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LONG SERVICE LEAVE—
Standard Provisions—

(As Consolidated at a Hearing before the Commission in
Court Session on 15 December 1977)*

1.�Right to Leave.
A worker shall, as herein provided, be entitled to leave with

pay in respect of long service.

2.�Long Service.
(1) The long service which shall entitle a worker to such

leave shall, subject as herein provided, be continuous service
with one and the same employer.

(2) Such service shall include service prior to the 1st day of
April 1958, if it continued until such time but only to the ex-
tent of the last 20 completed years of continuous service.

(3) (a) Where a business has, whether before or after the
coming into operation hereof, been transmitted from an em-
ployer (herein called �the transmittor�) to another employer
(herein called �the transmittee�) and a worker who at the time
of such transmission was an employee of the transmittor in
that business becomes an employee of the transmittee the pe-
riod of the continuous service which the worker has had with
the transmittor, (including any such service with any prior
transmittor shall be deemed to be service of the worker with
the transmittee.

(b) In this subclause �transmission� includes transfer, con-
veyance, assignment or succession whether voluntary or by
agreement or by operation of law and �transmitted� has a cor-
responding meaning.

(4) Where, over a continuous period, a worker has been
employed by two or more companies each of which is a re-
lated company within the meaning of section 6 of the Compa-
nies Act 1961 the period of the continuous service which the
worker has had with each of those companies shall be deemed
to be service of the worker with the company by whom he is
last employed.

Section 6 reads�
(1) For the purposes of this Act, a corporation shall,

subject to the provisions of subsection (3) of this section,
be deemed to be a subsidiary of another corporation, if,

(a) that other corporation�
(i) controls the composition of the board

of directors of the first mentioned cor-
poration;

(ii) controls more than half of the voting
power in the first mentioned corpora-
tion; or

(iii) holds more than half of the issued share
capital of the first mentioned cor-
poration excluding any part thereof
which carries no right to participate
beyond a specified amount in a distri-
bution of either profits or capital; or

(b) the first mentioned corporation is a subsidi-
ary of any corporation which is that other cor-
poration�s subsidiary.

(2) For the purpose of subsection (1) of this section,
the composition of a corporation�s board of directors shall
be deemed to be controlled by another corporation if that
other corporation by the exercise of some power exercis-
able by it without the consent or concurrence of any other
person can appoint or remove all or a majority of the
directors; and for the purposes of this provision that other
corporation shall be deemed to have power to make such
an appointment if�

(a) a person cannot be appointed as a director
without the exercise in his favour by that other
corporation of such power; or

(b) a person�s appointment as a director follows
necessarily from his being a director or other
officer of that other corporation.

(3) In determining whether one corporation is subsidi-
ary of another corporation�

(a) any shares held or power exercisable by that
other corporation in a fiduciary capacity shall
be treated as not held or exercisable by it;

(b) subject to paragraphs (c) and (d) of this sub-
section, any shares held or power exercis-
able�

(i) by any person as a nominee for that
other corporation (except where that
other corporation is concerned only in
a fiduciary capacity); or

(ii) by, or by a nominee for, a subsidiary
of that other corporation, not being a
subsidiary which is concerned only in
a fiduciary capacity,

shall be treated as held or exercisable by that
other corporation;
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(c) any shares held or power exercisable by any
person by virtue of the provisions of any de-
bentures of the first mentioned corporation or
of a trust deed for securing any issue of such
debentures shall be disregarded; and

(d) any shares held or power exercisable by, or by
a nominee for, that other corporation or its
subsidiary (not being held or exercisable as
mentioned in paragraph (c) of this subsection)
shall be treated as not held or exercisable by
that other corporation if the ordinary business
of that other corporation or its subsidiary, as
the case may be, includes the lending of money
and the shares are held or power is so exercis-
able by way of security only for the purposes
of a transaction entered into in the ordinary
course of that business.

(4) A reference in this Act to the holding company of a
company or other corporation shall be read as a refer-
ence to a corporation of which that last mentioned com-
pany or corporation is a subsidiary.

(5) Where a corporation�
(a) is the holding company of another corpora-

tion;
(b) is a subsidiary of another corporation;
(c) is a subsidiary of the holding company of an-

other corporation,
that first mentioned corporation and that other corpora-
tion shall for the purposes of this Act be deemed to be
related to each other.

(5) Such service shall include�
(a) any period of absence from duty on any annual leave

or long service leave;
(b) any period of absence from duty necessitated by sick-

ness of or injury to the worker but only to the extent
of 15 working days in any year of his employment;

(c) any period following any termination of the employ-
ment by the employer if such termination has been
made merely with the intention of avoiding obliga-
tions hereunder in respect of long service leave or
obligations under any award in respect of annual
leave;

(d) any period during which the service of the worker
was or is interrupted by service�

(i) as a member of the Naval, Military or Air
Forces of the Commonwealth of Australia
other than as a member of the British Com-
monwealth Occupation Forces in Japan and
other than as a member of the Permanent
Forces of the Commonwealth of Australia
except in the circumstances referred to in sec-
tion 31 (2) of the Defence Act 1903-1956, and
except in Korea or Malaya after 26 June 1950;

(ii) as a member of the Civil Construction Corps
established under the National Security Act
1939-1946;

(iii) in any of the Armed Forces under the National
Service Act 1951 (as amended).

Provided that the worker as soon as reasonably practicable
on the completion of any such service resumed or resumes
employment with the employer by whom he was employed
immediately before the commencement of such service.

(6) Service shall be deemed to be continuous notwithstand-
ing�

(a) the transmission of a business as referred to in para-
graph (3) of this subclause;

(b) the employment with related companies as referred
to in paragraph (4) of this subclause;

(c) any interruption of a class referred to in paragraph
(5) of this subclause;

(d) any absence from duty authorised by the employer;
(e) any standing down of a worker in accordance with

the provisions of an award, industrial agreement,
order or determination under either Commonwealth
or State law;

(f) any absence from duty arising directly or indirectly
from an industrial dispute if the worker returns to
work in accordance with the terms of settlement of
the dispute;

(g) any termination of the employment by the employer
on any ground other than slackness of trade if the
worker be re-employed by the same employer within
a period not exceeding two months from the date of
such termination;

(h) any termination of the employment by the employer
on the ground of slackness of trade if the worker is
re-employed by the same employer within a period
not exceeding six months from the date of such ter-
mination;

(i) any reasonable absence of the worker on legitimate
union business in respect of which he has requested
and been refused leave;

(j) any absence from duty after the coming into opera-
tion of this clause by reason of any cause not speci-
fied in this clause unless the employer, during the
absence or within 14 days of the termination of the
absence notifies the worker in writing that such ab-
sence will be regarded as having broken the conti-
nuity of service, which notice may be given by
delivery to the worker personally or by posting it by
registered mail to his last recorded address, in which
case it shall be deemed to have reached him in due
course of post.

Provided that the period of absence from duty or the period
of any interruption referred to in placita (d) to (j) inclusive of
this paragraph shall not (except as set out in paragraph (5) of
this subclause) count as service.

3.�Period of Leave.
(1) The leave to which a worker shall be entitled or deemed

to be entitled shall be as provided in this subclause.
(2) Subject to the provisions of paragraphs (5) and (6) of

this subclause:
Where a worker has completed at least 15 years� service the

amount of leave shall be�
(a) in respect of 15 years� service so completed�13

weeks� leave;
(b) in respect of each 10 years� service completed after

such 15 years�eight and two-thirds weeks� leave;
(c) on the termination of the worker�s employment�

(i) by his death;
(ii) in any circumstances otherwise than by his

employer for serious misconduct;
in respect of the number of years� service with the
employer completed since he last became entitled to
an amount of long service leave, a proportionate
amount on the basis of 13 weeks for 15 years� serv-
ice.

(3) Subject to the provisions of paragraph (6) of this
subclause, where a worker has completed at least 10 years�
service but less than 15 years� service since its commencement
and his employment is terminated�

(i) by his death; or
(ii) in any circumstances, otherwise than by his employer

for serious misconduct;
the amount of leave shall be such proportion of 13 weeks�
leave as the number of completed years of such service bears
to 15 years.

(4) In the cases to which paragraphs (2) (c) and (3) of this
subclause apply the worker shall be deemed to have been en-
titled to and to have commenced leave immediately prior to
such termination.

(5) A worker whose service with an employer commenced
before 1 October 1964, and whose service would entitle him
to long service leave under this clause shall be entitled to leave
calculated on the following basis:�

(a) For each completed year of service commencing
before 1 October 1964, an amount of leave calcu-
lated on the basis of 13 weeks� leave for 20 years�
service and
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(b) for each completed year of service commencing on
or after 1 October 1964, an amount of leave calcu-
lated on the basis of 13 weeks� leave for 15 years�
service.

Provided that such worker shall not be entitled to long serv-
ice leave until his completed years of service entitle him to the
amount of long service leave prescribed in either paragraph
(2) (a) or paragraph (2) (b) of this subclause as the case may
be.

(6) A worker to whom paragraphs (2) (c) and (3) of this
subclause apply whose service with an employer commenced
before 1 October 1964, shall be entitled to an amount of long
service leave calculated on the following basis:

(a) For each completed year of service commencing
before 1 October 1964, an amount of leave calcu-
lated on the basis of 13 weeks� leave for 20 years�
service; and

(b) for each completed year of service commencing on
or after 1 October 1964, an amount of leave calcu-
lated on the basis of 13 weeks� leave for 15 years�
service.

4.�Payment for Period of Leave.
(1) A worker shall, subject to paragraph (3) of this subclause,

be entitled to be paid or each week of leave to which he has
become entitled or is deemed to have become entitled the rate
of pay applicable to him at the date he commences such leave.

(2) Such rate of pay shall be the rate applicable to him for
the standard weekly hours which are prescribed by this award
(or agreement), but in the case of casuals and part-time work-
ers shall be the rate for the number of hours usually worked
up to but not exceeding the prescribed standard.

(3) Where by agreement between the employer and the
worker the commencement of the leave to which the worker is
entitled or any portion thereof is postponed to meet the con-
venience of the worker, the rate of payment for such leave
shall be at the rate of pay applicable to him at the date of
accrual, or, if so agreed, at the rate of pay applicable at the
date he commences such leave.

(4) The rate of pay�
(a) shall include any deductions from wages for board

and/or lodging or the like which is not provided and
taken during the period of leave;

(b) shall not include shift premiums, overtime, penalty
rates, special rates, disability allowances, fares and
travelling allowances or the like.

(5) In the case of workers employed on piece or bonus work
or any other system of payment by results the rate of pay shall
be calculated by averaging the workers� rate of pay for each
week over the previous three monthly period.

5.�Taking Leave.
(1) In a case to which placita (a) and (b) of paragraph (2) of

subclause (3) apply:�
(a) Leave shall be granted and taken as soon as reason-

ably practicable after the right thereto accrues due
or at such time or times as may be agreed between
the employer and the worker or in the absence of
such agreement at such time or times as may be de-
termined by the Special Board of Reference having
regard to the needs of the employer�s establishment
and the worker�s circumstances.

(b) Except where the time for taking leave is agreed to
by the employer and the worker or determined by
the Special Board of Reference the employer shall
give to a worker at least one month�s notice of the
date from which his leave is to be taken.

(c) Leave may be granted and taken in one continuous
period or if the employer and the worker so agree in
not more than three separate periods in respect of
the first 13 weeks� entitlement and in not more than
two separate periods in respect of any subsequent
period of entitlement.

(d) Any leave shall be inclusive of any public holidays
specified in this award (or agreement) occurring dur-
ing the period when the leave is taken but shall not
be inclusive of any annual leave.

(e) Payment shall be made in one of the following
ways:�

(i) In full before the worker goes on leave;
(ii) at the same time as his wages would have been

paid to him if the worker had remained at
work, in which case payment shall, if the
worker in writing so requires, be made by
cheque posted to an address specified by the
worker; or

(iii) in any other way agreed between the employer
and the worker.

(f) No worker shall, during any period when he is on
leave, engage in any employment for hire or reward
in substitution for the employment from which he is
on leave, and if a worker breaches this provision he
shall thereupon forfeit his right to leave hereunder
in respect of the unexpired period of leave upon
which he has entered, and the employer shall be en-
titled to withhold any further payment in respect of
the period and to reclaim any payments already made
on account of such period of leave.

(2) In the case to which paragraph (2)(c) or paragraph (3) of
subclause (3) applies and in any case in which the employ-
ment of the worker who has become entitled to leave hereun-
der is terminated before such leave is taken or fully taken the
employer shall, upon termination of his employment other-
wise than by death pay to the worker, and upon termination of
employment by death pay to the personal representative of
the worker upon request by the personal representative, a sum
equivalent to the amount which would have been payable in
respect of the period of leave to which he is entitled to deemed
to have been entitled and which would have been taken but
for such termination. Such payment shall be deemed to have
satisfied the obligation of the employer in respect of leave
hereunder.

6.�Granting Leave in Advance and Benefits to be Brought
into Account.

(1) Any employer may by agreement with a worker allow
leave to such a worker before the right thereto has accrued
due, but where leave is taken in such case the worker shall not
become entitled to any further leave hereunder in respect of
any period until after the expiration of the period in respect of
which such leave had been taken before it accrued due.

(2) Where leave has been granted to a worker pursuant to
the preceding paragraph before the right thereto has accrued
due, and the employment subsequently is terminated, the em-
ployer may deduct from whatever remuneration is payable
upon the termination of the employment such amount as rep-
resents payment for any period for which the worker has been
granted long service leave to which he was not at the date of
termination of his employment or prior thereto entitled.

(3) Any leave in the nature of long service leave or payment
in lieu thereof under a State Law or a long service leave scheme
not under the provisions hereof granted to a worker by his
employer in respect of any period of service with the employer
shall be taken into account whether the same is granted before
or after the coming into operation hereof and shall be deemed
to have been taken and granted hereunder in the case of leave
with pay to the extent of the period of such leave and in the
case of payment in lieu thereof to the extent of a period of
leave with pay equivalent thereof of the entitlement of the
worker hereunder.

7.�Records to be Kept.
(1) Each employer shall during the employment and for a

period of 12 months thereafter, or in the case of termination
by death of the worker for a period of three years thereafter,
keep a record from which can be readily ascertained the name
of each worker, and his occupation, the date of the commence-
ment of his employment and his entitlement to long service
leave and any leave which may have been granted to him or in
respect of which payment may have been made hereunder.

(2) Such record shall be open for inspection in the manner
and circumstances prescribed by this award (or agreement)
with respect to the time and wages record.
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8.�Special Board of Reference.
(1) There shall be constituted a Special Board of Reference

for the purpose hereof to which all disputes and matters aris-
ing hereunder shall be referred and the Board shall determine
all such disputes and matters.

(2) There shall be assigned to such Board the functions of�
(a) the settlement of disputes of any matters arising here-

under;
(b) the determination of such matters as are specifically

assigned to it hereunder.
(3) The Board of Reference shall consist of one representa-

tive or substitute therefor nominated from time to time by the
Confederation of Western Australian Industry (Incorporated)
and one representative or substitute nominated from time to
time by the Trades and Labor Council of Western Australia
together with a chairman to be mutually agreed upon by the
organisations named in this paragraph.

9.�State Law.
(1) The provisions of any State Law to the extent to which

they have before the coming into operation hereof conferred
an accrued right on a worker to be granted a period of long
service leave in respect of a completed period of 15 or more
years� service or employment or an accrued right on a worker
or his personal representative to payment in respect of long
service leave shall not be affected hereby and shall not be
deemed to be inconsistent with the provisions hereof.

(2) The entitlement of any such worker to leave in respect
of a period of service with the employer completed after the
period in respect of which the long service leave referred to in
paragraph (1) of this subclause accrued due shall be in ac-
cordance herewith.

(3) Subject to paragraphs (1) and (2) of this subclause the
entitlement to leave hereunder shall be in substitution for and
satisfaction of any long service leave to which the worker may
be entitled in respect of employment of the worker by the
employer.

(4) An employer who under any State Law with regard to
long service leave is exempted from the provisions of that law
as at 1 April 1958, shall in respect of the workers covered by
such exemptions be exempt from the provisions hereof.

10.�Exemptions.
The Special Board of Reference may subject to such condi-

tions as it thinks fit exempt any employer from the provisions
hereof in respect of its employees where there is an existing
or prospective long service scheme which in its opinion, is,
viewed as a whole, more favourable for the whole of the em-
ployees of that employer than the provision hereof.

*Editor�s Note.
The Judgment and General Order as prescribed by sec-

tion 94A was published in 58 WAIG Part 1 Subpart 2 at
Page 116.

There was no Schedule of Exemptions.

FULL BENCH—
Appeals against decision of

Industrial Magistrate—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

The Western Australian Builders� Labourers, Painters and
Plasterers Union of Workers

(Appellant)
and

R B Exclusive Pools Pty Ltd trading as Florida Exclusive
Pools

(Respondent).
No. 1126 of 1996.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY.

SENIOR COMMISSIONER G L FIELDING.
COMMISSIONER P E SCOTT.

6 December 1996.

Reasons for Decision.
THE PRESIDENT: This is an appeal against the decisions of
an Industrial Magistrate sitting in the Industrial Magistrates�
Court of Perth made on 31 July 1996 in Complaints 8/1996/
1-234 of 1996. The appeal is brought under s.84 of the Indus-
trial Relations Act 1979 (as amended) (hereinafter referred to
as �the Act�).

There are a number of complaints that the respondent to the
appeal (the defendant at first instance), being a party bound
by the Building Trades (Construction) Award No 14 of 1978
(hereinafter referred to as �the award�), had committed 234
breaches of the award by failing to pay various amounts to its
employee, Gerry Bon, contrary to various clauses of the award.
Various dates from 21 November 1991 to 28 April 1994 were
alleged as the dates on which the breaches were committed
(see pages 4-51 inclusive of the appeal book (hereinafter re-
ferred to as �AB�)). The complaints referred to alleged breaches
of the award relating to clauses 12A(2), 13(1), 14(3), 15(1),
16(1), (2), (4) and (5), 17(1) and (4), 20, 22(4) and (7), 28(1),
34(6) and (7) and 50(2). These matters were heard on 15 April
1996 and 16 May 1996 and the complaints were dismissed.

It is against those decisions that the appellant now appeals
on the following grounds (see page 2 (AB))�

�1. The learned magistrate erred in law and in fact in
dismissing the complaint by finding that the con-
tract between Gerry Bon (�the worker�) and the re-
spondent/defendant was not a contract of
employment when there was evidence that was ac-
cepted or ought to have been accepted by the learned
magistrate to find that:

(a) the respondent/defendant had the right to ex-
ercise control over the nature of the work of
the worker and the manner in which the work
of the worker was done;

(b) the respondent/defendant paid the worker dur-
ing his employment with the respondent/de-
fendant:

(i) weekly payments indistinguishable
from wages;

(ii) an amount of superannuation contribu-
tion; and

(iii) an amount of redundancy contribution;
(c) the respondent/defendant deducted taxation

from the workers wages;
(d) the worker brought their labour/skills only to

the relationship, and did not provide tools,
machinery or equipment;

(e) the worker was not conducting a business of
their own, was not in partnership with any-
one;
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(f) the worker was sacked by the respondent/de-
fendant�s servant or agent;

(g) the worker worked for the benefit of the re-
spondent/defendant, he made no profit; and

(h) the worker was part of the organisation of the
respondent/defendant.

and the learned magistrate should therefore have
found that there was a contract of employment be-
tween the worker and the respondent/defendant.
And the appellant/complainant seeks an order that
the orders of the learned magistrate to dismiss the
complaint be quashed and the matter be remitted to
the learned magistrate for further hearing and deter-
mination according to law.�

BACKGROUND
The respondent, at all material times, was a company en-

gaged in the business of constructing swimming pools. The
appellant is an organisation as that is defined in s.7 of the Act.

Mr Gerald Aidrenius (sic) Bon (known as Gerry Bon) is the
person referred to in the complaints. He was aged 51 years at
the time when the complaints were heard. He had, at the time
of the hearing, worked 17½ years in the swimming pool con-
struction industry. For two years before he commenced work-
ing for the respondent he had been self employed in the
swimming pool industry using his own truck and bobcat.
However, that does not seem to have been a success.

In 1991, he applied to the respondent for employment. The
director of the respondent was Mr Marienus Pieter Baaijens
referred to in evidence as �Rudy�. Mr Bon referred to him as
the �boss�. Mr Gary John Mossman, when he gave evidence,
said that effectively the respondent was Mr Baaijens� com-
pany. At all material times, Mr Baaijens was a shareholder of
the respondent and was, on the evidence, its manager.

Mr Bon was engaged (by Mr Baaijens) to work at a sum of
$10.00 per hour and worked for the respondent at that rate of
payment for some time. Later on, the rate was increased. There
was no evidence that any other conditions which were attached
to the position were discussed. There was no evidence that he
was told at that interview that he was either a subcontractor or
an employee. Mr Bon�s evidence was that there was no other
discussion than as to the hourly rate to be paid. Mr Bon said
in evidence that he could do almost any of the work required
to be done in the construction of swimming pools, and that he
did all this work whilst he was working for the respondent
company. He was engaged to excavate pools using the respond-
ent�s truck and bobcat. This he did.

In 1992, another person was engaged to drive the bobcat
and Mr Bon did formwork and other work. In the course of
this, he used his own tools. These were, as I understand it,
hand tools and some hand used power tools. After that he
seems to have worked in the construction of commercial rather
than domestic pools for some time.

Certainly, the perception of other witnesses was that his main
work was driving the bobcat. There was some evidence that
tools were bought through the respondent by Mr Mossman
and the cost deducted from wages. Mr Bon, however, did not
say that he bought tools in this way.

Mr Bon kept a record of the hours which he worked on
pieces of paper. He then wrote those onto timesheets which
he was required to complete weekly and hand in at the re-
spondent�s office. Other persons employed outside the office
by the respondent also completed timesheets weekly on the
evidence. It was also on the information contained in the
timesheets that he was paid. He was paid in cash in an enve-
lope. At no time did he do private work, that is work outside
his contract with the respondent, nor did he work for profit.
He was merely paid an hourly rate for the work he did. Other
persons who worked for the respondent called themselves
subcontractors and said that Mr Bon was a subcontractor. These
persons included Mr Mossman who gave evidence. Mr
Mossman also filled in timesheets. Mr Steven Morley gave
similar evidence. He observed that Mr Bon was mainly a bob-
cat driver. Mr Brian Norman Prosser, a labourer, said that he
was employed by the respondent, but assumed that Mr Bon
was a subcontractor. Unlike Mr Bon, Mr Mossman was paid
from time to time on piece rates and did outside work, that is
private work of his own. Indeed, he regarded himself as

having the right to do it. Interestingly, Mrs Alice Teresa Nazar,
who worked in the office of the respondent, gave her opinion
that none of these persons were subcontractors.

Mr Baaijens directed Mr Bon, Mr Mossman and Mr Morley.
Mr Morley said in evidence that the respondent had the right
to exercise control over Mr Bon and also that when he worked
for Florida Pools, Mr Bon was a part of the Florida Pools
organisation. It is quite clear that, through Mr Bon, the re-
spondent did exercise control. There was no evidence that Mr
Bon was in partnership with anyone. Mr Bon instructed the
persons working on the pools by leaving slips of paper behind
�to tell you where you were going, and what had to be done�
(see page 216 (AB)) (according to Mr Bon�s evidence).

Mr Baaijens also regularly came on site. Mr Morley gave
evidence that Mr Baaijens gave directions to Mr Bon, and
directions as to what he wanted from a job and what he wanted
Mr Bon to do. Mr Prosser said in answer to a question (see
page 121 (AB))�

Q: �That Mr Bon could be subject to the directions of
Rudy Baines? - - -�

A: �Well, we�re all directed; really.�
Some superannuation contributions were paid for Mr Bon

by the respondent. His evidence was that these monies were
paid if he was working on a union site.

Some monies were also paid to the WA Construction Indus-
try Redundancy Fund (see exhibit 7, pages 539-540 (AB)),
and paid out to Mr Bon. It is a fair inference that the monies
were paid by the respondent into the fund. The name of the
�employer�, the respondent, appears on exhibit 7. In addi-
tion, Mr Lesley John Wellington, an organiser for the appel-
lant, gave evidence that employers became members of the
fund and so did employees. It is difficult to see who else could
have contributed to the fund.

During his time with the respondent, Mr Bon drove a utility
owned by the respondent to and from work (see page 119
(AB)). He also rode his own motorcycle until he had an acci-
dent. He also drove a utility which he thought that he was
purchasing from the respondent. However, he said in evidence
that that vehicle was on lease by the respondent. Sometimes
he would seek permission to drive the respondent�s truck home
from work. Mr Bon would start work at 6.30 am or 7.00 am
each day reporting at the respondent�s premises in order to do
so.

In 1986/1987 the respondent commenced to deduct tax in-
stalments through the Prescribed Payment System (hereinaf-
ter referred to as the �PPS�), a system which is not applicable
to employees. It was the evidence of Mrs Nazar, who worked
as a �general factotum� in the respondent�s office, and whose
work, which was generally office work, included dealing with
tax deductions, that, when that system was introduced, it was
like �manna to Mr Baaijens, because paying as a subcontrac-
tor, he did not have to pay time and a half, double time, public
holidays or annual holidays�. No payments of that type were
paid to Mr Bon. Anyone �employed by the respondent� other
than administrative staff was paid on the PPS deduction ba-
sis.

When he worked for the respondent Mr Bon was aware, on
his evidence, that PPS applied to subcontractors. He said that
he did not understand what it meant because �You sign that
form and pay your tax� (see page 265 (AB)). Mr Bon said that
he did not understand whether or not he should be signing the
form. He said that he did not understand, when he was work-
ing for the respondent, that an employee was not supposed to
sign a PPS form. He said that he did know that now (see page
265 (AB)).

As a result of signing the forms for PPS deductions, Mr
Bon said that he owed monies to the Taxation Department. He
said that he was intending to lodge tax returns for the last
three years as an employee (see pages 232-233 (AB)).

There was evidence by Mr John Douglas Gregory, a hand-
writing expert, that sometimes timesheets might have been
composed after the events. There was evidence, however, from
Mrs Nazar that errors shown on the timesheets and methods
of completing the timesheets were what she noticed in rela-
tion to the timesheets usually completed by Mr Bon. She iden-
tified the time sheets as timesheets put in by Mr Bon.
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The tax deduction forms signed by Mr Bon describe him as
�labour� and �bobcat driver�, not as a contractor.

Ms Karla Tucker, an expert, also gave evidence as to Mr
Bon�s writing ability and characteristics of his writing.

Mr Bon became disenchanted with his rate of pay in 1994
and complained to the appellant organisation before the ter-
mination of his employment. Mr Alfred Wilkins was then act-
ing as manager for the respondent. Mr Baaijens had been
seriously ill for some two years and died on 1 May 1994 (see
page 126 (AB)).

Eventually, as a result of the dispute over the rate of pay,
there was a discussion between Mr Wilkins and Mr Bon, as a
result of which Mr Bon told him �you can stick your job up
your arse�. Mr Wilkins told Mr Bon that he was fired. There
was a termination of the contract on 21 April 1994 (see ex-
hibit 8, page 541 (AB)).

FINDINGS OF THE INDUSTRIAL MAGISTRATE
The material findings and conclusions of the Industrial

Magistrate were as follows�
(1) On applying the facts to the relevant indicia ((ie)

those referred to in ABLF v P B and K A Brajkovich
Pty Ltd 71 WAIG 23 at 25 (FB)), His Worship
reached a number of conclusions.

(2) On many occasions Mr Bon�s manner of operation
was consistent with his being a subcontractor.

(3) The application of the �control test� did not persuade
His Worship that, on the balance of probabilities,
Mr Baaijens controlled Mr Bon�s manner of work.

(4) Mr Bon was an experienced pool builder and no evi-
dence was given of Mr Baaijens instructing him what
to do and how to do it, although he directed him
where to perform his duties because he was building
pools for the respondent�s customers�as were Mr
Mossman and Mr Morley.

(5) That there was a more compelling reason for His
Worship coming to the conclusion that Mr Bon was
a subcontractor and not an employee.

(6) That both parties willingly and knowingly entered
into a subcontractual arrangement satisfactory to
them. This arrangement continued for 2½ years and
finally came to an end for reasons other than the
nature of the relationship.

(7) That no objection or query as to the nature of the
relationship was raised during its course.

(8) That it was remarkable that His Worship was being
asked to declare that, despite what the parties had
understood was the nature of the relationship, it was
an entirely different relationship.

(9) That Mr Bon said in evidence that he was aware,
whilst employed by the respondent, that the PPS
scheme applied to subcontractors and that this
scheme allowed him a reduced level of taxes on a
weekly basis.

ISSUES AND CONCLUSIONS
The complaint in this matter was dismissed because the In-

dustrial Magistrate found that Mr Bon was not an employee.
An employee is defined in s.7 of the Act as follows�

��employee� means, subject to section 7B�
(a) any person employed by an employer to do

work for hire or reward including an appren-
tice or industrial trainee;

(b) any person whose usual status is that of an
employee;

(c) any person employed as a canvasser whose
services are remunerated wholly or partly by
commission or percentage reward; or

(d) any person who is the lessee of any tools or
other implements of production or of any ve-
hicle used in the delivery of goods or who is
the owner, whether wholly or partly, of any
vehicle used in the transport of goods or pas-
sengers if he is in all other respects an em-
ployee, but does not include any person

engaged in domestic service in a private home
unless�

(e) more than 6 boarders or lodgers are therein
received for pay or reward; or

(f) the person so engaged is employed by an em-
ployer, who is not the owner or occupier of
the private home, but who provides that owner
or occupier with the services of the person so
engaged;�

If Mr Bon were to be covered by that definition then the
definition (a) of �employee� in s.7 of the Act would apply.

Whether Mr Bon was employed by an employer in the terms
of definition (a) of s.7 obviously depended on whether there
was a contract of employment. If he were not an employee,
the award could not be applied to him. The question is whether
the contract, which undoubtedly existed between Mr Bon and
the respondent, was a contract of employment.

I will first say that the contract is not necessarily a contract
of employment because the parties might have so designated
it. It was the duty of the Industrial Magistrate himself to de-
termine what the contract was. Insofar as the Industrial Mag-
istrate, in deciding whether the contract was one of service,
relied on the fact that Mr Bon had not asserted, at any time,
that the contract was not a contract for services ((ie) a subcon-
tractor�s contract) then he erred. In R v Foster and Others; Ex
parte Commonwealth Life (Amalgamated) Assurances Ltd
[1951-1952] 85 CLR 138 at 151 (HC) per Dixon, Fullagar
and Kitto JJ and Cam and Sons Pty Ltd v Sargent [1940] 14
ALJ 162 (HC) per Dixon J the courts emphasised the duty on
the courts to determine the nature of a contract for themselves.
In Australian Mutual Provident Society v Allan and Another
(1978) 52 ALJR 407 at 409 (PC) the Privy Council affirmed
what Lord Denning MR said in Massey v Crown Life Insur-
ance Co [1978] 2 All ER 576 at 579 (CA)�

�... if the true relationship of the parties is that of master
and servant under a contract of service, the parties can-
not alter the truth of that relationship by putting a differ-
ent label on it. ... On the other hand, if their relationship
is ambiguous and is capable of being one or the other,
then the parties can remove that ambiguity, by the very
agreement itself which they make with one another.�

�The essence of a contract of service is the supply of the
work and skill of a man� (see Humberstone v Northern Tim-
ber Mills [1949] 79 CLR 389 at 404 (HC) per Dixon J). Next,
a relevant question, in this appeal, was referred to by Dixon J
in that same case, at page 404 where His Honour said�

�The question is not whether in practice the work was in
fact done subject to a direction and control exercised by
an actual supervision or whether an actual supervision
was possible but whether ultimate authority over the man
in the performance of his work resided in the employer
so that he was subject to the latter�s order and directions.�

That authority sets out the control test and the emphasis is
on whether there rested in the employer �ultimate authority�
over Mr Bon in the performance of his work.

The existence of control is significant. However, while it is
significant, it is not the sole criterion by which to gauge whether
a relationship is one of employment. The approach is to re-
gard control merely as one of a number of indicia which must
be considered in the determination of that question (see Stevens
v Brodribb Sawmilling Co Pty Ltd [1985-1986] 160 CLR 16
at 24 (HC) per Mason J)�

�Other relevant matters include, but are not limited to,
the mode of remuneration, the provision and maintenance
of equipment, the obligation to work, the hours of work
and provision for holidays, the deduction of income tax
and the delegation of work by the putative employee.�

(See ABLF v P B and K A Brajkovich Pty Ltd (op cit) (FB)).

CONTROL
There was evidence before the Industrial Magistrate that the

respondent, through Mr Baaijens, allocated the work to be
done; that he told Mr Morley and Mr Bon, certainly, what had
to be done and that they were subject to his control. Further,
the use of the respondent�s truck to take home was subject to
the consent of Mr Baaijens on behalf of the respondent. It was
not required to prove that Mr Bon was supervised in the
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actual execution of his work. He was, in fact, an experienced
worker. However, there was, on the evidence of both Mr
Morley and Mr Bon, and it was uncontroverted, evidence that
Mr Bon did his work subject to direction and control. The
ultimate authority, in any event, on the evidence, and the su-
pervision of the performance of Mr Bon�s work (clearly ex-
isted in the respondent) so that he was subject to the latter�s
orders and directions. The significant criterion of the exist-
ence of control existed in these circumstances. His Worship
should have found so.

TIME OF STARTING WORK�HOURS
Separate, but also an element of the right to control Mr Bon,

was that he worked regular hours and commenced at a fixed
time by reporting to the premises of the respondent each morn-
ing. It was from there that he took away equipment to execute
the work.

MR BON WAS NOT CONDUCTING HIS OWN
BUSINESS

It was clear that Mr Bon was not in partnership, was not
conducting his own business for profit, and was providing his
services to the respondent and exclusively to the respondent.
Mr Mossman, however, by way of contrast, regarded himself
as free to take on other work and did so take on other work, by
way of contract.

OBLIGATION TO WORK
There was clearly an obligation to work for the respondent

on the work selected by Mr Baaijens and this Mr Bon did.

MODE OF REMUNERATION
The mode of remuneration was clear, on the evidence. Mr

Bon was paid weekly. The quantum depended on what hours
he worked and his remuneration was calculated at the rate of
$10.00 per hour and the later increased rates of $14.00-$15.00
per hour. He did not quote a price before each job which a
contractor might do. He was required weekly to put timesheets
in. He did not render invoices for each job done as a contrac-
tor might. He was remunerated on a regular basis for each
week�s work performed on timesheets which evidenced the
work done, with his remuneration calculated on an hourly rate.
He was paid in a manner which was far more consistent with
the manner of payment which a wage earner might be subject
to.

TAXATION
His taxation was deducted. This method of taxation deduc-

tion had been used by the respondent since 1986/1987. It was
deducted on the basis of which he was aware, namely that it
related to a scheme which applied to subcontractors and not
employees. It does, however, seem to have been done, and
done without his agreement, although without his objection,
and it is not an indication of what the contract was and the
circumstances of this case having regard to other criteria in
the right to control. Significantly, too, all the administrative
work relating to the deduction of tax and the preparation of
the necessary documents would seem, on the evidence of Mrs
Nazar, to have been done by the respondent.

MODE OF TERMINATION
Mr Bon purported to terminate his contract with the respond-

ent in 1994, but the respondent through Mr Wilkins who was
its manager, purported to terminate the contract by saying that
he was fired, a word synonymous with the dismissal of an
employee. The significance of that exchange is that plainly
the respondent regarded itself, through Mr Wilkins, as having
the power to dismiss Mr Bon. That is indicative of a contract
of employment.

PROVISION AND MAINTENANCE OF EQUIPMENT
In the beginning the equipment used by Mr Bon, namely a

bobcat and truck, were owned by the respondent and were
used by him. (He also used other vehicles of the respondent
from time to time). One assumes that they were maintained by
the respondent. There was certainly no evidence that they were
maintained by Mr Bon. Subsequently, Mr Bon supplied no
more than tradesman�s tools when he was doing formwork
and other work.

THE ORGANISATION TEST
There was evidence from Mr Morley that Mr Bon was part

of the respondent�s organisation. If one applied the organisa-
tion test, (although its status has been called into question)
(see Stevens v Brodribb Sawmilling Co Pty Ltd (op cit) (HC)
at pages 27-28 per Mason J) one considers whether an em-
ployee is employed as part of the business and his/her work is
done as an integral part of the business. That would demon-
strate that a person was under a contract of service. Under a
contract of service the work, although done for the business,
is not integrated into it but only accessory to it. I paraphrase
to some extent what Denning LJ (as he then was) said in
Stevenson, Jordon and Harrison Ltd v McDonald and Evans
[1952] TLR 101 at 110 (CA) (see also TWU v Readymix
Concrete 61 WAIG 1705 (IAC)).

In a situation where Mr Bon worked on jobs he was in-
structed to work on, was subject to the right of supervision by
the respondent, used, with the exception of what I might call
tradesman�s tools, the equipment of the respondent was paid
in a manner which was more appropriate to that of an em-
ployee than a subcontractor and did not do work other than
work for the respondent, and carried on no trade or business
of his own, one would have to say that Mr Bon was employed
as part of the respondent�s business and that his work was
done as an integral part of that business.

CONCLUSION
For all of those reasons, the Industrial Magistrate should

have found that Mr Bon was, at all material times, an em-
ployee working under a contract of service for the reasons
which I have set out above.

MR BON WAS AN EMPLOYEE
Having regard to all of those indicia namely�

(1) the actual control exercised;
(2) the obvious right to control and supervise;
(3) the provision (and probable maintenance) of all sig-

nificant equipment by the respondent, including truck
and utilities;

(4) the regular starting time;
(5) the provision of services only (except for tradesmen�s

tools) by the appellant;
(6) that Mr Bon as an individual exclusively worked for

the respondent;
(7) that his payment was made in the manner of an em-

ployee weekly for hourly work and with the total
amount calculated on timesheets submitted weekly;

(8) that taxation instalments were deducted administra-
tively upon the initiative of the respondent, but with-
out objection by Mr Bon;

(9) that there was no evidence that he was in partner-
ship with anyone or conducting a business of his
own;

(10) that Mr Bon worked as an integral part of the re-
spondent�s organisation;

all of those indicia unequivocally indicate a contract of serv-
ice.

The Industrial Magistrate should have found that he was an
employee as defined in the Act.

ESTOPPEL
It was submitted that Mr Bon would be estopped from de-

nying that he was a subcontractor and that the contract under
which he worked was a contract for services and not of serv-
ice.

Three elements must be demonstrated in order to establish
an estoppel (see �The Laws of Australia�, Volume 35.6, para-
graphs [2]-[5] and see paragraph [79]�Estoppel by Conven-
tion)�

�First, the party claiming the estoppel must have adopted
an assumption as the basis of an act or omission: see [41-
52].
Secondly, the claimant, upon the basis of the assump-
tion, must have so acted or abstained from acting that a
detriment will be suffered if the person against whom the
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estoppel is asserted is afterwards allowed to set up rights
inconsistent with it: see [53-60].
Thirdly, the party against whom the estoppel is alleged
must have played such a part in the adoption of, or per-
sistence in, the assumption that freedom to act otherwise
than in a manner consistent with it would be unfair or
unjust: see [61-96].�

In this case, there is no underlying assumption that this was
a contract of service.

There is no evidence that the respondent, if an estoppel were
claimed, had adopted an assumption that Mr Bon was not an
employee. Second, one could not say that Mr Bon had played
such a part in the adoption of, or persistence in, any assump-
tion that freedom to act otherwise than in a manner consistent
with the assumption would be unfair or unjust. On the control
test, and having regard to the other indicia to which I have
referred, it is quite plain that, at all times, judged by any stand-
ards, based on the conduct of the parties, particularly the ex-
ercise of control, and the existence of the right to exercise
control in the respondent, this was a contract of service.

I say that on the basis that there was a finding of estoppel. It
is not clear that His Worship did so find. It seems on a fair
reading of the reasons for decision that His Worship might
have been directing his attention more to the evidence itself,
finding that, because no objection had been raised by Mr Bon
that he was not a subcontractor, the contract was not a con-
tract of employment.

CREDIBILITY
There was a submission made that Mr Bon was not believed.

However, it is clear on a fair reading of His Worship�s reasons
for decision that all that His Worship did not accept was that a
contract of employment existed. He did not make any find-
ings as to the authorship or otherwise of the timesheets which
were the subject of some attention in evidence. His Worship
found on the evidence of Mr Bon that he understood that PPS
tax deductions applied to subcontractors. His Worship also
made the finding that Mr Bon failed to assert that he was an
employee during the currency of the contract. That is of course
the case. However, Mr Bon did go to a union to ascertain
whether he was paid at the appropriate rates before the con-
tract of service was terminated. In any event, all of the matters
about which he gave evidence were in accordance, for the
most part, with the evidence of the other witnesses. The evi-
dence of control, for example, came from Mr Morley and Mr
Prosser, as did evidence that Mr Bon was part of the organisa-
tion. It was quite clear that this was a contract of service.

In reaching this conclusion, I have considered all of the sub-
missions and all of the evidence and authorities.

Whether the award bound the parties for other reasons is a
matter, together with other findings, which the Industrial
Magistrate should now make.

I would uphold the appeal for those reasons, set aside the
decisions at first instance and remit all of these matters back
to His Worship so that he might hear and determine them ac-
cording to these reasons and according to law.

THE SENIOR COMMISSIONER: The single issue in this
appeal is whether or not the learned Industrial Magistrate�s
finding that the Appellant�s member, Mr Bon, was a subcon-
tractor was one open on the evidence or that there was insuf-
ficient evidence to lead to the conclusion that he was an
employee. The learned Industrial Magistrate concluded that
the evidence did not disclose a �clear picture� as to whether
Mr Bon was an independent contractor or an employee. The
learned Industrial Magistrate found that Mr Bon�s �manner of
operation was consistent with him being a subcontractor as
well as being consistent with his being an employee�. None-
theless, the learned Industrial Magistrate expressly found that
Mr Bon was a subcontractor. The Magistrate was not per-
suaded, on balance, that the Respondent controlled Mr Bon�s
manner of work, principally because no evidence was ten-
dered of the degree to which, if at all, the Respondent�s agents
instructed him on what to do or how to do it. Moreover, what
the learned Industrial Magistrate found to be most compel-
ling was the fact that from the inception Mr Bon knew that he
was employed as a subcontractor and acted on that basis
throughout the term of his engagement. Most notably, Mr Bon
regularly filled out taxation certificates in accordance with

the Prescribed Payments Scheme, which, as he knew, were
applicable to independent contractors.

It is trite to say that it was not for the Respondent to show
that Mr Bon was not an employee, but for the Appellant, as
the Complainant, to show, on the balance of probabilities, that
he was an employee. Thus, if, as the learned Industrial Magis-
trate suggested, the evidence is equivocal as to the employ-
ment status of Mr Bon, it would be right and proper to dismiss
the claim, as the learned Industrial Magistrate in fact did.

The essential facts in this matter are not in dispute. What is
in question are the inferences to be drawn from those facts. In
the circumstances, the Full Bench has more latitude to inter-
fere with the findings of the learned Industrial Magistrate than
would otherwise be the case. As the decided authorities indi-
cate, the Full Bench is in as good a position to draw the infer-
ences as was the learned Industrial Magistrate (see: Warren v.
Coombes and Another (1979) 142 CLR 531, 581; and see
too: Autobake Pty Ltd v. Budd & Anor (1986) 19 IR 18, 25).

In my assessment the learned Industrial Magistrate erred in
holding, as he did, that on the relevant indicia no clear picture
as to the status of Mr Bon emerges. There was little evidence,
apart perhaps from the taxation certificates, to suggest that
Mr Bon was an independent contractor. Instead, there was, as
the agent for the Appellant now contends, a mass of evidence
which suggests, at least on the balance of probabilities, that
Mr Bon was an employee rather than an independent contrac-
tor.

It is now trite to say that in determining whether a working
relationship is one of employer and employee, or principal
and independent contractor, the Court is required to examine
all of the circumstances under which the work is performed,
although the right of control is a highly significant, though
not exclusive, factor (see: Stevens v. Brodribb Sawmilling
Company Proprietary Limited (1986) 160 CLR 16). The Full
Bench, in The Australian Builders� Labourers� Federation
Union of Workers, Western Australian Branch v. P.B. and K.A.
Brajkovich Pty Ltd (1990) 71 WAIG 23, listed some of the
modern indicia frequently used as an aid to determine matters
of this nature. Such evidence as there was on the question of
control suggests that Mr Bon was liable to more control in his
day to day activities than would ordinarily be expected of an
independent contractor. The fact that he was required to com-
mence and end work each day by reporting at the Respond-
ent�s premises is just one indication of the measure of that
control. Furthermore, unlike the position with other persons
described as independent contractors who performed work for
the Respondent, he used the Respondent�s vehicles to travel
between the Respondent�s premises and the actual place of
work and did not provide tools, machinery or equipment. As
is borne out by most of the taxation certificates he signed un-
der the Prescribed Payments Scheme he only provided his
labour. In addition, he did not provide invoices for payment,
as the evidence suggests was the case for others described by
the Respondent as subcontractors, but simply tendered daily
timesheets which were used by the Respondent to calculate
his remuneration, which was paid weekly. Furthermore, he
did not prepare the taxation certificates. Rather, they were pre-
pared by the Respondent and simply given to Mr Bon to sign.
Again, such evidence as there was does not suggest that Mr
Bon was in business on his own account but, rather, simply
worked in the way one would expect of an employee. The
reporting requirements imposed upon him by the Respondent
and his use of the Respondent�s equipment to perform his work
suggests that he was very much a part of the Respondent�s
organisation, as would be expected of an employee. Further-
more, the Respondent made superannuation contributions for
and on behalf of Mr Bon and made contributions on his be-
half to the Construction Industry Redundancy Fund. The ar-
rangements under which he performed his work is in stark
contrast to those applicable to Messrs Mossenson and Morley,
each of whom worked for the Respondent as subcontractors,
and each of whom provided their own equipment and motor
vehicles, and kept their own hours of work.

The learned Industrial Magistrate found that Mr Bon was
aware that when he commenced work �he did so as a subcon-
tractor�. That fact, and the fact that thereafter he participated
in the Prescribed Payments Scheme, knowing that it applied
to subcontractors, appear to have been highly influential in
leading the learned Industrial Magistrate to conclude that Mr
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Bon was a subcontractor and not an employee. It should be
said that there was no evidence to suggest that Mr Bon was
aware that he was being engaged as a subcontractor, as indeed
Counsel for the Respondent rightly conceded during the course
of the appeal. There was no evidence to indicate that the Re-
spondent�s agents discussed with Mr Bon the nature of his
relationship. Indeed, such evidence as there is indicates that
there were no discussions, apart from those relating to Mr
Bon�s rate of pay. His evidence was that he did not know any-
thing else about his conditions of employment.

Furthermore, there is much to be said for the Appellant�s
complaint on appeal that too much emphasis was placed by
the learned Industrial Magistrate on the process by which taxa-
tion was deducted from the member�s earnings. He simply
signed the certificates that were put to him by the Respond-
ent. As he testified, participation in the Prescribed Payments
Scheme really came with the job and he had no say in the
matter. On any fair reading of the transcript of his evidence, it
is clear that, although he appreciated that the Prescribed Pay-
ments Scheme applied to subcontractors, he did not fully com-
prehend how this differed from the scheme of pay-as-you-earn
scheme for employees. In any event, as the decided authori-
ties make abundantly clear, the method by which taxation de-
ductions are made is but one of a number of factors to be
taken into account in determining the precise nature of the
relationship in question.

It may be, as the learned Industrial Magistrate says, that for
two and a half years Mr Bon worked for the Respondent un-
der the arrangements in question without complaint and that
it was only after he was �sacked� by the Respondent that he
brought into question the arrangements. Whilst that might
govern the issue of whether, and to what extent, the Respond-
ent should be penalised for any breach of the relevant award,
it is not a factor which is relevant in determining the precise
nature of the relationship. Counsel for the Respondent says,
however, that the circumstances were such that the Appellant
is estopped by Mr Bon�s conduct from pretending that he was
other than a subcontractor. Counsel suggests that Mr Bon, by
his conduct in signing for and accepting the Prescribed Pay-
ment Scheme deductions, cultivated an expectation in the
Respondent that he was a subcontractor and that was the basis
and premise upon which their relationship proceeded and en-
dured. In my view, it is highly questionable whether in mat-
ters of this nature the concept of estoppel has any relevance.
The decided authorities make it abundantly clear that simply
because the parties choose to describe their relationship as
having a particular status will not prevent the Court from con-
cluding that the status was otherwise than what they say it is
(see: Australian Mutual Provident Society v. Allan and An-
other (1978) 52 ALJR 407; and see too: Pitcher and Another
v. Langford and Another (1991) 23 NSWLR 142). In Pitcher a
person who admitted that he was an employer was nonethe-
less found not to be so upon examination of the true nature of
the relationship (see also: Narich Pty Ltd v. Commissioner of
Pay-Roll Tax (1983) 50 ALR 417). In any event, for the rea-
sons already indicated, in my view, the facts are not such as to
lead to the conclusion that Mr Bon so conducted himself as to
lead to the conclusion that he was holding himself out as a
subcontractor. Use of the Prescribed Payments Scheme was
initiated by the Respondent, rather than by Mr Bon. All that
Mr Bon did was to sign the taxation certificates put before
him by the Respondent. Apart from signing the taxation cer-
tificates put before him, there was no evidence to suggest that
he understood himself to be a subcontractor, or otherwise held
himself out to be a subcontractor. Indeed, such evidence as
there is suggests that he always regarded himself as an em-
ployee. The evidence is that despite participating in the Pre-
scribed Payments Scheme, Mr Bon, at all times, regarded
himself as being liable for taxation as if he was an employee.
In the circumstances, Mr Bon�s conduct was not such as to
give rise to a promise or inference that he was a subcontrac-
tor. Thus, even if the concept of estoppel has application in
cases of this nature, the facts are such that it has no applica-
tion on this occasion. Furthermore, having regard to the fact
that it was the Respondent rather than Mr Bon which initiated
the arrangements in question, it can hardly be said to be un-
conscionable to ascribe to the arrangements an interpretation
consistent with their true import.

I therefore agree that the appeal should be upheld, the deci-
sion of the learned Industrial Magistrate be set aside, and the
matters be remitted to the learned Industrial Magistrate for
further hearing and determination in accordance with a find-
ing that Mr Bon was, at all material times, an employee and
not an independent contractor.

COMMISSIONER SCOTT: I have had the benefit of read-
ing the reasons for decision of His Honour the President and
those of the Senior Commissioner. I agree with those reasons
and have nothing to add.

THE PRESIDENT: For those reasons, the appeal is upheld
and the decisions at first instance set aside and all of these
matters remitted back to His Worship so that he might hear
and determine them according to these reasons and according
to law.

Order accordingly
Appearances: Mr G Giffard on behalf of the appellant.
Mr I Wilson (of Counsel), by leave, on behalf of the re-

spondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders� Labourers, Painters and
Plasterers Union of Workers

(Appellant)
and

R B Exclusive Pools Pty Ltd trading as Florida Exclusive
Pools

(Respondent).
No. 1126 of 1996.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY.

SENIOR COMMISSIONER G L FIELDING.
COMMISSIONER P E SCOTT.

6 December 1996.
Order.

THIS matter having come on for hearing before the Full Bench
on the 30th day of October 1996, and having heard Mr G
Giffard on behalf of the appellant and Mr I Wilson (of Coun-
sel), by leave, on behalf of the respondent, and the Full Bench
having reserved its decision on the matter, and reasons for
decision being delivered on the 6th day of December 1996
wherein it was found that the appeal should be upheld, it is
this day, the 6th day of December 1996, ordered and directed
as follows�

(1) THAT appeal No 1126 of 1996 be and is hereby up-
held.

(2) THAT the decisions of the Industrial Magistrate in
complaints Nos 8/1996/1-234 of 1996 be and are
hereby set aside and the complaints therein be and
are hereby remitted back to the Industrial Magistrate
to hear and determine according to law and the rea-
sons of the Full Bench herein.

By the Full Bench
(Sgd.) P.J. SHARKEY,

[L.S] President.
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COMMISSION IN COURT
SESSION—

Matters dealt with—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

The Western Australian Builders� Labourers, Painters and
Plasterers Union of Workers

and
Blastcoaters Pty Limited and Others

No. 53 of 1992.
Industrial Spraypainters and Sandblasting Award 1991

No. A 33 of 1987.
COMMISSION IN COURT SESSION

CHIEF COMMISSIONER W.S. COLEMAN
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Reasons for Decision.
CHIEF COMMISSIONER: These are the unanimous Reasons
for the Decision of the Commission in Court Session.

When the Industrial Spraypainting and Sandblasting Award
issued in 1991 it was noted that that there were �three areas
where, because the majority of the work is performed solely
within a factory environment that construction conditions are
not appropriate and those conditions are fares and travelling,
construction shift work rates and the construction inclement
weather provisions� (72 WAIG 65 at 66). The last of these
issues found expression in the award with a �Liberty to Ap-
ply� clause for a heat stress provision (74 WAIG 1391). This
application now acts on that reservation to have the following
provision installed in the Award.

�INCLEMENT WEATHER
The parties agree that all necessary

(1) Should a portion of the project be affected by in-
clement weather, all other employees not so af-
fected shall continue working in accordance with the
appropriate award provisions, regardless that some
employees may be entitled to cease work due to in-
clement weather.

(2) Should a portion of the project be affected by in-
clement weather, employees can be transferred to
another work location under cover on the site or
to another site in accordance with the award provi-
sions prescribed herein.

(3) Definition�Inclement Weather:
�Inclement Weather� shall mean the existence of rain
or abnormal climatic conditions (whether they be
those of hail, snow, cold, high wind, severe dust
storm, extreme of high temperature or the like, or
any combination thereof) by virtue of which it is ei-
ther not reasonable or not safe for employees ex-
posed thereto to continue working whilst the same
prevail.

(4) Conference Requirement and Procedure
The employer, or his/her representative, shall, when
requested by the employees or a representative of
the employees, confer (within a reasonable period
of time which should not exceed 30 minutes) for the
purposes of determining whether or not conditions
are inclement. Weather shall not be regarded as in-
clement unless it is agreed at such conference.
Provided that if the employer or his/her representa-
tive refuses to confer within such reasonable period,
employees shall be entitled to cease work for the
rest of the day and be paid inclement weather.

(5) Restrictions on Payments
An employee shall not be entitled to payment for
inclement weather as provided for in this clause

unless he/she remains on the job until the provisions
set out in this clause have been observed.

(6) Entitlement to Payment
An employee shall be entitled to payment by his/her
employer for ordinary time lost through inclement
weather for up to 32 hours in every period of 4 weeks.
For the purpose of this subclause the following con-
ditions shall apply:

(a) The first period shall be deemed to commence
on the 11th December, 1978, and subsequent
periods shall commence at 4 weekly periods
thereafter.

(b) The employee shall be credited with 32 hours
at the commencement of each 4 weekly pe-
riod.

(c) The number of hours at the credit of any em-
ployee at any time shall not exceed 32 hours.

(d) If an employee commences employment dur-
ing a 4 weekly period he/she shall be credited
32 hours where he/she commences on any
working day within the first week; 24 hours
where he/she commences on any working day
within the second week; 16 hours where he/
she commences on any working day within
the third week; and 8 hours where he/she com-
menced on any working day within the fourth
week.

(e) No employee shall be entitled to receive more
than 32 hours� inclement weather payment in
any period of 4 weeks.

(f) The number of hours credited to any employee
under this clause shall be reduced by the
number of hours for which payment is made
in respect of lost time through inclement
weather.

(g) Payment under this clause shall be weekly.
(h) Provided further and subject to paragraph (d)

hereof, a daily hire employee working in a part-
time basis pursuant to clause �� of this
award shall be entitled to payment on a pro
rata basis according to the number of ordi-
nary hours agreed to be worked in the four
week period. The method of calculation of a
part-time daily hire employee�s proportionate
employment shall be as follows:
32 x Number of hours agreed to be worked
during the four week period.

(7) Transfers
Employees may be transferred from one location on
a site where it is unreasonable to work due to in-
clement weather, to work at another location on the
same site which is not affected by inclement weather
subject to the following�

(a) No employee shall be transferred to an area
not affected by inclement weather unless there
is work available in his/her trade.

(b) Employees may be transferred from one loca-
tion on a site to work in areas which are not
affected by conditions of inclement weather
even though there may not be work for all
employees in such areas.

(c) Employees may be transferred from one site
to another site and the employer provides,
where necessary, transport.

(8) Cessation and Resumption of Work
(a) At the time employees cease work due to in-

clement weather the employer or his/her rep-
resentative on site and the employees�
representative shall agree and note the time of
cessation of work.

(b) After the period of inclement weather has
clearly ended the employees shall resume work
and the time shall be similarly agreed and
noted.
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(c) Safety
Where an employee is prevented from work-
ing at his/her particular function as a result of
unsafe conditions caused by inclement
weather, he/she may be transferred to other
work in his/her trade on site, until the unsafe
conditions are rectified. Where such alterna-
tive work is not available and until the unsafe
conditions are rectified, the employee shall
remain on site. He shall be paid for such time
without reduction of his/her inclement weather
entitlement.

(9) Additional Wet Weather Procedure
(a) Remaining on Site:

Where, because of wet weather, the employ-
ees are prevented from working �

(i) for more than an accumulated total of
4 hours of ordinary time in any one day;
or

 (ii) after the meal break, as provided in
Clause 11.�Hours for more than an
accumulated total of 50% of the nor-
mal afternoon work time; or

(iii) during the final 2 hours of the normal
work day for more than an accumulated
total of 1 hour, the employer shall not
be entitled to require the employees to
remain on site beyond the expiration
of any of the above circumstances.

Provided that where, by agreement between
the employer and/or his/her representative and
the employees� representative the persons re-
main on site beyond the periods specified
above, any such additional wet time shall be
paid for but shall not be debited against the
employees� hours.
Provided further that wet time occurring dur-
ing overtime shall not be taken into account
for the purposes of this subclause.

(b) Rain at Starting Time
Where the employees are in the sheds, because
they have been rained off, or at starting time,
morning tea, or lunch time, and it is raining,
they shall not be required to go to work in a
dry area unless �

 (i) the rain stops; or
 (ii) a covered walk-way has been provided;

or
(iii) the sheds are under cover and the em-

ployees can get to the dry area without
going through the rain; or

(iv) adequate protection is provided. Pro-
tection shall, where necessary, be pro-
vided for the employee�s tools.

For the purposes of the clause, a �dry area�
shall mean a work location that has not be-
come saturated by rain or where water would
not drip on the employees.

(10) Non-Reduction
Nothing in this clause shall prejudice any inclement
weather agreement on any project under construc-
tion where the conditions are more favourable to the
employees.

(11) Additional Heat Stress Procedures
(a) Remaining on site:

When employees remain on site during high
temperatures the following shall apply:

(i) Temperature at point of work shall be
regularly monitored by both employ-
ees and management;

(ii) Where the temperature at work exceeds
30°C, workers shall be able to take
regular paid breaks at work. The dura-
tion of a paid rest break shall be a

minimum of 10 minutes per hour or of
longer duration as agreed between the
parties;

(iii) The employer shall provide adequate
supplies of cold water which are easily
accessible and able to be used by em-
ployees at the workplace, throughout
the working day;

(iv) Heavy work should be re-scheduled by
the employer to cooler periods of the
day;

(v) The employer is to provide air-condi-
tioned rest areas for employees to uti-
lise during periods of excessive heat,
when it is inappropriate for employees
to remain at their work stations.

(vi) Nothing in this clause prevents the
employees and employer from agree-
ing that employees may go home, with
pay, if temperatures are excessive.

It is the circumstances of employment in the factory envi-
ronment of the industry that gives rise to the application. �On-
site� sandblasting and spraypainting work attracts the
application of the �inclement weather� provisions under the
National Building and Construction Industry Award.

While the distinction has been made on several occasions
between conditions of employment applicable to construction
work and those performed in the factory environment in this
industry (See 72 WAIG 65 at 66 and 74 WAIG 1391), the
terms of the proposed clause draw heavily on those which
apply to work performed on construction sites. The occupa-
tional health and safety issues, particularly those associated
with heat, are claimed to be comparable.

With the availability of transferring employees from the yard
to perform work under cover in sandblasting and spraypainting
factories, the wet weather aspect of the claim is understood by
the Applicant Union not to be an issue. It is the claim with
respect to dealing with heat stress that is contentious. We are
informed that industrial disputation has arisen over the appro-
priateness of ways to deal with it. In the Union�s view it is
important to understand how the industry operates.

�We have employees in this industry that go on and off
site and its interchangeable. You do not just have a group
of employees that work in the factory and groups of em-
ployees that go on site. So essentially, we believe that it
is important to retain some continuity in conditions for
those employees who are straddling the two areas on and
off sites. So effectively, the schedule had it genesis aris-
ing out of the National Building and Construction Indus-
try Award. Those are the conditions that were
acknowledged when the Award first operated for this
particular industry, but on the basis that the inclement
weather provisions were not appropriate to factory envi-
ronment, we have modified this.�

(Transcript p 18)
In the course of addressing occupational health safety is-

sues the unions reviewed a range of publications. The follow-
ing summaries the papers and bulletins to which we were
referred:

� �Working Safely in Hot Weather��Construction In-
dustry (Department of Occupational Health, Safety
and Welfare.
�This pamphlet provides information to employers
and employees in the construction industry about
identifying, assessing and controlling risks associ-
ated with working in hot conditions.�
�Risk factors
The main factors which influence the risk of heat
stress are:

(1) High air temperature
(2) High humidity which prevents sweat evapo-

ration
(3) Low air movement
(4) Exposure to the sun
(5) Intense physical activity or high work load
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(6) Clothing impairing air movement and sweat
evaporation

All these factors have to be taken into account. A
single risk factor, such as air temperature, should
not be used in isolation to predict the risk of heat
stress.�

The pamphlet goes on to identify safe systems of work that
should be set up to prevent heat stress. These include organis-
ing work around cooler parts of the day, providing breaks in
cooler areas during hot periods, erecting temporary cover, pro-
viding cool drinking water and encouraging employees to
consume 100-200ml of water at frequent intervals to replace
fluid lost in sweating.

(Exhibit H2)
� �Health and Safety at Work�Australian Trade Un-

ion Safety Representative�s Handbook� by John
Mattews (1985).
�An excess of heat or deficit (cold) is termed ther-
mal stress ... Environmental factors that determine
the levels of stress include:

* Air temperature
* Radiant humidity
* Air movement
* Radiant temperature of surroundings

Personal factors can also affect the level of thermal
stress experienced by a worker. These factors include
clothing worn, level of working activity, water and
salt balance and acclimatisation. Some of these per-
sonal factors have also been incorporated in com-
posite indices of thermal stress and thermal comfort.�
The publication goes on to address the health effects
of heat and the evaluation of thermal stress.

This document sets the terms upon which the Union�s pro-
posal is based. The Commission�s attention was drawn to the
section �A trade union strategy for dealing with heat and cold�:

�Transient heat spells
Following over six years experience since the ACTU

policy on Working in Heat was adopted, the ACTU/VTHC
Occupational Health and Safety Unit in December 1989
released a recommended revised policy on working in
heat. The Guidelines which accompany the recommended
policy calls on unions to negotiate paid work breaks to
allow workers exposed to transient heat to recover some
degree of thermal equilibrium. Demands during hot spells
when the temperature at work rises above the �comfort
level� of 30°C, should include:

� Constant monitoring of temperature at the point of
work.

� For Southern areas, paid work breaks of at least 15
minutes off each hour for temperatures between 30°C
and 32°C; 30 minutes off each hour for tempera-
tures between 32°C and 34°C; and 45 minutes off
each hour for temperatures between 34°C and 36°C.

� For Northern areas, similar paid work breaks for tem-
peratures between 32°C and 34°C, 34°C and 36°C
and 36°C and 38°C respectively.

� Provision of constant supplies of cool drinking wa-
ter.

� Reducing the rate of work and rescheduling of heavy
work to other days or to cooler periods of the day.

� Provision of air-conditioned rest rooms.
An air temperature of 36°C ( of 38°C in hotter ar-
eas) at the place of work should be regarded as the
maximum acceptable; when the temperature reaches
this point, members should be stood by on full pay.
The recommended policy notes that special provi-
sions need to be applied in areas where the average
temperature is higher than generally experienced.�

(pages 169-170)
It is important to note that the Union rejects the use of Wet-

Bulb Globe Temperature (WBGT) as an index of thermal stress.
The Dry Bulb temperature (DBT) of 30°C is proposed as the
most convenient way to identify occupational health and safety
requirements associated with transient heat. As far as the

Applicant Union is concerned the proposal establishes a mini-
mum set of conditions from which arrangements can be nego-
tiated including �... a much more scientific approach to looking
at heat stress over and above the award conditions ...� (Tran-
script p34).

In support of the claim with respect to the 30°C temperature
the Union states:

�... we are not saying everyone has to go and have a
break at that time, but if they do .. if they are in a position
where there isn�t a breeze, if there is low humidity, for
that particular person�they and they may be quite fit�
they may not take a break until its 36 degrees. They may
not take a break at all, but what we are saying is given the
data that 30 degrees it is appropriate for a reasonable
person, given the nature of this particular industry, to have
a paid rest break based solely on the actual air tempera-
ture.�

(Transcript pp 40-41)
Other publications to which we were referred include:

� �Health and Safety�Heat Stress in Construction
Work�: Lidcombe Workers Health Centre N.S.W.
(January, 1985)

� �What Helps prevent Heat Stress?�
� �Health and Safety�Fact Sheet�: Produced by the

Workers Health Centre Queensland
� �When is it too hot�
� �Fluid loss�
� �Clothing�

� �Health and Safety Bulletin No. 64�: December 1989
ACTU-VTHC Occupational Health and Safety Unit
Victoria.

� Working in Heat Guidelines Part 1: Seasonal
Heat

This document states:
�Affiliates are advised unambiguously, that
ordinary dry-bulb thermometer readings of
temperature provide readings of temperatures
provide an adequate means of monitoring sea-
sonal hot conditions.
...
It needs to be stated unambiguously that there
is no acclimatisation to transient heat.�

� �Health and Safety Bulletin No. 65� December 1989
ACTU-VTHC Occupational Health and Safety Unit
Victoria

� Working in Heat Guidelines Part 2: Heat Stress
Areas

� �Memorandum, Press Clough Joint Venture. Guide-
lines to Assist Supervisors who may have employ-
ees exposed to extreme heat conditions (December,
1991)

This document sets out an employers concerns
in managing heat stress.

� �Rationale for a Personal Monitor for Heat Strain�:
(American Industrial Hygiene Association, June
1994 Thomas E. Barmard and W. Larry Kenney)
The research paper inquires into heat strain and heart
rate.
�Environmental heat and humidity, metabolic work
demands and various clothing requirements combine
to create heat stress for workers. The associated
physiological responses to that stress (eg. increased
body-core temperature, heart rate, sweating) are col-
lectively known as physiological strain. Physiologi-
cal strain increases with stress, and if not controlled
the quality and productivity of job performance is
diminished. Left unchecked high levels of heat strain
may result in increased accident rates and an in-
creased risk of heat related disorders.�

� �Threshold Limit Values for Physical Agents in Work
Environments Adapted by ACGIH� (American Con-
ference of Governmental Industrial Hygienists�
1986-1987)



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1377 W.A.I.G.

� �Heat Strain and Heat Stress for Workers Wearing
Protective Suits at a Hazardous Waste Site�: Paull
and Rosenthall, American Industrial Hygiene Asso-
ciation Journal May 1987.
�In order to evaluate the effects of heat stress when
full body protective suits are worn, heart rates, oral
temperature and environmental parameters were
measured for five unacclimatised male workers (25-
33 years of age) who performed sampling activities
during hazardous waste clean-up operations. The
protective ensembles includes laminated PVC-Tyvec
chemical resistant hood suits with rubber boots,
gloves, full facepiece dual cartridge respirators and
hard hats. For comparison, measurements also were
performed when the men worked at a similar level
of activity while they wore ordinary work clothes. A
comparison of the heart rates for the men working
with and without suits indicated that wearing the suits
imposed a heat stress equivalent to adding 6° to 11°C
(11° to 20°F) to the ambient WBGT index. A simi-
lar result was obtained by calculating the WBGT in
the microclimate inside the suits and comparing it to
the ambient WBGT. These results indicate the fol-
lowing: 1) there exists a significant risk of heat in-
jury during hazardous waste work when full body
protective clothing is worn and 2) threshold limit
values for heat stress established by the ACGIH must
be lowered substantially before extending them to
cover workers under these conditions.�

The Union noted that sandblasters wear heavy overalls and
at all times either full or half masks, heavy boots and leather
gloves. On some occasions they also wear synthetic suits that
restrict evaporation.

� �Effects of Respiration Under Heat/Work Condi-
tions�: Dukes-Dobas and Smith. American Indus-
trial Hygiene Association June 1984.
�Physiological responses and perceived strain of five
unacclimatised male subjects were studied. The sub-
jects were exposed to heat during an exercise task
and were evaluated while wearing half and full
facepieces, cartridge-type, air-purifying respirators,
and without a respirator ... The results indicated that
wearing a full facepiece respirator imposed signifi-
cant physiological strain added to that caused by the
heat and workloads used in the study. Five of the six
physiological measures show this increased physi-
ological strain (1) heart rate; (2) minute ventilation;
(3) oxygen consumption; (4) energy expenditure; and
(5) oral temperature .. The net consequence of the
significant effects indicates that workers� tolerance
to moderate or higher levels of work under hot con-
ditions while wearing a respirator is reduced. The
reduction is more pronounced when wearing a full
mask than when wearing a half mask. Changes in
respirator design which minimise respiratory dead
space are suggested to alleviate this problem. Other-
wise, prevention of excessive physiological strain
from respirator use when working at moderate or
higher levels at hot job sites could necessitate more
rest breaks or limiting work time under such condi-
tions.�

� �Physiological and Subjective Responses to Work-
ing in Disposable Protective Coveralls and Respira-
tors Commonly used by the Asbestos Abatement
Industry�: White, Hondous and Hudrell, American
Industrial Hygiene Association June 1989

� �Effect of Heat Stress on Physiological factors for
industrial workers performing routine work and
wearing impermeable vapour�barrier clothing�:C.P.
Mihal jr., American Industrial Hygiene Association
Journal February, 1981.
�The thermal hazards of suits impermeable to water
vapour have been documented where fatal heat
strokes have occurred during exercise in plastic suits
at ambient temperatures as low as 26.7°C. Research
has shown that during work with impermeable va-
pour-barrier clothing (VB) the body temperature rises
at a faster rate then without VB clothing ... The

implementation of engineering and administrative
controls and the use of vortex-cooled air suit sig-
nificantly reduced the stress produced by the physi-
cal labour, the VB clothing and the heat exposure.�

� �Heat Stress Associated with the Use of Vapour-Bar-
rier Garments�: Beckett, Davies, Vroman, Nadig and
Fortnay: Journal of Occupational Medicine Vol. 28
No. 6 June, 1986.
�Use of personal protective devices in the workplace,
while intended to diminish risk of injury, may in some
cases increase personal risk from environmental haz-
ards ... when workers use vapour-barrier coveralls,
work practices or wet bulb globe temperature limits
may need to be revised to prevent heat-related in-
jury.�

The Union cited the Seamen Union�s Inclement Weather
Agreement with the Fremantle Port Authority as an example
of the way work practices have been modified to minimise the
impact of heat (70 WAIG 4460). Other agreements entered
into between unions and employers for relief during hot
weather include SECV 1985 Heat Agreement (refer to Appli-
cant Exhibit Book Authority 7 at p 18) and the Heat Agree-
ment between AMI Toyota (VBEF) Victoria Branch 1985
(Refer to Authority 7 at p 22).

A copy of a federally certified agreement between the Metal
Workers Union and Total Corrosion Control, a major employer
in the spray-painting and sandblasting industry in this State,
was submitted (Print M5353). An inclement weather provi-
sion to operate in conjunction with the Metal Trades General
Award is said to cover riggers and scaffolders on construction
sites and in the factory-yards where it is claimed they work
beside spray-painters and sandblasters. The agreement recog-
nises that �ordinary dry bulb temperature readings� are a sat-
isfactory measure of seasonal hot conditions (Clause 11 (ii))
and that when the temperature exceeds 30°C workers should
be allowed to take frequent paid work breaks to allow their
bodies to recover some degree of thermal equilibrium. Rest
breaks should be introduced and modified to suit local condi-
tions and to meet industrial requirements.� (Clause 5). This,
the Union submits, is consistent with the approach adopted
under this application whereby �when ... the temperature ex-
ceeds 30°C workers shall be able to take regular paid rest breaks
at work.� (Clause 11 (a)(ii)).

It was submitted to us that enterprise bargaining has not
developed in this industry. The exceptions are Gardner Perott
(that company does not have a factory operation) and
Transfield. Indeed, the Union claims that employers are re-
luctant to negotiate on arrangements for managing heat stress
until this award application has been dealt with.

Mr Farrugia, an industrial spraypainter and sandblaster with
the Total Corrosion Control since 1990, gave evidence on the
use of protective clothing and the equipment used in the in-
dustry including the air-fed helmet. He outlined his under-
standing of circumstances that give rise to 37.5°C �walk-off�
and the inability to negotiate an agreement with the Company.
Mr Farrugia acknowledged that there are opportunities to take
breaks from spray-painting. However, he believed that the
pressure to meet deadlines militates against the ability to stop
for a rest to overcome the rigours of working in heat.

Mr Remedio, an organiser for the Western Australian Build-
ers� Labourers, Painters and Plasterers Union of Workers with
8 years experience as a sandblaster and spraypainter in the
industry, gave evidence on the operation of inclement weather
arrangements in the construction industry. He also spoke of
the equipment used, clothing worn and the extent of physical
duties in the sandblasting and spraypainting industry. Attempts
to negotiate an enterprise bargaining agreement at Total Cor-
rosion Control had failed with respect to inclement weather
and an agreement had been reached at Novacoat (the second
largest operation in this industry) only when the inclement
weather issue had been withdrawn. Progress in enterprise bar-
gaining agreement discussions with other employers was re-
ported. Mr Remedio confirmed the application of the National
Building and Construction Industry Award to �on-site� sand-
blasting and spraypainting operations on projects including
those within the �Kwinana Strip�.

In places where employees walked off the job when the tem-
perature reached 37.5°C, Mr Remedio explained that the
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reading was taken from the Weather Bureau (and not each
particular site). As an union organiser, Mr Remedio services
members engaged within the �Kwinana Strip� employed in
shipbuilding, building and construction as well as those in the
spraypainting and sandblasting industry. He subsequently par-
ticularised his representation in the commercial industrial sec-
tor of the building industry and acknowledged the Settlement
Procedures Agreement 1989 and W.A. Building Industry
Agreement 1987� (Ex M1) for inclement weather had lapsed.

Any arrangements that presently operate for inclement
weather are between parties and not across the industry.

Further evidence on enterprise bargaining agreement dis-
cussions with Novacoat and Total Corrosion Control were
presented by Mr A. Lovett, a recently appointed organiser with
the Western Australian Builders� Labourers, Painters and Plas-
terers Union of Workers. He expressed his understanding of
the situation at both companies with respect to what would
happen when a temperature of 37.5°C was registered. Mr
Lovett outlined his experience in dealing with inclement
weather on civil construction jobs (as an AWU organiser) and
on the water front. On the proposed provisions for inclement
weather in the sandblasting and spraypainting industry, Mr
Lovett acknowledged that while the claim focussed on arrange-
ments at factories in the industry there was a possibility that
arrangements for comfort breaks and access to an air-condi-
tioned area could be applied to workers �on-site�.

On the requirement for this application to be considered
under the Wage Fixing Principles the Union submits that while
they do not consider it to be a Special Case it nevertheless
meets the requirement to that Principle (76 WAIG 911 at 926).
Having regard to the history of the Award and in particular
the availability to progress the application under the �liberty
to apply� provisions of the Award, it is argued that the First
Award Principle is relevant.

If the submission concerning the First Award Principle is
not sustained, it is then argued that the application meets the
public interest requirements of a Special Case in that it con-
cerns a matter of health and safety. In the view of the Union,
the Occupational, Health and Safety Act does not go far
enough. The proposed amendments afford protection for the
employees in the industry. The fact that they address a par-
ticular issue that has been the cause of industrial disputation
also contributes to the public interest. The resolution of this
matter will facilitate enterprise bargaining.

On the question of �flow-on� under the Special Case Prin-
ciple, the Union notes that it has previously been recognised
as being a discrete industry (72 WAIG 65). Its character has
not changed. When employees go �on-site� conditions under
the National Building and Construction Industry Award ap-
ply. The Union claims that there is no potential for flow-on
from this industry to the construction industry.

Finally, with respect to the requirements of the Special Case
Principle for the application to be consistent with the require-
ments of the Structural Efficiency, the fact that the Award has
been varied to provide for the Second Arbitrated Safety Net
Adjustment signifies the compliance necessary under this as-
pect of the Principle (75 WAIG 2831).

The Chamber of Commerce and Industry of Western Aus-
tralia�s (�the Chamber�) interest in this application focuses
on the necessity for there to be compliance with the Wage
Fixing Principles. It is submitted that on this basis the claim
should be rejected. It is submitted that the legislative frame-
work of the Industrial Relations Act now expressed through
amendments to Section 51 and Section 41 place enterprise
bargaining agreements at the centre of the system. The State-
ment of Principles which must be applied support this focus.
Although the Applicant Union professes to limit its proposal
to the factory situation in the sandblasting and spraypainting
industry, in its application the award as amended would not
be confined to particular areas of work. In this sense, it does
not apply only to factory yards or to factories. It is an award
which by common rule applies to all work performed in all
areas within the State. The proposals with respect to the addi-
tional wet weather procedure and for dealing with heat stress
cannot in the terms claimed be limited to the factory.

The existence of an award provision which commits parties
to structural efficiency exercises (Clause 46) needs to be ad-
dressed when this claim is being considered. Next there is, in

the Chambers view, the requirements that already apply pur-
suant to the Occupational, Health and Safety Act. This legis-
lation specifies a regime for dealing with situations where
refusal to work is associated with a danger to health or safety;
it provides the mechanism by which issues are to be addressed
at the workplace with the election of safety representatives
and committees. The Chamber argues that it is incumbent on
the Commission to pay particular regard for the fact that the
legislature has set up particular procedures to deal with mat-
ters concerning occupational health and safety.

The Chamber questions whether the amended claim has been
the subject of sufficient conciliation to satisfy the requirements
of the Wage Fixing Principles. The emphasis that the Princi-
ples now require is the opportunity for individual enterprises
or work places to negotiate agreements to vary award provi-
sions to suit their particular needs. This is now the priority the
Wage Fixing System has so that the objectives of structural
efficiency and flexibility can be achieved. To these ends the
parties are required to exhaust the availability to negotiate
pursuant to Section 44 and Section 32 of the Act. In the Cham-
bers view, the legislative framework within which the State-
ment of Principles operates confirms this enterprise focus.

On the argument that the First Award Principle should ap-
ply, it is submitted that this cannot be so. The very existence
of the Industrial Sandblasting and Spraypainting Award mili-
tates against the operation of that Principle. Changes should,
in the first instance, be negotiated at the enterprise level; arbi-
tration is the last resort and has to be undertaken on the basis
of consistency with the Principles.

The Award as it now stands is the �Safety Net� of condi-
tions. For that to be varied there needs to be something �spe-
cial�. It is submitted by the Chamber that the evidence and
material should take the case out of the ordinary and make it
�something special�. This is necessary for there to be a depar-
ture from enterprise bargaining and recourse to a Special Case.
The public interest is served by an adherence to enterprise
bargaining. Here it is submitted, the evidence shows the claim
is capable of resolution by agreement (eg. Exhibit H5��The
Interim Heat Stress Regime for Novacoat�). Furthermore there
is already the agreement at Transfield Shipbuilding; there are
discussions with a range of enterprises. It is not in the public
interest, it is submitted, for there to be a �blanket approach�
to dealing with inclement weather when the opportunities for
enterprise specific arrangements exist for the management of
heat stress. Various enterprises can approach the rotation of
work, relocation of employees, encouraging breaks and chang-
ing work patterns on particular sites. The Award application
cuts across Section 24 and Regulation 202 of the Occupa-
tional, Health and Safety Act. Again, these issues go to public
interest. The responsibilities to address health and safety is-
sues under the particular legislative framework of the Occu-
pational, Health and Safety Act cannot, in the Chambers� view
be abrogated under an application to vary the Award.

In its application the proposed Award amendment would
operate on each site upon which a Respondent�s employees
worked. It is not the case that if an employee goes to work on
a different site that the terms and conditions that regulate the
industry of that operation would apply (See 73 WAIG 466).
The Chamber submits, with particular reference to inclement
weather, it is unrealistic to think that the claim, if granted,
would not be a �stalking horse� to effect a �flow-on� of con-
ditions. The evidence of Mr Lovett wherein he acknowledged
the possibility for this claim to apply on other sites was cited.
Similarly, just as an awareness of arrangements in the build-
ing industry have lead to this claim, an acceptance of the claim
would, in the Chamber�s view, lead to the flow-on of the pro-
vision for 10 minute breaks when the temperature reaches
30°C. The Chamber asks, how could the potential for flow-on
be denied when employees working side by side on a con-
struction site or in another yard (not in this industry) but in
which spraypainting or sandblasting is being undertaken ex-
perience the same physical discomfort?

The potential for flow-on is minimised by arrangements for
inclement weather being dealt with at an enterprise level. It is
relevant, in the Chambers� view, to consider the cost implica-
tions of the claim within the context of flow-on. The impact
of 10 minute breaks each hour when the temperature reaches
30°C in this State (Exhibit CI) would have a dramatic effect
on productivity and costs. It is also submitted that this aspect
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of the claim cannot be sustained under requirements for an
award variation to be structurally efficient.

Finally, it is submitted, the public interest requirements of a
Special Case cannot be met when the terms of the proposal
are vague and uncertain. This, it is argued, is the case with the
proposal presently before the Commission.

The Master Builders Association (�the MBA�) states that
its interest in intervening in these proceedings is to register its
members� concerns about the possibility of �flow-on� of the
Union�s application to building sites.

The clause being sought is, with the exception of the heat
stress provision, �remarkably similar� to the inclement weather
provision in daily-hire awards in the building construction
industry. It is that exception which provides the potential for
flow-on. The incidence of inclement weather provisions in
the building industry is particular to daily hire awards. The
MBA submits that one reason why weekly hire awards that
apply in the industry do not have inclement weather provi-
sions is because employees under those awards are assured of
their weekly hire. In daily hire awards, the inclement weather
clause ensures continuity of employment. It is submitted that,
with few exceptions, the inclement weather provisions which
apply in the building construction industry work well. A tem-
perature at which it is deemed appropriate for building work-
ers to cease work or leave site is not specified.

The MBA notes the terms of the now defunct �WA Dis-
putes Settlement Procedures� (Exhibit M1) wherein the tem-
perature of 37.5°C identified circumstances where employees
ceased work and went home. That agreement applied in the
area of the 26 metropolitan shires and the Shire of Mandurah
but was terminated with the retirement of the MBA from it
effective February, 1993. However, it is conceded that Union
policy, consistent with the terms of the WA Disputes Settle-
ment Procedure, continues to be the basis of formal and infor-
mal site agreements. The concern now is that there would be a
flow-on of the proposed clause under the Industrial Sandblast-
ing and Spraypainting Award on building and construction
sites. The �higher� standard of providing for 10 minute breaks
every hour when 30°C is registered will be inconsistent with
the terms of existing inclement weather provisions that apply
�on-site�. The MBA believes that the potential for flow-on is
manifest. It is insufficient to say that when employees cov-
ered by the Industrial Sandblasting and Spraypainting Award
go on site they are covered by the State Building Trades Con-
struction Award or the National Building and Construction
Industry Award where there are no provisions for the classifi-
cation of industrial spraypainter, shock blaster or sand blaster
in these awards. Respondancy by operators in the industrial
spraypainting and sandblasting industry to the National Build-
ing and Construction Industry Award does not overcome this.
It appears to the MBA that it is merely an arrangement to
apply the terms of the National Building and Construction
Industry Award to sandblasters and spraypainters employed
in that industry when they go on to building and construction
sites. There is overlapping coverage between the National
Building and Construction Industry Award and the Industrial
Spraypainting and Sandblasting Award with respect to the clas-
sification of painter. In the MBA�s view, �it would (be) ex-
traordinary for the Union to be seeking one procedure (for
inclement weather) for its off site work and saying that a sig-
nificantly different procedure will apply to on-site work ...
(W)e think that it is very hard to justify that in any sort of
rationale at all: that you can have a 30 degree procedure (ap-
plying) to workers in an off-site situation because of so called
�heat stress�, and those workers go on-site and would be ex-
pected to work up to 35.7 (degrees Celsius) without any for-
malised rest breaks (without) relocation to air-conditioned
sheds, and then simply go home at 37.5 (degrees Celsius)
(Transcript p 243). The MBA sees this application as a test
case for the building industry.

However, the MBA concedes that heat stress is an impor-
tant occupational health and safety issue and one that needs to
be addressed in an environment where physically demanding
work is being carried out during hot and uncomfortable con-
ditions. To this end the MBA promotes an awareness and
management of the issues through information distributed to
its members (See Exhibit M3 �MBA Industrial Inclement Hot
Weather). The approach takes into account the nature of the

building and construction industry, the physical characteris-
tics of individuals and the work being undertaken. It is sub-
mitted that parties in this industry have come to their own
arrangements under enterprise agreements. Some are less for-
mal. This, the MBA argues, is consistent with the enterprise
bargaining principle. It is similar to the philosophy underly-
ing the Occupational Health and Safety Act whereby the em-
ployer has a common law duty of care to provide a healthy
and safe work environment and that the parties at the workplace
are in the best position to determine their own health and safety
procedures.

The MBA supports the submission of the Chamber with
respect to the requirements of the Wage Fixing Principles and
argues that the application should be dismissed as being con-
trary to those Principles. In the alternative, if the application
finds favour then it should be limited in its operation to the
�off-site� (ie. factory) situation. However, if there is to be a
provision made pursuant to this application, the MBA sub-
mits that no reference should be made to a specific ambient
temperature nor to paid rest periods. To do otherwise is to
invite changes to arrangements that operate satisfactorily at
present in the building and construction industry.

The Australian Mines and Metals Association (AMMA)
submits that the application should be rejected. This position
is based on an apprehension that the claim is contrary to the
Wage Fixing Principles for the reasons argued by the Cham-
ber. The dangers of flow-on are apparent. With particular ref-
erence to the mining industry, employees are already protected
pursuant to statutory requirements under the Mines Safety and
Inspection Act and Regulations when they come on site.

With respect to �flow-on�, the application of the proposed
inclement weather provisions extends beyond the factory yard.
Employees in the spraypainting and sandblasting industry work
on mine sites. It is submitted that although the Union argues
otherwise, the possibility of flow-on is beyond their control.
The Union�s proposal would have these employees working
beside miners and although the Mines Safety Inspection Regu-
lations, 1995, apply to all personnel on the mine site, the ar-
rangements for addressing hot or humid conditions are
particular to each operation (under Regulation 9.15(2)�Air
Temperature). This approach under the statute reflects an in-
tent not to �down-write� the duty of care and to ensure that
the parties at an enterprise address the particular health and
safety requirements within their environment. The possibility
of imposing standards through �flow-on� is contrary to the
legislative framework within which occupational health and
safety issues must be addressed in the mining industry.

The nine respondents, for whom Mr Dwyer appeared, rep-
resent a substantial portion of the industry. They object to the
claim.

It is submitted that the three facets of the Union�s proposal
should be appreciated.

� The claim seeks to insert in the Award the traditional
building trades construction industry inclement
weather provisions.

� It seeks to superimpose on these conditions an addi-
tional heat stress procedure which is not found in
the building trades award.

� It seeks to extend what has traditionally been a con-
struction industry provision to factory based employ-
ees.

The award covers factory based and �on-site� operations of
the sandblasting and spraypainting industry. The claim dates
back to 1989 and it is submitted that when the chronology of
events is reviewed, the claim in its various forms �borders on
the frivolous�. In summary it is argued that originally the claim
sought the application of a building trades inclement weather
provision. This was replaced in 1991 with a proposal for a
clause based on an agreement (the �Steel glow clause��See
Respondents Exhibit Book Part 11). Next was a clause devel-
oped by the Commission in conciliation proceedings (See
Respondents Exhibit Book Part 14). This was modified to re-
move reference to 38°C. The building trades clause was then
revived to its present form with the additional provision for
paid breaks when the temperature reaches 30°C. This devel-
opment had not surfaced previously at any stage during the
history of the claim.
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As to the terms of the proposed clause, the respondents ar-
gue that the �patch work addition contradicts the substance of
the entire clause�. Amongst other things it does not mention
consultation and fails to define �inclement weather� adequately
within the terms in which 30°C is to apply.

In responding to the claim the respondents see it as being
necessary to address the application in terms of the three ar-
eas upon which the Union proposal will impact on the indus-
try. First, there is the �on-site� situation (ie where employees
are working away from the factory). Subject to the Commis-
sion being satisfied that the Wage Fixing Principles can be
met, the Respondents� position is that:

�In any event, we have said as early as 1990 that we
would not oppose a provision going into this award in
respect of inclement weather because workers under this
award can be on site with building construction workers
and, as a result of that the claim has never traditionally
been opposed. Bearing in mind that most of the work
that is done by the companies respondent to this award is
done under the auspices of the National Building Trade
Construction Award, we don�t say that that is any major
concession and if the Commission is happy that it fits the
Principles then we don�t object to an inclement weather
clause being included in this award for the purposes of
employees who go on site and leave the factory to con-
duct the work they are engaged in. So that is the first
component.�

(Transcript p 326)
The next component of the claim to be addressed is in its

application to factory based employees. Putting aside, for the
moment, the clause to deal with heat stress, the Respondents
position is that:

�That clause is clearly a straight take from the Building
Trades Construction Award and if it is to be included in
this award in respect of factory workers, then we say it
should be justified on the same grounds that it went into
the Building Trades Construction Award, minimally.�

(Transcript p 326)
The arbitral history of the inclement weather clause focuses

on wet weather and this is not in issue here. To the Respond-
ents there would have been more logic to the claim if it was
framed as a �heat stress provision�.

However, as it stands there is no arbitral authority for an
inclement weather provision for factory-based employees (See
66 WAIG 1605 at 1607). Isolated to a heat stress claim the
Respondents submit that it is a �try on�. It fails to meet the
Wage Fixing Principles, it has flow-on implications and fails
to meet the public interest criteria. If recognition is given to
heat stress in the terms claimed this provision will establish a
standard which would have implications for industry gener-
ally.

In the terms claimed, the Respondents submit that there is
no scientific support for the notion that ambient temperature
discloses that it is either unsafe or unreasonable to continue
working at 30°C. The work has �built-in breaks� as well as
employees being supplied with cooling equipment. There has
been minimal evidence, if any, of safety being jeopardised in
high temperatures and none that has occurred at 30°C. The
employers in the industry are aware of their responsibilities
under the Occupational Health and Safety Act and manage
their operations to minimise the effect of heat stress. The ex-
isting safety committees and safety representatives provide
the mechanism for dealing with heat stress and strain under
the Occupational Health and Safety Act.

It is submitted that there has been no utilisation of occupa-
tional health and safety mechanisms under the Act to deal
with heat stress and rather, the employees in some instances
have resorted to industrial action. The Respondents argue that
the Union should be required to show that those mechanisms
have failed before it can have recourse to an award provision.
Indeed, heat strain is particular to individuals and the phi-
losophy of the Occupational Health and Safety Act reflects
the thrust of the Robens Report for the United Kingdom (See
Exhibit DW3). Extended regulation based mainly on physical
circumstances creates worker apathy and is not conducive to
industrial safety. The Occupational Health and Safety Act pro-
motes management and the workforce working together to sort

out these types of issues. This approach is said to be consist-
ent with the thrust of the Wage Fixing System with its empha-
sis on enterprise negotiations. Sandblasting and spraypainting
is said to be a discrete industry but the issue of heat stress is
ubiquitous. The Respondents see it being addressed at the
workplace and not under a �blanket approach� through the
Award.

Within the context of the Wage Fixing Principles the issue
of heat stress does not, in the Respondents� view, give rise to
circumstances that are �Special�. The �flow-on� implications
of the availability of a minimum of a 10 minute break per
hour when temperature exceeds 30°C are daunting. The prox-
imity of sandblasters and spraypainters to a range of workers
in the factory or in factories in close proximity experiencing
the same environmental conditions would see pressure being
mounted for others to receive the same consideration as em-
ployees covered by the proposal. It would impact into the
building and construction industry with others seeking the same
consideration for the availability of paid breaks at 30°C. There
would not, in Respondents view be a segment of industry which
would not be affected. The financial impact of an extrapola-
tion of lost productivity and paid breaks throughout the state
would be dramatic.

The Respondents submit that there is no scientific basis for
ambient temperature as a measure of heat strain. It has not
been the subject of claim or concern in tripartite discussions
that industry and the union movement have had on amend-
ments to the Occupational, Health and Safety Act. There is no
arbitral authority to provide justification for identifying heat
stress as the basis of an inclement weather provision (See 57
WAIG 1119, 60 WAIG 7, 62 WAIG 137).

The Respondents called Dr Gibson, an ergonomist with
graduate and post-graduate qualifications in human physiol-
ogy as a witness. Dr Gibson is the principal in an ergonomic
consultancy firm. Although not familiar with details of the
Union�s claim, Dr Gibson was aware that it involved provi-
sions to address heat stress.

In evidence, the difference between heat stress (the envi-
ronment stimuli) and heat strain (the physiological response
to stress) was explained. Dr Gibson outlined the factors to be
taken into account in measuring heat stress and expressed the
view that ambient temperature �on its own may very well not
protect some workers�. In his view, air temperature alone is a
dangerous over simplification of the conditions. In this re-
spect Dr Gibson disagrees with the ACTU that ordinary dry-
bulb thermometer readings of temperature provide an adequate
means of monitoring seasonal hot conditions. Furthermore,
he believes that acclimatisation to heat in the metropolitan
area does occur. In managing heat stress in the workplace Dr
Gibson outlined the need to monitor the environment, to be
familiar with the range of tasks to be performed by the
workforce and to be aware of the state of health of employees.
In managing the work place for heat stress and strain, the use
of protective clothing, work routines and engineering con-
trols (to minimise physical exertion) would be assessed and
organised. Work breaks and a �spell in a cool room may be
appropriate�. He says that the modern approach is to bring
about changes to the workplace rather than to set limits at
which point people stop work.

Dr Gibson is familiar, in general terms, with blastcoating
operations�the work requirements, protective clothing worn
and the availability of vortex coolers (ie the air-fed cooling
equipment).

It is his view that since the 1980�s research in the field has
been concerned with developing heat stress indices based on
international standards which supplement the use of the wet
bulb globe temperature index. The WBGT is used as a pre-
liminary screening tool and then with the aid of a computer
programme it is possible to identify when dangerous condi-
tions will be reached. This approach, which has been devel-
oped in the steel and coal industry in Europe, focuses on a
persons ability to produce enough sweat to cool the body by
evaporation. The model provides information on when an alert
level will be reached given the rate of exertion and physical
environment, protective clothing, fluid in-take, etc. It is Dr
Gibson�s evidence that current ergonomic literature identifies
WBGT as the starting point; nowhere, in his opinion, is ambi-
ent temperature used to commence assessing heat stress in the
workplace.
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Dr Gibson was cross-examined on differences between his
views and those of the author of the ACTU�s Health and Safety
Bulletins on �Working in Heat Guidelines� with on the ef-
fects of heat strain due to the requirements for sandblasters
and spraypainter to wear protective clothing, respirators and
hoods and work with pressure lines etc.

In Dr Gibson�s opinion it is important to engineer factors
which cause heat stress out of the workplace as far as possible
and to ensure that there is a work regime that provides flex-
ibility so that rest breaks can be taken.

Mr Pore the Managing Director of Novacoat Pty Limited,
an employer of 65 workers in the industry, gave evidence on
his Company�s heat stress procedures (Exhibit H4) and on
enterprise bargaining with the Union. He believes that pres-
sure was applied to him to incorporate a Union proposal into
the EBA (Exhibit H5). There had been industrial action over
arrangements to deal with heat prior to the agreement being
finalised. However, the prospect of the issue being determined
by arbitration discouraged Mr Pore from negotiating a settle-
ment at that time. Mr Pore now considers that the document
provides a basis upon which negotiations could proceed. That
proposal does not include reference to 30°C.

Under the Company�s existing procedure for dealing with
heat stress, Mr Pore says that employees are encouraged by
their supervisors to have frequent breaks and not to expose
themselves to hot conditions. No-one is disciplined for taking
breaks. Any complaints about the operation of the policy can
be addressed by the Safety Committee chaired by the elected
Safety Officer. It appears that some new employees were not
aware of the Company�s procedure for hot weather. However,
events surrounding negotiations for the EBA, including in-
dustrial action, has brought it to their attention. These does
not appear to have been any problems when it rains. Employ-
ees take shelter in the factory.

Mr Pore�s objection to the Union�s application centres on
the identification of 30°C as the trigger for the availability of
paid breaks of �a minimum of 10 minutes per hour�. The ap-
plication of that provision would be �disastrous� for his busi-
ness. It would curtail operations with a limitation on work
performed inside tanks and north of the 26° parallel. Further-
more, Mr Pore interprets the claim to mean that when the tem-
perature exceeds 30°C he is required to provide alternative
duties so that employees are not exposed to heat stress (Clause
11(a)(v)). Evidently this application of the clause is not the
intention of the Union. The provisions of this clause are to
operate in �extremes of temperature where it is no longer ap-
propriate to continue working at all.� The provision for regu-
lar breaks is intended to operate before extremes of temperature
cause levels of heat strain to prevent work being performed.
Further clarification of the Union�s position arose during the
course of cross examination. The Union�s position is that it
was never the intention for the availability of ten minute breaks
to be taken in addition to other breaks that might occur in the
course of the work routine or to affect the necessity to stop
work more frequently during a hot day.

Mr Iannello, Managing Director, Total Corrosion Control,
gave evidence on the procedures and practices of heat strain
and heat stress management in his operation. The total
workforce fluctuates between 180-250 employees depending
on the extent of project work available at any time. The Com-
pany conducts an induction course in which heat stress is ad-
dressed. It has training programmes and reinforces the dangers
of working in heat at tool box meetings. There is a paramedic
on site. At present the safety committee has a policy that em-
ployees go home when 37.5°C is reached. Mr Iannello is not
content with this. He believes that it has resulted from Union
involvement and is a practice imported to his factory from
building sites. Mr Iannello disputes any inference that limita-
tions are imposed on employees taking breaks to have drinks
during hot weather. He accepts that productivity is reduced in
these weather conditions.

While an enterprise agreement with the metal trades union
identifies the availability of �frequent paid work breaks� when
the temperature exceeds 30°C, Mr Iannello, sees that as being
specific to project work where high radiant temperatures are
experienced by his employees when they go on-site (See Ex-
hibit H3). He is concerned that if that arrangement was intro-
duced to the factory it would be abused. It would be read

literally and there would be a stoppage on the hour. Mr Iannello
believes that the identification of 30°C in the Union�s appli-
cation is a problem. He does not believe that at that tempera-
ture there is a threat to the health and safety of employees
performing normal duties. Further evidence on the manage-
ment of heat stress at Total Corrosion Total was provided by
Mr Lemon, the Safety Manager.

The Minister�s representative discounts the submissions that
this application can be considered under the First Award Prin-
ciple. Indeed the issues involved here, and really these relate
to heat stress and not inclement weather, should in the Minis-
ter�s opinion be dealt with on the basis of the Occupational
Health and Safety Act. However, to the extent that there is an
industrial matter before the Commission, the Special Case
Principle is relevant. There is nothing, in the Minister�s view,
that renders this application �special�. The sandblasting and
spraypainting industry does not attract some aspect of public
interest that warrants special consideration. The issues asso-
ciated with the claim given their nature as health and safety
matters should be dealt with at the enterprise level. This ap-
proach is consistent with the Wage Fixing Principles. In this
respect the Minister supports the Chamber�s submissions.

An industrial outcome by way of award prescription has the
potential to confuse the responsibilities of parties under the
Occupational Health and Safety Act. Compliance with an
award provision may not necessarily fulfil those statutory ob-
ligations.

On the question of �flow-on� the Minister agrees with the
Chamber. The fact that the application promotes ACTU policy
and concerns issues involving �physical discomfort� exposes
the potential for this application, if granted, to extend beyond
the bounds of the sandblasting and spraypainting industry.

In the Minister�s opinion, the application is based on �dubi-
ous scientific material� and there is no evidence of the inci-
dence of heat stress. The application should be dismissed and
a clear direction given for the parties to deal with the issue at
an enterprise level.

Mr Jennings, Manager, Occupational Hygiene and Noise
Branch, Worksafe WA provided evidence on the operation of
the Occupational Health and Safety Act and Regulations (in
particular Regulation 330) with respect to heat stress and strain.
He outlined the services provided by Worksafe in distributing
information on workplace hazards and in responding to re-
quests pursuant to Section 25 of the Occupational Health and
Safety Act to resolve health and safety issues in the workplace.
As a qualified industrial and occupational hygienist Mr
Jennings expressed his opinion on the ACTU policy for man-
aging heat stress and the appropriate methods of measuring
and addressing heat stress in the workplace. He does not agree
with the ACTU�s position.

The threshold question is whether the Commission can con-
sider the application given the operation of the Wage Fixing
Principles. In this regard it is necessary to determine whether
the requirement to exhaust the opportunity for enterprise bar-
gaining displaces or at least conditions the availability to have
a matter considered as a Special Case. There is also another
dimension to the question in that when the Industrial
Spraypainting and Sandblasting Award was handed down
pursuant to the Wage Fixing Principles that operated in No-
vember, 1991, the right was reserved for the Union to apply to
vary the Award with respect to a heat stress provisions (72
WAIG 65 at 86). As a first award, the main consideration has
to have been for it to meet the needs of the particular industry.
The right to pursue a heat stress provisions was recognised at
the time. We do not consider that the right has been abolished
by the subsequent application of the Principles. The ability to
seek to include a provision to meet the needs of the industry
becomes even more important when the outcome will effec-
tively establish part of the award safety net. However, the needs
of this industry cannot be isolated from general standards and
the ramifications of changing arrangements that operate as
�safety net� provisions in those industries in which industrial
spraypainting and sandblasting operations are undertaken has
to be taken into account. In this respect the application for a
clause to address heat stress must attract consideration under
the tests set out in the Special Case Principle. Of course the
right pursuant to the �Liberty to Apply� provision in the Award
does not dispose of the onus the Applicant Union carries to
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demonstrate that there is a necessity for the provision in the
terms claimed. In this respect the application attracts consid-
eration of the Occupational, Health and Safety Act.

Before considering the substance of the application there
are a number of observations to be made:

� As a common rule Award and given its area and
scope, the Union�s proposal, if granted, would have
application outside the factory environment. It would
apply to the full scope of sandblasting and
spraypainting operations.

� The application of the wet weather aspect of the claim
as they relate to factories in the sandblasting and
spraypainting industry was not pursued. The evi-
dence shows that in the circumstances of employ-
ment in the factory environment, protection and
payment is not an issue.

� The Respondents concede, indeed have never op-
posed, the extension of the inclement weather pro-
visions under the National Building and Construction
Industry Award to �on-site� operations to industrial
spraypainting and sandblasting industry employees.

It is our view that as a matter of public interest employees
and employers in this industry should be aware of the risk to
health and safety inherent in working in conditions which give
rise to heat strain. However, to the extent that this should be
addressed in an Award to the exclusion of proper occupational
health mechanisms is questioned. The evidence presented by
the Union on the scientific grounds upon which a protocol for
addressing heat strain (ie by initiating the availability of a
minimum of 10 minutes breaks every hour when 30°C is reg-
istered) is difficult to sustain. Against this we have the evi-
dence of an ergonomist and hygienist, both of whom have
expertise in the field of heat stress management. Notwithstand-
ing their view that reference to 30°C is an over-simplification
of the identification of conditions to alert those in the industry
to the dangers of heat strain, it can be appreciated that ambi-
ent temperature will always be a non-professionals� first point
of reference in an appreciation of the dangers inherent in work-
ing in hot conditions, particularly when heavy protective cloth-
ing is worn. However, this is not to say that ambient
temperature becomes the basis upon which heat stress is man-
aged. We do not accept that it should.

In the circumstances of this application the only evidence
of the threat to health and safety from heat stress under exist-
ing working arrangements was from the shop steward at Total
Corrosion Control. However, there have been no incidents
which show that the work regime is dangerous. All the wit-
nesses working in the industry confirmed that breaks could be
taken for drinks and for rest. While the inference was made
that supervisors discouraged such breaks so that production
can be maintained, there is nothing before us to establish the
basis upon which we should intervene and impose the Un-
ion�s proposal. However, we believe that there should be a
framework established in which the particular requirements
of individuals and enterprises can be considered. There is evi-
dence that at one enterprise some employees were unaware of
the heat stress arrangements and ignorance about the training
and procedures at another. The Award framework should com-
plement arrangements that can be taken under the Occupa-
tional Health and Safety Act. In this respect initiatives already
being taken at various enterprises can be followed through.

In our view it is insufficient to cite the industrial ramifica-
tions of addressing the issue of heat stress. If a provision is
justified with respect to a particular group of employees and
that justification goes to affording them protection in the per-
formance of their duties, the implications of �flow-on� are
secondary to the matters of public interest. However, in the
circumstances of this application the need for the Commis-
sion to intervene to the extent sought under the terms of the
claim have not been made out. We have no reason to believe
that the management of heat stress requires the availability of
10 minutes breaks every hour when the temperature reaches
30°C. In addition to this the proposal is deficient in that it
fails to clearly set out the protocol it attempts to introduce. In
its existing form we fear that it would lead to further disputa-
tion. Its ambiguity was highlighted when the Respondents�
witnesses were cross-examined.

In disposing of this matter we will order that:
(1) The terms of the inclement weather provisions that

apply on construction sites by operation of the Na-
tional Building and Construction Industry Award and
the mirror State Award shall apply to those employ-
ees covered by the Industrial Spraypainting and
Sandblasting Award only when they are employed
on those sites.

(2) (a) The Industrial Spraypainting and Sandblast-
ing Award be varied to delete from the Clause
47.�Liberty to Apply paragraph (5) Heat
Stress Provisions; and

(b) The Award be varied to include the following
provision:
Consistent with the Occupational Health and
Safety Act the employer and employees work-
ing in the factory shall ensure that employees
at the factory do not suffer harm to their health
from heat stress.
To this end the employer will ensure that:

(a) all employees at the factory are pro-
vided with training on measures to be
taken to avoid any harmful effects from
conditions which cause heat strain;

(b) appropriate work place environmental
controls, work practices and monitor-
ing are implemented; and

(c) if appropriate, a programme for moni-
toring the health of employees at the
factory is implemented.

The parties are required to provide a draft of the terms of
provisions for the Commission�s Order to give effect to this
Decision.

Appearances:Ms J. Harrison on behalf of the Applicant
Union.

Mr K. Dwyer on behalf of the Respondent Companies.
Mr P. Brunner on behalf of the Minister for Labour Rela-

tions.
Mr H. Dixon on behalf of the Chamber of Commerce and

Industry
Mr J. Flood on behalf of the Australian Mines and Metals

Association
Mr M. McLean intervened on behalf of the Master Builders

Association of Western Australia.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Western Australian Builders� Labourers, Painters and

Plasterers Union of Workers
and

Blastcoaters Pty Limited and Others
No. 53 of 1992.

Industrial Spraypainting and Sandblasting Award 1991
No. A 33 of 1987.

COMMISSION IN COURT SESSION
CHIEF COMMISSIONER W.S. COLEMAN

SENIOR COMMISSIONER G.G. HALLIWELL
COMMISSIONER R.N. GEORGE

20 December 1996.
Order.

HAVING heard Ms J. Harrison on behalf of the Applicant
Union, Mr K. Dwyer on behalf of the Respondents, Mr
McLean intervening on behalf of the Master Builders� Asso-
ciation, Mr P. Brunner intervening on behalf of the Minister
for Labour Relations and Mr H. Dixon (Of Counsel) and with
him Mr J. Uphill intervening on behalf of the Chamber of
Commerce and Industry of Western Australia and Mr J. Flood
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intervening on behalf of the Australian Mines and Metals
Association (Inc.) the Commission in Court Session, pursu-
ant to the powers conferred on it under the Industrial Rela-
tions Act, 1979, hereby orders:

THAT the Industrial Spraypainting and Sandblasting Award,
1991 be varied in accordance with the following Schedule
and that such variation shall have effect from 20th day of
December 1996.

BY THE COMMISSION IN COURT SESSION,
(Sgd.) W.S. COLEMAN,

[L.S] Chief Commissioner.

Schedule.
1. Clause 2.�Arrangement: Add a new Clause 50.�Inclem-

ent Weather immediately following Clause 49(B).�Redun-
dancy�Factory Based Employees.

2. Clause 48.�Liberty to Apply: Delete subclause (3) of
the Clause.

3. Clause 50.�Inclement Weather:  Add a new Clause 50.
immediately following Clause 49(B).�Redundancy�Factory
Based Employees as follows:

50.�INCLEMENT WEATHER
Part 1�On-site Employees
The following inclement weather provisions shall apply
to employees when working on-site:
The parties agree that all necessary steps shall be taken to
ensure that a full working understanding of the inclem-
ent weather procedure as contained in this awards, is
achieved and maintained throughout the industry:
(1) Should a portion of the project be affected by In-

clement Weather, all other employees not so affected
shall continue working in accordance with the ap-
propriate Award provisions, regardless that some
employees may be entitled to cease work due to In-
clement Weather.

(2) Should a portion of the project be affected by In-
clement Weather, employees can be transferred to
another work location under cover in the site or to
another site in accordance with the Award provisions
prescribed herein.

(3) Definition�Inclement Weather
�Inclement Weather� shall mean the existence of rain
or abnormal climatic conditions (whether they be
those of hail, snow, cold, high wind, severe dust
storm, extreme high temperature or the like or any
combination thereof) by virtue of which it is either
not reasonable or not safe for workmen exposed
thereto to continue working whilst the same prevail.

(4) Conference requirement and procedure
The employer, or his/her representative, shall when
requested by the employees or a representative of
the employees, confer (within a reasonable period
of time which should not exceed thirty (30) min-
utes) for the purposes of determining whether or not
conditions are inclement. Weather shall not be re-
garded as inclement unless it is agreed at such con-
ference.
Provided that if the employer or his/her representa-
tive refuses to confer within such reasonable period,
employees shall be entitled to cease work for the
rest of the day and be paid inclement weather.

(5) Restriction of Payments
An employee shall not be entitled to payment for
inclement weather as provided for in this clause un-
less he/she remains on the job until the provisions
set out in this clause have been observed.

(6) Entitlement of Payment
An employee shall be entitled to payment by his/her
employer for ordinary time lost through inclement
weather for up to thirty-two (32) hours in every

period of four (4) weeks. For the purpose of this
subclause the following conditions shall apply:

(a) The first period shall be deemed to commence
on the 23 December, 1996 and subsequent
periods shall commence at four (4) weekly
periods thereafter.

(b) An employee shall be credited with 32 hours
at the commencement of each four (4) weekly
period.

(c) The number of hours at the credit of any em-
ployee at any time shall not exceed 32 hours.

(d) If any employee commences employment dur-
ing a four (4) weekly period he/she shall be
credited 32 hours where he/she commences
on any working day within the first week; 24
hours where he/she commences on any work-
ing day within the second week; 16 hours
where he/she commences on any working day
within the third week; and 8 hours where he/
she commences work on any working day
within the fourth week.

(e) No employee shall be entitled to receive more
than 32 hours inclement weather payment in
any period of four (4) weeks.

(f) The number of hours credited to any employee
under this clause shall be reduced by the
number of hours for which payment is made
in respect of lost time through inclement
weather.

(g) Payment under this award shall be made
weekly.

(7) Transfers
Employees may be transferred from one location on
a site where it is unreasonable to work due to in-
clement weather, to work at another location on the
same site or another site, which is not affected by
inclement weather subject to the following:

(a) No employee shall be transferred to an area
not affected by inclement weather unless there
is work available in his/her trade.

(b) Employees may be transferred from one loca-
tion on a site to work in areas which are not
affected by conditions of inclement weather
even though there may not be work for all
employees in such areas.

(c) Employees may be transferred from one site
to another site and the employer provides,
where necessary, transport.

(8) Emergency Work
(a) Except as provided in this subclause an em-

ployee shall not work or be required to work
in the rain.

(b) Where emergency work is performed work
shall be paid at the rate of double time calcu-
lated to the next hour, and in the case of wet
weather work shall be provided with adequate
wet weather gear.
If an employee�s clothes become wet as a re-
sult of working in the rain during emergency
work he/she shall, unless he/she has a change
of clothes available, be allowed to go home
without loss of pay.

(9) Cessation and Resumption of Work
(a) At the time employees cease work due to in-

clement weather the employer or his/her rep-
resentative on site and the employee�s
representative shall agree and note the time of
cessation of work.

(b) After the period of inclement weather has
clearly ended the employees shall resumed
work and the time shall be similarly agreed
and noted.

(c) Safety
Where an employee is prevented from work-
ing at his/her particular function as a result of
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unsafe conditions caused by inclement
weather, he/she may be transferred to other
work in his/her trade on site, until the unsafe
conditions are rectified. Where such alterna-
tive work is not available and until the unsafe
conditions are rectified, the employee shall
remain on site. He/she shall be paid for such
time without reduction of his/her inclement
weather entitlement.

(10) Additional Wet Weather Procedure
(a) Remaining on site:

Where, because of wet weather, the employ-
ees are prevented from working:

(i) for more than an accumulated total of
four (4) hours of ordinary time in any
one day; or

(ii) after the meal break, as provided for in
Clause 11.�Hours, for more than an
accumulated total of 50% of the nor-
mal afternoon work time; or

(iii) during the final two (2) hours of the
normal work day for more than an ac-
cumulated total of one hour, the em-
ployer shall not be entitled to require
the employees to remain on site beyond
the expiration of any the above circum-
stances.

Provided that, where by agreement between
the employer and/or his/her representative and
the employees� representative the persons re-
main on site beyond the periods specified
above, any such additional, wet time shall be
paid for but shall not be debited against the
employees� hours.
Provided further that wet time occurring dur-
ing overtime shall not be taken into account
for the purposes of this subclause.

(b) Rain at Starting Time�
Where the employees are in the sheds, because
they have been rained off, or at starting time,
morning tea, or at lunch time, and it is rain-
ing, they shall not be required to go to work
in a dry area or to be transferred to another
site unless:

(i) the rain stops; or
(ii) a covered walkway has been provided;

or
(iii) the sheds are under cover and the em-

ployees can get to the dry area without
going through the rain; or

(iv) adequate protection is provided.
Protection shall, where necessary, be provided
for the employees� tools.
Provided that, for the purpose of the clause, a
�dry area� shall mean a work location that has
not become saturated by rain or where water
would not drip on the employees.

Part 2�Off Site Factory Employees
Consistent with the Occupational Health and Safety Act

the employer and employees working in the factory shall
ensure that employees at the factory do not suffer harm
to their health from heat stress.

To this end the employer will ensure that:
(1) all employees at the factory are provided with

training on measures to be taken to avoid any
harmful effects from conditions which cause
heat strain;

(2) appropriate work place environmental con-
trols, work practices and monitoring are im-
plemented; and

(3) if appropriate, a programme for monitoring
the health of employees at the factory is im-
plemented.

PRESIDENT—
Matters dealt with—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Anther Pty Ltd t/a TSA and Relocatables WA
(Applicant)

and
Australian Municipal, Administrative Clerical and Services

Union of Employees, WA Clerical and Administrative
Branch and Bonnie Judith Radley

(Respondents).
No. 1705 of 1996.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

13 December 1996.
Reasons for Decision.

THE PRESIDENT: This is an application by the applicant
under s.49(11) of the Industrial Relations Act 1979 (as
amended) whereby the applicant seeks the stay of an order
made by the Commission at first instance, constituted by a
single Commissioner, in applications No CR 340 of 1995 and
No 295 of 1996.

A notice of appeal was filed in the Commission as appeal
No 1659 of 1996 on 18 November 1996.

This application was filed on 26 November 1996.
The application by the firstnamed respondent in these pro-

ceedings was filed on 16 November 1995. The secondnamed
respondent, Ms Bonnie Judith Radley, filed an application on
7 March 1996. Ms Radley had been dismissed on 8 Novem-
ber 1995.

I was informed from the bar table that there followed the
filing of the applications about six conciliation conferences
which did not result in any resolution of the applications. The
applications were then heard on 13 June 1996, on 24 July
1996 and 25 July 1996.

The decision, in the form of a declaration and order, then
issued on 30 October 1996.

The order appealed against, summarised, was as follows�
(1) The Commission declared that Bonnie Judith Radley

was dismissed on 8 November 1995 in a harsh and
unfair manner.

(2) The Commission ordered�
(a) that she be paid an amount of $5,525.00 as

compensation for the dismissal; and
(b) that she be paid a total amount of $5,622.75

in consideration of contractual entitlements
claimed.

Those amounts were ordered to be paid within 14 days of
the date of the order, namely 14 November 1996.

There was sufficient interest in the applicant to make this
application because the applicant was a party in the proceed-
ings at first instance and is an appellant against the decision
of the Commission made at first instance. Further, I am satis-
fied that an appeal was duly instituted, the notice of appeal
having been filed and served within the requisite time.

It was submitted that there were serious issues to be tried
because of errors of fact, for the most part. This was denied by
the advocate for the respondents.

It was submitted that the balance of convenience lay with
the applicant because the monies, the subject of the Commis-
sion�s order, would not be able to be recovered readily from
Ms Radley if they were paid to her. Evidence was adduced in
support of these submissions by reference to a search of the
Titles Office revealing that she was not the owner of any real
property. There was no other evidence as to her assets or li-
abilities or her means to repay the monies, were a stay not
granted and the monies ordered to be paid, paid to her.

For the respondents it was submitted that there was no evi-
dence of her inability to repay the monies, and it was for the
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applicant to establish this, and, generally, that the balance of
convenience lay with the applicant.

It was also submitted that the secondnamed respondent, Ms
Radley, had been dismissed on 8 November 1995 and that the
matter was not finally disposed of until October 1996. Thus,
it was submitted she had been out of pocket for a great length
of time, over 12 months, and should not be deprived of the
fruits of her judgment for that reason.

It was also submitted that there was no serious issue to be
tried.

It is for the applicant to establish that there is a serious issue
to be tried, that the balance of convenience lies with the appli-
cant, and that the equity, good conscience and substantial merits
of the case lie with it.

It is also fundamental to an application such as this that the
successful party should not be lightly deprived of the fruits of
his or her judgment. I refer to Gawooleng Dawang Inc v Lupton
and Others 72 WAIG 1310.

In this case, it was not established to my satisfaction by the
applicant that there was a serious issue to be tried. Some sub-
missions were made that there were errors of fact and law, but
I was not satisfied on those submissions that there was a seri-
ous issue to be tried.

Further, the balance of convenience clearly lay with the
secondnamed respondent, Ms Radley, and with the other re-
spondent, of which presumably she is a member, because the
dismissal occurred in November 1995 (over a year ago) and
the monies have not yet been paid to her.

As to the question of repayment, it was not established to
my satisfaction, on the evidence, that she did not have the
means to repay the monies by cash or through other assets.
That was not therefore established as a reason why the bal-
ance of convenience lay with the applicant herein. It was not
therefore established by the applicant that the respondents
should be deprived of the fruits of their �judgment�.

For those reasons, I was satisfied that the equity, good con-
science and the substantial merits of the case did not lie with
the applicant in these proceedings and dismissed the applica-
tion.

Appearances: Ms E S H Lee (of Counsel), by leave, on be-
half of the applicant.

Mr R Dhue on behalf of the respondents.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Anther Pty Ltd t/a TSA and Relocatables WA
(Applicant)

and
Australian Municipal, Administrative Clerical and Services

Union of Employees, WA Clerical and Administrative
Branch and Bonnie Judith Radley

(Respondents).
No. 1705 of 1996.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

10 December 1996.
Order.

THIS matter having come on for hearing before me on the
10th day of December 1996, and having heard Ms E S H Lee
(of Counsel), by leave, on behalf of the applicant and Mr R
Dhue on behalf of the respondents, and having reserved my
decision on the matter, and having determined that my rea-
sons for decision will issue at a future date, it is this day, the
10th day of December 1996, ordered that application No 1705
of 1996 be and is hereby dismissed.

(Sgd.) P.J. SHARKEY,
[L.S] President.

AWARDS/AGREEMENTS—
Application for—

ACI PLASTICS BENTLEY ENTERPRISE
AGREEMENT 1996
No. AG 248 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch
The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers�Western Australian

Branch
The Shop, Distributive and Allied Employees� Association

of Western Australia
and

ACI Plastics Packaging Bentley.
No. AG 248 of 1996.

ACI Plastics Bentley Enterprise Agreement 1996.

COMMISSIONER S A CAWLEY.
13 November 1996.

Order.
HAVING heard Ms S Ellery on behalf of The Australian Liq-
uor, Hospitality and Miscellaneous Workers Union, Miscella-
neous Workers Division, Western Australian Branch, Mr G
Sturman on behalf of The Automotive, Food, Metals, Engi-
neering, Printing and Kindred Industries Union of Workers�
Western Australian Branch and Ms J Dowling on behalf of
the respondent, now therefore I the undersigned, pursuant to
the powers conferred under the Industrial Relations Act, 1979
do hereby order �

THAT the following agreement to be known as the �ACI
Plastics Bentley Enterprise Agreement 1996�, be regis-
tered.

(Sgd.) S.A. CAWLEY,
[L.S] Commissioner.

Schedule.
1.�TITLE

This Agreement shall be known as the �ACI Plastics Bent-
ley Enterprise Agreement 1996� and replaces the �ACI Plas-
tics Bentley Enterprise Agreement 1994.

2.�ARRANGEMENT
 1. Title
 2. Arrangement
 3. State Wage Principles
 4. Incidence and Parties Bound
 5. Date and Period of Operations and Review
 6. Relationship to Parent Award
 7. Single Bargaining Unit
 8. Wage Increases
 9. Productivity Measures

10. Occupational Health & Safety
11. Dispute Settlement Procedure

Parties to the Agreement
Schedule 1�Wage Rates

3.�STATE WAGE PRINCIPLES
(1) It is a condition of this Agreement that there shall be no

further wage increases for its life.
(2) The parties to the Agreement shall be bound by the terms

of the Agreement for its duration.
(3) The parties to the Agreement shall oppose any applica-

tion by other parties to be joined to this Enterprise Agree-
ment.
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(4) The terms of this Agreement will not be used to progress
or obtain similar arrangements or benefits in any other enter-
prise.

(5) No provisions in this Agreement shall operate to cause
any employee a reduction in ordinary time earnings, or to cause
a departure from the standards of the Western Australian In-
dustrial Relations Commission in regard to hours of work,
annual leave with pay or long service leave with pay.

4.�INCIDENCE AND PARTIES BOUND
(1) This Agreement shall apply to and be binding upon ACI

Operations Limited trading as ACI Plastics Packaging Bent-
ley, the organisation of employees set out below and all per-
sons employed by ACI Plastics Packaging Bentley in its
operations located at 37 Ewing Street, Bentley who are mem-
bers or who are eligible to become members of The Austral-
ian Liquor, Hospitality and Miscellaneous Workers Union,
Miscellaneous Workers Division, Western Australian Branch,
The Shop, Distributive and Allied Employees� Association of
Western Australia, and The Automotive, Food, Metals, Engi-
neering, Printing and Kindred Industries Union of Workers�
Western Australian Branch.

(2) This agreement applies to our current work force of 101
employees.

5.�DATE & PERIOD OF OPERATIONS AND REVIEW
(1) This Agreement shall operate from the commencement

of the date of ratification by the Western Australian Industrial
Relations Commission and shall remain in force for a period
of two (2) years and will not continue in force after its expiry
unless renewed.

(2) The parties will review this Agreement one month prior
to its cessation.

(3) The parties will assess achievements in productivity and
efficiency during the term of this Agreement.

(4) Following the process of reviewing this Agreement it
will be renewed or replaced by another Agreement or can-
celled as appropriate.

6.�RELATIONSHIP TO PARENT AWARD
This Agreement shall operate in conjunction with the Plas-

tic Manufacturing Award 1977, the Metal Trades (General)
Award 1966 and The Shop and Warehouse (Wholesale and
Retail Establishments) State Award 1977, provided that where
there is any inconsistency between this Agreement and the
Awards, the provisions of this Agreement shall prevail to the
extent of the inconsistency.

7.�SINGLE BARGAINING UNIT
(1) A single bargaining unit has been formed which includes

representative employees from all sections of the enterprise
and the parties bound by the Agreement.

(2) All relevant information (subject to confidential infor-
mation being withheld) to enable effective monitoring of the
implementation of the Agreement shall be provided to the sin-
gle bargaining unit.

8.�WAGE INCREASES
(1) Wage increases as provided for in subclause (2) of this

clause, shall be paid in recognition of productivity measures
to be implemented in accordance with Clause 9.�Productiv-
ity Measures of this Agreement.

(2) Subject to subclause (1) of this clause, wage increases
will be paid on the wages currently being paid as follows; 6%
from 22 July 1996 and a further increase of 6% from 21 July
1997. These are detailed in Schedule 1 of this Agreement.

(3) These wage increases shall be paid to employees cov-
ered by the Agreement for the duration of the Agreement.

9.�PRODUCTIVITY MEASURES
(1) A consultative committee will be formed to establish

and monitor future productivity targets. Productivity improve-
ments resulting from this arrangement will be recognised in
the negotiation of any succeeding enterprise agreement.

(2) This Agreement formally recognises the current prac-
tice of operation of fork-lifts by workers employed in the
Grades 2, 3, 4 and 5 classifications of the Plastic Manufactur-
ing Award 1977; and the current practice of Grades 2 and 3
workers assisting in die changes.

10.�OCCUPATIONAL HEALTH & SAFETY
(1) The employer and employees will comply with the re-

quirements of the relevant Occupational Health and Safety
Act.

(2) A safe working environment will impact positively on
morale and ultimately on the organisation�s performance. In
recognition of this the employer undertakes to :

(a) Provide and maintain workplaces, plant and systems
of work such that employees are not exposed to haz-
ards.

(b) Inform, instruct, train and supervise employees ac-
cordingly.

(c) Provide and maintain agreed and appropriate per-
sonal protective equipment and material where it is
otherwise not possible to protect employees from
hazard.

(d) Co-operate with the union nomination and election
of, and consult and co-operate with, health and safety
representatives and with other employees regarding
occupational health and safety matters.

(e) In consultation with employees and their representa-
tives, establish an occupational health and safety
policy which enunciates the employer�s duty of care,
that of employees and contractors, and establishes
agreed procedures for consultation, monitoring, re-
porting and recording, rehabilitation, and resolution
of issues with those parties.

(f) In accordance with the requirements of the Act and
company procedures, accept the right of employees
to refuse work which in their opinion will expose
them or any other person to risk of serious injury or
harm to health, and accept the right of health and
safety representatives to evaluate such risk and ad-
vise employees of their right to refuse such unsafe
work.

(g) Allow occupational health and safety representatives
to attend occupational health and safety training with
no loss of pay.

11.�DISPUTE SETTLEMENT PROCEDURE
(1) The parties acknowledge that consistent with the need

to encourage harmonious industrial relations, they have mu-
tual responsibility to formalise a dispute settlement procedure
which in time, and given any necessary refinements, will make
strikes, bans and work limitations unnecessary.

(2) The provisions of this procedure shall apply to the par-
ties to this Agreement:

(a) With the intention of this procedure to reduce dis-
putes which are liable to cause stoppage of work and
loss of earnings, it is agreed that every endeavour
will be made to amicably settle any dispute which
may arise.

(b) The unions and their members will maintain the sta-
tus quo and not take any industrial action during the
course of Dispute Settlement Procedures.

(c) The company commits itself to maintain the status
quo and not to take any action during the course of
the Dispute Settlement Procedure.

(3) Where any question, dispute, or difficulty or grievances
arises under this Agreement, the following procedure shall
apply:

(a) The employee and/or employee delegate is entitled
to and shall raise the matter with the appropriate man-
ager.

(b) If the matter remains unresolved the employee and/
or employee delegate shall be given permission to
discuss the matter with the company departmental
head.

(c) If the matter is not resolved the employee delegate
shall be provided with facilities to make contact with
an official of the union.

(d) If the matter is still unresolved a meeting should take
place within twenty-four (24) hours between the
union official, employee and/or employee delegate
and local management.
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(e) If the matter remains unresolved then a further meet-
ing shall take place within a period of twenty-four
(24) hours from the expiration of the time stated in
the previous paragraph between a union official,
employees and/or employee delegate and senior
management and other company representatives in
an endeavour to resolve the problem.

(f) If any of the meetings referred to above, do not take
place within the time specified for good cause, then
both parties are relieved of the obligation to comply
with the procedure.

(g) In the event of an employee being subject to disci-
plinary action for serious and/or wilful misconduct,
the employer will ensure the employee is notified of
the full details of the reason for that action. Should
the employee elect to take up this matter, his or her
union may give notification within twenty four (24)
hours to the employer if it contends that there are
reasons why the action was unjustified.

(4) This procedure shall not�
(a) Preclude either party notifying the relevant indus-

trial tribunal.
(b) Preclude the rights of employees to cease work in

regard to matters involving health and safety as laid
out in Clause 10.�Occupational Safety & Health
of this Agreement.

(c) Apply with regard to incidents where it is necessary
for the company to �stand down� employees due to
factors beyond its control�including but not lim-
ited to such factors as disruption resulting from in-
terruption involving third parties, such as with other
unions, energy supplies, industrial action etc.

PARTIES TO THE AGREEMENT
SIGNED on behalf of ) (signed)
ACI PLASTICS PACKAGING BENTLEY )                                        

)  J McNAMARA
SIGNED on behalf of )
THE AUSTRALIAN LIQUOR, )
HOSPITALITY AND MISCELLANEOUS )
WORKERS UNION, MISCELLANEOUS )
WORKERS DIVISION, WESTERN ) (signed)
AUSTRALIAN BRANCH )                                        

)  HELEN CREED
(Secretary)

SIGNED on behalf of )
THE AUTOMOTIVE, FOOD, METALS, )
ENGINEERING, PRINTING AND KINDRED ) (signed)
INDUSTRIES UNION OF WORKERS - )                                        
WESTERN AUSTRALIAN BRANCH ) JOHN SHARP-COLLETT

(Secretary)
SIGNED on behalf of )
THE SHOP, DISTRIBUTIVE AND ) (signed)
ALLIED EMPLOYEES� ASSOCIATION )                                        
OF WESTERN AUSTRALIA )  JOE BULLOCK

(Secretary)

SCHEDULE 1�WAGE RATES
Plastic Manufacturing Award 1977

GRADE ACI 6% TOTAL 6% TOTAL
RATE PRIOR 22/7/96 21/7/97

TO 22/7/96
1 358.10 21.50 379.60 22.80 402.40
2 367.20 22.00 389.20 23.40 412.60
3 376.60 22.60 399.20 24.00 423.20
4 401.30 24.10 425.40 25.50 450.90
5 424.20 25.50 449.70 27.00 476.70
6 459.20 27.60 486.80 29.20 516.00

The Shop and Warehouse (Wholesale and Retail
Establishments) State Award 1977

Grade 2 425.30 25.50 450.80 27.00 477.80

Metal Trades (General) Award 1966
C10 459.20 27.60 486.80 29.20 516.00
C 9 482.20 28.90 511.10 30.70 541.80
C 8 505.10 30.30 535.40 32.10 567.50

ALBANY WOOL STORES PTY LTD
ENTERPRISE AGREEMENT

No. AG 263 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Shop, Distributive And Allied Employees� Association
Of Western Australia

and
Albany Wool Stores Pty Ltd.

No. AG 263 of 1996.

Albany Wool Stores Pty Ltd Enterprise Agreement
No. AG 263 of 1996.

COMMISSIONER S A CAWLEY.
12 December 1996.

Order.
HAVING heard Mr W Johnston on behalf of the Applicant
and Mr S Knott and with him Mr J Ward on behalf of Re-
spondent, now therefore, I the undersigned pursuant to the
powers conferred under the Industrial Relations Act, 1979 do
hereby order �

THAT the agreement to be known as �Albany Wool
Stores Pty Ltd Enterprise Agreement No. AG 263 of
1996� expressed in the terms of the following schedule
shall be and is registered with effect on and after the 18th
day of November 1996 and shall replace the Albany Wool
Stores Pty Ltd Enterprise Agreement No. AG 15 of 1995
with effect on and from the same date.

(Sgd.) S.A. CAWLEY,
[L.S] Commissioner.

1.�TITLE
This Enterprise Agreement shall be known as the �Albany

Wool Stores Pty Ltd Enterprise Agreement No. AG 263 of
1996� and shall replace the Albany Wool Stores Pty Ltd En-
terprise Agreement No. AG 15 of 1995.

2.�ARRANGEMENT
 1. Title
 2. Arrangement
 3. Application of Agreement and Parties Bound
 4. Duration
 5. Relationship to Parent Award
 6. Single Bargaining Unit
 7. Agreement Not to be Used as a Precedent
 8. Agreed Matters
 9. Dispute Settlement Procedure

10. Implementation of 38 Hour Week
11 Classification Structure

12. Allowances
13. Wage Rates
14. Payment of Wages
15. Measures to Achieve Gains in Productivity, Effi-

ciency and Flexibility
16. Productivity Matrix
17. Number of Employees at Registration
18. Signatories

3.�APPLICATION OF AGREEMENT AND PARTIES
BOUND

This Agreement shall bind all employees of Albany Wool
Stores Pty Ltd, Woolstore Place, Albany, Western Australia
(�the Company�) who are bound by the terms of the Wool,
Hide and Skin Store Employees� Award No. 8 of 1966 or any
successor thereto, engaged in or in connection with the process-
ing, handling and preparing for sale of wool (including class-
ing, sorting, dumping, piece picking, receiving, despatching
and general handling of wool) and wool dumping.

The parties to this Agreement are Albany Wool Stores Pty
Ltd (�the Company�) and The Shop, Distributive and Allied
Employees� Association of Western Australia (�the Union�).
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4.�DURATION
This Agreement shall take effect from the date of registra-

tion by the Western Australian Industrial Relations Commis-
sion and shall remain in force for a period of 18 months, during
which time this Agreement shall not be varied, including any
variation from matters arising in any State or Federal Wage
Cases.

5.�RELATIONSHIP TO PARENT AWARD
The terms and conditions of this Agreement shall be read

and interpreted in conjunction with the Wool, Hide and Skin
Store Employees� Award No. 8 of 1966 (the �parent award�)
including all variations prior to the date of registration of this
Agreement. Where a provision of this Agreement is incon-
sistent with a provision of the parent award the former shall,
to the extent of any inconsistency, override the latter.

6.�SINGLE BARGAINING UNIT
A single bargaining unit has been established as follows:

� The Wool Store Manager
� The Shop Steward
� An elected representative from the wool store.

Provided that a representative of the relevant employee or
employer Organisation may attend and participate in any meet-
ing of the single bargaining unit.

7.�AGREEMENT NOT TO BE USED AS A
PRECEDENT

This Agreement shall not be used in any manner whatso-
ever to obtain similar arrangements or benefits in any other
plant or enterprise.

8.�AGREED MATTERS
It is a term of the Agreement that the Union undertakes that

for the duration of this Agreement it will not pursue any extra
claims.

9.�DISPUTE SETTLEMENT PROCEDURE
The object of the procedure for the avoidance of industrial

disputes shall be to promote the resolution of disputes by
measures based on consultation, co-operation and discussion
and to avoid interruption to the performance of work and the
consequential loss of production and wages.

The parties to this Agreement shall observe the following
settlement of industrial disputes, questions or difficulties pro-
cedure.

(1) The procedure encourages:
(a) The opportunity for the Supervisor in the first in-

stance to discuss with an employee any request or
complaint.

(b) An orderly and just method of reviewing an issue on
its merits.

(c) A means of resolving an issue without disruption to
work and without prejudice to final settlement.

(2) It is agreed by all parties that the following guidelines
will be observed:

(a) In the event that an employee(s) has a grievance then
it is agreed that the employee(s) should attempt to
resolve the grievance with their Supervisor.

(b) If the issue has not been resolved, the matter will be
referred to the Wool Store Manager. The employee(s)
may request that their Shop Steward be present at
these meeting(s).

(c) If the dispute has not then been resolved, the Shop
Steward may request assistance from the Union. The
matter shall then be discussed between a manage-
ment or human resource representative of the Com-
pany and an appropriate officer of the Union.

(3) In the event that the issue is still unresolved either party
may seek the assistance of the Western Australian Industrial
Relations Commission, whose decision shall, subject to any
appeal, be final.

(4) The procedure outlined in subclause (2) of this clause
shall be facilitated by the earliest possible advice by one party
to the other of any dispute, question or difficulty which may
give rise to a grievance or dispute. The parties shall cooperate

to ensure that these procedures are carried out expeditiously
and shall endeavour to keep to the following time limits:

Procedure described by Time
Clause 9.�Dispute Settlement Within 24 hours (weekends
Procedure�Subclause (2)(a) and holiday excepted)
Clause 9.�Dispute Settlement No later than three working
Procedure�Subclause (2)(b) days after (a)
Clause 9.�Dispute Settlement No later than seven working
Procedure�Subclause (2)(c) days after (b)

It is agreed that no industrial action of a kind which affects
the operation of Albany Wool Stores Pty Ltd will be taken
whilst the settlement of disputes procedure is being observed.

10.�IMPLEMENTATION OF 38 HOUR WEEK
(1) Except as provided in subclause (4) of this clause, the

method of implementation of the 38 hour week may be any
one of the following:

(a) by employees working no more than 7.6 ordinary
hours each day;

(b) by employees working no more than 6 ordinary hours
on one day each week,

(c) by fixing one day of ordinary working hours on which
all employees will be off duty during a particular
work cycle; or

(d) by fostering employees off duty on various days of
the week during a particular work cycle so that each
employee has one day of ordinary working hours off
duty during the cycle.

(e) Any day off duty shall be arranged so that it does
not coincide with a holiday prescribed in subclause
(1) of Clause 16.�Holidays and Annual Leave of
the parent award.

(2) Notice of Days Off Duty
Where, by virtue of the arrangement of their ordinary work-

ing hours, an employee, in accordance with paragraphs (c)
and (d) of subclause (1) of this clause, is entitled to a day off
duty during their work cycle, such employee shall be advised
by the Company at least four weeks in advance of the day to
be taken off duty.

(3) (a) The Company, with the agreement of the majority of
employees concerned, may substitute the day an employee is
to take off in accordance with paragraphs (c) and (d) of
subclause (1) of this clause, for another day in the case of a
breakdown in machinery or a failure or shortage of electric
power or to meet the requirements of the business in the event
of rush orders or some other emergency situation.

(b) The Company and employee may, by agreement, substi-
tute the day the employee is to take off for another day.

(4) Banking of Rostered Days Off
Notwithstanding any other provisions of this clause, where

by virtue of the arrangement of ordinary hours an employee is
entitled to a day off during a work cycle, up to five (5) rostered
days off in any year may be banked. In particular the three
rostered days off in September, October and November will
be banked.

11.�CLASSIFICATION STRUCTURE
(1) Wool Industry Storeworker Level 1
Relativity: 90%
Pre-requisites:

� Basic interpersonal and communication skills.
� Basic literacy and numeracy skills.

Skills/Duties:
� Become familiar with company policies and proce-

dures.
� Responsible for quality of their own work subject to

detailed direction.
� Obtain knowledge and apply appropriate manual

handling skills.
� Ability to work in a team environment and/or under

routine supervision.
� Ability to exercise discretion within the limits of

skills and/or training.
� Ability to undertake duties in a safe and responsible

manner.
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The following tasks are indicative of the tasks which an
employee at this level may be required to perform:

� Core sampling (non-mechanical).
� Feeding wool into blending machines.
� Head marking or branding of head bale at receival

of weighing.
� Inserting lot plates or dividers.
� Lobbing.
� Opening or closing bales (including fadging and

boodling).
� Pushing into or taking from elevators or drops.
� Sewing.
� Wheeling baskets.
� Hand trucking.
� Use of non-licensed material handling equipment.
� Operate Wool Blending Machine.
� Responsible for housekeeping in own work environ-

ment.
Promotional Criteria
An employee remains at this level until they are capable of

completing the tasks required of this level so as to enable them
to be considered for promotion to the next level when a posi-
tion becomes available.

Wool Industry Storeworker Level 2
Relativity: 92.4%
Pre-requisites:

� Wool Industry Storeworker Level 1 level or equiva-
lent.

Skills/Duties:
In addition to the skill/duties required of a Wool Industry

Storeworker Level 1 the following skills/duties are required:
� Able to work in a team environment under limited

supervision.
� Responsible for quality of their own work.
� Appropriate Licence to operate required materials

handling equipment, (other than crane or fork lift
rated in excess of 20,000 kg), (as required).

The following tasks are indicative of the tasks which an
employee at this level may be required to perform:

� Breaking out of specified bales for shipping, show-
ing, pooling or blending.

� Breaking out for rail trucks (including the use of me-
chanical aids).

� Breaking down stacks of wool.
� Port marking and branding of wool for shipment.
� Operating and in charge of semi automatic dump

press.
� Operation of all appropriate materials handling

equipment (other than crane or fork lift rated in ex-
cess of 20,000 kg), not requiring ancillary or inci-
dental clerical functions.

� Sheetman or fossicker.
� Wool pressing.
� Weight adjusting.

Promotional Criteria
An employee remains at this level until they are capable of

completing the tasks of this level so as to enable them to be
considered for promotion to the next level when a position
becomes available.

Wool Industry Storeworker Level 3
Relativity: 94.5%
Pre-requisites:

� Wool Industry Storeworker Level 2 or equivalent.
Skills/Duties:
In addition to the skills/duties required of a Wool Industry

Storeworker Level 2 the following skills/duties are required:
� Understands and is responsible for quality control

standards.

� Advanced level of interpersonal and communications
skills.

� Keyboard Skills.
� Able to perform work required under minimal su-

pervision.
� Ability to operate computerised inventory equipment

(as required).
Indicative of the tasks which an employee at this level may

perform are the following:
� Sworn Weigher or employee (including fork-lift

driver) recording or carrying out clerical functions
in receiving, weighing and delivering or shipping of
bales including notifying locations of bales by radio
or other electronic means.

� Employee in charge of an out-store.
� Operation of semi automatic core line.
� Employee responsible for the actual packing of con-

tainers with dumped bales.
Promotional Criteria
An employee remains at this level until they are capable of

completing the tasks required of this level so as to enable them
to be considered for promotion to the next level when a posi-
tion becomes available.

Wool Industry Storeworker Level 4
Relativity: 97%
Pre-requisites:

� Wool Industry Storeworker Level 3 or equivalent.
Skills/Duties:
In addition to the skills/duties required of a Wool Industry

Storeworker Level 3 the following skills/duties are required:
� Appropriate licence to operate required materials

handling equipment and/or container handling equip-
ment and/or crane, with capacity rated greater than
20,000 kg (as required).

� Knowledge of operation of fully automated core line
operation.

� Ability to operate computerised wool handling equip-
ment (as required).

Indicative of the tasks which an employee at this level may
perform are the following:

� Operator in charge of a fully automated core line
operation.

� Operator in charge of fully automatic Dump Press
(i.e. TriPak).

� Operator of container handling equipment rated
greater than 20,000 kg.

� Employee charged by the Company with the respon-
sibility of supervisory and directing not more than
10 employees (not being a number of employees
working as a team).

Promotional Criteria
An employee remains at this level until they are capable of

completing the tasks required of this level so as to enable them
to be considered for promotion to the next level when a posi-
tion becomes available.

Wool Industry Storeworker Level 5�Wool Classer
Relativity: 100%
Pre-requisites:

� Wool Industry Storeworker Level 4 or equivalent.
� Appropriate Certification.

Skills/Duties:
In addition to the skills/duties required of a Wool Industry

Storeworker Level 4 the following skills/duties are required:
� Ability to sort all types of wool to desired graded

lines.
� Ability to allocate bin types and calculate bin weights

and percentages.
� Responsible for sorting wool to Industry Quality

Control Standards.
� Understanding of operation of a Wool Re-handling

Department.
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Indicative of the tasks which an employee at this level may
perform are the following:

� Classing or sorting wool with or without mechani-
cal aids.

� Undertake appropriate recording functions.
Promotional Criteria
An employee remains at this level until they are capable of

completing the tasks required of this level so as to enable them
to be considered for promotion to the next level when a posi-
tion becomes available.

Wool Industry Storeworker Level 6�Overlooker
Relativity: 105%
Pre-requisites:

� Wool Classer or equivalent.
Skills/Duties:
In addition to the skills/duties required of a Wool Classer

the following skills/duties are required:
� Proven ability to train and supervise.
� Must be competent to train wool classers.
� Proficient in the accurate allocation of types and com-

ponent percentages and weights of all wool bales.
� Must ensure quality control standards are met by all

wool rehandling personnel.
� Must ensure the efficient operation of a Wool Re-

handling Department.
Indicative of the tasks which an employee at this level may

perform are the following:
� Control and co-ordinate all relevant functions of a

Wool Re-handling Operation.
(2) If an employee is appointed by the company to act as

first aid attendant in any store, for so acting the employee
shall be paid in addition to their ordinary rate of pay the sum
of 76 cents per day.

12.�ALLOWANCES
All allowances expressed in dollar terms as set out in the

parent award shall be increased by 5% from the date of ratifi-
cation of this Agreement.

Meal Money $6.82
First Aid Allowance 79 cents per day
Dead Wool Allowance 35 cents per day

13.�WAGE RATES
The total wage rate per week for adult employees perform-

ing the work described by any of the classifications detailed
in Clause 11.�Classification Structure of this Agreement shall
be as detailed in the table below with effect from the first full
pay period on or after the registration of this agreement until
the first anniversary.

Classification Total Rate
Level 1 $411.49
Level 2 $421.79
Level 3 $430.85
Level 4 $442.08
Level 5 $455.47
Level 6 $477.82

The total wage rate per week for adult employees perform-
ing the work described by any of the classifications detailed
in Clause 11.�Classification Structure of this Agreement shall
be as detailed in the table below with effect from the first full
pay period on the first anniversary of the registration of this
agreement.

Classification Total Rate
Level 1 $419.71
Level 2 $430.22
Level 3 $439.47
Level 4 $450.92
Level 5 $464.58
Level 6 $487.37

14.�PAYMENT OF WAGES
Wages for all employees shall be paid by Electronic Funds

Transfer no less frequently than fortnightly.

15.�MEASURES TO ACHIEVE GAINS IN
PRODUCTIVITY, EFFICIENCY AND FLEXIBILITY
(1) The aim of this Agreement is to adopt a productive cul-

ture dedicated to achieving real and measurable improvement
through teamwork, participation, trust and mutual respect.

(2) Core Operation Manning Level
It is agreed that the grab machine operator will operate the

core machine as well as the grab machine, thereby reducing
the manning level on the core operation from three to two.

(3) Road Receivals
There will be a continuous process of unloading trucks dur-

ing tea and meal breaks. This will be facilitated by the intro-
duction of staggered breaks.

16.�PRODUCTIVITY MATRIX
The parties have agreed that a productivity based bonus sys-

tem recognises the positive contribution that a motivated work
team can make towards the profitability, competitiveness, job
security and safety of Albany Wool Stores Pty Ltd. The par-
ties commit themselves to the development and implementa-
tion of a matrix based group productivity bonus system within
six months from the date of ratification of this Agreement.
Once implemented the productivity bonus system will be sub-
ject to trialing and review to ensure that it delivers outcomes
acceptable to both parties.

The system is expected to measure the following key per-
formance indicators:

(1) Bales received, lotted and marshalled per man hour.
(2) Bales cored and stored per man hour.
(3) Bales shipped per man hour.
(4) Bales re-handled per man hour.
(5) Sundry.

Agreed base levels will be determined by consultation
through the Single Bargaining Unit.

The parties recognise that it is possible for factors beyond
the employees� control to influence key performance indica-
tors, for example, a significant change(s) in the market or capi-
tal investment in new equipment.

Should such an event(s) take place, the parties undertake to
review the indicators and productivity bonus levels to ensure
an appropriate level of incentive is maintained.

Results are to be posted monthly with the average result for
each review period determining the bonus to be paid in the
next full pay period following the end of the review period.

The Performance Matrix used to determine bonus payments
shall operate as follows:

A performance index ranging from 0 to + 15 shall equate to
agreed levels of performance for each of the criteria specified.
The initial level of productivity is identified at performance
index 0.

� An agreed weighting will be determined for each of
the criteria specified. At the end of the review pe-
riod the level of performance in each area is to be
identified on the Performance Matrix (Measured
Performance Index). For each of the specified crite-
ria the Measured Performance Index shall be multi-
plied by the agreed weighting to determine a score.
The total score shall be calculated by adding the in-
dividual scores. The incentive bonus pool shall be
calculated by multiplying the agreed value per in-
dex point by the total score. The incentive bonus
pool shall be distributed between all weekly employ-
ees equally. Casual employees shall be paid on a pro-
rata basis for the period measured, the casual loading
shall not apply to the bonus.

� The agreed value for monthly productivity improve-
ment will be agreed prior to implementation.

The Performance Matrix shall remain confidential to the
parties.

17.�NUMBER OF EMPLOYEES AT POINT OF
REGISTRATION

Five employees will be subject to the terms of this Agree-
ment at the point of registration.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2777 W.A.I.G.

18.�SIGNATORIES
              (signed)               For and on behalf of
(SIGNATURE) Albany Woolstores Pty Ltd

          JOHN WARD          
(NAME OF SIGNATORY)

 W.A. WOOL OPERATIONS MANAGER�ELDER�S
(POSITION OF SIGNATORY)

    23rd SEPTEMBER 1996   
(DATE)
               (signed)              For and on behalf of The
(SIGNATURE) Shop, Distributive and Allied

Employees�Association of
Western Australia

    JOSEPH BULLOCK      
(NAME OF SIGNATORY)

  GENERAL SECRETARY  
(POSITION OF SIGNATORY)

    23rd SEPTEMBER 1996   
(DATE)

ARLOW INSULATION INDUSTRIES INDUSTRIAL
AGREEMENT.

No. AG 48 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Western Australian Builders� Labourers�, Painters and

Plasterers Union of Workers
and

Balliclave Pty Ltd trading as
Arlow Insulation Industries.

No. AG 48 of 1996.
Arlow Insulation Industries Industrial Agreement.

CHIEF COMMISSIONER W S COLEMAN.
11 December 1996.

Order.
HAVING heard Mr G. Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent, now
therefore the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, and by consent,
hereby orders�

THAT the Enterprise Bargaining Agreement in the terms
of the following schedule be registered with effect on
and from the 8th day of March 1996.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

���

Schedule.

1. TITLE
This Agreement will be known as the Arlow Insulation

Industries Industrial Agreement.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase

11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave
16. Pyramid Sub-Contracting
17. All-In Rates
18. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
Appendix A�Wage Rates
Appendix B�Drug and Alcohol, Safety and Reha-
bilitation Program

3.�AREA AND PARTIES BOUND
This is an Agreement between The Western Australian

Builders� Labourers, Painters & Plasterers Union of Workers
(hereinafter referred to as the �Union�) and Balliclave Pty Ltd
trading as Arlow Insulation Industries (hereinafter referred to
as the �Company�) in the State of Western Australia.

4.�APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No 14 of 1978 (the �Award�). There are
approximately 2 employees covered by this Agreement.

5.�DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1997.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.�DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46.�Settlement of Disputes of the Award.

7�SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the Western
Australian Industrial Relations Act 1979, as amended (the
�Act�).

8.�RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this
Agreement and the Award the higher rate shall apply.

9.�ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agreement,
this Agreement may be terminated in accordance with the
requirements of the Act.

10.�WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A�Wage Rates.

11.�INDUSTRY STANDARDS
It is a term of this Agreement that the Company will continue

to meet its current level of payment of $40.00 into the Western
Australian Construction Industry Redundancy Fund and will
immediately increase its level of payment into the Construction
and Building Unions Superannuation Scheme to $50.00 per
week per employee.

12�CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair of safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
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(c) 1 bluey jacket for each employee employed during
the period 1 April to 31 October. (One issued per
year).

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

13.�TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $11.00 per week per employee
shall be paid by the employer to the Union Education and
Training Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calendar year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer�s operations. The onus
shall rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee�s attendance at a course other
than:

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this Agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learning),
and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen�s Rights
Certificates.

14.�SENIORITY
1. The parties agree the continuity of employment is desirable

wherever possible, and that where it is not possible, employees
will be retrenched in order of seniority.

2. When applying the �first on last off� principle it is agreed
subject to the caveat of �all things being equal�, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where employee�s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6.�Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

15.�SICK LEAVE
For sick leave accrued after the date of ratification of this

Agreement the following will apply.
(a) The Company�s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is re-en-
gaged within a period of six months, the unpaid
balance of sick leave shall continue from the date of
re-engagement.

16.�ALL-IN PAYMENTS
1 All-In methods of payments shall be prohibited.
2 �All-In Payments� means any system of payment that is

hourly, weekly, or daily which is either in lieu of payment for
overtime, or in lieu of one or more of the various award

conditions such as annual leave, public holiday payments,
inclement weather, etc.

Provided that All-In payments do not include casual
engagement on terms prescribed by the appropriate Award or
Agreement.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference
(if any) between the employee�s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during his/her period of employment.

In addition to making the appropriated taxation deductions
from the employee�s wages, the employer shall also be required
to make the appropriate contributions to the C+BUSS and
Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a site
that is let to circumvent the payments prescribed under the
award or this clause, the matter may, if not resolved by the
head contractor, be negotiated between the parties or referred
to the Western Australian Industrial Relations Commission.

5. Any industrial action that may arise, shall be confined to
the employer in breach of this clause.

17.�PYRAMID SUB-CONTRACTING
1 �Pyramid Sub-Contracting� is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-
contractor.

2 Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-
contractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the
sub-contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term �Pyramid Sub-Contracting� the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further
between the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

18.�DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B�Drug
and Alcohol, Safety and Rehabilitation Program.

____(signed)_____ _____(signed)_____
on behalf of the Union on behalf of the Company

____S Arlow______
(Print Name)

Dated this 22nd day of February 1996.

APPENDIX A�WAGE RATES
1 August 1 February 1 August 1 February

1995 1996 1996 1997
Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $
Labourer Group 1 13.75 14.21 14.66 15.11
Labourer Group 2 13.27 13.71 14.15 14.59
Labourer Group 3 12.92 13.35 13.77 14.20
Plasterer, Fixer 14.29 14.76 15.23 15.70
Painter, Glazier 13.97 14.43 14.89 15.35
Signwriter 14.26 14.73 15.20 15.68

APPENDIX B�DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAMME

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.
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2. FOCUS
� Site safety and the involvement of the site safety

committee
� Peer intervention and support
� Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

(b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

(c) There will be no payment of lost time to a person
unable to work in a safe manner.

(d) If this happens 3 times the employee shall be given
a written warning and made aware of the availabil-
ity of treatment/counselling. If the employee refuses
help he/she may be transferred/dismissed the next
time he/she is dangerously affected.

(e) For the purposes of disciplinary action a warning
shall be effective for a period of 12 months from the
date of issue.

(f) An employee having problems with alcohol and/or
other drugs:

� Will not be sacked if he/she is willing to get
help.

� Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

� Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will:
(a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
(b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative commit-
tee member(s) at the two hour BTG Drug and Safety
in the Workplace training course.

B KERNAGHAN & CO DOMESTIC AND MINOR
INDUSTRIAL AGREEMENT.

No. AG 54 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Western Australian Builders� Labourers�, Painters and

Plasterers Union of Workers
and

Desmond Smith trading as B Kernaghan & Co.
No. AG 54 of 1996.

B Kernaghan & Co Domestic and Minor Industrial
Agreement.

CHIEF COMMISSIONER W S COLEMAN.
11 December 1996.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent, now

therefore the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, and by consent,
hereby orders�

THAT the Enterprise Bargaining Agreement in the terms
of the following schedule be registered with effect on
and from the 8th day of March 1996.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

���

Schedule.

1. TITLE
This Agreement will be known as the B Kernaghan & Co

Domestic and Minor Industrial Agreement.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave
16. Pyramid Sub-Contracting
17. All-In Rates
18. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
Appendix A�Wage Rates
Appendix B�Drug and Alcohol, Safety and Reha-
bilitation Program

3.�AREA AND PARTIES BOUND
This is an Agreement between The Western Australian

Builders� Labourers, Painters & Plasterers Union of Workers
(hereinafter referred to as the �Union�) and Terence Desmond
Smith trading as B Kernaghan & Co Domestic and Minor
(hereinafter referred to as the �Company�) in the State of
Western Australia.

4.�APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No 14 of 1978 (the �Award�). The scope of work
covered by this Agreement applies to Domestic and Minor re-
paint and maintenance work with a contract value less then
$50,000. There are approximately 13 employees covered by
this Agreement.

5.�DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1997.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.�DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46.�Settlement of Disputes of the Award.

7�SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the Western
Australian Industrial Relations Act 1979, as amended (the
�Act�).
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8.�RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this
Agreement and the Award the higher rate shall apply.

9.�ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agreement,
this Agreement may be terminated in accordance with the
requirements of the Act.

10.�WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix.

11.�INDUSTRY STANDARDS
It is a term of this Agreement that the Company will continue

to meet its current level of payment of $40.00 per week into
the Western Australian Construction Industry Redundancy
Fund and $40.00 per week into the Construction and Building
Unions Superannuation Scheme.

12�CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair of safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year).

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

13.�TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

A training allowance of $11.00 per week per employee shall
be paid by the employer to the Union Education and Training
Fund. This payment will only be made after further consultation
between the parties on a commencement date for payment.

14.�SENIORITY
1. The parties agree the continuity of employment is desirable

wherever possible, and that where it is not possible, employees
will be retrenched in order of seniority.

2. When applying the �first on last off� principle it is agreed
subject to the caveat of �all things being equal�, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where employee�s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6.�Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

15.�SICK LEAVE
For sick leave accrued after the date of ratification of this

Agreement the following will apply.
(a) The Company�s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is re-en-
gaged within a period of six months, the unpaid
balance of sick leave shall continue from the date of
re-engagement.

16.�ALL-IN PAYMENTS
1 All-In methods of payments shall be prohibited.

2 �All-In Payments� means any system of payment that is
hourly, weekly, or daily which is either in lieu of payment for
overtime, or in lieu of one or more of the various award
conditions such as annual leave, public holiday payments,
inclement weather, etc.

Provided that All-In payments do not include casual
engagement on terms prescribed by the appropriate Award or
Agreement.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference
(if any) between the employee�s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during his/her period of employment.

In addition to making the appropriated taxation deductions
from the employee�s wages, the employer shall also be required
to make the appropriate contributions to the C+BUSS and
Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a site
that is let to circumvent the payments prescribed under the
award or this clause, the matter may, if not resolved by the
head contractor, be negotiated between the parties or referred
to the Western Australian Industrial Relations Commission.

5. Any industrial action that may arise, shall be confined to
the employer in breach of this clause.

17.�PYRAMID SUB-CONTRACTING
1 �Pyramid Sub-Contracting� is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-
contractor.

2 Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-
contractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the
sub-contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term �Pyramid Sub-Contracting� the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further
between the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

18.�DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B�Drug
and Alcohol, Safety and Rehabilitation Program.

____(signed)_______ _____(signed)________
on behalf of the Union on behalf of the Company
Dated this 7th day of February 1996.

APPENDIX A�WAGE RATES
4% 4% 4% 3%

1 December 1 March 1 August 1 February
1995 1996 1996 1997

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $
Labourer Group 1 12.81 13.31 13.80 14.17
Labourer Group 2 12.38 12.85 13.33 13.69
Labourer Group 3 12.04 12.51 12.97 13.32
Plasterer, Fixer 13.32 13.83 14.35 14.73
Painter, Glazier 13.02 13.52 14.02 14.40
Signwriter 13.29 13.80 14.31 14.70

APPENDIX B�DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAMME

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.
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2. FOCUS
� Site safety and the involvement of the site safety

committee
� Peer intervention and support
� Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

(b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

(c) There will be no payment of lost time to a person
unable to work in a safe manner.

(d) If this happens 3 times the employee shall be given
a written warning and made aware of the availabil-
ity of treatment/counselling. If the employee refuses
help he/she may be transferred/dismissed the next
time he/she is dangerously affected.

(e) For the purposes of disciplinary action a warning
shall be effective for a period of 12 months from the
date of issue.

(f) An employee having problems with alcohol and/or
other drugs:

� Will not be sacked if he/she is willing to get
help.

� Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

� Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will:
(a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
(b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative commit-
tee member(s) at the two hour BTG Drug and Safety
in the Workplace training course.

BETHESDA HOSPITAL (HSOA) ADMINISTRATIVE
STAFF AGREEMENT 1996

No. AG 321 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Bethesda Hospital Inc
and

Hospital Salaried Officers Association  of Western Australia
(Union of Workers).
No. AG 321 of 1996.

COMMISSIONER J. F. GREGOR.
17 December 1996.

Order.
REGISTRATION OF AN INDUSTRIAL AGREEMENT

No. AG 321 of 1996.
HAVING heard Ms M. Marchese on behalf of the first named
party and Mr C. Panizza on behalf of the second named party,

and by consent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979 hereby
orders�

THAT the document titled the Bethesda Hospital
(HSOA) Administrative Staff Agreement 1996, filed in
the Commission on 26 November 1996 and as subse-
quently amended by the parties, signed by me for identi-
fication, be and is hereby registered as an Industrial
Agreement, and shall have effect from the first pay pe-
riod commencing on or after 13 December 1996.

(Sgd.) J.F. GREGOR,
[L.S] Commissioner.

BETHESDA HOSPITAL (HSOA) ADMINISTRATIVE
STAFF AGREEMENT 1996

INDEX
1.0 Parties
2.0 Scope
3.0 Term
4.0 Replacement
5.0 Relationship to Award
6.0 Basis of Agreement
7.0 Definitions
8.0 Hours
9.0 Overtime

10.0 Annual Leave
11.0 Public Holidays
12.0 Family Leave
13.0 Sick Leave
14.0 Parental and Adoption Leave
15.0 Long Service Leave
16.0 Bereavement Leave
17.0 Laundry and Uniforms
18.0 Superannuation
19.0 Occupational Health and Safety
20.0 Monitoring Committee
21.0 Introduction of Change
22.0 Dispute Settlement Procedure
23.0 Salaries
24.0 Signatories to the Agreement

Schedule A: Minimum Salaries
Schedule B: Parental Leave

1.0  PARTIES
1.1 The parties to this Agreement shall be Bethesda Hospi-

tal Inc.�(the Hospital) and the Hospital Salaried Officers
Association of Western Australia (Union of Workers)�(the
Union).

1.2 In accordance with section 41A(1a) of the Industrial
Relations Act 1979 (WA), this Agreement covers an estimated
20 employees.

2.0  SCOPE
2.1 This Agreement shall apply to all staff members eligible

for membership of the Hospital Salaried Officers Association
of Western Australia (Union of Workers) employed by the
Hospital, whose conditions of employment are covered by the
Hospital Salaried Officers� (Private Hospitals) Award 1980.

3.0  TERM
3.1 The term of this Agreement shall be for a period of twenty

four (24) months from the beginning of the first pay period
commencing on or after the date of registration.

4.0  REPLACEMENT
4.1 Notwithstanding the provisions of Clause 3�Term, this

Agreement shall continue to operate until it is replaced by a
new Agreement.

4.2 The negotiations for a new Agreement will be com-
menced three months before the expiry of this Agreement.

4.3 If a new Agreement has not been negotiated within three
months after the expiry of the term of this Agreement, and
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unless all parties agree to extend the negotiating period, the
parties agree to:

(i) have any outstanding issues arbitrated by an agreed
third party.  The outcome of this arbitration will be
embodied in a new agreement, or

(ii) revert to the conditions of Hospital Salaried Offic-
ers� (Private Hospitals) Award 1980 and the Health
Care Industry (Private) Superannuation Award 1987.

4.4 Provided that:
(a) the parties may at any time agree to vary or cancel

the Agreement in accordance with the provisions of
the Industrial Relations Act 1979;

(b) the parties shall review the Agreement should the
total wage prescribed by this Agreement for any clas-
sification fall below the relevant wage rate stipulated
in the award safety net;
In determining the relativity of the rates of pay pay-
able under the terms of this Agreement with those
stipulated in the Award, benefits available to staff
through this Agreement will also be taken into ac-
count.
Any such review shall be conducted in accordance
with State Wage Fixing Principles in operation at
that time.

4.5 Subject to paragraph 4.4 (b) no other wage increases
shall be applicable to staff during the term of this Agreement.

5.0  RELATIONSHIP TO AWARD
5.1 The Agreement will operate in conjunction with the

Hospital Salaried Officers� (Private Hospitals) Award 1980.
Certain clauses of this Agreement replace existing clauses
within the Award.  These instances are referred to within the
Agreement.  Where there are inconsistencies between the pro-
visions of this Agreement and those of the Award the provi-
sions of this Agreement shall prevail. This Agreement will
also operate in lieu of the Health Care Industry (Private) Su-
perannuation Award 1987.

6.0  BASIS OF AGREEMENT
6.1 Staff members and the Hospital agree to work together

to achieve a culture within the organisation in which:
(i) we work as a team recognising the contribution of

each individual, honouring their skills, recognising
their needs and providing mutual support;

(ii) we understand the needs of our customers and make
every endeavour to meet these needs and, where pos-
sible, exceed their expectations of quality service,
to create a significant competitive advantage;

(iii) in our dealings with others we endeavour to uphold
the organisation�s values of :

- professionalism;
- respect;
- integrity;
- compassion; and
- empathy;

(iv) we are constantly looking for ways in which we can
improve the quality, efficiency and effectiveness of
the services we deliver;

(v) we equip each individual with the appropriate skills,
resources and support to enable them to meet the
changing needs of our customers;

(vi) we work together in workplace teams where the in-
dividual is able to contribute to their full potential;

(vii) we seek and value the individual�s contribution (sug-
gestions) on the current operations and future direc-
tions of the Hospital;

(viii) we promote the well being of the individual by pro-
viding a safe work environment and applying safe
work practices;

(ix) we are constantly looking for ways to capitalise on
the opportunities provided by change;

(x) we recognise the efforts of staff through the provi-
sions of equitable working conditions.

6.2 In exchange for this commitment to these cultural
changes the Hospital offers its Administrative Staff the

amended conditions of employment contained in this Agree-
ment.

6.3 The wages payable under this Agreement are contained
in Schedule A.

6.4 The parties undertake six months prior to the expiry of
this Agreement to review the classification of all positions in
the context of a multiskilled work environment.

7.0  DEFINITIONS
7.1 �By agreement� shall mean that:

(a) Where the provisions of this Agreement provide they
may be varied by agreement between the Hospital
and the staff member, agreement shall not be deemed
to have been reached unless freely entered into by
both parties;

(b) where the Hospital seeks such agreement with a staff
member, that staff member shall be made aware of
their right, and given reasonable opportunity, to con-
tact and seek representation from a Union or, if they
so elect, other representative;

(c) any problem arising from the operation of this Agree-
ment may be referred to the Monitoring Committee
which shall endeavour to resolve the problem in ac-
cordance with Clause 20 of this Agreement.

7.2 �Ordinary rate� means the rate of pay prescribed in
Schedule A�Minimum Salaries of this Agreement.

7.3 �Ordinary shift rate� means the ordinary rate, over award
payments and shift and weekend penalties.

7.4 The Award shall mean the Hospital Salaried Officers
(Private Hospitals) Award 1980.

7.5 The Union shall mean the Hospital Salaried Officers
Association of Western Australia (Union of Workers).

8.0  HOURS
8.1 This clause replaces Clause 12�Hours of the Award.
8.2 The ordinary hours of duty for full time staff members

shall be an average of 37.5 hours per week over two fort-
nightly pay periods with no more than 10 hours per shift.

8.3 The ordinary hours of duty for a part-time staff member
shall average not less than the minimum weekly number of
hours that the employee has been guaranteed in their contract
of employment.  Such hours shall be averaged over a 4 week
period.

8.4 Time worked in excess of a rostered shift or in excess of
75 hours per fortnight by any staff member will be paid in
accordance with the provisions of Clause 9�Overtime.

8.5 Ordinary hours may be worked between 6.30 a.m. and
8.45 p.m. over any day of the week, Monday to Sunday inclu-
sive, and shall be arranged by the Hospital to meet its needs.

8.6 Ordinary hours may not be worked over more than 6
consecutive days other than by agreement between the staff
member and the Hospital.

8.7 Ordinary hours shall not be worked over more than 10
days per fortnight other than by agreement between the staff
member and the Hospital.

8.8 Where practicable a staff member will be allowed two
days continuous time off duty per week.

8.9 A staff member shall not be rostered for duty until at
least 9½ hours have elapsed from when the previous rostered
shift ended other than by mutual agreement between the staff
member and the Hospital.  In any event the minimum break
between shifts shall be 8 hours.  Where the staff member agrees
to commence a shift less than 9½ hours following the conclu-
sion of a preceding shift, that staff member will take double
that time off (that is the number of hours by which the shift
break falls short of 9½ hours) paid immediately prior to the
conclusion of the shift.

8.10 Broken shifts shall not be rostered but may be worked
where a staff member is called in to work at short notice by
agreement.

8.11 A staff member shall not be rostered to work a shift of
less than 4 hours duration. It is intended that short shifts will
be limited to exceptional circumstances.

8.12 Each staff member is entitled to one fifteen minute paid
tea break each shift at a time convenient to the Hospital.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 3377 W.A.I.G.

Unless by mutual agreement the staff member should not work
more than four hours without a tea break.

8.13 Each staff member is entitled to one meal break per
shift of 30 minutes or other time by agreement between the
staff member and the Hospital which shall not be counted as
time worked. Unless by mutual agreement the staff member
should not work for more than five hours without a meal break.

8.14 The staff member shall be paid at ordinary rates for the
meal break where they are on call or are required to remain
within the Hospital.  This time, however, shall not be counted
as time worked in the calculation of overtime�Clause 9�
Overtime.

8.15 A staff member may elect, with the consent of the Hos-
pital, to work �make up time� under which the staff member
takes off ordinary hours and works those hours at a later time
at ordinary rates.

9.0  OVERTIME
9.1 This clause replaces Clause 13�Overtime in the Award.
9.2 A staff member may be required to work reasonable

overtime.
9.3 All time worked by a staff member outside their ordi-

nary rostered hours as defined in Clause 8 and subject to Clause
23�Part Time Employees will be overtime and shall be paid
at the following rates:

- prior to the - first half hour -  ordinary shift rates
commencement - next 1½ hours - time and a half
or at the - each hour - double time
conclusion of a thereafter
rostered shift
Monday to
Friday

- prior to the - first half hour - ordinary shift rates
commencement - each hour - double time
or at the thereafter
conclusion of a
rostered shift on
a Saturday and
Public Holiday
and on a Sunday

- recall to work, - minimum
having completed payment of three
a rostered shift hours plus
and having left reasonable
the premises travelling

expenses
- Monday to Friday - first 3 hours - time and a half

- each hour - double time
thereafter

- Saturday and - all time worked - double time
Sunday and Public
Holidays

9.4 No staff member shall be required to work in excess of
five hours overtime at ordinary shift rates in any fortnight ros-
ter period.

9.5 A staff member may elect, with the consent of the Hos-
pital, to take time off in lieu of payment for overtime, other
than for recalls to work, at a time or times agreed with the
Hospital.

9.6 Overtime taken as time off during ordinary time hours
shall be taken at the overtime rate, that is, at the rate attracted
by the overtime hours worked.

9.7 Where a staff member has elected to take time off in lieu
of overtime and such time off has not been taken within 4
weeks of accrual the staff member can request the payout of
the overtime in accordance with this clause.

9.8 Where a staff member is required to work in excess of
two hours overtime immediately following or prior to her/his
rostered shift without being notified the previous day or ear-
lier, the staff member is entitled to a Hospital meal ticket.

9.9 When overtime work is necessary it shall, wherever rea-
sonably practicable, be so arranged that the staff member shall
have at least 9½ consecutive hours off duty between the work
of successive days.  Where this is not possible the provisions
of Clause 8.9 will apply.

10.0  ANNUAL LEAVE
10.1 This clause replaces Clause 15�Holidays and Annual

Leave in the Award.

10.2 Staff members shall be entitled to four consecutive
weeks annual leave on completion of each twelve months con-
tinuous service.

10.3 A staff member shall be paid for any period of annual
leave prescribed in this clause as follows:

- the staff members ordinary rate of pay as prescribed
by this Agreement for the period of annual leave (ex-
cluding shift and weekend penalties); and

- a loading of 17.5% on such leave.
10.4 When proceeding on a period of annual leave, a staff

member will have the option of being paid in one of the fol-
lowing ways:

- for the whole period of the annual leave being taken
prior to taking the leave; or

- in the normal fortnightly payroll cycle.
10.5 If after one month�s continuous service in any qualify-

ing twelve monthly period a staff member lawfully terminates
her/his service or her/his employment is lawfully terminated
by the Hospital through no fault of the staff member, the staff
member shall be paid:

- 2.8846 hours pay in respect of each completed week
of service in that qualifying period for which annual
leave has not already been taken.

In respect of such leave the 17.5% loading will not apply.
10.6 Where the employment of a staff member terminates

after she/he has completed a twelve months qualifying period
and she/he has not been allowed to take the leave prescribed
under this Agreement she/he shall receive:

- payment in lieu of that leave in respect of that quali-
fying period;  and

- payment in lieu of any additional entitlements ac-
crued under paragraph 10.5.

10.7 Where a staff member is justifiably dismissed for seri-
ous misconduct and the misconduct for which she/he has been
dismissed occurred prior to the completion of the qualifying
period no payment in lieu of leave is payable in relation to
that qualifying period.

10.8 Any time in respect of which a staff member is absent
from work shall not count in accruing annual leave with the
exception of paid sick leave, the first three months of unpaid
sick leave, the first month of workers� compensation leave,
long service leave and bereavement leave.

10.9 The annual leave prescribed by this clause may be given
and taken before the completion of twelve months� continu-
ous service by mutual agreement between the staff member
and the Hospital.

10.10 If the services of a staff member terminate and the
staff member has taken annual leave and if that period of leave
taken exceeds the staff members entitlement under paragraph
10.5 and 10.6 the staff member shall be liable to pay the amount
representing the difference between the amount received by
her/him for the period of annual leave taken and their accrued
entitlement in accordance with paragraph 10.5 and 10.6.  The
Hospital may deduct this amount from any other moneys due
to the staff member under this Agreement at the time of termi-
nation.

10.11 Each staff member shall be given at least fourteen
days� notice of the actual commencing date of her/his leave.
A roster shall be kept showing the approximate date of com-
mencement of annual leave.  The roster shall be placed on a
notice board in some convenient place for inspection by staff
members.

10.12 Leave shall be given as soon as practicable after fall-
ing due.  A staff member�s leave shall not accumulate except
with the consent of the staff member and in no case shall it
accumulate for more than two years.

10.13 A staff member�s annual leave entitlement as described
in this clause may be taken in up to three instalments a year,
each of a minimum of one weeks� duration.

10.14 Notwithstanding paragraph 10.13, in special circum-
stances and with the agreement of the Hospital, a staff mem-
ber may take annual leave in portions of less than one week.

10.15 Where a period of annual leave taken is less than 5
days the annual leave loading will be withheld by the Hospi-
tal until the staff member concerned next takes annual leave
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in excess of 5 days, at which time the leave loading due shall
be paid in accordance with paragraph 10.3 as calculated at the
time the subsequent leave is taken.

10.16 Notwithstanding paragraph 10.2 of this Agreement
and Clause 23�Part-Time Employees of the Award:

- a full time staff member who, during a qualifying
period towards entitlement of annual leave was em-
ployed continuously on both a full time and part-
time basis may elect to take a lesser period of annual
leave calculated by converting the part-time service
to equivalent full-time service.

- a part-time staff member may elect to take a lesser
period of annual leave calculated by converting any
portion of the part-time service to equivalent full-
time service.

10.17 The provisions of this clause do not apply to casual
staff members.

11.0  PUBLIC HOLIDAYS
11.1 This clause replaces Clause 15 (1) relating to Public

Holidays in the Award.
11.2 For the purposes of this clause the following days, or

the days observed in lieu of those days, shall be considered as
public holidays:

New Year�s Day, Australia Day, Good Friday, Easter Mon-
day, Anzac Day, Labour Day, Foundation Day, Sover-
eign�s Birthday, Christmas Day and Boxing Day.

11.3 A full time staff member is entitled to take the public
holidays when they fall due at ordinary rates of pay.

11.4 A part-time staff member is entitled to take the public
holidays when they fall due at ordinary rates of pay on a pro
rata basis calculated as the ratio by which their average weekly
ordinary hours worked bear to 37.5.

11.5 A staff member who works on a public holiday is enti-
tled to a choice of the following:

(a) double time and a half for the actual time worked on
the holiday; or

(b) time and a half for the actual time worked with an
equivalent period of time off, paid at the ordinary
rate.

Such time off shall be taken at a mutually agreed time and
may be taken in conjunction with a period of annual leave.

11.6 A staff member is entitled to a day�s leave in lieu of a
public holiday, paid at the ordinary rate, in respect of a public
holiday which occurs during the staff member�s approved
annual leave.

11.7 The leave provisions of this clause do not apply to casual
staff members.

12.0  FAMILY LEAVE
USE OF SICK LEAVE

12.1 A staff member with responsibilities in relation to ei-
ther members of their immediate family or members of their
household who need their care and support shall be entitled to
use, in accordance with this sub-clause, up to five days in any
one year, of any sick leave entitlement which accrues after the
date of this Agreement for absences to provide care and sup-
port for such persons when they are ill. At the Hospital�s dis-
cretion additional sick leave entitlements may be granted for
family purposes.

12.2 The staff member shall, if required, establish by pro-
duction of a medical certificate or statutory declaration, the
illness of the person concerned.

12.3 The entitlement to use sick leave in accordance with
this sub-clause is subject to:

(i) the staff member being responsible for the care of
the person concerned; and

(ii) the person concerned being either:
(a) a member of the staff member�s immediate

family; or
(b) a member of the staff member�s household.

(iii) the term �immediate family� includes:
(a) a spouse (including a former spouse, a de facto

spouse and a former de facto spouse) of the
staff member; and

(b) a child (including an adopted child, a step child
or an ex nuptial child), parent, grandparent,
grandchild or sibling of the staff member or
spouse of the staff member.

12.4 The staff member shall, wherever practicable, give the
Hospital notice prior to the absence of the intention to take
leave, the name of the person requiring care and their rela-
tionship to the staff member, the reasons for taking such leave
and the estimated length of absence.  If it is not practicable for
the staff member to give prior notice of absence, the staff
member shall notify the Hospital by telephone of such ab-
sence at the first opportunity on the day of absence.

UNPAID LEAVE FOR FAMILY PURPOSE
12.5 A staff member may elect, with the consent of the Hos-

pital, to take unpaid leave for the purpose of providing care to
a family member who is ill.

13.0  SICK LEAVE
13.1 This clause replaces Clause 17�Sick Leave in the

Award.
13.2 A full time staff member shall accrue 10 rostered shifts

(of 7.5 hours each) paid sick leave per annum.
13.3 A part time staff member shall accrue paid sick leave

on a pro rata basis calculated as the ratio by which their nor-
mal hours worked bear to 37.5.

13.4 The entitlement shall accrue pro rata for each week of
service completed.

13.5 A staff member who is unable to attend work on the
grounds of personal ill health or injury is entitled to be paid at
ordinary rates for the period of the absence up to and includ-
ing the number of hours which the staff member was rostered
to work on that day provided that:

(a) the payment shall not exceed payment for 10 weeks
in any one year; and

(b) such payment may exceed the staff members accrued
entitlement by 2 rostered shifts.  The excess pay-
ment may be offset against any future accrual or
against monies otherwise payable to the staff mem-
ber at the point of separation.

13.6 Unused portions of sick leave entitlement shall accu-
mulate from year to year and may be taken in any subsequent
year.

13.7 A staff member shall advise the Hospital as soon as
reasonably practicable and if possible prior to the commence-
ment of the shift of, the inability to attend work, the nature of
illness or injury and the estimated duration of absence.

13.8 A staff member is allowed a maximum of four days
absence without a medical certificate in any one accruing year
provided that a medical certificate must be provided for any
absence of more than two consecutive days.

13.9 A staff member who suffers personal ill health or in-
jury whilst on annual leave may be paid sick leave in lieu of
annual leave subject to:

(a) providing a medical certificate stating the illness or
injury necessitated confinement to home or hospital
for seven consecutive days or more;

(b) the portion of annual leave coinciding with the paid
sick leave is to be taken at a time agreed by Hospital
and staff member or shall be added to the next pe-
riod of annual leave;

(c) payment for replaced annual leave shall be at the
rate of wage applicable at the time the leave is sub-
sequently taken provided that the annual leave load-
ing prescribed in Clause 10�Annual Leave of this
Agreement shall be deemed to have been paid with
respect to the replaced annual leave.

13.10 Paid leave may be withheld if the illness or injury is
the result of the staff member�s own misconduct.

13.11 Where a staff member receives payment under this
clause and subsequently receives payments in respect of the
same period under the Workers� Compensation and Assist-
ance Act 1981, the staff member shall reimburse to the Hospi-
tal the payments made under this clause and the Hospital shall
reinstate the staff member�s sick leave or other entitlements
accordingly.
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13.12 Should the Hospital be transferred to another owner
and a staff member�s employment is deemed continuous in
accordance with sub-clause (3) of Clause (2) of the Long Serv-
ice Leave provisions published in Volume 65 of the Western
Australian Industrial Gazette at pages 1 to 4, the unused por-
tion of the staff members sick leave entitlement at the time of
the transfer will stand to that staff member�s credit with the
new owner;

13.13 The provisions of this clause do not apply to casual
staff members.

14.0  PARENTAL AND ADOPTION LEAVE
14.1 This clause replaces Clause 18�Maternity Leave of

the Award.
14.2 Staff members shall be entitled to unpaid parental and

adoption leave in accordance with the provisions of Schedule
B of this Agreement.

15.0  LONG SERVICE LEAVE
15.1 The provisions of this clause shall operate in lieu of

Clause 19�Long Service Leave of the Award.
15.2 The long service leave provisions published in Vol-

ume 65 of the Western Australia Industrial Gazette at pages 1
to 4 inclusive as updated from time to time, form part of this
Agreement, provided that long service leave shall not accrue
on Workers� Compensation leave in excess of one month and
subject to the provision of paragraphs 15.3, 15.4 and 15.5
below.

15.3 A staff member completing her/his first 10 years of
continuous service with the Hospital, as defined within the
long service leave provisions referred to in paragraph 15.2,
shall be entitled to take long service leave to the limit of such
proportion of thirteen weeks leave as the number of completed
years of such service bears to fifteen years.  The timing of this
leave will be subject to agreement between the staff member
and the Hospital.

15.4 A staff member completing her/his 22nd year of con-
tinuous service with the Hospital, as defined within the long
service leave provisions referred to in paragraph 15.2, shall
be entitled to take long service leave to the limit of such pro-
portion of eight weeks leave as the number of completed years
of such service bears to 25 years.  The timing of this leave will
be subject to agreement between the staff member and the
Hospital.

15.5 A staff member completing her/his 32nd year of con-
tinuous service with the Hospital, as defined within the Long
Service Leave provisions referred to in paragraph 15.1, shall
be entitled to take Long Service Leave to the limit of such
proportion of 8 weeks leave as the number of completed years
of such service bears to 35 years.  The time of this leave will
be subject to agreement between the staff member and the
Hospital.

15.6 A full time staff member who, during a qualifying pe-
riod towards an entitlement of long service leave was employed
continuously on both a full time and part time basis may elect
to take a lesser period of long service leave calculated by con-
verting the part time service to equivalent full time service.

15.7 A part time staff member may elect to take a lesser
period of long service leave calculated by converting any por-
tion of the part time service to equivalent full time service.

15.8 The provisions of this clause do not apply to casual
staff members.

15.9 Upon application by a staff member, the Hospital may
approve of the taking by the staff member:

(a) of double the period of long service leave entitle-
ment on half pay, in lieu of the period of long serv-
ice leave entitlement on full pay; or

(b) of any portion of his/her long service leave entitle-
ment on full pay or double such period on half pay.

15.10 At the request of the staff member and with the agree-
ment of the Hospital, a staff member faced with pressing per-
sonal needs may be paid in lieu of taking a portion of long
service leave.

16.0  BEREAVEMENT LEAVE
16.1 The provisions of this clause shall operate in lieu of

Clause 16�Compassionate Leave of the Award.

16.2 On the death of a spouse or de facto spouse, child or
step-child, parent or parent in law, grand parent, brother, sis-
ter or any other person who before that person�s death lived
with the staff member as a member of the family, the staff
member is entitled to bereavement leave, without loss of ordi-
nary earnings, of up to 2 days.

16.3 Bereavement leave shall at the discretion of the staff
member be taken at any time up to and including the two days
following the day of the funeral.

16.4  Payment for such leave may be subject to the staff
member providing proof of the death where the employer re-
quests such proof.

16.5 Bereavement leave is not to be taken where the staff
member is absent on another form of leave or would not oth-
erwise have been on duty unless the absence has been taken to
enable the staff member to be with a dying relative.

16.6 The Hospital shall make every endeavour to grant a
staff member�s request for paid annual leave and unpaid leave
of absence resulting from a bereavement.

16.7 The provisions of this clause do not apply to casual
staff members.

17.0  LAUNDRY AND UNIFORMS
17.1 This clause replaces Clause 22�Protective Clothing

and Uniforms in the Award.
17.2 Where a full time staff member is required to wear a

uniform the Hospital will:
- provide a first issue of any new uniform adopted by

the Hospital to the value of $350.00;
- pay a uniform allowance of $3.50 per week;

Each staff member will be responsible for the replacement,
laundering and maintenance of their uniform.

17.3 Part-time staff members required to wear a uniform
will receive the uniform allowance on a pro rata basis calcu-
lated as the ratio by which their normal hours worked bear to
40.

17.4 Where a part-time staff member is required to wear a
uniform the Hospital will:

- provide a first issue of any new uniform adopted by
the Hospital to the value of $300.00;

- pay a uniform allowance of $3.50 per week on a pro
rata basis calculated as the ratio by which their nor-
mal hours worked bear to 37.5;

Each staff member will be responsible for the replacement,
laundering and maintenance of their uniform.

17.5 Staff members commencing employment with Bethesda
will receive the entitlements outlined in paragraph 17.2 or 17.3
above.

18.0  SUPERANNUATION
18.1 This clause replaces the provisions of the Health Care

Industry (Private) Superannuation Award 1987.
18.2 The Hospital shall contribute to a superannuation fund

nominated by the Hospital on behalf of each employee in ac-
cordance with the requirements of the Superannuation Guar-
antee (Administration) Act 1992.

18.3 (a) A staff member may elect in writing to receive a
superannuation benefit in lieu of part of the salary which she/
he is entitled to under the terms of this Agreement;

(b) this election will remain in force until terminated by
agreement between the staff member and the Hospital or by
either the staff member or the Hospital providing one calen-
dar month�s notice;

(c) all deductions and contributions for the purpose of su-
perannuation shall be recorded on the employees pay slip.

18.4 The Hospital shall pay all contributions into the nomi-
nated superannuation fund within 28 days of the end of each
month to which the contributions relate.

18.5 A staff member�s earnings base, upon which contribu-
tions are calculated, shall include the staff member�s base rate,
over award payments, supplementary payments and shift and
weekend penalties.

18.6 The Hospital will continue to pay contributions on
behalf of a staff member whilst that staff member is in receipt
of payments under the Workers� Compensation and
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Assistance Act. Such payments shall continue for a period of
six months at the levels stipulated by the Superannuation Guar-
antee (Administration) Act 1992 had the staff member re-
mained at work for that period.  For the period in excess of six
months in which the staff member is in receipt of payments
under the Workers� Compensation and Assistance Act these
contributions will be capped at 3% of the staff member�s earn-
ings base.

18.7 The nominated superannuation fund shall be a fund
approved under the Commonwealth Operational Standards for
Occupational Superannuation.

18.8 Where there is a proposal to change Superannuation
Funds, the Hospital shall consult with its staff members and
provide all relevant information with respect to the proposed
Funds and shall take the staff members views into considera-
tion prior to making the change.

18.9 During the course of this Agreement the Hospital will
increase the membership of the existing Policy Committee of
the Bethesda Hospital Superannuation Fund to ensure a greater
participation by staff covered by this Agreement in the man-
agement of the Fund.

19.0  OCCUPATIONAL HEALTH AND SAFETY
19.1 It is the policy of Bethesda Hospital to comply with the

Occupational Health, Safety and Welfare Act 1984 (as
amended) and so far as is practicable:

(a) provide and maintain workplaces, plant and systems
of work such that staff members are not exposed to
hazards;

(b) provide staff with the necessary information, instruc-
tion, training and supervision to ensure a safe
workplace; and

(c) provide and maintain appropriate personal protec-
tive equipment where it is otherwise not practicable
to avoid the presence of hazards.

19.2 Each staff member shall take reasonable care to:
(a) ensure her/his own health and safety at work;  and
(b) avoid adversely affecting the health or safety of any

other person through any act or omission at work.
19.3 The Hospital shall ensure that:

(a) a representative Occupational Safety & Health Com-
mittee is elected and functioning within the
workplace;

(b) Safety and Health representatives will be provided
with adequate training, resources and support to ful-
fil their functions;

(c) the election of Safety and Health representatives is
conducted in a democratic fashion and that such elec-
tions are open for the Union or its delegate to scruti-
nise; and

(d) where it is in receipt of a Section 29 notice, the Hos-
pital shall inform the Union and invite it to appoint
a staff member as a delegate for the Section 30 con-
sultation;

19.4 The Hospital recognises a staff member�s right under
the Act to refuse to undertake work when she/he has reason-
able grounds to believe that to continue to work would ex-
pose her/him or any other person to a risk of imminent and
serious injury or harm to her/his health.

19.5 Nothing in this clause is intended to give rise to any
civil right of action for breach of an award obligation.

20.0  MONITORING COMMITTEE
20.1 The Committee which negotiated this Agreement shall

meet as necessary during its term for the purpose of imple-
menting, monitoring, and resolving problems arising from its
application.

20.2 Extraordinary meetings may be called by any party
providing a minimum of 7 days notice.  This notice may be
dispensed with by agreement.

20.3 In resolving problems arising from the application or
interpretation of the Agreement the Committee shall endeav-
our to reach a consensus.

20.4 Where consensus is not able to be reach the parties
may jointly or individually refer the problem to the Western

Australian Industrial Commission or to an agreed third party
for the purposes of conciliation and, if required, arbitration.

20.5 Provided that the Agreement may only be varied by
arbitration for the purpose of removing ambiguity or uncer-
tainty.

20.6 During the term of this Agreement the Committee shall
formulate a process for the negotiation of the new Agreement.

21.0  INTRODUCTION OF CHANGE
21.1 Where the Hospital has made a definite decision to

introduce major changes in production programme, organisa-
tion, structure or technology that are likely to have significant
effects on staff members, the Hospital shall notify the staff
members who may be affected by the proposed changes and
the Union.

21.2 �Significant effects� include termination of employ-
ment, major changes in the composition, operation or size of
the Hospital�s workforce or in the skills required; the elimina-
tion or diminution of job opportunities, promotion opportuni-
ties or job tenure, the alteration of hours of work, the need for
retraining or transfer of staff members to other work or loca-
tions and restructuring of jobs.  Provided that where the Award
makes provision for alteration of any of the matters referred
to herein an alteration shall be deemed not to have significant
effect.

21.3 The Hospital shall discuss with the staff members af-
fected and the Union, inter alia, the introduction of the changes
referred to in paragraph 21.1, the effects the changes are likely
to have on staff members, measures to avert or mitigate the
adverse effects of such changes on staff members and shall
give prompt consideration to matters raised by the staff mem-
bers and/or the Union in relation to the changes.

21.4 The discussion shall commence as early as practicable
after a firm decision has been made by the Hospital to make
the changes referred to in paragraph 21.1.

21.5 For the purposes of such discussion, the Hospital shall
provide to the staff members concerned and the Union, all
relevant information about the changes including the nature
of the changes proposed;  the expected effects of the changes
on staff members and any other matters likely to affect staff
members provided that any Hospital shall not be required to
disclose confidential information the disclosure of which,
would be detrimental to her/his interests.

22.0  DISPUTE SETTLEMENT PROCEDURE
22.1 Subject to the provisions of the Industrial Relations

Act 1979 (as amended) any question, dispute or difficulty, or
any matter raised by a staff member or the Union shall be
settled in accordance with the procedures set out in this clause.

22.2 Staff members and the Union recognises that the Hos-
pital has a right and responsibility to provide uninterrupted
and efficient health care services to the community.  The Hos-
pital recognises the rights of staff members and the rights and
responsibility of the Union to represent its members in com-
pliance with its rules.

22.3 This grievance procedure has been developed between
the parties to provide an effective means by which staff mem-
bers may reasonably expect problems will be dealt with as
expeditiously as possible by the Hospital.

22.4 Accordingly, the staff members and the Union hereby
agree that during any period of industrial action, sufficient
labour will be made available to carry out work essential for
life support.

22.5 The parties agree that no bans, stoppages or limita-
tions will be imposed prior to, or during the time this proce-
dure is being followed.

22.6 This clause in no way limits the rights of the Hospital,
staff members and the Union under the Occupational, Safety
and Health Act 1984 or other related legislation.

22.7 Where the matter is raised by a staff member or a group
of staff members, the following steps shall be observed:

(i) Step 1: The staff member(s) concerned shall dis-
cuss the matter with their immediate su-
pervisor. If the matter cannot be resolved
at this level the supervisor shall, within two
working days, refer the matter to a more
senior officer nominated by the Hospital
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and the staff member(s) shall be advised
accordingly;

(ii) Step 2: The senior officer shall, if able, answer the
matter raised within five working days of
its being referred and if the senior officer
is not so able, refer the matter to the Hos-
pital Administrator or Director of Nursing
for his/her attention, and the staff
member(s) shall be advised accordingly;

(iii) Step 3: The staff members may notify the Union
to enable the opportunity of discussing the
matter with the Hospital.
The Hospital shall, as soon as practicable
after considering the matter before it, ad-
vise the staff members or, where necessary
the Union of its decision. Provided that
such advice, shall be given within 21 cal-
endar days of the matter being referred to
the Hospital.

(iv) Step 4: Emphasis shall be placed on a negotiated
settlement. However, if the negotiation
processes have been exhausted without the
dispute having been resolved the parties
may jointly, or individually refer the mat-
ter to the Western Australian Industrial
Relations Commission.

(v) Step 5: Nothing in this procedure shall preclude
the parties reaching agreement to shorten
or extend the period specified in subclauses
21.7 (i), (ii) or (iii).

22.8 Where the Hospital seeks to discipline a staff member,
the following steps shall be observed:

(i) In the event that a staff member commits a misde-
meanour, the staff member�s immediate supervisor
or any other officer so authorised, may exercise the
Hospital�s right to reprimand the staff member so
that the staff member understands the nature and
implications of her/his conduct;

(ii) The first two reprimands shall take the form of warn-
ings and, if given verbally, shall be confirmed in writ-
ing as soon as practicable after the giving of the
reprimand;

(iii) Should it be necessary, for any reason, to reprimand
a staff member three times in a period not exceeding
eighteen (18) months continuous service, the con-
tract of service shall, upon the giving of that third
reprimand, be terminable in accordance with Clause
9�Contract of Service of the Award.

(iv) Notwithstanding Subclause (iii) above, should the
staff member�s misdemeanour be deemed by the
Hospital to be significantly serious the Hospital can
reprimand the staff member and advise in writing
that a similar misdemeanour will result in the staff
member�s dismissal.

(v) The staff member shall have the right to request rep-
resentation when being reprimanded in accordance
with this subclause.

(vi) The above procedure is meant to preserve the rights
of the individual staff member, but it shall not, in
any way, limit the right of the Hospital to summarily
dismiss a staff member for misconduct.

22.9 The settlement procedures described in this clause shall
be applied to any dispute referred to in paragraph 21.1 and no
party, or individual, or group of individuals, shall commence
any other action, of whatever kind, which may frustrate a set-
tlement in accordance with its these procedures.  Observance
of these procedures shall in no way prejudice the right of any
party in dispute to refer the matter for resolution in the West-
ern Australian Industrial Relations Commission, at any time.

22.10 In issues which significantly impact the basis of em-
ployment of a staff member, the status quo (i.e. the condition
applying prior to the issue arising) will remain until the issue
is resolved in accordance with the procedure outlined above.

This clause is meant to preserve the rights of the individual
but is not intended in any way to limit the right of the Hospital
to direct the work of a staff member.

22.11 In resolving issues affecting more than the Hospital
or claims seeking variations to an Award, discussions will
commence at the level specified in paragraph 21.4(c) above,
between the Union official and the Hospital Administrator or
Director of Nursing.

23.0  SALARIES
23.1 This clause replaces subclause (1) of Clause 29�Sala-

ries of the Award.
23.2 The minimum rates of salaries to be paid to staff mem-

bers covered by this Agreement should be those set out in
Schedule A Minimum Salaries attached to this Agreement.
Nothing contained within the Award or this Agreement shall
preclude the payment by way of an allowance an amount in
addition to that prescribed for the classification of a position
set out in Schedule C�Classification and Grading of Em-
ployees of the Award.

23.3 On employment, a staff member shall be appointed to
a classification level under Schedule A�Minimum Salaries
of this Agreement. Whenever a staff member takes up another
position with the Hospital, the staff member shall be appointed
to a classification level under Schedule A�Minimum Sala-
ries, appropriate to the new position.

23.4 Staff members in receipt of a base salary in excess of
$43,039 per annum may by agreement in writing with the
Hospital receive an all in rate in full satisfaction of the mon-
etary entitlements prescribed by this Agreement.  Provided
that the rate shall not when viewed objectively, and having
regard to the whole of the staff member�s terms and condi-
tions of employment, be less favourable to the staff member
than the entitlements otherwise available under this Agree-
ment.

24.0  SIGNATORIES TO THE AGREEMENT
Signed for and on behalf of
BETHESDA HOSPITAL INCORPORATED.
.....................Signed........................ Date:  5.11.1996

CHAIRMAN
.....................Signed........................ Date:  5.11.1996

BOARD MEMBER
In the presence of:
.....................Signed........................

SECRETARY

Signed for and on behalf of
HOSPITAL SALARIED OFFICERS ASSOCIATION
OF WESTERN AUSTRALIA
(UNION OF WORKERS).
.....................Signed........................ Date:  12.11.1996

PRESIDENT
.....................Signed........................ Date:  6.11.1996

SECRETARY

SCHEDULE A: MINIMUM SALARIES
The provisions of this Schedule shall operate in lieu of

Schedule B �Minimum Salaries of the Award.
1. The minimum rate of salaries to be paid to staff members

covered by this Agreement shall be set out hereunder.
2. Minimum Salaries:

Level Salary 7% Increase 2% Increase
Per Annum (Effective (Effective
Total Min. 1 July 1996) 1 July 1997)

Rate
(Inclusive of 2nd
Arbitrated Safety
Net Adjustment)

1 1st year of service 20067 21472 21873
2nd year of service 20457 21889 22298
3rd year of service 20856 22316 22733

2 1st year of service 21178 22660 23084
2nd year of service 21832 23360 23797
3rd year of service 22482 24056 24505
4th year of service 23130 24749 25212

3 23781 25446 25921
24432 26142 26631
25181 26944 27447

4 25699 27498 28012
26464 28316 28846

5 27368 29284 29831
28071 30036 30597
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Level Salary 7% Increase 2% Increase
Per Annum (Effective (Effective
Total Min. 1 July 1996) 1 July 1997)

Rate
(Inclusive of 2nd
Arbitrated Safety
Net Adjustment)

6 28810 30827 31403
29989 32088 32688

7 30606 32748 33361
31531 33738 34369

8 32482 34756 35405
33833 36201 36878

9 34537 36955 37645
35504 37989 38699

10 36499 39054 39784
37523 40150 40900

11 39495 42260 43050
40959 43826 44645

12 43039 46052 46913
13 44152 47243 48126

45562 48751 49663
14 47023 50315 51255
15 49158 52599 53582

50908 54472 55490
A 1 53088 56804 57866

2 55263 59131 60237
3 57415 61434 62582
4 59591 63762 64954
5 63250 67678 66943
6 65900 70513 71831
7 68555 73354 74725
8 71554 76563 77994
9 74736 79968 81462

2.1 A staff member who is 21 years of age or older on ap-
pointment to a classification equivalent to Level 1, may be
appointed to the minimum rate of pay based on years of serv-
ice, not on age.

2.2 Annual increments shall be subject to the staff mem-
ber�s satisfactory performance over the preceding twelve
months.

2.3 Any dispute in relation to the payment of an annual in-
crement shall be referred to the WA Industrial Relations Com-
mission for determination.

2.4 Staff members who are appointed to Level 1, Level 2 or
Level 3, and are under 21 years of age, salaries shall be calcu-
lated using the following percentages of the first year of serv-
ice rate for the Level the staff member is appointed to:

Under 17 years of age 54%
17 years of age 64%
18 years of age 74%
19 years of age 86%
20 years of age 97%

Not withstanding this provision, the Hospital can appoint a
staff member to the first year of service rate or higher.

3. Salaries�Specified Callings and Other Professionals:
3.1 Staff members who are employed in the calling of Medi-

cal Scientist, Scientific Officer, Dietitian, Occupational Thera-
pist, Physiotherapist, Social Worker, Speech Pathologist, or
any other professional calling as agreed between the Union
and the Hospital, shall be entitled to Annual Salaries as fol-
lows:

Level Salary 7% Increase 2% Increase
Per Annum (Effective (Effective
Total Min. 1 July 1996) 1 July 1997)

Rate
(Inclusive of 2nd
Arbitrated Safety
Net Adjustment)

5/10 27368 29284 29831
28810 30827 31403
30606 32748 33361
32482 34756 35405
35504 37989 38699
37523 40150 40900

11/12 39495 42260 43050
40959 43826 44645
43039 46052 46913

13/14 44152 47243 48126
45562 48751 49663
47023 50315 51255

15 49158 52599 53582
50908 54472 55490

Level Salary 7% Increase 2% Increase
Per Annum (Effective (Effective
Total Min. 1 July 1996) 1 July 1997)

Rate
(Inclusive of 2nd
Arbitrated Safety
Net Adjustment)

A 53088 56804 57866
55263 59131 60237
57415 61434 62582
59591 63762 64954
63250 67678 68943
65900 70513 71831
68555 73354 74725
71554 76563 77994
74736 79968 81462

3.2 Subject to 3.3 of this subclause, on appointment or pro-
motion to the Level 5/10 under this clause:

(i) staff members, who have completed an approved
three academic year tertiary qualification, relevant
to their calling, shall commence at the first year in-
crement;

(ii) staff members, who have completed an approved four
academic year tertiary qualification, relevant to their
calling, shall commence at the second year incre-
ment;

(iii) staff members, who have completed an approved
Masters or PhD Degree, relevant to their calling, shall
commence on the third year increment.

Provided that staff members who attain a higher tertiary level
qualification after appointment shall not be entitled to any
advanced progression through the range;

3.3 The Hospital and Union shall be responsible for deter-
mining the relevant acceptable qualifications for appointment
for the callings covered by this clause and shall maintain a
manual setting out such qualifications;

3.4 The Hospital, in allocating levels pursuant to subclause
(2) of this clause may determine a commencing salary above
level 5/10 for a particular calling/s.

3.5 Annual increments shall be subject to the staff mem-
ber�s satisfactory performance over the preceding twelve
months;

3.6 Any dispute in relation to the payment of an annual in-
crement shall be referred to the WA Industrial Relations Com-
mission for determination.

4. The rates of pay in this award include the first $8.00 per
week arbitrated safety net adjustment payable under the De-
cember 1994 State Wage Decision.  This first $8.00 per week
arbitrated safety net adjustment may be offset to the extent of
any wage increase as a result of agreements reached at enter-
prise level since 1st November 1991.  Increases made under
previous State Wage Case Principles or under the current State-
ment of Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net
adjustments.

5. The rates of pay in this award include the second $8.00
per week arbitrated safety net adjustment payable under the
December 1994 State Wage Decision.  This second $8.00 per
week arbitrated safety net adjustment may be offset to the ex-
tent of any wage increase payable since 1st November 1991,
pursuant to enterprise agreements, consent awards or award
variations to give effect to enterprise agreements, insofar as
that wage increase has not previously been used to offset an
arbitrated safety net adjustment.  Increases made under previ-
ous State Wage Case Principles or under the current State-
ment of Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net
adjustments.

SCHEDULE B: PARENTAL LEAVE
1. DEFINITIONS

(a) �Adoption�, in relation to a child, is a reference to a
child who:

(i) is not the natural child or the step child of the
staff member or the staff member�s spouse;

(ii) is less than five (5) years of age; and
(iii) has not lived continuously with the staff mem-

ber for a period of six months or more.
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(b) �Continuous service� means service under an un-
broken contract of employment and includes:

(i) any period of leave taken in accordance with
this clause;

(ii) any period of part-time employment worked
in accordance with this clause; or

(iii) any period of leave or absence authorised by
the Hospital by this Award.

(c) �Expected date of birth� means the day certified by
a medical practitioner to be the day of which the
medical practitioner expects the staff member or the
staff member�s spouse, as the case may be, to give
birth to a child.

(d) �Parental leave� means leave provided for by
subclause (2) of this clause.

(e) �Spouse� includes a defacto or a former spouse, pro-
vided that it includes a defacto spouse only, in the
case of Adoption Leave.

2. ENTITLEMENT TO PARENTAL LEAVE
(a) Following a period of twelve (12) months continu-

ous service with the Hospital a staff member is enti-
tled to take up to 52 consecutive weeks of unpaid
leave in respect of:

(i) the birth of a child to the staff member or the
staff member�s spouse; or

(ii) the placement of a child with the staff mem-
ber with a view to the adoption of the child by
the staff member;

(b) A pregnant staff member with less than twelve
months continuous service shall have no right to
maternity leave and shall be required to resign six
(6) weeks before the expected date of birth, unless
the Hospital determines otherwise.

(c) A staff member is not entitled to take parental leave
at the same time as the staff member�s spouse but
this paragraph does not apply to:

(i) one (1) week�s parental leave taken by the male
parent immediately after birth of the child; or

(ii) three (3) weeks parental leave taken by the
staff member and the staff member�s spouse
immediately after a child has been placed with
them with a view to their adoption of the child.

(d) The entitlement of parental leave is reduced by any
period of parental leave taken by the staff member�s
spouse in relation to the same child, except the pe-
riod of one (1) week�s leave referred to in paragraph
(d) (i) of this subclause.

3. ENTITLEMENT TO PART-TIME EMPLOYMENT
Where a staff member is eligible for Parental Leave and

where the Hospital agrees:
(a) A male staff member may work part-time in one or

more periods at any time from the date of birth of
the child until its second birthday or, in relation to
adoption, from the date of placement of the child
until the second anniversary of the placement.

(b) A female staff member may work part-time in one
or more periods while she is pregnant where, be-
cause of the pregnancy, part-time employment is
necessary pursuant to subclause (8) or desirable.

(c) Subject to subclause (9), a female staff member may
work part-time in one or more periods at any time
after the date of birth of the child until its second
birthday.

(d) In relation to adoption, a female staff member may
work part-time in one or more periods at any time
from the date of the placement of the child until the
second anniversary of that date.

(e) Subject to the provisions of this Clause part-time
work under this clause shall be in accordance with
Clause 34�Part-Time Workers, provided that any
restrictions and notification requirements on the
employment of part-time staff members all not ap-
ply provided that any notice periods and requirements
for the variation of part-time hours shall apply.

(f) (i) Before commencing a period of part-time
employment under this subclause, the Hospi-
tal and the staff member shall agree in writing
to the terms of the part-time employment;

(ii) the terms of this agreement may be varied in
writing by consent;

(iii) the Hospital and the staff member shall each
have a copy of any written variation.

(g) The work to be performed part-time need not be the
work performed by the staff member in his or her
former position but shall be work otherwise per-
formed under this Award.

4. SPECIAL ADOPTION LEAVE
The Hospital shall grant to any staff member who is seeking

to adopt a child, such unpaid leave not exceeding two days, as
is required by the staff member to attend any compulsory in-
terviews or examinations as are necessary as part of the adop-
tion procedure.  Where paid leave is available to the staff
member the Hospital may require the staff member to take
such leave in lieu of special leave.

5. NOTICE PERIOD
(a) The staff member shall give the Hospital at least ten

(10) weeks� notice of his or her intention to take
parental leave.

(b) The staff member shall notify the Hospital of the
dates on which he or she wishes to start and finish
the leave.

(c) A staff member shall not be in breach of this Clause
as a consequence of failure to give the required no-
tice if such failure is occasioned by:

(i) the confinement occurring earlier than the
expected date; or

(ii) the requirement of an adoption agency to ac-
cept earlier or later placement of a child, the
death of the spouse or other compelling cir-
cumstances.

(d) Notwithstanding the provisions of Clause 8�Con-
tract of Service a pregnant staff member who has
not applied for leave in accordance with the provi-
sions of this clause shall be deemed to have resigned
six (6) weeks before the expected date of birth.

(e) As soon as practicable a staff member shall notify
the Hospital of any change in the information pro-
vided pursuant to this Clause.

6. CERTIFICATION
(a) A staff member who has given notice of his or her

intention to take parental leave, other than for adop-
tion, is to provide to the Hospital a certificate from a
medical practitioner stating that the staff member or
the staff member�s spouse, as the case may be, is
pregnant and the expected date of birth.

(b) A staff member who has given notice of his or her
intention to take parental leave for adoption is to
provide to the Hospital:

(i) a statement from an adoption agency or other
appropriate body of the presumed date of
placement of the child with the staff member
for adoption purposes; or

(ii) a statement from the appropriate government
authority confirming that the staff member is
to have custody of the child pending an appli-
cation for an adoption order.

7. NOTICE OF SPOUSE�S PARENTAL LEAVE
(a) A staff member who has given notice of his or her

intention to take parental leave and who is actually
taking parental leave is to notify the Hospital of par-
ticulars of any period of parental leave taken or to
be taken by the staff member�s spouse in relation to
the same child.

(b) Any notice given under paragraph (a) may either be
in a form acceptable to the Hospital or shall be sup-
ported by a statutory declaration by the staff
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member as to the truth of the particulars notified,
including:

(i) that the period of paternity leave is being taken
by the staff member for the purpose of becom-
ing the primary caregiver of the child;

(ii) particulars of any period of parental leave
sought, or taken by the staff member;s spouse;
and

(iii) for the period of parental leave the staff mem-
ber will not engage in any conduct inconsist-
ent with the staff member�s contract of
employment.

8. TRANSFER TO A SAFE JOB
Where in the opinion of a registered medical practitioner,

illness or risks arising out of the pregnancy or hazards con-
nected with the work assigned to the staff member make it
inadvisable for the staff member to continue at her present
work, the staff member shall, if the Hospital deems it practi-
cable, be transferred to a safe job at the rate and on the condi-
tions attaching to the job until the commencement of maternity
leave.

If the transfer to a safe job is not practicable, the staff mem-
ber may, or the Hospital may require the staff member to, take
leave for such period as is certified necessary by a registered
medical practitioner.  Such leave shall be treated as maternity
leave for the purposes of subclauses (12), (13), (14) and (15)
hereof.

9. MATERNITY LEAVE BEFORE AND AFTER THE
BIRTH

A female staff member who has given notice of her inten-
tion to take parental leave, other than for an adoption, shall
ordinarily commence the leave six (6) weeks before the ex-
pected date of birth and end the leave six (6) weeks after the
day on which the birth has taken place. Provided that a staff
member may apply to the Hospital to continue or resume duty
in respect of any period closer to the expected date of birth
and the Hospital may approve the application, provided the
application is supported by the certificate of a registered medi-
cal practitioner indicating that the staff member is fit for duty.

10. VARIATION OF PERIOD OF PARENTAL LEAVE
A staff member may at any time whilst absent from duty on

parental leave, make application to extend or reduce the pe-
riod referred to in the original application, but so that the
amended period complies with the requirements of subclauses
(2) and (0) of this clause and the Hospital may grant permis-
sion in accordance with the amended application.

11. CANCELLATION OF PARENTAL LEAVE
(a) Maternity leave, applied for but not commenced,

shall be cancelled when the pregnancy of a staff mem-
ber terminates other than by the birth of a living child.

(b) Where the pregnancy of a staff member then on
maternity leave terminates other than by the birth of
a living child, it shall be the right of the staff mem-
ber to resume work at a time nominated by the Hos-
pital which shall not exceed four (4) weeks from the
date of notice in writing by the staff member to the
Hospital that she desires to resume work.

(c) Adoption Leave�non placement of child.
12. SPECIAL MATERNITY LEAVE AND SICK LEAVE

(a) Where the pregnancy of a staff member not then on
maternity leave terminates after twenty-eight weeks
other than by the birth of a living child then:

(i) she shall be entitled to such period of unpaid
leave (to be known as special maternity leave)
as a registered medical practitioner certifies
as necessary before her return to work; or

(ii) for illness other than the normal consequences
of confinement she shall be entitled, either in
lieu of or in addition to special maternity leave,
to such paid sick leave as to which she is then
entitled and which a registered medical prac-
titioner certifies as necessary before her re-
turn to work.

(b) Where a staff member not then on maternity leave
suffers illness related to her pregnancy, she may take

such paid sick leave as to which she is then entitled
and such further unpaid leave (to be known as spe-
cial maternity leave) as a registered medical practi-
tioner certifies as necessary before her return to work,
provided that the aggregate of paid sick leave, spe-
cial maternity leave and maternity leave shall not
exceed twelve (12) months.

(c) For the purposes of subclauses (2), (7), (9), (13),
(15) and 16) hereof, maternity leave shall include
special maternity leave.

(d) A staff member returning to work after the comple-
tion of a period of leave taken pursuant to this
subclause shall be entitled to the position which she
held immediately before proceeding on such leave
or, in the case of a staff member who was transferred
to a safe job pursuant to subclause (8), to the posi-
tion she held immediately before such transfer.

(e) Where such position no long exists but there are other
positions available for which the staff member is
qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and salary to that of her
former position.

13. PARENTAL LEAVE AND OTHER LEAVE ENTITLE-
MENTS

(a) Nothing contained in this clause prevents the grant
of accrued annual leave or long service leave to a
staff member in respect of the whole or any part of
the period referred to in subclause (2) of this clause.

(b) Except by reason of the grant of accrued annual leave
or long service leave a staff member is not entitled
to salary in respect of the period of absence from
duty permitted in accordance with this clause.

(c) Subject to the provisions of subclause (12) absence
of a staff member which has been permitted in ac-
cordance with the provisions of this clause shall not
be deemed absence on sick leave.

(d) A staff member working part-time in accordance with
this Clause shall be paid for and take any leave ac-
crued in respect of a period of full-time employment,
in such periods and manner as specified in the an-
nual leave provisions of this Award, as if the staff
member were working full time in the class of work
the staff member was performing as a full-time staff
member immediately before commencing part-time
work under this clause.

(e) A full-time staff member shall be paid for and take
any annual leave accrued in respect of a period of
part-time employment under this subclause, in such
periods and manner as specified in this Award, as if
the staff member were working part-time in the class
of work the staff member was performing as a part-
time staff member immediately before resuming full-
time work. Provided that, by agreement between the
Hospital and the staff member, the period over which
the leave is taken may be shortened to the extent
necessary for the staff member to receive pay at the
staff member�s current full-time rate.

(f) A staff member working part-time under this clause
shall have sick leave entitlements which have ac-
crued under this Award (including any entitlement
accrued in respect of previous full-time employment)
converted into hours.  When this entitlement is used,
whether as a part-time or full-time staff member, it
shall be debited for the ordinary hours that the staff
member would have worked during the period of
absence.

14. RETURN TO WORK AFTER PARENTAL LEAVE
(a) A staff member shall confirm his or her intention of

returning to work by notice in writing to the Hospi-
tal given not less than four (4) weeks prior to the
expiration of the period of parental leave.

(b) (i) A staff member, upon the expiration of the
notice required by paragraph (a) hereof, shall
be entitled to the position which he or she held
immediately before proceeding on parental
leave or, in the case of a staff member who



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 4177 W.A.I.G.

was transferred to a safe job pursuant to
subclause (8), to the position which she held
immediately before such transfer.  Where such
position no longer exists but there are other
positions available for which the staff mem-
ber is qualified and the duties of which he or
she is capable of performing, the staff mem-
ber shall be entitled to a position as nearly
comparable in status and salary or wage to that
of the former position;

(ii) a staff member who has had at least twelve
(12) months continuous service with the Hos-
pital immediately prior to commencing part-
time employment after the birth or placement
of a child has, at the expiration of the period
of such part-time employment or the first pe-
riod, if there is more than one, the right to
return to his or her former position;

(iii) nothing in placeturn (ii) of this paragraph shall
prevent the Hospital from permitting the staff
member to return to his or her former position
after a second or subsequent period of part-
time work.

15. EFFECT OF PARENTAL LEAVE ON EMPLOYMENT
Notwithstanding any Agreement or other provision to the

contrary:
(a) absence or parental leave shall not break the conti-

nuity of service of a staff member but shall not be
taken into account in calculating the period of serv-
ice for any purpose of the Award.

(b) commencement of part-time employment in accord-
ance with this clause, and return from part-time to
full-time work under this clause shall not break the
continuity of service or employment.

16. TERMINATION OF EMPLOYMENT
(a) A staff member on parental leave may terminate his

or her employment at any time during the period of
leave by notice given in accordance with this Award.

(b) The Hospital shall not terminate the employment of
a staff member on the ground of pregnancy or ab-
sence on parental leave, or because the staff mem-
ber exercises of proposes to exercise any rights
arising under this clause, or has enjoyed or proposes
to enjoy any benefits arising under this clause, but
otherwise the rights of the Hospital in relation to
termination of employment are not hereby affected.

(c) Any termination entitlements payable to a staff mem-
ber whose employment is terminated while working
part-time under this clause, or while working full-
time after transferring from part-time work under this
clause, shall be calculated by reference to the full-
time rate of pay at the time of termination with the
calculation of entitlements to be apportioned and paid
at the full-time rate of accrual for periods of full-
time employment and at the relevant pro rata rate of
accrual for periods of part-time employment.

17. REPLACEMENT STAFF
(a) A replacement staff member is a staff member spe-

cifically engaged as a result of a staff member pro-
ceeding on parental leave or working part-time under
this clause.

(b) Before the Hospital engages a replacement staff
member under this subclause, the Hospital shall in-
form that person of the temporary nature of the em-
ployment and of the rights of the staff member who
is being replaced.

(c) Before the Hospital engages a person to replace a
staff member temporarily promoted or transferred
in order to replace a staff member exercising his or
her rights under this clause, the Hospital shall in-
form that person of the temporary nature of the pro-
motion or transfer and of the rights of the staff
member who is being replaced.

(d) Provided that nothing in this subclause shall be con-
strued as requiring the Hospital to engage a replace-
ment staff member.

(e) A replacement staff member shall not be entitled to
any of the rights conferred by this clause except
where the employment continues beyond the twelve
(12) months qualifying period, in which case, un-
broken service as a replacement staff member shall
be treated as continuous service for the purpose of
subclause (1) (b) hereof.

(f) The provisions of this subclause shall apply to a re-
placement staff member notwithstanding the provi-
sions of Clause 8�Contract of Service.

(g) A replacement staff member may be employed part-
time.  Subject to this paragraph, subclauses (5),
(12)(d),(e),(f) and (g) and (15) of this clause apply
to the part-time employment of replacement staff
members.

BOSKOVSKI BRICK & WALL PAVING PTY LTD
INDUSTRIAL AGREEMENT.

No. AG 53 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Western Australian Builders� Labourers�, Painters and

Plasterers Union of Workers
and

Boskovski Brick & Wall Paving Pty Ltd.
No. AG 53 of 1996.

Boskovski Brick & Wall Paving Pty Ltd Industrial
Agreement.

CHIEF COMMISSIONER W S COLEMAN.
11 December 1996.

Order.
HAVING heard Mr G. Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent, now
therefore the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, and by consent,
hereby orders�

THAT the Enterprise Bargaining Agreement in the terms
of the following schedule be registered with effect on
and from the 8thday of March 1996.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

���

Schedule.

1. TITLE
This Agreement will be known as the Boskovski Brick &

Wall Paving Pty Ltd Industrial Agreement.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave

Appendix
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3.�AREA AND PARTIES BOUND
This is an Agreement between The Western Australian

Builders� Labourers, Painters & Plasterers Union of Workers
(hereinafter referred to as the �Union�) and Boskovski Brick
& Wall Paving Pty Ltd (hereinafter referred to as the
�Company�) in the State of Western Australia.

4.�APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No 14 of 1978 (the �Award�). There are
approximately 2 employees covered by this Agreement.

5.�DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1997.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.�DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46.�Settlement of Disputes of the Award.

7�SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the Western
Australian Industrial Relations Act 1979, as amended (the
�Act�).

8.�RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this
Agreement and the Award the higher rate shall apply.

9.�ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agreement,
this Agreement may be terminated in accordance with the
requirements of the Act.

10.�WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix.

11.�INDUSTRY STANDARDS
It is a term of this Agreement that the Company will continue

to meet its current level of payment into the Western Australian
Construction Industry Redundancy Fund and will immediately
increase its level of payment into the Construction and Building
Unions Superannuation Scheme to $50.00 per week per
employee.

12�CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair of safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year).

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

13.�TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $11.00 per week per employee
shall be paid by the employer to the Union Education and
Training Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calendar year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer�s operations. The onus
shall rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee�s attendance at a course other
than:

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this Agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learning),
and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen�s Rights
Certificates.

14.�SENIORITY
1. The parties agree the continuity of employment is desirable

wherever possible, and that where it is not possible, employees
will be retrenched in order of seniority.

2. When applying the �first on last off� principle it is agreed
subject to the caveat of �all things being equal�, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where employee�s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6.�Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

15.�SICK LEAVE
For sick leave accrued after the date of ratification of this

Agreement the following will apply.
(a) The Company�s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is re-en-
gaged within a period of six months, the unpaid
balance of sick leave shall continue from the date of
re-engagement.

____(signed)_____ _____(signed)_____
on behalf of the Union on behalf of the Company

____M Boskovski____
(Print Name)

Dated this 20th day of February 1996.

APPENDIX A�WAGE RATES
1 August 1 February 1 August 1 February

1995 1996 1996 1997
Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $
Labourer Group 1 13.75 14.21 14.66 15.11
Labourer Group 2 13.27 13.71 14.15 14.59
Labourer Group 3 12.92 13.35 13.77 14.20
Plasterer, Fixer 14.29 14.76 15.23 15.70
Painter, Glazier 13.97 14.43 14.89 15.35
Signwriter 14.26 14.73 15.20 15.68



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 4377 W.A.I.G.

BUNNINGS FOREST PRODUCTS PTY LTD
STOREPERSONS ENTERPRISE AGREEMENT 1996.

No. AG 300 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Shop, Distributive and Allied Employees� Association

of Western Australia
and

Bunnings Forest Products Pty Ltd.
No. AG 300 of 1996.

COMMISSIONER C.B. PARKS.
12 December 1996.

Order.
REGISTRATION OF AN INDUSTRIAL AGREEMENT

No. AG 300 OF 1996
HAVING heard Ms C. Cameron on behalf of the first named
party and Mr J. Uphill on behalf of the second named party
and by consent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act, 1979, hereby
orders:

THAT the document titled the Bunnings Forest Prod-
ucts Pty Ltd Storepersons Enterprise Agreement 1996,
filed in the Commission on 11 November 1996 and as
subsequently amended by the parties, signed by me for
identification, be and is hereby registered as an Indus-
trial Agreement.

(Sgd.) C. B. PARKS,    
[L.S.] Commissioner.

���

AGREEMENT
BUNNINGS FOREST PRODUCTS

PTY LTD
STOREPERSONS

ENTERPRISE AGREEMENT 1996

1.�TITLE
This Enterprise Agreement shall be referred to as the

Bunnings Forest Products Pty Ltd Storepersons Enterprise
Agreement 1996.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Scope and Parties to this Agreement
4. Relationship to Parent Awards
5. Single Bargaining Unit
6. Aims and Objectives of the Agreement
7. Wages
8. Agreed Productivity Improvements

8.1 Flexibility of Hours
8.2 Non Smoking
8.3 Flexibility of Working Agreements
8.4 Grievance and Dispute Settlement Procedure
8.5 Skills Development and Training
8.6 Delegates Meetings
8.7 Bereavement Leave
8.8 Payroll

9. Uniforms
10. Long Service Leave
11. Literacy and Numeracy Training
12. Productivity Bonus
13. Future Matters
14. Redundancy
15. Terms of Agreement
16. Further Claims
17. Not To Be Used As A Precedent
18. Signatories to Agreement

Appendix A�Business Unit Committee
Appendix B�Action Planner
Appendix C�Incentive Scheme�Notes
Appendix D�Example Wages Schedule

3.�SCOPE AND PARTIES TO THIS AGREEMENT
The parties to this Agreement are Bunnings Forest Products

Pty Ltd (the Company) and the Shop, Distributive and Allied
Employees Association of WA (the Union).

This Agreement shall apply to and be binding on Bunnings
Forest Products Pty Ltd (the �Company�) and all the employees
engaged in or in connection with the Company�s Metropolitan
Operations.

This Agreement shall also be binding upon the Shop,
Distributive and Allied Employees Association of WA.

It is accepted that approximately 15 employees will be bound
by this Agreement upon acceptance and registration.

4.�RELATIONSHIP TO PARENT AWARDS
This Agreement shall be used and interpreted wholly in

connection with the Shop and Warehouse (Wholesale and
Retail Establishments) State Award 1977 (No. R32 of 1976).

Where there is any inconsistency between this Agreement
and the Award, this Agreement shall prevail to the extent of
any inconsistency.

5.�SINGLE BARGAINING UNIT
5.1 In accordance with the National Wage Decision in

September 21, 1994 the employees and the Company have
formed a Single Bargaining Unit in respect to the Company�s
metropolitan work location at Welshpool.

5.2 The Business Unit Committee (refer Attachment �A�)
will ensure that the framework of the Enterprise Agreement is
adhered to.

6.�AIMS AND OBJECTIVES OF THE AGREEMENT
6.1 The purpose of entering into this Enterprise Agreement

is to increase the productivity, efficiency and flexibility of the
Company�s Metropolitan Operations to ensure Bunnings
Forest Products Pty Ltd remains competitive within the timber
industry.

6.2 This agreement is further intended to enhance the quality
of working life of employees through continued progress on
workplace reform and consultation.

6.3 Bunnings Forest Products Pty Ltd remains committed
to the continual training of all personnel so that their skills
base can be enhanced, and to provide an environment in which
these new skills can be utilised and recognised to the
satisfaction of individual employees.

6.4 Furthermore, the Company recognises the need to
continuously improve occupational safety and health for all
employees and is therefore committed to the development and
implementation of safety and health initiatives. This Agreement
provides for the participation of all employees in these
initiatives in order that the Metropolitan Operations will
become a safer working environment.

7.�WAGES
A general wages movement of 3.2% on existing base rates

is to be applied from 18th March 1996.
This movement will be in the form of a back payment for

the period 18 March 1996 to 30 June 1996, then be applied
for the first year of the term of the Agreement being 1 July
1996 to 30 June 1997.

The wage rate for the second year of the Agreement being 1
July 1997 to 30 June 1998 will be increased by the average
underlying Consumer Price Index movement applicable for
the full year, four quarters ending March 1997. This adjustment
shall be made from 1 July 1997 and will be paid as soon as
possible following the receipt of appropriate figures from the
Australian Bureau of Statistics.

See Attachment �D� for example of wages and profitability
scheme earnings.

8.�AGREED PRODUCTIVITY IMPROVEMENTS
8.1 Flexibility of Hours
The parties agree that working hours need to be arranged

and worked in a manner which provides the greatest flexibility
in meeting the continuously changing business environment
of the Company.

Employees bound by this Agreement will be required to work
consecutive ordinary hours at any times between 6.00 am and
6.00 pm, Monday to Friday unless otherwise agreed between
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the parties following discussions of the Business Unit
Committee.

8.2 Non Smoking
The Company�s Metropolitan Operations will become �Non

Smoking� apart from agreed designated areas and breaks from
1 July 1996.

By mutual consent any employee covered by this Agreement
will be entitled to attend a course designed to assist them in
stopping smoking. It will be Management�s responsibility to
organise support courses upon request and as agreed.

8.3 Flexibility of Working Agreements
8.3.1 Rest Periods
The parties agree that the second and subsequent rest periods

on any shift, will be taken at such a time as to ensure that the
production process continues.

8.3.2 Demarcation Issues
Appropriate discussions between the parties is to occur when

cross use of personnel happens and is to include relevant
training of the individual prior to implementation.

8.4 Grievance and Dispute Settlement Procedure
The procedure prescribed in this clause shall also be used to

resolve any question, dispute or difficulty which may arise
from this Agreement.

8.4.1 The principle of conciliation and direct negotiation
shall be adopted for the purpose of prevention and settlement
of all industrial disputes.

8.4.2 The parties shall take an early and active part in
discussions and negotiations aimed at preventing or settling
disputes in accordance with the agreed procedure set out
hereunder.

8.4.3 All disputes shall be resolved in the following
sequence:

8.4.3.1 Discussions between the employee/s concerned (and/
or their representative if required on behalf of the employee)
and the immediate supervisors.

8.4.3.2 Discussions involving the employee/s concerned, the
employee representative and the employer representatives�.

8.4.3.3 Discussions involving union representatives and
senior management representatives.

8.4.4 Until the matter is resolved in accordance with the
above procedure, work shall continue normally. While the
above procedure is being followed no party shall be prejudiced
as to the final outcome by the continuation of work in
accordance with this clause.

8.4.5 The parties to this Agreement, the employees and
members of the Union, will take all possible action to settle
any dispute within reasonable time. At least 3 days should be
allowed for all stages of discussions to be finalised.

8.4.6 If the matter is still not settled it may be referred to the
Western Australian State Industrial Relations Commission for
assistance.

8.4.7 This clause shall not prevent any party to a dispute
from making an application to the Western Australian State
Industrial Relations Commission.

8.5 Skills Development and Training
8.5.1 The parties to this Agreement are committed to the

development of the skills of the workforce through improved
job design or the introduction of new technology; The aim of
which is to enhance the working environment to develop more
rewarding and satisfying employment for all employees.

8.5.2 The parties agree that the outcome of training
programmes will need to satisfy as a minimum the appropriate
National Competency Standards.

8.5.3 Where possible all training undertaken as a result of
this sub-clause will be during normal working hours. Where
there is mutual agreement between the employer and the
employee, the employee will attend training outside of normal
hours. The rate of pay for such training shall be single time or
the equivalent time off in lieu at a mutually agreed time.

8.5.4 Any direct costs incurred by the employee as a result
of undertaking training, will be met by the Company.

8.5.5 It is accepted that training of a general nature will be
carried out between employees on an ongoing basis. It is
recognised that specialised task training may be required on

occasions. To this end the Business Unit Committee will list
such specialised training needs. Specialised training needs
should then be conducted by persons with appropriate
experience who have successfully undertaken training to the
level of a Train the Trainer course. Those employees who
become nominated trainers meeting the criteria above will be
recognised for their abilities through the payment of a $10 /
week (flat) whether they conduct training or not.

8.6 Delegates Meetings
Management accepts that up to two employees may attend

such meetings on an annual basis for up to two days each
individual per year, one in each half of the year. The absence
will be paid special leave for union business and will require
one months notice prior to appropriate dates to enable
alternative working arrangements to be organised.

8.7 Bereavement Leave
An employee shall be entitled to bereavement leave for a

death in the employee�s immediate family or immediate
household. �Immediate family/household� includes:  wife,
husband, defacto spouse or partner (including same sex
partners), father, mother, father-in-law, mother-in-law, child,
step-children, step-brother, step-sister, step-father, step-mother,
grand parents, brother, sister, grand children.

Such leave will be without deduction of pay for a period of
up to a maximum of two shifts off work. Any extension to this
will be at Management�s discretion. Proof of such
circumstances is required to the satisfaction of the employer.

8.8 Payroll
The principle of pay weeks being altered to coincide with

the majority of the Company to cover a Monday to Friday
week subsequently being paid the following Thursday is
accepted. To facilitate this a team consisting of appropriate
representatives including members of the Business Unit
Consultative Committee will be established to address this
matter.

9.�UNIFORMS
9.1 Joining Option
It is not compulsory for employees to wear uniforms,

however employees are encouraged to participate in the
subsidised uniform offer.

9.2 Initial Issue
The initial issue of uniforms will consist of four (4) sets of

clothing plus one (1) jacket/jumper of which the employee
will pay for one (1) set of clothing and a quarter of the cost of
the jacket/jumper.

9.2.1 Eligibility�New Employees
New employees will be eligible for this �one off� offer after

a 3 month qualifying period with the Company.
Employees in this category can purchase a �subsequent

issue� within the qualifying period should they so request.
Note:
In both cases above the �one off� offer will only be made

once. Should an employee refuse the offer at that time then
their eligibility for this type of offer will lapse.

9.3 Subsequent Issues�Subsidy
A 50% subsidy will apply for each �subsequent� issue to a

maximum of two sets per financial year. Additional jackets/
jumpers will only be issued on a two (2) yearly basis on a
subsidy of 50%.

9.4 Employee Transfers
Options are:

i) Employees may continue to wear the clothing issued
from their previous location until such time as they
would normally be eligible for a new issue.

ii) Employees may immediately purchase a clothing set
relevant to the new location style at a 50% subsidy
rate.

9.5 Colour and Style
The choice of clothing will be up to the locations, however,

final decision should result in one colour/style suiting the
location.

9.6 Laundering
Laundering of uniforms will be at the cost of the employee.
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Laundering of protective clothing issued in accordance with
existing award requirements or agreements will be to the cost
of the Company.

10.�LONG SERVICE LEAVE
Long Service Leave shall be as per the provision of the

Western Australian Government Gazette Volume 71 page 1
(71 WAIG) and will apply to all employees covered by the
Agreement.

Employees will be entitled to pro-rata Long Service Leave
after seven (7) years continuous service. Should an employee
leave the services of the Company for any reason other than
for serious misconduct then that employee will be entitled to
the Long Service Leave pro-rata payment owing to them.

11.�LITERACY AND NUMERACY TRAINING
It is agreed by the parties that literacy and numeracy skills

of certain employees may need to improve.
The BUC will be responsible for identifying employees who

may benefit from training designed to improve their literacy
and numeracy skills.

12.�PRODUCTIVITY BONUS
Based on the Company�s profitability there will be the ability

of the employees to gain up to 5% per annum of base rates
paid twice yearly. Refer Appendix �C� for additional
information and examples.

13.�FUTURE MATTERS
It is agreed between the parties to review the merits or

otherwise of the introduction of annualised salaries and the
necessity for completion of time cards / work sheets. If
considered appropriate steps to introduce an improved system
will be initiated. Additionally, during the life of this Agreement
it is agreed to review coverage of employees regarding
insurance protection whilst travelling to and from work.

All Agreements regarding the above matters must be
endorsed by the Union Executive prior to implementation.

14.�REDUNDANCY
14.1 Redundancy Pay
In addition to the period of notice prescribed for ordinary

termination an employee who is terminated because the
employer has made a definite decision that the employer no
longer wishes the job the employee has been doing to be done
by anyone and this is not due to the ordinary and customary
turnover of labour and that decision will lead to the termination
of employment, the employer shall pay the following amount
of redundancy pay in respect of a continuous period of service
(to a maximum of 25 weeks� pay) to each full-time or
permanent part-time employee so terminated.

14.1.1 Broad Criteria
The Union Executive is to be advised of circumstances at

the earliest possible time and prior to termination action.
Prior to any action to make an employee redundant,

Management will look at alternative placement opportunities
within the Company.

Determination be based on the ability to ensure the Company
continues to run its operations in the most effective way. This
will include consideration to attendance, skills and
performance.

Prior to any forced redundancies, volunteers may be
requested from amongst that group of employees. Management
retain the right, supported by valid reason, to refuse the
acceptance of such volunteers, keeping in mind the second
paragraph above.

14.1.2 Completed Years of Service
0�12 months Nil
1 year�7 years 1.5 weeks per completed year of

service
7 years and onwards 2 weeks per completed year of

service up to a maximum of 25
weeks.

14.1.3 An additional payment of one week�s pay to each
retrenched employee under this Award irrespective of notice
given.

�Week�s pay� means the ordinary time rate of pay for the
employee concerned.

14.1.4 Permanent employees who, at the time of termination
have been employed for less than 12 months shall be paid
17.5% loading on pro-rata annual leave.

14.2 Employee Leaving During Notice
Employees who leave prior to their termination date will

receive redundancy benefits as prescribed by this clause.
14.3 Time Off During Notice Period
During the period of notice of termination given by the

employer an employee shall be allowed reasonable and
appropriate time off without loss of pay for the purpose of
seeking other employment.

15.�TERMS OF AGREEMENT
This Agreement shall take effect from the first pay period

commencing on or after 1st July 1996 and shall remain in
force for a period of two (2) years.

The parties agree to undertake a review of, and commence,
discussions on a replacement Agreement no later than three
(3) months before the expiry date of this Agreement.

16.�NO EXTRA CLAIMS COMMITMENT
Except for movements in Award wages under conditions

granted by the Western Australian State Industrial Relations
Commission through State Wage Case Decisions, there will
be no further claims for general wage increases during the
term of this Agreement.

17.�NOT TO BE USED AS A PRECEDENT
It is a condition of this Agreement that the parties will not

seek to use the terms contained herein as an example or
precedent for other Enterprise Agreements whether they
involve Bunnings Forest Products Pty Ltd or not.

18.�SIGNATORIES TO THE AGREEMENT
1) (Signed by John Goodall)
On behalf of Bunnings Forest Products Pty Ltd
(Seal affixed)
3) (Signed by Joseph Bullock)
On behalf of the Shop, Distributive and Allied Employees

Association of WA (SDA).

ATTACHMENT �A�

AGREEMENT�BUSINESS UNIT COMMITTEE (BUC))
1. The following sets out the conditions under which the

BUC is to operate and includes:
� objective
� function
� matters within BUC jurisdiction
� matters outside BUC jurisdiction
� role
� structure
� administration

� representation
� office bearers
� proxies
� sub committees
� meetings
� quorum
� minutes
� access to information
� facilitation of employee representative in their

role
� observers to BUC
� training of BUC members
� dispute settlement procedure
� evaluation.

2. OBJECTIVE
2.1 Commitment by all parties to continuously strive to

improve the operations in line with the Company�s continuous
improvement process including the very important issue of
customer service.

2.2 To raise and consider all relevant matters associated with
the maintenance/expansion of the business including issues
that affect the workplace, leading to job security for all
employees.
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2.3 To raise and discuss matters enhancing the working
environment generally thus improving the quality of working
life for all employees.

2.4 To provide input and therefore influence the method of
improving the skills of the workforce through enhanced job
design or through the introduction of new technology, resulting
in access to more rewarding and personally satisfying jobs.

3. FUNCTION
3.1 To accept information from all participants on a range

of subjects in line with the objectives.
� To overview the effectiveness of this Agreement

through planned monthly meetings involving appro-
priate Managers.

� To be involved in the ongoing review of Enterprise
Agreements.

� From management there may be information regard-
ing future plans, market predictions, major organi-
sational change, new technology, training plans,
company policy, general industry information.

� From employee representatives there may be com-
ment/suggestion on job design, employee feedback,
training recommendations, improvement to work
conditions and other ideas for overall improvement
as raised by other employees.

3.2 To reach agreement following consideration of
information provided and where necessary to make
recommendation to senior management before final decision
and implementation occurs on issues likely to effect the
workplace.

3.3 Commitment to and implementation of the agreement.
3.4 To ensure that members of this committee have received

the training to equip them for their role.
3.5 To ensure communication of the outcome of BUC

meetings is provided to all employees in the most effective
way.

4. MATTERS WITHIN THE BUC JURISDICTION
� Introduction of new equipment/technology
� General policy operation and changes eg Equal

Employment Opportunity and Affirmative Action
� Management practice
� Day to day operational issues

5. MATTERS OUTSIDE THE BUC JURISDICTION
� Occupational safety and health matters
� Industrial relations issues

6. ROLE OF MEMBERS
6.1 Management
To provide to the meeting all relevant information about

matters likely to effect employees in line with the objectives.
It is intended that such information to be discussed, under
normal circumstances, prior to implementation.

To provide feedback regarding the meeting outcome to
relevant managers.

Depending on the issue to provide feedback to all employees
on a joint basis with other members of the BUC.

6.2 Employee Representation
To consult with other employees then provide employee

input into the decision making process on matters within the
jurisdiction of the committee.

To provide feedback to the employees regarding the meeting
outcomes.

Depending on the issue to provide feedback to all employees
on a joint basis with other members of the BUC.

7. STRUCTURE
The BUC currently has up to six (6) members consisting of:

4 employee representatives
2 management representatives.

The size of the BUC may be varied by agreement, however,
representation by management representatives must be no
greater than the number of employee representatives.

8. ADMINISTRATION
8.1 Management Representation
Management will select its representatives, however, will

include appropriate Management representation.

Consideration, however, will be given to managers with
responsibility for areas where they have the decision making
authority.

8.2 Employees Representation
Nominations will be taken from employees. While

consideration will be given to endeavouring to have
representatives from across the workforce, no nomination shall
be rejected on the basis that more than one person from an
area has been nominated.

Should employee representatives not be performing
satisfactorily, then they can be replaced following a ballot of
the relevant union membership.

Should an employee BUC representative take up a staff
position they would resign from their role as employee
representative on the BUC from the date of their staff
appointment.

8.3 Proxies
Committee members where possible will nominate a proxy

who will attend meetings on their behalf when they are
unavailable. All rights and responsibilities applying to BUC
members will apply to their proxies.

8.4 Meetings
Will be held monthly or as determined by the members of

the BUC.
Meetings will be run in a consultative manner in accordance

with good meeting procedure and will be chaired by
Management.

8.5 Quorum
Shall be a minimum of 50% of the Committee, however

with management representation being no greater than
employee representation numbers.

8.6 Minutes
Actual word by word minutes will not be kept, however

Action Planners (refer Attachment �B�) will be kept and
completed then credited appropriately for each meeting.

The Action Planner will be completed by any one of the
meeting participants to be decided at the outset of each meeting.

Action Planners (refer Attachment �B�) are to be distributed
within five (5) days of the meeting to all BUC participants,
notice boards or other suitable means eg group discussion,
management as determined by management.

8.7 Access to Information
All parties have rights to access to all information related to

issues being considered by the BUC.
For commercial-in-confidence business information, reasons

to be provided as to the non release of relevant documentation.
8.8 Facilitation of Employee Representative in their Role
In the spirit of this agreement management will provide

assistance to enable the employee representatives to fulfil their
responsibility as members of the BUC, this could include such
things as: access to office equipment, photocopier, telephone,
fax etc; meeting room facility, time to consult with other
employees in company time, time to prepare for meetings and
time to attend to other business as agreed by the BUC.

8.9 Observers to the BUC
Any party may have the right to bring along an observer to

provide input into the meeting where required on a specific
topic as the circumstances dictate.

The observer will have speaking rights only and will leave
the meeting once their subject is discussed.

Accredited Union Officials and Senior Management
Representatives have a right to attend BUC or Sub Committee
Meetings, but will have no voting rights.

8.10 Training of BUC Members
All members should be provided with training to equip

members with the skills to undertake their role in a positive
manner by an approved bilateral provider. This training will
be carried out at the company�s expense.

8.11 Dispute Settlement Procedure
Should issues arise from BUC meetings which cannot be

resolved then such matters should be raised in line with the
grievance procedure.
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APPENDIX �B�

ATTACHMENT �C�

GUIDANCE NOTES ON THE BUNNINGS/SDA
ENTERPRISE AGREEMENT

INCENTIVE SCHEME

(EXAMPLE�PAGE 1)
INCENTIVE TARGETS
1. Targets have been linked directly to profitability for the

timber and panel group and these are as follows:
a. Target 1�this is based on sales performance meas-

ured in dollars. The target at which incentives are
paid is based on an improvement against the six
months budget.

b. Target 2�this is based on the relationship of sales
to costs and again incentives are paid on an improve-
ment above budget.

c. Target 3�this is based on good attendance for all
metro wage employees and an incentive is paid on
the achievement of 96.5% or better attendance.

The targets are shown on the next page and as you will see,
the targets for each of the incentives are stepped. The maximum
total incentive for all three targets combined is 5%.

An example has been shown to calculate the payment that
would be made if targets were partially or fully met.

OTHER POINTS
2. After this initial six month period and with consultation,

the scheme may be changed to emphasise individual or group
performance.

3. Employees will be kept informed of progress in meeting
our targets as these will be posted periodically on the notice
board (most likely monthly).

4. Incentive payments are based on percentage of weekly
base rate of pay for the six month period. Tax will be deducted
at the applicable rate.

5. To qualify, employees must be in service at the date that
the incentive is paid. Employees who join the company after
the start of an incentive period will not be able to participate
in that six monthly scheme. They will of course be able to join
the next six months scheme.

ATTACHMENT �C�
BUNNINGS/METRO SDA ENTERPRISE AGREEMENT

INCENTIVE SCHEME
(EXAMPLE�page 2)

TIMBER AND PANEL TARGETS

A. SALES
Budget Partial Achievement Target

Sales $68M 100 100% 101% 102% 103%
Payout ½% 1% 1½% 2%

The timber and panel target for sales is based on the budget
of $68M and a range of payments will be made on achieving
the budget (½% payout) to 103% of the budget (the maximum
2% payout).

B. SALES TO COSTS
Budget Partial Achievement Target

Ratio 1.06 1.06 1.07

Payout 1% 2%
This target is based on the ratio of sales in relation to the

cost of running the business. The budget ratio is 1.06. Incentive
payouts will occur at the budget ratio of 1.06 (1% payout) or
higher if the achievement is 1.07 (the maximum payout of 2%
will be made).

C. ATTENDANCE
Budget Partial Achievement Target

% Attendance 96.7% 96.5% 97.5%
Payout ½ 1%

The attendance incentive is based on the attendance of metro
wage workers only and the target is above the historical rate
of 96.7% which was up to the end of June 1996. Attendance
at work is calculated from a base of 38 hours multiplied by the
number of employees. full attendance would equal 100%. The
target takes into account the absence due to illness, injury and
other reasons. The ½% attendance incentive will be paid at
96.5% and the maximum of 1% will be paid out at 97.5%.
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ATTACHMENT �D�
Example Wages Schedule and Profitability Scheme�Potential Earnings
6 Monthly Payment Table
Warehouse Workers

Weekly 6 Monthly Incentive %
Rate Rate 0.5% 1.0% 1.5% 2.0% 2.5% 3.0% 3.5% 4.0% 4.5% 5.0%

Packing Bench $436.54 $11,350.04 $56.75 $113.50 $170.25 $227.00 $283.75 $340.50 $397.25 $454.00 $510.75 $567.50
Forklift Operators $445.51 $11,583.26 $57.92 $115.83 $173.75 $231.67 $289.58 $347.50 $405.41 $463.33 $521.25 $579.16
Leading Hand (A) $460.66 $11,977.16 $59.89 $119.77 $179.66 $239.54 $299.43 $359.31 $419.20 $479.09 $538.97 $598.86
Leading Hand (B) $463.61 $12,053.86 $60.27 $120.54 $180.81 $241.08 $301.35 $361.62 $421.89 $482.15 $542.42 $602.69
Juniors 19-20 80% $349.23 $ 9,079.98 $45.40 $90.80 $136.20 $181.60 $227.00 $272.40 $317.80 $363.20 $408.60 $454.00
Juniors 20-21 90% $392.88 $10,214.88 $51.07 $102.15 $153.22 $204.30 $255.37 $306.45 $357.52 $408.60 $459.67 $510.74

THE FPU AND PETERS (WA) LTD BALCATTA
PRODUCTION EMPLOYEES� TRAINEESHIP

AGREEMENT
No. AG 262 of 1996

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Food Preservers� Union of Western Australia, Union of

Workers
and

Peters (WA) Ltd.
No. AG 262 of 1996.

The FPU and Peters (WA) Ltd Balcatta Production
Employees� Traineeship Agreement, No. AG 262 of 1996.

COMMISSIONER S.A. CAWLEY.
23 December 1996.

Order.
HAVING heard Mr W Johnston on behalf of the Applicant
and Ms C Gray and with her Mr B Long on behalf of the
Respondent and by consent, now therefore, I the undersigned,
pursuant to the powers conferred under the Industrial Rela-
tions Act, 1979 do hereby order �

THAT this agreement, to be known as �The FPU and
Peters (WA) Ltd Balcatta Production Employees�
Traineeship Agreement, No. AG 262 of 1996� reflected
in the following schedule shall be and is hereby regis-
tered with effect on and from the 18th day of November
1996.

(Sgd.) S.A. CAWLEY,
[L.S] Commissioner.

Schedule.

1.�TITLE
This Agreement shall be known as the �The FPU and Peters

(WA) Ltd Balcatta Production Employees� Traineeship Agree-
ment, No. AG 262 of 1996�.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Area and Scope
4. Objective
5. Parties Bound
6. Term of Agreement
7. Relationship to Award
8. Definitions
9. Training Conditions

10. Employment Conditions
11. Wages
12. Grievance Procedure
13. Signatories

3.�AREA AND SCOPE
(1) Subject to subclause (2) of this clause, this Agreement

shall apply to persons:
(a) who are undertaking a Traineeship (as defined);
(b) who are employed by the Company at its Balcatta

operations;
(c) who would otherwise be bound by the terms of the

Award (as defined).
(2) Notwithstanding subclause (1) of this clause, this Agree-

ment shall not apply to employees who were employed by the
Company prior to the employee entering into a Traineeship
(as defined), except where agreed between the Company and
The Food Preservers� Union of Western Australia, Union of
Workers.

4.�OBJECTIVE
(1) The objective of this Agreement is to establish a system

of traineeships which provide approved training in conjunc-
tion with employment in order to enhance the skill levels and
future employment prospects of Trainees, particularly young
people, and the long term unemployed.

(2) The system is neither designed nor intended for those
who are already trained and job ready.

(3) Existing employees shall not be displaced from employ-
ment by trainees.

5.�PARTIES BOUND
(1) This Agreement shall apply to and be binding on The

Food Preservers� Union of Western Australia, Union of Work-
ers (�the FPU�) and Peters (WA) Ltd (�the Company�) and
shall apply to all employees employed at the Company�s op-
eration in Balcatta, who are members or are eligible to be
members of the FPU and who are engaged as a trainee.

(2) It is expected that up to 24 trainees may be engaged in
accordance with the terms of this Agreement.

6.�TERM OF AGREEMENT
(1) This Agreement shall operate on and from 18 November

1996 and shall operate for a period of two years.
(2) The parties to this Agreement shall begin negotiations

for a new Agreement at least three months prior to the expira-
tion of this Agreement.

(3) Following its expiry, the Agreement shall continue to
operate until varied by the parties or replaced by another Agree-
ment.

(4) It is open to either party to apply to vary the terms of the
Agreement to reflect amendments to the National Training
Wage Award of the Australian Industrial Relations Commis-
sion.

(5) The parties to this Agreement may agree to include the
terms of this Agreement into any future Enterprise Bargain-
ing Agreement.

7.�RELATIONSHIP TO AWARD
(1) This Agreement shall be read and interpreted wholly in

conjunction with the Award, as varied from time to time.
(2) Where there is any inconsistency between this Agree-

ment and the Award, this Agreement shall prevail to the
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extent of that inconsistency. Where this Agreement is silent,
Award provisions shall apply.

8.�DEFINITIONS
(1) �Approved Training� means training undertaken in a

Traineeship and shall involve formal instruction, both theo-
retical and practical, and supervised practice in accordance
with a Traineeship Scheme approved by the relevant State
Training Authority or NETTFORCE. The training will be ac-
credited and lead to qualifications as set out in subclause (5)
of Clause 9.�Training Conditions of this Agreement.

(2) �Award� means the Peters (WA) Limited (Balcatta Op-
erations) Enterprise Agreement 1993 (No. AG 30 of 1994), as
read and interpreted wholly in conjunction with the Food In-
dustry (Food Manufacturing or Processing) Award (No. A 20
of 1990).

(3) �Trainee� means an employee who is bound by a
Traineeship Agreement made in accordance with this Agree-
ment.

(4) �Traineeship� means a system of training which has been
approved by the appropriate State Training Authority, or which
has been approved on an interim basis by the National Em-
ployment and Training Taskforce (NETTFORCE), until final
approval is granted by the relevant State Training Authority.

(5) �Traineeship Agreement� means an agreement made sub-
ject to the terms of this Agreement between an Employer and
the Trainee for a Traineeship and which is registered with the
appropriate State Training Authority, NETTFORCE, or un-
der the provisions of the appropriate State legislation. A
Traineeship Agreement shall be made in accordance with the
relevant approved Traineeship Scheme and shall not operate
unless this condition is met.

(6) �Traineeship Scheme� means an approved Traineeship
applicable to a group or class of employees or to an industry
or sector of an industry or an enterprise. A Traineeship Scheme
shall not be given approval unless consultation and negotia-
tion with the FPU upon the terms of the proposed Traineeship
Scheme and the Traineeship have occurred. An application
for approval of a Traineeship Scheme shall identify the FPU
and demonstrate to the satisfaction of the approving authority
that the abovementioned consultation and negotiation have
occurred.

(7) �Parties to a Traineeship Scheme� means the Company
and the FPU involved in the consultation and negotiation re-
quired for the approval of a Traineeship Scheme.

(8) References in this Agreement to �the relevant State Train-
ing Authority or NETTFORCE� shall be taken to be a refer-
ence to NETTFORCE in respect of a Traineeship that is the
subject of an interim approval but not a final approval by the
relevant State Training Authority. NETTFORCE powers and
functions stipulated in this Agreement may be circumscribed
and/or delegated by the terms of an agreement between
NETTFORCE and a relevant State Training Authority. Refer-
ence to NETTFORCE and a relevant state training authority.
Reference to NETTFORCE within this Agreement will have
no effect during the currency of the W.A. State Training Au-
thority/NETTFORCE Memorandum of Agreement.

(9) �Appropriate State Legislation� means the State Em-
ployment and Skills Development Authority Act 1990.

9.�TRAINING CONDITIONS
(1) The Trainee shall attend an approved training course or

training program prescribed in the Traineeship Agreement or
as notified to the trainee by the appropriate State Training
Authority in accredited and relevant traineeship schemes; or
NETTFORCE if the traineeship scheme remains subject to
interim approval.

(2) A Traineeship shall not commence until the relevant
Traineeship Agreement, made in accordance with a Traineeship
Scheme, has been signed by the employer and the trainee and
lodged for registration with the relevant State Training Au-
thority or NETTFORCE, provided that if the Traineeship
Agreement is not in a standard format a Traineeship shall not
commence until the Traineeship Agreement has been regis-
tered with the relevant State Training Authority or
NETTFORCE. The employer shall ensure that the Trainee is
permitted to attend the training course or program provided

for in the Traineeship Agreement and shall ensure that the
Trainee receives the appropriate on the job training.

(3) The employer shall provide a level of supervision in ac-
cordance with the Traineeship Agreement during the
traineeship period.

(4) The employer agrees that the overall training program
will be monitored by officers of the appropriate State Train-
ing Authority or NETTFORCE and training records or work
books may be utilised as part of this monitoring process.

(5) Training shall be directed at:
(a) The achievement of key competencies required for

successful participation in the workplace (where
these have not been achieved) (e.g. literacy, nu-
meracy, problem solving, teamwork, using technol-
ogy), and as are proposed to be included in the AVC
Level 1 qualification. This could be achieved through
foundation competencies which are part of endorsed
competencies for an industry or enterprise, and/or

(b) The achievement of competencies required for suc-
cessful participation in an industry or enterprise
(where there are endorsed national standards these
will define these competencies), as are proposed to
be included in the AVC Level 2 qualification or
above.

10.�EMPLOYMENT CONDITIONS
(1) A Trainee shall be engaged as a full time employee for a

maximum of one year�s duration provided that a Trainee shall
be subject to a satisfactory probation period of up to two
months which may be reduced at the discretion of the em-
ployer. By agreement in writing, and with the consent of the
relevant State Training Authority or NETTFORCE the par-
ties to a Traineeship Agreement may vary the duration of the
Traineeship and the extent of approved training provided that
any agreement to vary is in accordance with the relevant
Traineeship Scheme.

(2) (a) An employer shall not terminate the employment of
a Trainee without firstly having provided written notice of
termination to the Trainee concerned in accordance with the
Traineeship Agreement and to the relevant State Training
Authority or NETTFORCE. The written notice to be provided
to the relevant State Training Authority or NETTFORCE shall
be provided within five working days of termination.

(b) An employer who chooses not to continue the employ-
ment of a trainee upon the completion of the traineeship shall
notify, in writing, the relevant State Training Authority or
NETTFORCE of its decision.

(3) The Trainee is permitted to be absent from work without
loss of continuity of employment and/or wages to attend the
training in accordance with the Traineeship Agreement.

(4) Where the employment of a Trainee by an employer is
continued after the completion of the traineeship period, such
traineeship period shall be counted as service for the purposes
of any relevant Award or any other legislative entitlements.

(5) (a) The Traineeship Agreement may restrict the circum-
stances under which the Trainee may work overtime and
shiftwork in order to ensure the training program is success-
fully completed.

(b) No Trainee shall work overtime or shiftwork on their
own unless consistent with the provisions of the Award.

(c) No Trainee shall work shiftwork unless the parties to a
Traineeship Scheme agree that such shiftwork makes satis-
factory provision for approved training. Such training may be
applied over a cycle in excess of a week, but must average
over the relevant period no less than the amount of training
required for non-shiftwork Trainees.

(d) A trainee who works overtime and/or shift work shall be
paid penalty rates calculated in accordance with the Award as
if the trainee had been employed as a Factory Employee Level
1 or as a Junior Employee, as the case requires.

(6) All other terms and conditions of the Award that are
applicable to the Trainee or would be applicable to the Trainee
but for this Agreement shall apply unless specifically varied
by this Agreement.

(7) A Trainee who fails to either complete the Traineeship
or who cannot for any reason be placed in full time
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employment with the employer on successful completion of
the Traineeship shall not be entitled to any severance pay-
ments payable pursuant to termination, change and redundancy
provisions or provisions similar thereto.

11.�WAGES
(1) (a) The minimum rates of wages payable weekly to train-

ees are as provided in paragraph (d) of this subclause.
(b) These wage rates will only apply to Trainees while they

are undertaking an approved traineeship which includes ap-
proved training as defined in this Agreement.

(c) The wage rates prescribed by this clause do not apply to
completed trade level training which is covered by the Ap-
prenticeship system.

(d) Skill Level B:
The accredited training course and work performed are for

the purposes of generating skills that have been defined for
work at Skill Level B.

HIGHEST YEAR OF SCHOOLING COMPLETED
School Leaver Year 10 and below Year 11 Year 12

$ $ $
128.00 (50%) 158.00(33%)
149.00 (33%) 179.00(25%) 209.00

Plus 1 year out
of school 179.00 209.00 240.00

Plus 2 years 209.00 240.00 281.00
Plus 3 years 240.00 281.00 321.00
Plus 4 years 281.00 321.00
Plus 5 years 321.00

Figures in brackets indicate the average proportion of time
spent in approved training to which the associated wage rate
is applicable. Where not specifically indicated, the average
proportion of time spent in structured training which has been
taken into account in setting the rate is 20%.

(2) The skill level of the Traineeships in this Agreement has
been agreed to be Skill Level B.

(3) For the purposes of these provisions, �out of school�
shall refer only to periods out of school beyond Year 10, (or
below) and shall be deemed to:

(a) Include any period of schooling beyond Year 10 (or
below) which was not part of nor contributed to a
completed year of schooling;

(b) Include any period during which a Trainee repeats
in whole or part a year of schooling beyond Year 10
(or below); and

(c) Not include any period during a calendar year in
which a year of schooling is completed.

(d) Have effect on an anniversary date being 1 January
in each year.

(4) At the conclusion of the Traineeship, this Agreement
ceases to apply to the employment of the Trainee and the Award
shall apply to the former trainee.

12.�GRIEVANCE PROCEDURE
Any question, dispute or difficulty arising from this Agree-

ment shall be dealt with in accordance with the procedure in
the Award.

13.�SIGNATORIES
For and on behalf of The Food Preservers�
Union of Western Australia,
Union of Workers
(signed)
Signature
Date  02/10/96
JOSEPH BULLOCK
Name of Signatory
SECRETARY
Position of Signatory
For and on behalf of
Peters (WA) Ltd
(signed)
Signature

Date  02/10/96
M.L. BROWN
Name of Signatory
PLANT MANAGER
Position of Signatory

FREMANTLE FOUNDRY & ENGINEERING CO PTY
LTD ENTERPRISE BARGAINING

AGREEMENT 1996
No. AG 301 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers�Western Australian

Branch
and

Fremantle Foundry & Engineering Co Pty Ltd.
No. AG 301 of 1996.

Fremantle Foundry & Engineering Co Pty Ltd Enterprise
Bargaining Agreement 1996.

SENIOR COMMISSIONER G.L. FIELDING.
4 December 1996.

Order.
HAVING heard Mr G.C. Sturman on behalf of the Applicant
and Mr W.S.Royal on behalf of the Respondent and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders:

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 12th day of November, 1996 entitled Fre-
mantle Foundry & Engineering Co Pty Ltd Enterprise
Bargaining Agreement 1996 be registered as an indus-
trial agreement and replaces Fremantle Foundry and En-
gineering Company Enterprise Bargaining Agreement
1994, No. AG 152 of 1994.

(Sgd.) G.L. FIELDING,
[L.S] Senior Commissioner.

Schedule.

1.�TITLE
This agreement shall be known as the Fremantle Foundry &

Engineering Co Pty Ltd Enterprise Bargaining Agreement
1996.

2.�ARRANGEMENT
1. Title

1A. State Wage Principles December 1993
2. Arrangement
3. Area and Scope
4. Incidence and Parties Bound
5. Date and Period of Operation
6. Relationship to Parent Award
7. Single Bargaining Unit
8. Flexibility
9. Training

10. Productivity Improvement Programme
11. Racial Discrimination
12. Wages
13. Dispute Settlement Procedure
14. Commitments

3.�AREA AND SCOPE
The area and scope of this Agreement is the same as that

prescribed in the Metal Trades (General) Award No: 13 of
1965 as it applies to the Fremantle Foundry & Engineering
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Co Pty Ltd on the day immediately preceding the date of reg-
istration of the Agreement.

4.�INCIDENCE AND PARTIES BOUND
This Agreement shall apply to and be binding upon The

Fremantle Foundry & Engineering Co Pty Ltd, an estimated
25 employees at its Fremantle operations engaged in the clas-
sifications set out in Clause 12�Wages of this Agreement
and the Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers�Western Australian
branch.

5.�DATE AND PERIOD OF OPERATION
This Agreement shall operate from the commencement of

the first pay period beginning on or after its registration for a
period of two years. The parties make a commitment to com-
mence renegotiation for the replacement of this agreement three
months prior to the expiry date.

6.�RELATIONSHIP TO PARENT AWARD
1. This Agreement shall be read and interpreted wholly in

conjunction with the Metal Trades (General) Award No: 13 of
1965.

2. Where there is any inconsistency between this Agree-
ment and the Metal Trades (General) Award No: 13 of 1965,
this Agreement shall prevail to the extent of the inconsist-
ency.

7.�SINGLE BARGAINING UNIT
1. For the purpose of the Enterprise Agreement, a Single

Bargaining Unit has been established by way of a Consulta-
tive Works Committee. The Committee shall comprise of the
following members:

� The Factory Manager
� The elected Shop Floor Representative of the Metal

and Engineering Workers Union
2. The Single Bargaining Unit shall be given all relevant

information to enable effective development and the imple-
mentation of measures to improve productivity, efficiency and
flexibility.

8.�FLEXIBILITY
As the Company is engaged mainly in ship repair activities

and general engineering industries, overtime may be required
to be worked for extended periods at short notice.

Restrictions will not be placed on such overtime.

9.�TRAINING
1. The parties to this Agreement recognise that in order to

increase productivity, efficiency and flexibility, a continuing
commitment to multi-skill development is required.

2. As a quality endorsed company, Fremantle foundry &
Engineering Co Pty Ltd maintains an Enterprise Training Pro-
gramme. Adherence to this programme is mandatory by all
employees and shall undertake and complete training as di-
rected by the Company.

10.�PRODUCTIVITY AND PERFORMANCE
IMPROVEMENT PROGRAMME

1. The parties agree to examine a range of issues to increase
productivity, efficiency and flexibility. A range of perform-
ance indicators will be developed through a consultative proc-
ess during the term of this Agreement, which will include but
not be limited to:

� Reduction in absenteeism
� Reduction in paid or unpaid sick leave
� Improvement in adherence to starting and finishing

times and meal breaks
2. The ongoing improvement of employees to work with

the Administration requirements of the Management System
as follows:

� Sourcing of information from and the signing of Job
Monitoring Cards in the designated areas

� Correct filling out of timesheets by detailing job
descriptions and material usage

� Recording job numbers for work carried out
� Identifying of job and materials by marking with the

correct job number

11.�RACIAL DISCRIMINATION
1. The parties to this Agreement acknowledge that discrimi-

nation or harassment on the grounds of racial origin, as de-
fined by State and Federal legislation, is unlawful.

2. During the term of this Agreement, through the Single
Bargaining Unit, the parties will examine ways to maintain
racial harmony in the workplace.

12.�WAGES
1. The wage rates to apply pursuant to this Agreement are as

structured in the attachments�being Schedule A, B, C and
D. These rates are calculated on four consecutive six monthly
adjustments of 3.75% each.

2. Apprentices are to be paid a percentage of the
Tradespersons C10 rate in accordance with subclause (3) in
Clause 31�Wages and Supplementary Payments of the Metal
Trades (General) Award No: 13 of 1965.

3. The Company reserves the right to suspend sine die the
scheduled commencement date of stages B, C and D of this
Agreement should the employees fail to comply with the con-
tents of Clause 10�Productivity and Performance Improve-
ment Programme, Parts 1 and 2 and Clause 14�Commitments,
Parts 4 and 5.

13.�DISPUTE SETTLEMENT PROCEDURE
1. Depending on the issues involved, the size and func-

tion of the plant or enterprise and the union membership of
the employees concerned, a procedure involving up to four
stages of discussion shall apply. These are:

a. Discussions between the employee/s concerned (and
shop steward if requested) and the immediate super-
visors.

b. Discussions involving the employee/s concerned, the
shop steward and the employer representative.

c. Discussions involving representatives from the state
branch of the union(s) concerned and the employer
representatives.

d. Discussions involving senior union officials (state
secretary) and the senior management
representative(s)

e. There shall be an opportunity for any party to raise
the issue to a higher stage.

2. There shall be a commitment by the parties to achieve
adherence to this procedure. This should be facilitated by the
earliest possible advice by one party to the other of any issue
or problem which may give rise to a grievance or dispute.

3. Throughout all stages of the procedure all relevant facts
shall be clearly identified and recorded.

4. Sensible time limits shall be allowed for the completion
of the various stages of the discussions. At least seven days
should be allowed for all stages of the discussions to be final-
ised.

5. Emphasis shall be placed on a negotiated settlement. How-
ever, if the negotiation process is exhausted without the dis-
pute being resolved, the parties shall jointly or individually
refer the matter to the Western Australian Industrial Relations
Commission for assistance in resolving the dispute.

6. In order to allow for the peaceful resolution of grievances
the parties shall be committed to avoid stoppages of work,
lockouts or any other bans or limitations on the performance
of work while the procedures of negotiation and conciliation
are being followed.

7. The employer shall ensure that all practices applied dur-
ing the operation of the procedure are in accordance with safe
working practices and consistent with established custom and
practices at the workplace.

14.�COMMITMENTS
1. The parties undertake that the terms of this Agreement

will not be used to progress or obtain similar arrangements or
benefits in any other enterprise.

2. This Agreement shall not operate to cause any employee
to suffer a reduction in ordinary time earnings, or to depart
from the standards of the Western Australian Industrial
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Relations Commission in regard to hours of work, annual leave
and long service leave with pay.

3. There shall not be any further wage increases for the life
of this Agreement except when consistent with a State Wage
Case decision.

4. A meaningful effort by all employees in the implementa-
tion and maintenance of a safe workplace with particular at-
tention to good housekeeping and hygiene practices.

5. No smoking on board ships except during meal breaks in
the designated areas.

SCHEDULE A�FREMANTLE FOUNDRY COMBINED METAL TRADES (GENERAL) AWARD 1966 AND
ENTERPRISE BARGAINING

       AGREEMENT WAGE STRUCTURE�COMMENCEMENT 5 DECEMBER 1996
Wage Group Base Rate Supplementary Safety Net Award Rate EBA Margin Gross Wage Rate Per
Level Per Week Payment Adjustment Per 38hr Week Includes Tool Hour

Allowance
C5 FOREMAN 474.80 67.60 24.00 566.40 121.09 687.49 18.09
C7 CODED WELDER 420.00 59.80 24.00 503.80 113.51 617.31 16.25
C9 LEADINGHAND 383.50 54.60 24.00 462.10 117.14 579.24 15.24
C10 TRADESMAN 365.20 52.00 24.00 441.20 111.89 553.09 14.56
C11 ASSISTANT 337.40 48.10 24.00 409.50 60.54 470.04 12.37
C12 ASSISTANT 319.20 45.40 24.00 388.60 51.35 439.95 11.58
TRUCKDRIVER 337.40 48.10 24.00 409.50 114.85 524.35 13.80
NATA ASSISTANT 337.40 48.10 24.00 409.50 103.03 512.53 13.49
STOREMAN 337.40 48.10 24.00 409.50 90.41 499.91 13.16

SCHEDULE B�FREMANTLE FOUNDRY COMBINED METAL TRADES (GENERAL) AWARD 1966 AND
ENTERPRISE BARGAINING

       AGREEMENT WAGE STRUCTURE�COMMENCEMENT 5 JUNE 1997
Wage Group Base Rate Supplementary Safety Net Award Rate EBA Margin Gross Wage Rate Per
Level Per Week Payment Adjustment Per 38hr Week Includes Tool Hour

Allowance
C5 FOREMAN 474.80 67.60 24.00 566.40 146.87 713.27 18.77
C7 CODED WELDER 420.00 59.80 24.00 503.80 136.66 640.46 16.85
C9 LEADINGHAND 383.50 54.60 24.00 462.10 138.86 600.96 15.81
C10 TRADESMAN 365.20 52.00 24.00 441.20 132.63 573.83 15.10
C11 ASSISTANT 337.40 48.10 24.00 409.50 78.17 487.67 12.83
C12 ASSISTANT 319.20 45.40 24.00 388.60 67.85 456.45 12.01
TRUCKDRIVER 337.40 48.10 24.00 409.50 134.51 544.01 14.32
NATA ASSISTANT 337.40 48.10 24.00 409.50 122.25 531.75 13.99
STOREMAN 337.40 48.10 24.00 409.50 109.16 518.66 13.65

SCHEDULE C�FREMANTLE FOUNDRY COMBINED METAL TRADES (GENERAL) AWARD 1966 AND
ENTERPRISE BARGAINING

       AGREEMENT WAGE STRUCTURE�COMMENCEMENT 5 DECEMBER 1997
Wage Group Base Rate Supplementary Safety Net Award Rate EBA Margin Gross Wage Rate Per
Level Per Week Payment Adjustment Per 38hr Week Includes Tool Hour

Allowance
C5 FOREMAN 474.80 67.60 24.00 566.40 173.62 740.02 19.47
C7 CODED WELDER 420.00 59.80 24.00 503.80 160.68 664.48 17.49
C9 LEADINGHAND 383.50 54.60 24.00 462.10 161.40 623.50 16.41
C10 TRADESMAN 365.20 52.00 24.00 441.20 154.15 595.35 15.67
C11 ASSISTANT 337.40 48.10 24.00 409.50 96.46 505.96 13.31
C12 ASSISTANT 319.20 45.40 24.00 388.60 84.97 473.57 12.46
TRUCKDRIVER 337.40 48.10 24.00 409.50 154.91 564.41 14.85
NATA ASSISTANT 337.40 48.10 24.00 409.50 142.19 551.69 14.52
STOREMAN 337.40 48.10 24.00 409.50 128.61 538.11 14.16

SCHEDULE A�FREMANTLE FOUNDRY COMBINED METAL TRADES (GENERAL) AWARD 1966 AND
ENTERPRISE BARGAINING

       AGREEMENT WAGE STRUCTURE�COMMENCEMENT 5 JUNE1998
Wage Group Base Rate Supplementary Safety Net Award Rate EBA Margin Gross Wage Rate Per
Level Per Week Payment Adjustment Per 38hr Week Includes Tool Hour

Allowance
C5 FOREMAN 474.80 67.60 24.00 566.40 201.37 767.77 20.20
C7 CODED WELDER 420.00 59.80 24.00 503.80 185.60 689.40 18.14
C9 LEADINGHAND 383.50 54.60 24.00 462.10 184.78 646.88 17.02
C10 TRADESMAN 365.20 52.00 24.00 441.20 176.48 617.68 16.25
C11 ASSISTANT 337.40 48.10 24.00 409.50 115.43 524.93 13.81
C12 ASSISTANT 319.20 45.40 24.00 388.60 102.73 491.33 12.93
TRUCKDRIVER 337.40 48.10 24.00 409.50 176.08 585.58 15.41
NATA ASSISTANT 337.40 48.10 24.00 409.50 162.88 572.38 15.06
STOREMAN 337.40 48.10 24.00 409.50 148.79 558.29 14.69
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SIGNATORIES TO AGREEMENT
Common Seal
For and on behalf of the Automotive, Food, Metals,

Engineering, Printing and Kindred Industries Union of
Workers�Western Australian Branch

J. Sharp-Collett (signed) 12/11/96
Common Seal
For and on behalf of the Fremantle

Foundry & Engineering Co Pty Ltd
 J.T. Chalmers (signed)
Dated this                        day of                               1996.

GLASS WORKS INDUSTRIAL AGREEMENT
No. AG 52 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders� Labourers�, Painters and
Plasterers Union of Workers

and
Max Mink Trading As Glass Works.

No. AG 52 of 1996.

Glass Works Industrial Agreement.

CHIEF COMMISSIONER W S COLEMAN.
11 December 1996.

Order.
HAVING heard Mr G. Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent, now
therefore the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, and by con-
sent, hereby orders�

THAT the Enterprise Bargaining Agreement in the terms
of the following schedule be registered with effect on
and from the 8th day of March 1996.

(Sgd.) W.S. COLEMAN,
[L.S] Chief Commissioner.

Schedule.
1.�TITLE

This Agreement will be known as the Glass Works Indus-
trial Agreement.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave
16. Pyramid Sub-Contracting
17. All-In Rates
18. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
Appendix A�Wage Rates

Appendix B�Drug and Alcohol, Safety and Reha-
bilitation Program

3.�AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers� Labourers, Painters & Plasterers Union of Workers (here-
inafter referred to as the �Union�) and Max Mink trading as
Glass Works (hereinafter referred to as the �Company�) in the
State of Western Australia.

4.�APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No 14 of 1978 (the �Award�). There are approxi-
mately 2 employees covered by this Agreement.

5.�DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1997.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.�DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46.�Settlement of Disputes of the Award.

7�SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the Western Aus-
tralian Industrial Relations Act 1979, as amended (the �Act�).

8.�RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.

9.�ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.�WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A�Wage Rates.

11.�INDUSTRY STANDARDS
It is a term of this Agreement that the Company will con-

tinue to meet its current level of payment into the Western
Australian Construction Industry Redundancy Fund and will
immediately increase its level of payment into the Construc-
tion and Building Unions Superannuation Scheme to $50.00
per week per employee.

12�CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair of safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during the

period 1 April to 31 October. (One issued per year).
2. The Company will also make available to each employee,

when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

13.�TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $11.00 per week per employee
shall be paid by the employer to the Union Education and
Training Fund.
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2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calendar year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer�s operations. The onus
shall rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee�s attendance at a course other
than:

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this Agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen�s Rights Cer-
tificates.

14.�SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible, em-
ployees will be retrenched in order of seniority.

2. When applying the �first on last off� principle it is agreed
subject to the caveat of �all things being equal�, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where employee�s individual skills may be subject to this ca-
veat. Where there is any disagreement as to the application of
this the matter will be processed in accordance with Clause
6.�Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

15.�SICK LEAVE
For sick leave accrued after the date of ratification of this

Agreement the following will apply.
(a) The Company�s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is re-en-
gaged within a period of six months, the unpaid
balance of sick leave shall continue from the date of
re-engagement.

________(signed)_______ ________(signed)_______
ON BEHALF OF THE ON BEHALF OF THE
UNION COMPANY

_______Max Mink_________
(PRINT NAME)

Dated this 23rd day of February 1996.

APPENDIX�WAGE RATES
1 August 1 February 1 August 1 February

1995 1996 1996 1997
Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $
Labourer Group 1 13.75 14.21 14.66 15.11
Labourer Group 2 13.27 13.71 14.15 14.59
Labourer Group 3 12.92 13.35 13.77 14.20
Plasterer, Fixer 14.29 14.76 15.23 15.70
Painter, Glazier 13.97 14.43 14.89 15.35
Signwriter 14.26 14.73 15.20 15.68

HOSPITAL SALARIED OFFICERS (WORK POWER)
AWARD OF 1996
No. A 8 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Workpower Incorporated
and

Hospital Salaried Officers Association of Western Australia
(Union of Workers).

No. A 8 of 1996.

COMMISSIONER C.B. PARKS.
17 December 1996.

Order.
HAVING heard Mr M. O�Connor on behalf of the Applicant
and Mr C. Panizza on behalf of the Respondent the Commis-
sion, pursuant to the powers conferred on it under the Indus-
trial Relations Act, 1979, hereby makes the Hospital Salaried
Officers (Workpower) Award 1996 in the terms of the follow-
ing Schedule which shall operate from the beginning of the
first pay period on or after 6 December 1996.

(Sgd.) C.B. PARKS,
[L.S] Commissioner.

Schedule.
1.�TITLE

This Award shall be known as the Hospital Salaried Offic-
ers (WorkPower) Award of 1996.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Scope
4. Term
5. Definitions
6. Contract of Service
7. Salaries
8. Payment of Salaries
9. Higher Duties

10. Hours
11. Overtime
12. Holidays and Annual Leave
13. Sick Leave
14. Parental Leave
15. Long Service Leave
16. Motor Vehicle Allowances
17. Dispute Settlement/ Discipline Procedure
18. Compassionate Leave
19. Study Leave
20. Leave Without Pay
21. Superannuation
22. Part-Time Employees
23. Casual Employees
24. Temporary Employees
25. Introduction of Change
26. Salary/Remuneration Packaging
27. Savings
28. Rights Reserved

Schedule A�Parties to the Award
Schedule B�Salaries and Conditions
Schedule C�Discipline and Dismissal Procedures

3.�SCOPE
This Award shall apply to all Professional, Administrative,

Clerical, Technical and Supervisory employees employed by
Workpower Incorporated only, and shall not apply to the em-
ployees of any other employer.

4.�TERM
The term of this Award shall be for a period of two years

from the beginning of the first pay period commencing on or
after the 6th December 1996.
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5.�DEFINITIONS
(1) �A Day� means from midnight to midnight.
(2) �Day Employee� means an employee who works their

ordinary hours from Monday to Friday inclusive and who
commences work on such days after 6.00am and before
12.00noon.

(3) �The Union� shall mean the Hospital Salaried Officers
Association of Western Australia (Union of Workers).

(4) �The Employer� shall mean Workpower Incorporated
(hereafter referred to as Workpower).

6.�CONTRACT OF SERVICE
(1) During the first three months of employment the con-

tract of service shall be by the fortnight and may be termi-
nated by two weeks notice by either side in writing on any day
or by the payment by the employer, or the forfeiture by the
employee, of an amount equal to two weeks salary provided
that a lesser period of notice may be agreed, in writing, be-
tween the employer and the employee concerned.

(2) (a) On the completion of three months employment the
contract of service shall be confirmed and be by the month
unless the employer notifies the employee of an intention to
continue the contract of service on a fortnightly basis for a
further period of up to three months in which case the provi-
sions of sub-clause (1) of this clause will apply during that
period.

(b) Where the employer notifies an employee of an inten-
tion to continue the contract of service on a fortnightly basis
and the employment continues for a period of up to a total of
twelve months, if the employer does not want to retain the
employee, the employer shall terminate the contract of serv-
ice forthwith by one months notice given in writing or by the
payment of an amount equal to one months salary or, if the
employer fails to do so, the contract of service shall be con-
tinuous and be deemed to be by the month.

(3) An employee whose contract of service is by the month
may terminate the contract of service by one month�s notice
given in writing on any day or the forfeiture of an amount
equal to one month�s salary provided that a lesser period of
notice may be agreed, in writing, between the employer and
the employee concerned.

(4) The foregoing provisions of this clause shall not apply
to casual employees who may be terminated by a days notice
by either side or payment of salary in lieu thereof.

(5) Employees may be employed on a full time, part-time,
temporary or casual basis. Such appointments will be made
on the basis of best meeting the needs of the Employer�s or-
ganisation, the needs of people with disabilities for whom it is
providing a service and having regard for the needs of em-
ployees. Once appointed, the hours of full time and part time
staff will not be altered without their agreement, or in accord-
ance with Clause 22.- Part Time Employees.

(6) Discipline and or Termination of the Contract of Serv-
ice.

The employer may terminate without notice the contract of
service of an employee who has committed a serious breach
of their employment conditions as outlined in Schedule C,
Discipline and Dismissal Procedures.

(7) The employer may direct an employee to carry out such
duties as are within the limits of the employee�s skill, compe-
tence and training.

(8) The employer shall provide all new employees with an
induction into the Employer�s organisation and into their par-
ticular area or section of work and will also provide ongoing
staff training and development in accordance with individual
performance enhancement plans and organisational require-
ments.

7.�SALARIES
(1) The minimum rates of salaries to be paid to employees

covered by this Award shall be those set out in Schedule B
attached to this Award. Nothing contained in this Award shall
be construed so as to preclude the payment by way of an al-
lowance, an amount in addition to that prescribed for the clas-
sification of a position.

8.�PAYMENT OF SALARIES
(1) Salaries shall be paid fortnightly but, where the usual

pay day falls on a holiday prescribed in Clause 12 of this Award,
payment shall be made on the last working day prior to the
prescribed holiday.

(2) A fortnight�s salary shall be computed by dividing the
annual salary by 313 and dividing the result by 12.

(3) The hourly rate shall be calculated by one seventy-sixth
of the fortnightly salary.

(4) Salaries shall be paid by direct funds transfer to the credit
of an account nominated by the employee at such bank, build-
ing society or credit union approved by the employer. Pro-
vided that where such form of payment is impractical or where
unusual circumstances exist, by agreement between the em-
ployer and the union, payment by cheque may be made.

(5) Annual increments shall be subject to the employee�s
satisfactory performance over the preceding twelve months
which shall be assessed according to an agreed process of
performance appraisal.

9.�HIGHER DUTIES
(1) An employee who is directed by the employer to relieve

in a position which is classified higher than the employee�s
own and who performs all the duties and accepts the responsi-
bilities of the higher position for five consecutive days or more
shall, subject to the provisions of this clause, be paid an al-
lowance equal to the difference between the employee�s own
salary and the salary the employee would receive if the em-
ployee were permanently appointed to the position in which
the employee is so directed to act.

(2) Where all the duties of a higher position are not per-
formed, an employee shall be paid such proportion of the al-
lowance provided for in subclause (1) hereof as the duties
performed bear to the full duties of the higher position.

(3) Where such a proportionate allowance is to be paid em-
ployees shall be advised of the allowance to be paid and the
additional duties to be undertaken prior to commencing the
duties of the higher position.

(4) The employer may pay the allowance on the basis of an
higher increment than the increment to which the employee
would otherwise have been entitled on the basis of total cu-
mulative service in positions of that level or higher.

(5) The allowance may be adjusted during the period of
higher duties.

10.�HOURS
(1) The ordinary working hours, exclusive of meal inter-

vals, shall not exceed an average of thirty-eight in any week
nor seven hours and thirty-six minutes in any day. Such hours
shall be worked on five consecutive days in each week be-
tween the hours of 6am and 6pm Monday to Friday inclusive.

(2) (a) An employee shall not be required to work his/her
ordinary hours on afternoon or night shift or on a Saturday or
Sunday unless the employer and the union agree that the hours
may be so worked, and on the rate of pay for such hours.

(b) Failing agreement, the matters referred to in paragraph
(a) of this subclause may be determined by the Western Aus-
tralian Industrial Commission.

(3) Each meal interval shall not be less than one half hour
nor more than one hour in duration.

(4) The spread of shift shall mean the period of time be-
tween an employee commencing and finishing his/her ordi-
nary day�s work and this period shall not exceed nine and one
half hours.

11.�OVERTIME
(1) Except as provided in subclause (2) of this clause, all

time worked at the direction of the employer outside an em-
ployee�s ordinary working hours shall be paid at the rate of
time and a half for the first two hours and double time thereaf-
ter.

(2) (a) All time worked at the direction of the employer out-
side an employee�s ordinary working hours on any day be-
tween midnight and 6.00am or after 12 noon on a Saturday
through to 6.00am on a Monday shall be paid at the rate of
double time.
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(b) All time worked at the direction of the employer outside
an employee�s normal hours of labour on a public holiday
observed in accordance with clause 13 hereof shall be paid at
the rate of double time and a half of the ordinary time rate.

(3) Payment for overtime shall be computed at the rate ap-
plicable to the day on which the overtime is worked, provided
that with the exception of overtime worked on a public holi-
days, the maximum rate payable under this Award shall not
exceed double the ordinary time rate.

(4) For the purpose of assessing overtime each day shall
stand alone.

(5) In lieu of payment for overtime by mutual agreement
between the employer and the employee, the employee may
be allowed time off proportionate to the payment to which the
employee is entitled. Such time off shall be taken at a time
mutually convenient to the employer and the employee.

(6) Notwithstanding the provisions of this clause, where the
parties agree, in accordance with the provisions of Clause
10(2), to the working of shift work and to the allowance for
such shift work the agreed allowances shall apply for the agreed
ordinary shift work hours and the provisions of this clause
will not apply to those hours.

12.�HOLIDAYS AND ANNUAL LEAVE
(1) (a) The following days, or the days observed in lieu

thereof shall, subject to the provisions of this clause, be al-
lowed as holidays without deduction of pay, namely New Years
Day, Australia Day, Good Friday, Easter Monday, Anzac Day,
Labour Day, Foundation Day, Sovereigns�s Birthday, Christ-
mas Day and Boxing Day. Provided that another day may be
taken as a holiday by arrangement between the parties in lieu
of any of the days mentioned in this subclause.

(b) Where any of the days mentioned in subclause (1)(a)
hereof falls on a Saturday or a Sunday the holiday shall be
observed on the next succeeding Monday and when Boxing
Day falls on a Sunday or a Monday, the holiday shall be ob-
served on the next succeeding Tuesday.

(2) A period of four consecutive weeks leave shall be al-
lowed to an employee in respect to each period of twelve
months service. Such leave shall accrue at the rate of 1.667
days for each completed month of service.

(3) When any of the days observed as a holiday in this clause
fall during a period of annual leave, the day or days shall re-
main credited to the employee�s annual leave entitlement.

(4) The employee shall be paid for any period of annual
leave prescribed by this clause at the ordinary rate of salary.

(5) A loading of 17.5% of ordinary salary shall be paid on
annual leave at the time the leave is taken.

(6) (a) Employees shall take their leave in the year of ac-
crual unless approval to defer is given by the Employer. De-
ferral of leave beyond eight weeks entitlement shall not be
permitted.

(b) Employees may be permitted to take leave in periods of
less than 4 weeks, provided that no period shall be less than
one day.

(7) (a) If an employee�s service is terminated by either party
the employee shall be paid pro-rata annual leave calculated in
accordance with the provisions of subclause (2).

(b) Provided that no leave loading shall be payable in addi-
tion to the payments under paragraph (a) hereof.

(8) (a) The annual leave prescribed by this clause may be
given and taken in advance by approval of the employer.

(b) If the services of an employee terminate and the em-
ployee has taken a period of leave in accordance with this
subclause and if the period of leave so taken exceeds that which
would become due pursuant to subclause (2) of this clause the
employee shall be liable to pay the amount representing the
difference between the amount received by him for the period
of leave taken in accordance with this subclause and the amount
which would have accrued in accordance with subclause (2)
of this clause. The employer may deduct this amount from
moneys due to the employee by reason of the other provisions
of this Award at the time of termination.

(9) An employee who, during a qualifying period towards
an entitlement of annual leave was employed continuously on
both a full and part time basis may elect to take a lesser period

of annual leave calculated by converting the part time service
to equivalent full time service.

(10) Any time in respect of which an employee is absent
from work except time for which that employee is entitled to
claim paid sick leave or the first calendar month of any ab-
sence of workers� compensation or any absence on annual
leave, long service leave or compassionate leave shall not count
for the purpose of determining annual leave entitlements.

(11) The provisions of this clause shall not apply to casual
employees.

13.�SICK LEAVE
(1) Entitlement for paid leave of absence on the grounds of

person ill health or injury, per annum, shall be:
(a) Ten working days on full pay, and;
(b) Five working days on half pay.

Such leave shall accrue proportionately on the basis of each
completed month of service.

(2) The unused portion of the entitlement to paid sick leave
in any one year shall accumulate from year to year and subject
to this clause may be claimed by the employee if the absence
by reason of personal ill health or injury exceeds the period
for which entitlement has accrued during the year.

(3) An employee who is incapacitated for duty in conse-
quence of illness or injury shall as soon as practicable advise
his/her supervisor to enable arrangements to be made for the
performance of his/her duties. Any such employee who fails
to do so shall be treated as absent without leave.

(4) Any employee so incapacitated for duty shall notify their
supervisor as soon as practicable of the date on which duty
can be resumed, to enable any necessary arrangements to be
made.

(5) An application for leave of absence on the grounds of
illness exceeding two consecutive working days shall be sup-
ported by the certificate of a registered medical practitioner
or, where the nature of the illness consists of a dental condi-
tion and the period of absence does not exceed five consecu-
tive working days, by a certificate of a registered dentist.

(6) Subject to the provisions of subclause (5) of this clause,
no leave of absence on the grounds of illness shall be granted
with pay without the production of a medical certificate.

An employee who is unable to resume duty on the expira-
tion of the period shown on the first certificate shall there-
upon furnish a further certificate and shall continue to do so
upon the expiration of the period respectively covered by such
certificate.

(7) An employee who has exhausted entitlements as speci-
fied in subclause (1) and (2) of this clause and is incapacitated
due to illness shall be considered absent without pay except
where upon written application to the employer supported by
a certificate from a registered medical practitioner, the em-
ployer agrees to payment of other such leave as prescribed by
this Award.

(8) Sick leave to a maximum of 5 days in any one year may
be used where the employee is required to care for a sick or
injured spouse, child or family member normally living with
and under the care of the employee. Satisfactory proof of the
entitlement and medical certificates where relevant shall be
supplied to the Employer when leave under this subclause is
required.

(9) The provisions of this clause shall not apply to casual
employees.

14.�PARENTAL LEAVE
(1) Interpretation
For the purpose of this clause

(a) �Adoption�, in relation to a child, is reference to a
child who:

(i) is not the natural child or the step-child of the
employee or the employees spouse;

(ii) is less than five years of age; and
(iii) has not lived continuously with the employee

for six months or longer.
(b) �continuous service�, means service under an un-

broken contract of employment and includes:
(i) any period of parental leave; and
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(ii) any period of authorised leave of absence.
(c) �expected date of birth�, means the day certified by

a medical practitioner to be the day on which the
medical practitioner expects the employee or the
employee�s spouse, as the case may be, to give birth
to a child;

(d) �parental leave�, means leave provided for by
subclause (1) of this clause;

(e) �spouse�, includes a defacto spouse.
(2) Entitlement to parental leave

(a) Subject to this subclause and to subclauses (3) and
(4) hereof, an Employee, other than a casual em-
ployee, is entitled to take up to 52 consecutive weeks
of unpaid leave in respect of�

(i) The birth of a child to the Employee or the
Employee�s spouse; or

(ii) the placement of a child with the Employee
with a view toward the adoption of the child
by the Employee.

(b) An Employee is not entitled to take parental leave
unless he or she�

(i) has, before the expected date of birth or place-
ment, completed at least 12 months continu-
ous service with the employer; and

(ii) has given the employer at least 10 weeks writ-
ten notice or his or her intention to take the
leave; and

(iii) has notified the employer of the dates on which
he or she wishes to start and finish the leave.

(c) An Employee is not entitled to take parental leave at
the same time as the Employee�s spouse but this sub-
section does not apply to one weeks parental leave�

(i) taken by the male parent immediately after the
birth of the child; or

(ii) taken by the Employee and the Employee�s
spouse immediately after a child has been
placed with them with a view toward their
adoption of the child.

(d) The entitlement to parental leave is reduced by any
period of parental leave taken by the Employee�s
spouse in relation to the same child, except the pe-
riod of one weeks leave referred to in paragraph (c).

(3) Medical certificate
An Employee who has given notice of his or her intention

to take parental leave, other than for adoption, is to provide to
the employer a certificate from a medical practitioner stating
that the Employee or the Employee�s spouse, as the case may
be, is pregnant and the expected date of birth.

(4) Notice of spouse�s parental leave
(a) An Employee who has given notice of his or her

intention to take parental leave or who is actually
taking parental leave is to notify the employer of
particulars of any period of parental leave taken or
to be taken by the Employee�s spouse in relation to
the same child.

(b) Any notice given under paragraph (a) is to supported
by a statutory declaration by the Employee as to the
truth of the particulars notified.

(5) Transfer to a safe job
Where in the opinion of a duly qualified medical practi-

tioner, illness or risks arising out of the pregnancy or hazards
connected with the work assigned to the Employee make it
inadvisable for the Employee to continue at her present work,
the Employee shall, if th employer deems it practicable, be
transferred to a safe job at the rate and on the conditions at-
taching to that job until the commencement of maternity leave.

If the transfer to a safe job is not practicable, the Employee
may, or the employer may require the Employee to, take leave
for such period as is certified necessary by a duly qualified
medical practitioner. such leave shall be treated as maternity
leave for the purposes of subclauses (10), (11), (12) and (13)
hereof.

 (6) Maternity leave to start 6 weeks before birth
A female Employee who has given notice of her intention to

take parental leave, other than for an adoption, is to start the

leave 6 weeks before the expected date of birth unless in re-
spect of any period closer to the expected date of birth a medi-
cal practitioner has certified that the Employee is fit to work.

(7) Variation of period of parental leave
(a) Provided the aggregate of any leave (including leave

taken pursuant to subclauses (5) and (9)) does not
exceed the period to which the Employee is entitled
under subclause (2) hereof:

(i) the period of parental leave may be length-
ened once only by the Employee giving not
less than 14 days notice in writing stating the
period by which the leave is to be lengthened;

(ii) the period may be further lengthened by agree-
ment between the Employee and the employer.

(b) The period of parental leave may, with the consent
of the employer, be shortened by the Employee giv-
ing not less than 14 days notice in writing stating
the period by which the leave is to be shortened.

(8) Cancellation of parental leave
(a) Parental leave, other than adoption leave, applied

for but not commenced, shall be cancelled when the
pregnancy of the Employee or the Employee�s spouse
terminates other than by the birth of a living child.

(b) Where the pregnancy of an Employee on maternity
leave terminates other than by the birth of a living
child, it shall be the right of the Employee to resume
work at a time nominated by the employer which
shall not exceed four weeks from the date of notice
in writing by the Employee to the employer that she
desires to resume work.

(9) (a) Where the pregnancy of an Employee not then on
parental leave terminates after 28 weeks other than by the birth
of a living child then:

(i) she shall be entitled to such period of unpaid leave
(to be known as special maternity leave) as a duly
qualified medical practitioner certifies as necessary
before her return to work, or

(ii) for illness other than the normal consequences of
confinement she shall be entitled, either in lieu of or
in addition to special maternity leave, to such paid
sick leave as to which she is then entitled and which
a duly qualified medical practitioner certifies as nec-
essary before her return to work.

(b) Where an Employee not then on parental leave suffers
illness related to her pregnancy, she may take such paid leave
as to which she is then entitled and such further unpaid leave
(to be known as special maternity leave) as a duly qualified
medical practitioner certifies as necessary before her return to
work, provided that the aggregate of paid sick leave, special
maternity leave and parental leave shall not exceed the period
to which the Employee is entitled under subclause (2) hereof.

(c) For the purposes of subclauses (10), (12) and (13) hereof,
parental leave shall include special maternity leave.

(d) An Employee returning to work after the completion of
a period of leave taken pursuant to this subclause shall be
entitled to the position which she held immediately before
proceeding on such leave or, in the case of an Employee who
was transferred to a safe job pursuant to subclause (3), to the
position she held immediately before such transfer.

Where such position no longer exists but there are other
positions available, for which the Employee is qualified and
the duties of which she is capable of performing, she shall be
entitled to a position as nearly comparable in status and salary
or wage to that of her former position.

(10) Parental leave and other leave entitlements
Provided that aggregate of any leave (including leave taken

pursuant to subclauses (5) and (9)) does not exceed the period
to which the Employee is entitled under subclause (2) hereof:

(a) an Employee may, in lieu of or in conjunction with
parental leave, take any annual leave or long service
leave or any part thereof to which he or she is then
entitled.

(b) Paid sick leave or other paid authorised absences
(excluding annual leave or long service leave), shall
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not be available to an Employee during his or her
absence on parental leave.

(11) Return to work after parental leave
(a) An employee shall confirm his or her intention of

returning to work by notice in writing to the em-
ployer given not less than four weeks prior to the
expiration of the period of parental leave.

(b) On finishing parental leave, an Employee is entitled
to the position he or she held immediately before
starting parental leave.

(c) If the position referred to in paragraph (b) is not avail-
able, the Employee is entitled to an available posi-
tion�

(i) for which the Employee is capable of perform-
ing, most comparable in status and pay to that
of his or her former position.

(d) Where, immediately before starting parental leave,
an Employee was acting in, or performing on a tem-
porary basis the duties of, the position referred to in
paragraph (b), that subsection applies only in respect
of the position held by the Employee immediately
before taking the acting or temporary position.

(12) Effect of parental leave on employment
Absence on parental leave�

(a) does not break the continuity of service of an Em-
ployee; and

(b) is not to be taken into account when calculating the
period of service for the purpose of this Award.

(13) Termination of employment
(a) An Employee on parental leave may terminate his

or her employment at anytime during the period of
leave by notice given in accordance with this Award.

(b) The employer shall not terminate the employment
of an Employee on the grounds of pregnancy or ab-
sence on parental leave, but otherwise the rights of
the employer in relation to termination of employ-
ment are not hereby affected.

(14) Replacements:
(a) A replacement person specifically engaged as a re-

sult of an Employee proceeding on parental leave.
(b) The employer shall, before engaging a replacement

under this subclause, inform that person of the tem-
porary nature of the employment and the rights of
the Employee who is being replaced.

(c) The employer shall, before engaging a person to re-
place an Employee temporarily promoted or trans-
ferred in order to replace an Employee exercising
his or her rights under this clause, inform that per-
son of the temporary nature of the transfer and of
the rights of the Employee who is being replaced.

(d) Provided that nothing in this subclause shall be con-
strued as requiring the employer to engage a replace-
ment.

15.�LONG SERVICE LEAVE
(1) An employee shall be entitled to 13 weeks� long service

leave on full pay upon completion of ten years continuous
service under the terms of this Award.

(2) For each and every subsequent period of ten years con-
tinuous service an employee shall be entitled to an additional
13 weeks� long service leave on full pay. Provided that on the
completion of seven years continuous service following the
initial period of ten years the employee may opt to take 9
weeks� long service leave entitlement.

(3) Upon application by an employee, the employer may
approve of the taking by the employee�

(a) Of double the period of long service leave entitle-
ment on half pay, in lieu of the period of long serv-
ice leave entitlement on full pay; or

(b) of any portion of his/her long service leave entitle-
ment on full pay or double such period on half pay.

(c) A full time employee who, during a qualifying pe-
riod towards an entitlement of long service leave was
employed continuously on both a full time and part

time basis may elect to take a lesser period of long
service leave calculated by converting the part time
service to equivalent full time service.

(d) Notwithstanding the provisions of paragraphs (b) of
this subclause an employee who has elected to com-
pact an accrued entitlement to long service leave in
accordance with paragraph (c) of this subclause shall
only take such leave in one period of full pay.

(4) (a) For the purpose of this clause the expression �con-
tinuous service� includes any period during which an employee
is absent on full pay or part pay, from duties in the employer�s
service, but does not include any service of the employee who
resigns or is dismissed, other than service prior to such resig-
nation or to the date from which the employee is dismissed
when such prior service has actually entitled the employee to
long service leave under this clause.

(b) �Continuous Service� also includes the first two weeks
of leave without pay in any accruing period, but does not in-
clude the periods during which long service leave is taken.

(5) Any public holiday occurring during the period in which
an employee is on long service leave will be treated as part of
the long service leave, and extra days in lieu thereof shall not
be granted.

(6) Long service leave may, upon request by the employee
and by approval of the Employer, be taken in periods of four
weeks, but the total amount must be cleared within three years
of the date on which it falls due unless otherwise agreed in
writing between the employee and the Managing Director.
Leave taken for 26 weeks� on half pay, or in various combina-
tions of that formula must still be cleared within three years of
the due date. All long service leave applications must be lodged
three months in advance and require the approval of the Re-
gional/Divisional Manager and Managing Director.

(7) Long service leave accrued prior to the operation of this
Award shall remain to the credit of the employee.

(8) On retirement or redundancy any entitlement to long
service leave shall be paid out.

(9) If an employee has had the first entitlement after ten
years continuous service and subsequently dies or leaves the
employer�s service at some time during the next seven year
entitlement period, (other than by summary dismissal) then
the employee will be paid pro rata long service leave for the
completed years of service.

16.�MOTOR VEHICLE ALLOWANCES
Where the employer requires the employee to use their pri-

vate motor vehicle on official business, reimbursement shall
be based on the applicable rates published annually by the
Australian Taxation Office.

17.�DISPUTE SETTLEMENT/DISCIPLINE
PROCEDURES

A. Dispute Settlements
(1) Preamble
Subject to the provisions of the Industrial Relations Act 1979,

any grievance, complaint question, difficulty or dispute aris-
ing under this Award, raised by employees, the Union or the
employer shall be settled in accordance with the procedures
set out herein.

The parties agree that no bans, stoppages or limitations will
be imposed prior to, or during the time this procedure is being
followed.

This clause is no way limits the rights of employers, em-
ployees and the Union under the Occupational Health, Safety
and Welfare Act 1984 or other related legislation.

(2) Procedure
Where the matter is raised by an employee, or group of

employees, the following steps shall be observed�
(a) The employee(s) concerned shall discuss the matter

with the immediate supervisor. If the matter cannot
be resolved at this level the supervisor shall, within
two working days, refer the matter to a more senior
officer nominated by the employer and the
employee(s) shall be advised accordingly.

(b) The senior officer shall, if able, answer the matter
raised within five working days of it being referred



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 5977 W.A.I.G.

and if the senior officer is not so able, refer the mat-
ter to the employer for his/her attention, and the
employee(s) shall be advised accordingly.

(c) (i) If the matter has been referred in accordance
with subparagraph (b) above, the employee(s)
or the union workplace representative shall
notify the Union Secretary or nominee, to en-
able the opportunity of discussing the matter
with the employer.

(ii) The employer shall, as soon as practicable af-
ter considering the matter before it, advise the
employee(s) or, where necessary the Union,
of it�s decision. Provided that such advice shall
be given within 21 calendar days of the mat-
ter being referred to the employer.

(d) Should the matter remain in dispute after the above
processes have been exhausted either party may re-
fer the matter to the Western Australian Industrial
Commission.

(e) Nothing in this procedure shall preclude the parties
reaching agreement to shorten or extend the period
specified in 2(a) (b) or (c)(ii).

B. Discipline/Dismissal Procedures
(3) The procedures for discipline or dismissal shall, subject

to this clause, be set out in schedule C to this Award.
(a) The employee shall have the right to request Union

or personal representation in any formal warning or
discipline proceedings.

(b) Observance of these procedures shall in no way
prejudice the right of any party in dispute to refer
the matter for resolution in the Western Australian
Industrial Commission, at any time.

18.�COMPASSIONATE LEAVE
(1) On the death of a spouse or de facto spouse, child or

step-child, parent or parent in law, brother, sister or any other
person who immediately before that persons death lived with
the employee as a member of the employee�s family, the em-
ployee is entitled to Compassionate Leave, without loss of
ordinary time earnings, of up to three days.

(2) Compassionate leave need not be taken as consecutive
days and shall, at the discretion of the employee, be taken at
any time up to and including the two days following the fu-
neral.

(3) Payment for such leave may be subject to the employee
providing reasonable proof of the death and of the relation-
ship of the employee to the deceased.

(4) Compassionate leave is not to be taken where the em-
ployee is absent on another form of leave or would not other-
wise have been on duty unless the absence has been taken to
enable the employee to be with a dying relative.

19.�STUDY LEAVE
(1) The employer may allow up to five hours per week of

paid leave for private study purposes (inclusive of travel time).
Such leave may be granted at the discretion of the employer
upon application which shows that the intended study course
is consistent with and will contribute to achievement of or-
ganisational goals and objectives.

(2) Special arrangements shall apply in the case of employ-
ees enrolling in the TAFE certificate and advanced certificate
courses in Human Services (Disability). In all such cases, prior
to enrolment, the employee will need to secure the recom-
mendation of the Regional Manager and the approval of the
Managing Director. If approval is obtained then one full day�s
paid leave per week during the term/semester will be granted.
Approval for the special arrangements shall only be granted if
the courses described above are not available at any other time
outside normal working hours. Otherwise, the provisions of
subclause (1) shall apply.

(3) All costs associated with the study leave such as tuition
fees, books and associated fees shall be met by the employee,
unless the employer requests the employee to undertake the
study and offers to pay some or all of the costs.

(4) In all situations involving study leave the practical ap-
plication shall be at the discretion of the employer. In critical
or urgent situations the employer shall retain the right to

require the employee to work at the time of designated leave.
The employer shall not apply this provision unless it has been
determined that there are no reasonable alternatives. Leave
for examinations shall not be affected by this provision.

(5) An employee granted study leave in accordance with
this clause shall be entitled to paid leave for any formal ex-
aminations, in respect of the approved course of study, re-
quired to be undertaken during working hours.

20.�LEAVE WITHOUT PAY
(1) After twelve months service an employee may apply to

take leave without pay. The maximum amount of leave with-
out pay which can be approved shall be twelve months.

(2) Any request for leave without pay shall outline the rea-
sons for the request and will be at the discretion of the em-
ployer. The employer will take a flexible approach to such
requests with due regard for both the individual circumstances
of the employee and the effects upon the organisation.

(3) Any employee taking leave without pay shall be able to
return to their former position except in the case of organisa-
tional restructuring, in which case the following options will
apply:

move into an equivalent position at the same rate of pay
and entitlements or move into a lesser position on salary
maintenance for six months.

21.�SUPERANNUATION
(1) The employer shall contribute on behalf of the employee

in accordance with the requirements of the Superannuation
Guarantee (Administration) Act 1992.

(2) The employer shall initially contribute an amount equal
to 5% of the employee�s ordinary time earnings and shall there-
after increase the level of contribution in accordance with the
provisions of the Superannuation Guarantee (Administration)
Act 1992.

(3) Contributions into the nominated fund shall be paid
monthly commencing from the date of employment of an eli-
gible employee with the first payment due not more than two
months from the date of commencement of such employee.

(4) Contributions shall continue to be paid on behalf of an
employee in receipt of payments under the Worker�s Compen-
sation and Assistance Act.

(5) An employee may elect in writing to receive a superan-
nuation benefit in lieu of part of salary, as a component of
salary packaging offered in accordance with the provisions of
Clause 26.�Salary/Remuneration Packaging.

22.�PART-TIME EMPLOYEES
(1) (a) Notwithstanding anything contained in this Award,

an employee may regularly be employed to work less hours
per week than prescribed in Clause 10.�Hours.

(b) Notwithstanding the provisions of subclause (2) of Clause
10.�Hours, the employer may vary the ordinary hours of a
part-time employee where the employee consents in writing,
provided that the employer shall give the part-time employee
48 hours notice of such variation in hours. Where such notice
is not provided, payment for such hours shall be in accord-
ance with Clause 11.�Overtime.

(2) When an employee is employed under the provisions of
this clause they shall be paid at a rate pro-rata to the full-time
rate prescribed for the class of work on which the employee is
engaged in proportion to which the weekly hours bear to the
weekly hours of an employee engaged full-time on that class
of work.

(3) When an employee is employed under the provisions of
this clause they shall be entitled to the same leave, penalties
and conditions as prescribed in the Award for full time em-
ployees, with payment being in the proportion to which the
weekly hours bear to the weekly hours of employee engaged
full-time in that class of work.

23.�CASUAL EMPLOYEES
(1) �Casual Employee� shall mean an employee engaged by

the hour for a period of less than four consecutive weeks in
any one period of engagement.

(2) A casual employee shall be paid at one seventy-sixth of
the ordinary fortnightly rate of salary prescribed by this Award
for the classification in which the casual employee is employed
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for each hour so employed, with the addition of twenty
percentum.

24.�TEMPORARY EMPLOYEES
(1) �Temporary Employee� means an employee engaged for

a specific period or periods longer than one month but less
than 12 months.

(2) A temporary employee shall accrue and be paid all the
benefits prescribed by this Award for the time worked as if the
employee was permanently employed.

25.�INTRODUCTION OF CHANGE
(1) Where the employer has made a definite decision to in-

troduce major changes that are likely to have significant ef-
fects on employees, the employer shall notify employees who
may be affected, and their Union.

(2) As soon as practicable the employer shall enter into dis-
cussions with employees on issues involved in the changes.

(3) The employer shall discuss with the Union any matters
raised in relation to the changes including where relevant, re-
dundancy proposals, redeployment in lieu of redundancies and
redundancy payments.

26.�SALARY/REMUNERATION PACKAGING
(1) This clause shall be read in conjunction with the other

provisions of the award but the provisions of this clause, to
the extent that they deal with entitlements under the award
will prevail over and apply in lieu of the relevant provisions
of the award.

(2) Where agreed between the employer and an employee,
an employer may introduce remuneration packaging in respect
of salary and benefits (including any negotiated salary allow-
able) and the terms and conditions of such a package shall
not, when viewed objectively, be less favourable than the en-
titlements otherwise available under this award and shall be
subject to the following provisions

(a) The employer shall ensure the structure of any agreed
package complies with taxation and other relevant
laws.

(b) The employer shall confirm in writing to the em-
ployee the classification level and current salary pay-
able as applicable to that employee under Schedule
B�Minimum Salaries and Classification of the
award.

(c) The employer shall advise the employee in writing,
of his/her right to choose payment of the salary re-
ferred to in Schedule B instead of a remuneration
package.

(d) The employer shall advise the employee, in writing,
that award conditions, other than the salary and ben-
efits (including any negotiated salary allowable) shall
continue to apply.

(e) The employee shall advise the employer, in writing,
that the agreed cash component is adequate for his/
her ongoing living expenses.

(f) Where undue pressure or duress is placed on a party
to enter into such a package it will be open to either
party to seek relief in accordance with Clause 17 of
the award.

(3) The agreement, the terms and conditions of which shall
be in writing and signed by both the employer and employee,
shall detail the components of the total remuneration package
for the purpose of this agreement and for the purpose of com-
plying with time and wages records under the Act and Regu-
lations.

(4) A copy of the Agreement shall be made available to the
employee.

(5) The employee shall be entitled to inspect details of pay-
ments and transactions made under the terms of this agree-
ment and for this purpose where such details are maintained
electronically, shall be provided with access to a computer
terminal.

(6) The configuration of the remuneration package shall re-
main in force for the period agreed between the employee and
the employer.

(7) Where at the end of the agreed period the full amount
allocated to a specific benefit has not been utilised by

agreement between the employer and the employee, any un-
used amount may be carried forward to the next period or
paid as salary which will be subject to usual taxation require-
ments.

(8) In the event that changes in legislation, Income Tax As-
sessment Act determinations or Rulings, particularly in re-
spect of the Employer�s fringe benefits tax exempt status,
remove the employer�s capacity to maintain the salary pack-
aging arrangements offered to employees under this Agree-
ment, the employer shall be entitled to withdraw from the salary
packaging arrangements by giving notice to each affected em-
ployee three months prior to the withdrawal taking place.

(9) The employer shall as soon as practicable after being
advised of the legislative change advise the Union and em-
ployees and shall convene a meeting of the parties with a view
to reaching an alternative agreement on salaries and salary
benefits.

(10) In the event that consensus on the terms of a replace-
ment agreement cannot be reached it shall be open to the par-
ties to seek cancellation of the agreement and/or refer the matter
to the Western Australian Industrial Relations Commission
for conciliation or arbitration.

27.�SAVINGS
(1) No provision of this Award shall have the effect of re-

ducing the general conditions of employment, rate of remu-
neration or classifications of employees employed by
Workpower Incorporated, as existed immediately prior to the
operation of this Award.

(2) Any dispute relating to the application of this Savings
provision shall be dealt with in accordance with the provi-
sions of Clause 17.�Dispute Settlement/ Discipline Proce-
dures.

28.�RIGHTS RESERVED
The Union reserves the right throughout the duration of this

Award, failing agreement with the employer, to seek determi-
nation of the following matters before the Western Australian
Industrial Commission based on equity, first Award princi-
ples or community standards:

(a) Travelling and Accommodation Expenses
(b) Transfer of Employees
(c) Travelling, transfer and/or Relief Duty Allowances
(d) Removal Allowance
(e) Shift Work
(f) Protective Clothing and/or Uniforms
(g) Leave to attend Union Business
(h) Trade Union Training Leave
(i) Redundancy
(j) Jury Duty
(k) Promotion and Reclassification Methodology

SCHEDULE A�PARTIES TO THE AWARD
Hospital Salaried officers Association of Western Australia

(Union of Workers) is a named party to this Award.
Employer: Workpower Incorporated

SCHEDULE B�SALARIES AND CONDITIONS
CLASSIFICATIONS

(1) The minimum rates of salaries to be paid to employees
covered by this award shall be set out hereunder.

(2) Minimum Salaries
Arbitrated Salary
Safety Net Per Annum

Salary Adjustments Total Minimum
Level Per Annum Per Annum Rate

$ $ $
Level 1
1st year of service 19,232 1,252 20,484
2nd year of service 19,622 1,252 20,874
3rd year of service 20,021 1,252 21,273
Level 2
1st year of service 20,343 1,252 21,595
2nd year of service 20,997 1,252 22,249
3rd year of service 21,647 1,252 22,899
4th year of service 22,295 1,252 23,547
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Arbitrated Salary
Safety Net Per Annum

Salary Adjustments Total Minimum
Level Per Annum Per Annum Rate

$ $ $
Level 3 22,946 1,252 24,198

23,597 1,252 24,849
24,346 1,252 25,598

Level 4 24,864 1,252 26,116
25,629 1,252 26,881

Level 5 26,533 1,252 27,785
27,236 1,252 28,488

Level 6 27,975 1,252 29,227
29,154 1,252 30,406

Level 7 29,771 1,252 31,023
30,696 1,252 31,948

Level 8 31,647 1,252 32,899
32,998 1,252 34,250

Level 9 33,702 1,252 34,954
34,669 1,252 35,921

Level 10 35,664 1,252 36,916
36,688 1,252 37,940

Level 11 38,660 1,252 39,912
40,124 1,252 41,376

Level 12 42,204 1,252 43,456
Level 13 43,317 1,252 44,569

44,727 1,252 45,979
Level 14 46,188 1,252 47,440
Level 15 48,323 1,252 49,575

50,073 1,252 51,325
A 1 52,253 1,252 53,505

2 54,428 1,252 55,680
3 56,580 1,252 57,832
4 58,756 1,252 60,008
5 62,415 1,252 63,667
6 65,065 1,252 66,317
7 67,720 1,252 68,972
8 70,719 1,252 71,971
9 73,901 1,252 75,153

(a) An employee, who is 21 years of age or older on
appointment to a classification equivalent to Level
1, may be appointed to the minimum rate of pay based
on years of service, not on age.

(b) Annual increments shall be subject to the employ-
ee�s satisfactory performance over the preceding
twelve months.

(c) Any dispute in relation to the payment of an annual
increment shall be referred to the WA Industrial Re-
lations Commission for determination.

(d) Employees who are appointed to Level 1, Level 2 or
Level 3, and are under 21 years of age, salaries shall
be calculated using the following percentages of the
first year of service rate for the Level the employee
is appointed to:

%
Under 17 years of age 54
17 years of age 64
18 years of age 74
19 years of age 86
20 years of age 97

Notwithstanding this provision, the employer can appoint
an employee to the first year of service rate or higher.

(3) Salaries�Specified Callings and Other Profession-
als

(a) Employees who are employed in the calling of Medi-
cal Scientist, Scientific Officer, Dietician, Occupa-
tional Therapist, Physiotherapist, Social Worker,
Speech Pathologist or any other professional calling
as agreed between the union and employers, shall
be entitled to Annual Salaries as follows:

Arbitrated Salary
Safety Net Per Annum

Salary Adjustments Total Minimum
Level Per Annum Per Annum Rate

$ $ $
Level 5/10 26,533 1,252 27,785

27,975 1,252 29,227
29,771 1,252 31,023
31,647 1,252 32,899
34,669 1,252 35,921
36,688 1,252 37,940

Arbitrated Salary
Safety Net Per Annum

Salary Adjustments Total Minimum
Level Per Annum Per Annum Rate

$ $ $
Level 11/12 38,660 1,252 39,912

40,124 1,252 41,376
42,204 1,252 43,456

Level 13/14 43,317 1,252 44,569
44,727 1,252 45,979
46,188 1,252 47,440

Level 15 48,323 1,252 49,575
50,073 1,252 51,325

A 1 52,253 1,252 53,505
2 54,428 1,252 55,680
3 56,580 1,252 57,832
4 58,756 1,252 60,008
5 62,415 1,252 63,667
6 65,065 1,252 66,317
7 67,720 1,252 68,972
8 70,719 1,252 71,971
9 73,901 1,252 75,153

(b) Subject to subclause (d) of this clause, on appoint-
ment or promotion to the Level 5/10 under this
clause:

(i) Employees, who have completed an approved
three academic year tertiary qualification, rel-
evant to their calling, shall commence at the
first year increment.

(ii) Employees, who have completed an approved
four academic year tertiary qualification, rel-
evant to their calling, shall commence at the
second year increment.

(iii) Employees, who have completed an approved
Masters or PHD degree relevant to their call-
ing shall commence on the third year incre-
ment.

Provided that employees who attain a higher tertiary
level qualification after appointment shall not be en-
titled to any advanced progression through the range.

(c) The employer and union shall be responsible for de-
termining the relevant acceptable qualifications for
appointment for the callings covered by this clause
and shall maintain a manual setting out such qualifi-
cations.

(d) The employer in allocating levels pursuant to
subclause (b) of this clause may determine a com-
mencing salary above level 5/10 for a particular call-
ing/s.

(e) Annual increments shall be subject to the employ-
ee�s satisfactory performance over the preceding
twelve months.

(f) Any dispute in relation to the payment of an annual
increment shall be referred to the WA Industrial Re-
lations Commission for determination.

(4) The rates of pay in this award include three arbitrated
safety net adjustments totalling $24.00 per week available
under the Arbitrated Safety Net Adjustment Principle pursu-
ant to either the December 1993 State Wage Decision, the
December 1994 State Wage Decision and the March 1996
State Wage Decision. The first, second and third $8.00 per
week arbitrated safety net adjustments may be offset to the
extent of any wage increase payable since 1 November 1991
pursuant to enterprise agreements or consent awards or award
variations to give effect to enterprise agreements, insofar as
that wage increase or part of it has not previously been used to
offset an arbitrated safety net adjustment. Increases made un-
der previous State Wage Case Principles or under the current
Statement of Principles, excepting those resulting from enter-
prise agreement, are not to be used to offset arbitrated safety
net adjustments.

SCHEDULE C�DISCIPLINE AND DISMISSAL
PROCEDURES

(Note: For the purposes of this schedule only,� employee�
shall mean an employee with a disability.)

(1) Minor Breaches and Performance Issues
These could be described as breaches of employment con-

ditions that are isolated but it is not acceptable that they
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re-occur; or, an aspect of a person�s work performance that
requires improvement.

Examples of minor breaches or unacceptable performance
issues are�

below standard work conduct or poor attitude
unacceptable standard of dress
late attendances
inappropriate interaction with employees
below standard work performance.

(2) Procedures for Minor Breaches and Performance Is-
sues

Minor breaches or performance issues (that require address-
ing prior to an annual performance appraisal) should be dealt
with by the Manager as follows:

The Manager/Supervisor counsels the staff member con-
cerned outlining the issue and describing the appropriate
behaviour desired. The staff member will be given the
opportunity to explain their behaviour during this dis-
cussion. The Manager/Supervisor should make a note of
this discussion having occurred in their diary.
If there are repeated incidents, the Manager/Supervisor
should conduct a further discussion as outlined above. A
written report outlining the issues and outcomes should
be completed and signed by the person before being
placed on their personnel file. If the person disagrees with
the report they should state their reasons on the report
and sign accordingly.
Any further recurrence will result in the staff member
being placed on review. The issues, review period, level
of improvement required and consequences of lack of
improvement should be clearly outlined in writing for
the person concerned. A copy of this report should be
signed and placed on their personnel file.
At the end of the review period, the Manager/Supervisor
should conduct an evaluation of the staff member�s per-
formance. Where satisfactory, there will be no further
action except to note the file accordingly. Where perform-
ance is still considered unsatisfactory the recommended
course of action is discussed with the Managing Direc-
tor.

(3) Serious Breaches
A serious breach of employment conditions may be described

as any action which may result in the possible dismissal of a
staff member. Examples include:

Being under the influence of alcohol or use of illegal drugs
in a work situation.
Bullying, teasing or verbal abuse of an employee.
Using force on an employee greater than necessary to
reasonably restrain or avert potential danger of injury to
self.
Infringement of the dignity of an employee.
Neglect of an employee or duty.
Threatening or intimidating behaviour directed at another
staff or employee.
Refusal to carry out reasonable instruction.
Repeated minor incidents or performance issues.
Conduct bringing the organisation or individual into dis-
repute.

In addition, certain breaches may result in immediate dis-
missal. Examples of these are:

Wilful damage to organisational property.
Fighting at work.
Threatening behaviour or cruelty towards employees.
Sexual offences.
Gross Negligence.
Stealing.
Blatantly refusing to carry out reasonable, lawful order.
Use of banned techniques as listed on the challenging
behaviour policy.

(4) Procedures for Serious Breaches
All complaints regarding serious breaches must be verbally

reported to the Manager immediately. Failure to do so may be

considered neglect of duty. A written report outlining the de-
tails of the complaint should be submitted to the Manager on
the same day.

Upon receipt of a complaint regarding a serious breach the
Manager should:

Report the situation to the Managing Director.
Obtain approval from the Managing Director if it is con-
sidered necessary to notify the police.
Advise the staff member concerned of the allegations
made against them, providing them with a written copy
of the allegations and requesting them to respond in writ-
ing to these allegations.
Depending on the nature of the breach, relieve from duty
the staff member on full pay until the investigation has
been carried out advising the person why this action must
be taken.
Conduct an immediate inquiry to establish the full facts
surrounding the matter, obtaining written reports from
the complainant and any witnesses. Where possible no
one should leave the work site until all reports have been
completed.
If it is not possible to obtain a written statement due to a
witness being unable to write, they should be interviewed
in front of a second (uninvolved) witness to establish the
facts. A report of this interview should be written by the
Regional Manager and signed by the second witness to
verify it as an accurate account of the interview.
All documents and reports regarding the allegations must
be signed and dated by the author. In the event of a dis-
pute regarding the content of a report, details should be
noted and included in the Manager�s report.
The Manager should submit to the Managing Director a
written report outlining the incident, the response to alle-
gations, the result of the inquiry, reports submitted re-
garding the incident and recommendations.
If the allegations cannot be proven or prove to be un-
founded, the matter will be closed and all written infor-
mation will be placed on the staff member�s file in a sealed
envelope. The envelope will not be re-opened unless fur-
ther allegations are made regarding the person and then
with the approval of the Managing Director.
Where the allegations are proven to be accurate, the staff
should be informed as soon as possible of any decision
taken by the Managing Director and advised of what dis-
ciplinary action will occur.
If as a consequence of disciplinary action the employee
is placed on a period of review, they will be advised in
writing the reasons, related issues, review length, im-
provement required, training required, consequences of
lack of improvement and consequences of repeated be-
haviour. A copy of this report along with all reports writ-
ten regarding the incident will be filed on the staff
member�s file. After the defined review period, the Man-
ager will conduct an evaluation of the staff member�s
performance. If satisfactory there will be no further ac-
tion. If not satisfactory the person shall be liable to dis-
missal.
Alternatively the employee may be dismissed summar-
ily, or with notice depending on the nature of the breach
and any mitigating circumstances. Staff will be notified
in writing where a decision is made to dismiss them and
of the reasons therefore.

Note: Approval for opening sealed documents on any staff
file must be sought from the Managing Director.
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INGHAMS ENTERPRISES PTY LTD TELESALES
ENTERPRISE BARGAINING AGREEMENT 1996

No. AG 288 of 1996.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

The Shop, Distributive and Allied Employees� Association
of Western Australia

and
Inghams Enterprises Pty Ltd.

No. AG 288 of 1996.
Inghams Enterprises Pty Ltd Telesales Enterprise

Bargaining Agreement 1996
No. AG 288 of 1996.

COMMISSIONER S.A. CAWLEY.
23 December 1996.

Order.
HAVING heard Ms K Cameron on behalf of the Applicant
and Mr H Bemmerl on behalf of the Respondent and by con-
sent, now therefore, I the undersigned, pursuant to the powers
conferred under the Industrial Relations Act, 1979 do hereby
order �

THAT the agreement in the following schedule, to be
known as the �Inghams Enterprises Pty Ltd Telesales
Enterprise Bargaining Agreement 1996, No. AG 288 of
1996� be and is hereby registered.

(Sgd.) S.A. CAWLEY,
[L.S] Commissioner.

Schedule.

1.�TITLE
This Agreement shall be known as the �Inghams Enterprises

Pty Ltd Telesales Enterprise Bargaining Agreement 1996, No.
AG 288 of 1996�.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Area and Scope
4. Parties Bound
5. Term of Agreement
6. Relationship to Award
7. Agreement Not a Precedent
8. Hours of Work
9. Wages

10. Classifications
11. Meal Money
12. Shift Work
13. No Further Claims
14. Productivity Measures
15. Long Service Leave
16. Grievance Procedure
17. Signatories

3.�AREA AND SCOPE
The area and scope of this Agreement shall be that prescribed

in The Shop and Warehouse (Wholesale and Retail Establish-
ments) State Award 1977 (No R32 of 1976), (�the Award�),
as amended from time to time, insofar as it applies to employ-
ees of Inghams Enterprises Pty Ltd, employed in its telesales
room at Osborne Park, Western Australia.

4.�PARTIES BOUND
This Agreement shall apply to and be binding on Inghams

Enterprises Pty Ltd (�the Company�) and The Shop, Distribu-
tive and Allied Employees� Association of Western Australia
(�the Union�) and shall apply to all employees employed at
the Company�s telesales operation in Osborne Park, who are
members or are eligible to be members of the Union and who
are covered by the Award or any successor thereto.

There are approximately eight telesales employees whose
conditions of employment will be regulated by the terms of
this Agreement.

5.�TERM OF AGREEMENT
(1) This Agreement shall operate from 21 October 1996 and

shall expire on 20 October 1998.
(2) The parties to this Agreement shall begin negotiations

for a new Agreement at least three months prior to the expira-
tion of this Agreement.

(3) Following its expiry, the Agreement shall continue to
operate until varied by the parties or replaced by another Agree-
ment.

6.�RELATIONSHIP TO AWARD
(1) This Agreement shall be read and interpreted wholly in

conjunction with the Award, as varied from time to time, as
identified in Clause 3.- Area and Scope, of this Agreement.

(2) Where there is any inconsistency between this Agree-
ment and the Award, this Agreement shall prevail to the ex-
tent of that inconsistency. Where this Agreement is silent,
Award provisions shall apply.

7.�AGREEMENT NOT A PRECEDENT
This Agreement shall not be used as a precedent in any other

negotiations.

8.�HOURS OF WORK
The ordinary hours of work shall be worked over consecu-

tive days between 6.00am and 6.00pm Monday to Friday, with
a maximum daily engagement of eight ordinary hours.

9.�WAGES
(1) Full Time Employees
The wage increases listed below shall come into effect on

the first full pay period on or after the dates specified.
Classification Current 21 October 20 October 23 March

rates 1996 1997 1998
Level 1 $458.28 $481.19 $490.82 $505.54
Level 2 $482.40 $506.52 $516.65 $532.15
Level 3 $532.38 $559.00 $570.18 $587.28

(2) Part Time Employees
Part time employees shall receive payment for ordinary hours

of work at an hourly rate of one thirty eighth of the appropri-
ate rate prescribed by subclause (1) hereof.

(3) Casual Employees
A casual employee shall be paid one thirty eighth of the

appropriate rate prescribed in subclause (1) hereof, and in
addition a loading in of 25% for all ordinary hours of work.

(4) This Agreement shall not operate to cause any employee
to suffer a reduction in an overaward payment.

10.�CLASSIFICATIONS
(1) Level 3
A Level 3 employee shall be an employee appointed to the

position of second in charge of the telesales staff.
Level 2
A Level 2 employee shall be an employee who is multi-

skilled in the telesales operations and performs a range of duties
including ordering, invoicing and reports and has single re-
sponsibilities and extended data processing skills.

Level 1
All other employees shall be graded as Level 1 employees.

Level 1 employees are primarily involved in ordering.
(2) Higher Duties Allowance
Where a Level 1 or Level 2 employee is required to work

for a day or more in a position which is paid at a higher rate of
pay, that employee shall be entitled to payment at the higher
rate whilst so employed.

11.�MEAL MONEY
When an employee is required to continue working after

the usual finishing time for more than two hours, he/she shall
be paid $6.50 for the purchase of any meal required.

12.�SHIFT WORK
In addition to the provisions of Clause 34.�Shift Work of

the Award, where an employee is required to work an early
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morning shift on any day, Monday to Friday, the employee
shall be paid a loading of 25% on all actual hours worked for
that day.

An early morning shift is defined as a shift which commences
prior to the spread of ordinary hours as prescribed by Clause
8.�Hours of Work, of this Agreement, but no earlier than
5.00am.

When an employee who works shift work in accordance
with this clause takes annual leave, he or she shall receive a
loading of 25% during such leave in lieu of the 17½% annual
leave loading.

13.�NO FURTHER CLAIMS

(1) It is agreed that the Union undertakes that no further
claims will be made upon the Company for the term of this
Agreement.

(2) In the event that the Award is varied to include any fu-
ture �Safety Net Adjustments� awarded by the Western Aus-
tralian Industrial Relations Commission then such increases
shall be offset against the increases in this Agreement.

14.�PRODUCTIVITY MEASURES

In recognition of the wage increases payable in accordance
with this Agreement, the following productivity and efficiency
measures shall be introduced:

(1) Full time employees shall increase their actual work-
ing hours by one hour each week, to 37¼ ordinary
hours, to be worked at a time mutually agreed be-
tween each employee and the telesales manager.

(2) All employees are to receive necessary training to
become skilled in the operation of Lotus software
package.

(3) Part time employees are to become more multi-
skilled.

15.�LONG SERVICE LEAVE

(1) The long service leave provisions published in Volume
59 of the Western Australian Industrial Gazette at pages 1 to
6, both inclusive, shall be incorporated in and deemed part of
this Agreement.

(2) An employee shall be entitled to access his or her pro-
rata long service leave entitlement once he or she has com-
pleted ten year�s service with the Company. The leave shall
be taken at a time mutually agreed between the employee and
the Company.

16.�GRIEVANCE PROCEDURE

(1) Any question, dispute or difficulty arising from this
Agreement shall be dealt with in accordance with the follow-
ing procedure:

(a) The matter shall first be discussed between the em-
ployee affected and the appropriate supervisor. The
employee may choose to be represented by the Un-
ion delegate.

(b) If not settled the matter shall be discussed between
the employee, an accredited representative of the
Union and the appropriate representative of the Com-
pany.

(c) If not settled the matter shall be discussed between
an official of the Union and an appropriate repre-
sentative of the Company.

(2) A reasonable time frame shall apply to each step of the
procedure as prescribed in subclause (1) of this clause.

(3) While the matter in dispute is being discussed in accord-
ance with the procedure, as prescribed in subclause (1) of this
clause, work shall continue and the status quo as applying
before the dispute shall be maintained. No party shall be preju-
diced in relation to the final settlement by the continuance of
work in accordance with this clause.

(4) It will be open to either party at any time to seek the
assistance of the Western Australian Industrial Relations Com-
mission in resolving any dispute.

17.�SIGNATORIES
For and on behalf of
The Shop, Distributive and Allied Employees�
Association of Western Australia:
(signed)
Signature Date
MARTIN BRIAN PRITCHARD
Name of Signatory
ASSISTANT SECRETARY
Position of Signatory
For and on behalf of
Inghams Enterprises Pty Ltd:
(signed)
Signature Date  22/10/96
P.J. MANNING
Name of Signatory
GENERAL MANAGER
Position of Signatory

 JAMES HARDIE PIPELINES OSBORNE PARK SITE
REDUNDANCY AGREEMENT.

No. AG 278 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous
Workers� Union, Miscellaneous Workers� Division,

Western Australian Branch and Another
and

The Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union of Workers�

Western Australian Branch
and

James Hardie Plumbing & Pipelines Pty Ltd.
No. AG 278 of 1996.

COMMISSIONER J. F. GREGOR.
6 December 1996.

Order.
REGISTRATION OF AN

ENTERPRISE BARGAINING AGREEMENT
No. AG 278 OF 1996

Having heard Ms S. Ellery on behalf of the first named party
and Mr G. Sturman of on behalf of the second named party
and Mr M. Beros on behalf of the third named party, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979 hereby orders�

THAT the document titled the James Hardie Pipelines
Osborne Park Site Redundancy Agreement, No. AG 278
of 1996, filed in the Commission on 14 October 1996
and as subsequently amended by the parties, signed by
me for identification, be and is hereby registered as an
Industrial Agreement, and shall have effect from 4 De-
cember 1996.

(Sgd.) J. F. GREGOR,    
[L.S.] Commissioner.

���

Schedule.

1.�TITLE
This Agreement shall be referred to as the James Hardie

Pipelines Osborne Park Site Redundancy Agreement, No. AG
278 of 1996.

2.�ARRANGEMENT
1. Title
2. Arrangement
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3. Scope
4. Alternative Employment
5· Selection Criteria
6. Redundancy Package
7. Counselling & Job Search Assistance
8. Dispute Resolution
9. Signatories

3.�SCOPE
When the operational requirements of the business, or

sections of the business, demand reductions in the numbers of
people employed, the following selection criteria and
redundancy package will apply for permanent employees
covered by any of the following Awards;

Plastic Manufacturing Award 1977
Metal Trades (General) Award 1966
Shop and Warehouse (Wholesale and Retail Establish-
ments) State Award 1977.

This agreement applies to an estimated 60 employees.

4.�ALTERNATIVE EMPLOYMENT
If available, people selected for redundancy will be offered

any alternative positions that may exist at the time as follows:
(1) The Company will attempt to find suitable alterna-

tive positions commensurate with the skills and abili-
ties of the individual and the needs of the business.

(2) If an alternative position is offered (other than a suit-
able one) and accepted and requires the person to
acquire substantial new skills and/or there are sig-
nificant changes to conditions of employment then
a three month trial period will apply. (A significant
change in conditions includes people originally em-
ployed on the basis of working a fixed shift who
would have to move to a rotating shift system to take
up alternative employment). Before the end of the
trial period, either party may decide to offer or take
up the redundancy payment if the trial has been un-
successful.

(3) If an offer of alternative employment is accepted,
and the rate for the alternative position is lower than
the employees current base rate of pay, that base rate
of pay will be maintained for the trial period. At the
end of the trial period, the employee will be paid the
rate for the alternative position.

5.�SELECTION CRITERIA
Selection of people for redundancy will be based on the

following:
(1) The position(s) that the business decides are no

longer required. If there is more than one job holder
of the position(s) to be made redundant then the fol-
lowing criteria will be used;

(2) The skills needed to be retained by the business.
Employees will be selected on the basis of the skills
they have against those needed to be retained by the
business for the future. If further selection has to be
made then the criteria will be on performance;

(3) Performance. Each employee will be assessed against
the critical performance elements of the job which
they currently perform. Employees will have an op-
portunity to respond to the outcome of such an as-
sessment if they wish.

6.�REDUNDANCY PACKAGE
The redundancy package will consist of:
(1) Notice period
Less than 1 years continuous service�1 week
More than one years continuous service�4 weeks
Plus 1 additional weeks notice if the employee is over 45

years old.
The Company may elect to make a payment in lieu of the

whole or part of the notice period.
(2) Weeks Pay
A weeks pay means the ordinary time rate of pay for the

employee concerned. It will also include any tool allowance
normally paid to people covered by the Metal Trades (General)
Award 1966.

(3) Severance Pay
Three weeks pay for each completed year of service up to a

maximum of 60 weeks pay.
(4) Long Service Leave
Pro-rata Long Service Leave entitlements will be paid to

employees whose continuous service exceeds 5 years.
(5) Annual Leave
Employees will be paid outstanding entitlements of annual

leave including leave loading on pro-rata entitlements.
(6) Sick Leave
Employees with less than 20 years service will be paid any

untaken accrued sick leave up to a maximum of 30 days.
Employees with more than 20 completed years service will be
paid any untaken accrued sick leave up to a maximum of 45
days.

(7) Superannuation
Entitlements for redundancy termination will be paid out as

per the regulations of the James Hardie �Securiplan� fund.

7.�COUNSELLING & JOB SEARCH ASSISTANCE
Counselling for affected employees will be available under

our Employee Assistance Program. Job search assistance will
also be offered in the form of preparation of Resume�s and job
applications, written confirmation of service, and contact with
employment agencies.

8.�DISPUTE RESOLUTION
Any questions, disputes or difficulties arising under this

Agreement will be dealt with according to the disputes
resolution procedures in the James Hardie Pipelines Osborne
Park Enterprise Bargaining Agreement 1995.

9.�SIGNATORIES
This Agreement is made by the following parties:

For and on behalf of the Australian Liquor, Hospitality
and Miscellaneous Workers� Union, Miscellaneous Work-
ers� Division, Western Australian Branch

Signed: ............................. Date: 12 September 1996
Sharryn Jackson
Acting Secretary

For and on behalf of the Automotive, Food, Metals, En-
gineering, Printing and Kindred Industries Union of
Workers�Western Australian Branch

Signed: ............................. Date: 3 October 1996
John Sharp-Collett

For and on behalf of James Hardie Plumbing & Pipe-
lines Pty Ltd

Signed: ............................. Date: 17 September 1996

K M D INTERIORS (WA) PTY LTD INDUSTRIAL
AGREEMENT.

No. AG 51 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Western Australian Builders� Labourers�, Painters and

Plasterers Union of Workers
and

K M D Interiors (WA) Pty Ltd.
No. AG 51 of 1996.

K M D Interiors (WA) Pty Ltd Industrial Agreement.
CHIEF COMMISSIONER W S COLEMAN.

11 December 1996.
Order.

HAVING heard Mr G. Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent, now
therefore the Commission, pursuant to the powers conferred
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on it under the Industrial Relations Act, 1979, and by consent,
hereby orders�

THAT the Enterprise Bargaining Agreement in the terms
of the following schedule be registered with effect on
and from the 8th day of March 1996.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

���

Schedule.

1.�TITLE
This Agreement will be known as the K M D Interiors (WA)

Pty Ltd Industrial Agreement.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave
16. Pyramid Sub-Contracting
17. All-In Rates
18. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
Appendix A�Wage Rates
Appendix B�Drug and Alcohol, Safety and Reha-
bilitation Program

3.�AREA AND PARTIES BOUND
This is an Agreement between The Western Australian

Builders� Labourers, Painters & Plasterers Union of Workers
(hereinafter referred to as the �Union�) and K M D Interiors
(WA) Pty Ltd (hereinafter referred to as the �Company�) in
the State of Western Australia.

4.�APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No 14 of 1978 (the �Award�). There are
approximately 2 employees covered by this Agreement.

5.�DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1997.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.�DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46.�Settlement of Disputes of the Award.

7�SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the Western
Australian Industrial Relations Act 1979, as amended (the
�Act�).

8.�RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates

of pay, conditions, allowances and other matters in this
Agreement and the Award the higher rate shall apply.

9.�ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agreement,
this Agreement may be terminated in accordance with the
requirements of the Act.

10.�WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A�Wage Rates.

11.�INDUSTRY STANDARDS
It is a term of this Agreement that the Company will continue

to meet its current level of payment into the Western Australian
Construction Industry Redundancy Fund and will immediately
increase its level of payment into the Construction and Building
Unions Superannuation Scheme to $50.00 per week per
employee.

12�CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair of safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year).

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

13.�TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $11.00 per week per employee
shall be paid by the employer to the Union Education and
Training Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calendar year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer�s operations. The onus
shall rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee�s attendance at a course other
than:

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this Agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learning),
and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen�s Rights
Certificates.

14.�SENIORITY
1. The parties agree the continuity of employment is desirable

wherever possible, and that where it is not possible, employees
will be retrenched in order of seniority.

2. When applying the �first on last off� principle it is agreed
subject to the caveat of �all things being equal�, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where employee�s individual skills may be subject to this
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caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6.�Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

15.�SICK LEAVE
For sick leave accrued after the date of ratification of this

Agreement the following will apply.
(a) The Company�s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is re-en-
gaged within a period of six months, the unpaid
balance of sick leave shall continue from the date of
re-engagement.

16.�ALL-IN PAYMENTS
1 All-In methods of payments shall be prohibited.
2 �All-In Payments� means any system of payment that is

hourly, weekly, or daily which is either in lieu of payment for
overtime, or in lieu of one or more of the various award
conditions such as annual leave, public holiday payments,
inclement weather, etc.

Provided that All-In payments do not include casual
engagement on terms prescribed by the appropriate Award or
Agreement.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference
(if any) between the employee�s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during his/her period of employment.

In addition to making the appropriated taxation deductions
from the employee�s wages, the employer shall also be required
to make the appropriate contributions to the C+BUSS and
Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a site
that is let to circumvent the payments prescribed under the
award or this clause, the matter may, if not resolved by the
head contractor, be negotiated between the parties or referred
to the Western Australian Industrial Relations Commission.

5. Any industrial action that may arise, shall be confined to
the employer in breach of this clause.

17.�PYRAMID SUB-CONTRACTING
1 �Pyramid Sub-Contracting� is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-
contractor.

2 Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-
contractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the
sub-contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term �Pyramid Sub-Contracting� the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further
between the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

18.�DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B�Drug
and Alcohol, Safety and Rehabilitation Program.

_____(signed)_____ ______(signed)_____
on behalf of the Uniion on behalf of the Company

_K. Dickinson_____
(Print Name)

Dated this 27th day of February 1996.

APPENDIX A�WAGE RATES
1 August 1 February 1 August 1 February

1995 1996 1996 1997
Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $
Labourer Group 1 13.75 14.21 14.66 15.11
Labourer Group 2 13.27 13.71 14.15 14.59
Labourer Group 3 12.92 13.35 13.77 14.20
Plasterer, Fixer 14.29 14.76 15.23 15.70
Painter, Glazier 13.97 14.43 14.89 15.35
Signwriter 14.26 14.73 15.20 15.68

APPENDIX B�DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAMME

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
� Site safety and the involvement of the site safety

committee
� Peer intervention and support
� Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

(b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

(c) There will be no payment of lost time to a person
unable to work in a safe manner.

(d) If this happens 3 times the employee shall be given
a written warning and made aware of the availabil-
ity of treatment/counselling. If the employee refuses
help he/she may be transferred/dismissed the next
time he/she is dangerously affected.

(e) For the purposes of disciplinary action a warning
shall be effective for a period of 12 months from the
date of issue.

(f) An employee having problems with alcohol and/or
other drugs:

� Will not be sacked if he/she is willing to get help.
� Must undertake and continue with the recommended

treatment to maintain the protection of this program.
� Will be entitled to sick leave or leave without pay

while attending treatment.
4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will:
(a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
(b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative commit-
tee member(s) at the two hour BTG Drug and Safety
in the Workplace training course.
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MASTERPLANNERS INTERIORS PTY LTD
INDUSTRIAL AGREEMENT

No. AG 49 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders� Labourers�, Painters and
Plasterers Union of Workers

and
Masterplanners Interiors Pty Ltd.

No. AG 49 of 1996.

Masterplanners Interiors Pty Ltd Industrial Agreement.

CHIEF COMMISSIONER W S COLEMAN.
11 December 1996.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent, now
therefore the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, and by con-
sent, hereby orders�

THAT the Enterprise Bargaining Agreement in the terms
of the following schedule be registered with effect on
and from the 8th day of March 1996.

(Sgd.) W.S. COLEMAN,
[L.S] Chief Commissioner.

Schedule.
1.�TITLE

This Agreement will be known as the Masterplanners Inte-
riors Pty Ltd Industrial Agreement.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increases
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave
16. Productivity Initiatives
17. All-In Payments
18. Pyramid Sub-Contracting
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
Appendix A�Wage Rates
Appendix B�Drug and Alcohol, Safety and Reha-
bilitation Program

3.�AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers� Labourers, Painters & Plasterers Union of Workers (here-
inafter referred to as the �Union�) and Masterplanners Interiors
Pty Ltd (hereinafter referred to as the �Company�) in the State
of Western Australia.

4.�APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No 14 of 1978, the Building Trades General
Award No 31 of 1966 and the National Building and

Construction Industry Award, 1990 (the �Awards�). There are
approximately 20 employees covered by this Agreement.

5.�DURATION
This Agreement shall commence from the first pay period

on or after 1 February 1996 and shall continue in effect until
31 July 1997. Provided that nothing in this clause shall pre-
vent the implementation of an Enterprise Agreement as de-
tailed in Clause 9.�Enterprise Agreement herein.

Neither the Union nor its members shall make any claim
against the Company for increases in rates of remuneration or
make any other claim at all in the life of this Agreement, ex-
cept for any National or State Award changes to specific al-
lowances, in the Awards.

6.�DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46.�Settlement of Disputes of the Build-
ing Trades (Construction) Award 1987.

Dispute Avoidance and Settlement Procedure
1. In the first instance an employee shall submit a request

concerning an industrial issue to either their own site union
representative or the immediate supervisor/foreperson. If the
matter cannot be resolved at this stage then the following pro-
cedure shall be applied.

a) The Company and union delegate/shop steward shall
submit the issue to the immediate supervisor/
foreperson.

b) If not settled at this stage the employee and union
delegate/shop steward shall submit the issue to the
site manager of the Company.

c) If not settled at this stage the employee and union
delegate/shop steward may submit the matter to the
Union organiser for discussion with the project man-
ager or industrial relations officer in consultation with
the Company�s site manager.

d) If the dispute still exists after the aforementioned
processes have been carried out, then the matter shall
be referred to the Western Australian Industrial Re-
lations Commission for determination. The decision
of the Western Australian Industrial Relations Com-
mission will be accepted by all parties subject to
rights of appeal.

2. Whilst the above procedures are being carried out work
will continue as it did prior to the issue arising. Neither par-
ties shall be prejudiced as to final settlement by the continu-
ance of work in accordance with this clause.

Procedure for Settling Disagreements over Safety Issues
1. Where a safety problem exists work shall cease only in

the affected area. Work shall continue elsewhere unless ac-
cess of safe working areas is unsafe. However, any problem
of access shall immediately be rectified and the employees
will use an alternative safe access to such safe working areas
while the usual access is being rectified.

2. Should the whole project be in dispute on the basis that
the whole project is thought to be unsafe, a Worksafe WA
inspector shall be immediately called. Pending the arrival of
the inspector the following procedures shall apply:

a) The Company will have the right to move workers
to another site.

b) Immediate inspections of the disputed areas involv-
ing both Company and employee representatives of
the site safety committee shall take place in the or-
der of priority nominated by the Company in con-
sultation with other relevant contractors. These
inspections shall identify what safety rectification
needs to take place in the disputed areas.

c) All employees who can be gainfully employed shall
immediately rectify that which needs to be rectified.

d) The Company will nominate in order of priority the
areas to be inspected by the safety committee as rec-
tification work is completed. On verification that
rectification has been completed productive work



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 6977 W.A.I.G.

will resume. Such resumption of work shall take
place in stages as each area has been cleared.

e) Providing that any disagreement between the Com-
pany and the safety committee shall be determined
by the recommendation of a Worksafe WA inspec-
tor.

f) The position of the chairperson of the Workplace
Safety Committee or their safety representative shall
be undertaken in addition to their normal work obli-
gations to the Company.

3. The Company and employees recognise their obligations
as set out in the Occupational Health and Safety Act, as
amended.

Demarcation Procedure
1. Consultations shall be the primary method of avoiding

demarcation disputes. If a dispute does occur, then senior of-
ficials of the Union concerned will meet with the aim of reach-
ing a resolution as soon as possible.

2. A demarcation issue or dispute shall not result in a work
stoppage, ban or limitation on the project. All work shall con-
tinue as normal whilst the dispute is being resolved.

3. If within a period of 7 days the issue is not resolved the
matter will be referred, where appropriate, to the Australian
Industrial Relations Commission and/or the Western Austral-
ian Industrial Relations Commission.

7�SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the Western Aus-
tralian Industrial Relations Act 1979, as amended and in Di-
vision 2, Section 170MA of the Industrial Relations Act 1988.

8.�RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Awards. Where this Agreement is silent on rates of pay
and other matters pertaining to the employment relationship,
the Award shall apply. Where there is conflict between the
rates of pay, conditions, allowances and other matters in this
Agreement and the Award the higher rate shall apply.

9.�ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a (National) enterprise agreement,
this Agreement may be terminated in accordance with the re-
quirements of the relevant Act.

10.�WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A�Wage Rates.

11.�INDUSTRY STANDARDS
It is a term of this Agreement that the Company will con-

tinue to meet its current level of payment the Western Aus-
tralian Construction Industry Redundancy Fund and will
increase in the first full pay period following ratification of
this Agreement its level of payment into the Construction and
Building Unions Superannuation Scheme to $50.00 per week
per employee.

12�CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair of safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars per year (or as preferred by

employees) to be replaced on a fair wear and tear
basis.

(c) 1 bluey jacket for each employee employed during
the period 1 April to 31 October.

2. The Company will also make available to each employee,
when requested by them, sun screen lotion, safety sun glasses
and sun brims to fit over safety helmets.

13.�TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $11.00 per week per employee
shall be paid by the employer to the Construction Skills Cen-
tre Education and Training Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calendar year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer�s operations. The onus
shall rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

The employer shall not be liable for any additional expenses
associated with an employee�s attendance at a course other
than payment of ordinary time earnings for the time involved.

Leave of absence granted pursuant to this clause shall count
as services for all purposes of this Agreement.

The maximum leave with pay will be two weeks per annum
or as otherwise agreed which cannot be accrued from year to
year and will not be paid unless used for training, only related
to the employee�s trade/skills or to meet the Company require-
ments.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing).

4. Labourers will be encouraged to train and work in trade
areas, as long as employees are able to access an agreed career
path in these trade areas.

5. It is understood it is a goal of the Company to encourage
multi-skilling.

14.�SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible, em-
ployees will be retrenched in order of seniority, taking into
account their skill levels.

15.�SICK LEAVE
For sick leave accrued from 1 February 1996, the following

will apply:
(a) The Company�s employees shall have the option of:

i) being paid up to 5 days unused sick leave per
annum and having the balance of unused sick
leave accrue and paid out on termination.

ii) having all unused sick leave accrued paid out
on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is re-en-
gaged within a period of six months, the unpaid
balance of sick leave shall continue from the date of
re-engagement.

16.�PRODUCTIVITY INITIATIVES
In exchange for the significant wage increases and other

benefits to employees which re provided in this Agreement, it
is agreed that the following initiatives will be implemented as
a means to improve productivity. Furthermore, this Agree-
ment is intended to assist working relations and broaden the
co-operation between the employee, Union and the Company.

1. Wages will be paid direct into the employees bank ac-
count such that it will be available to the employee as per the
Award provisions regarding the payment.

2. Lost time due to inclement weather is to be kept to a
minimum by discussions between the Union and the Com-
pany on site.

The Company will be allowed to take all reasonable meas-
ures to ensure that the employees can get to their place of
work and carry on working in under cover areas during in-
clement weather. Where necessary, this may also extend to
providing protection to allow employees to walk from one
area to another, inline with Award provisions, keeping their
normal clothes in a dry condition.

3. Where the supply of amenities is affected by unforeseen
circumstances the Company is to be given reasonable time to
resolve this. The employees are not to leave site and are to
continue to work until the matter is resolved, provided this is
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carried out in a reasonable time. any penalty payments for the
delay to meal breaks are to be as per the Awards.

4. The employees and Unions undertake to adhere to the
following conditions of the company.

a) It is agreed that neither the employer or the Union
shall place any restrictions or limitations on reason-
able overtime work that may be required by the Com-
pany who is party to this Agreement.

b) Prior notification will be given to the relevant Un-
ion for Sunday work, however, no triple time or day
in lieu will be claimed to Sunday work and the Award
rates only will apply.

5. It is agreed by the Union that stop work meetings will be
kept to a minimum and will be timed to create minimal dis-
ruption to work progress. An agreed number of employees
will always remain at work to maintain continuity of essential
production.

6. Staggered start times: to suit sensible movement of peo-
ple and materials, the Company will be allowed to implement
staggered starting and finishing times within the ordinary
spread of hours prescribed by the Awards without penalty
payment.

7. Flexibility of movement of employees, from site to assist
in the factory will be without penalty. Site allowances will not
be paid for factory work.

8. No fixed manning ratio of labourers to tradespeople will
be enforced. Reasonable ratios will be agreed by the Com-
pany and Union representative, on a site by site basis.

9. The parties agree to adopt a flexible approach to RDO�s,
and on occasions where it becomes necessary, due to the Com-
pany�s needs to vary the taking of RDO, the Union will not
unreasonably withhold its agreement to the re-scheduling of
days in accordance with the Award(s).

17.�ALL-IN PAYMENTS
1 All-In methods of payments shall be prohibited.
2 �All-In Payments� means any system of payment that is

hourly, weekly, or daily which is either in lieu of payment for
overtime, or in lieu of one or more of the various award con-
ditions such as annual leave, public holiday payments, inclem-
ent weather, etc.

Provided that All-In payments do not include casual engage-
ment on terms prescribed by the appropriate Award or Agree-
ment.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference
(if any) between the employee�s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during his/her period of employment.

In addition to making the appropriated taxation deductions
from the employee�s wages, the employer shall also be re-
quired to make the appropriate contributions to the C+BUSS
and Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a site
that is let to circumvent the payments prescribed under the
award or this clause, the matter may, if not resolved by the
head contractor, be negotiated between the parties or referred
to the Western Australian Industrial Relations Commission.

5. Any industrial action that may arise, shall be confined to
the employer in breach of this clause.

18.�PYRAMID SUB-CONTRACTING
1 �Pyramid Sub-Contracting� is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2 Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to per-
form that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term �Pyramid Sub-Contracting� the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are under-
taken no industrial action shall occur.

18.�DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B�Drug
and Alcohol, Safety and Rehabilitation Program.

_________(signed)________ _________(signed)________
ON BEHALF OF THE ON BEHALF OF THE
UNION COMPANY
Dated this 26th day of February 1996.

APPENDIX A�WAGE RATES
1 February 1 August 1 February

1996 1996 1997
HOURLY HOURLY HOURLY

RATE RATE RATE
Labourer Group 1 14.21 14.66 15.11
Labourer Group 2 13.71 14.15 14.59
Labourer Group 3 13.35 13.77 14.20
Plasterer, Fixer 14.76 15.23 15.70
Painter, Glazier 14.43 14.89 15.35
Signwriter 14.73 15.20 15.68

APPENDIX B�DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAMME

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
� Site safety and the involvement of the site safety com-

mittee
� Peer intervention and support
� Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

(b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

(c) There will be no payment of lost time to a person
unable to work in a safe manner.

(d) If this happens 3 times the employee shall be given
a written warning and made aware of the availabil-
ity of treatment/counselling. If the employee refuses
help he/she may be transferred/dismissed the next
time he/she is dangerously affected.

(e) For the purposes of disciplinary action a warning
shall be effective for a period of 12 months from the
date of issue.

(f) An employee having problems with alcohol and/or
other drugs:

� Will not be sacked if he/she is willing to get
help.

� Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

� Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will:
(a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
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(b) Provide access at an agreed time and venue for a
representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative commit-
tee member(s) at the two hour BTG Drug and Safety
in the Workplace training course.

M R FORMWORK (WA) PTY LTD INDUSTRIAL
AGREEMENT.

No. AG 50 of 1996.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

The Western Australian Builders� Labourers�, Painters and
Plasterers Union of Workers

and
M R Formwork (WA) Pty Ltd.

No. AG 50 of 1996.
M R Formwork (WA) Pty Ltd Industrial Agreement.

CHIEF COMMISSIONER W S COLEMAN.
11 December 1996.

Order.
HAVING heard Mr G. Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent, now
therefore the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, and by consent,
hereby orders�

THAT the Enterprise Bargaining Agreement in the terms
of the following schedule be registered with effect on
and from the 8th day of March 1996.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

���

Schedule.

1.�TITLE
This Agreement will be known as the M R Formwork (WA)

Pty Ltd Industrial Agreement.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave

Appendix �Wage Rates

3.�AREA AND PARTIES BOUND
This is an Agreement between The Western Australian

Builders� Labourers, Painters & Plasterers Union of Workers
(hereinafter referred to as the �Union�) and M R Formwork
(WA) Pty Ltd (hereinafter referred to as the �Company�) in
the State of Western Australia.

4.�APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No 14 of 1978 (the �Award�). There is
approximately 1 employee covered by this Agreement.

5.�DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1997.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.�DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46.�Settlement of Disputes of the Award.

7�SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the Western
Australian Industrial Relations Act 1979, as amended (the
�Act�).

8.�RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this
Agreement and the Award the higher rate shall apply.

9.�ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agreement,
this Agreement may be terminated in accordance with the
requirements of the Act.

10.�WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix�Wage Rates.

11.�INDUSTRY STANDARDS
It is a term of this Agreement that the Company will continue

to meet its current level of payment into the Western Australian
Construction Industry Redundancy Fund and will immediately
increase its level of payment into the Construction and Building
Unions Superannuation Scheme to $50.00 per week per
employee.

12�CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair of safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year).

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

13.�TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $11.00 per week per employee
shall be paid by the employer to the Union Education and
Training Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calendar year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.
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The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer�s operations. The onus
shall rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee�s attendance at a course other
than:

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this Agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learning),
and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen�s Rights
Certificates.

14.�SENIORITY
1. The parties agree the continuity of employment is desirable

wherever possible, and that where it is not possible, employees
will be retrenched in order of seniority.

2. When applying the �first on last off� principle it is agreed
subject to the caveat of �all things being equal�, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where employee�s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6.�Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

15.�SICK LEAVE
For sick leave accrued after the date of ratification of this

Agreement the following will apply.
(a) The Company�s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is re-en-
gaged within a period of six months, the unpaid
balance of sick leave shall continue from the date of
re-engagement.

____(signed)_____ _____(signed)_____
on behalf of the Union on behalf of the Company

____M. Crier______
(Print Name)

Dated this 21st day of February 1996.

APPENDIX�WAGE RATES
1 August 1 February 1 August 1 February

1995 1996 1996 1997
Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $
Labourer Group 1 13.75 14.21 14.66 15.11
Labourer Group 2 13.27 13.71 14.15 14.59
Labourer Group 3 12.92 13.35 13.77 14.20
Plasterer, Fixer 14.29 14.76 15.23 15.70
Painter, Glazier 13.97 14.43 14.89 15.35
Signwriter 14.26 14.73 15.20 15.68

N.B. LOVE STARCHES (WA) STATE SITE
AGREEMENT 1996.
No. AG 292 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
N.B. Love Starches (WA)

and
Transport Workers� Union of Australia,

Industrial Union of Workers,
Western Australian Branch

and
Australian Municipal, Administrative, Clerical
and Services Union of Employees, WA Clerical

and Administrative Branch.
No. AG 292 of 1996.

COMMISSIONER J. F. GREGOR.
17 December 1996.

Order.
REGISTRATION OF AN INDUSTRIAL AGREEMENT

No. AG 292 OF 1996
Having heard Mr W. Johnston and with him Mr S. Peat on
behalf of the first named party and Mr R. Dhue on behalf of
the second named party and Mr R. Dhue on behalf of the third
named party, and by consent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act,
1979 hereby orders�

THAT the document titled the N.B. Love Starches (WA)
State Site Agreement 1996, filed in the Commission on 6
November 1996 and as subsequently amended by the parties,
signed by me for identification, be and is hereby registered as
an Industrial Agreement.

(Sgd.) J. F. GREGOR,    
[L.S.] Commissioner.

���

1.�TITLE
This Agreement shall be known as the �N.B. Love Starches

(WA) State Site Agreement 1996�.

2.�ARRANGEMENT
1 Title

2. Arrangement
3. Area and Scope
4. Parties Bound
5. Operation of Agreement
6. Relationship to Parent Awards
7. Single Bargaining Unit
8. Objectives
9. Consultation

10. Workplace Flexibility
11. Career Structures and Training
12. Shift Work
13. Absence through Sickness
14. Disputes Settlements Procedure
15. Wages
16. Commitments
17. Meal Breaks
18. Annual Leave
19. Superannuation
20. Signatories

Appendix A�Wages Schedule
Appendix B�Shift Roster
Appendix C�Skills Matrix

3.�AREA AND SCOPE
The area and scope of this Agreement shall be that prescribed

in the Transport Workers (General) Award No. 10 of 1961 ,
and the Clerks� (Wholesale & Retail Establishments) Award
No. 38 of 1947 as they respectively apply to employees of
N.B. Love Starches (WA).

4.�PARTIES BOUND
(1) This Agreement shall be binding on the parties to this

Agreement individually and collectively and shall apply to all
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persons employed at N.B. Love Starches (WA) who are
members, or eligible to be members of the organisations of
employees party to this Agreement and who are covered by
any award identified in Clause 3.�Area and Scope of this
Agreement.

(2) The parties to this Agreement are:
(a) Transport Workers� Union of Australia, Industrial

Union of Workers, Western Australian Branch (here-
inafter �TWU�);

(b) Australian Municipal, Administrative, Clerical and
Services Union of Employees, WA Clerical and
Administrative Branch (hereinafter �AMACSU�);

(c) N.B. Love Starches (WA) (hereinafter �the Com-
pany�).

(3) The agreement applies to approximately 5 employees.

5.�OPERATION OF AGREEMENT
(1) This Agreement shall operate from the commencement

of the first pay period beginning on or after the 1st day of July,
1996 and shall remain in operation until 31st day of December,
1998.

(2) The parties to this Agreement will commence
negotiations for a replacement agreement no later than 1st day
of November, 1998.

(3) It is the intention of the parties to maintain this Agreement
in its present form for its full term except when changes become
necessary so as to ensure the Agreement�s effective and
practical operation and such changes are consistent with
prevailing wage fixing principles.

(4) Notwithstanding subclause 5 (3) hereof, during the term
of this Agreement, the parties will undertake to develop
productivity measures to be incorporated within this
Agreement. The implementation phase for the introduction of
these measures will involve employees undertaking training
in their effective use.

6.�RELATIONSHIP TO PARENT AWARDS
(1) This Agreement shall be read and interpreted wholly in

conjunction with the relevant awards as identified in Clause
3.- Area and Scope of this Agreement.

(2) Where there is any inconsistency between this Agreement
and any relevant award, this Agreement shall prevail to the
extent of any inconsistency.

7.�SINGLE BARGAINING UNIT
(1) The unions party to this Agreement, with the employees

covered by the relevant awards, have formed a single
bargaining unit.

(2) The single bargaining unit has endorsed the terms of
this Agreement.

(3) The single bargaining unit shall be provided by the
Company with all relevant information to enable effective
monitoring of the implementation of initiatives in this
Agreement.

8.�OBJECTIVES
(1) The parties acknowledge that the objective of this

Agreement is to enhance job security and opportunity for
employees through a joint commitment by management and
employees to improved business competitiveness.

(2) The parties agree that the provisions of this Agreement
are intended to support:

(a) The development of meaningful, challenging and
responsible work roles which allow employees a
degree of autonomy and responsibility;

(b) the enhancement and utilisation of employee skills
and abilities;

(c) the maximisation of labour flexibility;
(d) the maintenance of productive and harmonious work-

ing relationships;
(e) the efficient operation of the plant enabling:

(i) changes to work practices to allow the effi-
cient use of new and existing technology;

(ii) a healthy and safe working environment for
all employees;

(iii) highest quality of products;

(iv) implement an effective quality system that
satisfies the requirements of the International
Quality Standard IS09002. This quality sys-
tem will apply to all facets of the operation
that impact on product quality and service of
supply. A Continuous Improvement program
will also be instigated with the view to ana-
lysing and implementing the best agreed prac-
tices, which will then become part of the
accredited Quality System IS09002.

(3) The Company, the unions and all employees accept their
joint responsibility to ensure this Agreement is effective and
in the event of any ambiguity or dispute over interpretation of
this Agreement the spirit and intention of this clause will be
referred to.

9.�CONSULTATION
(1) Consultation:

(a) It is recognised by the parties that the key to produc-
tive and harmonious working relationships lies in
establishing effective consultative mechanisms at the
workplace. Effective consultation mechanisms will:

(i) Ensure that the view of the employees is
known and taken into account by the Com-
pany;

(ii) provide management with an informed basis
upon which to make decisions.

(b) To this end, it is agreed that the parties will maintain
a Joint Consultative Committee.

(c) The Committee members shall be allowed reason-
able time without loss of pay to research or prepare
for committee meetings with full access to all rel-
evant information as necessary.

(d) Employee representatives on the Committee are re-
quired to keep their constituents advised on matters
arising at the meetings.

10.�WORKPLACE FLEXIBILITY
Within the guidelines of improving workplace flexibility,

the basic principle agreed by all employees is to accept any
duty that is within their skills training and competence, where
they possess the relevant skills to do the job.

11.�CAREER STRUCTURES AND TRAINING
(1) General Conditions :

(a) The Company recognises and accepts its responsi-
bility in the area of training and development and is
committed to the design, provision and implemen-
tation of training programs to extend the knowledge
and skills of its employees. The overriding objec-
tive is to enable each employee to gain the compe-
tence to perform, consistent with operational needs,
all of the tasks and activities associated with a par-
ticular job to established performance criteria.

(b) Each employee is responsible for his/her own learn-
ing, and will be given the opportunity to acquire
knowledge and skills to advance through the levels
and gain additional remuneration, subject to com-
petence in the application of the skills acquired.

(2) Classification Structure and Training:
(a) The Classification Structure sets out the various skill

levels in the mainstream of Production, Clerical and
Transport and the appropriate rates of pay.

(b) Levels in each mainstream of the Classification Struc-
ture are defined in Appendix C (Skills Matrix). The
definition of each level will be supported by an ex-
haustive training program detailing Competency
Standards, Elements of Competency, Performance
Criteria and Competency Assessment Criteria.

(3) Progression and Selection for Training:
(a) Progression through the skills matrix will aim to give

employees the opportunity to advance to the limits
of their individual interests and capacities. It is rec-
ognised that progression may be constrained by pro-
duction requirements, training resources, the
availability of equipment and safety factors.

(b) Training programs will be designed and made avail-
able by the Company according to its current and
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future operational needs. Places in these programs
will be made available having regard to the skills
profile of the workforce.

(4) Competency Assessment:
(a) Specific and objective knowledge and skill assess-

ment will be carried out to assess levels of compe-
tence. All skills acquired will be required to be
demonstrated. Specific Company Training Programs
and Modules will not be regarded as complete until
competency testing requirements have been satisfied.

(b) Competency assessment will be conducted by the
relevant departmental manager or supervisor, in con-
sultation with the trainer in the skills being assessed.
In the event of a disagreement the results will be
reviewed by the Consultative Committee. If agree-
ment is still not reached, the matter will be dealt with
in accordance with Clause 14.-Disputes Settlements
Procedures.

(5) Record of Training and Experience:
Employees will each be issued with a �Individual Training

Program� which will be the employee�s endorsed record of
skills attained, courses attended and other relevant work
experiences whilst employed by the Company. This statement
will be updated every six months.

(6) Utilisation and Up-Keep of Skills:
(a) All employees will be required to put acquired skills

into practice. This is necessary for the retention of
skill levels.

(b) The allocation of work to employees will be subject
to the operational needs of the business and have
regard to the following criteria:

(i) The most effective utilisation of available
skilled resources;

(ii) Effective utilisation of each employee on any
of the activities in which the employee is com-
petent;

(iii) Equitable allocation of work between employ-
ees of similar skill attainment;

(iv) Development of additional skills required by
on-the job application under guidance;

(v) Planning to allow acquisition of additional
skills by training.

(7) Payment for Training:
(a) It is agreed that additional training in accordance

with this clause may be undertaken either on or off
the job.

(b) Where training is undertaken during ordinary work-
ing hours the employee concerned shall not suffer
any loss of pay. Where on-site job specific training
is undertaken outside ordinary working hours pay-
ment for such time shall be at overtime rates.

(c) Any costs associated with standard fees for pre-
scribed courses or prescribed text books (excluding
those texts books supplied by the Company) incurred
in connection with the undertaking of such training
shall be reimbursed by the company upon produc-
tion of evidence of such expenditure and report of
satisfactory completion. Text books paid for by the
Company shall be retained as Company property.

12.�SHIFT WORK
(1) (a) In addition to the rostering arrangements provided

by the relevant awards, employees may be rostered to work a
four shift roster pattern for shift workers over a 28 day cycle.
This shift roster forms the Appendix �B� to this Agreement.
The roster cycle includes:

(i) 19 rostered ordinary hour shifts totalling 152 ordi-
nary hours; and

(ii) 2 rostered overtime shifts totalling 16 hours.
(b) Penalty for all ordinary hours worked on a Saturday shall

be 50% in addition to the appropriate base rate of pay.
(c) Penalties for all ordinary hours worked on a Sunday shall

be 100% in addition to the appropriate base rate of pay.
(d) Award public holidays may be banked and taken in blocks

at alternative dates agreed by a majority of shift workers and
the union.

(e) The shift penalties will be as follows:
(i) Afternoon shift�$16.66 per shift

(ii) Night shift�$20.73 per shift
(f) Base rates of pay for shift workers includes all allowances,

except shift penalties. These rates are included in the Appendix.

13.�ABSENCE THROUGH SICKNESS
(1) An employee who is unable to attend or remain at his/

her place of employment during the ordinary hours of work
by reason of personal ill health or injury shall be entitled to
payment during such absence in accordance with the following
provisions:

(a) An employee who works an average of 38 ordinary
hours each week during a particular work cycle shall
be entitled to pay during absence through sickness
calculated as follows:

duration of absence appropriate weekly rate
ordinary hours normally X 5
worked that day

(b) Entitlement to payment shall accrue at the rate of
one sixth of 38 hours for each completed month of
service with the Company.

(c) If in the first or successive years of service with the
Company an employee is absent on the grounds of
personal ill health or injury for a period longer than
his/her entitlement to paid sick leave, payment may
be adjusted at the end of that year of service, or at
the time the employee�s services terminate, if before
the end of that year of service, to the extent that the
employee has become entitled to further paid sick
leave during that year of service.

(2) The unused portions of the entitlement to paid sick leave
in any one year shall accumulate from year to year and subject
to this clause may be claimed by the employee if the absence
by reason of personal ill health or injury exceeds the period
for which entitlement has accrued during the year at the time
of the absence. Provided that an employee shall not be entitled
to claim payment for any period exceeding ten weeks in any
one year of service.

(3) To be entitled to payment in accordance with this clause
the employee shall as soon as reasonably practicable advise
the Company of his/her inability to attend for work, the nature
of his/her illness or injury and the estimated duration of the
absence. Provided that such advice, other than in extraordinary
circumstances shall be given to the Company within 1 hour
prior to the commencement of the absence.

(4) The provisions of this clause do not apply to an employee
who fails to produce a certificate from a medical practitioner
dated at the time of the absence or who fails to supply such
other proof of the illness or injury as the Company may
reasonably require provided that the employee shall not be
required to produce a certificate from a medical practitioner
with respect to absence of one day or less.

(5) (a) Subject to the provisions of this subclause, the
provisions of this clause apply to an employee who suffers
personal ill health or injury during the time when he/she is
absent on annual leave and an employee may apply for and
the Company shall grant sick leave in place of paid annual
leave.

(b) Application for replacement shall be made within seven
days of resuming work and then only if the employee was
confined to his/her place of residence or a hospital as a result
of his/her personal ill health or injury for a period of seven
consecutive days or more and he/she produces a certificate
from a registered medical practitioner that he/she was so
confined. Provided that the provisions of this paragraph do
not relieve the employee of the obligation to advise the
Company in accordance with subclause (3) of this clause if
he/she is unable to attend for work on the working day next
following his/her annual leave.

(c) Replacement of paid annual leave by paid sick leave
shall not exceed the period of paid sick leave to which the
employee was entitled at the time he/she proceeded on annual
leave and shall not be made with respect to fractions of a day.

(d) Where paid sick leave has been granted by the Company
in accordance with paragraphs (a), (b) and (c) of this subclause,
that portion of the annual leave equivalent to the paid sick
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leave is hereby replaced by the paid sick leave and the replaced
annual leave may be taken at another time mutually agreed to
by the Company and the employee or, failing agreement, shall
be added to the employee�s next period of annual leave or, if
termination occurs before then, be paid for in accordance with
the provisions of Clause 18.-Annual Leave.

(e) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken
provided that the annual leave loading prescribed in Clause
18.-Annual Leave shall be deemed to have been paid with
respect to the replaced annual leave.

(6) The provisions of this clause with respect to payment do
not apply to employees who are entitled to payment under the
Worker�s Compensation Act, and do not apply to employees
whose injury or illness is the result of the employee�s own
misconduct.

(7) The provisions of this clause do not apply to casual
employees.

(8) An employee shall not be entitled to claim payment for
personal ill health or injury, nor will his/her sick leave
entitlement be reduced is such ill health or injury occurs on
his/her rostered day off.

14.�DISPUTE SETTLEMENT PROCEDURE
(1) Any question, dispute or difficulty arising from this

Agreement shall be dealt with in accordance with the following
procedure:

(a) The matter shall first be discussed between the em-
ployee affected and the appropriate supervisor. The
employee may choose to be represented by the un-
ion delegate.

(b) If not settled the matter shall be discussed between
the employee, an accredited representative of the
union and the appropriate representative of the Com-
pany.

(c) If not settled the matter shall be discussed between
an official of the union and an appropriate repre-
sentative of the Company.

(2) While the matter in dispute is being discussed in
accordance with the procedure, as prescribed in subclause ( 1
) hereof, work shall continue and the status quo as applying
before the dispute shall be maintained. No party shall be
prejudiced in relation to the final settlement by the continuance
of work in accordance with this clause.

(3) It is open to either party at any time to seek the assistance
of the Australian Industrial Relations Commission in resolving
any dispute.

15.�WAGES
All wages rates applicable to employees referred to in Clause

3.�Area and Scope of this Agreement, shall be increased in
accordance with the rates set down in the Appendix �A� to
this Agreement and in accordance with the terms of this
Agreement.

16.�COMMITMENTS
All parties undertake that the terms of this Agreement will

not be used to progress or obtain similar arrangements or
benefits in any other enterprise.

17.�MEAL BREAKS
(1) A meal break of 30 minutes for each employee shall

apply.
(2) For other than shift workers the meal break shall be fixed

between 11.00a.m. and 2.00p.m.
(3) Shift workers shall be paid for the 30 minute meal break.

18.�ANNUAL LEAVE
(1) Entitlement/Period of Leave
At the end of each 12 months� employment with the

Company, all employees will be entitled to four (4) weeks
annual leave, exclusive of Public Holidays which may be taken
in any manner agreed between the Company and the employee.

(2) Payment
The following payments shall be made to each employee,

immediately before proceeding on annual leave:
(a) Day Workers�ordinary pay plus a loading of 20%;

or,

(b) Shift Workers�ordinary pay as defined plus �Shift
Allowance� or 20% which ever is the greater.

(3) Taken in Advance
(a) If the Company and the employee so agree, annual

leave may be taken wholly or partly in advance be-
fore the employee has become entitled to annual
leave.

(b) Unless an employee has taken all annual leave in
advance for the current year, the employee becomes
entitled at the end of a year of employment, to that
part of the annual leave not already taken.

(4) Termination of Employment
An employee whose employment is terminated shall be

entitled to:
(a) Payment for their accrued annual leave entitlements

in accordance with their completed years of service
including 20% leave loading, and in accordance with
subclause (1) of this clause; and

(b) In respect of their current year of employment, all
accumulated pro rata annual leave.

19.�SUPERANNUATION
(1) Contributions
(a) The Company shall, in respect of each of its employees,

contribute to the George Weston Foods fund (GWF Retirement
Plan), or other such scheme which complies with the Australian
Government�s Operational Standards for Occupational
Superannuation funds, an amount equivalent to a prescribed
percentage of the employee�s wage in accordance with the
provisions of the Superannuation Guarantee (Administration)
Act 1992.

(b) The Company shall make such contributions monthly
for pay periods completed in such months, or at such other
time and in such manner as may be agreed in writing between
the Trustees of a fund and the parties to this Agreement from
time to time.

(c) Notwithstanding the provisions of this clause, the
Company is not compelled to contribute to more than one
fund in respect of an employee.

20.�SIGNATORIES
.....................Signed.........................
signed for and on behalf of The Transport Workers� Union
of Australia, Industrial Union of Workers, Western Australian
Branch
BRANCH SECRETARY
(Position)
28 October 1996
.....................Signed.........................
signed for and on behalf of the Australian Municipal,
Administrative, Clerical and S Union of Employees, WA
Clerical and Administrative Branch
ASSISTANT BRANCH SECRETARY (CLERICAL)
(Position)
30 October 1996
.....................Signed.........................
signed for and on behalf of N.B. Love Starches (WA)
ADMINISTRATION MANAGER
(Position)
9 October 1996

APPENDIX A�WAGES SCHEDULE.
Classification Existing 4% 3% 3% 3% 2%

Rate Increase Increase Increase Increase Increase
1/4/96 1/7/96 1/1/97 1/7/97 1/1/98 1/7/98

Production
Level 1 346.72 360.59 371.41 382.55 394.03 401.91
Level 2 373.93 388.89 400.56 412.58 424.96 433.46
Level 3 401.25 417.30 429.82 442.71 455.99 465.11
Level 4 424.11 441.07 454.30 467.93 481.97 491.61
Level 5 456.03 474.27 488.50 503.16 518.25 528.62
Level 6 465.09 483.69 498.20 513.15 528.54 539.11
Level 7 483.35 502.68 517.76 533.29 549.29 560.28
Level 8 510.78 531.21 547.15 563.56 580.47 592.08
Clerical
Level 1 419.96 436.76 449.86 463.36 477.26 486.81
Level 2 442.36 460.05 473.85 488.07 502.71 512.76
Level 3 456.03 474.27 488.50 503.16 518.25 528.62
Level 4 465.09 483.69 498.20 513.15 528.54 539.11
Level 5 483.35 502.68 517.76 533.29 549.29 560.28
Level 6 510.78 531.21 547.15 563.56 580.47 592.08
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Classification Existing 4% 3% 3% 3% 2%
Rate Increase Increase Increase Increase Increase

1/4/96 1/7/96 1/1/97 1/7/97 1/1/98 1/7/98
Despatch
Level 1 438.63 456.18 469.87 483.97 498.49 508.46
Level 2 447.05 464.93 478.88 493.25 508.05 518.21
Level 3 466.19 484.84 499.39 514.37 529.80 540.40
Level 4 483.35 502.68 517.76 533.29 549.29 560.28
Level 5 510.78 531.21 547.15 563.56 580.47 592.08
Level 6 539.76 561.35 578.19 595.54 613.41 625.68

APPENDIX B�SHIFT ROSTER
DAY 7�3 3�11 11�7 OFF DATE
Monday �A� �B� �C� �D�
Tuesday �A� �B� �C� �D�
Wednesday �D� �A� �B� �C�
Thursday �D� �A� �B� �C�
Friday �C� �D� �A� �B�
Saturday �C� �D� �A� �B�
Sunday �C� �D� �A� �B�
Monday �B� �C� �D� �A�
Tuesday �B� �C� �D� �A�
Wednesday �A� �B� �C� �D�
Thursday �A� �B� �C� �D�
Friday �D� �A� �B� �C�
Saturday �D� �A� �B� �C�
Sunday �D� �A� �B� �C�
Monday �C� �D� �A� �B�
Tuesday �C� �D� �A� �B�
Wednesday �B� �C� �D� �A�
Thursday �B� �C� �D� �A�
Friday �A� �B� �C� �D�
Saturday �A� �B� �C� �D�
Sunday �A� �B� �C� �D�
Monday �D� �A� �B� �C�
Tuesday �D� �A� �B� �C�
Wednesday �C� �D� �A� �B�
Thursday �C� �D� �A� �B�
Friday �B� �C� �D� �A�
Saturday �B� �C� �D� �A�
Sunday �B� �C� �D� �A�

APPENDIX C�SKILLS MATRIX
PLANT PROCESS LEVELS
LEVEL 2

2% a) OPERATING GLUTEN VALVE PACKER
2% b) OPERATE STARCH VALVE PACKER
5% c) PREPARE SPECIALITY MIXERS�15/40,

STARBIND ETC
USING MIXING PLANT

2% d) OPERATE SEWING MACHINE
2% e) OPERATE MANUAL BAG FILLER
2% f) STACK FINISHED PRODUCTS AND IN-

GREDIENTS
3% g) MANUALLY LOAD, UNLOAD PROD-

UCTS AND CONSUMABLES
3% h) OPERATE DOUGH MIXER
5% i) BE FAMILIAR WITH MERCHEN FEEDER

OPERATION
5% j) UNDERSTAND DOUGH LEVEL CON-

TROL SYSTEM
5% k) OPERATE GLUTEN EXTRACTION SYS-

TEM
5% 1) OPERATE AND CLEAN RAW LIQUOR

GL�S
10% m) SAMPLE ALL PACKAGED PRODUCTS

AS REQUESTED BY Q.C.
5% n) SHIFT PALLETS WITH FORKLIFT
10% o) ROUTINE CHECKS OF FORKLIFT
3% p) GENERAL CLEANING DUTIES
3% q) OPERATE STARCH TIPPING SYSTEM

TYPICAL QUALIFICATION
10% a) COMPLETION OF AN APPROVED

COURSE IN MANUAL HANDLING
8% b) ABILITY TO COMPETENTLY PERFORM

CLEANING DUTIES
10% c) FORKLIFT LICENSE

LEVEL 3
5% a) OPERATE LIQUOR (STARCH) SEPARA-

TORS AND CONCENTRATORS

3% b) SAMPLE PROCESS STREAM AS RE-
QUESTED

5% c) OPERATE PEELER CENTRIFUGE
5% d) SEPARATE STARCH FROM GLUTEN
2% e) TRANSPORT PRODUCTS/

CONSUMABLES INTERNALLY
2% f) LOAD CONTAINERS WITH FORKLIFT
3% g) REMOVE, INSPECT, GL SCREENS
3% h) REINSTALL GL SCREENS
3% i) REMOVE BLOCKAGES IN GLUTEN

WASHERS
25% j) OPERATE BOILER
4% k) ROUTINE CLEANING OF DESIGNATED

AREAS

TYPICAL QUALIFICATION
15% a) PART COMPLETION OF A CERTIFICATE

COURSE IN FOOD PROCESSING
25% b) BOILER CERTIFICATE

LEVEL 4
3% a) OPERATE STARCH DRIERS
3% b) OPERATE GLUTEN DRIERS
3% c) OPERATE DRUM DRIER
5% d) CONTROL LIQUOR CONCENTRATION/

SEPARATION
5% e) CONTROL GLUTEN (WET) QUALITY
3% f) OPERATE STARCH AND GLUTEN

GRINDING CIRCUITS
5% g) OPERATE WET END PROCESS
3% h) SAMPLE ALL PROCESSES AND END

PRODUCTS
5% i) LOG ALL TEST RESULTS AND MAIN-

TAIN RECORDS
3% j) CONTROL MOVEMENT OF STOCK
3% k) OPERATE PACKAGING SYSTEM
3% 1) OPERATE CITECT CONTROL SYSTEM
3% m) OPERATE AIMS CONTROL SYSTEM
5% n) UNDERSTAND AND IMPLEMENT PRO-

DUCTION REQUIREMENT
3% o) REPORT PRODUCTION PROBLEMS TO

MORE SENIOR PERSONNEL
3% p) REPORT SAFETY ITEMS TO MORE SEN-

IOR PERSONNEL
3% q) REPORT MAINTENANCE PROBLEMS TO

MORE SENIOR PERSONNEL
3% r) ROUTINE HOUSEKEEPING TASKS

TYPICAL QUALIFICATION
16% a) PART COMPLETION OF A CERTIFICATE

COURSE IN FOOD PROCESSING
10% b) FIRST AID (SENIOR) CERTIFICATE
10% c) FIRE AWARENESS COURSE?

LEVEL 5
1. PRODUCTION

5% a) ENSURE STARCH AND GLUTEN PA-
RAMETERS MAINTAINED

3% b) MAINTAIN PROCESS, QUALITY CON-
TROL LOG

5% c) MAINTAIN FOREMAN�S LOG
15% d) OPERATE ENTIRE STARCH-GLUTEN

SYSTEM
10% e) ALLOCATE TASKS TO OTHER EMPLOY-

EES
10% f) UNDERTAKE MAINTENANCE TROU-

BLESHOOTING TASKS
10% g) UNDERTAKE PROCESS TROUBLE-

SHOOTING TASKS
5% h) TROUBLE SHOOT QUALITY PROBLEMS
5% i) TROUBLE SHOOT YIELD PROBLEMS
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2% j) TROUBLE SHOOT PLC CONTROL SYS-
TEM

TYPICAL QUALIFICATION
30% a) COMPLETION OF CERTIFICATE

COURSE IN FOOD PROCESSING

2. MAINTENANCE
a) CONDUCT ROUTINE MAINTENANCE
b) ATTEND TO BREAKDOWN TO REPAIR PLANT

AND EQUIPMENT FAULTS
c) INSTALL NEW/REPLACEMENT PLANT AND

EQUIPMENT
d) COMPLETE FABRICATION TASKS
e) MAINTAIN DAILY OF SHEETS
f) GREASING LUBRICATION AS PER Schedule.
g) ROUTINE HOUSEKEEPING OF WORK AREA

LEVEL 6
1. PRODUCTION

15% a) OVERSEE OPERATION OF ENTIRE
PLANT

10% b) ENSURE QUALITY CONTROL MAIN-
TAINED

10% c) IDENTIFY AND RECTIFY PRODUCTION
PROBLEMS

10% d) PREPARE PRODUCTION REPORTS
8% e) IDENTIFY EQUIPMENT PROBLEMS
2% f) RECORD EQUIPMENT PROBLEMS

TYPICAL QUALIFICATION
10% a) COMMENCEMENT OF APPROVED AD-

VANCED CERTIFICATE COURSE IN
FOOD PROCESSING

20% b) COMPLETION OF AN APPROVED
COURSE IN MANAGING PEOPLE

15% c) COMPLETION OF AN APPROVED
COURSE IN PRODUCTION CONTROL
AND MATERIALS HANDLING

2.MAINTENANCE
a) ENSURE LUBRICATION INSPECTION SCHED-

ULES MAINTAINED TO MANUFACTURERS
SPECIFICATION

b) MAINTAIN LOG OF ALL MAINTENANCE PER-
FORMED

c) ALLOCATE MAINTENANCE REQUIREMENTS
TO FITTERS

d) ENSURE ADEQUATE PREVENTATIVE MAIN-
TENANCE CARRIED OUT

e) ENSURE ALL RELEVANT PARTS OR SERVICES
AVAILABLE WHEN REQUIRED

f) LIAISE WITH PRODUCTION STAFF TO EN-
SURE MAXIMUM PLANT PERFORMANCE IS
OBTAINED

g) REPORT PROBLEMS AFFECTING PLANT

LEVEL 7
10% a) DETERMINE MASS BALANCE IN WET

AREA PRIME PROCESS
10% b) DETERMINE MASS BALANCE IN WET

AREA SECONDARY PROCESS
10% c) DETERMINE WATER BALANCE IN WET

AREA PLANT
10% d) DETERMINE WATER BALANCE EX DRI-

ERS
10% e) MODIFY OPERATIONAL PARAMETERS

ON CA505 VIA MONITORING UNIT
SJM2002

10% f) UNDERSTAND AND MONITOR CA505
OPERATION VIA CONTROL UNIT OP25

10% g) UNDERSTAND AND MONITOR CA505
ALARM SYSTEM

TYPICAL QUALIFICATION
30% a) COMPLETION OF APPROVED ADVANCE

CERTIFICATE COURSE IN FOOD
PROCESSING

LEVEL 8
a) UNDERSTAND CUSTOMER REQUIREMENTS

FOR LIQUID STARCH PRODUCTION
b) UNDERSTAND CUSTOMER REQUIREMENTS

FOR CORRUGATOR STARCH PRODUCTION
c) UNDERSTAND FACTORS AFFECTING ALL

LIQUOR QUALITY ASPECTS AND DEMON-
STRATE ABILITY TO MODIFY PRODUCTION
PROCESS TO ACHIEVE REQUIREMENTS US-
ING 3 PHASE TECHNOLOGY AND/OR MAR-
TIN PROCESS

d) UNDERSTAND GLUTEN HYDRATION, WATER
ABSORPTION AND TEST BAKE RESULTS

e) ABILITY TO MODIFY GLUTEN PRODUCTION
PARAMETERS UTILISING 3 PHASE TECHNOL-
OGY AND/OR MARTIN PROCESS

CLERICAL�JOB DESCRIPTION AND SKILL LEVELS
LEVEL 1
MACHINE OPERATIONS

5% a) Operate telephone, intercom and paging
equipment

2% b) Operate facsimile equipment
2% c) Operate photocopier
1% d) Operate calculator
3% e) Operate typewriter
2% f) Operate shredder machine
3% g) Operate tape backup equipment on main com-

puter system
3% h) Operate printers and spooler equipment

COMPUTER
14% i) Ability to enter data into TIMS program (sales

order, sales ledger, purchases ledger, general
ledger)

3% j) Ability to print reports from TIMS
5% k) Ability to perform tape back up procedures

INFORMATION HANDLING
3% 1) Open, date stamp and/or distribute mail
3% m) Prepare outgoing mail
3% n) Receive and despatch courier parcels
8% o) Receive and transmit messages, documents

and files
10% p) Receive and distribute incoming and outgo-

ing telephone calls
3% q) Operate filing procedures and prepare records

for storage
10% r) Prepare documents for processing
14% s) Record information onto records (eg. sales

orders, gid�s, receipts)
3% t) Perform banking delivery duties

SUPERVISION
- Direct or Routine
- No supervision of others

LEVEL 2
MACHINE OPERATIONS

- as for level 1 plus
6% a) Keyboard speed of 25 wpm at 98% accuracy
6% b) Operate personal computer via menu systems

COMPUTER
- as for level 1 plus

5% c) Exhibit adequate knowledge of procedures and
requirements under group standards

3% d) Ability to start up/shutdown down main com-
puter system
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3% e) Perform month end rollover in TIMS system
10% f) Retrieve existing templates and files from PC

based programs

INFORMATION HANDLING
- as tor level I plus

8% g) Receive visitors, locate internal staff
8% h) Enter data into PC based programs and print

reports
8% i) Produce documents via word processor or

typewriter
10% j) Assist in co-ordination of product distribution

as directed
3% k) Maintain mail register
3% 1) Monitor file and record storage locations
5% m) Distribute wages and collect receipts
5% n) Maintain petty cash
3% o) Maintain master file records in TIMS
8% p) Develop and use working knowledge of prod-

ucts, customers and suppliers to interpret and
co-ordinate document processing

6% q) Perform supplies ordering

SUPERVISION
- Routine or General
- Limited supervision of others

LEVEL 3
MACHINE OPERATIONS

- as for level 2 plus
3% a) Keyboard speed of 40 wpm at 98% accuracy
2% b) Maintain printers
2% c) Maintain typewriter
2% d) Operate tape backup system on PC�s
2% c) Operate modem on PCs

COMPUTER
- as for level 2 plus

3% f) Exhibit full knowledge of procedures and re-
quirements under group standards

5% g) Assist in development of files and templates
in Lotus and WordPerfect

3% h) Prepare and print graphs
8% i) Prepare, edit, spell-check, poof read and print

documents and correspondence using word
processor or typewriter

INFORMATION HANDLING
- as for level 2 plus

5% j) Oversee record distribution and storage
12% k) Apply working knowledge of products, cus-

tomers and suppliers to interpret and deal with
enquiries in first instance

20% 1) Maintain payroll records
10% m) Prepare and reconcile accounts payable for

payment
8% n) Reconcile petty cash and stamp imprests
8% o) Ability to reconcile accounts receivable and

general ledger records as directed

SECRETARIAL
2% p) �Take shorthand at 80 wpm at 98% accuracy
5% q) Arrange travel bookings and itineraries and

make appointments

SUPERVISION
- limited
- general supervision of others

LEVEL 4
MACHINE OPERATIONS

- as for level 3

COMPUTER
- as for level 3

INFORMATION
- as for level 3 plus

15% a) Complete Bureau of Statistics returns
25% b) Ability to reconcile balance sheet accounts
10% c) Preparation of inter company receipts trans-

fers journals
20% d) Preparation of sales analysis reports

SECRETARIAL
30% e) Perform minuting and documenting of meet-

ings and distribution of minutes

SUPERVISION
- minimal
- general supervision of others

LEVEL 5
MACHINE OPERATIONS

- as for level 4 plus
15% a) Trouble shoot data processing equipment

COMPUTER
- as for level 4 plus

15% b) Develop spreadsheet and database files and
templates

15% c) Assist in development of TIMS applications
and module implementation

INFORMATION HANDLING
- as for level 4 plus

10% d) Assist in maintenance of adequate raw mate-
rial and consumables stock levels incl. record-
ing, reporting and initiating purchase orders

5% e) Preparation of inter company balance clear-
ing journals and reconciliation of accounts

25% f) Preparation of standing journal entries
15% g) Handle pay office enquiries

SUPERVISION
- minimal
- general supervision of others

LEVEL 6
MACHINE OPERATIONS

- as for level 5

COMPUTER
- as for level 5 plus

5% a) Trouble shoot existing spreadsheet, word
processing and database applications

5% b) Assist in development of data processing so-
lutions

INFORMATION HANDLING
- as for level 5 plus

15% c) Exhibit knowledge of procedures and require-
ments under group accounting standards

10% d) Apply working knowledge of business proce-
dures to interpret and deal with any enquiries
in first instance

10% e) Assist in development of strategies for effi-
cient and effective use of office resources

20% f) Assist in development of budgets and fore-
casts

35% g) Completion of monthly accounting require-
ments to trial balance stage

SUPERVISION
- minimal
- general supervision of others

DESPATCH LEVELS
Level 1

5% a) Hold current licences (A, B, and C class)
10% b) Maintain standard of personal presentation and

company representation to customer
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5% c) Perform liquid and dry deliveries as per in-
structions

5% d) Operate pump discharge system on all bulk
tankers

10% e) Perform routine vehicle checks daily ( oil &
water levels, tyre pressures, visual inspection)

10% f) Perform basic road worthiness checks and re-
port any faults

10% g) Obtain certificate of analysis as required with
loads

10% h) Maintain and correct paperwork for all deliv-
eries, obtain appropriate releases

5% i) Maintain clean environment within site
boundaries. Perform general yard duties (re-
moving full green carbide drums, rotating yel-
low paper waste bins, keep chemical
compound in order and locked, as required)

5% j) Maintain pallet stacks. control separation of
various pallet types

5% k) Inspect and maintain drains etc to prevent
blockages and stormwater flooding

5% 1) Carry out cleaning duties as instructed
5% m) Maintain reticulation and watering of desig-

nated lawn areas. Maintain lawns and gardens
as required

10% n) Operate forklift for loading and unloading of
goods.

Level 2
5% a) Load and unload shipping containers and con-

tract transport
10% b) Perform liquid deliveries viscosity tests and

record and report data
5% c) Basic trouble shoot pump discharge system

faults
10% d) Load and unload liquid deliveries, select cor-

rect tanks and valve settings
10% e) Be aware of all customer requirements when

visiting customer sites
10% f) Receive goods-in correctly, maintain paper-

work and distribute goods or store
10% g) Receive finished product from factory, main-

tain paperwork and correctly store. Place QC
Hold stickers on product as necessary

10% h) Identify and rectify minor electrical and me-
chanical faults on all vehicles. Perform basic
lubrication. Identify damaged or worn tyres
and correctly replace

10% i) Inspect and provide routine maintenance on
forklifts

20% j) Perform dry mix production of specified prod-
ucts

Level 3
5% a) Communicate with customers to identify fu-

ture requirements
20% b) Maintain customer tank levels and incorpo-

rate customer requirements into daily sched-
ule. Pass on customer requirements and
complaints to Supervisor and Production Mgr

15% c) Maintain accurate stock records and other
records

5% d) Possess advanced forklift driving skills to meet
special needs

5% e) Perform timely stock rotation
5% f) Maintain warehouse in a clean and pest free

environment
15% g) Perform scheduling of contract transport for

interstate and overseas despatches and
receivals

10% h) Ensure adequate stock levels are maintained
to meet customer requirements and produc-
tion requirements

5% i) Inspect and adjust vehicle brakes to maintain
correct application

5% j) Inspect and adjust fluid levels on vehicle drive
trains

10% k) Execute deliveries with speed and efficiency

Level 4
5% a) Trouble shoot and correct faults on equipment
5% b) Organise equipment maintenance to meet daily

schedule
15% c) Accurately undertake QC procedures and

identification and labelling of QC passed pro-
duction

10% d) Maintain awareness of customer specifications
10% e) Maintain all stored products in clean undam-

aged state free from infestation
10% f) Maintain proper product segregation of food

grade from hazardous goods
10% g) Forecast customer and production require-

ments and coordinate with Production Mgr
10% h) Forecast vehicle maintenance requirements
25% i) Perform major vehicle maintenance in efficient

manner and coordinated with despatch and
production schedules

Level 5
15% a) Perform accurate basic laboratory QC tests

without laboratory supervision
20% b) Coordinate all aspects of stores and despatch

to maintain efficiency and accuracy
15% c) Train staff and assist in development of staff

skills and productivity
10% d) Purchase and supply appropriate safety equip-

ment, control issues and maintain records
15% e) Maintain 500gm cornflour production, trou-

ble shoot equipment faults
10% f) Interact at different levels from management

to factory staff
15% g) Provide assistance in developing solutions to

despatch and production issues

Level 6
25% a) Supervise staff to maintain productivity, effi-

ciency and harmonious work environment
25% b) Assist in developing solutions to health and

safety issues generally
25% c) Assist management with overall operations

issues.
25% d) To be a team leader and coordinate with oth-

ers in achieving company standards in qual-
ity, health and safety and improved
performance

NURSES PACKERS LEVELS
Level 1

15% a) Continual packing of cornflour as per opera-
tion standards set down

15% b) Able to turn all associated plant on and off in
the correct order

10% c) Clean all equipment to an acceptable stand-
ard

10% d) Mark outer packaging with the correct dates
as required

15% e) Stack all product onto the pallet in a neat and
presentable manner

10% f) Load any (group 1 packaging (cardboard
boxes) into the Cartoner maintain glue pots

25% g) Control weights of product to set amount
Level 2
40% a) Control quality of cornflour being packed,

perform a visual inspection for black speck
contamination etc

25% b) Adjust Roure packer and Cartoner settings so
as to synchronise for speed and efficiency
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15% c) Adjust the heat settings to eliminate minor
sealing faults

10% d) Change film according to product schedule
10% e) Load any group 2 packaging (film, tape)

Level 3
30% a) Identify minor faults with equipment
40% b) Adjust packing codes to suit each day
30% c) Update film date stamp as required
Level 4
50% a) Trouble shoot plant and identify major prob-

lems
20% b) Repair minor faults and/or advise appropriate

personnel
30% c) Establish and maintain appropriate production

rates according to pre-established schedules

Level 5
35% a) Maintain production and full supervision of

all processes involved
25% b) Ensure efficiency and safe work practices are

adhered to
40% c) Forecast production requirements and set

stock levels to suit

NEW CONCRETE CO INDUSTRIAL AGREEMENT
No. AG 57 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders� Labourers�, Painters and
Plasterers Union of Workers

and
Giovanna Ambrosino Trading As New Concrete Co.

No. AG 57 of 1996.

New Concrete Co Industrial Agreement.

CHIEF COMMISSIONER W S COLEMAN.
11 December 1996.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent, now
therefore the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, and by con-
sent, hereby orders�

THAT the Enterprise Bargaining Agreement in the terms
of the following schedule be registered with effect on
and from the 8th day of March 1996.

(Sgd.) W.S. COLEMAN,
[L.S] Chief Commissioner.

Schedule.
1.�TITLE

This Agreement will be known as the New Concrete Co
Industrial Agreement.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards

9. Enterprise Agreement
10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave
16. Pyramid Sub-Contracting
17. All-In Rates
18. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
Appendix A�Wage Rates
Appendix B�Drug and Alcohol, Safety and Reha-
bilitation Program

3.�AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers� Labourers, Painters & Plasterers Union of Workers (here-
inafter referred to as the �Union�) and Giovanna Ambrosino
trading as New Concrete Co Industrial Agreement (hereinaf-
ter referred to as the �Company�) in the State of Western Aus-
tralia.

4.�APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No 14 of 1978 (the �Award�). There are approxi-
mately 2 employees covered by this Agreement.

5.�DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1997.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.�DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46.�Settlement of Disputes of the Award.

7�SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the Western Aus-
tralian Industrial Relations Act 1979, as amended (the �Act�).

8.�RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.

9.�ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.�WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A�Wage Rates.

11.�INDUSTRY STANDARDS
It is a term of this Agreement that the Company will con-

tinue to meet its current level of payment into the Western
Australian Construction Industry Redundancy Fund and will
immediately increase its level of payment into the Construc-
tion and Building Unions Superannuation Scheme to $50.00
per week per employee.

12�CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair of safety boots, and will be replaced on a fair

wear and tear basis.
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(b) 2 T-shirts with collars, and will be replaced on a fair
wear and tear basis.

(c) 1 bluey jacket for each employee employed during
the period 1 April to 31 October. (One issued per
year).

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

13.�TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $11.00 per week per employee
shall be paid by the employer to the Union Education and
Training Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calendar year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer�s operations. The onus
shall rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee�s attendance at a course other
than:

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this Agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen�s Rights Cer-
tificates.

14.�SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible, em-
ployees will be retrenched in order of seniority.

2. When applying the �first on last off� principle it is agreed
subject to the caveat of �all things being equal�, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where employee�s individual skills may be subject to this ca-
veat. Where there is any disagreement as to the application of
this the matter will be processed in accordance with Clause
6.�Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

15.�SICK LEAVE
For sick leave accrued after the date of ratification of this

Agreement the following will apply.
(a) The Company�s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is re-en-
gaged within a period of six months, the unpaid
balance of sick leave shall continue from the date of
re-engagement.

16.�ALL-IN PAYMENTS
1 All-In methods of payments shall be prohibited.
2 �All-In Payments� means any system of payment that is

hourly, weekly, or daily which is either in lieu of payment for

overtime, or in lieu of one or more of the various award con-
ditions such as annual leave, public holiday payments, inclem-
ent weather, etc.

Provided that All-In payments do not include casual engage-
ment on terms prescribed by the appropriate Award or Agree-
ment.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference
(if any) between the employee�s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during his/her period of employment.

In addition to making the appropriated taxation deductions
from the employee�s wages, the employer shall also be re-
quired to make the appropriate contributions to the C+BUSS
and Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a site
that is let to circumvent the payments prescribed under the
award or this clause, the matter may, if not resolved by the
head contractor, be negotiated between the parties or referred
to the Western Australian Industrial Relations Commission.

5. Any industrial action that may arise, shall be confined to
the employer in breach of this clause.

17.�PYRAMID SUB-CONTRACTING
1 �Pyramid Sub-Contracting� is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2 Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to per-
form that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term �Pyramid Sub-Contracting� the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are under-
taken no industrial action shall occur.

18.�DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B�Drug
and Alcohol, Safety and Rehabilitation Program.

________(signed)_______ ________(signed)_______
ON BEHALF OF THE ON BEHALF OF THE
UNION COMPANY

___R. Ambrosino_________
(PRINT NAME)

Dated this 16th day of February 1996.

APPENDIX A�WAGE RATES
1 August 1 February 1 August 1 February

1995 1996 1996 1997
Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $
Labourer Group 1 13.75 14.21 14.66 15.11
Labourer Group 2 13.27 13.71 14.15 14.59
Labourer Group 3 12.92 13.35 13.77 14.20
Plasterer, Fixer 14.29 14.76 15.23 15.70
Painter, Glazier 13.97 14.43 14.89 15.35
Signwriter 14.26 14.73 15.20 15.68

APPENDIX B�DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAMME

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.
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2. FOCUS
� Site safety and the involvement of the site safety com-

mittee
� Peer intervention and support
� Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

(b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

(c) There will be no payment of lost time to a person
unable to work in a safe manner.

(d) If this happens 3 times the employee shall be given
a written warning and made aware of the availabil-
ity of treatment/counselling. If the employee refuses
help he/she may be transferred/dismissed the next
time he/she is dangerously affected.

(e) For the purposes of disciplinary action a warning
shall be effective for a period of 12 months from the
date of issue.

(f) An employee having problems with alcohol and/or
other drugs:

� Will not be sacked if he/she is willing to get
help.

� Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

� Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will:
(a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
(b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative commit-
tee member(s) at the two hour BTG Drug and Safety
in the Workplace training course.

PACIFIC WORLD PACKAGING (WA) ENTERPRISE
AGREEMENT 1996.
No. AG 259 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Pacific World Packaging (Australia) Pty Ltd

and
The Australian Liquor, Hospitality and Miscellaneous

Workers Union, Miscellaneous Workers Division, Western
Australian Branch and Others.

No. AG 259 of 1996.
Pacific World Packaging (WA) Enterprise Agreement 1996.

COMMISSIONER R.N. GEORGE.
18 December 1996.

Order.
HAVING heard Ms S. Laferla and later Mr M. Beros on behalf
of the Applicant and Ms S. Ellery for The Australian Liquor,

Hospitality and Miscellaneous Workers Union, Miscellaneous
Workers Division, Western Australian Branch and Mr G.
Sturman for The Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union of Workers Western
Australian Branch on behalf of the Respondents, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Pacific World Packaging (WA) Enterprise
Agreement 1996 in the terms of the following schedule
be registered with effect on and from 1 July 1996.

(Sgd.) R. N. GEORGE,    
[L.S.] Commissioner.

���

Schedule.

1.�TITLE
This Agreement shall be known as the Pacific World

Packaging (WA) Enterprise Agreement 1996.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Area and Scope
4. Parties Bound
5. Date and Period of Operation
6. Relationship to Parent Award
7. Agreed Provisions
8. Wages
9. No Reduction

10. Dispute Settlement Procedure
11. Signatures of the Parties

3.�AREA AND SCOPE
This Agreement shall apply at Pacific World Packaging, 24

Jackson Street, Bayswater, WA in respect of all employees
who are employed pursuant to the terms of the Plastic
Manufacturing Award No. 5 of 1977, The Metal Trades
(General) Award of 1966 No. 13 of 1965, and the Shop and
Warehouse (Wholesale and Retail Establishments) State Award
of 1977 No. R32 of 1976.

4.�PARTIES BOUND
(1) This Agreement shall be binding upon the Australian

Liquor, Hospitality and Miscellaneous Workers Union,
Miscellaneous Workers Division, Western Australian Branch;
The Automotive Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers, Western Australian
Branch and The Shop Distributive and Allied Employees
Association of W.A. and Pacific World Packaging (WA).

(2) The parties to this Agreement expressly accept that they
are bound by the terms of this Agreement during its duration
and will oppose any application by other parties to be joined
to this Agreement.

(3) This Agreement currently applies to twenty nine
employees.

5.�DATE AND PERIOD OF OPERATION
(1) This Agreement shall operate from the first day of July

1996 and remain in force for a period of 24 months and will
not continue to operate after its expiry unless renewed.

(2) The parties to this Agreement will not later than two
months prior to the expiry of the Agreement meet to discuss
the progress of the Agreement and to consider replacement or
renewal of the Agreement.

(3) The parties to the Agreement shall make application to
the Western Australian Industrial Relations Commission for
its cancellation so that it shall cease to operate 24 months
after its registration.

6.�RELATIONSHIP TO PARENT AWARD
This Agreement is to operate in conjunction with the Plastic

Manufacturing Industry Award, the Metal Trades (General)
Award and the Shop and Warehouse (Wholesale and Retail
Establishments) Award provided that where there is any
inconsistency between this Agreement and those Awards, the
provisions of this Agreement shall prevail to the extent of any
inconsistency.
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7.�AGREED PROVISIONS
(1) The following measures apply to all employees:

(a) Annual Leave�Annual leave is not to be taken in
the months of December or January unless agreed
between the employer and employee.

(b) Standards Accreditation�Employees agree to
work to meet the continuing requirements of awarded
Standards Accreditation.

(c) Utilisation Efficiency�Employees may be required
to work temporarily within other departments while
still exercising skills and responsibilities commen-
surate with their existing training and rate of pay.
There shall be no demarcation between tasks. Em-
ployees shall, where practical, be rotated between
tasks.
Where the task to be performed is normally carried
out by a tradesperson covered under the Metal Trades
(General) Award, such temporary placement shall be
by agreement with that tradesperson. Should trade
specific training be required, duly accredited train-
ing will be supplied.
A worker engaged for three hours or more of one
day or shift on duties carrying a higher rate by award
than his or her classification shall be paid the higher
rate for such day or shift. If employed for less than
three hours of one day or shift he or she shall be
paid the higher rate for the time worked.

(d) Shift Rotation�In order to meet operational de-
mands, employees will by agreement work on other
than their rostered shift.

(e) Journey Cover�Insurance shall be provided for all
W.A. site employees travelling to and from their place
of residence and the W.A. site.

(f) Individual Contracts�The Company shall not ini-
tiate Individual Workplace Agreements during the
life of this agreement.

(g) Leave Data Display�Annual and sick leave enti-
tlements shall be displayed on weekly pay slips.

(h) Continuous Improvement �Quarterly consultative
meetings shall be convened to discuss and establish,
by mutual agreement, efficiency improvement pro-
posals. Such improvements, when established, shall
be implemented without prejudice to this Agreement.

(2) The following measures apply to employees covered by
the Metal Trades (General) Award and the Shop and Warehouse
(Wholesale and Retail Establishments) Award.

(a) Call Outs�Where an employee is recalled to work
after having left the business premises and the ac-
tual time worked on that recall is two hours or less,
the employee will be paid for the actual time worked
plus an extra one hours payment, all of which shall
be paid at overtime rates (ie time and one half for
the first two hours and thereafter double time).

8.�WAGES
(1) (a) (i) The wage rates pursuant to the Plastic Manu-

facturing Industry Award, the Shop and Ware-
house (Wholesale and Retail Establishments)
Award and the Metal Trades (General) Award
shall be increased by 5% as from 1 July 1996.
An additional 1% will be paid on or before 1
October 1996 in return for productivity im-
provements and cost savings implemented
through the mechanism of Clause 7(1)(g).

(ii) The wage rates pursuant to paragraph
8(1)(a)(i) of this Agreement shall be increased
by 5% as from 1 July 1997. An additional 1%
will be paid on 1 July 1997 in return for pro-
ductivity improvements and cost savings im-
plemented through the mechanism of Clause
7(1)(g).
The additional 1% increases mentioned above
shall be paid in recognition of all employees
commitment towards achieving additional pro-
ductivity initiatives and cost reduction

measures which will be subject to agreement
as per Clause 7(1)(g).
OR

(b) Where the increases prescribed in paragraphs
8(1)(a)(i) and 8(1)(a)(ii) result in an additional pay-
ment to an employee of less than $25.00 per week,
the employee shall be paid an increase of $25 per
week in lieu of the percentages as prescribed in para-
graphs 8(1)(a)(i) and 8(1)(a)(ii).

(c) The wage increases prescribed in this clause will be
payable on employees� actual rate of pay, as at 30
June 1996.

(2) No further wage increase shall be payable during the life
of this Agreement unless in accordance with the career path
outlined in the relevant Awards.

9.�NO REDUCTION
This Agreement does not involve a reduction in ordinary

time earnings or departures from Commission standard of
hours of work, annual leave with pay or long service leave
with pay.

10.�DISPUTE SETTLEMENT PROCEDURE
The provisions as detailed in Clause 34.�Avoidance of

Industrial Dispute within the Metal Trades (General) Award
shall apply to the W.A. worksite during the life of this
Agreement.

11.�SIGNATURES OF THE PARTIES
______________ ______________ Date: 22/8/1996
Signature Name of Person
Pacific World Packaging (WA)
______________ ______________ Date: 22/8/1996
Signature Name of Person
Australian Liquor, Hospitality
and Miscellaneous Workers Union,
Miscellaneous Workers Division,
Western Australian Branch
______________ ______________ Date: 19/9/1996
Signature Name of Person
Automotive, Food, Metals,
Engineering, Printing and Kindred
Industries Union of Workers
Western Australian Branch
______________ ______________ Date: 10/9/1996
Signature Name of Person
Shop Distributive and Allied
Employees Association of W.A.

PAINT SOLUTIONS DOMESTIC AND MINOR
INDUSTRIAL AGREEMENT

No. AG 55 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders� Labourers�, Painters and
Plasterers Union of Workers

and
Marinigate Pty Ltd trading as Paint Solutions.

No. AG 55 of 1996.

Paint Solutions Domestic and Minor Industrial Agreement.

CHIEF COMMISSIONER W S COLEMAN.
11 December 1996.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent, now
therefore the Commission, pursuant to the powers conferred
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on it under the Industrial Relations Act, 1979, and by con-
sent, hereby orders�

THAT the Enterprise Bargaining Agreement in the terms
of the following schedule be registered with effect on
and from the 8th day of March 1996.

(Sgd.) W.S. COLEMAN,
[L.S] Chief Commissioner.

Schedule.
1.�TITLE

This Agreement will be known as the Paint Solutions Do-
mestic and Minor Industrial Agreement.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave
16. Pyramid Sub-Contracting
17. All-In Rates
18. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
Appendix A�Wage Rates
Appendix B�Drug and Alcohol, Safety and Reha-
bilitation Program

3.�AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers� Labourers, Painters & Plasterers Union of Workers (here-
inafter referred to as the �Union�) and Marinigate Pty Ltd
trading as Paint Solutions (hereinafter referred to as the �Com-
pany�) in the State of Western Australia.

4.�APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No 14 of 1978 (the �Award�). The scope of work
covered by this Agreement applies to Domestic and Minor re-
paint and maintenance work with a contract value less then
$50,000. There are approximately 5 employees covered by
this Agreement.

5.�DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1997.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.�DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46.�Settlement of Disputes of the Award.

7�SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the Western Aus-
tralian Industrial Relations Act 1979, as amended (the �Act�).

8.�RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.

9.�ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.�WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A�Wage Rates.

11.�INDUSTRY STANDARDS
It is a term of this Agreement that the Company will con-

tinue to meet its current level of payment of $40.00 per week
into the Western Australian Construction Industry Redundancy
Fund and $40.00 per week into the Construction and Build-
ing Unions Superannuation Scheme.

12�CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair of safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year).

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

13.�TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

A training allowance of $11.00 per week per employee shall
be paid by the employer to the Union Education and Training
Fund. This payment will only be made after further consulta-
tion between the parties on a commencement date for pay-
ment.

14.�SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible, em-
ployees will be retrenched in order of seniority.

2. When applying the �first on last off� principle it is agreed
subject to the caveat of �all things being equal�, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where employee�s individual skills may be subject to this ca-
veat. Where there is any disagreement as to the application of
this the matter will be processed in accordance with Clause
6.�Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

15.�SICK LEAVE
For sick leave accrued after the date of ratification of this

Agreement the following will apply.
(a) The Company�s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is re-en-
gaged within a period of six months, the unpaid
balance of sick leave shall continue from the date of
re-engagement.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 8577 W.A.I.G.

16.�ALL-IN PAYMENTS
1 All-In methods of payments shall be prohibited.
2 �All-In Payments� means any system of payment that is

hourly, weekly, or daily which is either in lieu of payment for
overtime, or in lieu of one or more of the various award con-
ditions such as annual leave, public holiday payments, inclem-
ent weather, etc.

Provided that All-In payments do not include casual engage-
ment on terms prescribed by the appropriate Award or Agree-
ment.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference
(if any) between the employee�s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during his/her period of employment.

In addition to making the appropriated taxation deductions
from the employee�s wages, the employer shall also be re-
quired to make the appropriate contributions to the C+BUSS
and Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a site
that is let to circumvent the payments prescribed under the
award or this clause, the matter may, if not resolved by the
head contractor, be negotiated between the parties or referred
to the Western Australian Industrial Relations Commission.

5. Any industrial action that may arise, shall be confined to
the employer in breach of this clause.

17.�PYRAMID SUB-CONTRACTING
1 �Pyramid Sub-Contracting� is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2 Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to per-
form that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term �Pyramid Sub-Contracting� the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are under-
taken no industrial action shall occur.

18.�DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B�Drug
and Alcohol, Safety and Rehabilitation Program.

________(signed)_______ ________(signed)_______
ON BEHALF OF THE ON BEHALF OF THE
UNION COMPANY
Dated this 7th day of February 1996.

APPENDIX A�WAGE RATES
4% 4% 4% 3%

1 December 1 March 1 August 1 February
1995 1996 1996 1997

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

Labourer Group 1 12.81 13.31 13.80 14.17
Labourer Group 2 12.38 12.85 13.33 13.69
Labourer Group 3 12.04 12.51 12.97 13.32
Plasterer, Fixer 13.32 13.83 14.35 14.73
Painter, Glazier 13.02 13.52 14.02 14.40
Signwriter 13.29 13.80 14.31 14.70

APPENDIX B�DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAMME

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
� Site safety and the involvement of the site safety com-

mittee
� Peer intervention and support
� Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

(b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

(c) There will be no payment of lost time to a person
unable to work in a safe manner.

(d) If this happens 3 times the employee shall be given
a written warning and made aware of the availabil-
ity of treatment/counselling. If the employee refuses
help he/she may be transferred/dismissed the next
time he/she is dangerously affected.

(e) For the purposes of disciplinary action a warning
shall be effective for a period of 12 months from the
date of issue.

(f) An employee having problems with alcohol and/or
other drugs:

� Will not be sacked if he/she is willing to get
help.

� Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

� Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will:
(a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
(b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative commit-
tee member(s) at the two hour BTG Drug and Safety
in the Workplace training course.
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PNM PAINTING CONTRACTORS DOMESTIC AND
MINOR INDUSTRIAL AGREEMENT

No. AG 43 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders� Labourers�, Painters and
Plasterers Union of Workers

and
Petnee Holdings Pty Ltd trading as PNM Painting

Contractors.
No. AG 43 of 1996.

PNM Painting Contractors Domestic and Minor Industrial
Agreement.

CHIEF COMMISSIONER W S COLEMAN.
11 December 1996.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent, now
therefore the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, and by con-
sent, hereby orders�

THAT the Enterprise Bargaining Agreement in the terms
of the following schedule be registered with effect on
and from the 8th day of March 1996.

(Sgd.) W.S. COLEMAN,
[L.S] Chief Commissioner.

Schedule.
1.�TITLE

This Agreement will be known as the PNM Painting Con-
tractors Domestic and Minor Industrial Agreement.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave
16. Pyramid Sub-Contracting
17. All-In Rates
18. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
Appendix A�Wage Rates
Appendix B�Drug and Alcohol, Safety and Reha-
bilitation Program

3.�AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers� Labourers, Painters & Plasterers Union of Workers (here-
inafter referred to as the �Union�) and Petnee Holdings Pty
Ltd trading as PNM Painting Contractors Domestic and Mi-
nor (hereinafter referred to as the �Company�) in the State of
Western Australia.

4.�APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)

Award 1987, No 14 of 1978 (the �Award�). The scope of work
covered by this Agreement applies to Domestic and Minor re-
paint and maintenance work with a contract value less than
$50,000. There are approximately 5 employees covered by
this Agreement.

5.�DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1997.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.�DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46.�Settlement of Disputes of the Award.

7�SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the Western Aus-
tralian Industrial Relations Act 1979, as amended (the �Act�).

8.�RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.

9.�ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.�WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A�Wage Rates.

11.�INDUSTRY STANDARDS
It is a term of this Agreement that the Company will con-

tinue to meet its current level of payment of $40.00 per week
into the Western Australian Construction Industry Redundancy
Fund and $40.00 per week into the Construction and Build-
ing Unions Superannuation Scheme.

12�CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair of safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year).

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

13.�TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

A training allowance of $11.00 per week per employee shall
be paid by the employer to the Union Education and Training
Fund. This payment will only be made after further consulta-
tion between the parties on a commencement date for pay-
ment.

14.�SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible, em-
ployees will be retrenched in order of seniority.

2. When applying the �first on last off� principle it is agreed
subject to the caveat of �all things being equal�, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where employee�s individual skills may be subject to this
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caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6.�Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

15.�SICK LEAVE
For sick leave accrued after the date of ratification of this

Agreement the following will apply.
(a) The Company�s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is re-en-
gaged within a period of six months, the unpaid
balance of sick leave shall continue from the date of
re-engagement.

16.�ALL-IN PAYMENTS
1 All-In methods of payments shall be prohibited.
2 �All-In Payments� means any system of payment that is

hourly, weekly, or daily which is either in lieu of payment for
overtime, or in lieu of one or more of the various award con-
ditions such as annual leave, public holiday payments, inclem-
ent weather, etc.

Provided that All-In payments do not include casual engage-
ment on terms prescribed by the appropriate Award or Agree-
ment.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference
(if any) between the employee�s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during his/her period of employment.

In addition to making the appropriated taxation deductions
from the employee�s wages, the employer shall also be re-
quired to make the appropriate contributions to the C+BUSS
and Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a site
that is let to circumvent the payments prescribed under the
award or this clause, the matter may, if not resolved by the
head contractor, be negotiated between the parties or referred
to the Western Australian Industrial Relations Commission.

5. Any industrial action that may arise, shall be confined to
the employer in breach of this clause.

17.�PYRAMID SUB-CONTRACTING
1 �Pyramid Sub-Contracting� is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2 Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to per-
form that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term �Pyramid Sub-Contracting� the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are under-
taken no industrial action shall occur.

18.�DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B�Drug
and Alcohol, Safety and Rehabilitation Program.

________(signed)_______ ________(signed)_______
ON BEHALF OF THE ON BEHALF OF THE
UNION COMPANY
Dated this 14th day of February 1996.

APPENDIX A�WAGE RATES
4% 4% 4% 4%

1 December 1 March 1 August 1 February
1995 1996 1996 1997

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

Labourer Group 1 12.81 13.31 13.80 14.17
Labourer Group 2 12.38 12.85 13.33 13.69
Labourer Group 3 12.04 12.51 12.97 13.32
Plasterer, Fixer 13.32 13.83 14.35 14.73
Painter, Glazier 13.02 13.52 14.02 14.40
Signwriter 13.29 13.80 14.31 14.70

APPENDIX B�DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAMME

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
� Site safety and the involvement of the site safety com-

mittee
� Peer intervention and support
� Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

(b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

(c) There will be no payment of lost time to a person
unable to work in a safe manner.

(d) If this happens 3 times the employee shall be given
a written warning and made aware of the availabil-
ity of treatment/counselling. If the employee refuses
help he/she may be transferred/dismissed the next
time he/she is dangerously affected.

(e) For the purposes of disciplinary action a warning
shall be effective for a period of 12 months from the
date of issue.

(f) An employee having problems with alcohol and/or
other drugs:

� Will not be sacked if he/she is willing to get
help.

� Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

� Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will:
(a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
(b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative commit-
tee member(s) at the two hour BTG Drug and Safety
in the Workplace training course.
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RCR ENGINEERING LTD (BUNBURY
OPERATIONS) ENTERPRISE AGREEMENT 1996

No. AG 319 of 1996.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers�Western Australian

Branch
and

RCR Engineering Ltd
No. AG 319 of 1996.

RCR Engineering Ltd (Bunbury Operations) Enterprise
Agreement 1996.

SENIOR COMMISSIONER G.L. FIELDING.
20 December 1996.

Order.
HAVING heard Mr G.C. Sturman and later Mr J.K. Ferguson

on behalf of the Applicant and Mr S.C. Foy on behalf of the
Respondent, and by consent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders:

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 22nd day of November, 1996 entitled RCR
Engineering Ltd (Bunbury Operations) Enterprise Agree-
ment 1996 be registered as an industrial agreement.

(Sgd.) G.L. FIELDING,
[L.S] Senior Commissioner.

RCR ENGINEERING LTD
(BUNBURY OPERATIONS)

ENTERPRISE
AGREEMENT 1996

Schedule.
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SIGNATURES OF THE PARTIES
1.�TITLE

This Agreement shall be known as the RCR Engineering
Ltd (Bunbury Operations) Enterprise Agreement 1996.

2.�OBJECTIVES OF AGREEMENT
The objectives of this Agreement are to assist RCR and its

employees in their commitment to:
2.1 Flexible work arrangements that are suited to both

the needs of the business and the employee�s per-
sonal needs;

2.2 Fostering a culture that encourages a spirit of coop-
eration and trust;

2.3 Developing a reputation for providing excellent cus-
tomer service;

2.4 Fully utilising our plant to ensure maximum return
on our investment in capital and therefore our con-
tinued viability;

2.5 Simplifying administration of rostering and payroll
procedures to ensure greater efficiency and enable
us to be more responsive to customer needs;

2.6 Reducing the amount of rejected work which will
reduce costs and ensure prompt delivery to custom-
ers;

2.7 Participating in training and development to improve
employees� skills and experience which will assist
in the achievement of these objectives, reaching per-
formance and productivity targets and enhancing
employees�work and responsibilities.

Achieving the above objectives will enable RCR to prosper
and grow and therefore provide greater job security and re-
wards to its employees.

3.�STYLE OF AGREEMENT
3.1 How This Agreement Was Made
This Agreement was made through consultation with the

employees, Works Committee, RCR managers, and the un-
ion. Before applying for this Agreement to be registered, the
majority of employees in RCR�s Bunbury operations voted in
favour of this Agreement and RCR managers agreed to apply
for its registration.

3.2 Plain English
RCR believes that it is important for its employees to fully

understand this Agreement. For that reason, where ever pos-
sible this Agreement has been written in plain English, the
�employee� has been referred to as �you�/�your� etc and the
employer is referred to as �RCR�.

4.�PARTIES BOUND BY THIS AGREEMENT
This Agreement shall be binding upon:

4.1 RCR Engineering Ltd; and
4.2 The Automotive, Food, Metals, Engineering, Print-

ing and Kindred Industries Union of Workers West-
ern Australian Branch.

5.�APPLICATION OF THIS AGREEMENT
5.1 This Agreement shall apply to all employees at RCR

who work in RCR�s engineering operations in Bunbury (esti-
mated to be 25 at the date of registration) and who would, but
for this Agreement be bound by the terms of the Award.

5.2 The parties to this Agreement and the employees re-
ferred to in 5.1 above agree that they shall apply and abide by
the terms of this Agreement.

6.�DATE AND PERIOD OF OPERATION
This Agreement shall take effect from the beginning of the

first pay period commencing on or after the date of registra-
tion of this Agreement by the Commission and shall remain in
force until February 1998.

7.�RELATIONSHIP TO AWARD
Except where this Agreement specifically overrides the Metal

Trades (General) Award 1965 no 13 of 1966, it shall be read
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and applied in conjunction with the Award. Where there is
any inconsistency with the Award, this Agreement shall pre-
vail to the extent of the inconsistency.

8.�NO EXTRA CLAIMS
The parties to this Agreement and employees covered by

this Agreement agree that there shall be no extra claims out-
side this Agreement before the expiry of this Agreement.

9.�COPY OF AGREEMENT
A Copy of this Agreement shall be provided to each em-

ployee before it is registered by the Commission. A copy of
the final Agreement shall also be provided to each employee
after it is registered. The registered Agreement shall also be
available for inspection at the work place.

10.�FUTURE NEGOTIATIONS
RCR, engineering operations employees and the Union agree

to commence negotiations approximately 3 months before this
Agreement ends, with a view to agreeing on a replacement
Agreement. Providing all parties have attempted to finalize a
new Agreement prior to the end of the existing Agreement,
then wages will be backdated to the expiry data if negotia-
tions are extended past the 3 months.

11. �DEFINITIONS
11.1 �Agreement� shall mean the RCR Engineering Ltd

(Bunbury Operations) Enterprise Agreement 1996.
11.2 �Award� shall mean the Metal Trades (General)

Award 1965 no 13 of 1966.
11.3 �Commission� shall mean the Western Australian

Industrial Relations Commission.
11.4 �Ordinary Hours� shall mean the hours of work

specified in subclause 14. HOURS OF WORK of this Agree-
ment.

11.5 �Ordinary rate of pay� shall mean the rate of pay
provided in this Agreement for ordinary hours worked.

11.6 �RCR� shall mean RCR Engineering Ltd.
11.7 �Union� shall mean the Automotive, Food, Metals,

Engineering, Printing and Kindred Industries Union of Work-
ers Western Australian Branch.

11.8 �You� or �your� or the like, shall at all times refer to
the employee.

11.9 �Engineering Operations� means Fabrication, Ma-
chining, Fitting, Hydraulics and Rubber Lining.

PART B�FLEXIBLE WORK ARRANGEMENTS

12.�RELATIONSHIP OF PART B OF THIS
AGREEMENT TO THE AWARD

The clauses in Part B of this Agreement shall com-
pletely replace the following clauses in the Award:

� Clause 13.�HOURS;
� Clause 14.�OVERTIME; and
� Clause 15.�SHIFT WORK.
� Clause 28.�LONG SERVICE LEAVE

13. �CLASSIFICATIONS AND DUTIES
13.1 This Agreement covers all of the classifications of work

that are covered by the Award.
13.2 In addition to the specific duties under your classifica-

tion, you shall be required to carry out any duties that are
incidental or peripheral to your main tasks or functions and
are within the limits of your skills, competence and training.

14. �HOURS OF WORK
14.1 Ordinary Hours of Work�General Flexibility Provi-

sions
The ordinary hours of work shall be worked in accordance

with the following:
14.1.1 The ordinary hours of work for a full time

employee shall be thirty eight (38) hours in
any one week. Employees shall be available
to work up to 45 hours, work load permitting.

14.1.2 Ordinary hours shall be worked on any days
of the week from Monday to Friday inclusive,
except when working shift work in which case,

ordinary hours may be worked on a Saturday
or Sunday for the purpose of starting or fin-
ishing shifts;

14.1.3 Ordinary hours for all employees, except when
working shift work, shall be worked between
the spread of 6.00am to 6.00pm or some other
spread of hours as agreed between you and
RCR;

14.1.4 Ordinary hours shall not exceed 8 hours on
any day;

14.1.5 Ordinary hours shall be consecutive except for
a meal break;

14.1.6 Your rostered hours of work shall be arranged
and changed from time to time by RCR in ac-
cordance with 14.3 Arrangement Of Ordinary
Hours Of Work.

14.2 Ordinary Hours of Work During the Life of This
Agreement

14.2.1 To meet the operational needs of RCR at the time of
commencement of this Agreement, the ordinary
hours of duty shall be:

(A) 8 hours per day to be worked from Monday to
Friday inclusive (that is, a 40 hour week), with
payment made as if 7 hours and 36 minutes
(that is, a 38 hour week) were worked;

(B) 2 hours per week shall accrue towards one
flexiday per 28 day cycle which shall be taken
in accordance with 14.4 Flexitime Arrange-
ment.

14.2.2 Any new arrangement/s of ordinary hours that are
introduced during the life of this
Agreement:

A) Must be developed with consideration given
to the issues specified in subclause 14.3 be-
low;

B) Must still operate within the terms of subclause
14.1 above; and Must be agreed between RCR
and the majority of employees in the engineer-
ing operations.

C) Must be agreed between RCR and the major-
ity of employees in the engineering operations.

14.3 Arrangement of Ordinary Hours of Work
When arranging your starting and finishing times, the number

of hours, and the days on which you will be required to work,
RCR shall discuss any changes with you and the Works Com-
mittee, where agreement shall be reached after taking the fol-
lowing issues into consideration:

14.3.1 Forecasted and actual customer demand;
14.3.2 The most productive and efficient way to op-

erate;
14.3.3 Maximum utilisation of the plant at the

workplace;
14.3.4 Your personal and family needs;
14.3.5 Applying the flexible work arrangements fairly

to all employees in your selection;
14.3.6 Giving you reasonable notice of a change in

your hours.
14.4 Meal and Rest Breaks

14.4.1 You shall not be required to work for more
than 5 hours without an unpaid meal break of
25 minutes, except where an alternative ar-
rangement is agreed between you and RCR.
Where the majority of employees in the engi-
neering operations agree, you may work 6
hours instead of 5 hours before a break.

14.4.2 Each morning you shall be entitled to a paid
rest break of 15 minutes, including wash up
time, to be taken at a time and in a manner
determined by your Supervisor or Manager to
ensure minimal disruption to the work in your
area.

14.4.3 If working 10 or more hours in any one day,
the employee shall be allowed a 10 minute
paid break during the afternoon.
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15.�SHIFT WORK
15.1 Introducing Shifts

15.1.1 Work in any section of the Bunbury opera-
tions may be carried out on afternoon and/or
night shifts.

15.1.2 Any change to shift work shall where practi-
cable be introduced in accordance with 14.3
Arrangement Of Ordinary Hours Of Work.

15.1.3 Regardless of 15.1.2 above, where the work
load has increased significantly or there is an
urgent need to meet customer demand, you
could be required to be available to carry out
shift work at short notice, in which case you
shall be paid in accordance with 15.2 below.

15.1.4 Shift work may be worked between any spread
of ordinary hours which may commence and
finish outside the spread of hours in 14.1.3.

15.2 Payment For Shift Work
15.2.1 Shift work on Monday to Friday shall be paid

at 15% more than your ordinary rate of pay.
15.2.2 Where a shift starts at or after I1.00 pm on

any day, the whole of that shift shall be deemed
to have been worked on the following day.

15.2.3 Where the first afternoon or night shift in any
week starts on Monday night, the night shift
starting on Friday and ending no later that 8.00
am on Saturday shall be deemed to be ordi-
nary hours and shall be paid at the shift work
rate.

15.2.4 By agreement between the Employees and
RCR, the first afternoon or night shift in any
week may start on Sunday to enable you to
have Friday night off work. In such case, any
time worked on Sunday shall be deemed to be
ordinary hours and shall be paid at the shift
work rate (ie. 15%).

15.3 Shifts Must Be Consecutive
15.3.1 Shifts shall be for five consecutive afternoons

or five consecutive nights, Monday to Friday,
unless the ordinary hours in your section are
worked over less than five days in one week,
in which case the number of consecutive shifts
shall equal the number of ordinary days
worked in your section.

15.3.2 Where you are required to work on less than
the number of consecutive shifts in accord-
ance with 15.3.1 above, hours worked on such
shifts shall be part of your ordinary hours of
work but such hours shall be paid at overtime
rates.

15.3.3 Shifts shall be deemed to be continuous where
they are broken due to work not being carried
out on a Saturday, Sunday, public holiday, day
of paid leave, or a flexiday.

16.�OVERTIME
16.1 You may be required to work reasonable overtime and

shall not unreasonably refuse.
16.2 Overtime shall mean all work performed outside your

ordinary hour of work in accordance with Clause 14. HOURS
OF WORK.

16.3 Overtime Payments
16.3.1 Overtime worked on Monday to Friday inclu-

sive shall be paid as follows�
First 2 hours per day�time and one half based
on your ordinary rate plus shift work penalty
(if you are working shifts);
After 2 hours per day�double time based on
your ordinary rate.

16.3.2 Work done up to 12.00 noon on Saturday shall
be paid as follows�
First 2 hours per day�time and one half based
on your ordinary rate;
After 2 hours per day�double time based on
your ordinary rate.

16.3.3 Work done after 12.00 noon on Saturday or
Sunday shall be paid as follows�
All hours�double time based on your ordi-
nary rate.

16.3.4 Work done on a public holiday:
All hours�double time and one half based
on your ordinary rate.

16.3.5 In calculating overtime, each day shall stand
alone but when you work overtime that con-
tinues beyond midnight on any day, the time
worked after midnight shall be deemed to be
part of the previous day�s work for the pur-
pose of this clause.

16.3.6 Overtime performed on shift work shall be
based on the rate payable for shift work. How-
ever, no provision of this subclause (16.3) shall
operate so as to require payment of more than
double time rates, or double time and a half
for a public holiday prescribed under this
Agreement, for any work except and to the
extent that the provisions of Clause 18.�Spe-
cial Rates and Provisions of the Award apply
to that work.

16.3.7 Any overtime hours outstanding at the time
of termination of your contract of employment
shall be paid out to you specified in this
subclause (16.3).

16.4 10 Consecutive Hours Off Duty
16.4.1 When you are required to work overtime,

where ever it is reasonably practicable, RCR
shall arrange for you to have at least 10 con-
secutive hours off duty between finishing work
on one day and the start of work on the next
day.

16.4.2 Where you work so much overtime that there
would be less than 10 consecutive hours off
duty, you shall not be required to start work
until you have had 10 consecutive hours off
duty without loss of pay for ordinary working
time occurring during such absence.

16.4.3 If RCR instructs you to start work or continue
work without having had 10 consecutive hours
off duty, you shall be paid at double your or-
dinary rate of pay until you are released from
duty and shall then be entitled to 10 consecu-
tive hours off duty without loss of pay for or-
dinary working time occurring during such
absence.

16.4.4 Where you are called into work overtime on a
Sunday or Public Holiday preceding an ordi-
nary working day, you shall wherever reason-
ably practicable, be given 10 consecutive
hours off duty before your usual starting time
on the next day. If this is not reasonably prac-
ticable, then the provisions of 16.4.1 and
16.4.2 above shall apply. This paragraph
(16.4.4) does not apply if you are a casual
employee.

16.4.5 Overtime worked as a result of a recall shall
not be regarded as overtime for the purpose
of this subclause (16.4) when the actual time
worked is less than 3 hours on such recall or
on each of such recalls.

16.5 Recall To Work
When you are recalled to work after leaving the job you

shall be paid for at least 3 hours at overtime rates and the time
reasonably spent in getting to and from work shall be counted
as time worked.

17.�PUBLIC HOLIDAYS
17.1 You are entitled to the following public holidays or the

days observed in lieu, without loss of pay (subject to 16.3.4 of
this Agreement).

New Year�s Day; Good Friday; Easter Monday; Christmas
Day; Boxing Day; Australia Day; Anzac Day; Labour Day;
Foundation Day; and Sovereign�s Birthday.
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Provided that another day may be taken as a holiday by
Agreement between you and RCR in lieu of any of the above
days. In such case the substituted day shall be a holiday with-
out loss of pay and the day for which it is substituted shall not
be a holiday.

17.2 When any of the days in 17.1 above falls on a Satur-
day or Sunday the holiday shall be observed on the next suc-
ceeding Monday and Boxing Day falls on a Sunday or a
Monday the holiday shall be observed on the next succeeding
Tuesday. In each case the substituted day shall be a holiday
without loss of pay and the day for which it is substituted
shall not be a holiday.

18.�ANNUAL LEAVE�FLEXIBILITY PROVISIONS
18.1 Taking Annual Leave

18.1.1 This subclause shall completely replace
subclause (9) of Clause 23.�HOLIDAYS
AND ANNUAL LEAVE in the Award.

18.1.2 You must give RCR as much notice as possi-
ble and at least one month�s notice of your
request to take annual leave, unless a lesser
period of notice is agreed between you and
RCR.

18.1.3 RCR shall endeavour to grant your requests
for annual leave at the time of your choice,
however, depending on the needs of the busi-
ness, sometimes you may be required to take
annual leave as specified by RCR in which
case you shall receive at least 1 month�s no-
tice, unless a lesser period of notice is agreed
between you and RCR.

18.1.4 In the interests of your rest and recreation, in
most circumstances RCR will require you to
take your accrued annual leave in periods of
one week or more. However, provided you
have reached Agreement with RCR, you may
take up to 5 single days of paid annual leave
each year.

18.1.5 The purpose of annual leave is to take time
off work at regular intervals for rest and rec-
reation. However, some employees have not
been taking annual leave regularly and have
accrued large amounts of annual leave. To
correct this situation, after the commencement
of this Agreement:

(A) No employee shall be allowed to ac-
crue more than 6 weeks annual leave.
Once you have accrued 5 weeks, RCR
shall advise you so that you can plan
your next period of annual leave to
ensure your accrual does not exceed 6
weeks. However, in exceptional cir-
cumstances, such as a long overseas
holiday, you may request to accrue
more than 6 weeks annual leave. If
granted, RCR shall provide you with
written approval.

18.2 Payment for Annual Leave
18.2.1 This subclause shall completely replace para-

graph (3)(b) of Clause 23.�HOLIDAYS
AND ANNUAL LEAVE in the Award.

18.2.2 Before going on annual leave you shall be paid
the wages you would have received for the
ordinary hours you would have worked had
you not gone on annual leave. This amount
shall include any applicable leading hand al-
lowance but shall not include any payment for
additional hours nor any other allowances.

18.2.3 You shall continue to receive any applicable
shift penalty when you take a period of an-
nual leave provided that:

(A) You have been working rostered night
or afternoon shifts for at least 6 weeks
immediately before taking that period
of annual leave; and

(B) You have worked such shifts for 50%
or more of the past 12 months.

18.3 Annual Leave Loading
18.3.1 As per the previous EBA there is no leave load-

ing applicable as it has been added into your
weekly wage.

19.�FLEXITIME
19.1 Flexitime will accrue at the rate of 24 minutes per day

worked by an employee provided that at least 8 hours were
worked on that day.

19.2 Regardless of subclause 19.1 a maximum of 2 hours
flexitime can accrue in any one week.

19.3 When an employee has accrued at least 8 hours flexi-
time, in accordance with subclause 19.4, the employee may
take a flexiday which shall be equivalent to 8 hours flexitime
and shall be paid at the normal hourly rate.

19.4 The taking of flexitime shall be arranged by the em-
ployer to meet the needs of the business but having regard to
requests by the employee.

19.5 At 15 December in each year, each employee may be
paid at the normal hourly rate, any accrued flexitime in excess
of 50 hours. Such payment shall be in the first pay period on
or after the date in this subclause.

PART C�PRODUCTIVITY AND PAY

20.�MINIMUM RATES OF PAY
20.1 Minimum Adult Rates
The following rates of pay are the minimum adult rates of

pay applicable under this Agreement.
Classification Minimum Agreement Rate Per Week

C14 $349.40
C1 $366.10

C12 $388.60
C11 $409.50
C10 $441.20
C9 $462.10
C8 $482.90
C7 $503.80
C6 $545.50
C5 $566.40

20.2 Minimum Apprentice Rates
The following rates of pay are the minimum apprentice rates

of pay applicable under this Agreement. Nothing in this Agree-
ment shall cause your rate of pay to fall below the Award.
Apprentices shall not be required by RCR to provide any tools
and therefore shall not receive a tool allowance,
4 Year Term 3½ Year Term 3 Year Term Minimum

Agreement
Rate per Week

1st year first 6 months $185.30
2nd year next year 1st year $242.66
3rd year next year 2nd year $330.90
4th year final year 3rd year $388.26

20.3 Minimum Junior Rates
The following rates of pay are the minimum junior rates of

pay applicable under this Agreement. Nothing in this Agree-
ment shall cause your rate of pay to fall below the Award.

Age Minimum agreement rate per week
Under 16 years of age $128.13

16 years of age $164.74
17 years of age $201.35
18 years of age $237.96
19 years of age $287.39
20 years of age $340.47

20.4 Tool Allowance
A tool allowance of $9.20 per week shall be payable to all

trades persons who are required to provide their own tools.

21.�PRODUCTIVITY AND PERFORMANCE
PAYMENTS

21.1 Productivity and Performance Targets
Pay increases shall be available under this Agreement in

recognition of reaching productivity and performance targets.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.92

Key performance indicators and targets shall be set for the
engineering operations for the improvement of:

� Reduced rework;
� Reduced sick leave;
� Reduction in lost time due to workers� compensa-

tion claims;
� Reduced wastage;
� The participation by all employees in maintaining

QA certification to AS/NZS ISO 9002.
Within 1 month after the registration of this agreement, these

targets shall be set by RCR management but with direct con-
sultation with the Works Committee.

Once set, all employees under this Agreement shall be ad-
vised of the targets and given regular feedback on progress
towards the targets.

21.2 Productivity pay increase
21.2.1 Increases 2. shall be paid as follows:

This increase is guaranteed and has been de-
termined in recognition of your continued
commitment to the objectives of this Agree-
ment.

A
Enterprise

Increase Date applicable Agreement
Increase

1 First pay period commencing on or No applicable due to
after: increase going from
the date of registration of this 45 hour EBA to 38
Agreement hour EBA.

 2 First pay period commencing on or 1½%
after August 1st 1997 On your wage rate

21.2.2 �Wage rate� referred to in the table above shall
mean your:

(A) Minimum applicable rate of pay in
subclause 20.1, 20.2 or 20.3 above.

22. �OTHER ALLOWANCES
22.1 Leading Hand
Depending on the number of employees a Leading Hand is

responsible for, Leading Hands shall receive the following
weekly amounts in addition to their wage rate.

Number of employees Rate per week
3�10 $17.10
11�20 $26.60

21 and above $34.20
22.2 First Aid
A first aid allowance of $6.35 per week is payable to em-

ployees who hold a current Senior First Aid Certificate and
have been nominated as a first aid representative. This is a
separate allowance which is not added to the employee�s wage
rate for all purposes of this Agreement or the Award.

22.3 Site Allowance
Where shop based employees are requested to work on site,

then the applicable site allowance for that particular workplace
will be added to the employees base rate. This allowance will
only apply while the employee is actually working on the rel-
evant site.

23.�PAYMENT OF WAGES
Wages shall be paid fortnightly in arrears by electronic funds

transfer.

PART D�OTHER PROVISIONS

24.�CLOTHING AND BOOTS
24.1 RCR shall provide you with 2 sets of work clothing

per year which shall be either overalls or shirts and pants at
your option. RCR shall replace work clothing on a fair wear
and tear basis. You shall be responsible for cleaning and main-
taining your work clothing.

24.2 RCR shall provide you with 1 pair of work boots which
shall be replaced on a fair wear and tear basis, up to 2 pairs of
boots per year.

24.3 Your issue of clothing and boots in 24.1 and 24.2 above
shall be carried out in accordance with RCR company policy
and, once issued, clothes and boots must be worn at work.

25.�CONSULTATIVE ARRANGEMENTS
25.1 This Clause shall completely replace �subclause (9)

Structural Efficiency� of Clause 31 of the Award.
25.2 The Works Committee shall continue to meet regularly

and shall be responsible for discussing the following issues
with the aim of identifying and implementing continuous im-
provements that benefit the company and employees:

25.2.1 matters affecting efficiency or productivity; or
25.2.2 changes to the Organisation or performance

of work; or
25.2.3 reviewing the operation of this Agreement; or
25.2.4 issues related to the objectives of this Agree-

ment.
25.3 The size, structure and operation of the Works Com-

mittee shall be appropriate to the number of employees and
operational arrangements in the engineering operations, and
the matters requiring discussion.

26.�RESOLUTION OF DISPUTES
26.1This Clause shall completely replace �Clause 34.�

Avoidance of Industrial Dispute� in the Award.
26.2 The aim of the procedure in this clause is to resolve

problems quickly and avoid disputes through consultation and
co-operation.

26.3 Procedure To Be Followed
In the event of a problem, grievance or dispute arising out

of this Agreement that affects one or more employees, or from
your work or contract of employment at RCR, the following
procedures shall be used:

26.3.1 In the first instance the matter shall be dis-
cussed without delay between you and your
Supervisor;

26.3.2 If not resolved, the matter shall be discussed
between you, your nominated representative
(if you wish to have a representative) and your
Manager;

26.3.3 If not resolved, the matter shall be discussed
between you, your nominated representative
(if you wish to have a representative) and the
General Manager.

26.3.4 If the matter is still not settled, it may be re-
ferred to a mediator to assist in resolving the
matter. The mediator shall be chosen by Agree-
ment between you and RCR. If the matter con-
cerns all employees in the engineering
operations, the mediator shall be chosen by
Agreement between the Works Committee and
RCR.

26.4 Team Approach and Representation
If there is a problem or dispute that your co-workers are

also concerned about, nothing in this clause prevents you from:
26.4.1 Dealing with that problem or dispute at the

same time as your co-workers in a team ap-
proach; and

26.4.2 Choosing someone to represent you who may
be representing other employees as well, such
as a union official or co-worker.

26.5 Code of Conduct While Solving Problems or Resolv-
ing Disputes

So that matters can be resolved quickly and peacefully, you,
RCR and the Union (if they are involved in the matter) agree
to:

26.5.1 Genuinely carry out all of the processes in this
clause quickly, taking no longer than three days
unless there are exceptional circumstances
where it is not possible to resolve the matter
in three days.

26.5.2 Only by-pass earlier stages where you and your
Supervisor or Manager agree that it is appro-
priate to refer to matter straight to the General
Manager.

26.5.3 In order to allow for the peaceful resolution
of grievances the parties shall be committed
to avoid stoppages of work, lockouts or any
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other bans or limitation on the performance
of work while the procedures of negotiation
and conciliation are being followed.

26.6 Nothing in this clause will override the rights of the
parties regarding access to conciliation and arbitration . in
accordance with the Industrial Relations Act 1979.

27. JOURNEY COVER INSURANCE
As a term of this agreement, employees employed pursuant

to this agreement shall be provided with a Journey Cover In-
surance at no cost to themselves.

28.�LONG SERVICE LEAVE
28.1 This clause shall completely replace Clause 25�LONG

SERVICE LEAVE in the Award.
28.2 RCR shall endeavour to grant your requests for long

service leave at the time of your choice, depending on the
needs of the business, sometimes you may be required to take
long service leave as specified by RCR.

28.3 An employee, other than a casual employee is entitled
to long service leave as provided below�

28.4 Where the employee has completed at least ten years�
service the amount of leave shall be�

28.4.1 In respect of ten years� service so completed�
thirteen weeks� leave;

28.4.2 In respect of each ten years� service completed
after such ten years�thirteen weeks� leave;

28.4.3 On the termination of the employees employ-
ment�

(i) by his/her death; or
(ii) in any circumstances, otherwise than

by his/her employer for serious mis-
conduct;

in respect of the number of years�service with the
employer completed since he/she last became enti-
tled to an amount of long service leave, a propor-
tionate amount on the basis of thirteen weeks for ten
years� service.

28.5 Where an employee has completed at least seven years�
service but less than ten years� service since their commence-
ment and their employment is terminated�

(i) by his/her death; or
(ii) in any circumstances, otherwise than by the employer

for serious misconduct;
the amount of leave shall be such proportion of thirteen
weeks� leave as the number of completed years of such
service bears to ten years.

28.6 An employee shall be entitled to be paid for each week
of leave to which he/she has become entitled at the ordinary
hourly rate of pay applicable to them at the date he/she com-
mences such leave.

Where by agreement between the employer and the em-
ployee, the commencement of the leave to which the worker
is entitled, or any portion thereof, is postponed to meet the
convenience of the employee, the rate of pay will be the ordi-
nary hourly rate of pay applicable to them at the date of ac-
crual of the leave.

28.7 Such rate of pay shall be the ordinary hourly rate ap-
plicable to him/her for the standard weekly hours which are
agreed and shall not include, special rates, disability allow-
ances, travelling allowances or the like.

29.�DISCIPLINARY PROCEDURE
STAGE 1 An employee may be verbally counselled and has

the right to be represented by a Shop Steward.
The counselling will be noted on employee�s file
and will be acknowledged by both the Shop Stew-
ard and employee.

STAGE 2 If another misdemeanour occurs then the verbal
counselling will be followed by a written warn-
ing. Again, a note to file with acknowledgement
from the present.

STAGE 3 As above. The above 3 stages are to be kept on
file for no more than 24 calendar months.

STAGE 4 If stage 4 is reached then dismissal can occur. Prior
to dismissal a State Organiser from the Union is
to be involved.

SIGNATURES OF THE PARTIES
This Agreement has been agreed to by the parties whose

signatures appear below:
RCR�s signature:
Signed for and on behalf of RCR Engineering Ltd.

(ACN 008 898 486):
John Noordhoek (signed) John Noordhoek 15 November 1996
Signature Full Name (Print) Date

COMMON SEAL
Union�s signature:
Signed for and on behalf of the Automotive, Food,Metals,

Engineering, Printing and Ki ndred Industries Union of Work-
ers Western Australian Branch:
John Sharpe-Collett (signed ) John Sharp-Collett COMMON SEAL
__________________  State Secretary 8/11/96
Secretary�s Signature Full Name (Print) Date
_____________________ _________________ _____
Organiser�s Signature Full Name (Print) Date

The Common Seal of the Automotive, Food, Metals, Engi-
neering, Printing and Kindred Industries Union of Workers
Western Australian Branch:

RIVER ROOSTER BOULDER AGREEMENT
No. AG 273 of 1996

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Shop, Distributive and Allied Employees� Association
of Western Australia

and
Hall Holdings Pty Ltd, trading as River Rooster Boulder.

No. AG 273 of 1996.

River Rooster Boulder Agreement
No. AG 273 of 1996.

COMMISSIONER S A CAWLEY.
23 December 1996.

Order.
HAVING heard Ms K Cameron on behalf of the applicant and
Mr S Hansen on behalf of the respondent, now therefore I the
undersigned, pursuant to the powers conferred under the In-
dustrial Relations Act, 1979 and by consent, do hereby
order�

THAT the agreement expressed in the following Sched-
ule, to be known as the �River Rooster Boulder Agree-
ment No. AG 273 of 1996�, be and is hereby registered.

(Sgd.) S.A. CAWLEY,
[L.S] Commissioner.

Schedule.
1.�TITLE

This Agreement shall be known as the River Rooster Boul-
der Agreement No. AG 273 of 1996.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Parties Bound
4. Area & Scope
5. Term
6. Definitions
7. Contract of Service
8. Hours
9. Overtime
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10. Casual Employees
11. Part Time Employees
12. Meal Breaks
13. Meal Money
14. Sick Leave
15. Bereavement Leave
16. Holidays
17. Annual Leave
18. Long Service Leave
19. Payment of Wages
20. Wages
21. Junior Employees
22. Higher or Lower Duties
23. Uniforms and Laundering
24. Protective Clothing
25. Employees� Equipment
26. Limitation of Work
27. Travelling Facilities
28. Record
29. Roster
30. Change and Rest Rooms
31. First Aid Kit
32. Posting of Agreement and Union Notices
33. Under Rate Employees
34. Location Allowances
35. Maternity Leave
36. Future Arrangements For Enterprise Agreements
37. Traineeship
38. Grievance Procedure
39. Signatories

3.�PARTIES BOUND
This Agreement shall apply to and be binding on Hall Hold-

ings Pty Ltd trading as River Rooster Boulder (�The Com-
pany�) and The Shop, Distributive and Allied Employees�
Association of Western Australia (�The Union�) and all per-
sons employed by the company to perform the duties of a Retail
Food Employee Grade I to IV as defined in Clause 6.�Defi-
nitions.

It is estimated that 20 employees will be bound by this Agree-
ment upon registration.

4.�AREA & SCOPE
This Agreement shall apply to the Company with respect to

its operations at 6 Lane Street, Boulder 6432 and employees
in the callings listed herein.

This Agreement shall apply to the exclusion of all other
awards and registered agreements.

5.�TERM
This Agreement shall operate for a period of three months

from the date of registration.

6.�DEFINITIONS
(1) �Retail Food Establishment� shall mean an establish-

ment or part thereof which is operated by the parties to this
Agreement and which is wholly or predominantly engaged in
the receipt of orders for or the preparation, sale, serving or
delivery of mass marketed food from a standardised menu and
shall include any commissary, whether within such establish-
ment or elsewhere, where such food is prepared or partially
prepared.

(2) �Retail Food Employee Grade I� shall mean an employee
engaged in a retail food shop who is in the first six months of
employment and who is gaining the skills required of a Retail
Food Employee Grade II or Grade III.

(3) �Retail Food Employee Grade II� shall mean an em-
ployee with not less than six months service with the employer
who is engaged to assist with the preparation, assembly, cook-
ing or packing of product for sale; the maintenance of the
work area at a standard of cleanliness as determined by the
employer; the cleaning of cooking utensils, cutlery and glass-
ware; and/or in the delivery of product to the customer out-
side the establishment.

(4) �Retail Food Employee Grade III� shall mean an em-
ployee with not less than six months service with the employer
who performs customer service functions including the tak-
ing of orders by any means, the entering of information onto a
computer, the receipt of monies or other duties involving

customer contact except the delivery of product to the cus-
tomer outside the establishment.

(5) �Retail Food Employee Grade IV� shall mean an em-
ployee involved in the preparation of food using trades equiva-
lent skills and/or required to give direction to or be in charge
of Retail Food Employees Grades I�III.

(6) �Daily Spread of Shift� shall mean the time which elapses
from the employee�s actual starting time to the employee�s
actual finishing time for the day or shift.

7.�CONTRACT OF SERVICE
(1) Except for casual employees, the contract of service shall

be on a weekly basis, provided that one day�s notice of termi-
nation may be given on either side on any working day, or in
the event of such notice not being given by the payment by
the employer or the forfeiture by the employee, as the case
may be, of one day�s pay. Provided that any employee who is
dismissed for misconduct, shall be entitled to be paid all wages
due up to the time of dismissal only.

(2) For the purposes of this clause the term �one day�s no-
tice �shall mean notice to terminate employment from the end
of the employee�s shift on the following working day, and the
term �one day�s pay� shall mean eight hours� wages paid at
the ordinary hourly rate, provided that in the case of a part
time employee, at the ordinary hourly rate calculated on the
number of hours that the employee would have normally
worked.

8.�HOURS
(1) The ordinary hours of work shall be thirty eight per week,

not exceeding ten per day, to be worked over not more than
five days of the week, within a daily spread of eleven hours.
Each employee shall be entitled to two clear days off duty per
week.

(2) Notwithstanding the provisions of subclause (1) of this
clause, in cases where employees are rostered over a 19 day,
four week cycle, up to forty ordinary hours may be worked in
a week provided that the total number of ordinary hours in
any four week cycle shall not exceed 152.

9.�OVERTIME
(1) All work done at times other than those which the em-

ployee is rostered to work, or outside the daily spread of eleven
hours, or beyond ten hours in any one day or beyond five days
in any one week or beyond thirty eight hours in any one week�
except in the case of an employee rostered over a 19 day, four
week cycle as provided by subclause (2) of Clause 8.�Hours
of this Agreement in which case the limit to weekly ordinary
hours shall be forty�shall be overtime.

(2) Subject to the provisions of subclause (3) hereof, all
overtime worked between Monday to Friday, both inclusive,
and prior to twelve noon on Saturday shall be paid for at the
rate of time and a half for the first two hours and double time
thereafter. All overtime worked after twelve noon on a Satur-
day and all day on a Sunday, shall be paid for at the rate of
double time.

(3) All work done on an employee�s rostered day off shall
be paid for at the rate of double time with a minimum pay-
ment as for three hours� work.

(4) Notwithstanding anything contained in this clause to the
contrary, where a part time employee is requested to work
overtime beyond his or her regular finishing time in order to
meet unforeseen operational and/or staffing requirements, the
first hour of such overtime shall be paid for at the ordinary
time rate of pay, the second hour of such overtime shall be
paid for at the rate of time and a half with double time for any
hours worked thereafter. The provisions of this subclause shall
only apply to Part Time employees rostered to work nine or-
dinary hours or less on the day upon which the overtime is
worked.

(5) Notwithstanding anything contained in this clause, an
employer and an employee may agree that time off with pay
may be allowed in lieu of payment for overtime. Such time off
shall be allowed subject to�

(a) time off for each hour or part thereof shall be equiva-
lent to the overtime rate that otherwise would have
been paid.
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(b) the time of taking time off being agreed at the time
of  arranging the overtime and shall be no later than
four weeks after the overtime is worked.

10.�CASUAL EMPLOYEES
(1) Casual employees shall mean employees engaged on an

hourly contract of service.
(2) Casual employees shall not be engaged for less than two

consecutive hours per time.
(3) Casual employees shall be paid at the ordinary rate of

pay of one thirty-eighth of the full time weekly rate of pay for
the appropriate classification as set out in subclause (1) of
Clause 20.�Wages of this Agreement plus twenty one and
one half per cent, provided that this rate shall be increased to
double time for all work performed on the holidays referred
to in subclause (1) of Clause 16 .�Holidays of this Agree-
ment.

(4) The working time for a casual employee on an outside
job, shall count from the time appointed for their attendance
at the job until they are discharged. Fares to and from the
place of engagement and the job shall be paid by the employer.

(5) The wages payable to a casual employee on an outside
job shall be forwarded to the employee within seventy two
hours of completion of the pay week in which such employee
was employed.

(6) The provisions of Clauses 14.�Sick Leave, 15.�Be-
reavement Leave, 16.�Holiday, 17.�Annual Leave and 35.�
Maternity Leave shall not apply to a casual employee.

11.�PART TIME EMPLOYEES
(1) A part time employee shall mean an employee engaged

on a weekly contract of service, who works regularly from
week to week for not less than three consecutive ordinary hours
per time, or more than ten ordinary hours per day, and not less
than nine or more than thirty ordinary hours each week over
not more than five days of the week.

(2) Subject to the limitations on daily and weekly hours for
part time employees as prescribed by subclause (1) of this
Clause, the number of ordinary hours to be worked on any
one day by a part time employee may be increased but not
decreased by agreement between the employer and the em-
ployee.

(3) Part time employees shall be paid at the ordinary time
rate of pay of one thirty-eighth of the full time weekly rate of
pay for the appropriate classification as set out in subclause
(1) of Clause 20.-Wages, provided that this rate shall be in-
creased to double time for all work performed on the holidays
referred to in subclause (1) of Clause 16.-Holidays of this
Agreement.

(4) All time worked by a part time employee beyond ten
ordinary hours per day, thirty ordinary hours per week or five
days per week or at times other than those which the employee
is rostered to work shall be overtime and paid for at the appro-
priate overtime rate prescribed in Clause 9.-Overtime of this
Agreement.

(5) A part time employee shall be eligible for pro rata an-
nual leave and sick leave in accordance with Clauses 14.�
Sick Leave and 17.�Annual Leave in addition to being
eligible for bereavement leave and payment in lieu of public
holidays. In calculating the pro-rata entitlements of a part time
employee pursuant to this subclause, all ordinary hours worked
by the employee, including any additional ordinary hours
agreed pursuant to subclause (2) of this Clause, shall be in-
cluded in the calculation.

12.�MEAL BREAKS
(1) Every employee shall be entitled to a meal break of not

less than one half hour nor more than one hour after not more
than five hours work, provided that where an employee works
in excess of eight ordinary hours in any one day, the meal
break on that day may be taken after not more than six hours
work. Where it is not possible for the employer to grant a
meal break on any day, the said meal break shall be treated as
time worked and the employee shall be paid at the rate appli-
cable to the employee at the time such meal break is due, plus
fifty per cent of the ordinary hourly rate applying to such
employee, until such time as the employee is released for a
meal.

(2) In addition to breaks for a meal, there may be one other
break of at least two hours during each shift. Such break of
two hours may include a meal break.

(3) In addition to breaks for a meal as provided in this Clause,
any employee who is required to work in excess of eight ordi-
nary hours in any one day shall receive a paid tea break of ten
minutes. Such tea break shall be taken to suit the employer�s
business, but shall not be taken within one hour of the em-
ployee�s commencement or finishing time or within one hour
of the employee�s meal break.

13.�MEAL MONEY
(1) Any employee who is required to work overtime for more

than two hours on any day, without being notified on the pre-
vious day or earlier that he or she will be required to work
such overtime, will either be supplied with a meal by the em-
ployer or be paid $5.60 meal money.

14.�SICK LEAVE
(1) (a) An employee, including a part time employee, who

is unable to attend or remain at his or her place of employ-
ment during ordinary hours of work by reason of personal ill
health or injury shall be entitled to payment during such ab-
sence in accordance with the following provisions.

(b) Entitlement to payment shall accrue at the rate of one
sixth of a week for each completed month of service with the
employer.

(c) If in the first or successive years of service with the em-
ployer the employee is absent on the grounds of personal ill
health or injury for a period longer than his or her entitlement
to paid sick leave, payment may be adjusted at the end of that
year of service, or at the time the employee�s services termi-
nate, if before the end of that year of service, to the extent that
the employee has become entitled to further paid sick leave
during that year of service.

(2) The unused portions of the entitlement to paid sick leave
in any one year shall accumulate from year to year and subject
to this clause may be claimed by the employee if the absence
by reason of personal ill health or injury exceeds the period
for which entitlement has accrued during the year at the time
of the absence. Provided that an employee shall not be enti-
tled to claim payment for any period exceeding ten weeks in
any one year of service.

(3) To be entitled to payment in accordance with this Clause
the employee shall as soon as reasonably practicable advise
the employer of his or her inability to attend for work, the
nature of the illness or injury and the estimated duration of
the absence. Provided that such advice, other than in extraor-
dinary circumstances shall be given to the employer within 24
hours of the commencement of the absence.

(4) The provisions of this Clause do not apply to an em-
ployee who fails to produce a certificate from a medical prac-
titioner dated at the time of the absence or who fails to supply
such other proof of the illness or injury as the employer may
reasonably require provided that the employee shall not be
required to produce a certificate from a medical practitioner
with respect to absences of two days or less unless after two
such absences in any year of service the employer requests in
writing that the next and subsequent absences in that year, if
any, shall be accompanied by such certificate.

(5) (a) Subject to the provisions of this subclause, the provi-
sions of this Clause apply to an employee who suffers per-
sonal ill health or injury during the time when he or she is
absent on annual leave and an employee may apply for and
the employer shall grant paid sick leave in place of paid an-
nual leave.

(b) Application for replacement shall be made within seven
days of resuming work and then only if the employee was
confined to his or her place of residence or a hospital as a
result of his or her personal ill health or injury for a period of
seven consecutive days or more and he or she produces a cer-
tificate from a registered medical practitioner that he or she
was so confined. Provided that the provisions of this para-
graph do not relieve the employee of the obligation to advise
the employer in accordance with subclause (3) of this Clause
if he or she is unable to attend for work on the working day
next following the annual leave.
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(c) Replacement of paid annual leave by paid sick leave
shall not exceed the period of paid sick leave to which the
employee was entitled at the time he or she proceeded on an-
nual leave and shall not be made with respect to fractions of a
day.

(d) Where paid sick leave has been granted by the employer
in accordance with paragraphs (a), (b) and (c) of this subclause,
that portion of the annual leave equivalent to the paid sick
leave is hereby replaced by the paid sick leave and the re-
placed annual leave may be taken at another time mutually
agreed to by the employer and the employee or, failing agree-
ment, shall be added to the employee�s next period of annual
leave or, if termination occurs before then, be paid for in ac-
cordance with the provisions of Clause 17.-Annual Leave.

(e) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken
provided that the annual leave loading prescribed in Clause
17.- Annual Leave of this Agreement, shall be deemed to have
been paid with respect to the replaced annual leave.

(6) The provisions of this Clause with respect to payment
do not apply to employees who are entitled to payment under
the Workers� Compensation and Rehabilitation Act 1981 nor
to employees whose injury or illness is the result of the em-
ployee�s own misconduct.

15.�BEREAVEMENT LEAVE
An employee, including a part time employee, shall, on the

death within Australia of a wife, husband, de-facto wife or
de-facto husband, father, father-in-law, mother, mother-in-law,
grandparent, brother, sister, child or stepchild be entitled on
notice to bereavement leave up to and including the day of the
funeral of such relation, and such leave shall be without de-
duction of pay for a period not exceeding the number of hours
worked by the employee in two ordinary working days. Proof
of such death shall be furnished by the employee to the satis-
faction of the employer if so requested. Provided that this
Clause shall have no effect while the period of entitlement to
leave coincides with any other period of leave that may be due
to the employee concerned.

16.�HOLIDAYS
(1) The following days shall be allowed as paid holidays for

full time and part time employees: New Year�s Day, Australia
Day, Labour Day, Good Friday, Easter Monday, Anzac Day,
State Foundation Day, Sovereign�s Birthday, Christmas Day
and Boxing Day.

(2) The paid holidays set out in subclause (1) hereof shall
be regarded as falling on the days upon which they are most
commonly observed in the State of Western Australia.

(3) In addition to the paid holidays set out in subclause (1)
of this clause, any day proclaimed as a public holiday or half
holiday under the Public and Bank Holidays Act 1972, not
being a day set out in subclause (1) of this clause or a day
observed in lieu thereof, shall be allowed as a paid holiday for
full and part time employees.

(4) All work done on any of the holidays prescribed in this
Clause shall be paid at the rate of double time, with a mini-
mum payment as for three hours.

(5) Where a full time employee�s rostered day off coincides
with any of the holidays prescribed in this clause, such em-
ployee shall receive one day�s additional pay at ordinary rates
from the employer on the next succeeding pay day.

(6) Where a part time employee is rostered such that the day
of the week on which a holiday as prescribed by this clause
falls forms part of the roster but the employee is not rostered
to work on the holiday then such employee shall receive addi-
tional payment for the number of hours regularly worked on
that day of the week from the employer on the next succeed-
ing pay day.

17.�ANNUAL LEAVE
(1) Except as hereinafter provided, a period of four con-

secutive weeks� leave with payment as prescribed in this
Clause, shall be allowed annually to a full time or part time
employee by his/her employer after a period of twelve months�
continuous service.

(2) An employee before going on leave shall be paid the
wages the employee would have received in respect of the

ordinary time the employee would have worked had the em-
ployee not been on leave during the relevant period.

(3) During a period of annual leave an employee shall re-
ceive a loading of 17.5 per cent calculated on the employee�s
ordinary rate of wage.

(4) If any holiday proclaimed as per Clause 16.-Holidays of
this Agreement falls within an employee�s period of annual
leave, there shall be added to that period one day being an
ordinary working day for each holiday observed as aforesaid.

(5) (a) After one month�s continuous service in any qualify-
ing twelve monthly period an employee whose employment is
terminated shall, subject to the provisions of paragraph (b) of
this subclause, be paid one third of a week�s pay at his or her
ordinary rate of wage in respect of each completed month of
service in the qualifying period. The loading prescribed in
subclause (3) of this Clause shall not apply to this pro rata
payment.

(b) Where an employee is justifiably dismissed for miscon-
duct during any twelve monthly qualifying period, the provi-
sions of paragraph (a) of this subclause do not apply in respect
of any completed month of service in that qualifying period.

(6) An employee whose employment terminates after the
employee has completed a twelve monthly qualifying period
and who has not been allowed the leave prescribed in this
Clause in respect of that qualifying period, shall be given pay-
ment in lieu of that leave in accordance with the provisions of
this Clause.

(7) Any time in respect of which an employee is absent from
work, except time for which the employee is entitled to claim
sick pay, or time spent on holidays, annual leave or bereave-
ment leave as prescribed by this Agreement shall not count
for the purpose of determining his or her right to annual leave.

(8) In special circumstances and by mutual consent of the
employee, the employer and the union, annual leave may be
taken in not more than two periods, provided that neither of
such periods shall be of less than one week.

(9) Annual leave shall be granted to and taken by the em-
ployee within a period three months from the day on which it
became due, and the employee shall be given at least two
weeks� notice by the employer of the date that such leave will
commence.

18.�LONG SERVICE LEAVE
The long service leave provisions published in Volume 59

of the Western Australian Industrial Gazette at Pages 1-6, both
inclusive, are hereby incorporated and shall be deemed to be
part of this Agreement.

19.�PAYMENT OF WAGES
(1) The employer may elect to pay employees in cash, by

cheque or by means of credit transfer to a bank, building soci-
ety or credit union account in the name of the employee. The
day that the credit transfer is credited to the employee�s ac-
count shall be deemed to be the date of payment.

(2) Payment shall be made within three days of the last day
of the pay period. Payment by cash or cheque shall be made
during the employee�s ordinary working hours.

(3) No employer shall change its method of payment to
employees without first giving them at least four week�s no-
tice of such change.

(4) Employees whose day off falls on pay day and who are
paid by cash or cheque, shall be paid their wages upon re-
quest from the employee to the employer, prior to the em-
ployee taking the day off.

(5) An employee who lawfully terminates employment or is
dismissed for reasons other than misconduct, shall be paid all
wages due to the employee by the employer on the day of
termination of employment, or within twenty four hours fol-
lowing such termination.

(6) At the time of being paid each employee shall be issued
with a statement by the employer showing the gross wages
and allowances and all deductions made therefrom.

(7) (a) The employer may elect to pay employees weekly or
fortnightly in accordance with subclauses (1) to (6) inclusive
of this Clause.

(b) No employer shall change the frequency of payment to
employees without first giving them and the union at least
four weeks notice of such change.
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(c) The method of introducing a fortnightly pay system shall
be by the payment of an additional week�s wages in the last
weekly pay before the change to fortnightly pays to be repaid
by equal fortnightly deductions made from the next and sub-
sequent pays, provided that the period of repayment shall not
be less than 10 weeks or by some other method agreed upon
by the union and the employer.

20.�WAGES
(1) The following shall be the minimum rates of weekly

wage payable to employees covered by this Agreement.
Classification (total wage per week) $
Retail Food Employee Grade I 387.20
Retail Food Employee Grade II 387.20
Retail Food Employee Grade III 399.50
Retail Food Employee Grade IV 424.40

(2) A Retail Food Shop Employee Grade I or II who deliv-
ers orders to customers in his or her own vehicle shall receive
a payment, in addition to all other amounts provided in this
Agreement, equal to $1.50 for every delivery in excess of 3.4
deliveries per hour.

21.�JUNIOR EMPLOYEES
(1) Junior employees, other than those engaged in the prepa-

ration and/or serving of alcoholic beverages shall be paid the
percentage of the adult rate, as set out in subclause (2) hereof,
appropriate to their classification as determined by subclause
(1) of Clause 20.�Wages of this Agreement.

(2) The minimum weekly rates of wages for work in ordi-
nary time to be paid to junior employees shall be as follows:

Under 16 years of age  50%
Between 16 and 17 years  50%
Between 17 and 18 years  60%
Between 18 and 19 years  70%
Between 19 and 20 years  80%
At 20 years and over  100%

(3) Any junior employee who is primarily engaged in the
preparation and/or serving of alcoholic beverages shall be paid
the adult rate applicable to a Retail Food Employee Grade III.
Any junior employee whose duties include the preparation
and/or serving of alcoholic beverages shall be at least 18 years
of age.

(4) No junior female employee under the age of 18 shall be
employed after 8.00 p.m. on any day without permission in
writing from one of the parents or guardian of such junior
employee.

22.�HIGHER OR LOWER DUTIES
(1) Any employee performing work for two hours or more

in any day on duties carrying a higher prescribed rate of wage
than that in which the employee is engaged, shall be paid the
higher wage for the time so employed, provided that where an
employee is engaged for more than half of one day or shift on
duties carrying a higher rate, the employee shall be paid the
higher rate for such day or shift.

(2) Any employee who is temporarily required to perform
duties carrying a lower prescribed rate of wage, shall do so
without any loss of pay.

(3) The employer may direct any employee to carry out such
duties as are within the limits of an employee�s skill, compe-
tence and training.

23.�UNIFORMS AND LAUNDERING
(1) Where uniforms are required by the employer to be worn

they shall be supplied, laundered and/or dry cleaned by the
employer and remain the property of the employer, provided
that in lieu of the employer laundering and/or dry cleaning
same, the employee shall be paid the following laundry al-
lowance per week:

$
Employees employed on a casual basis 1.50
Employees employed on a part time basis 1.75
Employees employed on a full time basis 2.00

Provided that the provisions of this Clause may be altered
by written agreement between the union and the employer.

(2) Where uniforms are supplied to an employee and where
the value of such uniforms exceeds $30.00, a once only

deposit of $30.00 shall be paid by the employee by means of
six $5.00 instalments withheld by the employer from the em-
ployee�s wages during the first six pay periods. This deposit
shall be repaid to the employee on termination provided the
uniforms issued to them are returned to the employer in good
condition, fair wear excepted.

In lieu of such $30.00 deposit, employers may withhold
$30.00 from the termination payment to any employee until
such time as the employee returns any uniform in his or her
possession in good condition, fair wear excepted.

24.�PROTECTIVE CLOTHING
(1) Employees who are required to wash dishes, clean toi-

lets or otherwise handle detergents, acids, soaps or any injuri-
ous substances shall be supplied, free of charge by the
employer, with rubber gloves or be paid an allowance of $1.00
per week in lieu.

(2) Where the conditions of work are such that employees
are unable to avoid their clothing becoming wet or dirty, they
shall be supplied with suitable protective clothing free of charge
by their employer.

(3) Where conditions of work are such that employees are
unable to avoid their feet becoming wet, they shall be sup-
plied by their employer free of charge with suitable protective
footwear.

(4) All articles supplied shall remain the property of the
employer and shall be returned when required, in good order
and condition, fair wear and tear excepted.

(5) Any dispute in respect to the application of this Clause
may be referred to a Board of Reference.

25.�EMPLOYEES� EQUIPMENT
(1) All knives, choppers, tools, brushes, towels, and other

utensils, implements and material which may be required to
be used by the employee for the purpose of carrying out his or
her duties, shall be supplied by the employer free of charge.

26.�LIMITATION OF WORK
(1) No female employee may be required to climb ladders

or any substitute therefore unless appropriately attired.
(2) No female employee shall be required to clean out male

public toilets, or male toilets within the employer�s establish-
ment unless it has been determined by a male employee that
the toilets are vacant and arrangements are made to ensure
that the toilets are not in use during the cleaning period.

(3) Employees called upon to carry or lift shall do so in
accordance with the Manual Handling Code of Practise is-
sued by the Occupational Health, Safety and Welfare Com-
mission of W.A.

27.�TRAVELLING FACILITIES
(1) Where an employee is detained at work until it is too

late to travel by the last ordinary bus, train or other regular
public conveyance to the employee�s usual place of residence,
the employer shall provide proper conveyance free of charge.

(2) If an employee is required to start work before the first
means of public conveyance (as described in subclause (1) of
this clause) is available to convey the employee from his or
her usual place of residence to the place of employment, the
employer shall provide a conveyance free of charge.

(3) The provisions of this clause do not apply to an em-
ployee who usually has his or her own means of conveyance.

28.�RECORD
(1) The employer shall keep, or cause to be kept, on his or

her business premises, or at each of them if more than one, a
Time and Wages Record, wherein shall be entered the follow-
ing information:

(a) the full name, postal address and occupation of each
employee employed and whether the employee is be-
ing employed on a full time, part time or casual con-
tract of service;

(b) the time each employee commences and finishes
work each day, including any breaks in shift;

(c) the number of hours worked each day by each em-
ployee and the total hours worked each pay period;

(d) the wages and (if any) overtime and allowances paid
to each employee each pay period;
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(e) the age of any employee employed on junior rates of
pay.

(2) The Record shall be entered up by the employer from
day to day and shall be signed, if correct, by the employee at
the time of being paid. The employer and the employee shall
be severally responsible for the correctness of the Record.

(3) (a) Subject to the provisions of paragraph (b) of this
subclause, the Record shall be open for inspection to a duly
accredited representative of the union on the employer�s
premises from Monday to Friday, both inclusive, between the
hours of 9.00 a.m. to 5.00 p.m., (excepting from 12.00 noon
to 2.00 p.m.). In the case of any establishment which is only
open for business after 5.00 p.m., or on a Saturday or Sunday,
then the Record shall be open for inspection during all work-
ing hours. Such representative shall be permitted time to in-
spect the Record and, if he or she requires, shall be allowed to
take an extract or copy of any of the information contained in
the Record, which shall be maintained by the employer on the
business premises for a period of not less than twelve months.

(b) In respect of any establishment, situated outside a radius
of forty kilometres from the General Post Office, Perth, where
the Record for any reason is not available for inspection, an
extract or copy from such Record of Information required by
the Representative shall be forwarded by the employer to the
Registered Office of the union within fourteen days of the
date of the request made to inspect the Record.

(4) For the purposes of this clause the term �Record� shall
mean a book or single document wherein shall be entered all
the information required to be kept in accordance with the
provisions of subclause (1) of this clause.

29.�ROSTER
(1) A roster of the working hours of each full time and part

time employee employed shall be exhibited in the office of
each establishment and in such other place by the employer,
so as  it may be conveniently and readily seen by the em-
ployee employed.

(2) Such roster shall show�
(a) the name, occupation and type of employment of each

employee;
(b) the hours to be worked by each employee each day

and the breaks in shift to be taken.
(3) The roster in the office shall be open for inspection to a

duly accredited representative of the union at such time as the
�Record� is so open for inspection.

(4) Such rosters shall be drawn up in such a manner as to
show the working hours of each employee for at least one
week in advance of the date of the roster, and may only be
altered on account of the sickness of an employee, or by mu-
tual consent between the employee and the employer con-
cerned.

30.�CHANGE AND REST ROOMS
(1) Adequate change and rest rooms shall be provided by

the employer where such are reasonably practicable.

31.�FIRST AID KIT
In each establishment the employer shall provide and con-

tinuously maintain at a place easily accessible to all employ-
ees an adequate First Aid Kit.

32.�POSTING OF AGREEMENT AND UNION
NOTICES

(1) In each establishment, a copy of this Agreement, if sup-
plied by the Union, shall be exhibited by the employer on the
business premises in such a place where it may be conven-
iently and readily seen by each employee employed.

(2) The Secretary of the union, or any other duly accredited
representative of the union, shall be permitted to post notices
relating to union business in a place where it may be conven-
iently and readily seen by each employee employed.

33.�UNDER RATE EMPLOYEES
(1) Any employee who, by reason of old age or infirmity, is

unable to earn the minimum wage, may be paid such lesser
wage as may from time to time be agreed upon in writing
between the union and the employer.

(2) In the event of no agreement being arrived at, the matter
may be referred to a Board of Reference for determination.

(3) After application has been made to a Board, and pend-
ing the Board�s decision, the employee shall be entitled to
work for and be employed at the proposed lesser rate.

34.�LOCATION ALLOWANCES
(1) Subject to the provisions of this clause, in addition to

the rates prescribed in Clause 20 -Wages of this Agreement,
an employee shall be paid the following weekly allowances
when employed in the towns described hereunder:

TOWN $
Agnew 14.80
Argyle 38.50
Balladonia 14.60
Barrow Island 25.10
Boulder 6.10
Broome 23.60
Bullfinch 7.00
Carnarvon 12.00
Cockatoo Island 25.90
Coolgardie 6.10
Cue 15.10
Dampier 20.40
Denham 12.00
Derby 24.50
Esperance 4.50
Eucla 16.50
Exmouth 21.10
Fitzroy Crossing 29.60
Goldsworthy 13.50
Halls Creek 33.70
Kalbarri 5.00
Kalgoorlie 6.10
Kambalda 6.10
Karratha 24.20
Koolan Island 25.90
Koolyanobbing 7.00
Kununurra 38.50
Laverton 15.00
Learmonth 21.10
Leinster 14.80
Leonora 15.00
Madura 15.60
Marble Bar 36.70
Meekatharra 13.00
Mount Magnet 16.10
Mundrabilla 16.10
Newman 14.20
Norseman 12.50
Nullagine 36.60
Onslow 25.10
Pannawonica 19.10
Paraburdoo 19.00
Port Hedland 20.30
Ravensthorpe 7.90
Roebourne 27.80
Sandstone 14.80
Shark Bay 12.00
Shay Gap 13.50
Southern Cross 7.00
Telfer 34.10
Teutonic Bore 14.80
Tom Price 19.00
Whim Creek 24.00
Wickham 23.40
Wiluna 15.10
Wittenoom 32.50
Wyndham 36.40

(2) Except as provided in subclause (3) of this clause, an
employee who has:

(a) a dependant shall be paid double the allowance pre-
scribed in subclause (1) of this clause;

(b) a partial dependant shall be paid the allowance pre-
scribed in subclause (1) of this clause plus the dif-
ference between that rate and the amount such partial
dependant is receiving by way of a district or loca-
tion allowance.

(3) Where an employee:
(a) is provided with board and lodging by the Company,

free of charge;
or
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(b) is provided with an allowance in lieu of board and
lodging by virtue of this Agreement;

such employee shall be paid sixty six and two-thirds per cent
of the allowances prescribed in subclause (1) of this clause.

(4) Subject to subclause (2) of this clause, junior employ-
ees, casual employees, part time employees, apprentices re-
ceiving less than adult rate and employees employed for less
than a full week shall receive that proportion of the location
allowance as equates with the proportion that their wage for
ordinary hours that week is to the adult rate for the work per-
formed.

(5) Where an employee is on annual leave or receives pay-
ment in lieu of annual leave he/she shall be paid for the period
of such leave the location allowance to which he/she would
ordinarily be entitled.

(6) Where an employee is on long service leave or other
approved leave with pay (other than annual leave) he/she shall
only be paid location allowance for the period of such leave
he/she remains in the location in which he/she is employed.

(7) For the purposes of this clause:
(a) �Dependant� shall mean�

(i) a spouse or de-facto spouse; or
(ii) a child where there is no spouse or de facto

spouse; who does not receive a district or lo-
cation allowance.

(b) �Partial Dependant� shall mean a �dependant� as
prescribed in paragraph (a) of this subclause who
receives a district or location allowance that is less
than the location allowance prescribed in subclause
(1) of this clause.

(8) Where an employee is employed in a town or location
not specified in this clause the allowance payable for the pur-
pose of subclause (1) of this clause shall be such amount as
may be agreed between Australian Mines and Metals Asso-
ciation, the Chamber of Commerce and Industry of Western
Australia and the Trades and Labor Council of Western Aus-
tralia or, failing such agreement, as may be determined by the
Commission.

(9) Nothing herein contained shall have the effect of reduc-
ing any �district allowance�payable to any employee prior to
the registration of this Agreement.

(10) Subject to the making of a General Order pursuant to
Section 50 of the Act that part of each location allowance
representing prices shall be varied from the beginning of the
first pay period commencing on or after the first day in July of
each year in accordance with the annual percentage change in
the Consumer Price Index (excluding housing), for Perth meas-
ured to the end of the immediately preceding March quarter,
the calculation to be taken to the nearest ten cents.

35.�MATERNITY LEAVE
(1) Eligibility for Maternity Leave
An employee who becomes pregnant shall, upon produc-

tion to her employer of a certificate from a duly qualified
medical practitioner stating the presumed date of her confine-
ment, be entitled to maternity leave provided that she has had
not less than 12 months� continuous service with that em-
ployer immediately preceding the date upon which she pro-
ceeds upon such leave.

For the purposes of this Clause:
(a) An �employee� shall include a part-time employee

but shall not include an employee engaged upon
casual or seasonal work.

(b) Maternity leave shall mean unpaid maternity leave.
(2) Period of Leave and Commencement of Leave

(a) Subject to subclauses (3) and (6) of this clause, the
period of maternity leave shall be for an unbroken
period of 12 to 52 weeks and shall include a period
of six weeks� compulsory leave to be taken immedi-
ately before the presumed date of confinement and a
period of six weeks� compulsory leave to be taken
immediately following confinement.

(b) An employee shall, not less than 10 weeks prior to
the presumed date of confinement, give notice in
writing to her employer stating the presumed date of
confinement.

(c) An employee shall give not less than four weeks�
notice in writing to her employer of the date upon
which she proposes to commence maternity leave,
stating the period of leave to be taken.

(d) An employee shall not be in breach of this order as a
consequence of failure to give the stipulated period
of notice in accordance with paragraph (c) hereof if
such failure is occasioned by the confinement oc-
curring earlier than the presumed date.

(3) Transfer to Safe Job
Where, in the opinion of a duly qualified medical practi-

tioner, illness or risks arising out of the pregnancy or hazards
connected with the work assigned to the employee make it
inadvisable for the employee to continue at her present work,
the employee shall, if the employer deems it practicable, be
transferred to a safe job at the rate and on the conditions at-
tached to that job until the commencement of maternity leave.

If the transfer to a safe job is not practicable, the employee
may, or the employer may require the employee to, take leave
for such period as is certified necessary by a duly qualified
medical practitioner. Such leave shall be treated as maternity
leave for the purposes of subclauses (7), (8), (9) and (10) of
this clause.

(4) Variation of Period of Maternity Leave
(a) Provided the addition does not extend the maternity

leave beyond 52 weeks, the period may be length-
ened once only, save with the agreement of the em-
ployer, by the employee giving not less than 14 days�
notice in writing stating the period by which the leave
is to be lengthened.

(b) The period of leave may, with the consent of the
employer, be shortened by the employee giving not
less than 14 days� notice in writing stating the pe-
riod by which the leave is to be shortened.

(5) Cancellation of Maternity Leave
(a) Maternity leave, applied for but not commenced,

shall be cancelled when the pregnancy of an em-
ployee terminates other than by the birth of a living
child.

(b) Where the pregnancy of an employee then on mater-
nity leave terminates other than by the birth of a liv-
ing child, it shall be the right of the employee to
resume work at a time nominated by the employer
which shall not exceed four weeks from the date of
notice in writing by the employee to the employer
that she desires to resume work.

(6) Special Maternity Leave and Sick Leave
(a) Where the pregnancy of an employee not then on

maternity leave terminates after 28 weeks other than
by the birth of a living child then�

(i) she shall be entitled to such period of unpaid
leave (to be known as special maternity leave)
as a duly qualified medical practitioner certi-
fies as necessary before her return to work, or

(ii) for illness other than the normal consequences
of confinement she shall be entitled, either in
lieu of or in addition to special maternity leave,
to such paid sick leave as to which she is then
entitled and which a duly qualified medical
practitioner certifies as necessary before her
return to work.

(b) Where an employee not then on maternity leave suf-
fers   illness related to her pregnancy, she may take
such paid sick leave as to which she is then entitled
and such further unpaid leave (to be known as spe-
cial maternity leave) as a duly qualified medical prac-
titioner certifies as necessary before her return to
work, provided that the aggregate of paid sick leave,
special maternity leave and maternity leave shall not
exceed 52 weeks.

(c) For the purposes of subclauses (7), (8) and (9) of
this clause, maternity leave shall include special ma-
ternity leave.

(d) An employee returning to work after the completion
of a period of leave taken pursuant to this subclause
shall be entitled to the position which she held
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immediately before proceeding on such leave or, in
the case of an employee who has transferred to a
safe job pursuant to subclause (3) of this clause, to
the position she held immediately before such trans-
fer. Where such position no longer exists but there
are other positions available, for which the employee
is qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and salary or wage to
that of her former position.

(7) Maternity Leave and Other Leave Entitlements
Provided the aggregate of leave including leave taken pur-

suant to subclauses (3) and (6) of this clause does not exceed
52 weeks,

(a) an employee may, in lieu of or in conjunction with
maternity leave, take any annual leave or long serv-
ice leave or any part thereof to which she is then
entitled.

(b) paid sick leave or other paid authorised Agreement
absences (excluding annual leave or long service
leave), shall not be available to an employee during
her absence on maternity leave.

(8) Effect of Maternity Leave on Employment
Notwithstanding any award, or other provision to the con-

trary, absence on maternity leave shall not break the continu-
ity of service of an employee but shall not be taken into account
in calculating the period of service for any purpose of the agree-
ment.

(9) Termination of Employment
(a) An employee on maternity leave may terminate her

employment at any time during the period of leave
by notice given in accordance with this Agreement.

(b) An employer shall not terminate the employment of
an employee on the ground of her pregnancy or of
her absence on maternity leave, but otherwise the
rights of an employer in relation to termination of
employment are not hereby affected.

(10) Return to Work After Maternity Leave
(a) An employee shall confirm her intention of return-

ing to her work by notice in writing to the employer
given no less than four weeks prior to the expiration
of her period of maternity leave.

(b) An employee, upon the expiration of the notice re-
quired by paragraph (a) of this subclause, shall be
entitled to the position which she held immediately
before proceeding on maternity leave or, in the case
of an employee who was transferred to a safe job
pursuant to subclause (3) of this clause, to the posi-
tion which she held immediately before such trans-
fer. Where such position no longer exists but there
are other positions available for which the employee
is qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and salary or wage to
that of her former position.

(11) Replacement Employees
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
maternity leave.

(b) Before an employer engages a replacement employee
under this subclause, the employer shall inform that
person of the temporary nature of the employment
or transfer and of the rights of the employee who is
being replaced.

(c) Before an employer engages a person to replace an
employee temporarily promoted or transferred in or-
der to replace an employee exercising her rights un-
der this Clause, the employer shall inform that person
of the temporary nature of the promotion or transfer
and of the rights of the employee who is being re-
placed.

(d) Provided that nothing in this subclause shall be con-
strued as requiring an employer to engage a replace-
ment employee.

(e) A replacement employee shall not be entitled to any
of the rights conferred by this Clause except where

her employment continues beyond the 12 months
qualifying period.

36.�FUTURE ARRANGEMENTS FOR ENTERPRISE
AGREEMENTS

Subject to the Industrial Relations Act 1988 it is the inten-
tion of the parties to negotiate a Certified Agreement prior to
the completion of this agreement.

37.�TRAINEESHIP
(1) Scope
This clause shall apply to a trainee employed under the

Australian Traineeship System by an employer approved by
the State Management Committee.

(2) Definitions
For the purpose of this clause:

(a) �The Australian Traineeship System� means a struc-
tured system of on-the-job training with an employer
and off-the-job training in a Technical and Further
Education College or other training provider ap-
proved by the State Management Committee.

(b) �Trainee� means an employee engaged under the
terms of this award and in accordance with the pro-
visions of an Australian Traineeship established pur-
suant to Section 37D of the Industrial Training Act
1975 and approved by the State Management Com-
mittee.

(c) �Traineeship scheme� is a formal agreement of train-
ing approved by the State Management Committee
and registered pursuant to Section 37D of the In-
dustrial Training Act 1975.

(d) �State Management Committee� means a commit-
tee comprising representatives from the employers,
the union, Technical and Further Education (TAFE)
and the relevant federal state government depart-
ments which approve traineeship arrangements by
agreement of each of the parties. The State Manage-
ment Committee may be established pursuant to the
provisions of the Industrial Training Act 1975 or any
amendment to or substitution of that Act, provided
that any committee or body established in lieu of the
State Management Committee has the same repre-
sentative structure and decision making processes
as that committee.

(3) Objectives
(a) The objective of this clause is to provide form and

substance of the  conditions of employment, includ-
ing rates of pay, applicable to any  person engaged
under the Australian Traineeship System (ATS) and
who,  being a trainee under that system, is covered
by this agreement.

(b) The purpose is to enhance the skill levels of future
employment prospects for young people.

(c) An objective of the ATS is to provide employment
and training opportunities for young people.

(4) Form of Traineeship Agreement
(a) A traineeship shall be entered into by means of writ-

ten agreement in a form approved by the State Man-
agement Committee and registered in accordance
with the provisions of the Industrial Training Act
1975.

(b) A trainee shall not be engaged on a part time or casual
basis.

(c) The traineeship scheme shall be for a period of 12
months but this period may be varied with the agree-
ment of the union and the employer and with the
approval of the State Management Committee.

(5) Duties and Responsibilities
(a) A trainee shall participate in the approved on-the-

job training scheme and attend the approved off-the-
job training as prescribed in the training scheme.

(b) An employer shall release a trainee from work to
attend the prescribed off-the-job training course and
shall provide the on-the-job training approved by
the State Management Committee.
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(c) The employer shall provide the level of supervision
in accordance with the approved training scheme
during the traineeship period.

(d) The overall traineeship scheme will be monitored
by officers of the Department of Employment, Edu-
cation and Training. An accredited representative of
the union shall have access during ordinary working
hours to inspect the relevant training records and
work books and subject to the approval of the em-
ployer, which shall not be unreasonably withheld,
may interview a trainee with respect to his/her
progress in the scheme.

(6) Overtime and Shift Work
(a) Shift work may be required to be worked by a trainee

to enable the requirements of the training scheme to
be effected. Where shift work is required, the trainee
shall not work on his/her own.

(b) Overtime shall not be worked by trainees except to
enable the requirements of the training scheme to be
effected. When overtime is worked, the relevant pen-
alties and allowances of this agreement shall apply
based on the normal full time hourly rate and paid at
the appropriate time and one half or double time rate.

(7) Wage Rates
The weekly wages payable to a trainee shall be determined

by multiplying the appropriate rate of pay prescribed in this
agreement by 39 which represents actual weeks spent on the
job and dividing that sum by 52 to provide a weekly wage.

(8) Classifications
A trainee shall be classified as a �Retail Food Employee

Grade 1� for the first six months of employment and shall
thereafter be classified as a �Retail Food Employee Grade II�
or �Retail Food Employee Grade III� in accordance with
Clause 6.�Definitions of this Agreement.

38.�GRIEVANCE PROCEDURE
(1) Any question, dispute or difficulty arising from this

Agreement shall be dealt with in accordance with the follow-
ing procedure:

(a) The matter shall first be discussed between the em-
ployee affected and the appropriate supervisor. The
employee may choose to be represented by the un-
ion delegate.

(b) If not settled the matter shall be discussed between
the employee, an accredited representative of the
union and the appropriate representative of the Com-
pany.

(c) If not settled the matter shall be discussed between
an official of the union and an appropriate repre-
sentative of the Company.

(2) While the matter in dispute is being discussed in accord-
ance with the procedure, as prescribed in subclause (1) hereof,
work shall continue and the status quo as applying before the
dispute shall be maintained. No party shall be prejudiced in
relation to the final settlement by the continuance of work in
accordance with this clause.

(3) It is open to either party at any time to seek the assist-
ance of the Western Australian Industrial Relations Commis-
sion in resolving any dispute.

39. � SIGNATORIES
For and on behalf of the
Shop, Distributive and Allied Employees�
Association of Western Australia

(signed)

Signature

JOSEPH BULLOCK

Name of Signatory

GENERAL SECRETARY

Position of Signatory

HALL HOLDINGS

For and on behalf of

(signed)

Signature

MICHAEL HALL

Name of Signatory

PROPRIETOR

Position of Signatory

RIVER ROOSTER BRIDGETOWN AGREEMENT
No. AG 272 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Shop, Distributive and Allied Employees� Association
of Western Australia

and
Peter Szolkowski & Vivienne Hayes, trading as River

Rooster Bridgetown.
No. AG 272 of 1996.

River Rooster Bridgetown Agreement
No. AG 272 of 1996.

COMMISSIONER S A CAWLEY.
23 December 1996.

Order.
HAVING heard Ms K Cameron on behalf of the applicant and
Mr S Hansen on behalf of the respondent, now therefore I the
undersigned, pursuant to the powers conferred under the In-
dustrial Relations Act, 1979 and by consent, do hereby
order�

THAT the agreement expressed in the following Sched-
ule, to be known as the �River Rooster Bridgetown Agree-
ment No. AG 272 of 1996�, be and is hereby registered.

(Sgd.) S.A. CAWLEY,
[L.S] Commissioner.

1.�TITLE
This Agreement shall be known as the River Rooster

Bridgetown Agreement No. AG 272 of 1996.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Parties Bound
4. Area & Scope
5. Term
6. Definitions
7. Contract of Service
8. Hours
9. Overtime

10. Casual Employees
11. Part Time Employees
12. Meal Breaks
13. Meal Money
14. Sick Leave
15. Bereavement Leave
16. Holidays
17. Annual Leave
18. Long Service Leave
19. Payment of Wages
20. Wages
21. Junior Employees
22. Higher or Lower Duties
23. Uniforms and Laundering
24. Protective Clothing
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25. Employees� Equipment
26. Limitation of Work
27. Travelling Facilities
28. Record
29. Roster
30. Change and Rest Rooms
31. First Aid Kit
32. Posting of Agreement and Union Notices
33. Under Rate Employees
34. Location Allowances
35. Maternity Leave
36. Future Arrangements For Enterprise Agreements
37. Traineeship
38. Grievance Procedure
39. Signatories

3.�PARTIES BOUND
This Agreement shall apply to and be binding on Peter

Szolkowski & Vivienne Hayes trading as River Rooster
Bridgetown (�The Company�) and the Shop Distributive and
Allied Employees Association of Western Australia (�The
Union�) and all persons employed by the company to perform
the duties of a Retail Food Employee Grade I to IV as defined
in Clause 6.�Definitions.

It is estimated that 20 employees will be bound by this Agree-
ment upon registration.

4.�AREA & SCOPE
This Agreement shall apply to the Company with respect to

its operations at 160 Hampton Street, Bridgetown 6255 and
employees in the callings listed herein.

This Agreement shall apply to the exclusion of all other
awards and registered agreements.

5.�TERM
This Agreement shall operate for a period of three months

from the date of registration.

6.�DEFINITIONS
(1) �Retail Food Establishment� shall mean an establish-

ment or part thereof which is operated by the parties to this
Agreement and which is wholly or predominantly engaged in
the receipt of orders for or the preparation, sale, serving or
delivery of mass marketed food from a standardised menu and
shall include any commissary, whether within such establish-
ment or elsewhere, where such food is prepared or partially
prepared.

(2) �Retail Food Employee Grade I� shall mean an employee
engaged in a retail food shop who is in the first six months of
employment and who is gaining the skills required of a Retail
Food Employee Grade II or Grade III.

(3) �Retail Food Employee Grade II� shall mean an em-
ployee with not less than six months service with the employer
who is engaged to assist with the preparation, assembly, cook-
ing or packing of product for sale; the maintenance of the
work area at a standard of cleanliness as determined by the
employer; the cleaning of cooking utensils, cutlery and glass-
ware; and/or in the delivery of product to the customer out-
side the establishment.

(4) �Retail Food Employee Grade III� shall mean an em-
ployee with not less than six months service with the employer
who performs customer service functions including the tak-
ing of orders by any means, the entering of information onto a
computer, the receipt of monies or other duties involving cus-
tomer contact except the delivery of product to the customer
outside the establishment.

(5) �Retail Food Employee Grade IV� shall mean an em-
ployee involved in the preparation of food using trades equiva-
lent skills and/or required to give direction to or be in charge
of Retail Food Employees Grades I�III.

(6) �Daily Spread of Shift� shall mean the time which elapses
from the employee�s actual starting time to the employee�s
actual finishing time for the day or shift.

7.�CONTRACT OF SERVICE
(1) Except for casual employees, the contract of service shall

be on a weekly basis, provided that one day�s notice of termi-
nation may be given on either side on any working day, or in
the event of such notice not being given by the payment by

the employer or the forfeiture by the employee, as the case
may be, of one day�s pay. Provided that any employee who is
dismissed for misconduct, shall be entitled to be paid all wages
due up to the time of dismissal only.

(2) For the purposes of this clause the term �one day�s no-
tice �shall mean notice to terminate employment from the end
of the employee�s shift on the following working day, and the
term �one day�s pay� shall mean eight hours� wages paid at
the ordinary hourly rate, provided that in the case of a part
time employee, at the ordinary hourly rate calculated on the
number of hours that the employee would have normally
worked.

8.�HOURS
(1) The ordinary hours of work shall be thirty eight per week,

not exceeding ten per day, to be worked over not more than
five days of the week, within a daily spread of eleven hours.
Each employee shall be entitled to two clear days off duty per
week.

(2) Notwithstanding the provisions of subclause (1) of this
clause, in cases where employees are rostered over a 19 day,
four week cycle, up to forty ordinary hours may be worked in
a week provided that the total number of ordinary hours in
any four week cycle shall not exceed 152.

9.�OVERTIME
(1) All work done at times other than those which the em-

ployee is rostered to work, or outside the daily spread of eleven
hours, or beyond ten hours in any one day or beyond five days
in any one week or beyond thirty eight hours in any one week�
except in the case of an employee rostered over a 19 day, four
week cycle as provided by subclause (2) of Clause 8.�Hours
of this Agreement in which case the limit to weekly ordinary
hours shall be forty�shall be overtime.

(2) Subject to the provisions of subclause (3) hereof, all
overtime worked between Monday to Friday, both inclusive,
and prior to twelve noon on Saturday shall be paid for at the
rate of time and a half for the first two hours and double time
thereafter. All overtime worked after twelve noon on a Satur-
day and all day on a Sunday, shall be paid for at the rate of
double time.

(3) All work done on an employee�s rostered day off shall
be paid for at the rate of double time with a minimum pay-
ment as for three hours� work.

(4) Notwithstanding anything contained in this clause to the
contrary, where a part time employee is requested to work
overtime beyond his or her regular finishing time in order to
meet unforeseen operational and/or staffing requirements, the
first hour of such overtime shall be paid for at the ordinary
time rate of pay, the second hour of such overtime shall be
paid for at the rate of time and a half with double time for any
hours worked thereafter. The provisions of this subclause shall
only apply to Part Time employees rostered to work nine or-
dinary hours or less on the day upon which the overtime is
worked.

(5) Notwithstanding anything contained in this clause, an
employer and an employee may agree that time off with pay
may be allowed in lieu of payment for overtime. Such time off
shall be allowed subject to�

(a) time off for each hour or part thereof shall be equiva-
lent to the overtime rate that otherwise would have
been paid.

(b) the time of taking time off being agreed at the time
of  arranging the overtime and shall be no later than
four weeks after the overtime is worked.

10.�CASUAL EMPLOYEES
(1) Casual employees shall mean employees engaged on an

hourly contract of service.
(2) Casual employees shall not be engaged for less than two

consecutive hours per time.
(3) Casual employees shall be paid at the ordinary rate of

pay of one thirty-eighth of the full time weekly rate of pay for
the appropriate classification as set out in subclause (1) of
Clause 20.�Wages of this Agreement plus twenty one and
one half per cent, provided that this rate shall be increased to
double time for all work performed on the holidays referred
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to in subclause (1) of Clause 16 .�Holidays of this Agree-
ment.

(4) The working time for a casual employee on an outside
job, shall count from the time appointed for their attendance
at the job until they are discharged. Fares to and from the
place of engagement and the job shall be paid by the employer.

(5) The wages payable to a casual employee on an outside
job shall be forwarded to the employee within seventy two
hours of completion of the pay week in which such employee
was employed.

(6) The provisions of Clauses 14.�Sick Leave, 15.�Be-
reavement Leave, 16.�Holiday, 17.�Annual Leave and 35.�
Maternity Leave shall not apply to a casual employee.

11.�PART TIME EMPLOYEES
(1) A part time employee shall mean an employee engaged

on a weekly contract of service, who works regularly from
week to week for not less than three consecutive ordinary hours
per time, or more than ten ordinary hours per day, and not less
than nine or more than thirty ordinary hours each week over
not more than five days of the week.

(2) Subject to the limitations on daily and weekly hours for
part time employees as prescribed by subclause (1) of this
Clause, the number of ordinary hours to be worked on any
one day by a part time employee may be increased but not
decreased by agreement between the employer and the em-
ployee.

(3) Part time employees shall be paid at the ordinary time
rate of pay of one thirty-eighth of the full time weekly rate of
pay for the appropriate classification as set out in subclause
(1) of Clause 20.-Wages, provided that this rate shall be in-
creased to double time for all work performed on the holidays
referred to in subclause (1) of Clause 16.-Holidays of this
Agreement.

(4) All time worked by a part time employee beyond ten
ordinary hours per day, thirty ordinary hours per week or five
days per week or at times other than those which the employee
is rostered to work shall be overtime and paid for at the appro-
priate overtime rate prescribed in Clause 9.-Overtime of this
Agreement.

(5) A part time employee shall be eligible for pro rata an-
nual leave and sick leave in accordance with Clauses 14.�
Sick Leave and 17.�Annual Leave in addition to being
eligible for bereavement leave and payment in lieu of public
holidays. In calculating the pro-rata entitlements of a part time
employee pursuant to this subclause, all ordinary hours worked
by the employee, including any additional ordinary hours
agreed pursuant to subclause (2) of this Clause, shall be in-
cluded in the calculation.

12.�MEAL BREAKS
(1) Every employee shall be entitled to a meal break of not

less than one half hour nor more than one hour after not more
than five hours work, provided that where an employee works
in excess of eight ordinary hours in any one day, the meal
break on that day may be taken after not more than six hours
work. Where it is not possible for the employer to grant a
meal break on any day, the said meal break shall be treated as
time worked and the employee shall be paid at the rate appli-
cable to the employee at the time such meal break is due, plus
fifty per cent of the ordinary hourly rate applying to such
employee, until such time as the employee is released for a
meal.

(2) In addition to breaks for a meal, there may be one other
break of at least two hours during each shift. Such break of
two hours may include a meal break.

(3) In addition to breaks for a meal as provided in this Clause,
any employee who is required to work in excess of eight ordi-
nary hours in any one day shall receive a paid tea break of ten
minutes. Such tea break shall be taken to suit the employer�s
business, but shall not be taken within one hour of the em-
ployee�s commencement or finishing time or within one hour
of the employee�s meal break.

13.�MEAL MONEY
(1) Any employee who is required to work overtime for more

than two hours on any day, without being notified on the pre-
vious day or earlier that he or she will be required to work

such overtime, will either be supplied with a meal by the em-
ployer or be paid $5.60 meal money.

14.�SICK LEAVE
(1) (a) An employee, including a part time employee, who

is unable to attend or remain at his or her place of employ-
ment during ordinary hours of work by reason of personal ill
health or injury shall be entitled to payment during such ab-
sence in accordance with the following provisions.

(b) Entitlement to payment shall accrue at the rate of one
sixth of a week for each completed month of service with the
employer.

(c) If in the first or successive years of service with the em-
ployer the employee is absent on the grounds of personal ill
health or injury for a period longer than his or her entitlement
to paid sick leave, payment may be adjusted at the end of that
year of service, or at the time the employee�s services termi-
nate, if before the end of that year of service, to the extent that
the employee has become entitled to further paid sick leave
during that year of service.

(2) The unused portions of the entitlement to paid sick leave
in any one year shall accumulate from year to year and subject
to this clause may be claimed by the employee if the absence
by reason of personal ill health or injury exceeds the period
for which entitlement has accrued during the year at the time
of the absence. Provided that an employee shall not be enti-
tled to claim payment for any period exceeding ten weeks in
any one year of service.

(3) To be entitled to payment in accordance with this Clause
the employee shall as soon as reasonably practicable advise
the employer of his or her inability to attend for work, the
nature of the illness or injury and the estimated duration of
the absence. Provided that such advice, other than in extraor-
dinary circumstances shall be given to the employer within 24
hours of the commencement of the absence.

(4) The provisions of this Clause do not apply to an em-
ployee who fails to produce a certificate from a medical prac-
titioner dated at the time of the absence or who fails to supply
such other proof of the illness or injury as the employer may
reasonably require provided that the employee shall not be
required to produce a certificate from a medical practitioner
with respect to absences of two days or less unless after two
such absences in any year of service the employer requests in
writing that the next and subsequent absences in that year, if
any, shall be accompanied by such certificate.

(5) (a) Subject to the provisions of this subclause, the provi-
sions of this Clause apply to an employee who suffers per-
sonal ill health or injury during the time when he or she is
absent on annual leave and an employee may apply for and
the employer shall grant paid sick leave in place of paid an-
nual leave.

(b) Application for replacement shall be made within seven
days of resuming work and then only if the employee was
confined to his or her place of residence or a hospital as a
result of his or her personal ill health or injury for a period of
seven consecutive days or more and he or she produces a cer-
tificate from a registered medical practitioner that he or she
was so confined. Provided that the provisions of this para-
graph do not relieve the employee of the obligation to advise
the employer in accordance with subclause (3) of this Clause
if he or she is unable to attend for work on the working day
next following the annual leave.

(c) Replacement of paid annual leave by paid sick leave
shall not exceed the period of paid sick leave to which the
employee was entitled at the time he or she proceeded on an-
nual leave and shall not be made with respect to fractions of a
day.

(d) Where paid sick leave has been granted by the employer
in accordance with paragraphs (a), (b) and (c) of this subclause,
that portion of the annual leave equivalent to the paid sick
leave is hereby replaced by the paid sick leave and the re-
placed annual leave may be taken at another time mutually
agreed to by the employer and the employee or, failing agree-
ment, shall be added to the employee�s next period of annual
leave or, if termination occurs before then, be paid for in ac-
cordance with the provisions of Clause 17.-Annual Leave.

(e) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken
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provided that the annual leave loading prescribed in Clause
17.- Annual Leave of this Agreement, shall be deemed to have
been paid with respect to the replaced annual leave.

(6) The provisions of this Clause with respect to payment
do not apply to employees who are entitled to payment under
the Workers� Compensation and Rehabilitation Act 1981 nor
to employees whose injury or illness is the result of the em-
ployee�s own misconduct.

15.�BEREAVEMENT LEAVE
An employee, including a part time employee, shall, on the

death within Australia of a wife, husband, de-facto wife or
de-facto husband, father, father-in-law, mother, mother-in-law,
grandparent, brother, sister, child or stepchild be entitled on
notice to bereavement leave up to and including the day of the
funeral of such relation, and such leave shall be without de-
duction of pay for a period not exceeding the number of hours
worked by the employee in two ordinary working days. Proof
of such death shall be furnished by the employee to the satis-
faction of the employer if so requested. Provided that this
Clause shall have no effect while the period of entitlement to
leave coincides with any other period of leave that may be due
to the employee concerned.

16.�HOLIDAYS
(1) The following days shall be allowed as paid holidays for

full time and part time employees: New Year�s Day, Australia
Day, Labour Day, Good Friday, Easter Monday, Anzac Day,
State Foundation Day, Sovereign�s Birthday, Christmas Day
and Boxing Day.

(2) The paid holidays set out in subclause (1) hereof shall
be regarded as falling on the days upon which they are most
commonly observed in the State of Western Australia.

(3) In addition to the paid holidays set out in subclause (1)
of this clause, any day proclaimed as a public holiday or half
holiday under the Public and Bank Holidays Act 1972, not
being a day set out in subclause (1) of this clause or a day
observed in lieu thereof, shall be allowed as a paid holiday for
full and part time employees.

(4) All work done on any of the holidays prescribed in this
Clause shall be paid at the rate of double time, with a mini-
mum payment as for three hours.

(5) Where a full time employee�s rostered day off coincides
with any of the holidays prescribed in this clause, such em-
ployee shall receive one day�s additional pay at ordinary rates
from the employer on the next succeeding pay day.

(6) Where a part time employee is rostered such that the day
of the week on which a holiday as prescribed by this clause
falls forms part of the roster but the employee is not rostered
to work on the holiday then such employee shall receive addi-
tional payment for the number of hours regularly worked on
that day of the week from the employer on the next succeed-
ing pay day.

17.�ANNUAL LEAVE
(1) Except as hereinafter provided, a period of four con-

secutive weeks� leave with payment as prescribed in this
Clause, shall be allowed annually to a full time or part time
employee by his/her employer after a period of twelve months�
continuous service.

(2) An employee before going on leave shall be paid the
wages the employee would have received in respect of the
ordinary time the employee would have worked had the em-
ployee not been on leave during the relevant period.

(3) During a period of annual leave an employee shall re-
ceive a loading of 17.5 per cent calculated on the employee�s
ordinary rate of wage.

(4) If any holiday proclaimed as per Clause 16.-Holidays of
this Agreement falls within an employee�s period of annual
leave, there shall be added to that period one day being an
ordinary working day for each holiday observed as aforesaid.

(5) (a) After one month�s continuous service in any qualify-
ing twelve monthly period an employee whose employment is
terminated shall, subject to the provisions of paragraph (b) of
this subclause, be paid one third of a week�s pay at his or her
ordinary rate of wage in respect of each completed month of
service in the qualifying period. The loading prescribed in
subclause (3) of this Clause shall not apply to this pro rata
payment.

(b) Where an employee is justifiably dismissed for miscon-
duct during any twelve monthly qualifying period, the provi-
sions of paragraph (a) of this subclause do not apply in respect
of any completed month of service in that qualifying period.

(6) An employee whose employment terminates after the
employee has completed a twelve monthly qualifying period
and who has not been allowed the leave prescribed in this
Clause in respect of that qualifying period, shall be given pay-
ment in lieu of that leave in accordance with the provisions of
this Clause.

(7) Any time in respect of which an employee is absent from
work, except time for which the employee is entitled to claim
sick pay, or time spent on holidays, annual leave or bereave-
ment leave as prescribed by this Agreement shall not count
for the purpose of determining his or her right to annual leave.

(8) In special circumstances and by mutual consent of the
employee, the employer and the union, annual leave may be
taken in not more than two periods, provided that neither of
such periods shall be of less than one week.

(9) Annual leave shall be granted to and taken by the em-
ployee within a period three months from the day on which it
became due, and the employee shall be given at least two
weeks� notice by the employer of the date that such leave will
commence.

18.�LONG SERVICE LEAVE
The long service leave provisions published in Volume 59

of the Western Australian Industrial Gazette at Pages 1-6, both
inclusive, are hereby incorporated and shall be deemed to be
part of this Agreement.

19.�PAYMENT OF WAGES
(1) The employer may elect to pay employees in cash, by

cheque or by means of credit transfer to a bank, building soci-
ety or credit union account in the name of the employee. The
day that the credit transfer is credited to the employee�s ac-
count shall be deemed to be the date of payment.

(2) Payment shall be made within three days of the last day
of the pay period. Payment by cash or cheque shall be made
during the employee�s ordinary working hours.

(3) No employer shall change its method of payment to
employees without first giving them at least four week�s no-
tice of such change.

(4) Employees whose day off falls on pay day and who are
paid by cash or cheque, shall be paid their wages upon re-
quest from the employee to the employer, prior to the em-
ployee taking the day off.

(5) An employee who lawfully terminates employment or is
dismissed for reasons other than misconduct, shall be paid all
wages due to the employee by the employer on the day of
termination of employment, or within twenty four hours fol-
lowing such termination.

(6) At the time of being paid each employee shall be issued
with a statement by the employer showing the gross wages
and allowances and all deductions made therefrom.

(7) (a) The employer may elect to pay employees weekly or
fortnightly in accordance with subclauses (1) to (6) inclusive
of this Clause.

(b) No employer shall change the frequency of payment to
employees without first giving them and the union at least
four weeks notice of such change.

(c) The method of introducing a fortnightly pay system shall
be by the payment of an additional week�s wages in the last
weekly pay before the change to fortnightly pays to be repaid
by equal fortnightly deductions made from the next and sub-
sequent pays, provided that the period of repayment shall not
be less than 10 weeks or by some other method agreed upon
by the union and the employer.

20.�WAGES
(1) The following shall be the minimum rates of weekly

wage payable to employees covered by this Agreement.
Classification (total wage per week) $
Retail Food Employee Grade I 387.20
Retail Food Employee Grade II 387.20
Retail Food Employee Grade III 399.50
Retail Food Employee Grade IV 424.40
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(2) A Retail Food Shop Employee Grade I or II who deliv-
ers orders to customers in his or her own vehicle shall receive
a payment, in addition to all other amounts provided in this
Agreement, equal to $1.50 for every delivery in excess of 3.4
deliveries per hour.

21.�JUNIOR EMPLOYEES
(1) Junior employees, other than those engaged in the prepa-

ration and/or serving of alcoholic beverages shall be paid the
percentage of the adult rate, as set out in subclause (2) hereof,
appropriate to their classification as determined by subclause
(1) of Clause 20.�Wages of this Agreement.

(2) The minimum weekly rates of wages for work in ordi-
nary time to be paid to junior employees shall be as follows:

Under 16 years of age  50%
Between 16 and 17 years  50%
Between 17 and 18 years  60%
Between 18 and 19 years  70%
Between 19 and 20 years  80%
At 20 years and over  100%

(3) Any junior employee who is primarily engaged in the
preparation and/or serving of alcoholic beverages shall be paid
the adult rate applicable to a Retail Food Employee Grade III.
Any junior employee whose duties include the preparation
and/or serving of alcoholic beverages shall be at least 18 years
of age.

(4) No junior female employee under the age of 18 shall be
employed after 8.00 p.m. on any day without permission in
writing from one of the parents or guardian of such junior
employee.

22.�HIGHER OR LOWER DUTIES
(1) Any employee performing work for two hours or more

in any day on duties carrying a higher prescribed rate of wage
than that in which the employee is engaged, shall be paid the
higher wage for the time so employed, provided that where an
employee is engaged for more than half of one day or shift on
duties carrying a higher rate, the employee shall be paid the
higher rate for such day or shift.

(2) Any employee who is temporarily required to perform
duties carrying a lower prescribed rate of wage, shall do so
without any loss of pay.

(3) The employer may direct any employee to carry out such
duties as are within the limits of an employee�s skill, compe-
tence and training.

23.�UNIFORMS AND LAUNDERING
(1) Where uniforms are required by the employer to be worn

they shall be supplied, laundered and/or dry cleaned by the
employer and remain the property of the employer, provided
that in lieu of the employer laundering and/or dry cleaning
same, the employee shall be paid the following laundry al-
lowance per week:

$
Employees employed on a casual basis 1.50
Employees employed on a part time basis 1.75
Employees employed on a full time basis 2.00

Provided that the provisions of this Clause may be altered
by written agreement between the union and the employer.

(2) Where uniforms are supplied to an employee and where
the value of such uniforms exceeds $30.00, a once only de-
posit of $30.00 shall be paid by the employee by means of six
$5.00 instalments withheld by the employer from the employ-
ee�s wages during the first six pay periods. This deposit shall
be repaid to the employee on termination provided the uni-
forms issued to them are returned to the employer in good
condition, fair wear excepted.

In lieu of such $30.00 deposit, employers may withhold
$30.00 from the termination payment to any employee until
such time as the employee returns any uniform in his or her
possession in good condition, fair wear excepted.

24.�PROTECTIVE CLOTHING
(1) Employees who are required to wash dishes, clean toi-

lets or otherwise handle detergents, acids, soaps or any injuri-
ous substances shall be supplied, free of charge by the
employer, with rubber gloves or be paid an allowance of $1.00
per week in lieu.

(2) Where the conditions of work are such that employees
are unable to avoid their clothing becoming wet or dirty, they
shall be supplied with suitable protective clothing free of charge
by their employer.

(3) Where conditions of work are such that employees are
unable to avoid their feet becoming wet, they shall be sup-
plied by their employer free of charge with suitable protective
footwear.

(4) All articles supplied shall remain the property of the
employer and shall be returned when required, in good order
and condition, fair wear and tear excepted.

(5) Any dispute in respect to the application of this Clause
may be referred to a Board of Reference.

25.�EMPLOYEES� EQUIPMENT
(1) All knives, choppers, tools, brushes, towels, and other

utensils, implements and material which may be required to
be used by the employee for the purpose of carrying out his or
her duties, shall be supplied by the employer free of charge.

26.�LIMITATION OF WORK
(1) No female employee may be required to climb ladders

or any substitute therefore unless appropriately attired.
(2) No female employee shall be required to clean out male

public toilets, or male toilets within the employer�s establish-
ment unless it has been determined by a male employee that
the toilets are vacant and arrangements are made to ensure
that the toilets are not in use during the cleaning period.

(3) Employees called upon to carry or lift shall do so in
accordance with the Manual Handling Code of Practise is-
sued by the Occupational Health, Safety and Welfare Com-
mission of W.A.

27.�TRAVELLING FACILITIES
(1) Where an employee is detained at work until it is too

late to travel by the last ordinary bus, train or other regular
public conveyance to the employee�s usual place of residence,
the employer shall provide proper conveyance free of charge.

(2) If an employee is required to start work before the first
means of public conveyance (as described in subclause (1) of
this clause) is available to convey the employee from his or
her usual place of residence to the place of employment, the
employer shall provide a conveyance free of charge.

(3) The provisions of this clause do not apply to an em-
ployee who usually has his or her own means of conveyance.

28.�RECORD
(1) The employer shall keep, or cause to be kept, on his or

her business premises, or at each of them if more than one, a
Time and Wages Record, wherein shall be entered the follow-
ing information:

(a) the full name, postal address and occupation of each
employee employed and whether the employee is be-
ing employed on a full time, part time or casual con-
tract of service;

(b) the time each employee commences and finishes
work each day, including any breaks in shift;

(c) the number of hours worked each day by each em-
ployee and the total hours worked each pay period;

(d) the wages and (if any) overtime and allowances paid
to each employee each pay period;

(e) the age of any employee employed on junior rates of
pay.

(2) The Record shall be entered up by the employer from
day to day and shall be signed, if correct, by the employee at
the time of being paid. The employer and the employee shall
be severally responsible for the correctness of the Record.

(3) (a) Subject to the provisions of paragraph (b) of this
subclause, the Record shall be open for inspection to a duly
accredited representative of the union on the employer�s
premises from Monday to Friday, both inclusive, between the
hours of 9.00 a.m. to 5.00 p.m., (excepting from 12.00 noon
to 2.00 p.m.). In the case of any establishment which is only
open for business after 5.00 p.m., or on a Saturday or Sunday,
then the Record shall be open for inspection during all work-
ing hours. Such representative shall be permitted time to in-
spect the Record and, if he or she requires, shall be allowed to
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take an extract or copy of any of the information contained in
the Record, which shall be maintained by the employer on the
business premises for a period of not less than twelve months.

(b) In respect of any establishment, situated outside a radius
of forty kilometres from the General Post Office, Perth, where
the Record for any reason is not available for inspection, an
extract or copy from such Record of Information required by
the Representative shall be forwarded by the employer to the
Registered Office of the union within fourteen days of the
date of the request made to inspect the Record.

(4) For the purposes of this clause the term �Record� shall
mean a book or single document wherein shall be entered all
the information required to be kept in accordance with the
provisions of subclause (1) of this clause.

29.�ROSTER
(1) A roster of the working hours of each full time and part

time employee employed shall be exhibited in the office of
each establishment and in such other place by the employer,
so as  it may be conveniently and readily seen by the em-
ployee employed.

(2) Such roster shall show�
(a) the name, occupation and type of employment of each

employee;
(b) the hours to be worked by each employee each day

and the breaks in shift to be taken.
(3) The roster in the office shall be open for inspection to a

duly accredited representative of the union at such time as the
�Record� is so open for inspection.

(4) Such rosters shall be drawn up in such a manner as to
show the working hours of each employee for at least one
week in advance of the date of the roster, and may only be
altered on account of the sickness of an employee, or by mu-
tual consent between the employee and the employer con-
cerned.

30.�CHANGE AND REST ROOMS
(1) Adequate change and rest rooms shall be provided by

the employer where such are reasonably practicable.

31.�FIRST AID KIT
In each establishment the employer shall provide and con-

tinuously maintain at a place easily accessible to all employ-
ees an adequate First Aid Kit.

32.�POSTING OF AGREEMENT AND UNION
NOTICES

(1) In each establishment, a copy of this Agreement, if sup-
plied by the Union, shall be exhibited by the employer on the
business premises in such a place where it may be conven-
iently and readily seen by each employee employed.

(2) The Secretary of the union, or any other duly accredited
representative of the union, shall be permitted to post notices
relating to union business in a place where it may be conven-
iently and readily seen by each employee employed.

33.�UNDER RATE EMPLOYEES
(1) Any employee who, by reason of old age or infirmity, is

unable to earn the minimum wage, may be paid such lesser
wage as may from time to time be agreed upon in writing
between the union and the employer.

(2) In the event of no agreement being arrived at, the matter
may be referred to a Board of Reference for determination.

(3) After application has been made to a Board, and pend-
ing the Board�s decision, the employee shall be entitled to
work for and be employed at the proposed lesser rate.

34.�LOCATION ALLOWANCES
(1) Subject to the provisions of this clause, in addition to

the rates prescribed in Clause 20 -Wages of this Agreement,
an employee shall be paid the following weekly allowances
when employed in the towns described hereunder:

TOWN $
Agnew 14.80
Argyle 38.50
Balladonia 14.60
Barrow Island 25.10
Boulder 6.10

TOWN $
Broome 23.60
Bullfinch 7.00
Carnarvon 12.00
Cockatoo Island 25.90
Coolgardie 6.10
Cue 15.10
Dampier 20.40
Denham 12.00
Derby 24.50
Esperance 4.50
Eucla 16.50
Exmouth 21.10
Fitzroy Crossing 29.60
Goldsworthy 13.50
Halls Creek 33.70
Kalbarri 5.00
Kalgoorlie 6.10
Kambalda 6.10
Karratha 24.20
Koolan Island 25.90
Koolyanobbing 7.00
Kununurra 38.50
Laverton 15.00
Learmonth 21.10
Leinster 14.80
Leonora 15.00
Madura 15.60
Marble Bar 36.70
Meekatharra 13.00
Mount Magnet 16.10
Mundrabilla 16.10
Newman 14.20
Norseman 12.50
Nullagine 36.60
Onslow 25.10
Pannawonica 19.10
Paraburdoo 19.00
Port Hedland 20.30
Ravensthorpe 7.90
Roebourne 27.80
Sandstone 14.80
Shark Bay 12.00
Shay Gap 13.50
Southern Cross 7.00
Telfer 34.10
Teutonic Bore 14.80
Tom Price 19.00
Whim Creek 24.00
Wickham 23.40
Wiluna 15.10
Wittenoom 32.50
Wyndham 36.40

(2) Except as provided in subclause (3) of this clause, an
employee who has:

(a) a dependant shall be paid double the allowance pre-
scribed in subclause (1) of this clause;

(b) a partial dependant shall be paid the allowance pre-
scribed in subclause (1) of this clause plus the dif-
ference between that rate and the amount such partial
dependant is receiving by way of a district or loca-
tion allowance.

(3) Where an employee:
(a) is provided with board and lodging by the Company,

free of charge;
or

(b) is provided with an allowance in lieu of board and
lodging by virtue of this Agreement;

such employee shall be paid sixty six and two-thirds per cent
of the allowances prescribed in subclause (1) of this clause.

(4) Subject to subclause (2) of this clause, junior employ-
ees, casual employees, part time employees, apprentices re-
ceiving less than adult rate and employees employed for less
than a full week shall receive that proportion of the location
allowance as equates with the proportion that their wage for
ordinary hours that week is to the adult rate for the work per-
formed.
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(5) Where an employee is on annual leave or receives pay-
ment in lieu of annual leave he/she shall be paid for the period
of such leave the location allowance to which he/she would
ordinarily be entitled.

(6) Where an employee is on long service leave or other
approved leave with pay (other than annual leave) he/she shall
only be paid location allowance for the period of such leave
he/she remains in the location in which he/she is employed.

(7) For the purposes of this clause:
(a) �Dependant� shall mean�

(i) a spouse or de-facto spouse; or
(ii) a child where there is no spouse or de facto

spouse; who does not receive a district or lo-
cation allowance.

(b) �Partial Dependant� shall mean a �dependant� as
prescribed in paragraph (a) of this subclause who
receives a district or location allowance that is less
than the location allowance prescribed in subclause
(1) of this clause.

(8) Where an employee is employed in a town or location
not specified in this clause the allowance payable for the pur-
pose of subclause (1) of this clause shall be such amount as
may be agreed between Australian Mines and Metals Asso-
ciation, the Chamber of Commerce and Industry of Western
Australia and the Trades and Labor Council of Western Aus-
tralia or, failing such agreement, as may be determined by the
Commission.

(9) Nothing herein contained shall have the effect of reduc-
ing any �district allowance� payable to any employee prior to
the registration of this Agreement.

(10) Subject to the making of a General Order pursuant to
Section 50 of the Act that part of each location allowance
representing prices shall be varied from the beginning of the
first pay period commencing on or after the first day in July of
each year in accordance with the annual percentage change in
the Consumer Price Index (excluding housing), for Perth meas-
ured to the end of the immediately preceding March quarter,
the calculation to be taken to the nearest ten cents.

35.�MATERNITY LEAVE
(1) Eligibility for Maternity Leave
An employee who becomes pregnant shall, upon produc-

tion to her employer of a certificate from a duly qualified
medical practitioner stating the presumed date of her confine-
ment, be entitled to maternity leave provided that she has had
not less than 12 months� continuous service with that em-
ployer immediately preceding the date upon which she pro-
ceeds upon such leave.

For the purposes of this Clause:
(a) An �employee� shall include a part-time employee

but shall not include an employee engaged upon
casual or seasonal work.

(b) Maternity leave shall mean unpaid maternity leave.
(2) Period of Leave and Commencement of Leave

(a) Subject to subclauses (3) and (6) of this clause, the
period of maternity leave shall be for an unbroken
period of 12 to 52 weeks and shall include a period
of six weeks� compulsory leave to be taken immedi-
ately before the presumed date of confinement and a
period of six weeks� compulsory leave to be taken
immediately following confinement.

(b) An employee shall, not less than 10 weeks prior to
the presumed date of confinement, give notice in
writing to her employer stating the presumed date of
confinement.

(c) An employee shall give not less than four weeks�
notice in writing to her employer of the date upon
which she proposes to commence maternity leave,
stating the period of leave to be taken.

(d) An employee shall not be in breach of this order as a
consequence of failure to give the stipulated period
of notice in accordance with paragraph (c) hereof if
such failure is occasioned by the confinement oc-
curring earlier than the presumed date.

(3) Transfer to Safe Job
Where, in the opinion of a duly qualified medical practi-

tioner, illness or risks arising out of the pregnancy or hazards
connected with the work assigned to the employee make it
inadvisable for the employee to continue at her present work,
the employee shall, if the employer deems it practicable, be
transferred to a safe job at the rate and on the conditions at-
tached to that job until the commencement of maternity leave.

If the transfer to a safe job is not practicable, the employee
may, or the employer may require the employee to, take leave
for such period as is certified necessary by a duly qualified
medical practitioner. Such leave shall be treated as maternity
leave for the purposes of subclauses (7), (8), (9) and (10) of
this clause.

(4) Variation of Period of Maternity Leave
(a) Provided the addition does not extend the maternity

leave beyond 52 weeks, the period may be length-
ened once only, save with the agreement of the em-
ployer, by the employee giving not less than 14 days�
notice in writing stating the period by which the leave
is to be lengthened.

(b) The period of leave may, with the consent of the
employer, be shortened by the employee giving not
less than 14 days� notice in writing stating the pe-
riod by which the leave is to be shortened.

(5) Cancellation of Maternity Leave
(a) Maternity leave, applied for but not commenced,

shall be cancelled when the pregnancy of an em-
ployee terminates other than by the birth of a living
child.

(b) Where the pregnancy of an employee then on mater-
nity leave terminates other than by the birth of a liv-
ing child, it shall be the right of the employee to
resume work at a time nominated by the employer
which shall not exceed four weeks from the date of
notice in writing by the employee to the employer
that she desires to resume work.

(6) Special Maternity Leave and Sick Leave
(a) Where the pregnancy of an employee not then on

maternity leave terminates after 28 weeks other than
by the birth of a living child then�

(i) she shall be entitled to such period of unpaid
leave (to be known as special maternity leave)
as a duly qualified medical practitioner certi-
fies as necessary before her return to work, or

(ii) for illness other than the normal consequences
of confinement she shall be entitled, either in
lieu of or in addition to special maternity leave,
to such paid sick leave as to which she is then
entitled and which a duly qualified medical
practitioner certifies as necessary before her
return to work.

(b) Where an employee not then on maternity leave suf-
fers illness related to her pregnancy, she may take
such paid sick leave as to which she is then entitled
and such further unpaid leave (to be known as spe-
cial maternity leave) as a duly qualified medical prac-
titioner certifies as necessary before her return to
work, provided that the aggregate of paid sick leave,
special maternity leave and maternity leave shall not
exceed 52 weeks.

(c) For the purposes of subclauses (7), (8) and (9) of
this clause, maternity leave shall include special ma-
ternity leave.

(d) An employee returning to work after the completion
of a period of leave taken pursuant to this subclause
shall be entitled to the position which she held im-
mediately before proceeding on such leave or, in the
case of an employee who has transferred to a safe
job pursuant to subclause (3) of this clause, to the
position she held immediately before such transfer.
Where such position no longer exists but there are
other positions available, for which the employee is
qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and salary or wage to
that of her former position.
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(7) Maternity Leave and Other Leave Entitlements
Provided the aggregate of leave including leave taken pur-

suant to subclauses (3) and (6) of this clause does not exceed
52 weeks,

(a) an employee may, in lieu of or in conjunction with
maternity leave, take any annual leave or long serv-
ice leave or any part thereof to which she is then
entitled.

(b) paid sick leave or other paid authorised Agreement
absences (excluding annual leave or long service
leave), shall not be available to an employee during
her absence on maternity leave.

(8) Effect of Maternity Leave on Employment
Notwithstanding any award, or other provision to the con-

trary, absence on maternity leave shall not break the continu-
ity of service of an employee but shall not be taken into account
in calculating the period of service for any purpose of the agree-
ment.

(9) Termination of Employment
(a) An employee on maternity leave may terminate her

employment at any time during the period of leave
by notice given in accordance with this Agreement.

(b) An employer shall not terminate the employment of
an employee on the ground of her pregnancy or of
her absence on maternity leave, but otherwise the
rights of an employer in relation to termination of
employment are not hereby affected.

(10) Return to Work After Maternity Leave
(a) An employee shall confirm her intention of return-

ing to her work by notice in writing to the employer
given no less than four weeks prior to the expiration
of her period of maternity leave.

(b) An employee, upon the expiration of the notice re-
quired by paragraph (a) of this subclause, shall be
entitled to the position which she held immediately
before proceeding on maternity leave or, in the case
of an employee who was transferred to a safe job
pursuant to subclause (3) of this clause, to the posi-
tion which she held immediately before such trans-
fer. Where such position no longer exists but there
are other positions available for which the employee
is qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and salary or wage to
that of her former position.

(11) Replacement Employees
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
maternity leave.

(b) Before an employer engages a replacement employee
under this subclause, the employer shall inform that
person of the temporary nature of the employment
or transfer and of the rights of the employee who is
being replaced.

(c) Before an employer engages a person to replace an
employee temporarily promoted or transferred in or-
der to replace an employee exercising her rights un-
der this Clause, the employer shall inform that person
of the temporary nature of the promotion or transfer
and of the rights of the employee who is being re-
placed.

(d) Provided that nothing in this subclause shall be con-
strued as requiring an employer to engage a replace-
ment employee.

(e) A replacement employee shall not be entitled to any
of the rights conferred by this Clause except where
her employment continues beyond the 12 months
qualifying period.

36.�FUTURE ARRANGEMENTS FOR ENTERPRISE
AGREEMENTS

Subject to the Industrial Relations Act 1988 it is the inten-
tion of the parties to negotiate a Certified Agreement prior to
the completion of this agreement.

37.�TRAINEESHIP
(1) Scope
This clause shall apply to a trainee employed under the

Australian Traineeship System by an employer approved by
the State Management Committee.

(2) Definitions
For the purpose of this clause:

(a) �The Australian Traineeship System� means a struc-
tured system of on-the-job training with an employer
and off-the-job training in a Technical and Further
Education College or other training provider ap-
proved by the State Management Committee.

(b) �Trainee� means an employee engaged under the
terms of this award and in accordance with the pro-
visions of an Australian Traineeship established pur-
suant to Section 37D of the Industrial Training Act
1975 and approved by the State Management Com-
mittee.

(c) �Traineeship scheme� is a formal agreement of train-
ing approved by the State Management Committee
and registered pursuant to Section 37D of the In-
dustrial Training Act 1975.

(d) �State Management Committee� means a commit-
tee comprising representatives from the employers,
the union, Technical and Further Education (TAFE)
and the relevant federal state government depart-
ments which approve traineeship arrangements by
agreement of each of the parties. The State Manage-
ment Committee may be established pursuant to the
provisions of the Industrial Training Act 1975 or any
amendment to or substitution of that Act, provided
that any committee or body established in lieu of the
State Management Committee has the same repre-
sentative structure and decision making processes
as that committee.

(3) Objectives
(a) The objective of this clause is to provide form and

substance of the  conditions of employment, includ-
ing rates of pay, applicable to any  person engaged
under the Australian Traineeship System (ATS) and
who,  being a trainee under that system, is covered
by this agreement.

(b) The purpose is to enhance the skill levels of future
employment prospects for young people.

(c) An objective of the ATS is to provide employment
and training opportunities for young people.

(4) Form of Traineeship Agreement
(a) A traineeship shall be entered into by means of writ-

ten agreement in a form approved by the State Man-
agement Committee and registered in accordance
with the provisions of the Industrial Training Act
1975.

(b) A trainee shall not be engaged on a part time or casual
basis.

(c) The traineeship scheme shall be for a period of 12
months but this period may be varied with the agree-
ment of the union and the employer and with the
approval of the State Management Committee.

(5) Duties and Responsibilities
(a) A trainee shall participate in the approved on-the-

job training scheme and attend the approved off-the-
job training as prescribed in the training scheme.

(b) An employer shall release a trainee from work to
attend the prescribed off-the-job training course and
shall provide the on-the-job training approved by
the State Management Committee.

(c) The employer shall provide the level of supervision
in accordance with the approved training scheme
during the traineeship period.

(d) The overall traineeship scheme will be monitored
by officers of the Department of Employment, Edu-
cation and Training. An accredited representative of
the union shall have access during ordinary working
hours to inspect the relevant training records and
work books and subject to the approval of the em-
ployer, which shall not be unreasonably withheld,
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RIVER ROOSTER BROOME AGREEMENT
No. AG 271 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Shop, Distributive and Allied Employees� Association

of Western Australia
and

Laurence Francis & Patricia Scattini, trading as River
Rooster Broome.

No. AG 271 of 1996.
River Rooster Broome Agreement

No. AG 271 of 1996.
COMMISSIONER S.A. CAWLEY.

23 December 1996.
Order.

HAVING heard Ms K Cameron on behalf of the applicant and
Mr S Hansen on behalf of the respondent, now therefore I the
undersigned, pursuant to the powers conferred under the
Industrial Relations Act, 1979 and by consent, do hereby
order�

THAT the agreement expressed in the following Sched-
ule, to be known as the �River Rooster Broome Agree-
ment No. AG 271 of 1996�, be and is hereby registered.

(Sgd.) S.A. CAWLEY,
[L.S] Commissioner.

1.�TITLE
This Agreement shall be known as the River Rooster Broome

Agreement No. AG 271 of 1996.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Parties Bound
4. Area & Scope
5. Term
6. Definitions
7. Contract of Service
8. Hours
9. Overtime

10. Casual Employees
11. Part Time Employees
12. Meal Breaks
13. Meal Money
14. Sick Leave
15. Bereavement Leave
16. Holidays
17. Annual Leave
18. Long Service Leave
19. Payment of Wages
20. Wages
21. Junior Employees
22. Higher or Lower Duties
23. Uniforms and Laundering
24. Protective Clothing
25. Employees� Equipment
26. Limitation of Work
27. Travelling Facilities
28. Record
29. Roster
30. Change and Rest Rooms
31. First Aid Kit
32. Posting of Agreement and Union Notices
33. Under Rate Employees
34. Location Allowances
35. Maternity Leave
36. Future Arrangements For Enterprise Agreements
37. Traineeship
38. Grievance Procedure
39. Signatories

may interview a trainee with respect to his/her
progress in the scheme.

(6) Overtime and Shift Work
(a) Shift work may be required to be worked by a trainee

to enable the requirements of the training scheme to
be effected. Where shift work is required, the trainee
shall not work on his/her own.

(b) Overtime shall not be worked by trainees except to
enable the requirements of the training scheme to be
effected. When overtime is worked, the relevant pen-
alties and allowances of this agreement shall apply
based on the normal full time hourly rate and paid at
the appropriate time and one half or double time rate.

(7) Wage Rates
The weekly wages payable to a trainee shall be determined

by multiplying the appropriate rate of pay prescribed in this
agreement by 39 which represents actual weeks spent on the
job and dividing that sum by 52 to provide a weekly wage.

(8) Classifications
A trainee shall be classified as a �Retail Food Employee

Grade 1� for the first six months of employment and shall
thereafter be classified as a �Retail Food Employee Grade II�
or �Retail Food Employee Grade III� in accordance with
Clause 6.�Definitions of this Agreement.

38.�GRIEVANCE PROCEDURE
(1) Any question, dispute or difficulty arising from this

Agreement shall be dealt with in accordance with the follow-
ing procedure:

(a) The matter shall first be discussed between the em-
ployee affected and the appropriate supervisor. The
employee may choose to be represented by the un-
ion delegate.

(b) If not settled the matter shall be discussed between
the employee, an accredited representative of the
union and the appropriate representative of the Com-
pany.

(c) If not settled the matter shall be discussed between
an official of the union and an appropriate repre-
sentative of the Company.

(2) While the matter in dispute is being discussed in accord-
ance with the procedure, as prescribed in subclause (1) hereof,
work shall continue and the status quo as applying before the
dispute shall be maintained. No party shall be prejudiced in
relation to the final settlement by the continuance of work in
accordance with this clause.

(3) It is open to either party at any time to seek the assist-
ance of the Western Australian Industrial Relations Commis-
sion in resolving any dispute.

39. � SIGNATORIES
For and on behalf of the
Shop, Distributive and Allied Employees�
Association of Western Australia

(signed)

Signature
JOSEPH BULLOCK

Name of Signatory

GENERAL SECRETARY

Position of Signatory

For and on behalf of

River Rooster Bridgetown

Signature
(signed)

Name of Signatory
PETER SZOLKOWSKI

MANAGER

Position of Signatory
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3.�PARTIES BOUND
This Agreement shall apply to and be binding on Laurence

Francis & Patricia Scattini trading as River Rooster Broome
(�The Company�) and the Shop Distributive and Allied Em-
ployees Association of Western Australia (�The Union�) and
all persons employed by the company to perform the duties of
a Retail Food Employee Grade I to IV as defined in Clause
6.�Definitions.

It is estimated that 20 employees will be bound by this Agree-
ment upon registration

4.�AREA & SCOPE
This Agreement shall apply to the Company with respect to

its operations at Shops 1 & 2 Palm Court Cnr Frederick &
Hammersley Streets, Broome 6725 and employees in the
callings listed herein.

This Agreement shall apply to the exclusion of all other
awards and registered agreements.

5.�TERM
This Agreement shall operate for a period of three months

from the date of registration.

6.�DEFINITIONS
(1) �Retail Food Establishment� shall mean an establish-

ment or part thereof which is operated by the parties to this
Agreement and which is wholly or predominantly engaged in
the receipt of orders for or the preparation, sale, serving or
delivery of mass marketed food from a standardised menu and
shall include any commissary, whether within such establish-
ment or elsewhere, where such food is prepared or partially
prepared.

(2) �Retail Food Employee Grade I� shall mean an employee
engaged in a retail food shop who is in the first six months of
employment and who is gaining the skills required of a Retail
Food Employee Grade II or Grade III.

(3) �Retail Food Employee Grade II� shall mean an em-
ployee with not less than six months service with the employer
who is engaged to assist with the preparation, assembly, cook-
ing or packing of product for sale; the maintenance of the
work area at a standard of cleanliness as determined by the
employer; the cleaning of cooking utensils, cutlery and glass-
ware; and/or in the delivery of product to the customer out-
side the establishment.

(4) �Retail Food Employee Grade III� shall mean an em-
ployee with not less than six months service with the employer
who performs customer service functions including the tak-
ing of orders by any means, the entering of information onto a
computer, the receipt of monies or other duties involving cus-
tomer contact except the delivery of product to the customer
outside the establishment.

(5) �Retail Food Employee Grade IV� shall mean an em-
ployee involved in the preparation of food using trades equiva-
lent skills and/or required to give direction to or be in charge
of Retail Food Employees Grades I�III.

(6) �Daily Spread of Shift� shall mean the time which elapses
from the employee�s actual starting time to the employee�s
actual finishing time for the day or shift.

7.�CONTRACT OF SERVICE
(1) Except for casual employees, the contract of service shall

be on a weekly basis, provided that one day�s notice of termi-
nation may be given on either side on any working day, or in
the event of such notice not being given by the payment by
the employer or the forfeiture by the employee, as the case
may be, of one day�s pay. Provided that any employee who is
dismissed for misconduct, shall be entitled to be paid all wages
due up to the time of dismissal only.

(2) For the purposes of this clause the term �one day�s no-
tice �shall mean notice to terminate employment from the end
of the employee�s shift on the following working day, and the
term �one day�s pay� shall mean eight hours� wages paid at
the ordinary hourly rate, provided that in the case of a part
time employee, at the ordinary hourly rate calculated on the
number of hours that the employee would have normally
worked.

8.�HOURS
(1) The ordinary hours of work shall be thirty eight per week,

not exceeding ten per day, to be worked over not more than

five days of the week, within a daily spread of eleven hours.
Each employee shall be entitled to two clear days off duty per
week.

(2) Notwithstanding the provisions of subclause (1) of this
clause, in cases where employees are rostered over a 19 day,
four week cycle, up to forty ordinary hours may be worked in
a week provided that the total number of ordinary hours in
any four week cycle shall not exceed 152.

9.�OVERTIME
(1) All work done at times other than those which the em-

ployee is rostered to work, or outside the daily spread of eleven
hours, or beyond ten hours in any one day or beyond five days
in any one week or beyond thirty eight hours in any one week�
except in the case of an employee rostered over a 19 day, four
week cycle as provided by subclause (2) of Clause 8.�Hours
of this Agreement in which case the limit to weekly ordinary
hours shall be forty�shall be overtime.

(2) Subject to the provisions of subclause (3) hereof, all
overtime worked between Monday to Friday, both inclusive,
and prior to twelve noon on Saturday shall be paid for at the
rate of time and a half for the first two hours and double time
thereafter. All overtime worked after twelve noon on a Satur-
day and all day on a Sunday, shall be paid for at the rate of
double time.

(3) All work done on an employee�s rostered day off shall
be paid for at the rate of double time with a minimum pay-
ment as for three hours� work.

(4) Notwithstanding anything contained in this clause to the
contrary, where a part time employee is requested to work
overtime beyond his or her regular finishing time in order to
meet unforeseen operational and/or staffing requirements, the
first hour of such overtime shall be paid for at the ordinary
time rate of pay, the second hour of such overtime shall be
paid for at the rate of time and a half with double time for any
hours worked thereafter. The provisions of this subclause shall
only apply to Part Time employees rostered to work nine or-
dinary hours or less on the day upon which the overtime is
worked.

(5) Notwithstanding anything contained in this clause, an
employer and an employee may agree that time off with pay
may be allowed in lieu of payment for overtime. Such time off
shall be allowed subject to�

(a) time off for each hour or part thereof shall be equiva-
lent to the overtime rate that otherwise would have
been paid.

(b) the time of taking time off being agreed at the time
of  arranging the overtime and shall be no later than
four weeks after the overtime is worked.

10.�CASUAL EMPLOYEES
(1) Casual employees shall mean employees engaged on an

hourly contract of service.
(2) Casual employees shall not be engaged for less than two

consecutive hours per time.
(3) Casual employees shall be paid at the ordinary rate of

pay of one thirty-eighth of the full time weekly rate of pay for
the appropriate classification as set out in subclause (1) of
Clause 20.�Wages of this Agreement plus twenty one and
one half per cent, provided that this rate shall be increased to
double time for all work performed on the holidays referred
to in subclause (1) of Clause 16 .�Holidays of this Agree-
ment.

(4) The working time for a casual employee on an outside
job, shall count from the time appointed for their attendance
at the job until they are discharged. Fares to and from the
place of engagement and the job shall be paid by the employer.

(5) The wages payable to a casual employee on an outside
job shall be forwarded to the employee within seventy two
hours of completion of the pay week in which such employee
was employed.

(6) The provisions of Clauses 14.�Sick Leave, 15.�Be-
reavement Leave, 16.�Holiday, 17.�Annual Leave and 35.�
Maternity Leave shall not apply to a casual employee.

11.�PART TIME EMPLOYEES
(1) A part time employee shall mean an employee engaged

on a weekly contract of service, who works regularly from
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week to week for not less than three consecutive ordinary hours
per time, or more than ten ordinary hours per day, and not less
than nine or more than thirty ordinary hours each week over
not more than five days of the week.

(2) Subject to the limitations on daily and weekly hours for
part time employees as prescribed by subclause (1) of this
Clause, the number of ordinary hours to be worked on any
one day by a part time employee may be increased but not
decreased by agreement between the employer and the em-
ployee.

(3) Part time employees shall be paid at the ordinary time
rate of pay of one thirty-eighth of the full time weekly rate of
pay for the appropriate classification as set out in subclause
(1) of Clause 20.-Wages, provided that this rate shall be in-
creased to double time for all work performed on the holidays
referred to in subclause (1) of Clause 16.-Holidays of this
Agreement.

(4) All time worked by a part time employee beyond ten
ordinary hours per day, thirty ordinary hours per week or five
days per week or at times other than those which the employee
is rostered to work shall be overtime and paid for at the appro-
priate overtime rate prescribed in Clause 9.-Overtime of this
Agreement.

(5) A part time employee shall be eligible for pro rata an-
nual leave and sick leave in accordance with Clauses 14.�
Sick Leave and 17.�Annual Leave in addition to being
eligible for bereavement leave and payment in lieu of public
holidays. In calculating the pro-rata entitlements of a part time
employee pursuant to this subclause, all ordinary hours worked
by the employee, including any additional ordinary hours
agreed pursuant to subclause (2) of this Clause, shall be in-
cluded in the calculation.

12.�MEAL BREAKS
(1) Every employee shall be entitled to a meal break of not

less than one half hour nor more than one hour after not more
than five hours work, provided that where an employee works
in excess of eight ordinary hours in any one day, the meal
break on that day may be taken after not more than six hours
work. Where it is not possible for the employer to grant a
meal break on any day, the said meal break shall be treated as
time worked and the employee shall be paid at the rate appli-
cable to the employee at the time such meal break is due, plus
fifty per cent of the ordinary hourly rate applying to such
employee, until such time as the employee is released for a
meal.

(2) In addition to breaks for a meal, there may be one other
break of at least two hours during each shift. Such break of
two hours may include a meal break.

(3) In addition to breaks for a meal as provided in this Clause,
any employee who is required to work in excess of eight ordi-
nary hours in any one day shall receive a paid tea break of ten
minutes. Such tea break shall be taken to suit the employer�s
business, but shall not be taken within one hour of the em-
ployee�s commencement or finishing time or within one hour
of the employee�s meal break.

13.�MEAL MONEY
(1) Any employee who is required to work overtime for more

than two hours on any day, without being notified on the pre-
vious day or earlier that he or she will be required to work
such overtime, will either be supplied with a meal by the em-
ployer or be paid $5.60 meal money.

14.�SICK LEAVE
(1) (a) An employee, including a part time employee, who

is unable to attend or remain at his or her place of employ-
ment during ordinary hours of work by reason of personal ill
health or injury shall be entitled to payment during such ab-
sence in accordance with the following provisions.

(b) Entitlement to payment shall accrue at the rate of one
sixth of a week for each completed month of service with the
employer.

(c) If in the first or successive years of service with the em-
ployer the employee is absent on the grounds of personal ill
health or injury for a period longer than his or her entitlement
to paid sick leave, payment may be adjusted at the end of that
year of service, or at the time the employee�s services termi-
nate, if before the end of that year of service, to the extent that

the employee has become entitled to further paid sick leave
during that year of service.

(2) The unused portions of the entitlement to paid sick leave
in any one year shall accumulate from year to year and subject
to this clause may be claimed by the employee if the absence
by reason of personal ill health or injury exceeds the period
for which entitlement has accrued during the year at the time
of the absence. Provided that an employee shall not be enti-
tled to claim payment for any period exceeding ten weeks in
any one year of service.

(3) To be entitled to payment in accordance with this Clause
the employee shall as soon as reasonably practicable advise
the employer of his or her inability to attend for work, the
nature of the illness or injury and the estimated duration of
the absence. Provided that such advice, other than in extraor-
dinary circumstances shall be given to the employer within 24
hours of the commencement of the absence.

(4) The provisions of this Clause do not apply to an em-
ployee who fails to produce a certificate from a medical prac-
titioner dated at the time of the absence or who fails to supply
such other proof of the illness or injury as the employer may
reasonably require provided that the employee shall not be
required to produce a certificate from a medical practitioner
with respect to absences of two days or less unless after two
such absences in any year of service the employer requests in
writing that the next and subsequent absences in that year, if
any, shall be accompanied by such certificate.

(5) (a) Subject to the provisions of this subclause, the provi-
sions of this Clause apply to an employee who suffers per-
sonal ill health or injury during the time when he or she is
absent on annual leave and an employee may apply for and
the employer shall grant paid sick leave in place of paid an-
nual leave.

(b) Application for replacement shall be made within seven
days of resuming work and then only if the employee was
confined to his or her place of residence or a hospital as a
result of his or her personal ill health or injury for a period of
seven consecutive days or more and he or she produces a cer-
tificate from a registered medical practitioner that he or she
was so confined. Provided that the provisions of this para-
graph do not relieve the employee of the obligation to advise
the employer in accordance with subclause (3) of this Clause
if he or she is unable to attend for work on the working day
next following the annual leave.

(c) Replacement of paid annual leave by paid sick leave
shall not exceed the period of paid sick leave to which the
employee was entitled at the time he or she proceeded on an-
nual leave and shall not be made with respect to fractions of a
day.

(d) Where paid sick leave has been granted by the employer
in accordance with paragraphs (a), (b) and (c) of this subclause,
that portion of the annual leave equivalent to the paid sick
leave is hereby replaced by the paid sick leave and the re-
placed annual leave may be taken at another time mutually
agreed to by the employer and the employee or, failing agree-
ment, shall be added to the employee�s next period of annual
leave or, if termination occurs before then, be paid for in ac-
cordance with the provisions of Clause 17.-Annual Leave.

(e) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken
provided that the annual leave loading prescribed in Clause
17.- Annual Leave of this Agreement, shall be deemed to have
been paid with respect to the replaced annual leave.

(6) The provisions of this Clause with respect to payment
do not apply to employees who are entitled to payment under
the Workers� Compensation and Rehabilitation Act 1981 nor
to employees whose injury or illness is the result of the em-
ployee�s own misconduct.

15.�BEREAVEMENT LEAVE
An employee, including a part time employee, shall, on the

death within Australia of a wife, husband, de-facto wife or
de-facto husband, father, father-in-law, mother, mother-in-law,
grandparent, brother, sister, child or stepchild be entitled on
notice to bereavement leave up to and including the day of the
funeral of such relation, and such leave shall be without de-
duction of pay for a period not exceeding the number of hours
worked by the employee in two ordinary working days. Proof
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of such death shall be furnished by the employee to the satis-
faction of the employer if so requested. Provided that this
Clause shall have no effect while the period of entitlement to
leave coincides with any other period of leave that may be due
to the employee concerned.

16.�HOLIDAYS
(1) The following days shall be allowed as paid holidays for

full time and part time employees: New Year�s Day, Australia
Day, Labour Day, Good Friday, Easter Monday, Anzac Day,
State Foundation Day, Sovereign�s Birthday, Christmas Day
and Boxing Day.

(2) The paid holidays set out in subclause (1) hereof shall
be regarded as falling on the days upon which they are most
commonly observed in the State of Western Australia.

(3) In addition to the paid holidays set out in subclause (1)
of this clause, any day proclaimed as a public holiday or half
holiday under the Public and Bank Holidays Act 1972, not
being a day set out in subclause (1) of this clause or a day
observed in lieu thereof, shall be allowed as a paid holiday for
full and part time employees.

(4) All work done on any of the holidays prescribed in this
Clause shall be paid at the rate of double time, with a mini-
mum payment as for three hours.

(5) Where a full time employee�s rostered day off coincides
with any of the holidays prescribed in this clause, such em-
ployee shall receive one day�s additional pay at ordinary rates
from the employer on the next succeeding pay day.

(6) Where a part time employee is rostered such that the day
of the week on which a holiday as prescribed by this clause
falls forms part of the roster but the employee is not rostered
to work on the holiday then such employee shall receive addi-
tional payment for the number of hours regularly worked on
that day of the week from the employer on the next succeed-
ing pay day.

17.�ANNUAL LEAVE
(1) Except as hereinafter provided, a period of four con-

secutive weeks� leave with payment as prescribed in this
Clause, shall be allowed annually to a full time or part time
employee by his/her employer after a period of twelve months�
continuous service.

(2) An employee before going on leave shall be paid the
wages the employee would have received in respect of the
ordinary time the employee would have worked had the em-
ployee not been on leave during the relevant period.

(3) During a period of annual leave an employee shall re-
ceive a loading of 17.5 per cent calculated on the employee�s
ordinary rate of wage.

(4) If any holiday proclaimed as per Clause 16.-Holidays of
this Agreement falls within an employee�s period of annual
leave, there shall be added to that period one day being an
ordinary working day for each holiday observed as aforesaid.

(5) (a) After one month�s continuous service in any qualify-
ing twelve monthly period an employee whose employment is
terminated shall, subject to the provisions of paragraph (b) of
this subclause, be paid one third of a week�s pay at his or her
ordinary rate of wage in respect of each completed month of
service in the qualifying period. The loading prescribed in
subclause (3) of this Clause shall not apply to this pro rata
payment.

(b) Where an employee is justifiably dismissed for miscon-
duct during any twelve monthly qualifying period, the provi-
sions of paragraph (a) of this subclause do not apply in respect
of any completed month of service in that qualifying period.

(6) An employee whose employment terminates after the
employee has completed a twelve monthly qualifying period
and who has not been allowed the leave prescribed in this
Clause in respect of that qualifying period, shall be given pay-
ment in lieu of that leave in accordance with the provisions of
this Clause.

(7) Any time in respect of which an employee is absent from
work, except time for which the employee is entitled to claim
sick pay, or time spent on holidays, annual leave or bereave-
ment leave as prescribed by this Agreement shall not count
for the purpose of determining his or her right to annual leave.

(8) In special circumstances and by mutual consent of the
employee, the employer and the union, annual leave may be

taken in not more than two periods, provided that neither of
such periods shall be of less than one week.

(9) Annual leave shall be granted to and taken by the em-
ployee within a period three months from the day on which it
became due, and the employee shall be given at least two
weeks� notice by the employer of the date that such leave will
commence.

18.�LONG SERVICE LEAVE
The long service leave provisions published in Volume 59

of the Western Australian Industrial Gazette at Pages 1-6, both
inclusive, are hereby incorporated and shall be deemed to be
part of this Agreement.

19.�PAYMENT OF WAGES
(1) The employer may elect to pay employees in cash, by

cheque or by means of credit transfer to a bank, building soci-
ety or credit union account in the name of the employee. The
day that the credit transfer is credited to the employee�s ac-
count shall be deemed to be the date of payment.

(2) Payment shall be made within three days of the last day
of the pay period. Payment by cash or cheque shall be made
during the employee�s ordinary working hours.

(3) No employer shall change its method of payment to em-
ployees without first giving them at least four week�s notice
of such change.

(4) Employees whose day off falls on pay day and who are
paid by cash or cheque, shall be paid their wages upon re-
quest from the employee to the employer, prior to the em-
ployee taking the day off.

(5) An employee who lawfully terminates employment or is
dismissed for reasons other than misconduct, shall be paid all
wages due to the employee by the employer on the day of
termination of employment, or within twenty four hours fol-
lowing such termination.

(6) At the time of being paid each employee shall be issued
with a statement by the employer showing the gross wages
and allowances and all deductions made therefrom.

(7) (a) The employer may elect to pay employees weekly or
fortnightly in accordance with subclauses (1) to (6) inclusive
of this Clause.

(b) No employer shall change the frequency of payment to
employees without first giving them and the union at least
four weeks notice of such change.

(c) The method of introducing a fortnightly pay system shall
be by the payment of an additional week�s wages in the last
weekly pay before the change to fortnightly pays to be repaid
by equal fortnightly deductions made from the next and sub-
sequent pays, provided that the period of repayment shall not
be less than 10 weeks or by some other method agreed upon
by the union and the employer.

20.�WAGES
(1) The following shall be the minimum rates of weekly

wage payable to employees covered by this Agreement.
Classification (total wage per week) $
Retail Food Employee Grade I 387.20
Retail Food Employee Grade II 387.20
Retail Food Employee Grade III 399.50
Retail Food Employee Grade IV 424.40

(2) A Retail Food Shop Employee Grade I or II who deliv-
ers orders to customers in his or her own vehicle shall receive
a payment, in addition to all other amounts provided in this
Agreement, equal to $1.50 for every delivery in excess of 3.4
deliveries per hour.

21.�JUNIOR EMPLOYEES
(1) Junior employees, other than those engaged in the prepa-

ration and/or serving of alcoholic beverages shall be paid the
percentage of the adult rate, as set out in subclause (2) hereof,
appropriate to their classification as determined by subclause
(1) of Clause 20.�Wages of this Agreement.

(2) The minimum weekly rates of wages for work in ordi-
nary time to be paid to junior employees shall be as follows:

Under 16 years of age 50%
Between 16 and 17 years 50%
Between 17 and 18 years 60%
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Between 18 and 19 years 70%
Between 19 and 20 years 80%
At 20 years and over 100%

(3) Any junior employee who is primarily engaged in the
preparation and/or serving of alcoholic beverages shall be paid
the adult rate applicable to a Retail Food Employee Grade III.
Any junior employee whose duties include the preparation
and/or serving of alcoholic beverages shall be at least 18 years
of age.

(4) No junior female employee under the age of 18 shall be
employed after 8.00 p.m. on any day without permission in
writing from one of the parents or guardian of such junior
employee.

22.�HIGHER OR LOWER DUTIES
(1) Any employee performing work for two hours or more

in any day on duties carrying a higher prescribed rate of wage
than that in which the employee is engaged, shall be paid the
higher wage for the time so employed, provided that where an
employee is engaged for more than half of one day or shift on
duties carrying a higher rate, the employee shall be paid the
higher rate for such day or shift.

(2) Any employee who is temporarily required to perform
duties carrying a lower prescribed rate of wage, shall do so
without any loss of pay.

(3) The employer may direct any employee to carry out such
duties as are within the limits of an employee�s skill, compe-
tence and training.

23.�UNIFORMS AND LAUNDERING
(1) Where uniforms are required by the employer to be worn

they shall be supplied, laundered and/or dry cleaned by the
employer and remain the property of the employer, provided
that in lieu of the employer laundering and/or dry cleaning
same, the employee shall be paid the following laundry al-
lowance per week:

$
Employees employed on a casual basis 1.50
Employees employed on a part time basis 1.75
Employees employed on a full time basis 2.00

Provided that the provisions of this Clause may be altered
by written agreement between the union and the employer.

(2) Where uniforms are supplied to an employee and where
the value of such uniforms exceeds $30.00, a once only de-
posit of $30.00 shall be paid by the employee by means of six
$5.00 instalments withheld by the employer from the employ-
ee�s wages during the first six pay periods. This deposit shall
be repaid to the employee on termination provided the uni-
forms issued to them are returned to the employer in good
condition, fair wear excepted.

In lieu of such $30.00 deposit, employers may withhold
$30.00 from the termination payment to any employee until
such time as the employee returns any uniform in his or her
possession in good condition, fair wear excepted.

24.�PROTECTIVE CLOTHING
(1) Employees who are required to wash dishes, clean toi-

lets or otherwise handle detergents, acids, soaps or any injuri-
ous substances shall be supplied, free of charge by the
employer, with rubber gloves or be paid an allowance of $1.00
per week in lieu.

(2) Where the conditions of work are such that employees
are unable to avoid their clothing becoming wet or dirty, they
shall be supplied with suitable protective clothing free of charge
by their employer.

(3) Where conditions of work are such that employees are
unable to avoid their feet becoming wet, they shall be sup-
plied by their employer free of charge with suitable protective
footwear.

(4) All articles supplied shall remain the property of the
employer and shall be returned when required, in good order
and condition, fair wear and tear excepted.

(5) Any dispute in respect to the application of this Clause
may be referred to a Board of Reference.

25.�EMPLOYEES� EQUIPMENT
(1) All knives, choppers, tools, brushes, towels, and other

utensils, implements and material which may be required to

be used by the employee for the purpose of carrying out his or
her duties, shall be supplied by the employer free of charge.

26.�LIMITATION OF WORK
(1) No female employee may be required to climb ladders

or any substitute therefore unless appropriately attired.
(2) No female employee shall be required to clean out male

public toilets, or male toilets within the employer�s establish-
ment unless it has been determined by a male employee that
the toilets are vacant and arrangements are made to ensure
that the toilets are not in use during the cleaning period.

(3) Employees called upon to carry or lift shall do so in
accordance with the Manual Handling Code of Practise is-
sued by the Occupational Health, Safety and Welfare Com-
mission of W.A.

27.�TRAVELLING FACILITIES
(1) Where an employee is detained at work until it is too

late to travel by the last ordinary bus, train or other regular
public conveyance to the employee�s usual place of residence,
the employer shall provide proper conveyance free of charge.

(2) If an employee is required to start work before the first
means of public conveyance (as described in subclause (1) of
this clause) is available to convey the employee from his or
her usual place of residence to the place of employment, the
employer shall provide a conveyance free of charge.

(3) The provisions of this clause do not apply to an em-
ployee who usually has his or her own means of conveyance.

28.�RECORD
(1) The employer shall keep, or cause to be kept, on his or

her business premises, or at each of them if more than one, a
Time and Wages Record, wherein shall be entered the follow-
ing information:

(a) the full name, postal address and occupation of each
employee employed and whether the employee is be-
ing employed on a full time, part time or casual con-
tract of service;

(b) the time each employee commences and finishes
work each day, including any breaks in shift;

(c) the number of hours worked each day by each em-
ployee and the total hours worked each pay period;

(d) the wages and (if any) overtime and allowances paid
to each employee each pay period;

(e) the age of any employee employed on junior rates of
pay.

(2) The Record shall be entered up by the employer from
day to day and shall be signed, if correct, by the employee at
the time of being paid. The employer and the employee shall
be severally responsible for the correctness of the Record.

(3) (a) Subject to the provisions of paragraph (b) of this
subclause, the Record shall be open for inspection to a duly
accredited representative of the union on the employer�s
premises from Monday to Friday, both inclusive, between the
hours of 9.00 a.m. to 5.00 p.m., (excepting from 12.00 noon
to 2.00 p.m.). In the case of any establishment which is only
open for business after 5.00 p.m., or on a Saturday or Sunday,
then the Record shall be open for inspection during all work-
ing hours. Such representative shall be permitted time to in-
spect the Record and, if he or she requires, shall be allowed to
take an extract or copy of any of the information contained in
the Record, which shall be maintained by the employer on the
business premises for a period of not less than twelve months.

(b) In respect of any establishment, situated outside a radius
of forty kilometres from the General Post Office, Perth, where
the Record for any reason is not available for inspection, an
extract or copy from such Record of Information required by
the Representative shall be forwarded by the employer to the
Registered Office of the union within fourteen days of the
date of the request made to inspect the Record.

(4) For the purposes of this clause the term �Record� shall
mean a book or single document wherein shall be entered all
the information required to be kept in accordance with the
provisions of subclause (1) of this clause.

29.�ROSTER
(1) A roster of the working hours of each full time and part

time employee employed shall be exhibited in the office of
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each establishment and in such other place by the employer,
so as  it may be conveniently and readily seen by the em-
ployee employed.

(2) Such roster shall show�
(a) the name, occupation and type of employment of each

employee;
(b) the hours to be worked by each employee each day

and the breaks in shift to be taken.
(3) The roster in the office shall be open for inspection to a

duly accredited representative of the union at such time as the
�Record� is so open for inspection.

(4) Such rosters shall be drawn up in such a manner as to
show the working hours of each employee for at least one
week in advance of the date of the roster, and may only be
altered on account of the sickness of an employee, or by mu-
tual consent between the employee and the employer con-
cerned.

30.�CHANGE AND REST ROOMS
(1) Adequate change and rest rooms shall be provided by

the employer where such are reasonably practicable.

31.�FIRST AID KIT
In each establishment the employer shall provide and con-

tinuously maintain at a place easily accessible to all employ-
ees an adequate First Aid Kit.

32.�POSTING OF AGREEMENT AND UNION
NOTICES

(1) In each establishment, a copy of this Agreement, if sup-
plied by the Union, shall be exhibited by the employer on the
business premises in such a place where it may be conven-
iently and readily seen by each employee employed.

(2) The Secretary of the union, or any other duly accredited
representative of the union, shall be permitted to post notices
relating to union business in a place where it may be conven-
iently and readily seen by each employee employed.

33.�UNDER RATE EMPLOYEES
(1) Any employee who, by reason of old age or infirmity, is

unable to earn the minimum wage, may be paid such lesser
wage as may from time to time be agreed upon in writing
between the union and the employer.

(2) In the event of no agreement being arrived at, the matter
may be referred to a Board of Reference for determination.

(3) After application has been made to a Board, and pend-
ing the Board�s decision, the employee shall be entitled to
work for and be employed at the proposed lesser rate.

34.�LOCATION ALLOWANCES
(1) Subject to the provisions of this clause, in addition to

the rates prescribed in Clause 20 -Wages of this Agreement,
an employee shall be paid the following weekly allowances
when employed in the towns described hereunder:

TOWN $
Agnew 14.80
Argyle 38.50
Balladonia 14.60
Barrow Island 25.10
Boulder 6.10
Broome 23.60
Bullfinch 7.00
Carnarvon 12.00
Cockatoo Island 25.90
Coolgardie 6.10
Cue 15.10
Dampier 20.40
Denham 12.00
Derby 24.50
Esperance 4.50
Eucla 16.50
Exmouth 21.10
Fitzroy Crossing 29.60
Goldsworthy 13.50
Halls Creek 33.70
Kalbarri 5.00
Kalgoorlie 6.10
Kambalda 6.10
Karratha 24.20

TOWN $
Koolan Island 25.90
Koolyanobbing 7.00
Kununurra 38.50
Laverton 15.00
Learmonth 21.10
Leinster 14.80
Leonora 15.00
Madura 15.60
Marble Bar 36.70
Meekatharra 13.00
Mount Magnet 16.10
Mundrabilla 16.10
Newman 14.20
Norseman 12.50
Nullagine 36.60
Onslow 25.10
Pannawonica 19.10
Paraburdoo 19.00
Port Hedland 20.30
Ravensthorpe 7.90
Roebourne 27.80
Sandstone 14.80
Shark Bay 12.00
Shay Gap 13.50
Southern Cross 7.00
Telfer 34.10
Teutonic Bore 14.80
Tom Price 19.00
Whim Creek 24.00
Wickham 23.40
Wiluna 15.10
Wittenoom 32.50
Wyndham 36.40

(2) Except as provided in subclause (3) of this clause, an
employee who has:

(a) a dependant shall be paid double the allowance pre-
scribed in subclause (1) of this clause;

(b) a partial dependant shall be paid the allowance pre-
scribed in subclause (1) of this clause plus the dif-
ference between that rate and the amount such partial
dependant is receiving by way of a district or loca-
tion allowance.

(3) Where an employee:
(a) is provided with board and lodging by the Company,

free of charge;
or

(b) is provided with an allowance in lieu of board and
lodging by virtue of this Agreement;

such employee shall be paid sixty six and two-thirds per cent
of the allowances prescribed in subclause (1) of this clause.

(4) Subject to subclause (2) of this clause, junior employ-
ees, casual employees, part time employees, apprentices re-
ceiving less than adult rate and employees employed for less
than a full week shall receive that proportion of the location
allowance as equates with the proportion that their wage for
ordinary hours that week is to the adult rate for the work per-
formed.

(5) Where an employee is on annual leave or receives pay-
ment in lieu of annual leave he/she shall be paid for the period
of such leave the location allowance to which he/she would
ordinarily be entitled.

(6) Where an employee is on long service leave or other
approved leave with pay (other than annual leave) he/she shall
only be paid location allowance for the period of such leave
he/she remains in the location in which he/she is employed.

(7) For the purposes of this clause:
(a) �Dependant� shall mean�

(i) a spouse or de-facto spouse; or
(ii) a child where there is no spouse or de facto

spouse; who does not receive a district or lo-
cation allowance.

(b) �Partial Dependant� shall mean a �dependant� as
prescribed in paragraph (a) of this subclause who
receives a district or location allowance that is less
than the location allowance prescribed in subclause
(1) of this clause.
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(8) Where an employee is employed in a town or location
not specified in this clause the allowance payable for the pur-
pose of subclause (1) of this clause shall be such amount as
may be agreed between Australian Mines and Metals Asso-
ciation, the Chamber of Commerce and Industry of Western
Australia and the Trades and Labor Council of Western Aus-
tralia or, failing such agreement, as may be determined by the
Commission.

(9) Nothing herein contained shall have the effect of reduc-
ing any �district allowance� payable to any employee prior to
the registration of this Agreement.

(10) Subject to the making of a General Order pursuant to
Section 50 of the Act that part of each location allowance
representing prices shall be varied from the beginning of the
first pay period commencing on or after the first day in July of
each year in accordance with the annual percentage change in
the Consumer Price Index (excluding housing), for Perth meas-
ured to the end of the immediately preceding March quarter,
the calculation to be taken to the nearest ten cents.

35.�MATERNITY LEAVE
(1) Eligibility for Maternity Leave
An employee who becomes pregnant shall, upon produc-

tion to her employer of a certificate from a duly qualified
medical practitioner stating the presumed date of her confine-
ment, be entitled to maternity leave provided that she has had
not less than 12 months� continuous service with that em-
ployer immediately preceding the date upon which she pro-
ceeds upon such leave.

For the purposes of this Clause:
(a) An �employee� shall include a part-time employee

but shall not include an employee engaged upon
casual or seasonal work.

(b) Maternity leave shall mean unpaid maternity leave.
(2) Period of Leave and Commencement of Leave

(a) Subject to subclauses (3) and (6) of this clause, the
period of maternity leave shall be for an unbroken
period of 12 to 52 weeks and shall include a period
of six weeks� compulsory leave to be taken immedi-
ately before the presumed date of confinement and a
period of six weeks� compulsory leave to be taken
immediately following confinement.

(b) An employee shall, not less than 10 weeks prior to
the presumed date of confinement, give notice in
writing to her employer stating the presumed date of
confinement.

(c) An employee shall give not less than four weeks�
notice in writing to her employer of the date upon
which she proposes to commence maternity leave,
stating the period of leave to be taken.

(d) An employee shall not be in breach of this order as a
consequence of failure to give the stipulated period
of notice in accordance with paragraph (c) hereof if
such failure is occasioned by the confinement oc-
curring earlier than the presumed date.

(3) Transfer to Safe Job
Where, in the opinion of a duly qualified medical practi-

tioner, illness or risks arising out of the pregnancy or hazards
connected with the work assigned to the employee make it
inadvisable for the employee to continue at her present work,
the employee shall, if the employer deems it practicable, be
transferred to a safe job at the rate and on the conditions at-
tached to that job until the commencement of maternity leave.

If the transfer to a safe job is not practicable, the employee
may, or the employer may require the employee to, take leave
for such period as is certified necessary by a duly qualified
medical practitioner. Such leave shall be treated as maternity
leave for the purposes of subclauses (7), (8), (9) and (10) of
this clause.

(4) Variation of Period of Maternity Leave
(a) Provided the addition does not extend the maternity

leave beyond 52 weeks, the period may be length-
ened once only, save with the agreement of the em-
ployer, by the employee giving not less than 14 days�
notice in writing stating the period by which the leave
is to be lengthened.

(b) The period of leave may, with the consent of the
employer, be shortened by the employee giving not
less than 14 days� notice in writing stating the pe-
riod by which the leave is to be shortened.

(5) Cancellation of Maternity Leave
(a) Maternity leave, applied for but not commenced,

shall be cancelled when the pregnancy of an em-
ployee terminates other than by the birth of a living
child.

(b) Where the pregnancy of an employee then on mater-
nity leave terminates other than by the birth of a liv-
ing child, it shall be the right of the employee to
resume work at a time nominated by the employer
which shall not exceed four weeks from the date of
notice in writing by the employee to the employer
that she desires to resume work.

(6) Special Maternity Leave and Sick Leave
(a) Where the pregnancy of an employee not then on

maternity leave terminates after 28 weeks other than
by the birth of a living child then�

(i) she shall be entitled to such period of unpaid
leave (to be known as special maternity leave)
as a duly qualified medical practitioner certi-
fies as necessary before her return to work, or

(ii) for illness other than the normal consequences
of confinement she shall be entitled, either in
lieu of or in addition to special maternity leave,
to such paid sick leave as to which she is then
entitled and which a duly qualified medical
practitioner certifies as necessary before her
return to work.

(b) Where an employee not then on maternity leave suf-
fers   illness related to her pregnancy, she may take
such paid sick leave as to which she is then entitled
and such further unpaid leave (to be known as spe-
cial maternity leave) as a duly qualified medical prac-
titioner certifies as necessary before her return to
work, provided that the aggregate of paid sick leave,
special maternity leave and maternity leave shall not
exceed 52 weeks.

(c) For the purposes of subclauses (7), (8) and (9) of
this clause, maternity leave shall include special
maternity leave.

(d) An employee returning to work after the completion
of a period of leave taken pursuant to this subclause
shall be entitled to the position which she held im-
mediately before proceeding on such leave or, in the
case of an employee who has transferred to a safe
job pursuant to subclause (3) of this clause, to the
position she held immediately before such transfer.
Where such position no longer exists but there are
other positions available, for which the employee is
qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and salary or wage to
that of her former position.

(7) Maternity Leave and Other Leave Entitlements
Provided the aggregate of leave including leave taken pur-

suant to subclauses (3) and (6) of this clause does not exceed
52 weeks,

(a) an employee may, in lieu of or in conjunction with
maternity leave, take any annual leave or long serv-
ice leave or any part thereof to which she is then
entitled.

(b) paid sick leave or other paid authorised Agreement
absences (excluding annual leave or long service
leave), shall not be available to an employee during
her absence on maternity leave.

(8) Effect of Maternity Leave on Employment
Notwithstanding any award, or other provision to the contr

ary, absence on maternity leave shall not break the continuity
of service of an employee but shall not be taken into account
in calculating the period of service for any purpose of the agree-
ment.
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(9) Termination of Employment
(a) An employee on maternity leave may terminate her

employment at any time during the period of leave
by notice given in accordance with this Agreement.

(b) An employer shall not terminate the employment of
an employee on the ground of her pregnancy or of
her absence on maternity leave, but otherwise the
rights of an employer in relation to termination of
employment are not hereby affected.

(10) Return to Work After Maternity Leave
(a) An employee shall confirm her intention of return-

ing to her work by notice in writing to the employer
given no less than four weeks prior to the expiration
of her period of maternity leave.

(b) An employee, upon the expiration of the notice re-
quired by paragraph (a) of this subclause, shall be
entitled to the position which she held immediately
before proceeding on maternity leave or, in the case
of an employee who was transferred to a safe job
pursuant to subclause (3) of this clause, to the posi-
tion which she held immediately before such trans-
fer. Where such position no longer exists but there
are other positions available for which the employee
is qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and salary or wage to
that of her former position.

(11) Replacement Employees
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
maternity leave.

(b) Before an employer engages a replacement employee
under this subclause, the employer shall inform that
person of the temporary nature of the employment
or transfer and of the rights of the employee who is
being replaced.

(c) Before an employer engages a person to replace an
employee temporarily promoted or transferred in or-
der to replace an employee exercising her rights un-
der this Clause, the employer shall inform that person
of the temporary nature of the promotion or transfer
and of the rights of the employee who is being re-
placed.

(d) Provided that nothing in this subclause shall be con-
strued as requiring an employer to engage a replace-
ment employee.

(e) A replacement employee shall not be entitled to any
of the rights conferred by this Clause except where
her employment continues beyond the 12 months
qualifying period.

36.�FUTURE ARRANGEMENTS FOR ENTERPRISE
AGREEMENTS

Subject to the Industrial Relations Act 1988 it is the inten-
tion of the parties to negotiate a Certified Agreement prior to
the completion of this agreement.

37.�TRAINEESHIP
(1) Scope
This clause shall apply to a trainee employed under the

Australian Traineeship System by an employer approved by
the State Management Committee.

(2) Definitions
For the purpose of this clause:

(a) �The Australian Traineeship System� means a struc-
tured system of on-the-job training with an employer
and off-the-job training in a Technical and Further
Education College or other training provider ap-
proved by the State Management Committee.

(b) �Trainee� means an employee engaged under the
terms of this award and in accordance with the pro-
visions of an Australian Traineeship established pur-
suant to Section 37D of the Industrial Training Act
1975 and approved by the State Management Com-
mittee.

(c) �Traineeship scheme� is a formal agreement of train-
ing approved by the State Management Committee

and registered pursuant to Section 37D of the In-
dustrial Training Act 1975.

(d) �State Management Committee� means a commit-
tee comprising representatives from the employers,
the union, Technical and Further Education (TAFE)
and the relevant federal state government depart-
ments which approve traineeship arrangements by
agreement of each of the parties. The State Manage-
ment Committee may be established pursuant to the
provisions of the Industrial Training Act 1975 or any
amendment to or substitution of that Act, provided
that any committee or body established in lieu of the
State Management Committee has the same repre-
sentative structure and decision making processes
as that committee.

(3) Objectives
(a) The objective of this clause is to provide form and

substance of the  conditions of employment, includ-
ing rates of pay, applicable to any  person engaged
under the Australian Traineeship System (ATS) and
who,  being a trainee under that system, is covered
by this agreement.

(b) The purpose is to enhance the skill levels of future
employment prospects for young people.

(c) An objective of the ATS is to provide employment
and training opportunities for young people.

(4) Form of Traineeship Agreement
(a) A traineeship shall be entered into by means of writ-

ten agreement in a form approved by the State Man-
agement Committee and registered in accordance
with the provisions of the Industrial Training Act
1975.

(b) A trainee shall not be engaged on a part time or casual
basis.

(c) The traineeship scheme shall be for a period of 12
months but this period may be varied with the agree-
ment of the union and the employer and with the
approval of the State Management Committee.

(5) Duties and Responsibilities
(a) A trainee shall participate in the approved on-the-

job training scheme and attend the approved off-the-
job training as prescribed in the training scheme.

(b) An employer shall release a trainee from work to
attend the prescribed off-the-job training course and
shall provide the on-the-job training approved by
the State Management Committee.

(c) The employer shall provide the level of supervision
in accordance with the approved training scheme
during the traineeship period.

(d) The overall traineeship scheme will be monitored
by officers of the Department of Employment, Edu-
cation and Training. An accredited representative of
the union shall have access during ordinary working
hours to inspect the relevant training records and
work books and subject to the approval of the em-
ployer, which shall not be unreasonably withheld,
may interview a trainee with respect to his/her
progress in the scheme.

(6) Overtime and Shift Work
(a) Shift work may be required to be worked by a trainee

to enable the requirements of the training scheme to
be effected. Where shift work is required, the trainee
shall not work on his/her own.

(b) Overtime shall not be worked by trainees except to
enable the requirements of the training scheme to be
effected. When overtime is worked, the relevant pen-
alties and allowances of this agreement shall apply
based on the normal full time hourly rate and paid at
the appropriate time and one half or double time rate.

(7) Wage Rates
The weekly wages payable to a trainee shall be determined

by multiplying the appropriate rate of pay prescribed in this
agreement by 39 which represents actual weeks spent on the
job and dividing that sum by 52 to provide a weekly wage.
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(8) Classifications
A trainee shall be classified as a �Retail Food Employee

Grade 1� for the first six months of employment and shall
thereafter be classified as a �Retail Food Employee Grade II�
or �Retail Food Employee Grade III� in accordance with
Clause 6.�Definitions of this Agreement.

38.�GRIEVANCE PROCEDURE
(1) Any question, dispute or difficulty arising from this

Agreement shall be dealt with in accordance with the follow-
ing procedure:

(a) The matter shall first be discussed between the em-
ployee affected and the appropriate supervisor. The
employee may choose to be represented by the un-
ion delegate.

(b) If not settled the matter shall be discussed between
the employee, an accredited representative of the
union and the appropriate representative of the Com-
pany.

(c) If not settled the matter shall be discussed between
an official of the union and an appropriate repre-
sentative of the Company.

(2) While the matter in dispute is being discussed in accord-
ance with the procedure, as prescribed in subclause (1) hereof,
work shall continue and the status quo as applying before the
dispute shall be maintained. No party shall be prejudiced in
relation to the final settlement by the continuance of work in
accordance with this clause.

(3) It is open to either party at any time to seek the assist-
ance of the Western Australian Industrial Relations Commis-
sion in resolving any dispute.

39. � SIGNATORIES
For and on behalf of the
Shop, Distributive and Allied Employees�
Association of Western Australia
(signed)
Signature
JOSEPH BULLOCK
Name of Signatory
GENERAL SECRETARY
Position of Signatory
River Rooster Broome
For and on behalf of
(signed)
Signature
LAURENCE FRANCIS
Name of Signatory
Proprietor
Position of Signatory

RIVER ROOSTER BUSSELTON/DUNSBOROUGH
AGREEMENT

No. AG 285 of 1996.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

The Shop, Distributive and Allied Employees� Association
of Western Australia

and
Unitshelfco Pty Ltd trading as River Rooster Busselton and

River Rooster Dunsborough.
No. AG 285 of 1996.

River Rooster Busselton/Dunsborough Agreement
No. AG 285 of 1996.

COMMISSIONER S.A. CAWLEY.
23 December 1996.

Order.
HAVING heard Ms K Cameron on behalf of the applicant and
Mr S Hansen on behalf of the respondent, now therefore I the
undersigned, pursuant to the powers conferred under the
Industrial Relations Act, 1979 and by consent, do hereby
order�

THAT the agreement expressed in the following Sched-
ule, to be known as the �River Rooster Busselton/
Dunsborough Agreement No. AG 285 of 1996�, be and
is hereby registered.

(Sgd.) S.A. CAWLEY,
[L.S] Commissioner.

1.�TITLE
This Agreement shall be known as the �River Rooster

Busselton/Dunsborough Agreement No. AG 285 of 1996�.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Parties Bound
4. Area & Scope
5. Term
6. Definitions
7. Contract of Service
8. Hours
9. Overtime

10. Casual Employees
11. Part Time Employees
12. Meal Breaks
13. Meal Money
14. Sick Leave
15. Bereavement Leave
16. Holidays
17. Annual Leave
18. Long Service Leave
19. Payment of Wages
20. Wages
21. Junior Employees
22. Higher or Lower Duties
23. Uniforms and Laundering
24. Protective Clothing
25. Employees� Equipment
26. Limitation of Work
27. Travelling Facilities
28. Record
29. Roster
30. Change and Rest Rooms
31. First Aid Kit
32. Posting of Agreement and Union Notices
33. Under Rate Employees
34. Location Allowances
35. Maternity Leave
36. Future Arrangements For Enterprise Agreements
37. Traineeship
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38. Grievance Procedure
39. Signatories

3.�PARTIES BOUND
This Agreement shall apply to and be binding on Unitshelfco

No. 70 Pty Ltd trading as River Rooster Busselton & River
Rooster Dunsborough (�The Company�) and the Shop Dis-
tributive and Allied Employees Association of Western Aus-
tralia (�The Union�) and all persons employed by the company
to perform the duties of a Retail Food Employee Grade I to IV
as defined in Clause 6. -Definitions of this Agreement.

It is estimated that 40 employees will be bound by this Agree-
ment upon registration.

4.�AREA & SCOPE
This Agreement shall apply to the Company with respect to

its operations at 13 Bussell Highway Busselton 6280 and Shop
12 Naturliste Forum Naturliste Terrace, Dunsborough 6281
and employees in the callings listed herein.

This Agreement shall apply to the exclusion of all other
awards and registered agreements.

5.�TERM
This Agreement shall operate for a period of three months

from the date of registration.

6.�DEFINITIONS
(1) �Retail Food Establishment� shall mean an establish-

ment or part thereof which is operated by the parties to this
Agreement and which is wholly or predominantly engaged in
the receipt of orders for or the preparation, sale, serving or
delivery of mass marketed food from a standardised menu and
shall include any commissary, whether within such establish-
ment or elsewhere, where such food is prepared or partially
prepared.

(2) �Retail Food Employee Grade I� shall mean an employee
engaged in a retail food shop who is in the first six months of
employment and who is gaining the skills required of a Retail
Food Employee Grade II or Grade III.

(3) �Retail Food Employee Grade II� shall mean an em-
ployee with not less than six months service with the employer
who is engaged to assist with the preparation, assembly, cook-
ing or packing of product for sale; the maintenance of the
work area at a standard of cleanliness as determined by the
employer; the cleaning of cooking utensils, cutlery and glass-
ware; and/or in the delivery of product to the customer out-
side the establishment.

(4) �Retail Food Employee Grade III� shall mean an em-
ployee with not less than six months service with the employer
who performs customer service functions including the tak-
ing of orders by any means, the entering of information onto a
computer, the receipt of monies or other duties involving cus-
tomer contact except the delivery of product to the customer
outside the establishment.

(5) �Retail Food Employee Grade IV� shall mean an em-
ployee involved in the preparation of food using trades equiva-
lent skills and/or required to give direction to or be in charge
of Retail Food Employees Grades I�III.

(6) �Daily Spread of Shift� shall mean the time which elapses
from the employee�s actual starting time to the employee�s
actual finishing time for the day or shift.

7.�CONTRACT OF SERVICE
(1) Except for casual employees, the contract of service shall

be on a weekly basis, provided that one day�s notice of termi-
nation may be given on either side on any working day, or in
the event of such notice not being given by the payment by
the employer or the forfeiture by the employee, as the case
may be, of one day�s pay. Provided that any employee who is
dismissed for misconduct, shall be entitled to be paid all wages
due up to the time of dismissal only.

(2) For the purposes of this clause the term �one day�s no-
tice �shall mean notice to terminate employment from the end
of the employee�s shift on the following working day, and the
term �one day�s pay� shall mean eight hours� wages paid at
the ordinary hourly rate, provided that in the case of a part
time employee, at the ordinary hourly rate calculated on the
number of hours that the employee would have normally
worked.

8.�HOURS
(1) The ordinary hours of work shall be thirty eight per week,

not exceeding ten per day, to be worked over not more than
five days of the week, within a daily spread of eleven hours.
Each employee shall be entitled to two clear days off duty per
week.

(2) Notwithstanding the provisions of subclause (1) of this
clause, in cases where employees are rostered over a 19 day,
four week cycle, up to forty ordinary hours may be worked in
a week provided that the total number of ordinary hours in
any four week cycle shall not exceed 152.

9.�OVERTIME
(1) All work done at times other than those which the em-

ployee is rostered to work, or outside the daily spread of eleven
hours, or beyond ten hours in any one day or beyond five days
in any one week or beyond thirty eight hours in any one week�
except in the case of an employee rostered over a 19 day, four
week cycle as provided by subclause (2) of Clause 8.�Hours
of this Agreement in which case the limit to weekly ordinary
hours shall be forty�shall be overtime.

(2) Subject to the provisions of subclause (3) hereof, all
overtime worked between Monday to Friday, both inclusive,
and prior to twelve noon on Saturday shall be paid for at the
rate of time and a half for the first two hours and double time
thereafter. All overtime worked after twelve noon on a Satur-
day and all day on a Sunday, shall be paid for at the rate of
double time.

(3) All work done on an employee�s rostered day off shall
be paid for at the rate of double time with a minimum pay-
ment as for three hours� work.

(4) Notwithstanding anything contained in this clause to the
contrary, where a part time employee is requested to work
overtime beyond his or her regular finishing time in order to
meet unforeseen operational and/or staffing requirements, the
first hour of such overtime shall be paid for at the ordinary
time rate of pay, the second hour of such overtime shall be
paid for at the rate of time and a half with double time for any
hours worked thereafter. The provisions of this subclause shall
only apply to Part Time employees rostered to work nine or-
dinary hours or less on the day upon which the overtime is
worked.

(5) Notwithstanding anything contained in this clause, an
employer and an employee may agree that time off with pay
may be allowed in lieu of payment for overtime. Such time off
shall be allowed subject to�

(a) time off for each hour or part thereof shall be equiva-
lent to the overtime rate that otherwise would have
been paid.

(b) the time of taking time off being agreed at the time
of  arranging the overtime and shall be no later than
four weeks after the overtime is worked.

10.�CASUAL EMPLOYEES
(1) Casual employees shall mean employees engaged on an

hourly contract of service.
(2) Casual employees shall not be engaged for less than two

consecutive hours per time.
(3) Casual employees shall be paid at the ordinary rate of

pay of one thirty-eighth of the full time weekly rate of pay for
the appropriate classification as set out in subclause (1) of
Clause 20.�Wages of this Agreement plus twenty one and
one half per cent, provided that this rate shall be increased to
double time for all work performed on the holidays referred
to in subclause (1) of Clause 16 .�Holidays of this Agree-
ment.

(4) The working time for a casual employee on an outside
job, shall count from the time appointed for their attendance
at the job until they are discharged. Fares to and from the
place of engagement and the job shall be paid by the employer.

(5) The wages payable to a casual employee on an outside
job shall be forwarded to the employee within seventy two
hours of completion of the pay week in which such employee
was employed.

(6) The provisions of Clauses 14.�Sick Leave, 15.�Be-
reavement Leave, 16.�Holiday, 17.�Annual Leave and 35.�
Maternity Leave shall not apply to a casual employee.
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11.�PART TIME EMPLOYEES
(1) A part time employee shall mean an employee engaged

on a weekly contract of service, who works regularly from
week to week for not less than three consecutive ordinary hours
per time, or more than ten ordinary hours per day, and not less
than nine or more than thirty ordinary hours each week over
not more than five days of the week.

(2) Subject to the limitations on daily and weekly hours for
part time employees as prescribed by subclause (1) of this
Clause, the number of ordinary hours to be worked on any
one day by a part time employee may be increased but not
decreased by agreement between the employer and the em-
ployee.

(3) Part time employees shall be paid at the ordinary time
rate of pay of one thirty-eighth of the full time weekly rate of
pay for the appropriate classification as set out in subclause
(1) of Clause 20.-Wages, provided that this rate shall be in-
creased to double time for all work performed on the holidays
referred to in subclause (1) of Clause 16.-Holidays of this
Agreement.

(4) All time worked by a part time employee beyond ten
ordinary hours per day, thirty ordinary hours per week or five
days per week or at times other than those which the employee
is rostered to work shall be overtime and paid for at the appro-
priate overtime rate prescribed in Clause 9.-Overtime of this
Agreement.

(5) A part time employee shall be eligible for pro rata an-
nual leave and sick leave in accordance with Clauses 14.�
Sick Leave and 17.�Annual Leave in addition to being
eligible for bereavement leave and payment in lieu of public
holidays. In calculating the pro-rata entitlements of a part time
employee pursuant to this subclause, all ordinary hours worked
by the employee, including any additional ordinary hours
agreed pursuant to subclause (2) of this Clause, shall be in-
cluded in the calculation.

12.�MEAL BREAKS
(1) Every employee shall be entitled to a meal break of not

less than one half hour nor more than one hour after not more
than five hours work, provided that where an employee works
in excess of eight ordinary hours in any one day, the meal
break on that day may be taken after not more than six hours
work. Where it is not possible for the employer to grant a
meal break on any day, the said meal break shall be treated as
time worked and the employee shall be paid at the rate appli-
cable to the employee at the time such meal break is due, plus
fifty per cent of the ordinary hourly rate applying to such
employee, until such time as the employee is released for a
meal.

(2) In addition to breaks for a meal, there may be one other
break of at least two hours during each shift. Such break of
two hours may include a meal break.

(3) In addition to breaks for a meal as provided in this Clause,
any employee who is required to work in excess of eight ordi-
nary hours in any one day shall receive a paid tea break of ten
minutes. Such tea break shall be taken to suit the employer�s
business, but shall not be taken within one hour of the em-
ployee�s commencement or finishing time or within one hour
of the employee�s meal break.

13.�MEAL MONEY
(1) Any employee who is required to work overtime for more

than two hours on any day, without being notified on the pre-
vious day or earlier that he or she will be required to work
such overtime, will either be supplied with a meal by the em-
ployer or be paid $5.60 meal money.

14.�SICK LEAVE
(1) (a) An employee, including a part time employee, who

is unable to attend or remain at his or her place of employ-
ment during ordinary hours of work by reason of personal ill
health or injury shall be entitled to payment during such ab-
sence in accordance with the following provisions.

(b) Entitlement to payment shall accrue at the rate of one
sixth of a week for each completed month of service with the
employer.

(c) If in the first or successive years of service with the em-
ployer the employee is absent on the grounds of personal ill

health or injury for a period longer than his or her entitlement
to paid sick leave, payment may be adjusted at the end of that
year of service, or at the time the employee�s services termi-
nate, if before the end of that year of service, to the extent that
the employee has become entitled to further paid sick leave
during that year of service.

(2) The unused portions of the entitlement to paid sick leave
in any one year shall accumulate from year to year and subject
to this clause may be claimed by the employee if the absence
by reason of personal ill health or injury exceeds the period
for which entitlement has accrued during the year at the time
of the absence. Provided that an employee shall not be enti-
tled to claim payment for any period exceeding ten weeks in
any one year of service.

(3) To be entitled to payment in accordance with this Clause
the employee shall as soon as reasonably practicable advise
the employer of his or her inability to attend for work, the
nature of the illness or injury and the estimated duration of
the absence. Provided that such advice, other than in extraor-
dinary circumstances shall be given to the employer within 24
hours of the commencement of the absence.

(4) The provisions of this Clause do not apply to an em-
ployee who fails to produce a certificate from a medical prac-
titioner dated at the time of the absence or who fails to supply
such other proof of the illness or injury as the employer may
reasonably require provided that the employee shall not be
required to produce a certificate from a medical practitioner
with respect to absences of two days or less unless after two
such absences in any year of service the employer requests in
writing that the next and subsequent absences in that year, if
any, shall be accompanied by such certificate.

(5) (a) Subject to the provisions of this subclause, the provi-
sions of this Clause apply to an employee who suffers per-
sonal ill health or injury during the time when he or she is
absent on annual leave and an employee may apply for and
the employer shall grant paid sick leave in place of paid an-
nual leave.

(b) Application for replacement shall be made within seven
days of resuming work and then only if the employee was
confined to his or her place of residence or a hospital as a
result of his or her personal ill health or injury for a period of
seven consecutive days or more and he or she produces a cer-
tificate from a registered medical practitioner that he or she
was so confined. Provided that the provisions of this para-
graph do not relieve the employee of the obligation to advise
the employer in accordance with subclause (3) of this Clause
if he or she is unable to attend for work on the working day
next following the annual leave.

(c) Replacement of paid annual leave by paid sick leave
shall not exceed the period of paid sick leave to which the
employee was entitled at the time he or she proceeded on an-
nual leave and shall not be made with respect to fractions of a
day.

(d) Where paid sick leave has been granted by the employer
in accordance with paragraphs (a), (b) and (c) of this subclause,
that portion of the annual leave equivalent to the paid sick
leave is hereby replaced by the paid sick leave and the re-
placed annual leave may be taken at another time mutually
agreed to by the employer and the employee or, failing agree-
ment, shall be added to the employee�s next period of annual
leave or, if termination occurs before then, be paid for in ac-
cordance with the provisions of Clause 17.-Annual Leave.

(e) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken
provided that the annual leave loading prescribed in Clause
17.- Annual Leave of this Agreement, shall be deemed to have
been paid with respect to the replaced annual leave.

(6) The provisions of this Clause with respect to payment
do not apply to employees who are entitled to payment under
the Workers� Compensation and Rehabilitation Act 1981 nor
to employees whose injury or illness is the result of the em-
ployee�s own misconduct.

15.�BEREAVEMENT LEAVE
An employee, including a part time employee, shall, on the

death within Australia of a wife, husband, de-facto wife or
de-facto husband, father, father-in-law, mother, mother-in-law,
grandparent, brother, sister, child or stepchild be entitled on
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notice to bereavement leave up to and including the day of the
funeral of such relation, and such leave shall be without de-
duction of pay for a period not exceeding the number of hours
worked by the employee in two ordinary working days. Proof
of such death shall be furnished by the employee to the satis-
faction of the employer if so requested. Provided that this
Clause shall have no effect while the period of entitlement to
leave coincides with any other period of leave that may be due
to the employee concerned.

16.�HOLIDAYS
(1) The following days shall be allowed as paid holidays for

full time and part time employees: New Year�s Day, Australia
Day, Labour Day, Good Friday, Easter Monday, Anzac Day,
State Foundation Day, Sovereign�s Birthday, Christmas Day
and Boxing Day.

(2) The paid holidays set out in subclause (1) hereof shall
be regarded as falling on the days upon which they are most
commonly observed in the State of Western Australia.

(3) In addition to the paid holidays set out in subclause (1)
of this clause, any day proclaimed as a public holiday or half
holiday under the Public and Bank Holidays Act 1972, not
being a day set out in subclause (1) of this clause or a day
observed in lieu thereof, shall be allowed as a paid holiday for
full and part time employees.

(4) All work done on any of the holidays prescribed in this
Clause shall be paid at the rate of double time, with a mini-
mum payment as for three hours.

(5) Where a full time employee�s rostered day off coincides
with any of the holidays prescribed in this clause, such em-
ployee shall receive one day�s additional pay at ordinary rates
from the employer on the next succeeding pay day.

(6) Where a part time employee is rostered such that the day
of the week on which a holiday as prescribed by this clause
falls forms part of the roster but the employee is not rostered
to work on the holiday then such employee shall receive addi-
tional payment for the number of hours regularly worked on
that day of the week from the employer on the next succeed-
ing pay day.

17.�ANNUAL LEAVE
(1) Except as hereinafter provided, a period of four con-

secutive weeks� leave with payment as prescribed in this
Clause, shall be allowed annually to a full time or part time
employee by his/her employer after a period of twelve months�
continuous service.

(2) An employee before going on leave shall be paid the
wages the employee would have received in respect of the
ordinary time the employee would have worked had the em-
ployee not been on leave during the relevant period.

(3) During a period of annual leave an employee shall re-
ceive a loading of 17.5 per cent calculated on the employee�s
ordinary rate of wage.

(4) If any holiday proclaimed as per Clause 16.-Holidays of
this Agreement falls within an employee�s period of annual
leave, there shall be added to that period one day being an
ordinary working day for each holiday observed as aforesaid.

(5) (a) After one month�s continuous service in any qualify-
ing twelve monthly period an employee whose employment is
terminated shall, subject to the provisions of paragraph (b) of
this subclause, be paid one third of a week�s pay at his or her
ordinary rate of wage in respect of each completed month of
service in the qualifying period. The loading prescribed in
subclause (3) of this Clause shall not apply to this pro rata
payment.

(b) Where an employee is justifiably dismissed for miscon-
duct during any twelve monthly qualifying period, the provi-
sions of paragraph (a) of this subclause do not apply in respect
of any completed month of service in that qualifying period.

(6) An employee whose employment terminates after the
employee has completed a twelve monthly qualifying period
and who has not been allowed the leave prescribed in this
Clause in respect of that qualifying period, shall be given pay-
ment in lieu of that leave in accordance with the provisions of
this Clause.

(7) Any time in respect of which an employee is absent from
work, except time for which the employee is entitled to claim

sick pay, or time spent on holidays, annual leave or bereave-
ment leave as prescribed by this Agreement shall not count
for the purpose of determining his or her right to annual leave.

(8) In special circumstances and by mutual consent of the
employee, the employer and the union, annual leave may be
taken in not more than two periods, provided that neither of
such periods shall be of less than one week.

(9) Annual leave shall be granted to and taken by the em-
ployee within a period three months from the day on which it
became due, and the employee shall be given at least two
weeks� notice by the employer of the date that such leave will
commence.

18.�LONG SERVICE LEAVE
The long service leave provisions published in Volume 59

of the Western Australian Industrial Gazette at Pages 1-6, both
inclusive, are hereby incorporated and shall be deemed to be
part of this Agreement.

19.�PAYMENT OF WAGES
(1) The employer may elect to pay employees in cash, by

cheque or by means of credit transfer to a bank, building soci-
ety or credit union account in the name of the employee. The
day that the credit transfer is credited to the employee�s ac-
count shall be deemed to be the date of payment.

(2) Payment shall be made within three days of the last day
of the pay period. Payment by cash or cheque shall be made
during the employee�s ordinary working hours.

(3) No employer shall change its method of payment to em-
ployees without first giving them at least four week�s notice
of such change.

(4) Employees whose day off falls on pay day and who are
paid by cash or cheque, shall be paid their wages upon re-
quest from the employee to the employer, prior to the em-
ployee taking the day off.

(5) An employee who lawfully terminates employment or is
dismissed for reasons other than misconduct, shall be paid all
wages due to the employee by the employer on the day of
termination of employment, or within twenty four hours fol-
lowing such termination.

(6) At the time of being paid each employee shall be issued
with a statement by the employer showing the gross wages
and allowances and all deductions made therefrom.

(7) (a) The employer may elect to pay employees weekly or
fortnightly in accordance with subclauses (1) to (6) inclusive
of this Clause.

(b) No employer shall change the frequency of payment to
employees without first giving them and the union at least
four weeks notice of such change.

(c) The method of introducing a fortnightly pay system shall
be by the payment of an additional week�s wages in the last
weekly pay before the change to fortnightly pays to be repaid
by equal fortnightly deductions made from the next and sub-
sequent pays, provided that the period of repayment shall not
be less than 10 weeks or by some other method agreed upon
by the union and the employer.

20.�WAGES
(1) The following shall be the minimum rates of weekly

wage payable to employees covered by this Agreement.
Classification (total wage per week) $
Retail Food Employee Grade I 387.20
Retail Food Employee Grade II 387.20
Retail Food Employee Grade III 399.50
Retail Food Employee Grade IV 424.40

(2) A Retail Food Shop Employee Grade I or II who deliv-
ers orders to customers in his or her own vehicle shall receive
a payment, in addition to all other amounts provided in this
Agreement, equal to $1.50 for every delivery in excess of 3.4
deliveries per hour.

21.�JUNIOR EMPLOYEES
(1) Junior employees, other than those engaged in the prepa-

ration and/or serving of alcoholic beverages shall be paid the
percentage of the adult rate, as set out in subclause (2) hereof,
appropriate to their classification as determined by subclause
(1) of Clause 20.�Wages of this Agreement.
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(2) The minimum weekly rates of wages for work in ordi-
nary time to be paid to junior employees shall be as follows:

Under 16 years of age 50%
Between 16 and 17 years 50%
Between 17 and 18 years 60%
Between 18 and 19 years 70%
Between 19 and 20 years 80%
At 20 years and over 100%

(3) Any junior employee who is primarily engaged in the
preparation and/or serving of alcoholic beverages shall be paid
the adult rate applicable to a Retail Food Employee Grade III.
Any junior employee whose duties include the preparation
and/or serving of alcoholic beverages shall be at least 18 years
of age.

(4) No junior female employee under the age of 18 shall be
employed after 8.00 p.m. on any day without permission in
writing from one of the parents or guardian of such junior
employee.

22.�HIGHER OR LOWER DUTIES
(1) Any employee performing work for two hours or more

in any day on duties carrying a higher prescribed rate of wage
than that in which the employee is engaged, shall be paid the
higher wage for the time so employed, provided that where an
employee is engaged for more than half of one day or shift on
duties carrying a higher rate, the employee shall be paid the
higher rate for such day or shift.

(2) Any employee who is temporarily required to perform
duties carrying a lower prescribed rate of wage, shall do so
without any loss of pay.

(3) The employer may direct any employee to carry out such
duties as are within the limits of an employee�s skill, compe-
tence and training.

23.�UNIFORMS AND LAUNDERING
(1) Where uniforms are required by the employer to be worn

they shall be supplied, laundered and/or dry cleaned by the
employer and remain the property of the employer, provided
that in lieu of the employer laundering and/or dry cleaning
same, the employee shall be paid the following laundry al-
lowance per week:

$
Employees employed on a casual basis 1.50
Employees employed on a part time basis 1.75
Employees employed on a full time basis 2.00

Provided that the provisions of this Clause may be altered
by written agreement between the union and the employer.

(2) Where uniforms are supplied to an employee and where
the value of such uniforms exceeds $30.00, a once only de-
posit of $30.00 shall be paid by the employee by means of six
$5.00 instalments withheld by the employer from the employ-
ee�s wages during the first six pay periods. This deposit shall
be repaid to the employee on termination provided the uni-
forms issued to them are returned to the employer in good
condition, fair wear excepted.

In lieu of such $30.00 deposit, employers may withhold
$30.00 from the termination payment to any employee until
such time as the employee returns any uniform in his or her
possession in good condition, fair wear excepted.

24.�PROTECTIVE CLOTHING
(1) Employees who are required to wash dishes, clean toi-

lets or otherwise handle detergents, acids, soaps or any injuri-
ous substances shall be supplied, free of charge by the
employer, with rubber gloves or be paid an allowance of $1.00
per week in lieu.

(2) Where the conditions of work are such that employees
are unable to avoid their clothing becoming wet or dirty, they
shall be supplied with suitable protective clothing free of charge
by their employer.

(3) Where conditions of work are such that employees are
unable to avoid their feet becoming wet, they shall be sup-
plied by their employer free of charge with suitable protective
footwear.

(4) All articles supplied shall remain the property of the
employer and shall be returned when required, in good order
and condition, fair wear and tear excepted.

(5) Any dispute in respect to the application of this Clause
may be referred to a Board of Reference.

25.�EMPLOYEES� EQUIPMENT
(1) All knives, choppers, tools, brushes, towels, and other

utensils, implements and material which may be required to
be used by the employee for the purpose of carrying out his or
her duties, shall be supplied by the employer free of charge.

26.�LIMITATION OF WORK
(1) No female employee may be required to climb ladders

or any substitute therefore unless appropriately attired.
(2) No female employee shall be required to clean out male

public toilets, or male toilets within the employer�s establish-
ment unless it has been determined by a male employee that
the toilets are vacant and arrangements are made to ensure
that the toilets are not in use during the cleaning period.

(3) Employees called upon to carry or lift shall do so in
accordance with the Manual Handling Code of Practise is-
sued by the Occupational Health, Safety and Welfare Com-
mission of W.A.

27.�TRAVELLING FACILITIES
(1) Where an employee is detained at work until it is too

late to travel by the last ordinary bus, train or other regular
public conveyance to the employee�s usual place of residence,
the employer shall provide proper conveyance free of charge.

(2) If an employee is required to start work before the first
means of public conveyance (as described in subclause (1) of
this clause) is available to convey the employee from his or
her usual place of residence to the place of employment, the
employer shall provide a conveyance free of charge.

(3) The provisions of this clause do not apply to an em-
ployee who usually has his or her own means of conveyance.

28.�RECORD
(1) The employer shall keep, or cause to be kept, on his or

her business premises, or at each of them if more than one, a
Time and Wages Record, wherein shall be entered the follow-
ing information:

(a) the full name, postal address and occupation of each
employee employed and whether the employee is be-
ing employed on a full time, part time or casual con-
tract of service;

(b) the time each employee commences and finishes
work each day, including any breaks in shift;

(c) the number of hours worked each day by each em-
ployee and the total hours worked each pay period;

(d) the wages and (if any) overtime and allowances paid
to each employee each pay period;

(e) the age of any employee employed on junior rates of
pay.

(2) The Record shall be entered up by the employer from
day to day and shall be signed, if correct, by the employee at
the time of being paid. The employer and the employee shall
be severally responsible for the correctness of the Record.

(3) (a) Subject to the provisions of paragraph (b) of this
subclause, the Record shall be open for inspection to a duly
accredited representative of the union on the employer�s
premises from Monday to Friday, both inclusive, between the
hours of 9.00 a.m. to 5.00 p.m., (excepting from 12.00 noon
to 2.00 p.m.). In the case of any establishment which is only
open for business after 5.00 p.m., or on a Saturday or Sunday,
then the Record shall be open for inspection during all work-
ing hours. Such representative shall be permitted time to in-
spect the Record and, if he or she requires, shall be allowed to
take an extract or copy of any of the information contained in
the Record, which shall be maintained by the employer on the
business premises for a period of not less than twelve months.

(b) In respect of any establishment, situated outside a radius
of forty kilometres from the General Post Office, Perth, where
the Record for any reason is not available for inspection, an
extract or copy from such Record of Information required by
the Representative shall be forwarded by the employer to the
Registered Office of the union within fourteen days of the
date of the request made to inspect the Record.

(4) For the purposes of this clause the term �Record� shall
mean a book or single document wherein shall be entered all
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the information required to be kept in accordance with the
provisions of subclause (1) of this clause.

29.�ROSTER
(1) A roster of the working hours of each full time and part

time employee employed shall be exhibited in the office of
each establishment and in such other place by the employer,
so as  it may be conveniently and readily seen by the em-
ployee employed.

(2) Such roster shall show�
(a) the name, occupation and type of employment of each

employee;
(b) the hours to be worked by each employee each day

and the breaks in shift to be taken.
(3) The roster in the office shall be open for inspection to a

duly accredited representative of the union at such time as the
�Record� is so open for inspection.

(4) Such rosters shall be drawn up in such a manner as to
show the working hours of each employee for at least one
week in advance of the date of the roster, and may only be
altered on account of the sickness of an employee, or by mu-
tual consent between the employee and the employer con-
cerned.

30.�CHANGE AND REST ROOMS
(1) Adequate change and rest rooms shall be provided by

the employer where such are reasonably practicable.

31.�FIRST AID KIT
In each establishment the employer shall provide and con-

tinuously maintain at a place easily accessible to all employ-
ees an adequate First Aid Kit.

32.�POSTING OF AGREEMENT AND UNION
NOTICES

(1) In each establishment, a copy of this Agreement, if sup-
plied by the Union, shall be exhibited by the employer on the
business premises in such a place where it may be conven-
iently and readily seen by each employee employed.

(2) The Secretary of the union, or any other duly accredited
representative of the union, shall be permitted to post notices
relating to union business in a place where it may be conven-
iently and readily seen by each employee employed.

33.�UNDER RATE EMPLOYEES
(1) Any employee who, by reason of old age or infirmity, is

unable to earn the minimum wage, may be paid such lesser
wage as may from time to time be agreed upon in writing
between the union and the employer.

(2) In the event of no agreement being arrived at, the matter
may be referred to a Board of Reference for determination.

(3) After application has been made to a Board, and pend-
ing the Board�s decision, the employee shall be entitled to
work for and be employed at the proposed lesser rate.

34.�LOCATION ALLOWANCES
(1) Subject to the provisions of this clause, in addition to

the rates prescribed in Clause 20 -Wages of this Agreement,
an employee shall be paid the following weekly allowances
when employed in the towns described hereunder:

TOWN $
Agnew 14.80
Argyle 38.50
Balladonia 14.60
Barrow Island 25.10
Boulder 6.10
Broome 23.60
Bullfinch 7.00
Carnarvon 12.00
Cockatoo Island 25.90
Coolgardie 6.10
Cue 15.10
Dampier 20.40
Denham 12.00
Derby 24.50
Esperance 4.50
Eucla 16.50
Exmouth 21.10
Fitzroy Crossing 29.60

TOWN $
Goldsworthy 13.50
Halls Creek 33.70
Kalbarri 5.00
Kalgoorlie 6.10
Kambalda 6.10
Karratha 24.20
Koolan Island 25.90
Koolyanobbing 7.00
Kununurra 38.50
Laverton 15.00
Learmonth 21.10
Leinster 14.80
Leonora 15.00
Madura 15.60
Marble Bar 36.70
Meekatharra 13.00
Mount Magnet 16.10
Mundrabilla 16.10
Newman 14.20
Norseman 12.50
Nullagine 36.60
Onslow 25.10
Pannawonica 19.10
Paraburdoo 19.00
Port Hedland 20.30
Ravensthorpe 7.90
Roebourne 27.80
Sandstone 14.80
Shark Bay 12.00
Shay Gap 13.50
Southern Cross 7.00
Telfer 34.10
Teutonic Bore 14.80
Tom Price 19.00
Whim Creek 24.00
Wickham 23.40
Wiluna 15.10
Wittenoom 32.50
Wyndham 36.40

(2) Except as provided in subclause (3) of this clause, an
employee who has:

(a) a dependant shall be paid double the allowance pre-
scribed in subclause (1) of this clause;

(b) a partial dependant shall be paid the allowance pre-
scribed in subclause (1) of this clause plus the dif-
ference between that rate and the amount such partial
dependant is receiving by way of a district or loca-
tion allowance.

(3) Where an employee:
(a) is provided with board and lodging by the Company,

free of charge;
or

(b) is provided with an allowance in lieu of board and
lodging by virtue of this Agreement;

such employee shall be paid sixty six and two-thirds per cent
of the allowances prescribed in subclause (1) of this clause.

(4) Subject to subclause (2) of this clause, junior employ-
ees, casual employees, part time employees, apprentices re-
ceiving less than adult rate and employees employed for less
than a full week shall receive that proportion of the location
allowance as equates with the proportion that their wage for
ordinary hours that week is to the adult rate for the work per-
formed.

(5) Where an employee is on annual leave or receives pay-
ment in lieu of annual leave he/she shall be paid for the period
of such leave the location allowance to which he/she would
ordinarily be entitled.

(6) Where an employee is on long service leave or other
approved leave with pay (other than annual leave) he/she shall
only be paid location allowance for the period of such leave
he/she remains in the location in which he/she is employed.

(7) For the purposes of this clause:
(a) �Dependant� shall mean�

(i) a spouse or de-facto spouse; or
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(ii) a child where there is no spouse or de facto
spouse; who does not receive a district or lo-
cation allowance.

(b) �Partial Dependant� shall mean a �dependant� as
prescribed in paragraph (a) of this subclause who
receives a district or location allowance that is less
than the location allowance prescribed in subclause
(1) of this clause.

(8) Where an employee is employed in a town or location
not specified in this clause the allowance payable for the pur-
pose of subclause (1) of this clause shall be such amount as
may be agreed betweenAustralian Mines and Metals Associa-
tion, the Chamber of Commerce and Industry of Western
Australia and the Trades and Labor Council of Western Aus-
tralia or, failing such agreement, as may be determined by the
Commission.

(9) Nothing herein contained shall have the effect of reduc-
ing any �district allowance� payable to any employee prior to
the registration of this Agreement.

(10) Subject to the making of a General Order pursuant to
Section 50 of the Act that part of each location allowance
representing prices shall be varied from the beginning of the
first pay period commencing on or after the first day in July of
each year in accordance with the annual percentage change in
the Consumer Price Index (excluding housing), for Perth meas-
ured to the end of the immediately preceding March quarter,
the calculation to be taken to the nearest ten cents.

35.�MATERNITY LEAVE
(1) Eligibility for Maternity Leave
An employee who becomes pregnant shall, upon produc-

tion to her employer of a certificate from a duly qualified
medical practitioner stating the presumed date of her confine-
ment, be entitled to maternity leave provided that she has had
not less than 12 months� continuous service with that em-
ployer immediately preceding the date upon which she pro-
ceeds upon such leave.

For the purposes of this Clause:
(a) An �employee� shall include a part-time employee

but shall not include an employee engaged upon
casual or seasonal work.

(b) Maternity leave shall mean unpaid maternity leave.
(2) Period of Leave and Commencement of Leave

(a) Subject to subclauses (3) and (6) of this clause, the
period of maternity leave shall be for an unbroken
period of 12 to 52 weeks and shall include a period
of six weeks� compulsory leave to be taken immedi-
ately before the presumed date of confinement and a
period of six weeks� compulsory leave to be taken
immediately following confinement.

(b) An employee shall, not less than 10 weeks prior to
the presumed date of confinement, give notice in
writing to her employer stating the presumed date of
confinement.

(c) An employee shall give not less than four weeks�
notice in writing to her employer of the date upon
which she proposes to commence maternity leave,
stating the period of leave to be taken.

(d) An employee shall not be in breach of this order as a
consequence of failure to give the stipulated period
of notice in accordance with paragraph (c) hereof if
such failure is occasioned by the confinement oc-
curring earlier than the presumed date.

(3) Transfer to Safe Job
Where, in the opinion of a duly qualified medical practi-

tioner, illness or risks arising out of the pregnancy or hazards
connected with the work assigned to the employee make it
inadvisable for the employee to continue at her present work,
the employee shall, if the employer deems it practicable, be
transferred to a safe job at the rate and on the conditions at-
tached to that job until the commencement of maternity leave.

If the transfer to a safe job is not practicable, the employee
may, or the employer may require the employee to, take leave
for such period as is certified necessary by a duly qualified
medical practitioner. Such leave shall be treated as maternity
leave for the purposes of subclauses (7), (8), (9) and (10) of
this clause.

(4) Variation of Period of Maternity Leave
(a) Provided the addition does not extend the maternity

leave beyond 52 weeks, the period may be length-
ened once only, save with the agreement of the em-
ployer, by the employee giving not less than 14 days�
notice in writing stating the period by which the leave
is to be lengthened.

(b) The period of leave may, with the consent of the
employer, be shortened by the employee giving not
less than 14 days� notice in writing stating the pe-
riod by which the leave is to be shortened.

(5) Cancellation of Maternity Leave
(a) Maternity leave, applied for but not commenced,

shall be cancelled when the pregnancy of an em-
ployee terminates other than by the birth of a living
child.

(b) Where the pregnancy of an employee then on mater-
nity leave terminates other than by the birth of a liv-
ing child, it shall be the right of the employee to
resume work at a time nominated by the employer
which shall not exceed four weeks from the date of
notice in writing by the employee to the employer
that she desires to resume work.

(6) Special Maternity Leave and Sick Leave
(a) Where the pregnancy of an employee not then on

maternity leave terminates after 28 weeks other than
by the birth of a living child then�

(i) she shall be entitled to such period of unpaid
leave (to be known as special maternity leave)
as a duly qualified medical practitioner certi-
fies as necessary before her return to work, or

(ii) for illness other than the normal consequences
of confinement she shall be entitled, either in
lieu of or in addition to special maternity leave,
to such paid sick leave as to which she is then
entitled and which a duly qualified medical
practitioner certifies as necessary before her
return to work.

(b) Where an employee not then on maternity leave suf-
fers   illness related to her pregnancy, she may take
such paid sick leave as to which she is then entitled
and such further unpaid leave (to be known as spe-
cial maternity leave) as a duly qualified medical prac-
titioner certifies as necessary before her return to
work, provided that the aggregate of paid sick leave,
special maternity leave and maternity leave shall not
exceed 52 weeks.

(c) For the purposes of subclauses (7), (8) and (9) of
this clause, maternity leave shall include special ma-
ternity leave.

(d) An employee returning to work after the completion
of a period of leave taken pursuant to this subclause
shall be entitled to the position which she held im-
mediately before proceeding on such leave or, in the
case of an employee who has transferred to a safe
job pursuant to subclause (3) of this clause, to the
position she held immediately before such transfer.
Where such position no longer exists but there are
other positions available, for which the employee is
qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and salary or wage to
that of her former position.

(7) Maternity Leave and Other Leave Entitlements
Provided the aggregate of leave including leave taken pur-

suant to subclauses (3) and (6) of this clause does not exceed
52 weeks,

(a) an employee may, in lieu of or in conjunction with
maternity leave, take any annual leave or long serv-
ice leave or any part thereof to which she is then
entitled.

(b) paid sick leave or other paid authorised Agreement
absences (excluding annual leave or long service
leave), shall not be available to an employee during
her absence on maternity leave.
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(8) Effect of Maternity Leave on Employment
Notwithstanding any award, or other provision to the con-

trary, absence on maternity leave shall not break the continu-
ity of service of an employee but shall not be taken into account
in calculating the period of service for any purpose of the agree-
ment.

(9) Termination of Employment
(a) An employee on maternity leave may terminate her

employment at any time during the period of leave
by notice given in accordance with this Agreement.

(b) An employer shall not terminate the employment of
an employee on the ground of her pregnancy or of
her absence on maternity leave, but otherwise the
rights of an employer in relation to termination of
employment are not hereby affected.

(10) Return to Work After Maternity Leave
(a) An employee shall confirm her intention of return-

ing to her work by notice in writing to the employer
given no less than four weeks prior to the expiration
of her period of maternity leave.

(b) An employee, upon the expiration of the notice re-
quired by paragraph (a) of this subclause, shall be
entitled to the position which she held immediately
before proceeding on maternity leave or, in the case
of an employee who was transferred to a safe job
pursuant to subclause (3) of this clause, to the posi-
tion which she held immediately before such trans-
fer. Where such position no longer exists but there
are other positions available for which the employee
is qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and salary or wage to
that of her former position.

(11) Replacement Employees
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
maternity leave.

(b) Before an employer engages a replacement employee
under this subclause, the employer shall inform that
person of the temporary nature of the employment
or transfer and of the rights of the employee who is
being replaced.

(c) Before an employer engages a person to replace an
employee temporarily promoted or transferred in or-
der to replace an employee exercising her rights un-
der this Clause, the employer shall inform that person
of the temporary nature of the promotion or transfer
and of the rights of the employee who is being re-
placed.

(d) Provided that nothing in this subclause shall be con-
strued as requiring an employer to engage a replace-
ment employee.

(e) A replacement employee shall not be entitled to any
of the rights conferred by this Clause except where
her employment continues beyond the 12 months
qualifying period.

36.�FUTURE ARRANGEMENTS FOR ENTERPRISE
AGREEMENTS

Subject to the Industrial Relations Act 1988 it is the inten-
tion of the parties to negotiate a Certified Agreement prior to
the completion of this agreement.

37.�TRAINEESHIP
(1) Scope
This clause shall apply to a trainee employed under the

Australian Traineeship System by an employer approved by
the State Management Committee.

(2) Definitions
For the purpose of this clause:

(a) �The Australian Traineeship System� means a struc-
tured system of on-the-job training with an employer
and off-the-job training in a Technical and Further
Education College or other training provider ap-
proved by the State Management Committee.

(b) �Trainee� means an employee engaged under the
terms of this award and in accordance with the pro-
visions of an Australian Traineeship established pur-
suant to Section 37D of the Industrial Training Act
1975 and approved by the State Management Com-
mittee.

(c) �Traineeship scheme� is a formal agreement of train-
ing approved by the State Management Committee
and registered pursuant to Section 37D of the In-
dustrial Training Act 1975.

(d) �State Management Committee� means a commit-
tee comprising representatives from the employers,
the union, Technical and Further Education (TAFE)
and the relevant federal state government depart-
ments which approve traineeship arrangements by
agreement of each of the parties. The State Manage-
ment Committee may be established pursuant to the
provisions of the Industrial Training Act 1975 or any
amendment to or substitution of that Act, provided
that any committee or body established in lieu of the
State Management Committee has the same repre-
sentative structure and decision making processes
as that committee.

(3) Objectives
(a) The objective of this clause is to provide form and

substance of the  conditions of employment, includ-
ing rates of pay, applicable to any  person engaged
under the Australian Traineeship System (ATS) and
who,  being a trainee under that system, is covered
by this agreement.

(b) The purpose is to enhance the skill levels of future
employment prospects for young people.

(c) An objective of the ATS is to provide employment
and training opportunities for young people.

(4) Form of Traineeship Agreement
(a) A traineeship shall be entered into by means of writ-

ten agreement in a form approved by the State Man-
agement Committee and registered in accordance
with the provisions of the Industrial Training Act
1975.

(b) A trainee shall not be engaged on a part time or casual
basis.

(c) The traineeship scheme shall be for a period of 12
months but this period may be varied with the agree-
ment of the union and the employer and with the
approval of the State Management Committee.

(5) Duties and Responsibilities
(a) A trainee shall participate in the approved on-the-

job training scheme and attend the approved off-the-
job training as prescribed in the training scheme.

(b) An employer shall release a trainee from work to
attend the prescribed off-the-job training course and
shall provide the on-the-job training approved by
the State Management Committee.

(c) The employer shall provide the level of supervision
in accordance with the approved training scheme
during the traineeship period.

(d) The overall traineeship scheme will be monitored
by officers of the Department of Employment, Edu-
cation and Training. An accredited representative of
the union shall have access during ordinary working
hours to inspect the relevant training records and
work books and subject to the approval of the em-
ployer, which shall not be unreasonably withheld,
may interview a trainee with respect to his/her
progress in the scheme.

(6) Overtime and Shift Work
(a) Shift work may be required to be worked by a trainee

to enable the requirements of the training scheme to
be effected. Where shift work is required, the trainee
shall not work on his/her own.

(b) Overtime shall not be worked by trainees except to
enable the requirements of the training scheme to be
effected. When overtime is worked, the relevant pen-
alties and allowances of this agreement shall apply
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based on the normal full time hourly rate and paid at
the appropriate time and one half or double time rate.

(7) Wage Rates
The weekly wages payable to a trainee shall be determined

by multiplying the appropriate rate of pay prescribed in this
agreement by 39 which represents actual weeks spent on the
job and dividing that sum by 52 to provide a weekly wage.

(8) Classifications
A trainee shall be classified as a �Retail Food Employee

Grade 1� for the first six months of employment and shall
thereafter be classified as a �Retail Food Employee Grade II�
or �Retail Food Employee Grade III� in accordance with
Clause 6.�Definitions of this Agreement.

38.�GRIEVANCE PROCEDURE
(1) Any question, dispute or difficulty arising from this

Agreement shall be dealt with in accordance with the follow-
ing procedure:

(a) The matter shall first be discussed between the em-
ployee affected and the appropriate supervisor. The
employee may choose to be represented by the un-
ion delegate.

(b) If not settled the matter shall be discussed between
the employee, an accredited representative of the
union and the appropriate representative of the Com-
pany.

(c) If not settled the matter shall be discussed between
an official of the union and an appropriate repre-
sentative of the Company.

(2) While the matter in dispute is being discussed in accord-
ance with the procedure, as prescribed in subclause (1) hereof,
work shall continue and the status quo as applying before the
dispute shall be maintained. No party shall be prejudiced in
relation to the final settlement by the continuance of work in
accordance with this clause.

(3) It is open to either party at any time to seek the assist-
ance of the Western Australian Industrial Relations Commis-
sion in resolving any dispute.

39. � SIGNATORIES
For and on behalf of the
Shop, Distributive and Allied Employees�
Association of Western Australia
(signed)
Signature
MARTIN BRIAN PRITCHARD
Name of Signatory
ASSISTANT SECRETARY
Position of Signatory
UNITSHELFCO No. 70 P/L
For and on behalf of RIVER ROOSTER BUSSELTON
(signed)
Signature
WILLIAM ARTHUR HEADLEY
Name of Signatory
FRANCSHISER
Position of Signatory

RIVER ROOSTER BUNBURY AGREEMENT.
No. AG 264 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Shop, Distributive and Allied Employees� Association

of Western Australia
and

Cathie Cameron, trading as River Rooster Bunbury.
No. AG 264 of 1996.

River Rooster Bunbury Agreement No. AG 264 of 1996.
COMMISSIONER S A CAWLEY.

23 December 1996.
Order.

HAVING heard Ms K Cameron on behalf of the applicant and
Mr S Hansen on behalf of the respondent, now therefore I the
undersigned, pursuant to the powers conferred under the
Industrial Relations Act, 1979 and by consent, do hereby
order�

THAT the agreement expressed in the following Sched-
ule, to be known as the �River Rooster Bunbury Agree-
ment No. AG 264 of 1996�, be and is hereby registered.

(Sgd.) S. A. CAWLEY,    
[L.S.] Commissioner.

���

Schedule.

1.�TITLE
This Agreement shall be known as the River Rooster

Bunbury Agreement No. AG 264 of 1996.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Parties Bound
4. Area & Scope
5. Term
6. Definitions
7. Contract of Service
8. Hours
9. Overtime

10. Casual Employees
11. Part Time Employees
12. Meal Breaks
13. Meal Money
14. Sick Leave
15. Bereavement Leave
16. Holidays
17. Annual Leave
18. Long Service Leave
19. Payment of Wages
20. Wages
21. Junior Employees
22. Higher or Lower Duties
23. Uniforms and Laundering
24. Protective Clothing
25. Employees� Equipment
26. Limitation of Work
27. Travelling Facilities
28. Record
29. Roster
30. Change and Rest Rooms
31. First Aid Kit
32. Posting of Agreement and Union Notices
33. Under Rate Employees
34. Location Allowances
35. Maternity Leave
36. Future Arrangements For Enterprise Agreements
37. Traineeship
38. Grievance Procedure
39. Signatories

3.�PARTIES BOUND
This Agreement shall apply to and be binding on Cathie

Cameron trading as River Rooster Bunbury (�The Company�)
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and the Shop Distributive and Allied Employees Association
of Western Australia (�The Union�) and all persons employed
by the company to perform the duties of a Retail Food
Employee Grade I to IV as defined in Clause 6.�Definitions.

It is estimated that 20 employees will be bound by this
Agreement upon registration

4.�AREA & SCOPE
This Agreement shall apply to the Company with respect to

its operations at Shop 12 Bunbury City Plaza Shopping Centre
Spencer Street, Bunbury 6230 and employees in the callings
listed herein.

This Agreement shall apply to the exclusion of all other
awards and registered agreements.

5.�TERM
This Agreement shall operate for a period of three months

from the date of registration.

6.�DEFINITIONS
(1) �Retail Food Establishment� shall mean an establishment

or part thereof which is operated by the parties to this
Agreement and which is wholly or predominantly engaged in
the receipt of orders for or the preparation, sale, serving or
delivery of mass marketed food from a standardised menu and
shall include any commissary, whether within such
establishment or elsewhere, where such food is prepared or
partially prepared.

(2) �Retail Food Employee Grade I� shall mean an employee
engaged in a retail food shop who is in the first six months of
employment and who is gaining the skills required of a Retail
Food Employee Grade II or Grade III.

(3) �Retail Food Employee Grade II� shall mean an employee
with not less than six months service with the employer who
is engaged to assist with the preparation, assembly, cooking
or packing of product for sale; the maintenance of the work
area at a standard of cleanliness as determined by the employer;
the cleaning of cooking utensils, cutlery and glassware; and/
or in the delivery of product to the customer outside the
establishment.

(4) �Retail Food Employee Grade III� shall mean an
employee with not less than six months service with the
employer who performs customer service functions including
the taking of orders by any means, the entering of information
onto a computer, the receipt of monies or other duties involving
customer contact except the delivery of product to the customer
outside the establishment.

(5) �Retail Food Employee Grade IV� shall mean an
employee involved in the preparation of food using trades
equivalent skills and/or required to give direction to or be in
charge of Retail Food Employees Grades I�III.

(6) �Daily Spread of Shift� shall mean the time which elapses
from the employee�s actual starting time to the employee�s
actual finishing time for the day or shift.

7.�CONTRACT OF SERVICE
(1) Except for casual employees, the contract of service shall

be on a weekly basis, provided that one day�s notice of
termination may be given on either side on any working day,
or in the event of such notice not being given by the payment
by the employer or the forfeiture by the employee, as the case
may be, of one day�s pay. Provided that any employee who is
dismissed for misconduct, shall be entitled to be paid all wages
due up to the time of dismissal only.

(2) For the purposes of this clause the term �one day�s notice
�shall mean notice to terminate employment from the end of
the employee�s shift on the following working day, and the
term �one day�s pay� shall mean eight hours� wages paid at
the ordinary hourly rate, provided that in the case of a part
time employee, at the ordinary hourly rate calculated on the
number of hours that the employee would have normally
worked.

8.�HOURS
(1) The ordinary hours of work shall be thirty eight per week,

not exceeding ten per day, to be worked over not more than
five days of the week, within a daily spread of eleven hours.
Each employee shall be entitled to two clear days off duty per
week.

(2) Notwithstanding the provisions of subclause (1) of this
clause, in cases where employees are rostered over a 19 day,
four week cycle, up to forty ordinary hours may be worked in
a week provided that the total number of ordinary hours in
any four week cycle shall not exceed 152.

9.�OVERTIME
(1) All work done at times other than those which the

employee is rostered to work, or outside the daily spread of
eleven hours, or beyond ten hours in any one day or beyond
five days in any one week or beyond thirty eight hours in any
one week�except in the case of an employee rostered over a
19 day, four week cycle as provided by subclause (2) of Clause
8.�Hours of this Agreement in which case the limit to weekly
ordinary hours shall be forty�shall be overtime.

(2) Subject to the provisions of subclause (3) hereof, all
overtime worked between Monday to Friday, both inclusive,
and prior to twelve noon on Saturday shall be paid for at the
rate of time and a half for the first two hours and double time
thereafter. All overtime worked after twelve noon on a Saturday
and all day on a Sunday, shall be paid for at the rate of double
time.

(3) All work done on an employee�s rostered day off shall
be paid for at the rate of double time with a minimum payment
as for three hours� work.

(4) Notwithstanding anything contained in this clause to the
contrary, where a part time employee is requested to work
overtime beyond his or her regular finishing time in order to
meet unforeseen operational and/or staffing requirements, the
first hour of such overtime shall be paid for at the ordinary
time rate of pay, the second hour of such overtime shall be
paid for at the rate of time and a half with double time for any
hours worked thereafter. The provisions of this subclause shall
only apply to Part Time employees rostered to work nine
ordinary hours or less on the day upon which the overtime is
worked.

(5) Notwithstanding anything contained in this clause, an
employer and an employee may agree that time off with pay
may be allowed in lieu of payment for overtime. Such time off
shall be allowed subject to�

(a) time off for each hour or part thereof shall be equiva-
lent to the overtime rate that otherwise would have
been paid.

(b) the time of taking time off being agreed at the time
of  arranging the overtime and shall be no later than
four weeks after the overtime is worked.

10.�CASUAL EMPLOYEES
(1) Casual employees shall mean employees engaged on an

hourly contract of service.
(2) Casual employees shall not be engaged for less than two

consecutive hours per time.
(3) Casual employees shall be paid at the ordinary rate of

pay of one thirty-eighth of the full time weekly rate of pay for
the appropriate classification as set out in subclause (1) of
Clause 20.�Wages of this Agreement plus twenty one and
one half per cent, provided that this rate shall be increased to
double time for all work performed on the holidays referred
to in subclause (1) of Clause 16 .�Holidays of this Agreement.

(4) The working time for a casual employee on an outside
job, shall count from the time appointed for their attendance
at the job until they are discharged. Fares to and from the
place of engagement and the job shall be paid by the employer.

(5) The wages payable to a casual employee on an outside
job shall be forwarded to the employee within seventy two
hours of completion of the pay week in which such employee
was employed.

(6) The provisions of Clauses 14.�Sick Leave, 15.�
Bereavement Leave, 16.�Holiday, 17.�Annual Leave and
35.�Maternity Leave shall not apply to a casual employee.

11.�PART TIME EMPLOYEES
(1) A part time employee shall mean an employee engaged

on a weekly contract of service, who works regularly from
week to week for not less than three consecutive ordinary hours
per time, or more than ten ordinary hours per day, and not less
than nine or more than thirty ordinary hours each week over
not more than five days of the week.
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(2) Subject to the limitations on daily and weekly hours for
part time employees as prescribed by subclause (1) of this
Clause, the number of ordinary hours to be worked on any
one day by a part time employee may be increased but not
decreased by agreement between the employer and the
employee.

(3) Part time employees shall be paid at the ordinary time
rate of pay of one thirty-eighth of the full time weekly rate of
pay for the appropriate classification as set out in subclause
(1) of Clause 20.-Wages, provided that this rate shall be
increased to double time for all work performed on the holidays
referred to in subclause (1) of Clause 16.-Holidays of this
Agreement.

(4) All time worked by a part time employee beyond ten
ordinary hours per day, thirty ordinary hours per week or five
days per week or at times other than those which the employee
is rostered to work shall be overtime and paid for at the
appropriate overtime rate prescribed in Clause 9.-Overtime of
this Agreement.

(5) A part time employee shall be eligible for pro rata annual
leave and sick leave in accordance with Clauses 14.�Sick
Leave and 17.�Annual Leave in addition to being eligible
for bereavement leave and payment in lieu of public holidays.
In calculating the pro-rata entitlements of a part time employee
pursuant to this subclause, all ordinary hours worked by the
employee, including any additional ordinary hours agreed
pursuant to subclause (2) of this Clause, shall be included in
the calculation.

12.�MEAL BREAKS
(1) Every employee shall be entitled to a meal break of not

less than one half hour nor more than one hour after not more
than five hours work, provided that where an employee works
in excess of eight ordinary hours in any one day, the meal
break on that day may be taken after not more than six hours
work. Where it is not possible for the employer to grant a
meal break on any day, the said meal break shall be treated as
time worked and the employee shall be paid at the rate
applicable to the employee at the time such meal break is due,
plus fifty per cent of the ordinary hourly rate applying to such
employee, until such time as the employee is released for a
meal.

(2) In addition to breaks for a meal, there may be one other
break of at least two hours during each shift. Such break of
two hours may include a meal break.

(3) In addition to breaks for a meal as provided in this Clause,
any employee who is required to work in excess of eight
ordinary hours in any one day shall receive a paid tea break of
ten minutes. Such tea break shall be taken to suit the employer�s
business, but shall not be taken within one hour of the
employee�s commencement or finishing time or within one
hour of the employee�s meal break.

13.�MEAL MONEY
(1) Any employee who is required to work overtime for more

than two hours on any day, without being notified on the
previous day or earlier that he or she will be required to work
such overtime, will either be supplied with a meal by the
employer or be paid $5.60 meal money.

14.�SICK LEAVE
(1) (a) An employee, including a part time employee, who

is unable to attend or remain at his or her place of employment
during ordinary hours of work by reason of personal ill health
or injury shall be entitled to payment during such absence in
accordance with the following provisions.

(b) Entitlement to payment shall accrue at the rate of one
sixth of a week for each completed month of service with the
employer.

(c) If in the first or successive years of service with the
employer the employee is absent on the grounds of personal
ill health or injury for a period longer than his or her entitlement
to paid sick leave, payment may be adjusted at the end of that
year of service, or at the time the employee�s services terminate,
if before the end of that year of service, to the extent that the
employee has become entitled to further paid sick leave during
that year of service.

(2) The unused portions of the entitlement to paid sick leave
in any one year shall accumulate from year to year and subject

to this clause may be claimed by the employee if the absence
by reason of personal ill health or injury exceeds the period
for which entitlement has accrued during the year at the time
of the absence. Provided that an employee shall not be entitled
to claim payment for any period exceeding ten weeks in any
one year of service.

(3) To be entitled to payment in accordance with this Clause
the employee shall as soon as reasonably practicable advise
the employer of his or her inability to attend for work, the
nature of the illness or injury and the estimated duration of
the absence. Provided that such advice, other than in
extraordinary circumstances shall be given to the employer
within 24 hours of the commencement of the absence.

(4) The provisions of this Clause do not apply to an employee
who fails to produce a certificate from a medical practitioner
dated at the time of the absence or who fails to supply such
other proof of the illness or injury as the employer may
reasonably require provided that the employee shall not be
required to produce a certificate from a medical practitioner
with respect to absences of two days or less unless after two
such absences in any year of service the employer requests in
writing that the next and subsequent absences in that year, if
any, shall be accompanied by such certificate.

(5) (a) Subject to the provisions of this subclause, the
provisions of this Clause apply to an employee who suffers
personal ill health or injury during the time when he or she is
absent on annual leave and an employee may apply for and
the employer shall grant paid sick leave in place of paid annual
leave.

(b) Application for replacement shall be made within seven
days of resuming work and then only if the employee was
confined to his or her place of residence or a hospital as a
result of his or her personal ill health or injury for a period of
seven consecutive days or more and he or she produces a
certificate from a registered medical practitioner that he or
she was so confined. Provided that the provisions of this
paragraph do not relieve the employee of the obligation to
advise the employer in accordance with subclause (3) of this
Clause if he or she is unable to attend for work on the working
day next following the annual leave.

(c) Replacement of paid annual leave by paid sick leave
shall not exceed the period of paid sick leave to which the
employee was entitled at the time he or she proceeded on
annual leave and shall not be made with respect to fractions of
a day.

(d) Where paid sick leave has been granted by the employer
in accordance with paragraphs (a), (b) and (c) of this subclause,
that portion of the annual leave equivalent to the paid sick
leave is hereby replaced by the paid sick leave and the replaced
annual leave may be taken at another time mutually agreed to
by the employer and the employee or, failing agreement, shall
be added to the employee�s next period of annual leave or, if
termination occurs before then, be paid for in accordance with
the provisions of Clause 17.-Annual Leave.

(e) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken
provided that the annual leave loading prescribed in Clause
17.- Annual Leave of this Agreement, shall be deemed to have
been paid with respect to the replaced annual leave.

(6) The provisions of this Clause with respect to payment
do not apply to employees who are entitled to payment under
the Workers� Compensation and Rehabilitation Act 1981 nor
to employees whose injury or illness is the result of the
employee�s own misconduct.

15.�BEREAVEMENT LEAVE
An employee, including a part time employee, shall, on the

death within Australia of a wife, husband, de-facto wife or
de-facto husband, father, father-in-law, mother, mother-in-law,
grandparent, brother, sister, child or stepchild be entitled on
notice to bereavement leave up to and including the day of the
funeral of such relation, and such leave shall be without
deduction of pay for a period not exceeding the number of
hours worked by the employee in two ordinary working days.
Proof of such death shall be furnished by the employee to the
satisfaction of the employer if so requested. Provided that this
Clause shall have no effect while the period of entitlement to
leave coincides with any other period of leave that may be due
to the employee concerned.
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16.�HOLIDAYS
(1) The following days shall be allowed as paid holidays for

full time and part time employees: New Year�s Day, Australia
Day, Labour Day, Good Friday, Easter Monday, Anzac Day,
State Foundation Day, Sovereign�s Birthday, Christmas Day
and Boxing Day.

(2) The paid holidays set out in subclause (1) hereof shall
be regarded as falling on the days upon which they are most
commonly observed in the State of Western Australia.

(3) In addition to the paid holidays set out in subclause (1)
of this clause, any day proclaimed as a public holiday or half
holiday under the Public and Bank Holidays Act 1972, not
being a day set out in subclause (1) of this clause or a day
observed in lieu thereof, shall be allowed as a paid holiday for
full and part time employees.

(4) All work done on any of the holidays prescribed in this
Clause shall be paid at the rate of double time, with a minimum
payment as for three hours.

(5) Where a full time employee�s rostered day off coincides
with any of the holidays prescribed in this clause, such
employee shall receive one day�s additional pay at ordinary
rates from the employer on the next succeeding pay day.

(6) Where a part time employee is rostered such that the day
of the week on which a holiday as prescribed by this clause
falls forms part of the roster but the employee is not rostered
to work on the holiday then such employee shall receive
additional payment for the number of hours regularly worked
on that day of the week from the employer on the next
succeeding pay day.

17.�ANNUAL LEAVE
(1) Except as hereinafter provided, a period of four

consecutive weeks� leave with payment as prescribed in this
Clause, shall be allowed annually to a full time or part time
employee by his/her employer after a period of twelve months�
continuous service.

(2) An employee before going on leave shall be paid the
wages the employee would have received in respect of the
ordinary time the employee would have worked had the
employee not been on leave during the relevant period.

(3) During a period of annual leave an employee shall receive
a loading of 17.5 per cent calculated on the employee�s ordinary
rate of wage.

(4) If any holiday proclaimed as per Clause 16.-Holidays of
this Agreement falls within an employee�s period of annual
leave, there shall be added to that period one day being an
ordinary working day for each holiday observed as aforesaid.

(5) (a) After one month�s continuous service in any qualifying
twelve monthly period an employee whose employment is
terminated shall, subject to the provisions of paragraph (b) of
this subclause, be paid one third of a week�s pay at his or her
ordinary rate of wage in respect of each completed month of
service in the qualifying period. The loading prescribed in
subclause (3) of this Clause shall not apply to this pro rata
payment.

(b) Where an employee is justifiably dismissed for
misconduct during any twelve monthly qualifying period, the
provisions of paragraph (a) of this subclause do not apply in
respect of any completed month of service in that qualifying
period.

(6) An employee whose employment terminates after the
employee has completed a twelve monthly qualifying period
and who has not been allowed the leave prescribed in this
Clause in respect of that qualifying period, shall be given
payment in lieu of that leave in accordance with the provisions
of this Clause.

(7) Any time in respect of which an employee is absent from
work, except time for which the employee is entitled to claim
sick pay, or time spent on holidays, annual leave or
bereavement leave as prescribed by this Agreement shall not
count for the purpose of determining his or her right to annual
leave.

(8) In special circumstances and by mutual consent of the
employee, the employer and the union, annual leave may be
taken in not more than two periods, provided that neither of
such periods shall be of less than one week.

(9) Annual leave shall be granted to and taken by the
employee within a period three months from the day on which
it became due, and the employee shall be given at least two
weeks� notice by the employer of the date that such leave will
commence.

18.�LONG SERVICE LEAVE
The long service leave provisions published in Volume 59

of the Western Australian Industrial Gazette at Pages 1-6, both
inclusive, are hereby incorporated and shall be deemed to be
part of this Agreement.

19.�PAYMENT OF WAGES
(1) The employer may elect to pay employees in cash, by

cheque or by means of credit transfer to a bank, building society
or credit union account in the name of the employee. The day
that the credit transfer is credited to the employee�s account
shall be deemed to be the date of payment.

(2) Payment shall be made within three days of the last day
of the pay period. Payment by cash or cheque shall be made
during the employee�s ordinary working hours.

(3) No employer shall change its method of payment to
employees without first giving them at least four week�s notice
of such change.

(4) Employees whose day off falls on pay day and who are
paid by cash or cheque, shall be paid their wages upon request
from the employee to the employer, prior to the employee
taking the day off.

(5) An employee who lawfully terminates employment or is
dismissed for reasons other than misconduct, shall be paid all
wages due to the employee by the employer on the day of
termination of employment, or within twenty four hours
following such termination.

(6) At the time of being paid each employee shall be issued
with a statement by the employer showing the gross wages
and allowances and all deductions made therefrom.

(7) (a) The employer may elect to pay employees weekly or
fortnightly in accordance with subclauses (1) to (6) inclusive
of this Clause.

(b) No employer shall change the frequency of payment to
employees without first giving them and the union at least
four weeks notice of such change.

(c) The method of introducing a fortnightly pay system shall
be by the payment of an additional week�s wages in the last
weekly pay before the change to fortnightly pays to be repaid
by equal fortnightly deductions made from the next and
subsequent pays, provided that the period of repayment shall
not be less than 10 weeks or by some other method agreed
upon by the union and the employer.

20.�WAGES
(1) The following shall be the minimum rates of weekly

wage payable to employees covered by this Agreement.
Classification (total wage per week) $
Retail Food Employee Grade I 387.20
Retail Food Employee Grade II 387.20
Retail Food Employee Grade III 399.50
Retail Food Employee Grade IV 424.40

(2) A Retail Food Shop Employee Grade I or II who delivers
orders to customers in his or her own vehicle shall receive a
payment, in addition to all other amounts provided in this
Agreement, equal to $1.50 for every delivery in excess of 3.4
deliveries per hour.

21.�JUNIOR EMPLOYEES
(1) Junior employees, other than those engaged in the

preparation and/or serving of alcoholic beverages shall be paid
the percentage of the adult rate, as set out in subclause (2)
hereof, appropriate to their classification as determined by
subclause (1) of Clause 20.�Wages of this Agreement.

(2) The minimum weekly rates of wages for work in ordinary
time to be paid to junior employees shall be as follows:

Under 16 years of age  50%
Between 16 and 17 years  50%
Between 17 and 18 years  60%
Between 18 and 19 years  70%
Between 19 and 20 years  80%
At 20 years and over  100%
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(3) Any junior employee who is primarily engaged in the
preparation and/or serving of alcoholic beverages shall be paid
the adult rate applicable to a Retail Food Employee Grade III.
Any junior employee whose duties include the preparation
and/or serving of alcoholic beverages shall be at least 18 years
of age.

(4) No junior female employee under the age of 18 shall be
employed after 8.00 p.m. on any day without permission in
writing from one of the parents or guardian of such junior
employee.

22.�HIGHER OR LOWER DUTIES
(1) Any employee performing work for two hours or more

in any day on duties carrying a higher prescribed rate of wage
than that in which the employee is engaged, shall be paid the
higher wage for the time so employed, provided that where an
employee is engaged for more than half of one day or shift on
duties carrying a higher rate, the employee shall be paid the
higher rate for such day or shift.

(2) Any employee who is temporarily required to perform
duties carrying a lower prescribed rate of wage, shall do so
without any loss of pay.

(3) The employer may direct any employee to carry out such
duties as are within the limits of an employee�s skill,
competence and training.

23.�UNIFORMS AND LAUNDERING
(1) Where uniforms are required by the employer to be worn

they shall be supplied, laundered and/or dry cleaned by the
employer and remain the property of the employer, provided
that in lieu of the employer laundering and/or dry cleaning
same, the employee shall be paid the following laundry
allowance per week:

$
Employees employed on a casual basis 1.50
Employees employed on a part time basis 1.75
Employees employed on a full time basis 2.00

Provided that the provisions of this Clause may be altered
by written agreement between the union and the employer.

(2) Where uniforms are supplied to an employee and where
the value of such uniforms exceeds $30.00, a once only deposit
of $30.00 shall be paid by the employee by means of six $5.00
instalments withheld by the employer from the employee�s
wages during the first six pay periods. This deposit shall be
repaid to the employee on termination provided the uniforms
issued to them are returned to the employer in good condition,
fair wear excepted.

In lieu of such $30.00 deposit, employers may withhold
$30.00 from the termination payment to any employee until
such time as the employee returns any uniform in his or her
possession in good condition, fair wear excepted.

24.�PROTECTIVE CLOTHING
(1) Employees who are required to wash dishes, clean toilets

or otherwise handle detergents, acids, soaps or any injurious
substances shall be supplied, free of charge by the employer,
with rubber gloves or be paid an allowance of $1.00 per week
in lieu.

(2) Where the conditions of work are such that employees
are unable to avoid their clothing becoming wet or dirty, they
shall be supplied with suitable protective clothing free of charge
by their employer.

(3) Where conditions of work are such that employees are
unable to avoid their feet becoming wet, they shall be supplied
by their employer free of charge with suitable protective
footwear.

(4) All articles supplied shall remain the property of the
employer and shall be returned when required, in good order
and condition, fair wear and tear excepted.

(5) Any dispute in respect to the application of this Clause
may be referred to a Board of Reference.

25.�EMPLOYEES� EQUIPMENT
(1) All knives, choppers, tools, brushes, towels, and other

utensils, implements and material which may be required to
be used by the employee for the purpose of carrying out his or
her duties, shall be supplied by the employer free of charge.

26.�LIMITATION OF WORK
(1) No female employee may be required to climb ladders

or any substitute therefore unless appropriately attired.
(2) No female employee shall be required to clean out male

public toilets, or male toilets within the employer�s
establishment unless it has been determined by a male
employee that the toilets are vacant and arrangements are made
to ensure that the toilets are not in use during the cleaning
period.

(3) Employees called upon to carry or lift shall do so in
accordance with the Manual Handling Code of Practise issued
by the Occupational Health, Safety and Welfare Commission
of W.A.

27.�TRAVELLING FACILITIES
(1) Where an employee is detained at work until it is too

late to travel by the last ordinary bus, train or other regular
public conveyance to the employee�s usual place of residence,
the employer shall provide proper conveyance free of charge.

(2) If an employee is required to start work before the first
means of public conveyance (as described in subclause (1) of
this clause) is available to convey the employee from his or
her usual place of residence to the place of employment, the
employer shall provide a conveyance free of charge.

(3) The provisions of this clause do not apply to an employee
who usually has his or her own means of conveyance.

28.�RECORD
(1) The employer shall keep, or cause to be kept, on his or

her business premises, or at each of them if more than one, a
Time and Wages Record, wherein shall be entered the
following information:

(a) the full name, postal address and occupation of each
employee employed and whether the employee is
being employed on a full time, part time or casual
contract of service;

(b) the time each employee commences and finishes
work each day, including any breaks in shift;

(c) the number of hours worked each day by each em-
ployee and the total hours worked each pay period;

(d) the wages and (if any) overtime and allowances paid
to each employee each pay period;

(e) the age of any employee employed on junior rates of
pay.

(2) The Record shall be entered up by the employer from
day to day and shall be signed, if correct, by the employee at
the time of being paid. The employer and the employee shall
be severally responsible for the correctness of the Record.

(3) (a) Subject to the provisions of paragraph (b) of this
subclause, the Record shall be open for inspection to a duly
accredited representative of the union on the employer�s
premises from Monday to Friday, both inclusive, between the
hours of 9.00 a.m. to 5.00 p.m., (excepting from 12.00 noon
to 2.00 p.m.). In the case of any establishment which is only
open for business after 5.00 p.m., or on a Saturday or Sunday,
then the Record shall be open for inspection during all working
hours. Such representative shall be permitted time to inspect
the Record and, if he or she requires, shall be allowed to take
an extract or copy of any of the information contained in the
Record, which shall be maintained by the employer on the
business premises for a period of not less than twelve months.

(b) In respect of any establishment, situated outside a radius
of forty kilometres from the General Post Office, Perth, where
the Record for any reason is not available for inspection, an
extract or copy from such Record of Information required by
the Representative shall be forwarded by the employer to the
Registered Office of the union within fourteen days of the
date of the request made to inspect the Record.

(4) For the purposes of this clause the term �Record� shall
mean a book or single document wherein shall be entered all
the information required to be kept in accordance with the
provisions of subclause (1) of this clause.

29.�ROSTER
(1) A roster of the working hours of each full time and part

time employee employed shall be exhibited in the office of
each establishment and in such other place by the employer,
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so as  it may be conveniently and readily seen by the employee
employed.

(2) Such roster shall show�
(a) the name, occupation and type of employment of each

employee;
(b) the hours to be worked by each employee each day

and the breaks in shift to be taken.
(3) The roster in the office shall be open for inspection to a

duly accredited representative of the union at such time as the
�Record� is so open for inspection.

(4) Such rosters shall be drawn up in such a manner as to
show the working hours of each employee for at least one
week in advance of the date of the roster, and may only be
altered on account of the sickness of an employee, or by mutual
consent between the employee and the employer concerned.

30.�CHANGE AND REST ROOMS
(1) Adequate change and rest rooms shall be provided by

the employer where such are reasonably practicable.

31.�FIRST AID KIT
In each establishment the employer shall provide and

continuously maintain at a place easily accessible to all
employees an adequate First Aid Kit.

32.�POSTING OF AGREEMENT AND UNION
NOTICES

(1) In each establishment, a copy of this Agreement, if
supplied by the Union, shall be exhibited by the employer on
the business premises in such a place where it may be
conveniently and readily seen by each employee employed.

(2) The Secretary of the union, or any other duly accredited
representative of the union, shall be permitted to post notices
relating to union business in a place where it may be
conveniently and readily seen by each employee employed.

33.�UNDER RATE EMPLOYEES
(1) Any employee who, by reason of old age or infirmity, is

unable to earn the minimum wage, may be paid such lesser
wage as may from time to time be agreed upon in writing
between the union and the employer.

(2) In the event of no agreement being arrived at, the matter
may be referred to a Board of Reference for determination.

(3) After application has been made to a Board, and pending
the Board�s decision, the employee shall be entitled to work
for and be employed at the proposed lesser rate.

34.�LOCATION ALLOWANCES
(1) Subject to the provisions of this clause, in addition to

the rates prescribed in Clause 20 -Wages of this Agreement,
an employee shall be paid the following weekly allowances
when employed in the towns described hereunder:

TOWN $
Agnew 14.80
Argyle 38.50
Balladonia 14.60
Barrow Island 25.10
Boulder 6.10
Broome 23.60
Bullfinch 7.00
Carnarvon 12.00
Cockatoo Island 25.90
Coolgardie 6.10
Cue 15.10
Dampier 20.40
Denham 12.00
Derby 24.50
Esperance 4.50
Eucla 16.50
Exmouth 21.10
Fitzroy Crossing 29.60
Goldsworthy 13.50
Halls Creek 33.70
Kalbarri 5.00
Kalgoorlie 6.10
Kambalda 6.10
Karratha 24.20
Koolan Island 25.90
Koolyanobbing 7.00

TOWN $
Kununurra 38.50
Laverton 15.00
Learmonth 21.10
Leinster 14.80
Leonora 15.00
Madura 15.60
Marble Bar 36.70
Meekatharra 13.00
Mount Magnet 16.10
Mundrabilla 16.10
Newman 14.20
Norseman 12.50
Nullagine 36.60
Onslow 25.10
Pannawonica 19.10
Paraburdoo 19.00
Port Hedland 20.30
Ravensthorpe 7.90
Roebourne 27.80
Sandstone 14.80
Shark Bay 12.00
Shay Gap 13.50
Southern Cross 7.00
Telfer 34.10
Teutonic Bore 14.80
Tom Price 19.00
Whim Creek 24.00
Wickham 23.40
Wiluna 15.10
Wittenoom 32.50
Wyndham 36.40

(2) Except as provided in subclause (3) of this clause, an
employee who has:

(a) a dependant shall be paid double the allowance pre-
scribed in subclause (1) of this clause;

(b) a partial dependant shall be paid the allowance pre-
scribed in subclause (1) of this clause plus the dif-
ference between that rate and the amount such partial
dependant is receiving by way of a district or loca-
tion allowance.

(3) Where an employee:
(a) is provided with board and lodging by the Company,

free of charge;
or

(b) is provided with an allowance in lieu of board and
lodging by virtue of this Agreement;

such employee shall be paid sixty six and two-thirds per cent
of the allowances prescribed in subclause (1) of this clause.

(4) Subject to subclause (2) of this clause, junior employees,
casual employees, part time employees, apprentices receiving
less than adult rate and employees employed for less than a
full week shall receive that proportion of the location allowance
as equates with the proportion that their wage for ordinary
hours that week is to the adult rate for the work performed.

(5) Where an employee is on annual leave or receives
payment in lieu of annual leave he/she shall be paid for the
period of such leave the location allowance to which he/she
would ordinarily be entitled.

(6) Where an employee is on long service leave or other
approved leave with pay (other than annual leave) he/she shall
only be paid location allowance for the period of such leave
he/she remains in the location in which he/she is employed.

(7) For the purposes of this clause:
(a) �Dependant� shall mean�

(i) a spouse or de-facto spouse; or
(ii) a child where there is no spouse or de facto

spouse; who does not receive a district or lo-
cation allowance.

(b) �Partial Dependant� shall mean a �dependant� as
prescribed in paragraph (a) of this subclause who
receives a district or location allowance that is less
than the location allowance prescribed in subclause
(1) of this clause.

(8) Where an employee is employed in a town or location
not specified in this clause the allowance payable for the
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less than 14 days� notice in writing stating the pe-
riod by which the leave is to be shortened.

(5) Cancellation of Maternity Leave
(a) Maternity leave, applied for but not commenced,

shall be cancelled when the pregnancy of an em-
ployee terminates other than by the birth of a living
child.

(b) Where the pregnancy of an employee then on mater-
nity leave terminates other than by the birth of a liv-
ing child, it shall be the right of the employee to
resume work at a time nominated by the employer
which shall not exceed four weeks from the date of
notice in writing by the employee to the employer
that she desires to resume work.

(6) Special Maternity Leave and Sick Leave
(a) Where the pregnancy of an employee not then on

maternity leave terminates after 28 weeks other than
by the birth of a living child then�

(i) she shall be entitled to such period of unpaid
leave (to be known as special maternity leave)
as a duly qualified medical practitioner certi-
fies as necessary before her return to work, or

(ii) for illness other than the normal consequences
of confinement she shall be entitled, either in
lieu of or in addition to special maternity leave,
to such paid sick leave as to which she is then
entitled and which a duly qualified medical
practitioner certifies as necessary before her
return to work.

(b) Where an employee not then on maternity leave suf-
fers   illness related to her pregnancy, she may take
such paid sick leave as to which she is then entitled
and such further unpaid leave (to be known as spe-
cial maternity leave) as a duly qualified medical prac-
titioner certifies as necessary before her return to
work, provided that the aggregate of paid sick leave,
special maternity leave and maternity leave shall not
exceed 52 weeks.

(c) For the purposes of subclauses (7), (8) and (9) of
this clause, maternity leave shall include special
maternity leave.

(d) An employee returning to work after the completion
of a period of leave taken pursuant to this subclause
shall be entitled to the position which she held im-
mediately before proceeding on such leave or, in the
case of an employee who has transferred to a safe
job pursuant to subclause (3) of this clause, to the
position she held immediately before such transfer.
Where such position no longer exists but there are
other positions available, for which the employee is
qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and salary or wage to
that of her former position.

(7) Maternity Leave and Other Leave Entitlements
Provided the aggregate of leave including leave taken

pursuant to subclauses (3) and (6) of this clause does not exceed
52 weeks,

(a) an employee may, in lieu of or in conjunction with
maternity leave, take any annual leave or long serv-
ice leave or any part thereof to which she is then
entitled.

(b) paid sick leave or other paid authorised Agreement
absences (excluding annual leave or long service
leave), shall not be available to an employee during
her absence on maternity leave.

(8) Effect of Maternity Leave on Employment
Notwithstanding any award, or other provision to the

contrary, absence on maternity leave shall not break the
continuity of service of an employee but shall not be taken
into account in calculating the period of service for any purpose
of the agreement.

(9) Termination of Employment
(a) An employee on maternity leave may terminate her

employment at any time during the period of leave
by notice given in accordance with this Agreement.

purpose of subclause (1) of this clause shall be such amount
as may be agreed between Australian Mines and Metals
Association, the Chamber of Commerce and Industry of
Western Australia and the Trades and Labor Council of Western
Australia or, failing such agreement, as may be determined by
the Commission.

(9) Nothing herein contained shall have the effect of reducing
any �district allowance� payable to any employee prior to the
registration of this Agreement.

(10) Subject to the making of a General Order pursuant to
Section 50 of the Act that part of each location allowance
representing prices shall be varied from the beginning of the
first pay period commencing on or after the first day in July of
each year in accordance with the annual percentage change in
the Consumer Price Index (excluding housing), for Perth
measured to the end of the immediately preceding March
quarter, the calculation to be taken to the nearest ten cents.

35.�MATERNITY LEAVE
(1) Eligibility for Maternity Leave
An employee who becomes pregnant shall, upon production

to her employer of a certificate from a duly qualified medical
practitioner stating the presumed date of her confinement, be
entitled to maternity leave provided that she has had not less
than 12 months� continuous service with that employer
immediately preceding the date upon which she proceeds upon
such leave.

For the purposes of this Clause:
(a) An �employee� shall include a part-time employee

but shall not include an employee engaged upon
casual or seasonal work.

(b) Maternity leave shall mean unpaid maternity leave.
(2) Period of Leave and Commencement of Leave

(a) Subject to subclauses (3) and (6) of this clause, the
period of maternity leave shall be for an unbroken
period of 12 to 52 weeks and shall include a period
of six weeks� compulsory leave to be taken immedi-
ately before the presumed date of confinement and a
period of six weeks� compulsory leave to be taken
immediately following confinement.

(b) An employee shall, not less than 10 weeks prior to
the presumed date of confinement, give notice in
writing to her employer stating the presumed date of
confinement.

(c) An employee shall give not less than four weeks�
notice in writing to her employer of the date upon
which she proposes to commence maternity leave,
stating the period of leave to be taken.

(d) An employee shall not be in breach of this order as a
consequence of failure to give the stipulated period
of notice in accordance with paragraph (c) hereof if
such failure is occasioned by the confinement oc-
curring earlier than the presumed date.

(3) Transfer to Safe Job
Where, in the opinion of a duly qualified medical practitioner,

illness or risks arising out of the pregnancy or hazards
connected with the work assigned to the employee make it
inadvisable for the employee to continue at her present work,
the employee shall, if the employer deems it practicable, be
transferred to a safe job at the rate and on the conditions
attached to that job until the commencement of maternity leave.

If the transfer to a safe job is not practicable, the employee
may, or the employer may require the employee to, take leave
for such period as is certified necessary by a duly qualified
medical practitioner. Such leave shall be treated as maternity
leave for the purposes of subclauses (7), (8), (9) and (10) of
this clause.

(4) Variation of Period of Maternity Leave
(a) Provided the addition does not extend the maternity

leave beyond 52 weeks, the period may be length-
ened once only, save with the agreement of the em-
ployer, by the employee giving not less than 14 days�
notice in writing stating the period by which the leave
is to be lengthened.

(b) The period of leave may, with the consent of the
employer, be shortened by the employee giving not
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(b) An employer shall not terminate the employment of
an employee on the ground of her pregnancy or of
her absence on maternity leave, but otherwise the
rights of an employer in relation to termination of
employment are not hereby affected.

(10) Return to Work After Maternity Leave
(a) An employee shall confirm her intention of return-

ing to her work by notice in writing to the employer
given no less than four weeks prior to the expiration
of her period of maternity leave.

(b) An employee, upon the expiration of the notice re-
quired by paragraph (a) of this subclause, shall be
entitled to the position which she held immediately
before proceeding on maternity leave or, in the case
of an employee who was transferred to a safe job
pursuant to subclause (3) of this clause, to the posi-
tion which she held immediately before such trans-
fer. Where such position no longer exists but there
are other positions available for which the employee
is qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and salary or wage to
that of her former position.

(11) Replacement Employees
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
maternity leave.

(b) Before an employer engages a replacement employee
under this subclause, the employer shall inform that
person of the temporary nature of the employment
or transfer and of the rights of the employee who is
being replaced.

(c) Before an employer engages a person to replace an
employee temporarily promoted or transferred in
order to replace an employee exercising her rights
under this Clause, the employer shall inform that
person of the temporary nature of the promotion or
transfer and of the rights of the employee who is
being replaced.

(d) Provided that nothing in this subclause shall be con-
strued as requiring an employer to engage a replace-
ment employee.

(e) A replacement employee shall not be entitled to any
of the rights conferred by this Clause except where
her employment continues beyond the 12 months
qualifying period.

36.�FUTURE ARRANGEMENTS FOR ENTERPRISE
AGREEMENTS

Subject to the Industrial Relations Act 1988 it is the intention
of the parties to negotiate a Certified Agreement prior to the
completion of this agreement.

37.�TRAINEESHIP
(1) Scope
This clause shall apply to a trainee employed under the

Australian Traineeship System by an employer approved by
the State Management Committee.

(2) Definitions
For the purpose of this clause:

(a) �The Australian Traineeship System� means a struc-
tured system of on-the-job training with an employer
and off-the-job training in a Technical and Further
Education College or other training provider ap-
proved by the State Management Committee.

(b) �Trainee� means an employee engaged under the
terms of this award and in accordance with the pro-
visions of an Australian Traineeship established pur-
suant to Section 37D of the Industrial Training Act
1975 and approved by the State Management Com-
mittee.

(c) �Traineeship scheme� is a formal agreement of train-
ing approved by the State Management Committee
and registered pursuant to Section 37D of the In-
dustrial Training Act 1975.

(d) �State Management Committee� means a commit-
tee comprising representatives from the employers,

the union, Technical and Further Education (TAFE)
and the relevant federal state government depart-
ments which approve traineeship arrangements by
agreement of each of the parties. The State Manage-
ment Committee may be established pursuant to the
provisions of the Industrial Training Act 1975 or any
amendment to or substitution of that Act, provided
that any committee or body established in lieu of the
State Management Committee has the same repre-
sentative structure and decision making processes
as that committee.

(3) Objectives
(a) The objective of this clause is to provide form and

substance of the  conditions of employment, includ-
ing rates of pay, applicable to any  person engaged
under the Australian Traineeship System (ATS) and
who,  being a trainee under that system, is covered
by this agreement.

(b) The purpose is to enhance the skill levels of future
employment prospects for young people.

(c) An objective of the ATS is to provide employment
and training opportunities for young people.

(4) Form of Traineeship Agreement
(a) A traineeship shall be entered into by means of writ-

ten agreement in a form approved by the State Man-
agement Committee and registered in accordance
with the provisions of the Industrial Training Act
1975.

(b) A trainee shall not be engaged on a part time or casual
basis.

(c) The traineeship scheme shall be for a period of 12
months but this period may be varied with the agree-
ment of the union and the employer and with the
approval of the State Management Committee.

(5) Duties and Responsibilities
(a) A trainee shall participate in the approved on-the-

job training scheme and attend the approved off-the-
job training as prescribed in the training scheme.

(b) An employer shall release a trainee from work to
attend the prescribed off-the-job training course and
shall provide the on-the-job training approved by
the State Management Committee.

(c) The employer shall provide the level of supervision
in accordance with the approved training scheme
during the traineeship period.

(d) The overall traineeship scheme will be monitored
by officers of the Department of Employment, Edu-
cation and Training. An accredited representative of
the union shall have access during ordinary working
hours to inspect the relevant training records and
work books and subject to the approval of the em-
ployer, which shall not be unreasonably withheld,
may interview a trainee with respect to his/her
progress in the scheme.

(6) Overtime and Shift Work
(a) Shift work may be required to be worked by a trainee

to enable the requirements of the training scheme to
be effected. Where shift work is required, the trainee
shall not work on his/her own.

(b) Overtime shall not be worked by trainees except to
enable the requirements of the training scheme to be
effected. When overtime is worked, the relevant pen-
alties and allowances of this agreement shall apply
based on the normal full time hourly rate and paid at
the appropriate time and one half or double time rate.

(7) Wage Rates
The weekly wages payable to a trainee shall be determined

by multiplying the appropriate rate of pay prescribed in this
agreement by 39 which represents actual weeks spent on the
job and dividing that sum by 52 to provide a weekly wage.

(8) Classifications
A trainee shall be classified as a �Retail Food Employee

Grade 1� for the first six months of employment and shall
thereafter be classified as a �Retail Food Employee Grade II�
or �Retail Food Employee Grade III� in accordance with
Clause 6.�Definitions of this Agreement.
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38.�GRIEVANCE PROCEDURE
(1) Any question, dispute or difficulty arising from this

Agreement shall be dealt with in accordance with the following
procedure:

(a) The matter shall first be discussed between the em-
ployee affected and the appropriate supervisor. The
employee may choose to be represented by the un-
ion delegate.

(b) If not settled the matter shall be discussed between
the employee, an accredited representative of the
union and the appropriate representative of the Com-
pany.

(c) If not settled the matter shall be discussed between
an official of the union and an appropriate repre-
sentative of the Company.

(2) While the matter in dispute is being discussed in
accordance with the procedure, as prescribed in subclause (1)
hereof, work shall continue and the status quo as applying
before the dispute shall be maintained. No party shall be
prejudiced in relation to the final settlement by the continuance
of work in accordance with this clause.

(3) It is open to either party at any time to seek the assistance
of the Western Australian Industrial Relations Commission in
resolving any dispute.

39. � SIGNATORIES
For and on behalf of the
Shop, Distributive and Allied Employees�
Association of Western Australia
(signed)
Signature
JOSEPH BULLOCK
Name of Signatory
GENERAL SECRETARY
Position of Signatory

For and on behalf of

Signature
(signed)
Name of Signatory
CATHIE CAMERON
OWNER + PROPRIETOR
Position of Signatory
T/A RIVER ROOSTER BUNBURY

RIVER ROOSTER CARNARVON AGREEMENT
No. AG 270 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Shop, Distributive and Allied Employees� Association

of Western Australia
and

Albert Dei Giudici, trading as River Rooster Carnarvon.
No. AG 270 of 1996.

River Rooster Carnarvon Agreement No. AG 270 of 1996.
COMMISSIONER S.A. CAWLEY.

23 December 1996.
Order.

HAVING heard Ms K Cameron on behalf of the applicant and
Mr S Hansen on behalf of the respondent, now therefore I the
undersigned, pursuant to the powers conferred under the

Industrial Relations Act, 1979 and by consent, do hereby
order�

THAT the agreement expressed in the following Sched-
ule, to be known as the �River Rooster Carnarvon Agree-
ment No. AG 270 of 1996�, be and is hereby registered.

(Sgd.) S.A. CAWLEY,
[L.S] Commissioner.

Schedule.

1.�TITLE
This Agreement shall be known as the River Rooster

Carnarvon Agreement No. AG 270 of 1996.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Parties Bound
4. Area & Scope
5. Term
6. Definitions
7. Contract of Service
8. Hours
9. Overtime

10. Casual Employees
11. Part Time Employees
12. Meal Breaks
13. Meal Money
14. Sick Leave
15. Bereavement Leave
16. Holidays
17. Annual Leave
18. Long Service Leave
19. Payment of Wages
20. Wages
21. Junior Employees
22. Higher or Lower Duties
23. Uniforms and Laundering
24. Protective Clothing
25. Employees� Equipment
26. Limitation of Work
27. Travelling Facilities
28. Record
29. Roster
30. Change and Rest Rooms
31. First Aid Kit
32. Posting of Agreement and Union Notices
33. Under Rate Employees
34. Location Allowances
35. Maternity Leave
36. Future Arrangements For Enterprise Agreements
37. Traineeship
38. Grievance Procedure
39. Signatories

3.�PARTIES BOUND
This Agreement shall apply to and be binding on Albert Dei

Giudici trading as River Rooster Carnarvon (�The Company�)
and the Shop Distributive and Allied Employees Association
of Western Australia (�The Union�) and all persons employed
by the company to perform the duties of a Retail Food Em-
ployee Grade I to IV as defined in Clause 6.�Definitions.

It is estimated that 30 employees will be bound by this Agree-
ment upon registration.

4.�AREA & SCOPE
This Agreement shall apply to the Company with respect to

its operations at 94 Robinson Street, Carnarvon 6701 and
employees in the callings listed herein.

This Agreement shall apply to the exclusion of all other
awards and registered agreements.

5.�TERM
This Agreement shall operate for a period of three months

from the date of registration.
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6.�DEFINITIONS
(1) �Retail Food Establishment� shall mean an establish-

ment or part thereof which is operated by the parties to this
Agreement and which is wholly or predominantly engaged in
the receipt of orders for or the preparation, sale, serving or
delivery of mass marketed food from a standardised menu and
shall include any commissary, whether within such establish-
ment or elsewhere, where such food is prepared or partially
prepared.

(2) �Retail Food Employee Grade I� shall mean an employee
engaged in a retail food shop who is in the first six months of
employment and who is gaining the skills required of a Retail
Food Employee Grade II or Grade III.

(3) �Retail Food Employee Grade II� shall mean an em-
ployee with not less than six months service with the employer
who is engaged to assist with the preparation, assembly, cook-
ing or packing of product for sale; the maintenance of the
work area at a standard of cleanliness as determined by the
employer; the cleaning of cooking utensils, cutlery and glass-
ware; and/or in the delivery of product to the customer out-
side the establishment.

(4) �Retail Food Employee Grade III� shall mean an em-
ployee with not less than six months service with the employer
who performs customer service functions including the tak-
ing of orders by any means, the entering of information onto a
computer, the receipt of monies or other duties involving cus-
tomer contact except the delivery of product to the customer
outside the establishment.

(5) �Retail Food Employee Grade IV� shall mean an em-
ployee involved in the preparation of food using trades equiva-
lent skills and/or required to give direction to or be in charge
of Retail Food Employees Grades I�III.

(6) �Daily Spread of Shift� shall mean the time which elapses
from the employee�s actual starting time to the employee�s
actual finishing time for the day or shift.

7.�CONTRACT OF SERVICE
(1) Except for casual employees, the contract of service shall

be on a weekly basis, provided that one day�s notice of termi-
nation may be given on either side on any working day, or in
the event of such notice not being given by the payment by
the employer or the forfeiture by the employee, as the case
may be, of one day�s pay. Provided that any employee who is
dismissed for misconduct, shall be entitled to be paid all wages
due up to the time of dismissal only.

(2) For the purposes of this clause the term �one day�s no-
tice �shall mean notice to terminate employment from the end
of the employee�s shift on the following working day, and the
term �one day�s pay� shall mean eight hours� wages paid at
the ordinary hourly rate, provided that in the case of a part
time employee, at the ordinary hourly rate calculated on the
number of hours that the employee would have normally
worked.

8.�HOURS
(1) The ordinary hours of work shall be thirty eight per week,

not exceeding ten per day, to be worked over not more than
five days of the week, within a daily spread of eleven hours.
Each employee shall be entitled to two clear days off duty per
week.

(2) Notwithstanding the provisions of subclause (1) of this
clause, in cases where employees are rostered over a 19 day,
four week cycle, up to forty ordinary hours may be worked in
a week provided that the total number of ordinary hours in
any four week cycle shall not exceed 152.

9.�OVERTIME
(1) All work done at times other than those which the em-

ployee is rostered to work, or outside the daily spread of eleven
hours, or beyond ten hours in any one day or beyond five days
in any one week or beyond thirty eight hours in any one week�
except in the case of an employee rostered over a 19 day, four
week cycle as provided by subclause (2) of Clause 8.�Hours
of this Agreement in which case the limit to weekly ordinary
hours shall be forty�shall be overtime.

(2) Subject to the provisions of subclause (3) hereof, all
overtime worked between Monday to Friday, both inclusive,
and prior to twelve noon on Saturday shall be paid for at the

rate of time and a half for the first two hours and double time
thereafter. All overtime worked after twelve noon on a Satur-
day and all day on a Sunday, shall be paid for at the rate of
double time.

(3) All work done on an employee�s rostered day off shall
be paid for at the rate of double time with a minimum pay-
ment as for three hours� work.

(4) Notwithstanding anything contained in this clause to the
contrary, where a part time employee is requested to work
overtime beyond his or her regular finishing time in order to
meet unforeseen operational and/or staffing requirements, the
first hour of such overtime shall be paid for at the ordinary
time rate of pay, the second hour of such overtime shall be
paid for at the rate of time and a half with double time for any
hours worked thereafter. The provisions of this subclause shall
only apply to Part Time employees rostered to work nine or-
dinary hours or less on the day upon which the overtime is
worked.

(5) Notwithstanding anything contained in this clause, an
employer and an employee may agree that time off with pay
may be allowed in lieu of payment for overtime. Such time off
shall be allowed subject to�

(a) time off for each hour or part thereof shall be equiva-
lent to the overtime rate that otherwise would have
been paid.

(b) the time of taking time off being agreed at the time
of  arranging the overtime and shall be no later than
four weeks after the overtime is worked.

10.�CASUAL EMPLOYEES
(1) Casual employees shall mean employees engaged on an

hourly contract of service.
(2) Casual employees shall not be engaged for less than two

consecutive hours per time.
(3) Casual employees shall be paid at the ordinary rate of

pay of one thirty-eighth of the full time weekly rate of pay for
the appropriate classification as set out in subclause (1) of
Clause 20.�Wages of this Agreement plus twenty one and
one half per cent, provided that this rate shall be increased to
double time for all work performed on the holidays referred
to in subclause (1) of Clause 16 .�Holidays of this Agree-
ment.

(4) The working time for a casual employee on an outside
job, shall count from the time appointed for their attendance
at the job until they are discharged. Fares to and from the
place of engagement and the job shall be paid by the employer.

(5) The wages payable to a casual employee on an outside
job shall be forwarded to the employee within seventy two
hours of completion of the pay week in which such employee
was employed.

(6) The provisions of Clauses 14.�Sick Leave, 15.�Be-
reavement Leave, 16.�Holiday, 17.�Annual Leave and 35.�
Maternity Leave shall not apply to a casual employee.

11.�PART TIME EMPLOYEES
(1) A part time employee shall mean an employee engaged

on a weekly contract of service, who works regularly from
week to week for not less than three consecutive ordinary hours
per time, or more than ten ordinary hours per day, and not less
than nine or more than thirty ordinary hours each week over
not more than five days of the week.

(2) Subject to the limitations on daily and weekly hours for
part time employees as prescribed by subclause (1) of this
Clause, the number of ordinary hours to be worked on any
one day by a part time employee may be increased but not
decreased by agreement between the employer and the em-
ployee.

(3) Part time employees shall be paid at the ordinary time
rate of pay of one thirty-eighth of the full time weekly rate of
pay for the appropriate classification as set out in subclause
(1) of Clause 20.-Wages, provided that this rate shall be in-
creased to double time for all work performed on the holidays
referred to in subclause (1) of Clause 16.-Holidays of this
Agreement.

(4) All time worked by a part time employee beyond ten
ordinary hours per day, thirty ordinary hours per week or five
days per week or at times other than those which the employee
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is rostered to work shall be overtime and paid for at the appro-
priate overtime rate prescribed in Clause 9.-Overtime of this
Agreement.

(5) A part time employee shall be eligible for pro rata an-
nual leave and sick leave in accordance with Clauses 14.�
Sick Leave and 17.�Annual Leave in addition to being
eligible for bereavement leave and payment in lieu of public
holidays. In calculating the pro-rata entitlements of a part time
employee pursuant to this subclause, all ordinary hours worked
by the employee, including any additional ordinary hours
agreed pursuant to subclause (2) of this Clause, shall be in-
cluded in the calculation.

12.�MEAL BREAKS
(1) Every employee shall be entitled to a meal break of not

less than one half hour nor more than one hour after not more
than five hours work, provided that where an employee works
in excess of eight ordinary hours in any one day, the meal
break on that day may be taken after not more than six hours
work. Where it is not possible for the employer to grant a
meal break on any day, the said meal break shall be treated as
time worked and the employee shall be paid at the rate appli-
cable to the employee at the time such meal break is due, plus
fifty per cent of the ordinary hourly rate applying to such
employee, until such time as the employee is released for a
meal.

(2) In addition to breaks for a meal, there may be one other
break of at least two hours during each shift. Such break of
two hours may include a meal break.

(3) In addition to breaks for a meal as provided in this Clause,
any employee who is required to work in excess of eight ordi-
nary hours in any one day shall receive a paid tea break of ten
minutes. Such tea break shall be taken to suit the employer�s
business, but shall not be taken within one hour of the em-
ployee�s commencement or finishing time or within one hour
of the employee�s meal break.

13.�MEAL MONEY
(1) Any employee who is required to work overtime for more

than two hours on any day, without being notified on the pre-
vious day or earlier that he or she will be required to work
such overtime, will either be supplied with a meal by the em-
ployer or be paid $5.60 meal money.

14.�SICK LEAVE
(1) (a) An employee, including a part time employee, who

is unable to attend or remain at his or her place of employ-
ment during ordinary hours of work by reason of personal ill
health or injury shall be entitled to payment during such ab-
sence in accordance with the following provisions.

(b) Entitlement to payment shall accrue at the rate of one
sixth of a week for each completed month of service with the
employer.

(c) If in the first or successive years of service with the em-
ployer the employee is absent on the grounds of personal ill
health or injury for a period longer than his or her entitlement
to paid sick leave, payment may be adjusted at the end of that
year of service, or at the time the employee�s services termi-
nate, if before the end of that year of service, to the extent that
the employee has become entitled to further paid sick leave
during that year of service.

(2) The unused portions of the entitlement to paid sick leave
in any one year shall accumulate from year to year and subject
to this clause may be claimed by the employee if the absence
by reason of personal ill health or injury exceeds the period
for which entitlement has accrued during the year at the time
of the absence. Provided that an employee shall not be enti-
tled to claim payment for any period exceeding ten weeks in
any one year of service.

(3) To be entitled to payment in accordance with this Clause
the employee shall as soon as reasonably practicable advise
the employer of his or her inability to attend for work, the
nature of the illness or injury and the estimated duration of
the absence. Provided that such advice, other than in extraor-
dinary circumstances shall be given to the employer within 24
hours of the commencement of the absence.

(4) The provisions of this Clause do not apply to an em-
ployee who fails to produce a certificate from a medical prac-
titioner dated at the time of the absence or who fails to supply

such other proof of the illness or injury as the employer may
reasonably require provided that the employee shall not be
required to produce a certificate from a medical practitioner
with respect to absences of two days or less unless after two
such absences in any year of service the employer requests in
writing that the next and subsequent absences in that year, if
any, shall be accompanied by such certificate.

(5) (a) Subject to the provisions of this subclause, the provi-
sions of this Clause apply to an employee who suffers per-
sonal ill health or injury during the time when he or she is
absent on annual leave and an employee may apply for and
the employer shall grant paid sick leave in place of paid an-
nual leave.

(b) Application for replacement shall be made within seven
days of resuming work and then only if the employee was
confined to his or her place of residence or a hospital as a
result of his or her personal ill health or injury for a period of
seven consecutive days or more and he or she produces a cer-
tificate from a registered medical practitioner that he or she
was so confined. Provided that the provisions of this para-
graph do not relieve the employee of the obligation to advise
the employer in accordance with subclause (3) of this Clause
if he or she is unable to attend for work on the working day
next following the annual leave.

(c) Replacement of paid annual leave by paid sick leave
shall not exceed the period of paid sick leave to which the
employee was entitled at the time he or she proceeded on an-
nual leave and shall not be made with respect to fractions of a
day.

(d) Where paid sick leave has been granted by the employer
in accordance with paragraphs (a), (b) and (c) of this subclause,
that portion of the annual leave equivalent to the paid sick
leave is hereby replaced by the paid sick leave and the re-
placed annual leave may be taken at another time mutually
agreed to by the employer and the employee or, failing agree-
ment, shall be added to the employee�s next period of annual
leave or, if termination occurs before then, be paid for in ac-
cordance with the provisions of Clause 17.-Annual Leave.

(e) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken
provided that the annual leave loading prescribed in Clause
17.- Annual Leave of this Agreement, shall be deemed to have
been paid with respect to the replaced annual leave.

(6) The provisions of this Clause with respect to payment
do not apply to employees who are entitled to payment under
the Workers� Compensation and Rehabilitation Act 1981 nor
to employees whose injury or illness is the result of the em-
ployee�s own misconduct.

15.�BEREAVEMENT LEAVE
An employee, including a part time employee, shall, on the

death within Australia of a wife, husband, de-facto wife or
de-facto husband, father, father-in-law, mother, mother-in-law,
grandparent, brother, sister, child or stepchild be entitled on
notice to bereavement leave up to and including the day of the
funeral of such relation, and such leave shall be without de-
duction of pay for a period not exceeding the number of hours
worked by the employee in two ordinary working days. Proof
of such death shall be furnished by the employee to the satis-
faction of the employer if so requested. Provided that this
Clause shall have no effect while the period of entitlement to
leave coincides with any other period of leave that may be due
to the employee concerned.

16.�HOLIDAYS
(1) The following days shall be allowed as paid holidays for

full time and part time employees: New Year�s Day, Australia
Day, Labour Day, Good Friday, Easter Monday, Anzac Day,
State Foundation Day, Sovereign�s Birthday, Christmas Day
and Boxing Day.

(2) The paid holidays set out in subclause (1) hereof shall
be regarded as falling on the days upon which they are most
commonly observed in the State of Western Australia.

(3) In addition to the paid holidays set out in subclause (1)
of this clause, any day proclaimed as a public holiday or half
holiday under the Public and Bank Holidays Act 1972, not
being a day set out in subclause (1) of this clause or a day
observed in lieu thereof, shall be allowed as a paid holiday for
full and part time employees.
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(4) All work done on any of the holidays prescribed in this
Clause shall be paid at the rate of double time, with a mini-
mum payment as for three hours.

(5) Where a full time employee�s rostered day off coincides
with any of the holidays prescribed in this clause, such em-
ployee shall receive one day�s additional pay at ordinary rates
from the employer on the next succeeding pay day.

(6) Where a part time employee is rostered such that the day
of the week on which a holiday as prescribed by this clause
falls forms part of the roster but the employee is not rostered
to work on the holiday then such employee shall receive addi-
tional payment for the number of hours regularly worked on
that day of the week from the employer on the next succeed-
ing pay day.

17.�ANNUAL LEAVE
(1) Except as hereinafter provided, a period of four con-

secutive weeks� leave with payment as prescribed in this
Clause, shall be allowed annually to a full time or part time
employee by his/her employer after a period of twelve months�
continuous service.

(2) An employee before going on leave shall be paid the
wages the employee would have received in respect of the
ordinary time the employee would have worked had the em-
ployee not been on leave during the relevant period.

(3) During a period of annual leave an employee shall re-
ceive a loading of 17.5 per cent calculated on the employee�s
ordinary rate of wage.

(4) If any holiday proclaimed as per Clause 16.-Holidays of
this Agreement falls within an employee�s period of annual
leave, there shall be added to that period one day being an
ordinary working day for each holiday observed as aforesaid.

(5) (a) After one month�s continuous service in any qualify-
ing twelve monthly period an employee whose employment is
terminated shall, subject to the provisions of paragraph (b) of
this subclause, be paid one third of a week�s pay at his or her
ordinary rate of wage in respect of each completed month of
service in the qualifying period. The loading prescribed in
subclause (3) of this Clause shall not apply to this pro rata
payment.

(b) Where an employee is justifiably dismissed for miscon-
duct during any twelve monthly qualifying period, the provi-
sions of paragraph (a) of this subclause do not apply in respect
of any completed month of service in that qualifying period.

(6) An employee whose employment terminates after the
employee has completed a twelve monthly qualifying period
and who has not been allowed the leave prescribed in this
Clause in respect of that qualifying period, shall be given pay-
ment in lieu of that leave in accordance with the provisions of
this Clause.

(7) Any time in respect of which an employee is absent from
work, except time for which the employee is entitled to claim
sick pay, or time spent on holidays, annual leave or bereave-
ment leave as prescribed by this Agreement shall not count
for the purpose of determining his or her right to annual leave.

(8) In special circumstances and by mutual consent of the
employee, the employer and the union, annual leave may be
taken in not more than two periods, provided that neither of
such periods shall be of less than one week.

(9) Annual leave shall be granted to and taken by the em-
ployee within a period three months from the day on which it
became due, and the employee shall be given at least two
weeks� notice by the employer of the date that such leave will
commence.

18.�LONG SERVICE LEAVE
The long service leave provisions published in Volume 59

of the Western Australian Industrial Gazette at Pages 1-6, both
inclusive, are hereby incorporated and shall be deemed to be
part of this Agreement.

19.�PAYMENT OF WAGES
(1) The employer may elect to pay employees in cash, by

cheque or by means of credit transfer to a bank, building soci-
ety or credit union account in the name of the employee. The
day that the credit transfer is credited to the employee�s ac-
count shall be deemed to be the date of payment.

(2) Payment shall be made within three days of the last day
of the pay period. Payment by cash or cheque shall be made
during the employee�s ordinary working hours.

(3) No employer shall change its method of payment to em-
ployees without first giving them at least four week�s notice
of such change.

(4) Employees whose day off falls on pay day and who are
paid by cash or cheque, shall be paid their wages upon re-
quest from the employee to the employer, prior to the em-
ployee taking the day off.

(5) An employee who lawfully terminates employment or is
dismissed for reasons other than misconduct, shall be paid all
wages due to the employee by the employer on the day of
termination of employment, or within twenty four hours fol-
lowing such termination.

(6) At the time of being paid each employee shall be issued
with a statement by the employer showing the gross wages
and allowances and all deductions made therefrom.

(7) (a) The employer may elect to pay employees weekly or
fortnightly in accordance with subclauses (1) to (6) inclusive
of this Clause.

(b) No employer shall change the frequency of payment to
employees without first giving them and the union at least
four weeks notice of such change.

(c) The method of introducing a fortnightly pay system shall
be by the payment of an additional week�s wages in the last
weekly pay before the change to fortnightly pays to be repaid
by equal fortnightly deductions made from the next and sub-
sequent pays, provided that the period of repayment shall not
be less than 10 weeks or by some other method agreed upon
by the union and the employer.

20.�WAGES
(1) The following shall be the minimum rates of weekly

wage payable to employees covered by this Agreement.
Classification (total wage per week) $
Retail Food Employee Grade I 387.20
Retail Food Employee Grade II 387.20
Retail Food Employee Grade III 399.50
Retail Food Employee Grade IV 424.40

(2) A Retail Food Shop Employee Grade I or II who deliv-
ers orders to customers in his or her own vehicle shall receive
a payment, in addition to all other amounts provided in this
Agreement, equal to $1.50 for every delivery in excess of 3.4
deliveries per hour.

21.�JUNIOR EMPLOYEES
(1) Junior employees, other than those engaged in the prepa-

ration and/or serving of alcoholic beverages shall be paid the
percentage of the adult rate, as set out in subclause (2) hereof,
appropriate to their classification as determined by subclause
(1) of Clause 20.�Wages of this Agreement.

(2) The minimum weekly rates of wages for work in ordi-
nary time to be paid to junior employees shall be as follows:

Under 16 years of age 50%
Between 16 and 17 years 50%
Between 17 and 18 years 60%
Between 18 and 19 years 70%
Between 19 and 20 years 80%
At 20 years and over 100%

(3) Any junior employee who is primarily engaged in the
preparation and/or serving of alcoholic beverages shall be paid
the adult rate applicable to a Retail Food Employee Grade III.
Any junior employee whose duties include the preparation
and/or serving of alcoholic beverages shall be at least 18 years
of age.

(4) No junior female employee under the age of 18 shall be
employed after 8.00 p.m. on any day without permission in
writing from one of the parents or guardian of such junior
employee.

22.�HIGHER OR LOWER DUTIES
(1) Any employee performing work for two hours or more

in any day on duties carrying a higher prescribed rate of wage
than that in which the employee is engaged, shall be paid the
higher wage for the time so employed, provided that where an
employee is engaged for more than half of one day or shift on
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duties carrying a higher rate, the employee shall be paid the
higher rate for such day or shift.

(2) Any employee who is temporarily required to perform
duties carrying a lower prescribed rate of wage, shall do so
without any loss of pay.

(3) The employer may direct any employee to carry out such
duties as are within the limits of an employee�s skill, compe-
tence and training.

23.�UNIFORMS AND LAUNDERING
(1) Where uniforms are required by the employer to be worn

they shall be supplied, laundered and/or dry cleaned by the
employer and remain the property of the employer, provided
that in lieu of the employer laundering and/or dry cleaning
same, the employee shall be paid the following laundry al-
lowance per week:

$
Employees employed on a casual basis 1.50
Employees employed on a part time basis 1.75
Employees employed on a full time basis 2.00

Provided that the provisions of this Clause may be altered
by written agreement between the union and the employer.

(2) Where uniforms are supplied to an employee and where
the value of such uniforms exceeds $30.00, a once only de-
posit of $30.00 shall be paid by the employee by means of six
$5.00 instalments withheld by the employer from the employ-
ee�s wages during the first six pay periods. This deposit shall
be repaid to the employee on termination provided the uni-
forms issued to them are returned to the employer in good
condition, fair wear excepted.

In lieu of such $30.00 deposit, employers may withhold
$30.00 from the termination payment to any employee until
such time as the employee returns any uniform in his or her
possession in good condition, fair wear excepted.

24.�PROTECTIVE CLOTHING
(1) Employees who are required to wash dishes, clean toi-

lets or otherwise handle detergents, acids, soaps or any injuri-
ous substances shall be supplied, free of charge by the
employer, with rubber gloves or be paid an allowance of $1.00
per week in lieu.

(2) Where the conditions of work are such that employees
are unable to avoid their clothing becoming wet or dirty, they
shall be supplied with suitable protective clothing free of charge
by their employer.

(3) Where conditions of work are such that employees are
unable to avoid their feet becoming wet, they shall be sup-
plied by their employer free of charge with suitable protective
footwear.

(4) All articles supplied shall remain the property of the
employer and shall be returned when required, in good order
and condition, fair wear and tear excepted.

(5) Any dispute in respect to the application of this Clause
may be referred to a Board of Reference.

25.�EMPLOYEES� EQUIPMENT
(1) All knives, choppers, tools, brushes, towels, and other

utensils, implements and material which may be required to
be used by the employee for the purpose of carrying out his or
her duties, shall be supplied by the employer free of charge.

26.�LIMITATION OF WORK
(1) No female employee may be required to climb ladders

or any substitute therefore unless appropriately attired.
(2) No female employee shall be required to clean out male

public toilets, or male toilets within the employer�s establish-
ment unless it has been determined by a male employee that
the toilets are vacant and arrangements are made to ensure
that the toilets are not in use during the cleaning period.

(3) Employees called upon to carry or lift shall do so in
accordance with the Manual Handling Code of Practise is-
sued by the Occupational Health, Safety and Welfare Com-
mission of W.A.

27.�TRAVELLING FACILITIES
(1) Where an employee is detained at work until it is too

late to travel by the last ordinary bus, train or other regular

public conveyance to the employee�s usual place of residence,
the employer shall provide proper conveyance free of charge.

(2) If an employee is required to start work before the first
means of public conveyance (as described in subclause (1) of
this clause) is available to convey the employee from his or
her usual place of residence to the place of employment, the
employer shall provide a conveyance free of charge.

(3) The provisions of this clause do not apply to an em-
ployee who usually has his or her own means of conveyance.

28.�RECORD
(1) The employer shall keep, or cause to be kept, on his or

her business premises, or at each of them if more than one, a
Time and Wages Record, wherein shall be entered the follow-
ing information:

(a) the full name, postal address and occupation of each
employee employed and whether the employee is be-
ing employed on a full time, part time or casual con-
tract of service;

(b) the time each employee commences and finishes
work each day, including any breaks in shift;

(c) the number of hours worked each day by each em-
ployee and the total hours worked each pay period;

(d) the wages and (if any) overtime and allowances paid
to each employee each pay period;

(e) the age of any employee employed on junior rates of
pay.

(2) The Record shall be entered up by the employer from
day to day and shall be signed, if correct, by the employee at
the time of being paid. The employer and the employee shall
be severally responsible for the correctness of the Record.

(3) (a) Subject to the provisions of paragraph (b) of this
subclause, the Record shall be open for inspection to a duly
accredited representative of the union on the employer�s
premises from Monday to Friday, both inclusive, between the
hours of 9.00 a.m. to 5.00 p.m., (excepting from 12.00 noon
to 2.00 p.m.). In the case of any establishment which is only
open for business after 5.00 p.m., or on a Saturday or Sunday,
then the Record shall be open for inspection during all work-
ing hours. Such representative shall be permitted time to in-
spect the Record and, if he or she requires, shall be allowed to
take an extract or copy of any of the information contained in
the Record, which shall be maintained by the employer on the
business premises for a period of not less than twelve months.

(b) In respect of any establishment, situated outside a radius
of forty kilometres from the General Post Office, Perth, where
the Record for any reason is not available for inspection, an
extract or copy from such Record of Information required by
the Representative shall be forwarded by the employer to the
Registered Office of the union within fourteen days of the
date of the request made to inspect the Record.

(4) For the purposes of this clause the term �Record� shall
mean a book or single document wherein shall be entered all
the information required to be kept in accordance with the
provisions of subclause (1) of this clause.

29.�ROSTER
(1) A roster of the working hours of each full time and part

time employee employed shall be exhibited in the office of
each establishment and in such other place by the employer,
so as  it may be conveniently and readily seen by the em-
ployee employed.

(2) Such roster shall show�
(a) the name, occupation and type of employment of each

employee;
(b) the hours to be worked by each employee each day

and the breaks in shift to be taken.
(3) The roster in the office shall be open for inspection to a

duly accredited representative of the union at such time as the
�Record� is so open for inspection.

(4) Such rosters shall be drawn up in such a manner as to
show the working hours of each employee for at least one
week in advance of the date of the roster, and may only be
altered on account of the sickness of an employee, or by mu-
tual consent between the employee and the employer con-
cerned.
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30.�CHANGE AND REST ROOMS
(1) Adequate change and rest rooms shall be provided by

the employer where such are reasonably practicable.

31.�FIRST AID KIT
In each establishment the employer shall provide and con-

tinuously maintain at a place easily accessible to all employ-
ees an adequate First Aid Kit.

32.�POSTING OF AGREEMENT AND UNION
NOTICES

(1) In each establishment, a copy of this Agreement, if sup-
plied by the Union, shall be exhibited by the employer on the
business premises in such a place where it may be conven-
iently and readily seen by each employee employed.

(2) The Secretary of the union, or any other duly accredited
representative of the union, shall be permitted to post notices
relating to union business in a place where it may be conven-
iently and readily seen by each employee employed.

33.�UNDER RATE EMPLOYEES
(1) Any employee who, by reason of old age or infirmity, is

unable to earn the minimum wage, may be paid such lesser
wage as may from time to time be agreed upon in writing
between the union and the employer.

(2) In the event of no agreement being arrived at, the matter
may be referred to a Board of Reference for determination.

(3) After application has been made to a Board, and pend-
ing the Board�s decision, the employee shall be entitled to
work for and be employed at the proposed lesser rate.

34.�LOCATION ALLOWANCES
(1) Subject to the provisions of this clause, in addition to

the rates prescribed in Clause 20 -Wages of this Agreement,
an employee shall be paid the following weekly allowances
when employed in the towns described hereunder:

TOWN $
Agnew 14.80
Argyle 38.50
Balladonia 14.60
Barrow Island 25.10
Boulder 6.10
Broome 23.60
Bullfinch 7.00
Carnarvon 12.00
Cockatoo Island 25.90
Coolgardie 6.10
Cue 15.10
Dampier 20.40
Denham 12.00
Derby 24.50
Esperance 4.50
Eucla 16.50
Exmouth 21.10
Fitzroy Crossing 29.60
Goldsworthy 13.50
Halls Creek 33.70
Kalbarri 5.00
Kalgoorlie 6.10
Kambalda 6.10
Karratha 24.20
Koolan Island 25.90
Koolyanobbing 7.00
Kununurra 38.50
Laverton 15.00
Learmonth 21.10
Leinster 14.80
Leonora 15.00
Madura 15.60
Marble Bar 36.70
Meekatharra 13.00
Mount Magnet 16.10
Mundrabilla 16.10
Newman 14.20
Norseman 12.50
Nullagine 36.60
Onslow 25.10
Pannawonica 19.10
Paraburdoo 19.00

TOWN $
Port Hedland 20.30
Ravensthorpe 7.90
Roebourne 27.80
Sandstone 14.80
Shark Bay 12.00
Shay Gap 13.50
Southern Cross 7.00
Telfer 34.10
Teutonic Bore 14.80
Tom Price 19.00
Whim Creek 24.00
Wickham 23.40
Wiluna 15.10
Wittenoom 32.50
Wyndham 36.40

(2) Except as provided in subclause (3) of this clause, an
employee who has:

(a) a dependant shall be paid double the allowance pre-
scribed in subclause (1) of this clause;

(b) a partial dependant shall be paid the allowance pre-
scribed in subclause (1) of this clause plus the dif-
ference between that rate and the amount such partial
dependant is receiving by way of a district or loca-
tion allowance.

(3) Where an employee:
(a) is provided with board and lodging by the Company,

free of charge;
or

(b) is provided with an allowance in lieu of board and
lodging by virtue of this Agreement;

such employee shall be paid sixty six and two-thirds per cent
of the allowances prescribed in subclause (1) of this clause.

(4) Subject to subclause (2) of this clause, junior employ-
ees, casual employees, part time employees, apprentices re-
ceiving less than adult rate and employees employed for less
than a full week shall receive that proportion of the location
allowance as equates with the proportion that their wage for
ordinary hours that week is to the adult rate for the work per-
formed.

(5) Where an employee is on annual leave or receives pay-
ment in lieu of annual leave he/she shall be paid for the period
of such leave the location allowance to which he/she would
ordinarily be entitled.

(6) Where an employee is on long service leave or other
approved leave with pay (other than annual leave) he/she shall
only be paid location allowance for the period of such leave
he/she remains in the location in which he/she is employed.

(7) For the purposes of this clause:
(a) �Dependant� shall mean�

(i) a spouse or de-facto spouse; or
(ii) a child where there is no spouse or de facto

spouse; who does not receive a district or lo-
cation allowance.

(b) �Partial Dependant� shall mean a �dependant� as
prescribed in paragraph (a) of this subclause who
receives a district or location allowance that is less
than the location allowance prescribed in subclause
(1) of this clause.

(8) Where an employee is employed in a town or location
not specified in this clause the allowance payable for the pur-
pose of subclause (1) of this clause shall be such amount as
may be agreed between Australian Mines and Metals Asso-
ciation, the Chamber of Commerce and Industry of Western
Australia and the Trades and Labor Council of Western Aus-
tralia or, failing such agreement, as may be determined by the
Commission.

(9) Nothing herein contained shall have the effect of reduc-
ing any �district allowance� payable to any employee prior to
the registration of this Agreement.

(10) Subject to the making of a General Order pursuant to
Section 50 of the Act that part of each location allowance
representing prices shall be varied from the beginning of the
first pay period commencing on or after the first day in July of
each year in accordance with the annual percentage change in
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the Consumer Price Index (excluding housing), for Perth meas-
ured to the end of the immediately preceding March quarter,
the calculation to be taken to the nearest ten cents.

35.�MATERNITY LEAVE
(1) Eligibility for Maternity Leave
An employee who becomes pregnant shall, upon produc-

tion to her employer of a certificate from a duly qualified
medical practitioner stating the presumed date of her confine-
ment, be entitled to maternity leave provided that she has had
not less than 12 months� continuous service with that em-
ployer immediately preceding the date upon which she pro-
ceeds upon such leave.

For the purposes of this Clause:
(a) An �employee� shall include a part-time employee

but shall not include an employee engaged upon
casual or seasonal work.

(b) Maternity leave shall mean unpaid maternity leave.
(2) Period of Leave and Commencement of Leave

(a) Subject to subclauses (3) and (6) of this clause, the
period of maternity leave shall be for an unbroken
period of 12 to 52 weeks and shall include a period
of six weeks� compulsory leave to be taken immedi-
ately before the presumed date of confinement and a
period of six weeks� compulsory leave to be taken
immediately following confinement.

(b) An employee shall, not less than 10 weeks prior to
the presumed date of confinement, give notice in
writing to her employer stating the presumed date of
confinement.

(c) An employee shall give not less than four weeks�
notice in writing to her employer of the date upon
which she proposes to commence maternity leave,
stating the period of leave to be taken.

(d) An employee shall not be in breach of this order as a
consequence of failure to give the stipulated period
of notice in accordance with paragraph (c) hereof if
such failure is occasioned by the confinement oc-
curring earlier than the presumed date.

(3) Transfer to Safe Job
Where, in the opinion of a duly qualified medical practi-

tioner, illness or risks arising out of the pregnancy or hazards
connected with the work assigned to the employee make it
inadvisable for the employee to continue at her present work,
the employee shall, if the employer deems it practicable, be
transferred to a safe job at the rate and on the conditions at-
tached to that job until the commencement of maternity leave.

If the transfer to a safe job is not practicable, the employee
may, or the employer may require the employee to, take leave
for such period as is certified necessary by a duly qualified
medical practitioner. Such leave shall be treated as maternity
leave for the purposes of subclauses (7), (8), (9) and (10) of
this clause.

(4) Variation of Period of Maternity Leave
(a) Provided the addition does not extend the maternity

leave beyond 52 weeks, the period may be length-
ened once only, save with the agreement of the em-
ployer, by the employee giving not less than 14 days�
notice in writing stating the period by which the leave
is to be lengthened.

(b) The period of leave may, with the consent of the
employer, be shortened by the employee giving not
less than 14 days� notice in writing stating the pe-
riod by which the leave is to be shortened.

(5) Cancellation of Maternity Leave
(a) Maternity leave, applied for but not commenced,

shall be cancelled when the pregnancy of an em-
ployee terminates other than by the birth of a living
child.

(b) Where the pregnancy of an employee then on mater-
nity leave terminates other than by the birth of a liv-
ing child, it shall be the right of the employee to
resume work at a time nominated by the employer
which shall not exceed four weeks from the date of
notice in writing by the employee to the employer
that she desires to resume work.

(6) Special Maternity Leave and Sick Leave
(a) Where the pregnancy of an employee not then on

maternity leave terminates after 28 weeks other than
by the birth of a living child then�

(i) she shall be entitled to such period of unpaid
leave (to be known as special maternity leave)
as a duly qualified medical practitioner certi-
fies as necessary before her return to work, or

(ii) for illness other than the normal consequences
of confinement she shall be entitled, either in
lieu of or in addition to special maternity leave,
to such paid sick leave as to which she is then
entitled and which a duly qualified medical
practitioner certifies as necessary before her
return to work.

(b) Where an employee not then on maternity leave suf-
fers   illness related to her pregnancy, she may take
such paid sick leave as to which she is then entitled
and such further unpaid leave (to be known as spe-
cial maternity leave) as a duly qualified medical prac-
titioner certifies as necessary before her return to
work, provided that the aggregate of paid sick leave,
special maternity leave and maternity leave shall not
exceed 52 weeks.

(c) For the purposes of subclauses (7), (8) and (9) of
this clause, maternity leave shall include special ma-
ternity leave.

(d) An employee returning to work after the completion
of a period of leave taken pursuant to this subclause
shall be entitled to the position which she held im-
mediately before proceeding on such leave or, in the
case of an employee who has transferred to a safe
job pursuant to subclause (3) of this clause, to the
position she held immediately before such transfer.
Where such position no longer exists but there are
other positions available, for which the employee is
qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and salary or wage to
that of her former position.

(7) Maternity Leave and Other Leave Entitlements
Provided the aggregate of leave including leave taken pur-

suant to subclauses (3) and (6) of this clause does not exceed
52 weeks,

(a) an employee may, in lieu of or in conjunction with
maternity leave, take any annual leave or long serv-
ice leave or any part thereof to which she is then
entitled.

(b) paid sick leave or other paid authorised Agreement
absences (excluding annual leave or long service
leave), shall not be available to an employee during
her absence on maternity leave.

(8) Effect of Maternity Leave on Employment
Notwithstanding any award, or other provision to the con-

trary, absence on maternity leave shall not break the continu-
ity of service of an employee but shall not be taken into account
in calculating the period of service for any purpose of the agree-
ment.

(9) Termination of Employment
(a) An employee on maternity leave may terminate her

employment at any time during the period of leave
by notice given in accordance with this Agreement.

(b) An employer shall not terminate the employment of
an employee on the ground of her pregnancy or of
her absence on maternity leave, but otherwise the
rights of an employer in relation to termination of
employment are not hereby affected.

(10) Return to Work After Maternity Leave
(a) An employee shall confirm her intention of return-

ing to her work by notice in writing to the employer
given no less than four weeks prior to the expiration
of her period of maternity leave.

(b) An employee, upon the expiration of the notice re-
quired by paragraph (a) of this subclause, shall be
entitled to the position which she held immediately
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before proceeding on maternity leave or, in the case
of an employee who was transferred to a safe job
pursuant to subclause (3) of this clause, to the posi-
tion which she held immediately before such trans-
fer. Where such position no longer exists but there
are other positions available for which the employee
is qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and salary or wage to
that of her former position.

(11) Replacement Employees
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
maternity leave.

(b) Before an employer engages a replacement employee
under this subclause, the employer shall inform that
person of the temporary nature of the employment
or transfer and of the rights of the employee who is
being replaced.

(c) Before an employer engages a person to replace an
employee temporarily promoted or transferred in or-
der to replace an employee exercising her rights un-
der this Clause, the employer shall inform that person
of the temporary nature of the promotion or transfer
and of the rights of the employee who is being re-
placed.

(d) Provided that nothing in this subclause shall be con-
strued as requiring an employer to engage a replace-
ment employee.

(e) A replacement employee shall not be entitled to any
of the rights conferred by this Clause except where
her employment continues beyond the 12 months
qualifying period.

36.�FUTURE ARRANGEMENTS FOR ENTERPRISE
AGREEMENTS

Subject to the Industrial Relations Act 1988 it is the inten-
tion of the parties to negotiate a Certified Agreement prior to
the completion of this agreement.

37.�TRAINEESHIP
(1) Scope
This clause shall apply to a trainee employed under the

Australian Traineeship System by an employer approved by
the State Management Committee.

(2) Definitions
For the purpose of this clause:

(a) �The Australian Traineeship System� means a struc-
tured system of on-the-job training with an employer
and off-the-job training in a Technical and Further
Education College or other training provider ap-
proved by the State Management Committee.

(b) �Trainee� means an employee engaged under the
terms of this award and in accordance with the pro-
visions of an Australian Traineeship established pur-
suant to Section 37D of the Industrial Training Act
1975 and approved by the State Management Com-
mittee.

(c) �Traineeship scheme� is a formal agreement of train-
ing approved by the State Management Committee
and registered pursuant to Section 37D of the In-
dustrial Training Act 1975.

(d) �State Management Committee� means a commit-
tee comprising representatives from the employers,
the union, Technical and Further Education (TAFE)
and the relevant federal state government depart-
ments which approve traineeship arrangements by
agreement of each of the parties. The State Manage-
ment Committee may be established pursuant to the
provisions of the Industrial Training Act 1975 or any
amendment to or substitution of that Act, provided
that any committee or body established in lieu of the
State Management Committee has the same repre-
sentative structure and decision making processes
as that committee.

(3) Objectives
(a) The objective of this clause is to provide form and

substance of the  conditions of employment, includ-
ing rates of pay, applicable to any  person engaged
under the Australian Traineeship System (ATS) and
who,  being a trainee under that system, is covered
by this agreement.

(b) The purpose is to enhance the skill levels of future
employment prospects for young people.

(c) An objective of the ATS is to provide employment
and training opportunities for young people.

(4) Form of Traineeship Agreement
(a) A traineeship shall be entered into by means of writ-

ten agreement in a form approved by the State Man-
agement Committee and registered in accordance
with the provisions of the Industrial Training Act
1975.

(b) A trainee shall not be engaged on a part time or casual
basis.

(c) The traineeship scheme shall be for a period of 12
months but this period may be varied with the agree-
ment of the union and the employer and with the
approval of the State Management Committee.

(5) Duties and Responsibilities
(a) A trainee shall participate in the approved on-the-

job training scheme and attend the approved off-the-
job training as prescribed in the training scheme.

(b) An employer shall release a trainee from work to
attend the prescribed off-the-job training course and
shall provide the on-the-job training approved by
the State Management Committee.

(c) The employer shall provide the level of supervision
in accordance with the approved training scheme
during the traineeship period.

(d) The overall traineeship scheme will be monitored
by officers of the Department of Employment, Edu-
cation and Training. An accredited representative of
the union shall have access during ordinary working
hours to inspect the relevant training records and
work books and subject to the approval of the em-
ployer, which shall not be unreasonably withheld,
may interview a trainee with respect to his/her
progress in the scheme.

(6) Overtime and Shift Work
(a) Shift work may be required to be worked by a trainee

to enable the requirements of the training scheme to
be effected. Where shift work is required, the trainee
shall not work on his/her own.

(b) Overtime shall not be worked by trainees except to
enable the requirements of the training scheme to be
effected. When overtime is worked, the relevant pen-
alties and allowances of this agreement shall apply
based on the normal full time hourly rate and paid at
the appropriate time and one half or double time rate.

(7) Wage Rates
The weekly wages payable to a trainee shall be determined

by multiplying the appropriate rate of pay prescribed in this
agreement by 39 which represents actual weeks spent on the
job and dividing that sum by 52 to provide a weekly wage.

(8) Classifications
A trainee shall be classified as a �Retail Food Employee

Grade 1� for the first six months of employment and shall
thereafter be classified as a �Retail Food Employee Grade II�
or �Retail Food Employee Grade III� in accordance with
Clause 6.�Definitions of this Agreement.

38.�GRIEVANCE PROCEDURE
(1) Any question, dispute or difficulty arising from this

Agreement shall be dealt with in accordance with the follow-
ing procedure:

(a) The matter shall first be discussed between the em-
ployee affected and the appropriate supervisor. The
employee may choose to be represented by the un-
ion delegate.
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(b) If not settled the matter shall be discussed between
the employee, an accredited representative of the
union and the appropriate representative of the Com-
pany.

(c) If not settled the matter shall be discussed between
an official of the union and an appropriate repre-
sentative of the Company.

(2) While the matter in dispute is being discussed in accord-
ance with the procedure, as prescribed in subclause (1) hereof,
work shall continue and the status quo as applying before the
dispute shall be maintained. No party shall be prejudiced in
relation to the final settlement by the continuance of work in
accordance with this clause.

(3) It is open to either party at any time to seek the assist-
ance of the Western Australian Industrial Relations Commis-
sion in resolving any dispute.

39. � SIGNATORIES
For and on behalf of the
Shop, Distributive and Allied Employees�
Association of Western Australia
(signed)
Signature
JOSEPH BULLOCK
Name of Signatory
GENERAL SECRETARY
Position of Signatory
For and on behalf of
BUS & TOURIST TERMINAL PTY LTD
TRADING AS RIVER ROOSTER CARNARVON
94 ROBINSON STREET CARNARVON
Signature
(signed)
ALBERTO DEI GUIDICI
Name of Signatory
MANAGING DIRECTOR
Position of Signatory

RIVER ROOSTER MARGARET RIVER
AGREEMENT.

No. AG 269 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Shop, Distributive and Allied Employees� Association

of Western Australia
and

Jim & Rose Pether, trading as River Rooster Margaret
River.

No. AG 269 of 1996.
River Rooster Margaret River Agreement No. AG 269 of

1996.
COMMISSIONER S A CAWLEY.

23 December 1996.
Order.

HAVING heard Ms K Cameron on behalf of the applicant and
Mr S Hansen on behalf of the respondent, now therefore I the
undersigned, pursuant to the powers conferred under the
Industrial Relations Act, 1979 and by consent, do hereby
order�

THAT the agreement expressed in the following Sched-
ule, to be known as the �River Rooster Margaret River
Agreement No. AG 269 of 1996�, be and is hereby regis-
tered.

(Sgd.) S. A. CAWLEY,    
[L.S.] Commissioner.

���

Schedule.

1.�TITLE
This Agreement shall be known as the River Rooster

Margaret River Agreement No. AG 269 of 1996.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Parties Bound
4. Area & Scope
5. Term
6. Definitions
7. Contract of Service
8. Hours
9. Overtime

10. Casual Employees
11. Part Time Employees
12. Meal Breaks
13. Meal Money
14. Sick Leave
15. Bereavement Leave
16. Holidays
17. Annual Leave
18. Long Service Leave
19. Payment of Wages
20. Wages
21. Junior Employees
22. Higher or Lower Duties
23. Uniforms and Laundering
24. Protective Clothing
25. Employees� Equipment
26. Limitation of Work
27. Travelling Facilities
28. Record
29. Roster
30. Change and Rest Rooms
31. First Aid Kit
32. Posting of Agreement and Union Notices
33. Under Rate Employees
34. Location Allowances
35. Maternity Leave
36. Future Arrangements For Enterprise Agreements
37. Traineeship
38. Grievance Procedure
39. Signatories

3.�PARTIES BOUND
This Agreement shall apply to and be binding on Jim &

Rose Pether trading as River Rooster Margaret River (�The
Company�) and the Shop Distributive and Allied Employees
Association of Western Australia (�The Union�) and all
persons employed by the company to perform the duties of a
Retail Food Employee Grade I to IV as defined in Clause 6.�
Definitions.

It is estimated that 20 employees will be bound by this
Agreement upon registration.

4.�AREA & SCOPE
This Agreement shall apply to the Company with respect to

its operations at Shop 12, Town Square, Bussel Highway,
Margaret River 6285 and employees in the callings listed
herein.

This Agreement shall apply to the exclusion of all other
awards and registered agreements.

5.�TERM
This Agreement shall operate for a period of three months

from the date of registration.

6.�DEFINITIONS
(1) �Retail Food Establishment� shall mean an establishment

or part thereof which is operated by the parties to this
Agreement and which is wholly or predominantly engaged in
the receipt of orders for or the preparation, sale, serving or
delivery of mass marketed food from a standardised menu and
shall include any commissary, whether within such
establishment or elsewhere, where such food is prepared or
partially prepared.

(2) �Retail Food Employee Grade I� shall mean an employee
engaged in a retail food shop who is in the first six months of
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employment and who is gaining the skills required of a Retail
Food Employee Grade II or Grade III.

(3) �Retail Food Employee Grade II� shall mean an employee
with not less than six months service with the employer who
is engaged to assist with the preparation, assembly, cooking
or packing of product for sale; the maintenance of the work
area at a standard of cleanliness as determined by the employer;
the cleaning of cooking utensils, cutlery and glassware; and/
or in the delivery of product to the customer outside the
establishment.

(4) �Retail Food Employee Grade III� shall mean an
employee with not less than six months service with the
employer who performs customer service functions including
the taking of orders by any means, the entering of information
onto a computer, the receipt of monies or other duties involving
customer contact except the delivery of product to the customer
outside the establishment.

(5) �Retail Food Employee Grade IV� shall mean an
employee involved in the preparation of food using trades
equivalent skills and/or required to give direction to or be in
charge of Retail Food Employees Grades I�III.

(6) �Daily Spread of Shift� shall mean the time which elapses
from the employee�s actual starting time to the employee�s
actual finishing time for the day or shift.

7.�CONTRACT OF SERVICE
(1) Except for casual employees, the contract of service shall

be on a weekly basis, provided that one day�s notice of
termination may be given on either side on any working day,
or in the event of such notice not being given by the payment
by the employer or the forfeiture by the employee, as the case
may be, of one day�s pay. Provided that any employee who is
dismissed for misconduct, shall be entitled to be paid all wages
due up to the time of dismissal only.

(2) For the purposes of this clause the term �one day�s notice
�shall mean notice to terminate employment from the end of
the employee�s shift on the following working day, and the
term �one day�s pay� shall mean eight hours� wages paid at
the ordinary hourly rate, provided that in the case of a part
time employee, at the ordinary hourly rate calculated on the
number of hours that the employee would have normally
worked.

8.�HOURS
(1) The ordinary hours of work shall be thirty eight per week,

not exceeding ten per day, to be worked over not more than
five days of the week, within a daily spread of eleven hours.
Each employee shall be entitled to two clear days off duty per
week.

(2) Notwithstanding the provisions of subclause (1) of this
clause, in cases where employees are rostered over a 19 day,
four week cycle, up to forty ordinary hours may be worked in
a week provided that the total number of ordinary hours in
any four week cycle shall not exceed 152.

9.�OVERTIME
(1) All work done at times other than those which the

employee is rostered to work, or outside the daily spread of
eleven hours, or beyond ten hours in any one day or beyond
five days in any one week or beyond thirty eight hours in any
one week�except in the case of an employee rostered over a
19 day, four week cycle as provided by subclause (2) of Clause
8.�Hours of this Agreement in which case the limit to weekly
ordinary hours shall be forty�shall be overtime.

(2) Subject to the provisions of subclause (3) hereof, all
overtime worked between Monday to Friday, both inclusive,
and prior to twelve noon on Saturday shall be paid for at the
rate of time and a half for the first two hours and double time
thereafter. All overtime worked after twelve noon on a Saturday
and all day on a Sunday, shall be paid for at the rate of double
time.

(3) All work done on an employee�s rostered day off shall
be paid for at the rate of double time with a minimum payment
as for three hours� work.

(4) Notwithstanding anything contained in this clause to the
contrary, where a part time employee is requested to work
overtime beyond his or her regular finishing time in order to
meet unforeseen operational and/or staffing requirements, the

first hour of such overtime shall be paid for at the ordinary
time rate of pay, the second hour of such overtime shall be
paid for at the rate of time and a half with double time for any
hours worked thereafter. The provisions of this subclause shall
only apply to Part Time employees rostered to work nine
ordinary hours or less on the day upon which the overtime is
worked.

(5) Notwithstanding anything contained in this clause, an
employer and an employee may agree that time off with pay
may be allowed in lieu of payment for overtime. Such time off
shall be allowed subject to�

(a) time off for each hour or part thereof shall be equiva-
lent to the overtime rate that otherwise would have
been paid.

(b) the time of taking time off being agreed at the time
of  arranging the overtime and shall be no later than
four weeks after the overtime is worked.

10.�CASUAL EMPLOYEES
(1) Casual employees shall mean employees engaged on an

hourly contract of service.
(2) Casual employees shall not be engaged for less than two

consecutive hours per time.
(3) Casual employees shall be paid at the ordinary rate of

pay of one thirty-eighth of the full time weekly rate of pay for
the appropriate classification as set out in subclause (1) of
Clause 20.�Wages of this Agreement plus twenty one and
one half per cent, provided that this rate shall be increased to
double time for all work performed on the holidays referred
to in subclause (1) of Clause 16 .�Holidays of this Agreement.

(4) The working time for a casual employee on an outside
job, shall count from the time appointed for their attendance
at the job until they are discharged. Fares to and from the
place of engagement and the job shall be paid by the employer.

(5) The wages payable to a casual employee on an outside
job shall be forwarded to the employee within seventy two
hours of completion of the pay week in which such employee
was employed.

(6) The provisions of Clauses 14.�Sick Leave, 15.�
Bereavement Leave, 16.�Holiday, 17.�Annual Leave and
35.�Maternity Leave shall not apply to a casual employee.

11.�PART TIME EMPLOYEES
(1) A part time employee shall mean an employee engaged

on a weekly contract of service, who works regularly from
week to week for not less than three consecutive ordinary hours
per time, or more than ten ordinary hours per day, and not less
than nine or more than thirty ordinary hours each week over
not more than five days of the week.

(2) Subject to the limitations on daily and weekly hours for
part time employees as prescribed by subclause (1) of this
Clause, the number of ordinary hours to be worked on any
one day by a part time employee may be increased but not
decreased by agreement between the employer and the
employee.

(3) Part time employees shall be paid at the ordinary time
rate of pay of one thirty-eighth of the full time weekly rate of
pay for the appropriate classification as set out in subclause
(1) of Clause 20.-Wages, provided that this rate shall be
increased to double time for all work performed on the holidays
referred to in subclause (1) of Clause 16.-Holidays of this
Agreement.

(4) All time worked by a part time employee beyond ten
ordinary hours per day, thirty ordinary hours per week or five
days per week or at times other than those which the employee
is rostered to work shall be overtime and paid for at the
appropriate overtime rate prescribed in Clause 9.-Overtime of
this Agreement.

(5) A part time employee shall be eligible for pro rata annual
leave and sick leave in accordance with Clauses 14.�Sick
Leave and 17.�Annual Leave in addition to being eligible
for bereavement leave and payment in lieu of public holidays.
In calculating the pro-rata entitlements of a part time employee
pursuant to this subclause, all ordinary hours worked by the
employee, including any additional ordinary hours agreed
pursuant to subclause (2) of this Clause, shall be included in
the calculation.
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12.�MEAL BREAKS
(1) Every employee shall be entitled to a meal break of not

less than one half hour nor more than one hour after not more
than five hours work, provided that where an employee works
in excess of eight ordinary hours in any one day, the meal
break on that day may be taken after not more than six hours
work. Where it is not possible for the employer to grant a
meal break on any day, the said meal break shall be treated as
time worked and the employee shall be paid at the rate
applicable to the employee at the time such meal break is due,
plus fifty per cent of the ordinary hourly rate applying to such
employee, until such time as the employee is released for a
meal.

(2) In addition to breaks for a meal, there may be one other
break of at least two hours during each shift. Such break of
two hours may include a meal break.

(3) In addition to breaks for a meal as provided in this Clause,
any employee who is required to work in excess of eight
ordinary hours in any one day shall receive a paid tea break of
ten minutes. Such tea break shall be taken to suit the employer�s
business, but shall not be taken within one hour of the
employee�s commencement or finishing time or within one
hour of the employee�s meal break.

13.�MEAL MONEY
(1) Any employee who is required to work overtime for more

than two hours on any day, without being notified on the
previous day or earlier that he or she will be required to work
such overtime, will either be supplied with a meal by the
employer or be paid $5.60 meal money.

14.�SICK LEAVE
(1) (a) An employee, including a part time employee, who

is unable to attend or remain at his or her place of employment
during ordinary hours of work by reason of personal ill health
or injury shall be entitled to payment during such absence in
accordance with the following provisions.

(b) Entitlement to payment shall accrue at the rate of one
sixth of a week for each completed month of service with the
employer.

(c) If in the first or successive years of service with the
employer the employee is absent on the grounds of personal
ill health or injury for a period longer than his or her entitlement
to paid sick leave, payment may be adjusted at the end of that
year of service, or at the time the employee�s services terminate,
if before the end of that year of service, to the extent that the
employee has become entitled to further paid sick leave during
that year of service.

(2) The unused portions of the entitlement to paid sick leave
in any one year shall accumulate from year to year and subject
to this clause may be claimed by the employee if the absence
by reason of personal ill health or injury exceeds the period
for which entitlement has accrued during the year at the time
of the absence. Provided that an employee shall not be entitled
to claim payment for any period exceeding ten weeks in any
one year of service.

(3) To be entitled to payment in accordance with this Clause
the employee shall as soon as reasonably practicable advise
the employer of his or her inability to attend for work, the
nature of the illness or injury and the estimated duration of
the absence. Provided that such advice, other than in
extraordinary circumstances shall be given to the employer
within 24 hours of the commencement of the absence.

(4) The provisions of this Clause do not apply to an employee
who fails to produce a certificate from a medical practitioner
dated at the time of the absence or who fails to supply such
other proof of the illness or injury as the employer may
reasonably require provided that the employee shall not be
required to produce a certificate from a medical practitioner
with respect to absences of two days or less unless after two
such absences in any year of service the employer requests in
writing that the next and subsequent absences in that year, if
any, shall be accompanied by such certificate.

(5) (a) Subject to the provisions of this subclause, the
provisions of this Clause apply to an employee who suffers
personal ill health or injury during the time when he or she is
absent on annual leave and an employee may apply for and
the employer shall grant paid sick leave in place of paid annual
leave.

(b) Application for replacement shall be made within seven
days of resuming work and then only if the employee was
confined to his or her place of residence or a hospital as a
result of his or her personal ill health or injury for a period of
seven consecutive days or more and he or she produces a
certificate from a registered medical practitioner that he or
she was so confined. Provided that the provisions of this
paragraph do not relieve the employee of the obligation to
advise the employer in accordance with subclause (3) of this
Clause if he or she is unable to attend for work on the working
day next following the annual leave.

(c) Replacement of paid annual leave by paid sick leave
shall not exceed the period of paid sick leave to which the
employee was entitled at the time he or she proceeded on
annual leave and shall not be made with respect to fractions of
a day.

(d) Where paid sick leave has been granted by the employer
in accordance with paragraphs (a), (b) and (c) of this subclause,
that portion of the annual leave equivalent to the paid sick
leave is hereby replaced by the paid sick leave and the replaced
annual leave may be taken at another time mutually agreed to
by the employer and the employee or, failing agreement, shall
be added to the employee�s next period of annual leave or, if
termination occurs before then, be paid for in accordance with
the provisions of Clause 17.-Annual Leave.

(e) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken
provided that the annual leave loading prescribed in Clause
17.- Annual Leave of this Agreement, shall be deemed to have
been paid with respect to the replaced annual leave.

(6) The provisions of this Clause with respect to payment
do not apply to employees who are entitled to payment under
the Workers� Compensation and Rehabilitation Act 1981 nor
to employees whose injury or illness is the result of the
employee�s own misconduct.

15.�BEREAVEMENT LEAVE
An employee, including a part time employee, shall, on the

death within Australia of a wife, husband, de-facto wife or
de-facto husband, father, father-in-law, mother, mother-in-law,
grandparent, brother, sister, child or stepchild be entitled on
notice to bereavement leave up to and including the day of the
funeral of such relation, and such leave shall be without
deduction of pay for a period not exceeding the number of
hours worked by the employee in two ordinary working days.
Proof of such death shall be furnished by the employee to the
satisfaction of the employer if so requested. Provided that this
Clause shall have no effect while the period of entitlement to
leave coincides with any other period of leave that may be due
to the employee concerned.

16.�HOLIDAYS
(1) The following days shall be allowed as paid holidays for

full time and part time employees: New Year�s Day, Australia
Day, Labour Day, Good Friday, Easter Monday, Anzac Day,
State Foundation Day, Sovereign�s Birthday, Christmas Day
and Boxing Day.

(2) The paid holidays set out in subclause (1) hereof shall
be regarded as falling on the days upon which they are most
commonly observed in the State of Western Australia.

(3) In addition to the paid holidays set out in subclause (1)
of this clause, any day proclaimed as a public holiday or half
holiday under the Public and Bank Holidays Act 1972, not
being a day set out in subclause (1) of this clause or a day
observed in lieu thereof, shall be allowed as a paid holiday for
full and part time employees.

(4) All work done on any of the holidays prescribed in this
Clause shall be paid at the rate of double time, with a minimum
payment as for three hours.

(5) Where a full time employee�s rostered day off coincides
with any of the holidays prescribed in this clause, such
employee shall receive one day�s additional pay at ordinary
rates from the employer on the next succeeding pay day.

(6) Where a part time employee is rostered such that the day
of the week on which a holiday as prescribed by this clause
falls forms part of the roster but the employee is not rostered
to work on the holiday then such employee shall receive
additional payment for the number of hours regularly worked
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on that day of the week from the employer on the next
succeeding pay day.

17.�ANNUAL LEAVE
(1) Except as hereinafter provided, a period of four

consecutive weeks� leave with payment as prescribed in this
Clause, shall be allowed annually to a full time or part time
employee by his/her employer after a period of twelve months�
continuous service.

(2) An employee before going on leave shall be paid the
wages the employee would have received in respect of the
ordinary time the employee would have worked had the
employee not been on leave during the relevant period.

(3) During a period of annual leave an employee shall receive
a loading of 17.5 per cent calculated on the employee�s ordinary
rate of wage.

(4) If any holiday proclaimed as per Clause 16.-Holidays of
this Agreement falls within an employee�s period of annual
leave, there shall be added to that period one day being an
ordinary working day for each holiday observed as aforesaid.

(5) (a) After one month�s continuous service in any qualifying
twelve monthly period an employee whose employment is
terminated shall, subject to the provisions of paragraph (b) of
this subclause, be paid one third of a week�s pay at his or her
ordinary rate of wage in respect of each completed month of
service in the qualifying period. The loading prescribed in
subclause (3) of this Clause shall not apply to this pro rata
payment.

(b) Where an employee is justifiably dismissed for
misconduct during any twelve monthly qualifying period, the
provisions of paragraph (a) of this subclause do not apply in
respect of any completed month of service in that qualifying
period.

(6) An employee whose employment terminates after the
employee has completed a twelve monthly qualifying period
and who has not been allowed the leave prescribed in this
Clause in respect of that qualifying period, shall be given
payment in lieu of that leave in accordance with the provisions
of this Clause.

(7) Any time in respect of which an employee is absent from
work, except time for which the employee is entitled to claim
sick pay, or time spent on holidays, annual leave or
bereavement leave as prescribed by this Agreement shall not
count for the purpose of determining his or her right to annual
leave.

(8) In special circumstances and by mutual consent of the
employee, the employer and the union, annual leave may be
taken in not more than two periods, provided that neither of
such periods shall be of less than one week.

(9) Annual leave shall be granted to and taken by the
employee within a period three months from the day on which
it became due, and the employee shall be given at least two
weeks� notice by the employer of the date that such leave will
commence.

18.�LONG SERVICE LEAVE
The long service leave provisions published in Volume 59

of the Western Australian Industrial Gazette at Pages 1-6, both
inclusive, are hereby incorporated and shall be deemed to be
part of this Agreement.

19.�PAYMENT OF WAGES
(1) The employer may elect to pay employees in cash, by

cheque or by means of credit transfer to a bank, building society
or credit union account in the name of the employee. The day
that the credit transfer is credited to the employee�s account
shall be deemed to be the date of payment.

(2) Payment shall be made within three days of the last day
of the pay period. Payment by cash or cheque shall be made
during the employee�s ordinary working hours.

(3) No employer shall change its method of payment to
employees without first giving them at least four week�s notice
of such change.

(4) Employees whose day off falls on pay day and who are
paid by cash or cheque, shall be paid their wages upon request
from the employee to the employer, prior to the employee
taking the day off.

(5) An employee who lawfully terminates employment or is
dismissed for reasons other than misconduct, shall be paid all
wages due to the employee by the employer on the day of
termination of employment, or within twenty four hours
following such termination.

(6) At the time of being paid each employee shall be issued
with a statement by the employer showing the gross wages
and allowances and all deductions made therefrom.

(7) (a) The employer may elect to pay employees weekly or
fortnightly in accordance with subclauses (1) to (6) inclusive
of this Clause.

(b) No employer shall change the frequency of payment to
employees without first giving them and the union at least
four weeks notice of such change.

(c) The method of introducing a fortnightly pay system shall
be by the payment of an additional week�s wages in the last
weekly pay before the change to fortnightly pays to be repaid
by equal fortnightly deductions made from the next and
subsequent pays, provided that the period of repayment shall
not be less than 10 weeks or by some other method agreed
upon by the union and the employer.

20.�WAGES
(1) The following shall be the minimum rates of weekly

wage payable to employees covered by this Agreement.
Classification (total wage per week) $
Retail Food Employee Grade I 387.20
Retail Food Employee Grade II 387.20
Retail Food Employee Grade III 399.50
Retail Food Employee Grade IV 424.40

(2) A Retail Food Shop Employee Grade I or II who delivers
orders to customers in his or her own vehicle shall receive a
payment, in addition to all other amounts provided in this
Agreement, equal to $1.50 for every delivery in excess of 3.4
deliveries per hour.

21.�JUNIOR EMPLOYEES
(1) Junior employees, other than those engaged in the

preparation and/or serving of alcoholic beverages shall be paid
the percentage of the adult rate, as set out in subclause (2)
hereof, appropriate to their classification as determined by
subclause (1) of Clause 20.�Wages of this Agreement.

(2) The minimum weekly rates of wages for work in ordinary
time to be paid to junior employees shall be as follows:

Under 16 years of age  50%
Between 16 and 17 years  50%
Between 17 and 18 years  60%
Between 18 and 19 years  70%
Between 19 and 20 years  80%
At 20 years and over  100%

(3) Any junior employee who is primarily engaged in the
preparation and/or serving of alcoholic beverages shall be paid
the adult rate applicable to a Retail Food Employee Grade III.
Any junior employee whose duties include the preparation
and/or serving of alcoholic beverages shall be at least 18 years
of age.

(4) No junior female employee under the age of 18 shall be
employed after 8.00 p.m. on any day without permission in
writing from one of the parents or guardian of such junior
employee.

22.�HIGHER OR LOWER DUTIES
(1) Any employee performing work for two hours or more

in any day on duties carrying a higher prescribed rate of wage
than that in which the employee is engaged, shall be paid the
higher wage for the time so employed, provided that where an
employee is engaged for more than half of one day or shift on
duties carrying a higher rate, the employee shall be paid the
higher rate for such day or shift.

(2) Any employee who is temporarily required to perform
duties carrying a lower prescribed rate of wage, shall do so
without any loss of pay.

(3) The employer may direct any employee to carry out such
duties as are within the limits of an employee�s skill,
competence and training.

23.�UNIFORMS AND LAUNDERING
(1) Where uniforms are required by the employer to be worn

they shall be supplied, laundered and/or dry cleaned by the
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employer and remain the property of the employer, provided
that in lieu of the employer laundering and/or dry cleaning
same, the employee shall be paid the following laundry
allowance per week:

$
Employees employed on a casual basis 1.50
Employees employed on a part time basis 1.75
Employees employed on a full time basis 2.00

Provided that the provisions of this Clause may be altered
by written agreement between the union and the employer.

(2) Where uniforms are supplied to an employee and where
the value of such uniforms exceeds $30.00, a once only deposit
of $30.00 shall be paid by the employee by means of six $5.00
instalments withheld by the employer from the employee�s
wages during the first six pay periods. This deposit shall be
repaid to the employee on termination provided the uniforms
issued to them are returned to the employer in good condition,
fair wear excepted.

In lieu of such $30.00 deposit, employers may withhold
$30.00 from the termination payment to any employee until
such time as the employee returns any uniform in his or her
possession in good condition, fair wear excepted.

24.�PROTECTIVE CLOTHING
(1) Employees who are required to wash dishes, clean toilets

or otherwise handle detergents, acids, soaps or any injurious
substances shall be supplied, free of charge by the employer,
with rubber gloves or be paid an allowance of $1.00 per week
in lieu.

(2) Where the conditions of work are such that employees
are unable to avoid their clothing becoming wet or dirty, they
shall be supplied with suitable protective clothing free of charge
by their employer.

(3) Where conditions of work are such that employees are
unable to avoid their feet becoming wet, they shall be supplied
by their employer free of charge with suitable protective
footwear.

(4) All articles supplied shall remain the property of the
employer and shall be returned when required, in good order
and condition, fair wear and tear excepted.

(5) Any dispute in respect to the application of this Clause
may be referred to a Board of Reference.

25.�EMPLOYEES� EQUIPMENT
(1) All knives, choppers, tools, brushes, towels, and other

utensils, implements and material which may be required to
be used by the employee for the purpose of carrying out his or
her duties, shall be supplied by the employer free of charge.

26.�LIMITATION OF WORK
(1) No female employee may be required to climb ladders

or any substitute therefore unless appropriately attired.
(2) No female employee shall be required to clean out male

public toilets, or male toilets within the employer�s
establishment unless it has been determined by a male
employee that the toilets are vacant and arrangements are made
to ensure that the toilets are not in use during the cleaning
period.

(3) Employees called upon to carry or lift shall do so in
accordance with the Manual Handling Code of Practise issued
by the Occupational Health, Safety and Welfare Commission
of W.A.

27.�TRAVELLING FACILITIES
(1) Where an employee is detained at work until it is too

late to travel by the last ordinary bus, train or other regular
public conveyance to the employee�s usual place of residence,
the employer shall provide proper conveyance free of charge.

(2) If an employee is required to start work before the first
means of public conveyance (as described in subclause (1) of
this clause) is available to convey the employee from his or
her usual place of residence to the place of employment, the
employer shall provide a conveyance free of charge.

(3) The provisions of this clause do not apply to an employee
who usually has his or her own means of conveyance.

28.�RECORD
(1) The employer shall keep, or cause to be kept, on his or

her business premises, or at each of them if more than one, a

Time and Wages Record, wherein shall be entered the
following information:

(a) the full name, postal address and occupation of each
employee employed and whether the employee is
being employed on a full time, part time or casual
contract of service;

(b) the time each employee commences and finishes
work each day, including any breaks in shift;

(c) the number of hours worked each day by each em-
ployee and the total hours worked each pay period;

(d) the wages and (if any) overtime and allowances paid
to each employee each pay period;

(e) the age of any employee employed on junior rates of
pay.

(2) The Record shall be entered up by the employer from
day to day and shall be signed, if correct, by the employee at
the time of being paid. The employer and the employee shall
be severally responsible for the correctness of the Record.

(3) (a) Subject to the provisions of paragraph (b) of this
subclause, the Record shall be open for inspection to a duly
accredited representative of the union on the employer�s
premises from Monday to Friday, both inclusive, between the
hours of 9.00 a.m. to 5.00 p.m., (excepting from 12.00 noon
to 2.00 p.m.). In the case of any establishment which is only
open for business after 5.00 p.m., or on a Saturday or Sunday,
then the Record shall be open for inspection during all working
hours. Such representative shall be permitted time to inspect
the Record and, if he or she requires, shall be allowed to take
an extract or copy of any of the information contained in the
Record, which shall be maintained by the employer on the
business premises for a period of not less than twelve months.

(b) In respect of any establishment, situated outside a radius
of forty kilometres from the General Post Office, Perth, where
the Record for any reason is not available for inspection, an
extract or copy from such Record of Information required by
the Representative shall be forwarded by the employer to the
Registered Office of the union within fourteen days of the
date of the request made to inspect the Record.

(4) For the purposes of this clause the term �Record� shall
mean a book or single document wherein shall be entered all
the information required to be kept in accordance with the
provisions of subclause (1) of this clause.

29.�ROSTER
(1) A roster of the working hours of each full time and part

time employee employed shall be exhibited in the office of
each establishment and in such other place by the employer,
so as  it may be conveniently and readily seen by the employee
employed.

(2) Such roster shall show�
(a) the name, occupation and type of employment of each

employee;
(b) the hours to be worked by each employee each day

and the breaks in shift to be taken.
(3) The roster in the office shall be open for inspection to a

duly accredited representative of the union at such time as the
�Record� is so open for inspection.

(4) Such rosters shall be drawn up in such a manner as to
show the working hours of each employee for at least one
week in advance of the date of the roster, and may only be
altered on account of the sickness of an employee, or by mutual
consent between the employee and the employer concerned.

30.�CHANGE AND REST ROOMS
(1) Adequate change and rest rooms shall be provided by

the employer where such are reasonably practicable.

31.�FIRST AID KIT
In each establishment the employer shall provide and

continuously maintain at a place easily accessible to all
employees an adequate First Aid Kit.

32.�POSTING OF AGREEMENT AND UNION
NOTICES

(1) In each establishment, a copy of this Agreement, if
supplied by the Union, shall be exhibited by the employer on
the business premises in such a place where it may be
conveniently and readily seen by each employee employed.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.146

(2) The Secretary of the union, or any other duly accredited
representative of the union, shall be permitted to post notices
relating to union business in a place where it may be
conveniently and readily seen by each employee employed.

33.�UNDER RATE EMPLOYEES
(1) Any employee who, by reason of old age or infirmity, is

unable to earn the minimum wage, may be paid such lesser
wage as may from time to time be agreed upon in writing
between the union and the employer.

(2) In the event of no agreement being arrived at, the matter
may be referred to a Board of Reference for determination.

(3) After application has been made to a Board, and pending
the Board�s decision, the employee shall be entitled to work
for and be employed at the proposed lesser rate.

34.�LOCATION ALLOWANCES
(1) Subject to the provisions of this clause, in addition to

the rates prescribed in Clause 20 -Wages of this Agreement,
an employee shall be paid the following weekly allowances
when employed in the towns described hereunder:

TOWN $
Agnew 14.80
Argyle 38.50
Balladonia 14.60
Barrow Island 25.10
Boulder 6.10
Broome 23.60
Bullfinch 7.00
Carnarvon 12.00
Cockatoo Island 25.90
Coolgardie 6.10
Cue 15.10
Dampier 20.40
Denham 12.00
Derby 24.50
Esperance 4.50
Eucla 16.50
Exmouth 21.10
Fitzroy Crossing 29.60
Goldsworthy 13.50
Halls Creek 33.70
Kalbarri 5.00
Kalgoorlie 6.10
Kambalda 6.10
Karratha 24.20
Koolan Island 25.90
Koolyanobbing 7.00
Kununurra 38.50
Laverton 15.00
Learmonth 21.10
Leinster 14.80
Leonora 15.00
Madura 15.60
Marble Bar 36.70
Meekatharra 13.00
Mount Magnet 16.10
Mundrabilla 16.10
Newman 14.20
Norseman 12.50
Nullagine 36.60
Onslow 25.10
Pannawonica 19.10
Paraburdoo 19.00
Port Hedland 20.30
Ravensthorpe 7.90
Roebourne 27.80
Sandstone 14.80
Shark Bay 12.00
Shay Gap 13.50
Southern Cross 7.00
Telfer 34.10
Teutonic Bore 14.80
Tom Price 19.00
Whim Creek 24.00
Wickham 23.40
Wiluna 15.10
Wittenoom 32.50
Wyndham 36.40

(2) Except as provided in subclause (3) of this clause, an
employee who has:

(a) a dependant shall be paid double the allowance pre-
scribed in subclause (1) of this clause;

(b) a partial dependant shall be paid the allowance pre-
scribed in subclause (1) of this clause plus the dif-
ference between that rate and the amount such partial
dependant is receiving by way of a district or loca-
tion allowance.

(3) Where an employee:
(a) is provided with board and lodging by the Company,

free of charge;
or

(b) is provided with an allowance in lieu of board and
lodging by virtue of this Agreement;

such employee shall be paid sixty six and two-thirds per cent
of the allowances prescribed in subclause (1) of this clause.

(4) Subject to subclause (2) of this clause, junior employees,
casual employees, part time employees, apprentices receiving
less than adult rate and employees employed for less than a
full week shall receive that proportion of the location allowance
as equates with the proportion that their wage for ordinary
hours that week is to the adult rate for the work performed.

(5) Where an employee is on annual leave or receives
payment in lieu of annual leave he/she shall be paid for the
period of such leave the location allowance to which he/she
would ordinarily be entitled.

(6) Where an employee is on long service leave or other
approved leave with pay (other than annual leave) he/she shall
only be paid location allowance for the period of such leave
he/she remains in the location in which he/she is employed.

(7) For the purposes of this clause:
(a) �Dependant� shall mean�

(i) a spouse or de-facto spouse; or
(ii) a child where there is no spouse or de facto

spouse; who does not receive a district or lo-
cation allowance.

(b) �Partial Dependant� shall mean a �dependant� as
prescribed in paragraph (a) of this subclause who
receives a district or location allowance that is less
than the location allowance prescribed in subclause
(1) of this clause.

(8) Where an employee is employed in a town or location
not specified in this clause the allowance payable for the
purpose of subclause (1) of this clause shall be such amount
as may be agreed between Australian Mines and Metals
Association, the Chamber of Commerce and Industry of
Western Australia and the Trades and Labor Council of Western
Australia or, failing such agreement, as may be determined by
the Commission.

(9) Nothing herein contained shall have the effect of reducing
any �district allowance� payable to any employee prior to the
registration of this Agreement.

(10) Subject to the making of a General Order pursuant to
Section 50 of the Act that part of each location allowance
representing prices shall be varied from the beginning of the
first pay period commencing on or after the first day in July of
each year in accordance with the annual percentage change in
the Consumer Price Index (excluding housing), for Perth
measured to the end of the immediately preceding March
quarter, the calculation to be taken to the nearest ten cents.

35.�MATERNITY LEAVE
(1) Eligibility for Maternity Leave
An employee who becomes pregnant shall, upon production

to her employer of a certificate from a duly qualified medical
practitioner stating the presumed date of her confinement, be
entitled to maternity leave provided that she has had not less
than 12 months� continuous service with that employer
immediately preceding the date upon which she proceeds upon
such leave.

For the purposes of this Clause:
(a) An �employee� shall include a part-time employee

but shall not include an employee engaged upon
casual or seasonal work.
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(b) Maternity leave shall mean unpaid maternity leave.
(2) Period of Leave and Commencement of Leave

(a) Subject to subclauses (3) and (6) of this clause, the
period of maternity leave shall be for an unbroken
period of 12 to 52 weeks and shall include a period
of six weeks� compulsory leave to be taken immedi-
ately before the presumed date of confinement and a
period of six weeks� compulsory leave to be taken
immediately following confinement.

(b) An employee shall, not less than 10 weeks prior to
the presumed date of confinement, give notice in
writing to her employer stating the presumed date of
confinement.

(c) An employee shall give not less than four weeks�
notice in writing to her employer of the date upon
which she proposes to commence maternity leave,
stating the period of leave to be taken.

(d) An employee shall not be in breach of this order as a
consequence of failure to give the stipulated period
of notice in accordance with paragraph (c) hereof if
such failure is occasioned by the confinement oc-
curring earlier than the presumed date.

(3) Transfer to Safe Job
Where, in the opinion of a duly qualified medical practitioner,

illness or risks arising out of the pregnancy or hazards
connected with the work assigned to the employee make it
inadvisable for the employee to continue at her present work,
the employee shall, if the employer deems it practicable, be
transferred to a safe job at the rate and on the conditions
attached to that job until the commencement of maternity leave.

If the transfer to a safe job is not practicable, the employee
may, or the employer may require the employee to, take leave
for such period as is certified necessary by a duly qualified
medical practitioner. Such leave shall be treated as maternity
leave for the purposes of subclauses (7), (8), (9) and (10) of
this clause.

(4) Variation of Period of Maternity Leave
(a) Provided the addition does not extend the maternity

leave beyond 52 weeks, the period may be length-
ened once only, save with the agreement of the em-
ployer, by the employee giving not less than 14 days�
notice in writing stating the period by which the leave
is to be lengthened.

(b) The period of leave may, with the consent of the
employer, be shortened by the employee giving not
less than 14 days� notice in writing stating the pe-
riod by which the leave is to be shortened.

(5) Cancellation of Maternity Leave
(a) Maternity leave, applied for but not commenced,

shall be cancelled when the pregnancy of an em-
ployee terminates other than by the birth of a living
child.

(b) Where the pregnancy of an employee then on mater-
nity leave terminates other than by the birth of a liv-
ing child, it shall be the right of the employee to
resume work at a time nominated by the employer
which shall not exceed four weeks from the date of
notice in writing by the employee to the employer
that she desires to resume work.

(6) Special Maternity Leave and Sick Leave
(a) Where the pregnancy of an employee not then on

maternity leave terminates after 28 weeks other than
by the birth of a living child then�

(i) she shall be entitled to such period of unpaid
leave (to be known as special maternity leave)
as a duly qualified medical practitioner certi-
fies as necessary before her return to work, or

(ii) for illness other than the normal consequences
of confinement she shall be entitled, either in
lieu of or in addition to special maternity leave,
to such paid sick leave as to which she is then
entitled and which a duly qualified medical
practitioner certifies as necessary before her
return to work.

(b) Where an employee not then on maternity leave suf-
fers   illness related to her pregnancy, she may take
such paid sick leave as to which she is then entitled
and such further unpaid leave (to be known as spe-
cial maternity leave) as a duly qualified medical prac-
titioner certifies as necessary before her return to
work, provided that the aggregate of paid sick leave,
special maternity leave and maternity leave shall not
exceed 52 weeks.

(c) For the purposes of subclauses (7), (8) and (9) of
this clause, maternity leave shall include special
maternity leave.

(d) An employee returning to work after the completion
of a period of leave taken pursuant to this subclause
shall be entitled to the position which she held im-
mediately before proceeding on such leave or, in the
case of an employee who has transferred to a safe
job pursuant to subclause (3) of this clause, to the
position she held immediately before such transfer.
Where such position no longer exists but there are
other positions available, for which the employee is
qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and salary or wage to
that of her former position.

(7) Maternity Leave and Other Leave Entitlements
Provided the aggregate of leave including leave taken

pursuant to subclauses (3) and (6) of this clause does not exceed
52 weeks,

(a) an employee may, in lieu of or in conjunction with
maternity leave, take any annual leave or long serv-
ice leave or any part thereof to which she is then
entitled.

(b) paid sick leave or other paid authorised Agreement
absences (excluding annual leave or long service
leave), shall not be available to an employee during
her absence on maternity leave.

(8) Effect of Maternity Leave on Employment
Notwithstanding any award, or other provision to the

contrary, absence on maternity leave shall not break the
continuity of service of an employee but shall not be taken
into account in calculating the period of service for any purpose
of the agreement.

(9) Termination of Employment
(a) An employee on maternity leave may terminate her

employment at any time during the period of leave
by notice given in accordance with this Agreement.

(b) An employer shall not terminate the employment of
an employee on the ground of her pregnancy or of
her absence on maternity leave, but otherwise the
rights of an employer in relation to termination of
employment are not hereby affected.

(10) Return to Work After Maternity Leave
(a) An employee shall confirm her intention of return-

ing to her work by notice in writing to the employer
given no less than four weeks prior to the expiration
of her period of maternity leave.

(b) An employee, upon the expiration of the notice re-
quired by paragraph (a) of this subclause, shall be
entitled to the position which she held immediately
before proceeding on maternity leave or, in the case
of an employee who was transferred to a safe job
pursuant to subclause (3) of this clause, to the posi-
tion which she held immediately before such trans-
fer. Where such position no longer exists but there
are other positions available for which the employee
is qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and salary or wage to
that of her former position.

(11) Replacement Employees
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
maternity leave.

(b) Before an employer engages a replacement employee
under this subclause, the employer shall inform that



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.148

person of the temporary nature of the employment
or transfer and of the rights of the employee who is
being replaced.

(c) Before an employer engages a person to replace an
employee temporarily promoted or transferred in
order to replace an employee exercising her rights
under this Clause, the employer shall inform that
person of the temporary nature of the promotion or
transfer and of the rights of the employee who is
being replaced.

(d) Provided that nothing in this subclause shall be con-
strued as requiring an employer to engage a replace-
ment employee.

(e) A replacement employee shall not be entitled to any
of the rights conferred by this Clause except where
her employment continues beyond the 12 months
qualifying period.

36.�FUTURE ARRANGEMENTS FOR ENTERPRISE
AGREEMENTS

Subject to the Industrial Relations Act 1988 it is the intention
of the parties to negotiate a Certified Agreement prior to the
completion of this agreement.

37.�TRAINEESHIP
(1) Scope
This clause shall apply to a trainee employed under the

Australian Traineeship System by an employer approved by
the State Management Committee.

(2) Definitions
For the purpose of this clause:

(a) �The Australian Traineeship System� means a struc-
tured system of on-the-job training with an employer
and off-the-job training in a Technical and Further
Education College or other training provider ap-
proved by the State Management Committee.

(b) �Trainee� means an employee engaged under the
terms of this award and in accordance with the pro-
visions of an Australian Traineeship established pur-
suant to Section 37D of the Industrial Training Act
1975 and approved by the State Management Com-
mittee.

(c) �Traineeship scheme� is a formal agreement of train-
ing approved by the State Management Committee
and registered pursuant to Section 37D of the In-
dustrial Training Act 1975.

(d) �State Management Committee� means a commit-
tee comprising representatives from the employers,
the union, Technical and Further Education (TAFE)
and the relevant federal state government depart-
ments which approve traineeship arrangements by
agreement of each of the parties. The State Manage-
ment Committee may be established pursuant to the
provisions of the Industrial Training Act 1975 or any
amendment to or substitution of that Act, provided
that any committee or body established in lieu of the
State Management Committee has the same repre-
sentative structure and decision making processes
as that committee.

(3) Objectives
(a) The objective of this clause is to provide form and

substance of the conditions of employment, includ-
ing rates of pay, applicable to any  person engaged
under the Australian Traineeship System (ATS) and
who,  being a trainee under that system, is covered
by this agreement.

(b) The purpose is to enhance the skill levels of future
employment prospects for young people.

(c) An objective of the ATS is to provide employment
and training opportunities for young people.

(4) Form of Traineeship Agreement
(a) A traineeship shall be entered into by means of writ-

ten agreement in a form approved by the State Man-
agement Committee and registered in accordance
with the provisions of the Industrial Training Act
1975.

(b) A trainee shall not be engaged on a part time or casual
basis.

(c) The traineeship scheme shall be for a period of 12
months but this period may be varied with the agree-
ment of the union and the employer and with the
approval of the State Management Committee.

(5) Duties and Responsibilities
(a) A trainee shall participate in the approved on-the-

job training scheme and attend the approved off-the-
job training as prescribed in the training scheme.

(b) An employer shall release a trainee from work to
attend the prescribed off-the-job training course and
shall provide the on-the-job training approved by
the State Management Committee.

(c) The employer shall provide the level of supervision
in accordance with the approved training scheme
during the traineeship period.

(d) The overall traineeship scheme will be monitored
by officers of the Department of Employment, Edu-
cation and Training. An accredited representative of
the union shall have access during ordinary working
hours to inspect the relevant training records and
work books and subject to the approval of the em-
ployer, which shall not be unreasonably withheld,
may interview a trainee with respect to his/her
progress in the scheme.

(6) Overtime and Shift Work
(a) Shift work may be required to be worked by a trainee

to enable the requirements of the training scheme to
be effected. Where shift work is required, the trainee
shall not work on his/her own.

(b) Overtime shall not be worked by trainees except to
enable the requirements of the training scheme to be
effected. When overtime is worked, the relevant pen-
alties and allowances of this agreement shall apply
based on the normal full time hourly rate and paid at
the appropriate time and one half or double time rate.

(7) Wage Rates
The weekly wages payable to a trainee shall be determined

by multiplying the appropriate rate of pay prescribed in this
agreement by 39 which represents actual weeks spent on the
job and dividing that sum by 52 to provide a weekly wage.

(8) Classifications
A trainee shall be classified as a �Retail Food Employee

Grade 1� for the first six months of employment and shall
thereafter be classified as a �Retail Food Employee Grade II�
or �Retail Food Employee Grade III� in accordance with
Clause 6.�Definitions of this Agreement.

38.�GRIEVANCE PROCEDURE
(1) Any question, dispute or difficulty arising from this

Agreement shall be dealt with in accordance with the following
procedure:

(a) The matter shall first be discussed between the em-
ployee affected and the appropriate supervisor. The
employee may choose to be represented by the un-
ion delegate.

(b) If not settled the matter shall be discussed between
the employee, an accredited representative of the
union and the appropriate representative of the Com-
pany.

(c) If not settled the matter shall be discussed between
an official of the union and an appropriate repre-
sentative of the Company.

(2) While the matter in dispute is being discussed in
accordance with the procedure, as prescribed in subclause (1)
hereof, work shall continue and the status quo as applying
before the dispute shall be maintained. No party shall be
prejudiced in relation to the final settlement by the continuance
of work in accordance with this clause.

(3) It is open to either party at any time to seek the assistance
of the Western Australian Industrial Relations Commission in
resolving any dispute.
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39.�SIGNATORIES
For and on behalf of the
Shop, Distributive and Allied Employees�
Association of Western Australia
(signed)
Signature
JOSEPH BULLOCK
Name of Signatory
GENERAL SECRETARY
Position of Signatory

For and on behalf of
River Rooster Margaret River
 (signed)
Signature
JAMES WILLIAM PETHER
Name of Signatory
PROPRIETOR
Position of Signatory

RIVER ROOSTER MERRIWA AGREEMENT
No. AG 268 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Shop, Distributive and Allied Employees� Association

of Western Australia
and

Vala Enterprises Pty Ltd, trading as River Rooster Merriwa
No. AG 268 of 1996.

River Rooster Merriwa Agreement
No. AG 268 of 1996.

COMMISSIONER S.A. CAWLEY.
23 December 1996

Order.
HAVING heard Ms K Cameron on behalf of the applicant and
Mr S Hansen on behalf of the respondent, now therefore I the
undersigned, pursuant to the powers conferred under the
Industrial Relations Act, 1979 and by consent, do hereby
order�

THAT the agreement expressed in the following Schedule,
to be known as the �River Rooster Merriwa Agreement No.
AG 268 of 1996�, be and is hereby registered.

(Sgd.) S.A.AWLEY,
[L.S] Commissioner.

Schedule.

1.�TITLE
This Agreement shall be known as the River Rooster

Merriwa Agreement No. AG 268 of 1996.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Parties Bound
4. Area & Scope
5. Term
6. Definitions
7. Contract of Service
8. Hours
9. Overtime

10. Casual Employees
11. Part Time Employees

12. Meal Breaks
13. Meal Money
14. Sick Leave
15. Bereavement Leave
16. Holidays
17. Annual Leave
18. Long Service Leave
19. Payment of Wages
20. Wages
21. Junior Employees
22. Higher or Lower Duties
23. Uniforms and Laundering
24. Protective Clothing
25. Employees� Equipment
26. Limitation of Work
27. Travelling Facilities
28. Record
29. Roster
30. Change and Rest Rooms
31. First Aid Kit
32. Posting of Agreement and Union Notices
33. Under Rate Employees
34. Location Allowances
35. Maternity Leave
36. Future Arrangements For Enterprise Agreements
37. Traineeship
38. Grievance Procedure
39. Signatories

3.�PARTIES BOUND
This Agreement shall apply to and be binding on Vala En-

terprises Pty Ltd trading as River Rooster Merriwa (�The
Company�) and The Shop, Distributive and Allied Employ-
ees� Association of Western Australia (�The Union�) and all
persons employed by the company to perform the duties of a
Retail Food Employee Grade I to IV as defined in Clause 6.�
Definitions.

It is estimated that 20 employees will be bound by this Agree-
ment upon registration.

4.�AREA & SCOPE
This Agreement shall apply to the Company with respect to

its operations at Shop 1, 28 Baltimore Drive, Merriwa 6030
and employees in the callings listed herein.

This Agreement shall apply to the exclusion of all other
awards and registered agreements.

5.�TERM
This Agreement shall operate for a period of three months

from the date of registration.

6.�DEFINITIONS
(1) �Retail Food Establishment� shall mean an establish-

ment or part thereof which is operated by the parties to this
Agreement and which is wholly or predominantly engaged in
the receipt of orders for or the preparation, sale, serving or
delivery of mass marketed food from a standardised menu and
shall include any commissary, whether within such establish-
ment or elsewhere, where such food is prepared or partially
prepared.

(2) �Retail Food Employee Grade I� shall mean an employee
engaged in a retail food shop who is in the first six months of
employment and who is gaining the skills required of a Retail
Food Employee Grade II or Grade III.

(3) �Retail Food Employee Grade II� shall mean an em-
ployee with not less than six months service with the employer
who is engaged to assist with the preparation, assembly, cook-
ing or packing of product for sale; the maintenance of the
work area at a standard of cleanliness as determined by the
employer; the cleaning of cooking utensils, cutlery and glass-
ware; and/or in the delivery of product to the customer out-
side the establishment.

(4) �Retail Food Employee Grade III� shall mean an em-
ployee with not less than six months service with the employer
who performs customer service functions including the tak-
ing of orders by any means, the entering of information onto a
computer, the receipt of monies or other duties involving cus-
tomer contact except the delivery of product to the customer
outside the establishment.
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(5) �Retail Food Employee Grade IV� shall mean an em-
ployee involved in the preparation of food using trades equiva-
lent skills and/or required to give direction to or be in charge
of Retail Food Employees Grades I�III.

(6) �Daily Spread of Shift� shall mean the time which elapses
from the employee�s actual starting time to the employee�s
actual finishing time for the day or shift.

7.�CONTRACT OF SERVICE
(1) Except for casual employees, the contract of service shall

be on a weekly basis, provided that one day�s notice of termi-
nation may be given on either side on any working day, or in
the event of such notice not being given by the payment by
the employer or the forfeiture by the employee, as the case
may be, of one day�s pay. Provided that any employee who is
dismissed for misconduct, shall be entitled to be paid all wages
due up to the time of dismissal only.

(2) For the purposes of this clause the term �one day�s no-
tice �shall mean notice to terminate employment from the end
of the employee�s shift on the following working day, and the
term �one day�s pay� shall mean eight hours� wages paid at
the ordinary hourly rate, provided that in the case of a part
time employee, at the ordinary hourly rate calculated on the
number of hours that the employee would have normally
worked.

8.�HOURS
(1) The ordinary hours of work shall be thirty eight per week,

not exceeding ten per day, to be worked over not more than
five days of the week, within a daily spread of eleven hours.
Each employee shall be entitled to two clear days off duty per
week.

(2) Notwithstanding the provisions of subclause (1) of this
clause, in cases where employees are rostered over a 19 day,
four week cycle, up to forty ordinary hours may be worked in
a week provided that the total number of ordinary hours in
any four week cycle shall not exceed 152.

9.�OVERTIME
(1) All work done at times other than those which the em-

ployee is rostered to work, or outside the daily spread of eleven
hours, or beyond ten hours in any one day or beyond five days
in any one week or beyond thirty eight hours in any one week�
except in the case of an employee rostered over a 19 day, four
week cycle as provided by subclause (2) of Clause 8.�Hours
of this Agreement in which case the limit to weekly ordinary
hours shall be forty�shall be overtime.

(2) Subject to the provisions of subclause (3) hereof, all
overtime worked between Monday to Friday, both inclusive,
and prior to twelve noon on Saturday shall be paid for at the
rate of time and a half for the first two hours and double time
thereafter. All overtime worked after twelve noon on a Satur-
day and all day on a Sunday, shall be paid for at the rate of
double time.

(3) All work done on an employee�s rostered day off shall
be paid for at the rate of double time with a minimum pay-
ment as for three hours� work.

(4) Notwithstanding anything contained in this clause to the
contrary, where a part time employee is requested to work
overtime beyond his or her regular finishing time in order to
meet unforeseen operational and/or staffing requirements, the
first hour of such overtime shall be paid for at the ordinary
time rate of pay, the second hour of such overtime shall be
paid for at the rate of time and a half with double time for any
hours worked thereafter. The provisions of this subclause shall
only apply to Part Time employees rostered to work nine or-
dinary hours or less on the day upon which the overtime is
worked.

(5) Notwithstanding anything contained in this clause, an
employer and an employee may agree that time off with pay
may be allowed in lieu of payment for overtime. Such time off
shall be allowed subject to�

(a) time off for each hour or part thereof shall be equiva-
lent to the overtime rate that otherwise would have
been paid.

(b) the time of taking time off being agreed at the time
of  arranging the overtime and shall be no later than
four weeks after the overtime is worked.

10.�CASUAL EMPLOYEES
(1) Casual employees shall mean employees engaged on an

hourly contract of service.
(2) Casual employees shall not be engaged for less than two

consecutive hours per time.
(3) Casual employees shall be paid at the ordinary rate of

pay of one thirty-eighth of the full time weekly rate of pay for
the appropriate classification as set out in subclause (1) of
Clause 20.�Wages of this Agreement plus twenty one and
one half per cent, provided that this rate shall be increased to
double time for all work performed on the holidays referred
to in subclause (1) of Clause 16 .�Holidays of this Agree-
ment.

(4) The working time for a casual employee on an outside
job, shall count from the time appointed for their attendance
at the job until they are discharged. Fares to and from the
place of engagement and the job shall be paid by the employer.

(5) The wages payable to a casual employee on an outside
job shall be forwarded to the employee within seventy two
hours of completion of the pay week in which such employee
was employed.

(6) The provisions of Clauses 14.�Sick Leave, 15.�Be-
reavement Leave, 16.�Holiday, 17.�Annual Leave and 35.�
Maternity Leave shall not apply to a casual employee.

11.�PART TIME EMPLOYEES
(1) A part time employee shall mean an employee engaged

on a weekly contract of service, who works regularly from
week to week for not less than three consecutive ordinary hours
per time, or more than ten ordinary hours per day, and not less
than nine or more than thirty ordinary hours each week over
not more than five days of the week.

(2) Subject to the limitations on daily and weekly hours for
part time employees as prescribed by subclause (1) of this
Clause, the number of ordinary hours to be worked on any
one day by a part time employee may be increased but not
decreased by agreement between the employer and the em-
ployee.

(3) Part time employees shall be paid at the ordinary time
rate of pay of one thirty-eighth of the full time weekly rate of
pay for the appropriate classification as set out in subclause
(1) of Clause 20.-Wages, provided that this rate shall be in-
creased to double time for all work performed on the holidays
referred to in subclause (1) of Clause 16.-Holidays of this
Agreement.

(4) All time worked by a part time employee beyond ten
ordinary hours per day, thirty ordinary hours per week or five
days per week or at times other than those which the employee
is rostered to work shall be overtime and paid for at the appro-
priate overtime rate prescribed in Clause 9.-Overtime of this
Agreement.

(5) A part time employee shall be eligible for pro rata an-
nual leave and sick leave in accordance with Clauses 14.�
Sick Leave and 17.�Annual Leave in addition to being
eligible for bereavement leave and payment in lieu of public
holidays. In calculating the pro-rata entitlements of a part time
employee pursuant to this subclause, all ordinary hours worked
by the employee, including any additional ordinary hours
agreed pursuant to subclause (2) of this Clause, shall be in-
cluded in the calculation.

12.�MEAL BREAKS
(1) Every employee shall be entitled to a meal break of not

less than one half hour nor more than one hour after not more
than five hours work, provided that where an employee works
in excess of eight ordinary hours in any one day, the meal
break on that day may be taken after not more than six hours
work. Where it is not possible for the employer to grant a
meal break on any day, the said meal break shall be treated as
time worked and the employee shall be paid at the rate appli-
cable to the employee at the time such meal break is due, plus
fifty per cent of the ordinary hourly rate applying to such
employee, until such time as the employee is released for a
meal.

(2) In addition to breaks for a meal, there may be one other
break of at least two hours during each shift. Such break of
two hours may include a meal break.
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(3) In addition to breaks for a meal as provided in this Clause,
any employee who is required to work in excess of eight ordi-
nary hours in any one day shall receive a paid tea break of ten
minutes. Such tea break shall be taken to suit the employer�s
business, but shall not be taken within one hour of the em-
ployee�s commencement or finishing time or within one hour
of the employee�s meal break.

13.�MEAL MONEY
(1) Any employee who is required to work overtime for more

than two hours on any day, without being notified on the pre-
vious day or earlier that he or she will be required to work
such overtime, will either be supplied with a meal by the em-
ployer or be paid $5.60 meal money.

14.�SICK LEAVE
(1) (a) An employee, including a part time employee, who

is unable to attend or remain at his or her place of employ-
ment during ordinary hours of work by reason of personal ill
health or injury shall be entitled to payment during such ab-
sence in accordance with the following provisions.

(b) Entitlement to payment shall accrue at the rate of one
sixth of a week for each completed month of service with the
employer.

(c) If in the first or successive years of service with the em-
ployer the employee is absent on the grounds of personal ill
health or injury for a period longer than his or her entitlement
to paid sick leave, payment may be adjusted at the end of that
year of service, or at the time the employee�s services termi-
nate, if before the end of that year of service, to the extent that
the employee has become entitled to further paid sick leave
during that year of service.

(2) The unused portions of the entitlement to paid sick leave
in any one year shall accumulate from year to year and subject
to this clause may be claimed by the employee if the absence
by reason of personal ill health or injury exceeds the period
for which entitlement has accrued during the year at the time
of the absence. Provided that an employee shall not be enti-
tled to claim payment for any period exceeding ten weeks in
any one year of service.

(3) To be entitled to payment in accordance with this Clause
the employee shall as soon as reasonably practicable advise
the employer of his or her inability to attend for work, the
nature of the illness or injury and the estimated duration of
the absence. Provided that such advice, other than in extraor-
dinary circumstances shall be given to the employer within 24
hours of the commencement of the absence.

(4) The provisions of this Clause do not apply to an em-
ployee who fails to produce a certificate from a medical prac-
titioner dated at the time of the absence or who fails to supply
such other proof of the illness or injury as the employer may
reasonably require provided that the employee shall not be
required to produce a certificate from a medical practitioner
with respect to absences of two days or less unless after two
such absences in any year of service the employer requests in
writing that the next and subsequent absences in that year, if
any, shall be accompanied by such certificate.

(5) (a) Subject to the provisions of this subclause, the provi-
sions of this Clause apply to an employee who suffers per-
sonal ill health or injury during the time when he or she is
absent on annual leave and an employee may apply for and
the employer shall grant paid sick leave in place of paid an-
nual leave.

(b) Application for replacement shall be made within seven
days of resuming work and then only if the employee was
confined to his or her place of residence or a hospital as a
result of his or her personal ill health or injury for a period of
seven consecutive days or more and he or she produces a cer-
tificate from a registered medical practitioner that he or she
was so confined. Provided that the provisions of this para-
graph do not relieve the employee of the obligation to advise
the employer in accordance with subclause (3) of this Clause
if he or she is unable to attend for work on the working day
next following the annual leave.

(c) Replacement of paid annual leave by paid sick leave
shall not exceed the period of paid sick leave to which the
employee was entitled at the time he or she proceeded on an-
nual leave and shall not be made with respect to fractions of a
day.

(d) Where paid sick leave has been granted by the employer
in accordance with paragraphs (a), (b) and (c) of this subclause,
that portion of the annual leave equivalent to the paid sick
leave is hereby replaced by the paid sick leave and the re-
placed annual leave may be taken at another time mutually
agreed to by the employer and the employee or, failing agree-
ment, shall be added to the employee�s next period of annual
leave or, if termination occurs before then, be paid for in ac-
cordance with the provisions of Clause 17.-Annual Leave.

(e) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken
provided that the annual leave loading prescribed in Clause
17.- Annual Leave of this Agreement, shall be deemed to have
been paid with respect to the replaced annual leave.

(6) The provisions of this Clause with respect to payment
do not apply to employees who are entitled to payment under
the Workers� Compensation and Rehabilitation Act 1981 nor
to employees whose injury or illness is the result of the em-
ployee�s own misconduct.

15.�BEREAVEMENT LEAVE
An employee, including a part time employee, shall, on the

death within Australia of a wife, husband, de-facto wife or
de-facto husband, father, father-in-law, mother, mother-in-law,
grandparent, brother, sister, child or stepchild be entitled on
notice to bereavement leave up to and including the day of the
funeral of such relation, and such leave shall be without de-
duction of pay for a period not exceeding the number of hours
worked by the employee in two ordinary working days. Proof
of such death shall be furnished by the employee to the satis-
faction of the employer if so requested. Provided that this
Clause shall have no effect while the period of entitlement to
leave coincides with any other period of leave that may be due
to the employee concerned.

16.�HOLIDAYS
(1) The following days shall be allowed as paid holidays for

full time and part time employees: New Year�s Day, Australia
Day, Labour Day, Good Friday, Easter Monday, Anzac Day,
State Foundation Day, Sovereign�s Birthday, Christmas Day
and Boxing Day.

(2) The paid holidays set out in subclause (1) hereof shall
be regarded as falling on the days upon which they are most
commonly observed in the State of Western Australia.

(3) In addition to the paid holidays set out in subclause (1)
of this clause, any day proclaimed as a public holiday or half
holiday under the Public and Bank Holidays Act 1972, not
being a day set out in subclause (1) of this clause or a day
observed in lieu thereof, shall be allowed as a paid holiday for
full and part time employees.

(4) All work done on any of the holidays prescribed in this
Clause shall be paid at the rate of double time, with a mini-
mum payment as for three hours.

(5) Where a full time employee�s rostered day off coincides
with any of the holidays prescribed in this clause, such em-
ployee shall receive one day�s additional pay at ordinary rates
from the employer on the next succeeding pay day.

(6) Where a part time employee is rostered such that the day
of the week on which a holiday as prescribed by this clause
falls forms part of the roster but the employee is not rostered
to work on the holiday then such employee shall receive addi-
tional payment for the number of hours regularly worked on
that day of the week from the employer on the next succeed-
ing pay day.

17.�ANNUAL LEAVE
(1) Except as hereinafter provided, a period of four con-

secutive weeks� leave with payment as prescribed in this
Clause, shall be allowed annually to a full time or part time
employee by his/her employer after a period of twelve months�
continuous service.

(2) An employee before going on leave shall be paid the
wages the employee would have received in respect of the
ordinary time the employee would have worked had the em-
ployee not been on leave during the relevant period.

(3) During a period of annual leave an employee shall re-
ceive a loading of 17.5 per cent calculated on the employee�s
ordinary rate of wage.
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(4) If any holiday proclaimed as per Clause 16.-Holidays of
this Agreement falls within an employee�s period of annual
leave, there shall be added to that period one day being an
ordinary working day for each holiday observed as aforesaid.

(5) (a) After one month�s continuous service in any qualify-
ing twelve monthly period an employee whose employment is
terminated shall, subject to the provisions of paragraph (b) of
this subclause, be paid one third of a week�s pay at his or her
ordinary rate of wage in respect of each completed month of
service in the qualifying period. The loading prescribed in
subclause (3) of this Clause shall not apply to this pro rata
payment.

(b) Where an employee is justifiably dismissed for miscon-
duct during any twelve monthly qualifying period, the provi-
sions of paragraph (a) of this subclause do not apply in respect
of any completed month of service in that qualifying period.

(6) An employee whose employment terminates after the
employee has completed a twelve monthly qualifying period
and who has not been allowed the leave prescribed in this
Clause in respect of that qualifying period, shall be given pay-
ment in lieu of that leave in accordance with the provisions of
this Clause.

(7) Any time in respect of which an employee is absent from
work, except time for which the employee is entitled to claim
sick pay, or time spent on holidays, annual leave or bereave-
ment leave as prescribed by this Agreement shall not count
for the purpose of determining his or her right to annual leave.

(8) In special circumstances and by mutual consent of the
employee, the employer and the union, annual leave may be
taken in not more than two periods, provided that neither of
such periods shall be of less than one week.

(9) Annual leave shall be granted to and taken by the em-
ployee within a period three months from the day on which it
became due, and the employee shall be given at least two
weeks� notice by the employer of the date that such leave will
commence.

18.�LONG SERVICE LEAVE
The long service leave provisions published in Volume 59

of the Western Australian Industrial Gazette at Pages 1-6, both
inclusive, are hereby incorporated and shall be deemed to be
part of this Agreement.

19.�PAYMENT OF WAGES
(1) The employer may elect to pay employees in cash, by

cheque or by means of credit transfer to a bank, building soci-
ety or credit union account in the name of the employee. The
day that the credit transfer is credited to the employee�s ac-
count shall be deemed to be the date of payment.

(2) Payment shall be made within three days of the last day
of the pay period. Payment by cash or cheque shall be made
during the employee�s ordinary working hours.

(3) No employer shall change its method of payment to em-
ployees without first giving them at least four week�s notice
of such change.

(4) Employees whose day off falls on pay day and who are
paid by cash or cheque, shall be paid their wages upon re-
quest from the employee to the employer, prior to the em-
ployee taking the day off.

(5) An employee who lawfully terminates employment or is
dismissed for reasons other than misconduct, shall be paid all
wages due to the employee by the employer on the day of
termination of employment, or within twenty four hours fol-
lowing such termination.

(6) At the time of being paid each employee shall be issued
with a statement by the employer showing the gross wages
and allowances and all deductions made therefrom.

(7) (a) The employer may elect to pay employees weekly or
fortnightly in accordance with subclauses (1) to (6) inclusive
of this Clause.

(b) No employer shall change the frequency of payment to
employees without first giving them and the union at least
four weeks notice of such change.

(c) The method of introducing a fortnightly pay system shall
be by the payment of an additional week�s wages in the last
weekly pay before the change to fortnightly pays to be repaid
by equal fortnightly deductions made from the next and

subsequent pays, provided that the period of repayment shall
not be less than 10 weeks or by some other method agreed
upon by the union and the employer.

20.�WAGES
(1) The following shall be the minimum rates of weekly

wage payable to employees covered by this Agreement.
Classification (total wage per week) $
Retail Food Employee Grade I 387.20
Retail Food Employee Grade II 387.20
Retail Food Employee Grade III 399.50
Retail Food Employee Grade IV 424.40

(2) A Retail Food Shop Employee Grade I or II who deliv-
ers orders to customers in his or her own vehicle shall receive
a payment, in addition to all other amounts provided in this
Agreement, equal to $1.50 for every delivery in excess of 3.4
deliveries per hour.

21.�JUNIOR EMPLOYEES
(1) Junior employees, other than those engaged in the prepa-

ration and/or serving of alcoholic beverages shall be paid the
percentage of the adult rate, as set out in subclause (2) hereof,
appropriate to their classification as determined by subclause
(1) of Clause 20.�Wages of this Agreement.

(2) The minimum weekly rates of wages for work in ordi-
nary time to be paid to junior employees shall be as follows:

Under 16 years of age 50%
Between 16 and 17 years 50%
Between 17 and 18 years 60%
Between 18 and 19 years 70%
Between 19 and 20 years 80%
At 20 years and over 100%

(3) Any junior employee who is primarily engaged in the
preparation and/or serving of alcoholic beverages shall be paid
the adult rate applicable to a Retail Food Employee Grade III.
Any junior employee whose duties include the preparation
and/or serving of alcoholic beverages shall be at least 18 years
of age.

(4) No junior female employee under the age of 18 shall be
employed after 8.00 p.m. on any day without permission in
writing from one of the parents or guardian of such junior
employee.

22.�HIGHER OR LOWER DUTIES
(1) Any employee performing work for two hours or more

in any day on duties carrying a higher prescribed rate of wage
than that in which the employee is engaged, shall be paid the
higher wage for the time so employed, provided that where an
employee is engaged for more than half of one day or shift on
duties carrying a higher rate, the employee shall be paid the
higher rate for such day or shift.

(2) Any employee who is temporarily required to perform
duties carrying a lower prescribed rate of wage, shall do so
without any loss of pay.

(3) The employer may direct any employee to carry out such
duties as are within the limits of an employee�s skill, compe-
tence and training.

23.�UNIFORMS AND LAUNDERING
(1) Where uniforms are required by the employer to be worn

they shall be supplied, laundered and/or dry cleaned by the
employer and remain the property of the employer, provided
that in lieu of the employer laundering and/or dry cleaning
same, the employee shall be paid the following laundry al-
lowance per week:

$
Employees employed on a casual basis 1.50
Employees employed on a part time basis 1.75
Employees employed on a full time basis 2.00

Provided that the provisions of this Clause may be altered
by written agreement between the union and the employer.

(2) Where uniforms are supplied to an employee and where
the value of such uniforms exceeds $30.00, a once only de-
posit of $30.00 shall be paid by the employee by means of six
$5.00 instalments withheld by the employer from the employ-
ee�s wages during the first six pay periods. This deposit shall
be repaid to the employee on termination provided the uni-
forms issued to them are returned to the employer in good
condition, fair wear excepted.
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(3) (a) Subject to the provisions of paragraph (b) of this
subclause, the Record shall be open for inspection to a duly
accredited representative of the union on the employer�s
premises from Monday to Friday, both inclusive, between the
hours of 9.00 a.m. to 5.00 p.m., (excepting from 12.00 noon
to 2.00 p.m.). In the case of any establishment which is only
open for business after 5.00 p.m., or on a Saturday or Sunday,
then the Record shall be open for inspection during all work-
ing hours. Such representative shall be permitted time to in-
spect the Record and, if he or she requires, shall be allowed to
take an extract or copy of any of the information contained in
the Record, which shall be maintained by the employer on the
business premises for a period of not less than twelve months.

(b) In respect of any establishment, situated outside a radius
of forty kilometres from the General Post Office, Perth, where
the Record for any reason is not available for inspection, an
extract or copy from such Record of Information required by
the Representative shall be forwarded by the employer to the
Registered Office of the union within fourteen days of the
date of the request made to inspect the Record.

(4) For the purposes of this clause the term �Record� shall
mean a book or single document wherein shall be entered all
the information required to be kept in accordance with the
provisions of subclause (1) of this clause.

29.�ROSTER
(1) A roster of the working hours of each full time and part

time employee employed shall be exhibited in the office of
each establishment and in such other place by the employer,
so as  it may be conveniently and readily seen by the em-
ployee employed.

(2) Such roster shall show�
(a) the name, occupation and type of employment of each

employee;
(b) the hours to be worked by each employee each day

and the breaks in shift to be taken.
(3) The roster in the office shall be open for inspection to a

duly accredited representative of the union at such time as the
�Record� is so open for inspection.

(4) Such rosters shall be drawn up in such a manner as to
show the working hours of each employee for at least one
week in advance of the date of the roster, and may only be
altered on account of the sickness of an employee, or by mu-
tual consent between the employee and the employer con-
cerned.

30.�CHANGE AND REST ROOMS
Adequate change and rest rooms shall be provided by the

employer where such are reasonably practicable.

31.�FIRST AID KIT
In each establishment the employer shall provide and con-

tinuously maintain at a place easily accessible to all employ-
ees an adequate First Aid Kit.

32.�POSTING OF AGREEMENT AND UNION
NOTICES

(1) In each establishment, a copy of this Agreement, if sup-
plied by the Union, shall be exhibited by the employer on the
business premises in such a place where it may be conven-
iently and readily seen by each employee employed.

(2) The Secretary of the union, or any other duly accredited
representative of the union, shall be permitted to post notices
relating to union business in a place where it may be conven-
iently and readily seen by each employee employed.

33.�UNDER RATE EMPLOYEES
(1) Any employee who, by reason of old age or infirmity, is

unable to earn the minimum wage, may be paid such lesser
wage as may from time to time be agreed upon in writing
between the union and the employer.

(2) In the event of no agreement being arrived at, the matter
may be referred to a Board of Reference for determination.

(3) After application has been made to a Board, and pend-
ing the Board�s decision, the employee shall be entitled to
work for and be employed at the proposed lesser rate.

In lieu of such $30.00 deposit, employers may withhold
$30.00 from the termination payment to any employee until
such time as the employee returns any uniform in his or her
possession in good condition, fair wear excepted.

24.�PROTECTIVE CLOTHING
(1) Employees who are required to wash dishes, clean toi-

lets or otherwise handle detergents, acids, soaps or any injuri-
ous substances shall be supplied, free of charge by the
employer, with rubber gloves or be paid an allowance of $1.00
per week in lieu.

(2) Where the conditions of work are such that employees
are unable to avoid their clothing becoming wet or dirty, they
shall be supplied with suitable protective clothing free of charge
by their employer.

(3) Where conditions of work are such that employees are
unable to avoid their feet becoming wet, they shall be sup-
plied by their employer free of charge with suitable protective
footwear.

(4) All articles supplied shall remain the property of the
employer and shall be returned when required, in good order
and condition, fair wear and tear excepted.

(5) Any dispute in respect to the application of this Clause
may be referred to a Board of Reference.

25.�EMPLOYEES� EQUIPMENT
(1) All knives, choppers, tools, brushes, towels, and other

utensils, implements and material which may be required to
be used by the employee for the purpose of carrying out his or
her duties, shall be supplied by the employer free of charge.

26.�LIMITATION OF WORK
(1) No female employee may be required to climb ladders

or any substitute therefore unless appropriately attired.
(2) No female employee shall be required to clean out male

public toilets, or male toilets within the employer�s establish-
ment unless it has been determined by a male employee that
the toilets are vacant and arrangements are made to ensure
that the toilets are not in use during the cleaning period.

(3) Employees called upon to carry or lift shall do so in
accordance with the Manual Handling Code of Practise is-
sued by the Occupational Health, Safety and Welfare Com-
mission of W.A.

27.�TRAVELLING FACILITIES
(1) Where an employee is detained at work until it is too

late to travel by the last ordinary bus, train or other regular
public conveyance to the employee�s usual place of residence,
the employer shall provide proper conveyance free of charge.

(2) If an employee is required to start work before the first
means of public conveyance (as described in subclause (1) of
this clause) is available to convey the employee from his or
her usual place of residence to the place of employment, the
employer shall provide a conveyance free of charge.

(3) The provisions of this clause do not apply to an em-
ployee who usually has his or her own means of conveyance.

28.�RECORD
(1) The employer shall keep, or cause to be kept, on his or

her business premises, or at each of them if more than one, a
Time and Wages Record, wherein shall be entered the follow-
ing information:

(a) the full name, postal address and occupation of each
employee employed and whether the employee is be-
ing employed on a full time, part time or casual con-
tract of service;

(b) the time each employee commences and finishes
work each day, including any breaks in shift;

(c) the number of hours worked each day by each em-
ployee and the total hours worked each pay period;

(d) the wages and (if any) overtime and allowances paid
to each employee each pay period;

(e) the age of any employee employed on junior rates of
pay.

(2) The Record shall be entered up by the employer from
day to day and shall be signed, if correct, by the employee at
the time of being paid. The employer and the employee shall
be severally responsible for the correctness of the Record.
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34.�LOCATION ALLOWANCES
(1) Subject to the provisions of this clause, in addition to

the rates prescribed in Clause 20 -Wages of this Agreement,
an employee shall be paid the following weekly allowances
when employed in the towns described hereunder:

TOWN $
Agnew 14.80
Argyle 38.50
Balladonia 14.60
Barrow Island 25.10
Boulder 6.10
Broome 23.60
Bullfinch 7.00
Carnarvon 12.00
Cockatoo Island 25.90
Coolgardie 6.10
Cue 15.10
Dampier 20.40
Denham 12.00
Derby 24.50
Esperance 4.50
Eucla 16.50
Exmouth 21.10
Fitzroy Crossing 29.60
Goldsworthy 13.50
Halls Creek 33.70
Kalbarri 5.00
Kalgoorlie 6.10
Kambalda 6.10
Karratha 24.20
Koolan Island 25.90
Koolyanobbing 7.00
Kununurra 38.50
Laverton 15.00
Learmonth 21.10
Leinster 14.80
Leonora 15.00
Madura 15.60
Marble Bar 36.70
Meekatharra 13.00
Mount Magnet 16.10
Mundrabilla 16.10
Newman 14.20
Norseman 12.50
Nullagine 36.60
Onslow 25.10
Pannawonica 19.10
Paraburdoo 19.00
Port Hedland 20.30
Ravensthorpe 7.90
Roebourne 27.80
Sandstone 14.80
Shark Bay 12.00
Shay Gap 13.50
Southern Cross 7.00
Telfer 34.10
Teutonic Bore 14.80
Tom Price 19.00
Whim Creek 24.00
Wickham 23.40
Wiluna 15.10
Wittenoom 32.50
Wyndham 36.40

(2) Except as provided in subclause (3) of this clause, an
employee who has:

(a) a dependant shall be paid double the allowance pre-
scribed in subclause (1) of this clause;

(b) a partial dependant shall be paid the allowance pre-
scribed in subclause (1) of this clause plus the dif-
ference between that rate and the amount such partial
dependant is receiving by way of a district or loca-
tion allowance.

(3) Where an employee:
(a) is provided with board and lodging by the Company,

free of charge;
or

(b) is provided with an allowance in lieu of board and
lodging by virtue of this Agreement;

such employee shall be paid sixty six and two-thirds per cent
of the allowances prescribed in subclause (1) of this clause.

(4) Subject to subclause (2) of this clause, junior employ-
ees, casual employees, part time employees, apprentices re-
ceiving less than adult rate and employees employed for less
than a full week shall receive that proportion of the location
allowance as equates with the proportion that their wage for
ordinary hours that week is to the adult rate for the work per-
formed.

(5) Where an employee is on annual leave or receives pay-
ment in lieu of annual leave he/she shall be paid for the period
of such leave the location allowance to which he/she would
ordinarily be entitled.

(6) Where an employee is on long service leave or other
approved leave with pay (other than annual leave) he/she shall
only be paid location allowance for the period of such leave
he/she remains in the location in which he/she is employed.

(7) For the purposes of this clause:
(a) �Dependant� shall mean�

(i) a spouse or de-facto spouse; or
(ii) a child where there is no spouse or de facto

spouse; who does not receive a district or lo-
cation allowance.

(b) �Partial Dependant� shall mean a �dependant� as
prescribed in paragraph (a) of this subclause who
receives a district or location allowance that is less
than the location allowance prescribed in subclause
(1) of this clause.

(8) Where an employee is employed in a town or location
not specified in this clause the allowance payable for the pur-
pose of subclause (1) of this clause shall be such amount as
may be agreed between Australian Mines and Metals Asso-
ciation, the Chamber of Commerce and Industry of Western
Australia and the Trades and Labor Council of Western Aus-
tralia or, failing such agreement, as may be determined by the
Commission.

(9) Nothing herein contained shall have the effect of reduc-
ing any �district allowance� payable to any employee prior to
the registration of this Agreement.

(10) Subject to the making of a General Order pursuant to
Section 50 of the Act that part of each location allowance
representing prices shall be varied from the beginning of the
first pay period commencing on or after the first day in July of
each year in accordance with the annual percentage change in
the Consumer Price Index (excluding housing), for Perth meas-
ured to the end of the immediately preceding March quarter,
the calculation to be taken to the nearest ten cents.

35.�MATERNITY LEAVE
(1) Eligibility for Maternity Leave
An employee who becomes pregnant shall, upon produc-

tion to her employer of a certificate from a duly qualified
medical practitioner stating the presumed date of her confine-
ment, be entitled to maternity leave provided that she has had
not less than 12 months� continuous service with that em-
ployer immediately preceding the date upon which she pro-
ceeds upon such leave.

For the purposes of this Clause:
(a) An �employee� shall include a part-time employee

but shall not include an employee engaged upon
casual or seasonal work.

(b) Maternity leave shall mean unpaid maternity leave.
(2) Period of Leave and Commencement of Leave

(a) Subject to subclauses (3) and (6) of this clause, the
period of maternity leave shall be for an unbroken
period of 12 to 52 weeks and shall include a period
of six weeks� compulsory leave to be taken immedi-
ately before the presumed date of confinement and a
period of six weeks� compulsory leave to be taken
immediately following confinement.

(b) An employee shall, not less than 10 weeks prior to
the presumed date of confinement, give notice in
writing to her employer stating the presumed date of
confinement.

(c) An employee shall give not less than four weeks�
notice in writing to her employer of the date upon
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which she proposes to commence maternity leave,
stating the period of leave to be taken.

(d) An employee shall not be in breach of this order as a
consequence of failure to give the stipulated period
of notice in accordance with paragraph (c) hereof if
such failure is occasioned by the confinement oc-
curring earlier than the presumed date.

(3) Transfer to Safe Job
Where, in the opinion of a duly qualified medical practi-

tioner, illness or risks arising out of the pregnancy or hazards
connected with the work assigned to the employee make it
inadvisable for the employee to continue at her present work,
the employee shall, if the employer deems it practicable, be
transferred to a safe job at the rate and on the conditions at-
tached to that job until the commencement of maternity leave.

If the transfer to a safe job is not practicable, the employee
may, or the employer may require the employee to, take leave
for such period as is certified necessary by a duly qualified
medical practitioner. Such leave shall be treated as maternity
leave for the purposes of subclauses (7), (8), (9) and (10) of
this clause.

(4) Variation of Period of Maternity Leave
(a) Provided the addition does not extend the maternity

leave beyond 52 weeks, the period may be length-
ened once only, save with the agreement of the em-
ployer, by the employee giving not less than 14 days�
notice in writing stating the period by which the leave
is to be lengthened.

(b) The period of leave may, with the consent of the
employer, be shortened by the employee giving not
less than 14 days� notice in writing stating the pe-
riod by which the leave is to be shortened.

(5) Cancellation of Maternity Leave
(a) Maternity leave, applied for but not commenced,

shall be cancelled when the pregnancy of an em-
ployee terminates other than by the birth of a living
child.

(b) Where the pregnancy of an employee then on mater-
nity leave terminates other than by the birth of a liv-
ing child, it shall be the right of the employee to
resume work at a time nominated by the employer
which shall not exceed four weeks from the date of
notice in writing by the employee to the employer
that she desires to resume work.

(6) Special Maternity Leave and Sick Leave
(a) Where the pregnancy of an employee not then on

maternity leave terminates after 28 weeks other than
by the birth of a living child then�

(i) she shall be entitled to such period of unpaid
leave (to be known as special maternity leave)
as a duly qualified medical practitioner certi-
fies as necessary before her return to work, or

(ii) for illness other than the normal consequences
of confinement she shall be entitled, either in
lieu of or in addition to special maternity leave,
to such paid sick leave as to which she is then
entitled and which a duly qualified medical
practitioner certifies as necessary before her
return to work.

(b) Where an employee not then on maternity leave suf-
fers   illness related to her pregnancy, she may take
such paid sick leave as to which she is then entitled
and such further unpaid leave (to be known as spe-
cial maternity leave) as a duly qualified medical prac-
titioner certifies as necessary before her return to
work, provided that the aggregate of paid sick leave,
special maternity leave and maternity leave shall not
exceed 52 weeks.

(c) For the purposes of subclauses (7), (8) and (9) of
this clause, maternity leave shall include special ma-
ternity leave.

(d) An employee returning to work after the completion
of a period of leave taken pursuant to this subclause
shall be entitled to the position which she held im-
mediately before proceeding on such leave or, in the
case of an employee who has transferred to a safe

job pursuant to subclause (3) of this clause, to the
position she held immediately before such transfer.
Where such position no longer exists but there are
other positions available, for which the employee is
qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and salary or wage to
that of her former position.

(7) Maternity Leave and Other Leave Entitlements
Provided the aggregate of leave including leave taken pur-

suant to subclauses (3) and (6) of this clause does not exceed
52 weeks,

(a) an employee may, in lieu of or in conjunction with
maternity leave, take any annual leave or long serv-
ice leave or any part thereof to which she is then
entitled.

(b) paid sick leave or other paid authorised Agreement
absences (excluding annual leave or long service
leave), shall not be available to an employee during
her absence on maternity leave.

(8) Effect of Maternity Leave on Employment
Notwithstanding any award, or other provision to the con-

trary, absence on maternity leave shall not break the continu-
ity of service of an employee but shall not be taken into account
in calculating the period of service for any purpose of the agree-
ment.

(9) Termination of Employment
(a) An employee on maternity leave may terminate her

employment at any time during the period of leave
by notice given in accordance with this Agreement.

(b) An employer shall not terminate the employment of
an employee on the ground of her pregnancy or of
her absence on maternity leave, but otherwise the
rights of an employer in relation to termination of
employment are not hereby affected.

(10) Return to Work After Maternity Leave
(a) An employee shall confirm her intention of return-

ing to her work by notice in writing to the employer
given no less than four weeks prior to the expiration
of her period of maternity leave.

(b) An employee, upon the expiration of the notice re-
quired by paragraph (a) of this subclause, shall be
entitled to the position which she held immediately
before proceeding on maternity leave or, in the case
of an employee who was transferred to a safe job
pursuant to subclause (3) of this clause, to the posi-
tion which she held immediately before such trans-
fer. Where such position no longer exists but there
are other positions available for which the employee
is qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and salary or wage to
that of her former position.

(11) Replacement Employees
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
maternity leave.

(b) Before an employer engages a replacement employee
under this subclause, the employer shall inform that
person of the temporary nature of the employment
or transfer and of the rights of the employee who is
being replaced.

(c) Before an employer engages a person to replace an
employee temporarily promoted or transferred in or-
der to replace an employee exercising her rights un-
der this Clause, the employer shall inform that person
of the temporary nature of the promotion or transfer
and of the rights of the employee who is being re-
placed.

(d) Provided that nothing in this subclause shall be con-
strued as requiring an employer to engage a replace-
ment employee.

(e) A replacement employee shall not be entitled to any
of the rights conferred by this Clause except where
her employment continues beyond the 12 months
qualifying period.
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36.�FUTURE ARRANGEMENTS FOR ENTERPRISE
AGREEMENTS

Subject to the Industrial Relations Act 1988 it is the inten-
tion of the parties to negotiate a Certified Agreement prior to
the completion of this agreement.

37.�TRAINEESHIP
(1) Scope
This clause shall apply to a trainee employed under the

Australian Traineeship System by an employer approved by
the State Management Committee.

(2) Definitions
For the purpose of this clause:

(a) �The Australian Traineeship System� means a struc-
tured system of on-the-job training with an employer
and off-the-job training in a Technical and Further
Education College or other training provider ap-
proved by the State Management Committee.

(b) �Trainee� means an employee engaged under the
terms of this award and in accordance with the pro-
visions of an Australian Traineeship established pur-
suant to Section 37D of the Industrial Training Act
1975 and approved by the State Management Com-
mittee.

(c) �Traineeship scheme� is a formal agreement of train-
ing approved by the State Management Committee
and registered pursuant to Section 37D of the In-
dustrial Training Act 1975.

(d) �State Management Committee� means a commit-
tee comprising representatives from the employers,
the union, Technical and Further Education (TAFE)
and the relevant federal state government depart-
ments which approve traineeship arrangements by
agreement of each of the parties. The State Manage-
ment Committee may be established pursuant to the
provisions of the Industrial Training Act 1975 or any
amendment to or substitution of that Act, provided
that any committee or body established in lieu of the
State Management Committee has the same repre-
sentative structure and decision making processes
as that committee.

(3) Objectives
(a) The objective of this clause is to provide form and

substance of the  conditions of employment, includ-
ing rates of pay, applicable to any  person engaged
under the Australian Traineeship System (ATS) and
who,  being a trainee under that system, is covered
by this agreement.

(b) The purpose is to enhance the skill levels of future
employment prospects for young people.

(c) An objective of the ATS is to provide employment
and training opportunities for young people.

(4) Form of Traineeship Agreement
(a) A traineeship shall be entered into by means of writ-

ten agreement in a form approved by the State Man-
agement Committee and registered in accordance
with the provisions of the Industrial Training Act
1975.

(b) A trainee shall not be engaged on a part time or casual
basis.

(c) The traineeship scheme shall be for a period of 12
months but this period may be varied with the agree-
ment of the union and the employer and with the
approval of the State Management Committee.

(5) Duties and Responsibilities
(a) A trainee shall participate in the approved on-the-

job training scheme and attend the approved off-the-
job training as prescribed in the training scheme.

(b) An employer shall release a trainee from work to
attend the prescribed off-the-job training course and
shall provide the on-the-job training approved by
the State Management Committee.

(c) The employer shall provide the level of supervision
in accordance with the approved training scheme
during the traineeship period.

(d) The overall traineeship scheme will be monitored
by officers of the Department of Employment, Edu-
cation and Training. An accredited representative of
the union shall have access during ordinary working
hours to inspect the relevant training records and
work books and subject to the approval of the em-
ployer, which shall not be unreasonably withheld,
may interview a trainee with respect to his/her
progress in the scheme.

(6) Overtime and Shift Work
(a) Shift work may be required to be worked by a trainee

to enable the requirements of the training scheme to
be effected. Where shift work is required, the trainee
shall not work on his/her own.

(b) Overtime shall not be worked by trainees except to
enable the requirements of the training scheme to be
effected. When overtime is worked, the relevant pen-
alties and allowances of this agreement shall apply
based on the normal full time hourly rate and paid at
the appropriate time and one half or double time rate.

(7) Wage Rates
The weekly wages payable to a trainee shall be determined

by multiplying the appropriate rate of pay prescribed in this
agreement by 39 which represents actual weeks spent on the
job and dividing that sum by 52 to provide a weekly wage.

(8) Classifications
A trainee shall be classified as a �Retail Food Employee

Grade 1� for the first six months of employment and shall
thereafter be classified as a �Retail Food Employee Grade II�
or �Retail Food Employee Grade III� in accordance with
Clause 6.�Definitions of this Agreement.

38.�GRIEVANCE PROCEDURE
(1) Any question, dispute or difficulty arising from this

Agreement shall be dealt with in accordance with the follow-
ing procedure:

(a) The matter shall first be discussed between the em-
ployee affected and the appropriate supervisor. The
employee may choose to be represented by the un-
ion delegate.

(b) If not settled the matter shall be discussed between
the employee, an accredited representative of the
union and the appropriate representative of the Com-
pany.

(c) If not settled the matter shall be discussed between
an official of the union and an appropriate repre-
sentative of the Company.

(2) While the matter in dispute is being discussed in accord-
ance with the procedure, as prescribed in subclause (1) hereof,
work shall continue and the status quo as applying before the
dispute shall be maintained. No party shall be prejudiced in
relation to the final settlement by the continuance of work in
accordance with this clause.

(3) It is open to either party at any time to seek the assist-
ance of the Western Australian Industrial Relations Commis-
sion in resolving any dispute.

39. � SIGNATORIES
For and on behalf of the
Shop, Distributive and Allied Employees�
Association of Western Australia
(signed)
Signature
JOSEPH BULLOCK
Name of Signatory
GENERAL SECRETARY
Position of Signatory
(signed)
Signature
Patricia A GARDINER
Name of Signatory
DIRECTOR SECRETARY
Position of Signatory
Vala Enterprises T/A River Rooster Merriwa
For and on behalf of
Signature
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TREVOR JAMES GARDINER
Name of Signatory
DIRECTOR
Position of Signatory

RIVER ROOSTER NARROGIN AGREEMENT.
No. AG 265 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Shop, Distributive and Allied Employees� Association

of Western Australia
and

McWhirter Holdings Pty Ltd, trading as River Rooster
Narrogin.

No. AG 265 of 1996.
River Rooster Narrogin Agreement No. AG 265 of 1996.

COMMISSIONER S A CAWLEY.
23 December 1996.

Order.
HAVING heard Ms K Cameron on behalf of the applicant and
Mr S Hansen on behalf of the respondent, now therefore I the
undersigned, pursuant to the powers conferred under the
Industrial Relations Act, 1979 and by consent, do hereby
order�

THAT the agreement expressed in the following Sched-
ule, to be known as the �River Rooster Narrogin Agree-
ment No. AG 265 of 1996�, be and is hereby registered.

(Sgd.) S. A. CAWLEY,    
[L.S.] Commissioner.

���

1.�TITLE
This Agreement shall be known as the River Rooster

Narrogin Agreement No. AG 265 of 1996.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Parties Bound
4. Area & Scope
5. Term
6. Definitions
7. Contract of Service
8. Hours
9. Overtime

10. Casual Employees
11. Part Time Employees
12. Meal Breaks
13. Meal Money
14. Sick Leave
15. Bereavement Leave
16. Holidays
17. Annual Leave
18. Long Service Leave
19. Payment of Wages
20. Wages
21. Junior Employees
22. Higher or Lower Duties
23. Uniforms and Laundering
24. Protective Clothing
25.

Employees� Equipment
26. Limitation of Work
27. Travelling Facilities
28. Record
29. Roster
30. Change and Rest Rooms
31. First Aid Kit
32. Posting of Agreement and Union Notices

33. Under Rate Employees
34. Location Allowances
35. Maternity Leave
36. Future Arrangements For Enterprise Agreements
37. Traineeship
38. Grievance Procedure
39. Signatories

3.�PARTIES BOUND
This Agreement shall apply to and be binding on McWhirter

Holdings Pty Ltd trading as River Rooster Narrogin (�The
Company�) and the Shop Distributive and Allied Employees
Association of Western Australia (�The Union�) and all
persons employed by the company to perform the duties of a
Retail Food Employee Grade I to IV as defined in Clause 6. -
Definitions.

It is estimated that 20 employees will be bound by this
Agreement upon registration

4.�AREA & SCOPE
This Agreement shall apply to the Company with respect to

its operations at the Cnr of Earl & Egerton Streets, Narrogin
6312 and employees in the callings listed herein.

This Agreement shall apply to the exclusion of all other
awards and registered agreements.

5.�TERM
This Agreement shall operate for a period of three months

from the date of registration.

6.�DEFINITIONS
(1) �Retail Food Establishment� shall mean an establishment

or part thereof which is operated by the parties to this
Agreement and which is wholly or predominantly engaged in
the receipt of orders for or the preparation, sale, serving or
delivery of mass marketed food from a standardised menu and
shall include any commissary, whether within such
establishment or elsewhere, where such food is prepared or
partially prepared.

(2) �Retail Food Employee Grade I� shall mean an employee
engaged in a retail food shop who is in the first six months of
employment and who is gaining the skills required of a Retail
Food Employee Grade II or Grade III.

(3) �Retail Food Employee Grade II� shall mean an employee
with not less than six months service with the employer who
is engaged to assist with the preparation, assembly, cooking
or packing of product for sale; the maintenance of the work
area at a standard of cleanliness as determined by the employer;
the cleaning of cooking utensils, cutlery and glassware; and/
or in the delivery of product to the customer outside the
establishment.

(4) �Retail Food Employee Grade III� shall mean an
employee with not less than six months service with the
employer who performs customer service functions including
the taking of orders by any means, the entering of information
onto a computer, the receipt of monies or other duties involving
customer contact except the delivery of product to the customer
outside the establishment.

(5) �Retail Food Employee Grade IV� shall mean an
employee involved in the preparation of food using trades
equivalent skills and/or required to give direction to or be in
charge of Retail Food Employees Grades I�III.

(6) �Daily Spread of Shift� shall mean the time which elapses
from the employee�s actual starting time to the employee�s
actual finishing time for the day or shift.

7.�CONTRACT OF SERVICE
(1) Except for casual employees, the contract of service shall

be on a weekly basis, provided that one day�s notice of
termination may be given on either side on any working day,
or in the event of such notice not being given by the payment
by the employer or the forfeiture by the employee, as the case
may be, of one day�s pay. Provided that any employee who is
dismissed for misconduct, shall be entitled to be paid all wages
due up to the time of dismissal only.

(2) For the purposes of this clause the term �one day�s notice
�shall mean notice to terminate employment from the end of
the employee�s shift on the following working day, and the
term �one day�s pay� shall mean eight hours� wages paid at
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the ordinary hourly rate, provided that in the case of a part
time employee, at the ordinary hourly rate calculated on the
number of hours that the employee would have normally
worked.

8.�HOURS
(1) The ordinary hours of work shall be thirty eight per week,

not exceeding ten per day, to be worked over not more than
five days of the week, within a daily spread of eleven hours.
Each employee shall be entitled to two clear days off duty per
week.

(2) Notwithstanding the provisions of subclause (1) of this
clause, in cases where employees are rostered over a 19 day,
four week cycle, up to forty ordinary hours may be worked in
a week provided that the total number of ordinary hours in
any four week cycle shall not exceed 152.

9.�OVERTIME
(1) All work done at times other than those which the

employee is rostered to work, or outside the daily spread of
eleven hours, or beyond ten hours in any one day or beyond
five days in any one week or beyond thirty eight hours in any
one week�except in the case of an employee rostered over a
19 day, four week cycle as provided by subclause (2) of Clause
8.�Hours of this Agreement in which case the limit to weekly
ordinary hours shall be forty�shall be overtime.

(2) Subject to the provisions of subclause (3) hereof, all
overtime worked between Monday to Friday, both inclusive,
and prior to twelve noon on Saturday shall be paid for at the
rate of time and a half for the first two hours and double time
thereafter. All overtime worked after twelve noon on a Saturday
and all day on a Sunday, shall be paid for at the rate of double
time.

(3) All work done on an employee�s rostered day off shall
be paid for at the rate of double time with a minimum payment
as for three hours� work.

(4) Notwithstanding anything contained in this clause to the
contrary, where a part time employee is requested to work
overtime beyond his or her regular finishing time in order to
meet unforeseen operational and/or staffing requirements, the
first hour of such overtime shall be paid for at the ordinary
time rate of pay, the second hour of such overtime shall be
paid for at the rate of time and a half with double time for any
hours worked thereafter. The provisions of this subclause shall
only apply to Part Time employees rostered to work nine
ordinary hours or less on the day upon which the overtime is
worked.

(5) Notwithstanding anything contained in this clause, an
employer and an employee may agree that time off with pay
may be allowed in lieu of payment for overtime. Such time off
shall be allowed subject to�

(a) time off for each hour or part thereof shall be equiva-
lent to the overtime rate that otherwise would have
been paid.

(b) the time of taking time off being agreed at the time
of  arranging the overtime and shall be no later than
four weeks after the overtime is worked.

10.�CASUAL EMPLOYEES
(1) Casual employees shall mean employees engaged on an

hourly contract of service.
(2) Casual employees shall not be engaged for less than two

consecutive hours per time.
(3) Casual employees shall be paid at the ordinary rate of

pay of one thirty-eighth of the full time weekly rate of pay for
the appropriate classification as set out in subclause (1) of
Clause 20.�Wages of this Agreement plus twenty one and
one half per cent, provided that this rate shall be increased to
double time for all work performed on the holidays referred
to in subclause (1) of Clause 16.�Holidays of this Agreement.

(4) The working time for a casual employee on an outside
job, shall count from the time appointed for their attendance
at the job until they are discharged. Fares to and from the
place of engagement and the job shall be paid by the employer.

(5) The wages payable to a casual employee on an outside
job shall be forwarded to the employee within seventy two
hours of completion of the pay week in which such employee
was employed.

(6) The provisions of Clauses 14.�Sick Leave, 15.�
Bereavement Leave, 16.�Holiday, 17.�Annual Leave and
35.�Maternity Leave shall not apply to a casual employee.

11.�PART TIME EMPLOYEES
(1) A part time employee shall mean an employee engaged

on a weekly contract of service, who works regularly from
week to week for not less than three consecutive ordinary hours
per time, or more than ten ordinary hours per day, and not less
than nine or more than thirty ordinary hours each week over
not more than five days of the week.

(2) Subject to the limitations on daily and weekly hours for
part time employees as prescribed by subclause (1) of this
Clause, the number of ordinary hours to be worked on any
one day by a part time employee may be increased but not
decreased by agreement between the employer and the
employee.

(3) Part time employees shall be paid at the ordinary time
rate of pay of one thirty-eighth of the full time weekly rate of
pay for the appropriate classification as set out in subclause
(1) of Clause 20.-Wages, provided that this rate shall be
increased to double time for all work performed on the holidays
referred to in subclause (1) of Clause 16.-Holidays of this
Agreement.

(4) All time worked by a part time employee beyond ten
ordinary hours per day, thirty ordinary hours per week or five
days per week or at times other than those which the employee
is rostered to work shall be overtime and paid for at the
appropriate overtime rate prescribed in Clause 9.-Overtime of
this Agreement.

(5) A part time employee shall be eligible for pro rata annual
leave and sick leave in accordance with Clauses 14.�Sick
Leave and 17.�Annual Leave in addition to being eligible
for bereavement leave and payment in lieu of public holidays.
In calculating the pro-rata entitlements of a part time employee
pursuant to this subclause, all ordinary hours worked by the
employee, including any additional ordinary hours agreed
pursuant to subclause (2) of this Clause, shall be included in
the calculation.

12.�MEAL BREAKS
(1) Every employee shall be entitled to a meal break of not

less than one half hour nor more than one hour after not more
than five hours work, provided that where an employee works
in excess of eight ordinary hours in any one day, the meal
break on that day may be taken after not more than six hours
work. Where it is not possible for the employer to grant a
meal break on any day, the said meal break shall be treated as
time worked and the employee shall be paid at the rate
applicable to the employee at the time such meal break is due,
plus fifty per cent of the ordinary hourly rate applying to such
employee, until such time as the employee is released for a
meal.

(2) In addition to breaks for a meal, there may be one other
break of at least two hours during each shift. Such break of
two hours may include a meal break.

(3) In addition to breaks for a meal as provided in this Clause,
any employee who is required to work in excess of eight
ordinary hours in any one day shall receive a paid tea break of
ten minutes. Such tea break shall be taken to suit the employer�s
business, but shall not be taken within one hour of the
employee�s commencement or finishing time or within one
hour of the employee�s meal break.

13.�MEAL MONEY
(1) Any employee who is required to work overtime for more

than two hours on any day, without being notified on the
previous day or earlier that he or she will be required to work
such overtime, will either be supplied with a meal by the
employer or be paid $5.60 meal money.

14.�SICK LEAVE
(1) (a) An employee, including a part time employee, who

is unable to attend or remain at his or her place of employment
during ordinary hours of work by reason of personal ill health
or injury shall be entitled to payment during such absence in
accordance with the following provisions.

(b) Entitlement to payment shall accrue at the rate of one
sixth of a week for each completed month of service with the
employer.
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(c) If in the first or successive years of service with the
employer the employee is absent on the grounds of personal
ill health or injury for a period longer than his or her entitlement
to paid sick leave, payment may be adjusted at the end of that
year of service, or at the time the employee�s services terminate,
if before the end of that year of service, to the extent that the
employee has become entitled to further paid sick leave during
that year of service.

(2) The unused portions of the entitlement to paid sick leave
in any one year shall accumulate from year to year and subject
to this clause may be claimed by the employee if the absence
by reason of personal ill health or injury exceeds the period
for which entitlement has accrued during the year at the time
of the absence. Provided that an employee shall not be entitled
to claim payment for any period exceeding ten weeks in any
one year of service.

(3) To be entitled to payment in accordance with this Clause
the employee shall as soon as reasonably practicable advise
the employer of his or her inability to attend for work, the
nature of the illness or injury and the estimated duration of
the absence. Provided that such advice, other than in
extraordinary circumstances shall be given to the employer
within 24 hours of the commencement of the absence.

(4) The provisions of this Clause do not apply to an employee
who fails to produce a certificate from a medical practitioner
dated at the time of the absence or who fails to supply such
other proof of the illness or injury as the employer may
reasonably require provided that the employee shall not be
required to produce a certificate from a medical practitioner
with respect to absences of two days or less unless after two
such absences in any year of service the employer requests in
writing that the next and subsequent absences in that year, if
any, shall be accompanied by such certificate.

(5) (a) Subject to the provisions of this subclause, the
provisions of this Clause apply to an employee who suffers
personal ill health or injury during the time when he or she is
absent on annual leave and an employee may apply for and
the employer shall grant paid sick leave in place of paid annual
leave.

(b) Application for replacement shall be made within seven
days of resuming work and then only if the employee was
confined to his or her place of residence or a hospital as a
result of his or her personal ill health or injury for a period of
seven consecutive days or more and he or she produces a
certificate from a registered medical practitioner that he or
she was so confined. Provided that the provisions of this
paragraph do not relieve the employee of the obligation to
advise the employer in accordance with subclause (3) of this
Clause if he or she is unable to attend for work on the working
day next following the annual leave.

(c) Replacement of paid annual leave by paid sick leave
shall not exceed the period of paid sick leave to which the
employee was entitled at the time he or she proceeded on
annual leave and shall not be made with respect to fractions of
a day.

(d) Where paid sick leave has been granted by the employer
in accordance with paragraphs (a), (b) and (c) of this subclause,
that portion of the annual leave equivalent to the paid sick
leave is hereby replaced by the paid sick leave and the replaced
annual leave may be taken at another time mutually agreed to
by the employer and the employee or, failing agreement, shall
be added to the employee�s next period of annual leave or, if
termination occurs before then, be paid for in accordance with
the provisions of Clause 17.-Annual Leave.

(e) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken
provided that the annual leave loading prescribed in Clause
17.- Annual Leave of this Agreement, shall be deemed to have
been paid with respect to the replaced annual leave.

(6) The provisions of this Clause with respect to payment
do not apply to employees who are entitled to payment under
the Workers� Compensation and Rehabilitation Act 1981 nor
to employees whose injury or illness is the result of the
employee�s own misconduct.

15.�BEREAVEMENT LEAVE
An employee, including a part time employee, shall, on the

death within Australia of a wife, husband, de-facto wife or

de-facto husband, father, father-in-law, mother, mother-in-law,
grandparent, brother, sister, child or stepchild be entitled on
notice to bereavement leave up to and including the day of the
funeral of such relation, and such leave shall be without
deduction of pay for a period not exceeding the number of
hours worked by the employee in two ordinary working days.
Proof of such death shall be furnished by the employee to the
satisfaction of the employer if so requested. Provided that this
Clause shall have no effect while the period of entitlement to
leave coincides with any other period of leave that may be due
to the employee concerned.

16.�HOLIDAYS
(1) The following days shall be allowed as paid holidays for

full time and part time employees: New Year�s Day, Australia
Day, Labour Day, Good Friday, Easter Monday, Anzac Day,
State Foundation Day, Sovereign�s Birthday, Christmas Day
and Boxing Day.

(2) The paid holidays set out in subclause (1) hereof shall
be regarded as falling on the days upon which they are most
commonly observed in the State of Western Australia.

(3) In addition to the paid holidays set out in subclause (1)
of this clause, any day proclaimed as a public holiday or half
holiday under the Public and Bank Holidays Act 1972, not
being a day set out in subclause (1) of this clause or a day
observed in lieu thereof, shall be allowed as a paid holiday for
full and part time employees.

(4) All work done on any of the holidays prescribed in this
Clause shall be paid at the rate of double time, with a minimum
payment as for three hours.

(5) Where a full time employee�s rostered day off coincides
with any of the holidays prescribed in this clause, such
employee shall receive one day�s additional pay at ordinary
rates from the employer on the next succeeding pay day.

(6) Where a part time employee is rostered such that the day
of the week on which a holiday as prescribed by this clause
falls forms part of the roster but the employee is not rostered
to work on the holiday then such employee shall receive
additional payment for the number of hours regularly worked
on that day of the week from the employer on the next
succeeding pay day.

17.�ANNUAL LEAVE
(1) Except as hereinafter provided, a period of four

consecutive weeks� leave with payment as prescribed in this
Clause, shall be allowed annually to a full time or part time
employee by his/her employer after a period of twelve months�
continuous service.

(2) An employee before going on leave shall be paid the
wages the employee would have received in respect of the
ordinary time the employee would have worked had the
employee not been on leave during the relevant period.

(3) During a period of annual leave an employee shall receive
a loading of 17.5 per cent calculated on the employee�s ordinary
rate of wage.

(4) If any holiday proclaimed as per Clause 16.-Holidays of
this Agreement falls within an employee�s period of annual
leave, there shall be added to that period one day being an
ordinary working day for each holiday observed as aforesaid.

(5) (a) After one month�s continuous service in any qualifying
twelve monthly period an employee whose employment is
terminated shall, subject to the provisions of paragraph (b) of
this subclause, be paid one third of a week�s pay at his or her
ordinary rate of wage in respect of each completed month of
service in the qualifying period. The loading prescribed in
subclause (3) of this Clause shall not apply to this pro rata
payment.

(b) Where an employee is justifiably dismissed for
misconduct during any twelve monthly qualifying period, the
provisions of paragraph (a) of this subclause do not apply in
respect of any completed month of service in that qualifying
period.

(6) An employee whose employment terminates after the
employee has completed a twelve monthly qualifying period
and who has not been allowed the leave prescribed in this
Clause in respect of that qualifying period, shall be given
payment in lieu of that leave in accordance with the provisions
of this Clause.
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(7) Any time in respect of which an employee is absent from
work, except time for which the employee is entitled to claim
sick pay, or time spent on holidays, annual leave or
bereavement leave as prescribed by this Agreement shall not
count for the purpose of determining his or her right to annual
leave.

(8) In special circumstances and by mutual consent of the
employee, the employer and the union, annual leave may be
taken in not more than two periods, provided that neither of
such periods shall be of less than one week.

(9) Annual leave shall be granted to and taken by the
employee within a period three months from the day on which
it became due, and the employee shall be given at least two
weeks� notice by the employer of the date that such leave will
commence.

18.�LONG SERVICE LEAVE
The long service leave provisions published in Volume 59

of the Western Australian Industrial Gazette at Pages 1-6, both
inclusive, are hereby incorporated and shall be deemed to be
part of this Agreement.

19.�PAYMENT OF WAGES
(1) The employer may elect to pay employees in cash, by

cheque or by means of credit transfer to a bank, building society
or credit union account in the name of the employee. The day
that the credit transfer is credited to the employee�s account
shall be deemed to be the date of payment.

(2) Payment shall be made within three days of the last day
of the pay period. Payment by cash or cheque shall be made
during the employee�s ordinary working hours.

(3) No employer shall change its method of payment to
employees without first giving them at least four week�s notice
of such change.

(4) Employees whose day off falls on pay day and who are
paid by cash or cheque, shall be paid their wages upon request
from the employee to the employer, prior to the employee
taking the day off.

(5) An employee who lawfully terminates employment or is
dismissed for reasons other than misconduct, shall be paid all
wages due to the employee by the employer on the day of
termination of employment, or within twenty four hours
following such termination.

(6) At the time of being paid each employee shall be issued
with a statement by the employer showing the gross wages
and allowances and all deductions made therefrom.

(7) (a) The employer may elect to pay employees weekly or
fortnightly in accordance with subclauses (1) to (6) inclusive
of this Clause.

(b) No employer shall change the frequency of payment to
employees without first giving them and the union at least
four weeks notice of such change.

(c) The method of introducing a fortnightly pay system shall
be by the payment of an additional week�s wages in the last
weekly pay before the change to fortnightly pays to be repaid
by equal fortnightly deductions made from the next and
subsequent pays, provided that the period of repayment shall
not be less than 10 weeks or by some other method agreed
upon by the union and the employer.

20.�WAGES
(1) The following shall be the minimum rates of weekly

wage payable to employees covered by this Agreement.
Classification (total wage per week) $
Retail Food Employee Grade I 387.20
Retail Food Employee Grade II 387.20
Retail Food Employee Grade III 399.50
Retail Food Employee Grade IV 424.40

(2) A Retail Food Shop Employee Grade I or II who delivers
orders to customers in his or her own vehicle shall receive a
payment, in addition to all other amounts provided in this
Agreement, equal to $1.50 for every delivery in excess of 3.4
deliveries per hour.

21.�JUNIOR EMPLOYEES
(1) Junior employees, other than those engaged in the

preparation and/or serving of alcoholic beverages shall be paid
the percentage of the adult rate, as set out in subclause (2)

hereof, appropriate to their classification as determined by
subclause (1) of Clause 20.�Wages of this Agreement.

(2) The minimum weekly rates of wages for work in ordinary
time to be paid to junior employees shall be as follows:

Under 16 years of age  50%
Between 16 and 17 years  50%
Between 17 and 18 years  60%
Between 18 and 19 years  70%
Between 19 and 20 years  80%
At 20 years and over  100%

(3) Any junior employee who is primarily engaged in the
preparation and/or serving of alcoholic beverages shall be paid
the adult rate applicable to a Retail Food Employee Grade III.
Any junior employee whose duties include the preparation
and/or serving of alcoholic beverages shall be at least 18 years
of age.

(4) No junior female employee under the age of 18 shall be
employed after 8.00 p.m. on any day without permission in
writing from one of the parents or guardian of such junior
employee.

22.�HIGHER OR LOWER DUTIES
(1) Any employee performing work for two hours or more

in any day on duties carrying a higher prescribed rate of wage
than that in which the employee is engaged, shall be paid the
higher wage for the time so employed, provided that where an
employee is engaged for more than half of one day or shift on
duties carrying a higher rate, the employee shall be paid the
higher rate for such day or shift.

(2) Any employee who is temporarily required to perform
duties carrying a lower prescribed rate of wage, shall do so
without any loss of pay.

(3) The employer may direct any employee to carry out such
duties as are within the limits of an employee�s skill,
competence and training.

23.�UNIFORMS AND LAUNDERING
(1) Where uniforms are required by the employer to be worn

they shall be supplied, laundered and/or dry cleaned by the
employer and remain the property of the employer, provided
that in lieu of the employer laundering and/or dry cleaning
same, the employee shall be paid the following laundry
allowance per week:

$
Employees employed on a casual basis 1.50
Employees employed on a part time basis 1.75
Employees employed on a full time basis 2.00

Provided that the provisions of this Clause may be altered
by written agreement between the union and the employer.

(2) Where uniforms are supplied to an employee and where
the value of such uniforms exceeds $30.00, a once only deposit
of $30.00 shall be paid by the employee by means of six $5.00
instalments withheld by the employer from the employee�s
wages during the first six pay periods. This deposit shall be
repaid to the employee on termination provided the uniforms
issued to them are returned to the employer in good condition,
fair wear excepted.

In lieu of such $30.00 deposit, employers may withhold
$30.00 from the termination payment to any employee until
such time as the employee returns any uniform in his or her
possession in good condition, fair wear excepted.

24.�PROTECTIVE CLOTHING
(1) Employees who are required to wash dishes, clean toilets

or otherwise handle detergents, acids, soaps or any injurious
substances shall be supplied, free of charge by the employer,
with rubber gloves or be paid an allowance of $1.00 per week
in lieu.

(2) Where the conditions of work are such that employees
are unable to avoid their clothing becoming wet or dirty, they
shall be supplied with suitable protective clothing free of charge
by their employer.

(3) Where conditions of work are such that employees are
unable to avoid their feet becoming wet, they shall be supplied
by their employer free of charge with suitable protective
footwear.
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(4) All articles supplied shall remain the property of the
employer and shall be returned when required, in good order
and condition, fair wear and tear excepted.

(5) Any dispute in respect to the application of this Clause
may be referred to a Board of Reference.

25.�EMPLOYEES� EQUIPMENT
(1) All knives, choppers, tools, brushes, towels, and other

utensils, implements and material which may be required to
be used by the employee for the purpose of carrying out his or
her duties, shall be supplied by the employer free of charge.

26.�LIMITATION OF WORK
(1) No female employee may be required to climb ladders

or any substitute therefore unless appropriately attired.
(2) No female employee shall be required to clean out male

public toilets, or male toilets within the employer�s
establishment unless it has been determined by a male
employee that the toilets are vacant and arrangements are made
to ensure that the toilets are not in use during the cleaning
period.

(3) Employees called upon to carry or lift shall do so in
accordance with the Manual Handling Code of Practise issued
by the Occupational Health, Safety and Welfare Commission
of W.A.

27.�TRAVELLING FACILITIES
(1) Where an employee is detained at work until it is too

late to travel by the last ordinary bus, train or other regular
public conveyance to the employee�s usual place of residence,
the employer shall provide proper conveyance free of charge.

(2) If an employee is required to start work before the first
means of public conveyance (as described in subclause (1) of
this clause) is available to convey the employee from his or
her usual place of residence to the place of employment, the
employer shall provide a conveyance free of charge.

(3) The provisions of this clause do not apply to an employee
who usually has his or her own means of conveyance.

28.�RECORD
(1) The employer shall keep, or cause to be kept, on his or

her business premises, or at each of them if more than one, a
Time and Wages Record, wherein shall be entered the
following information:

(a) the full name, postal address and occupation of each
employee employed and whether the employee is
being employed on a full time, part time or casual
contract of service;

(b) the time each employee commences and finishes
work each day, including any breaks in shift;

(c) the number of hours worked each day by each em-
ployee and the total hours worked each pay period;

(d) the wages and (if any) overtime and allowances paid
to each employee each pay period;

(e) the age of any employee employed on junior rates of
pay.

(2) The Record shall be entered up by the employer from
day to day and shall be signed, if correct, by the employee at
the time of being paid. The employer and the employee shall
be severally responsible for the correctness of the Record.

(3) (a) Subject to the provisions of paragraph (b) of this
subclause, the Record shall be open for inspection to a duly
accredited representative of the union on the employer�s
premises from Monday to Friday, both inclusive, between the
hours of 9.00 a.m. to 5.00 p.m., (excepting from 12.00 noon
to 2.00 p.m.). In the case of any establishment which is only
open for business after 5.00 p.m., or on a Saturday or Sunday,
then the Record shall be open for inspection during all working
hours. Such representative shall be permitted time to inspect
the Record and, if he or she requires, shall be allowed to take
an extract or copy of any of the information contained in the
Record, which shall be maintained by the employer on the
business premises for a period of not less than twelve months.

(b) In respect of any establishment, situated outside a radius
of forty kilometres from the General Post Office, Perth, where
the Record for any reason is not available for inspection, an
extract or copy from such Record of Information required by
the Representative shall be forwarded by the employer to the

Registered Office of the union within fourteen days of the
date of the request made to inspect the Record.

(4) For the purposes of this clause the term �Record� shall
mean a book or single document wherein shall be entered all
the information required to be kept in accordance with the
provisions of subclause (1) of this clause.

29.�ROSTER
(1) A roster of the working hours of each full time and part

time employee employed shall be exhibited in the office of
each establishment and in such other place by the employer,
so as  it may be conveniently and readily seen by the employee
employed.

(2) Such roster shall show�
(a) the name, occupation and type of employment of each

employee;
(b) the hours to be worked by each employee each day

and the breaks in shift to be taken.
(3) The roster in the office shall be open for inspection to a

duly accredited representative of the union at such time as the
�Record� is so open for inspection.

(4) Such rosters shall be drawn up in such a manner as to
show the working hours of each employee for at least one
week in advance of the date of the roster, and may only be
altered on account of the sickness of an employee, or by mutual
consent between the employee and the employer concerned.

30.�CHANGE AND REST ROOMS
(1) Adequate change and rest rooms shall be provided by

the employer where such are reasonably practicable.

31.�FIRST AID KIT
In each establishment the employer shall provide and

continuously maintain at a place easily accessible to all
employees an adequate First Aid Kit.

32.�POSTING OF AGREEMENT AND UNION
NOTICES

(1) In each establishment, a copy of this Agreement, if
supplied by the Union, shall be exhibited by the employer on
the business premises in such a place where it may be
conveniently and readily seen by each employee employed.

(2) The Secretary of the union, or any other duly accredited
representative of the union, shall be permitted to post notices
relating to union business in a place where it may be
conveniently and readily seen by each employee employed.

33.�UNDER RATE EMPLOYEES
(1) Any employee who, by reason of old age or infirmity, is

unable to earn the minimum wage, may be paid such lesser
wage as may from time to time be agreed upon in writing
between the union and the employer.

(2) In the event of no agreement being arrived at, the matter
may be referred to a Board of Reference for determination.

(3) After application has been made to a Board, and pending
the Board�s decision, the employee shall be entitled to work
for and be employed at the proposed lesser rate.

34.�LOCATION ALLOWANCES
(1) Subject to the provisions of this clause, in addition to

the rates prescribed in Clause 20 -Wages of this Agreement,
an employee shall be paid the following weekly allowances
when employed in the towns described hereunder:

TOWN $
Agnew 14.80
Argyle 38.50
Balladonia 14.60
Barrow Island 25.10
Boulder 6.10
Broome 23.60
Bullfinch 7.00
Carnarvon 12.00
Cockatoo Island 25.90
Coolgardie 6.10
Cue 15.10
Dampier 20.40
Denham 12.00
Derby 24.50
Esperance 4.50
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TOWN $
Eucla 16.50
Exmouth 21.10
Fitzroy Crossing 29.60
Goldsworthy 13.50
Halls Creek 33.70
Kalbarri 5.00
Kalgoorlie 6.10
Kambalda 6.10
Karratha 24.20
Koolan Island 25.90
Koolyanobbing 7.00
Kununurra 38.50
Laverton 15.00
Learmonth 21.10
Leinster 14.80
Leonora 15.00
Madura 15.60
Marble Bar 36.70
Meekatharra 13.00
Mount Magnet 16.10
Mundrabilla 16.10
Newman 14.20
Norseman 12.50
Nullagine 36.60
Onslow 25.10
Pannawonica 19.10
Paraburdoo 19.00
Port Hedland 20.30
Ravensthorpe 7.90
Roebourne 27.80
Sandstone 14.80
Shark Bay 12.00
Shay Gap 13.50
Southern Cross 7.00
Telfer 34.10
Teutonic Bore 14.80
Tom Price 19.00
Whim Creek 24.00
Wickham 23.40
Wiluna 15.10
Wittenoom 32.50
Wyndham 36.40

(2) Except as provided in subclause (3) of this clause, an
employee who has:

(a) a dependant shall be paid double the allowance pre-
scribed in subclause (1) of this clause;

(b) a partial dependant shall be paid the allowance pre-
scribed in subclause (1) of this clause plus the dif-
ference between that rate and the amount such partial
dependant is receiving by way of a district or loca-
tion allowance.

(3) Where an employee:
(a) is provided with board and lodging by the Company,

free of charge;
or

(b) is provided with an allowance in lieu of board and
lodging by virtue of this Agreement;

such employee shall be paid sixty six and two-thirds per cent
of the allowances prescribed in subclause (1) of this clause.

(4) Subject to subclause (2) of this clause, junior employees,
casual employees, part time employees, apprentices receiving
less than adult rate and employees employed for less than a
full week shall receive that proportion of the location allowance
as equates with the proportion that their wage for ordinary
hours that week is to the adult rate for the work performed.

(5) Where an employee is on annual leave or receives
payment in lieu of annual leave he/she shall be paid for the
period of such leave the location allowance to which he/she
would ordinarily be entitled.

(6) Where an employee is on long service leave or other
approved leave with pay (other than annual leave) he/she shall
only be paid location allowance for the period of such leave
he/she remains in the location in which he/she is employed.

(7) For the purposes of this clause:
(a) �Dependant� shall mean�

(i) a spouse or de-facto spouse; or

(ii) a child where there is no spouse or de facto
spouse; who does not receive a district or lo-
cation allowance.

(b) �Partial Dependant� shall mean a �dependant� as
prescribed in paragraph (a) of this subclause who
receives a district or location allowance that is less
than the location allowance prescribed in subclause
(1) of this clause.

(8) Where an employee is employed in a town or location
not specified in this clause the allowance payable for the
purpose of subclause (1) of this clause shall be such amount
as may be agreed between Australian Mines and Metals
Association, the Chamber of Commerce and Industry of
Western Australia and the Trades and Labor Council of Western
Australia or, failing such agreement, as may be determined by
the Commission.

(9) Nothing herein contained shall have the effect of reducing
any �district allowance� payable to any employee prior to the
registration of this Agreement.

(10) Subject to the making of a General Order pursuant to
Section 50 of the Act that part of each location allowance
representing prices shall be varied from the beginning of the
first pay period commencing on or after the first day in July of
each year in accordance with the annual percentage change in
the Consumer Price Index (excluding housing), for Perth
measured to the end of the immediately preceding March
quarter, the calculation to be taken to the nearest ten cents.

35.�MATERNITY LEAVE
(1) Eligibility for Maternity Leave
An employee who becomes pregnant shall, upon production

to her employer of a certificate from a duly qualified medical
practitioner stating the presumed date of her confinement, be
entitled to maternity leave provided that she has had not less
than 12 months� continuous service with that employer
immediately preceding the date upon which she proceeds upon
such leave.

For the purposes of this Clause:
(a) An �employee� shall include a part-time employee

but shall not include an employee engaged upon
casual or seasonal work.

(b) Maternity leave shall mean unpaid maternity leave.
(2) Period of Leave and Commencement of Leave

(a) Subject to subclauses (3) and (6) of this clause, the
period of maternity leave shall be for an unbroken
period of 12 to 52 weeks and shall include a period
of six weeks� compulsory leave to be taken immedi-
ately before the presumed date of confinement and a
period of six weeks� compulsory leave to be taken
immediately following confinement.

(b) An employee shall, not less than 10 weeks prior to
the presumed date of confinement, give notice in
writing to her employer stating the presumed date of
confinement.

(c) An employee shall give not less than four weeks�
notice in writing to her employer of the date upon
which she proposes to commence maternity leave,
stating the period of leave to be taken.

(d) An employee shall not be in breach of this order as a
consequence of failure to give the stipulated period
of notice in accordance with paragraph (c) hereof if
such failure is occasioned by the confinement oc-
curring earlier than the presumed date.

(3) Transfer to Safe Job
Where, in the opinion of a duly qualified medical practitioner,

illness or risks arising out of the pregnancy or hazards
connected with the work assigned to the employee make it
inadvisable for the employee to continue at her present work,
the employee shall, if the employer deems it practicable, be
transferred to a safe job at the rate and on the conditions
attached to that job until the commencement of maternity leave.

If the transfer to a safe job is not practicable, the employee
may, or the employer may require the employee to, take leave
for such period as is certified necessary by a duly qualified
medical practitioner. Such leave shall be treated as maternity
leave for the purposes of subclauses (7), (8), (9) and (10) of
this clause.
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(4) Variation of Period of Maternity Leave
(a) Provided the addition does not extend the maternity

leave beyond 52 weeks, the period may be length-
ened once only, save with the agreement of the em-
ployer, by the employee giving not less than 14 days�
notice in writing stating the period by which the leave
is to be lengthened.

(b) The period of leave may, with the consent of the
employer, be shortened by the employee giving not
less than 14 days� notice in writing stating the pe-
riod by which the leave is to be shortened.

(5) Cancellation of Maternity Leave
(a) Maternity leave, applied for but not commenced,

shall be cancelled when the pregnancy of an em-
ployee terminates other than by the birth of a living
child.

(b) Where the pregnancy of an employee then on mater-
nity leave terminates other than by the birth of a liv-
ing child, it shall be the right of the employee to
resume work at a time nominated by the employer
which shall not exceed four weeks from the date of
notice in writing by the employee to the employer
that she desires to resume work.

(6) Special Maternity Leave and Sick Leave
(a) Where the pregnancy of an employee not then on

maternity leave terminates after 28 weeks other than
by the birth of a living child then�

(i) she shall be entitled to such period of unpaid
leave (to be known as special maternity leave)
as a duly qualified medical practitioner certi-
fies as necessary before her return to work, or

(ii) for illness other than the normal consequences
of confinement she shall be entitled, either in
lieu of or in addition to special maternity leave,
to such paid sick leave as to which she is then
entitled and which a duly qualified medical
practitioner certifies as necessary before her
return to work.

(b) Where an employee not then on maternity leave suf-
fers   illness related to her pregnancy, she may take
such paid sick leave as to which she is then entitled
and such further unpaid leave (to be known as spe-
cial maternity leave) as a duly qualified medical prac-
titioner certifies as necessary before her return to
work, provided that the aggregate of paid sick leave,
special maternity leave and maternity leave shall not
exceed 52 weeks.

(c) For the purposes of subclauses (7), (8) and (9) of
this clause, maternity leave shall include special
maternity leave.

(d) An employee returning to work after the completion
of a period of leave taken pursuant to this subclause
shall be entitled to the position which she held im-
mediately before proceeding on such leave or, in the
case of an employee who has transferred to a safe
job pursuant to subclause (3) of this clause, to the
position she held immediately before such transfer.
Where such position no longer exists but there are
other positions available, for which the employee is
qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and salary or wage to
that of her former position.

(7) Maternity Leave and Other Leave Entitlements
Provided the aggregate of leave including leave taken

pursuant to subclauses (3) and (6) of this clause does not exceed
52 weeks,

(a) an employee may, in lieu of or in conjunction with
maternity leave, take any annual leave or long serv-
ice leave or any part thereof to which she is then
entitled.

(b) paid sick leave or other paid authorised Agreement
absences (excluding annual leave or long service
leave), shall not be available to an employee during
her absence on maternity leave.

(8) Effect of Maternity Leave on Employment
Notwithstanding any award, or other provision to the

contrary, absence on maternity leave shall not break the
continuity of service of an employee but shall not be taken
into account in calculating the period of service for any purpose
of the agreement.

(9) Termination of Employment
(a) An employee on maternity leave may terminate her

employment at any time during the period of leave
by notice given in accordance with this Agreement.

(b) An employer shall not terminate the employment of
an employee on the ground of her pregnancy or of
her absence on maternity leave, but otherwise the
rights of an employer in relation to termination of
employment are not hereby affected.

(10) Return to Work After Maternity Leave
(a) An employee shall confirm her intention of return-

ing to her work by notice in writing to the employer
given no less than four weeks prior to the expiration
of her period of maternity leave.

(b) An employee, upon the expiration of the notice re-
quired by paragraph (a) of this subclause, shall be
entitled to the position which she held immediately
before proceeding on maternity leave or, in the case
of an employee who was transferred to a safe job
pursuant to subclause (3) of this clause, to the posi-
tion which she held immediately before such trans-
fer. Where such position no longer exists but there
are other positions available for which the employee
is qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and salary or wage to
that of her former position.

(11) Replacement Employees
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
maternity leave.

(b) Before an employer engages a replacement employee
under this subclause, the employer shall inform that
person of the temporary nature of the employment
or transfer and of the rights of the employee who is
being replaced.

(c) Before an employer engages a person to replace an
employee temporarily promoted or transferred in
order to replace an employee exercising her rights
under this Clause, the employer shall inform that
person of the temporary nature of the promotion or
transfer and of the rights of the employee who is
being replaced.

(d) Provided that nothing in this subclause shall be con-
strued as requiring an employer to engage a replace-
ment employee.

(e) A replacement employee shall not be entitled to any
of the rights conferred by this Clause except where
her employment continues beyond the 12 months
qualifying period.

36.�FUTURE ARRANGEMENTS FOR ENTERPRISE
AGREEMENTS

Subject to the Industrial Relations Act 1988 it is the intention
of the parties to negotiate a Certified Agreement prior to the
completion of this agreement.

37.�TRAINEESHIP
(1) Scope
This clause shall apply to a trainee employed under the

Australian Traineeship System by an employer approved by
the State Management Committee.

(2) Definitions
For the purpose of this clause:

(a) �The Australian Traineeship System� means a struc-
tured system of on-the-job training with an employer
and off-the-job training in a Technical and Further
Education College or other training provider ap-
proved by the State Management Committee.
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(b) �Trainee� means an employee engaged under the
terms of this award and in accordance with the pro-
visions of an Australian Traineeship established pur-
suant to Section 37D of the Industrial Training Act
1975 and approved by the State Management Com-
mittee.

(c) �Traineeship scheme� is a formal agreement of train-
ing approved by the State Management Committee
and registered pursuant to Section 37D of the In-
dustrial Training Act 1975.

(d) �State Management Committee� means a commit-
tee comprising representatives from the employers,
the union, Technical and Further Education (TAFE)
and the relevant federal state government depart-
ments which approve traineeship arrangements by
agreement of each of the parties. The State Manage-
ment Committee may be established pursuant to the
provisions of the Industrial Training Act 1975 or any
amendment to or substitution of that Act, provided
that any committee or body established in lieu of the
State Management Committee has the same repre-
sentative structure and decision making processes
as that committee.

(3) Objectives
(a) The objective of this clause is to provide form and

substance of the conditions of employment, includ-
ing rates of pay, applicable to any  person engaged
under the Australian Traineeship System (ATS) and
who,  being a trainee under that system, is covered
by this agreement.

(b) The purpose is to enhance the skill levels of future
employment prospects for young people.

(c) An objective of the ATS is to provide employment
and training opportunities for young people.

(4) Form of Traineeship Agreement
(a) A traineeship shall be entered into by means of writ-

ten agreement in a form approved by the State Man-
agement Committee and registered in accordance
with the provisions of the Industrial Training Act
1975.

(b) A trainee shall not be engaged on a part time or casual
basis.

(c) The traineeship scheme shall be for a period of 12
months but this period may be varied with the agree-
ment of the union and the employer and with the
approval of the State Management Committee.

(5) Duties and Responsibilities
(a) A trainee shall participate in the approved on-the-

job training scheme and attend the approved off-the-
job training as prescribed in the training scheme.

(b) An employer shall release a trainee from work to
attend the prescribed off-the-job training course and
shall provide the on-the-job training approved by
the State Management Committee.

(c) The employer shall provide the level of supervision
in accordance with the approved training scheme
during the traineeship period.

(d) The overall traineeship scheme will be monitored
by officers of the Department of Employment, Edu-
cation and Training. An accredited representative of
the union shall have access during ordinary working
hours to inspect the relevant training records and
work books and subject to the approval of the em-
ployer, which shall not be unreasonably withheld,
may interview a trainee with respect to his/her
progress in the scheme.

(6) Overtime and Shift Work
(a) Shift work may be required to be worked by a trainee

to enable the requirements of the training scheme to
be effected. Where shift work is required, the trainee
shall not work on his/her own.

(b) Overtime shall not be worked by trainees except to
enable the requirements of the training scheme to be
effected. When overtime is worked, the relevant pen-
alties and allowances of this agreement shall apply
based on the normal full time hourly rate and paid at
the appropriate time and one half or double time rate.

(7) Wage Rates
The weekly wages payable to a trainee shall be determined

by multiplying the appropriate rate of pay prescribed in this
agreement by 39 which represents actual weeks spent on the
job and dividing that sum by 52 to provide a weekly wage.

(8) Classifications
A trainee shall be classified as a �Retail Food Employee

Grade 1� for the first six months of employment and shall
thereafter be classified as a �Retail Food Employee Grade II�
or �Retail Food Employee Grade III� in accordance with
Clause 6.�Definitions of this Agreement.

38.�GRIEVANCE PROCEDURE
(1) Any question, dispute or difficulty arising from this

Agreement shall be dealt with in accordance with the following
procedure:

(a) The matter shall first be discussed between the em-
ployee affected and the appropriate supervisor. The
employee may choose to be represented by the un-
ion delegate.

(b) If not settled the matter shall be discussed between
the employee, an accredited representative of the
union and the appropriate representative of the Com-
pany.

(c) If not settled the matter shall be discussed between
an official of the union and an appropriate repre-
sentative of the Company.

(2) While the matter in dispute is being discussed in
accordance with the procedure, as prescribed in subclause (1)
hereof, work shall continue and the status quo as applying
before the dispute shall be maintained. No party shall be
prejudiced in relation to the final settlement by the continuance
of work in accordance with this clause.

(3) It is open to either party at any time to seek the assistance
of the Western Australian Industrial Relations Commission in
resolving any dispute.

39.�SIGNATORIES
For and on behalf of the
Shop, Distributive and Allied Employees�
Association of Western Australia
(signed)
Signature
JOSEPH BULLOCK
Name of Signatory
GENERAL SECRETARY
Position of Signatory
 McWHIRTER HOLDINGS P/L
For and on behalf of
 (signed)
Signature
Yvonne McWHIRTER
Name of Signatory
SECRETARY
Position of Signatory
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RIVER ROOSTER PINJARRA AGREEMENT
No. AG 267 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Shop, Distributive and Allied Employees� Association
of Western Australia

and
Pagote Pty Ltd, trading as River Rooster Pinjarra.

No. AG 267 of 1996.

River Rooster Pinjarra Agreement
No. AG 267 of 1996.

COMMISSIONER S A CAWLEY.
23 December 1996.

Order.
HAVING heard Ms K Cameron on behalf of the applicant and
Mr S Hansen on behalf of the respondent, now therefore I the
undersigned, pursuant to the powers conferred under the In-
dustrial Relations Act, 1979 and by consent, do hereby
order�

THAT the agreement expressed in the following Sched-
ule, to be known as the �River Rooster Pinjarra Agree-
ment No. AG 267 of 1996�, be and is hereby registered.

(Sgd.) S.A. CAWLEY,
[L.S] Commissioner.

Schedule.
1.�TITLE

This Agreement shall be known as the River Rooster Pinjarra
Agreement No. AG 267 of 1996.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Parties Bound
4. Area & Scope
5. Term
6. Definitions
7. Contract of Service
8. Hours
9. Overtime

10. Casual Employees
11. Part Time Employees
12. Meal Breaks
13. Meal Money
14. Sick Leave
15. Bereavement Leave
16. Holidays
17. Annual Leave
18. Long Service Leave
19. Payment of Wages
20. Wages
21. Junior Employees
22. Higher or Lower Duties
23. Uniforms and Laundering
24. Protective Clothing
25. Employees� Equipment
26. Limitation of Work
27. Travelling Facilities
28. Record
29. Roster
30. Change and Rest Rooms
31. First Aid Kit
32. Posting of Agreement and Union Notices
33. Under Rate Employees
34. Location Allowances
35. Maternity Leave
36. Future Arrangements For Enterprise Agreements
37. Traineeship
38. Grievance Procedure
39. Signatories

3.�PARTIES BOUND
This Agreement shall apply to and be binding on Pagote

Pty Ltd trading as River Rooster Pinjarra (�The Company�)
and the Shop Distributive and Allied Employees Association
of Western Australia (�The Union�) and all persons employed
by the company to perform the duties of a Retail Food Em-
ployee Grade I to IV as defined in Clause 6.�Definitions.

It is estimated that 20 employees will be bound by this Agree-
ment upon registration.

4.�AREA & SCOPE
This Agreement shall apply to the Company with respect to

its operations at the Cnr George & James Streets, Pinjarra
6208 and employees in the callings listed herein.

This Agreement shall apply to the exclusion of all other
awards and registered agreements.

5.�TERM
This Agreement shall operate for a period of three months

from the date of registration.

6.�DEFINITIONS
(1) �Retail Food Establishment� shall mean an establish-

ment or part thereof which is operated by the parties to this
Agreement and which is wholly or predominantly engaged in
the receipt of orders for or the preparation, sale, serving or
delivery of mass marketed food from a standardised menu and
shall include any commissary, whether within such establish-
ment or elsewhere, where such food is prepared or partially
prepared.

(2) �Retail Food Employee Grade I� shall mean an employee
engaged in a retail food shop who is in the first six months of
employment and who is gaining the skills required of a Retail
Food Employee Grade II or Grade III.

(3) �Retail Food Employee Grade II� shall mean an em-
ployee with not less than six months service with the employer
who is engaged to assist with the preparation, assembly, cook-
ing or packing of product for sale; the maintenance of the
work area at a standard of cleanliness as determined by the
employer; the cleaning of cooking utensils, cutlery and glass-
ware; and/or in the delivery of product to the customer out-
side the establishment.

(4) �Retail Food Employee Grade III� shall mean an em-
ployee with not less than six months service with the employer
who performs customer service functions including the tak-
ing of orders by any means, the entering of information onto a
computer, the receipt of monies or other duties involving cus-
tomer contact except the delivery of product to the customer
outside the establishment.

(5) �Retail Food Employee Grade IV� shall mean an em-
ployee involved in the preparation of food using trades equiva-
lent skills and/or required to give direction to or be in charge
of Retail Food Employees Grades I�III.

(6) �Daily Spread of Shift� shall mean the time which elapses
from the employee�s actual starting time to the employee�s
actual finishing time for the day or shift.

7.�CONTRACT OF SERVICE
(1) Except for casual employees, the contract of service shall

be on a weekly basis, provided that one day�s notice of termi-
nation may be given on either side on any working day, or in
the event of such notice not being given by the payment by
the employer or the forfeiture by the employee, as the case
may be, of one day�s pay. Provided that any employee who is
dismissed for misconduct, shall be entitled to be paid all wages
due up to the time of dismissal only.

(2) For the purposes of this clause the term �one day�s no-
tice �shall mean notice to terminate employment from the end
of the employee�s shift on the following working day, and the
term �one day�s pay� shall mean eight hours� wages paid at
the ordinary hourly rate, provided that in the case of a part
time employee, at the ordinary hourly rate calculated on the
number of hours that the employee would have normally
worked.

8.�HOURS
(1) The ordinary hours of work shall be thirty eight per week,

not exceeding ten per day, to be worked over not more than
five days of the week, within a daily spread of eleven hours.
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Each employee shall be entitled to two clear days off duty per
week.

(2) Notwithstanding the provisions of subclause (1) of this
clause, in cases where employees are rostered over a 19 day,
four week cycle, up to forty ordinary hours may be worked in
a week provided that the total number of ordinary hours in
any four week cycle shall not exceed 152.

9.�OVERTIME
(1) All work done at times other than those which the em-

ployee is rostered to work, or outside the daily spread of eleven
hours, or beyond ten hours in any one day or beyond five days
in any one week or beyond thirty eight hours in any one week�
except in the case of an employee rostered over a 19 day, four
week cycle as provided by subclause (2) of Clause 8.�Hours
of this Agreement in which case the limit to weekly ordinary
hours shall be forty�shall be overtime.

(2) Subject to the provisions of subclause (3) hereof, all
overtime worked between Monday to Friday, both inclusive,
and prior to twelve noon on Saturday shall be paid for at the
rate of time and a half for the first two hours and double time
thereafter. All overtime worked after twelve noon on a Satur-
day and all day on a Sunday, shall be paid for at the rate of
double time.

(3) All work done on an employee�s rostered day off shall
be paid for at the rate of double time with a minimum pay-
ment as for three hours� work.

(4) Notwithstanding anything contained in this clause to the
contrary, where a part time employee is requested to work
overtime beyond his or her regular finishing time in order to
meet unforeseen operational and/or staffing requirements, the
first hour of such overtime shall be paid for at the ordinary
time rate of pay, the second hour of such overtime shall be
paid for at the rate of time and a half with double time for any
hours worked thereafter. The provisions of this subclause shall
only apply to Part Time employees rostered to work nine or-
dinary hours or less on the day upon which the overtime is
worked.

(5) Notwithstanding anything contained in this clause, an
employer and an employee may agree that time off with pay
may be allowed in lieu of payment for overtime. Such time off
shall be allowed subject to�

(a) time off for each hour or part thereof shall be equiva-
lent to the overtime rate that otherwise would have
been paid.

(b) the time of taking time off being agreed at the time
of  arranging the overtime and shall be no later than
four weeks after the overtime is worked.

10.�CASUAL EMPLOYEES
(1) Casual employees shall mean employees engaged on an

hourly contract of service.
(2) Casual employees shall not be engaged for less than two

consecutive hours per time.
(3) Casual employees shall be paid at the ordinary rate of

pay of one thirty-eighth of the full time weekly rate of pay for
the appropriate classification as set out in subclause (1) of
Clause 20.�Wages of this Agreement plus twenty one and
one half per cent, provided that this rate shall be increased to
double time for all work performed on the holidays referred
to in subclause (1) of Clause 16 .�Holidays of this Agree-
ment.

(4) The working time for a casual employee on an outside
job, shall count from the time appointed for their attendance
at the job until they are discharged. Fares to and from the
place of engagement and the job shall be paid by the employer.

(5) The wages payable to a casual employee on an outside
job shall be forwarded to the employee within seventy two
hours of completion of the pay week in which such employee
was employed.

(6) The provisions of Clauses 14.�Sick Leave, 15.�Be-
reavement Leave, 16.�Holiday, 17.�Annual Leave and 35.�
Maternity Leave shall not apply to a casual employee.

11.�PART TIME EMPLOYEES
(1) A part time employee shall mean an employee engaged

on a weekly contract of service, who works regularly from

week to week for not less than three consecutive ordinary hours
per time, or more than ten ordinary hours per day, and not less
than nine or more than thirty ordinary hours each week over
not more than five days of the week.

(2) Subject to the limitations on daily and weekly hours for
part time employees as prescribed by subclause (1) of this
Clause, the number of ordinary hours to be worked on any
one day by a part time employee may be increased but not
decreased by agreement between the employer and the em-
ployee.

(3) Part time employees shall be paid at the ordinary time
rate of pay of one thirty-eighth of the full time weekly rate of
pay for the appropriate classification as set out in subclause
(1) of Clause 20.-Wages, provided that this rate shall be in-
creased to double time for all work performed on the holidays
referred to in subclause (1) of Clause 16.-Holidays of this
Agreement.

(4) All time worked by a part time employee beyond ten
ordinary hours per day, thirty ordinary hours per week or five
days per week or at times other than those which the employee
is rostered to work shall be overtime and paid for at the appro-
priate overtime rate prescribed in Clause 9.-Overtime of this
Agreement.

(5) A part time employee shall be eligible for pro rata an-
nual leave and sick leave in accordance with Clauses 14.�
Sick Leave and 17.�Annual Leave in addition to being
eligible for bereavement leave and payment in lieu of public
holidays. In calculating the pro-rata entitlements of a part time
employee pursuant to this subclause, all ordinary hours worked
by the employee, including any additional ordinary hours
agreed pursuant to subclause (2) of this Clause, shall be in-
cluded in the calculation.

12.�MEAL BREAKS
(1) Every employee shall be entitled to a meal break of not

less than one half hour nor more than one hour after not more
than five hours work, provided that where an employee works
in excess of eight ordinary hours in any one day, the meal
break on that day may be taken after not more than six hours
work. Where it is not possible for the employer to grant a
meal break on any day, the said meal break shall be treated as
time worked and the employee shall be paid at the rate appli-
cable to the employee at the time such meal break is due, plus
fifty per cent of the ordinary hourly rate applying to such
employee, until such time as the employee is released for a
meal.

(2) In addition to breaks for a meal, there may be one other
break of at least two hours during each shift. Such break of
two hours may include a meal break.

(3) In addition to breaks for a meal as provided in this Clause,
any employee who is required to work in excess of eight ordi-
nary hours in any one day shall receive a paid tea break of ten
minutes. Such tea break shall be taken to suit the employer�s
business, but shall not be taken within one hour of the em-
ployee�s commencement or finishing time or within one hour
of the employee�s meal break.

13.�MEAL MONEY
(1) Any employee who is required to work overtime for more

than two hours on any day, without being notified on the pre-
vious day or earlier that he or she will be required to work
such overtime, will either be supplied with a meal by the em-
ployer or be paid $5.60 meal money.

14.�SICK LEAVE
(1) (a) An employee, including a part time employee, who

is unable to attend or remain at his or her place of employ-
ment during ordinary hours of work by reason of personal ill
health or injury shall be entitled to payment during such ab-
sence in accordance with the following provisions.

(b) Entitlement to payment shall accrue at the rate of one
sixth of a week for each completed month of service with the
employer.

(c) If in the first or successive years of service with the em-
ployer the employee is absent on the grounds of personal ill
health or injury for a period longer than his or her entitlement
to paid sick leave, payment may be adjusted at the end of that
year of service, or at the time the employee�s services termi-
nate, if before the end of that year of service, to the extent that
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the employee has become entitled to further paid sick leave
during that year of service.

(2) The unused portions of the entitlement to paid sick leave
in any one year shall accumulate from year to year and subject
to this clause may be claimed by the employee if the absence
by reason of personal ill health or injury exceeds the period
for which entitlement has accrued during the year at the time
of the absence. Provided that an employee shall not be enti-
tled to claim payment for any period exceeding ten weeks in
any one year of service.

(3) To be entitled to payment in accordance with this Clause
the employee shall as soon as reasonably practicable advise
the employer of his or her inability to attend for work, the
nature of the illness or injury and the estimated duration of
the absence. Provided that such advice, other than in extraor-
dinary circumstances shall be given to the employer within 24
hours of the commencement of the absence.

(4) The provisions of this Clause do not apply to an em-
ployee who fails to produce a certificate from a medical prac-
titioner dated at the time of the absence or who fails to supply
such other proof of the illness or injury as the employer may
reasonably require provided that the employee shall not be
required to produce a certificate from a medical practitioner
with respect to absences of two days or less unless after two
such absences in any year of service the employer requests in
writing that the next and subsequent absences in that year, if
any, shall be accompanied by such certificate.

(5) (a) Subject to the provisions of this subclause, the provi-
sions of this Clause apply to an employee who suffers per-
sonal ill health or injury during the time when he or she is
absent on annual leave and an employee may apply for and
the employer shall grant paid sick leave in place of paid an-
nual leave.

(b) Application for replacement shall be made within seven
days of resuming work and then only if the employee was
confined to his or her place of residence or a hospital as a
result of his or her personal ill health or injury for a period of
seven consecutive days or more and he or she produces a cer-
tificate from a registered medical practitioner that he or she
was so confined. Provided that the provisions of this para-
graph do not relieve the employee of the obligation to advise
the employer in accordance with subclause (3) of this Clause
if he or she is unable to attend for work on the working day
next following the annual leave.

(c) Replacement of paid annual leave by paid sick leave
shall not exceed the period of paid sick leave to which the
employee was entitled at the time he or she proceeded on an-
nual leave and shall not be made with respect to fractions of a
day.

(d) Where paid sick leave has been granted by the employer
in accordance with paragraphs (a), (b) and (c) of this subclause,
that portion of the annual leave equivalent to the paid sick
leave is hereby replaced by the paid sick leave and the re-
placed annual leave may be taken at another time mutually
agreed to by the employer and the employee or, failing agree-
ment, shall be added to the employee�s next period of annual
leave or, if termination occurs before then, be paid for in ac-
cordance with the provisions of Clause 17.-Annual Leave.

(e) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken
provided that the annual leave loading prescribed in Clause
17.- Annual Leave of this Agreement, shall be deemed to have
been paid with respect to the replaced annual leave.

(6) The provisions of this Clause with respect to payment
do not apply to employees who are entitled to payment under
the Workers� Compensation and Rehabilitation Act 1981 nor
to employees whose injury or illness is the result of the em-
ployee�s own misconduct.

15.�BEREAVEMENT LEAVE
An employee, including a part time employee, shall, on the

death within Australia of a wife, husband, de-facto wife or
de-facto husband, father, father-in-law, mother, mother-in-law,
grandparent, brother, sister, child or stepchild be entitled on
notice to bereavement leave up to and including the day of the
funeral of such relation, and such leave shall be without de-
duction of pay for a period not exceeding the number of hours
worked by the employee in two ordinary working days. Proof

of such death shall be furnished by the employee to the satis-
faction of the employer if so requested. Provided that this
Clause shall have no effect while the period of entitlement to
leave coincides with any other period of leave that may be due
to the employee concerned.

16.�HOLIDAYS
(1) The following days shall be allowed as paid holidays for

full time and part time employees: New Year�s Day, Australia
Day, Labour Day, Good Friday, Easter Monday, Anzac Day,
State Foundation Day, Sovereign�s Birthday, Christmas Day
and Boxing Day.

(2) The paid holidays set out in subclause (1) hereof shall
be regarded as falling on the days upon which they are most
commonly observed in the State of Western Australia.

(3) In addition to the paid holidays set out in subclause (1)
of this clause, any day proclaimed as a public holiday or half
holiday under the Public and Bank Holidays Act 1972, not
being a day set out in subclause (1) of this clause or a day
observed in lieu thereof, shall be allowed as a paid holiday for
full and part time employees.

(4) All work done on any of the holidays prescribed in this
Clause shall be paid at the rate of double time, with a mini-
mum payment as for three hours.

(5) Where a full time employee�s rostered day off coincides
with any of the holidays prescribed in this clause, such em-
ployee shall receive one day�s additional pay at ordinary rates
from the employer on the next succeeding pay day.

(6) Where a part time employee is rostered such that the day
of the week on which a holiday as prescribed by this clause
falls forms part of the roster but the employee is not rostered
to work on the holiday then such employee shall receive addi-
tional payment for the number of hours regularly worked on
that day of the week from the employer on the next succeed-
ing pay day.

17.�ANNUAL LEAVE
(1) Except as hereinafter provided, a period of four con-

secutive weeks� leave with payment as prescribed in this
Clause, shall be allowed annually to a full time or part time
employee by his/her employer after a period of twelve months�
continuous service.

(2) An employee before going on leave shall be paid the
wages the employee would have received in respect of the
ordinary time the employee would have worked had the em-
ployee not been on leave during the relevant period.

(3) During a period of annual leave an employee shall re-
ceive a loading of 17.5 per cent calculated on the employee�s
ordinary rate of wage.

(4) If any holiday proclaimed as per Clause 16.-Holidays of
this Agreement falls within an employee�s period of annual
leave, there shall be added to that period one day being an
ordinary working day for each holiday observed as aforesaid.

(5) (a) After one month�s continuous service in any qualify-
ing twelve monthly period an employee whose employment is
terminated shall, subject to the provisions of paragraph (b) of
this subclause, be paid one third of a week�s pay at his or her
ordinary rate of wage in respect of each completed month of
service in the qualifying period. The loading prescribed in
subclause (3) of this Clause shall not apply to this pro rata
payment.

(b) Where an employee is justifiably dismissed for miscon-
duct during any twelve monthly qualifying period, the provi-
sions of paragraph (a) of this subclause do not apply in respect
of any completed month of service in that qualifying period.

(6) An employee whose employment terminates after the
employee has completed a twelve monthly qualifying period
and who has not been allowed the leave prescribed in this
Clause in respect of that qualifying period, shall be given pay-
ment in lieu of that leave in accordance with the provisions of
this Clause.

(7) Any time in respect of which an employee is absent from
work, except time for which the employee is entitled to claim
sick pay, or time spent on holidays, annual leave or bereave-
ment leave as prescribed by this Agreement shall not count
for the purpose of determining his or her right to annual leave.
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(8) In special circumstances and by mutual consent of the
employee, the employer and the union, annual leave may be
taken in not more than two periods, provided that neither of
such periods shall be of less than one week.

(9) Annual leave shall be granted to and taken by the em-
ployee within a period three months from the day on which it
became due, and the employee shall be given at least two
weeks� notice by the employer of the date that such leave will
commence.

18.�LONG SERVICE LEAVE
The long service leave provisions published in Volume 59

of the Western Australian Industrial Gazette at Pages 1-6, both
inclusive, are hereby incorporated and shall be deemed to be
part of this Agreement.

19.�PAYMENT OF WAGES
(1) The employer may elect to pay employees in cash, by

cheque or by means of credit transfer to a bank, building soci-
ety or credit union account in the name of the employee. The
day that the credit transfer is credited to the employee�s ac-
count shall be deemed to be the date of payment.

(2) Payment shall be made within three days of the last day
of the pay period. Payment by cash or cheque shall be made
during the employee�s ordinary working hours.

(3) No employer shall change its method of payment to
employees without first giving them at least four week�s no-
tice of such change.

(4) Employees whose day off falls on pay day and who are
paid by cash or cheque, shall be paid their wages upon re-
quest from the employee to the employer, prior to the em-
ployee taking the day off.

(5) An employee who lawfully terminates employment or is
dismissed for reasons other than misconduct, shall be paid all
wages due to the employee by the employer on the day of
termination of employment, or within twenty four hours fol-
lowing such termination.

(6) At the time of being paid each employee shall be issued
with a statement by the employer showing the gross wages
and allowances and all deductions made therefrom.

(7) (a) The employer may elect to pay employees weekly or
fortnightly in accordance with subclauses (1) to (6) inclusive
of this Clause.

(b) No employer shall change the frequency of payment to
employees without first giving them and the union at least
four weeks notice of such change.

(c) The method of introducing a fortnightly pay system shall
be by the payment of an additional week�s wages in the last
weekly pay before the change to fortnightly pays to be repaid
by equal fortnightly deductions made from the next and sub-
sequent pays, provided that the period of repayment shall not
be less than 10 weeks or by some other method agreed upon
by the union and the employer.

20.�WAGES
(1) The following shall be the minimum rates of weekly

wage payable to employees covered by this Agreement.
Classification (total wage per week) $
Retail Food Employee Grade I 387.20
Retail Food Employee Grade II 387.20
Retail Food Employee Grade III 399.50
Retail Food Employee Grade IV 424.40

(2) A Retail Food Shop Employee Grade I or II who deliv-
ers orders to customers in his or her own vehicle shall receive
a payment, in addition to all other amounts provided in this
Agreement, equal to $1.50 for every delivery in excess of 3.4
deliveries per hour.

21.�JUNIOR EMPLOYEES
(1) Junior employees, other than those engaged in the prepa-

ration and/or serving of alcoholic beverages shall be paid the
percentage of the adult rate, as set out in subclause (2) hereof,
appropriate to their classification as determined by subclause
(1) of Clause 20.�Wages of this Agreement.

(2) The minimum weekly rates of wages for work in ordi-
nary time to be paid to junior employees shall be as follows:

Under 16 years of age  50%

Between 16 and 17 years  50%
Between 17 and 18 years  60%
Between 18 and 19 years  70%
Between 19 and 20 years  80%
At 20 years and over  100%

(3) Any junior employee who is primarily engaged in the
preparation and/or serving of alcoholic beverages shall be paid
the adult rate applicable to a Retail Food Employee Grade III.
Any junior employee whose duties include the preparation
and/or serving of alcoholic beverages shall be at least 18 years
of age.

(4) No junior female employee under the age of 18 shall be
employed after 8.00 p.m. on any day without permission in
writing from one of the parents or guardian of such junior
employee.

22.�HIGHER OR LOWER DUTIES
(1) Any employee performing work for two hours or more

in any day on duties carrying a higher prescribed rate of wage
than that in which the employee is engaged, shall be paid the
higher wage for the time so employed, provided that where an
employee is engaged for more than half of one day or shift on
duties carrying a higher rate, the employee shall be paid the
higher rate for such day or shift.

(2) Any employee who is temporarily required to perform
duties carrying a lower prescribed rate of wage, shall do so
without any loss of pay.

(3) The employer may direct any employee to carry out such
duties as are within the limits of an employee�s skill, compe-
tence and training.

23.�UNIFORMS AND LAUNDERING
(1) Where uniforms are required by the employer to be worn

they shall be supplied, laundered and/or dry cleaned by the
employer and remain the property of the employer, provided
that in lieu of the employer laundering and/or dry cleaning
same, the employee shall be paid the following laundry al-
lowance per week:

$
Employees employed on a casual basis 1.50
Employees employed on a part time basis 1.75
Employees employed on a full time basis 2.00

Provided that the provisions of this Clause may be altered
by written agreement between the union and the employer.

(2) Where uniforms are supplied to an employee and where
the value of such uniforms exceeds $30.00, a once only de-
posit of $30.00 shall be paid by the employee by means of six
$5.00 instalments withheld by the employer from the employ-
ee�s wages during the first six pay periods. This deposit shall
be repaid to the employee on termination provided the uni-
forms issued to them are returned to the employer in good
condition, fair wear excepted.

In lieu of such $30.00 deposit, employers may withhold
$30.00 from the termination payment to any employee until
such time as the employee returns any uniform in his or her
possession in good condition, fair wear excepted.

24.�PROTECTIVE CLOTHING
(1) Employees who are required to wash dishes, clean toi-

lets or otherwise handle detergents, acids, soaps or any injuri-
ous substances shall be supplied, free of charge by the
employer, with rubber gloves or be paid an allowance of $1.00
per week in lieu.

(2) Where the conditions of work are such that employees
are unable to avoid their clothing becoming wet or dirty, they
shall be supplied with suitable protective clothing free of charge
by their employer.

(3) Where conditions of work are such that employees are
unable to avoid their feet becoming wet, they shall be sup-
plied by their employer free of charge with suitable protective
footwear.

(4) All articles supplied shall remain the property of the
employer and shall be returned when required, in good order
and condition, fair wear and tear excepted.

(5) Any dispute in respect to the application of this Clause
may be referred to a Board of Reference.
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25.�EMPLOYEES� EQUIPMENT
(1) All knives, choppers, tools, brushes, towels, and other

utensils, implements and material which may be required to
be used by the employee for the purpose of carrying out his or
her duties, shall be supplied by the employer free of charge.

26.�LIMITATION OF WORK
(1) No female employee may be required to climb ladders

or any substitute therefore unless appropriately attired.
(2) No female employee shall be required to clean out male

public toilets, or male toilets within the employer�s establish-
ment unless it has been determined by a male employee that
the toilets are vacant and arrangements are made to ensure
that the toilets are not in use during the cleaning period.

(3) Employees called upon to carry or lift shall do so in
accordance with the Manual Handling Code of Practise is-
sued by the Occupational Health, Safety and Welfare Com-
mission of W.A.

27.�TRAVELLING FACILITIES
(1) Where an employee is detained at work until it is too

late to travel by the last ordinary bus, train or other regular
public conveyance to the employee�s usual place of residence,
the employer shall provide proper conveyance free of charge.

(2) If an employee is required to start work before the first
means of public conveyance (as described in subclause (1) of
this clause) is available to convey the employee from his or
her usual place of residence to the place of employment, the
employer shall provide a conveyance free of charge.

(3) The provisions of this clause do not apply to an em-
ployee who usually has his or her own means of conveyance.

28.�RECORD
(1) The employer shall keep, or cause to be kept, on his or

her business premises, or at each of them if more than one, a
Time and Wages Record, wherein shall be entered the follow-
ing information:

(a) the full name, postal address and occupation of each
employee employed and whether the employee is be-
ing employed on a full time, part time or casual con-
tract of service;

(b) the time each employee commences and finishes
work each day, including any breaks in shift;

(c) the number of hours worked each day by each em-
ployee and the total hours worked each pay period;

(d) the wages and (if any) overtime and allowances paid
to each employee each pay period;

(e) the age of any employee employed on junior rates of
pay.

(2) The Record shall be entered up by the employer from
day to day and shall be signed, if correct, by the employee at
the time of being paid. The employer and the employee shall
be severally responsible for the correctness of the Record.

(3) (a) Subject to the provisions of paragraph (b) of this
subclause, the Record shall be open for inspection to a duly
accredited representative of the union on the employer�s
premises from Monday to Friday, both inclusive, between the
hours of 9.00 a.m. to 5.00 p.m., (excepting from 12.00 noon
to 2.00 p.m.). In the case of any establishment which is only
open for business after 5.00 p.m., or on a Saturday or Sunday,
then the Record shall be open for inspection during all work-
ing hours. Such representative shall be permitted time to in-
spect the Record and, if he or she requires, shall be allowed to
take an extract or copy of any of the information contained in
the Record, which shall be maintained by the employer on the
business premises for a period of not less than twelve months.

(b) In respect of any establishment, situated outside a radius
of forty kilometres from the General Post Office, Perth, where
the Record for any reason is not available for inspection, an
extract or copy from such Record of Information required by
the Representative shall be forwarded by the employer to the
Registered Office of the union within fourteen days of the
date of the request made to inspect the Record.

(4) For the purposes of this clause the term �Record� shall
mean a book or single document wherein shall be entered all
the information required to be kept in accordance with the
provisions of subclause (1) of this clause.

29.�ROSTER
(1) A roster of the working hours of each full time and part

time employee employed shall be exhibited in the office of
each establishment and in such other place by the employer,
so as  it may be conveniently and readily seen by the em-
ployee employed.

(2) Such roster shall show�
(a) the name, occupation and type of employment of each

employee;
(b) the hours to be worked by each employee each day

and the breaks in shift to be taken.
(3) The roster in the office shall be open for inspection to a

duly accredited representative of the union at such time as the
�Record� is so open for inspection.

(4) Such rosters shall be drawn up in such a manner as to
show the working hours of each employee for at least one
week in advance of the date of the roster, and may only be
altered on account of the sickness of an employee, or by mu-
tual consent between the employee and the employer con-
cerned.

30.�CHANGE AND REST ROOMS
(1) Adequate change and rest rooms shall be provided by

the employer where such are reasonably practicable.

31.�FIRST AID KIT
In each establishment the employer shall provide and con-

tinuously maintain at a place easily accessible to all employ-
ees an adequate First Aid Kit.

32.�POSTING OF AGREEMENT AND UNION
NOTICES

(1) In each establishment, a copy of this Agreement, if sup-
plied by the Union, shall be exhibited by the employer on the
business premises in such a place where it may be conven-
iently and readily seen by each employee employed.

(2) The Secretary of the union, or any other duly accredited
representative of the union, shall be permitted to post notices
relating to union business in a place where it may be conven-
iently and readily seen by each employee employed.

33.�UNDER RATE EMPLOYEES
(1) Any employee who, by reason of old age or infirmity, is

unable to earn the minimum wage, may be paid such lesser
wage as may from time to time be agreed upon in writing
between the union and the employer.

(2) In the event of no agreement being arrived at, the matter
may be referred to a Board of Reference for determination.

(3) After application has been made to a Board, and pend-
ing the Board�s decision, the employee shall be entitled to
work for and be employed at the proposed lesser rate.

34.�LOCATION ALLOWANCES
(1) Subject to the provisions of this clause, in addition to

the rates prescribed in Clause 20 -Wages of this Agreement,
an employee shall be paid the following weekly allowances
when employed in the towns described hereunder:

TOWN $
Agnew 14.80
Argyle 38.50
Balladonia 14.60
Barrow Island 25.10
Boulder 6.10
Broome 23.60
Bullfinch 7.00
Carnarvon 12.00
Cockatoo Island 25.90
Coolgardie 6.10
Cue 15.10
Dampier 20.40
Denham 12.00
Derby 24.50
Esperance 4.50
Eucla 16.50
Exmouth 21.10
Fitzroy Crossing 29.60
Goldsworthy 13.50
Halls Creek 33.70
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TOWN $
Kalbarri 5.00
Kalgoorlie 6.10
Kambalda 6.10
Karratha 24.20
Koolan Island 25.90
Koolyanobbing 7.00
Kununurra 38.50
Laverton 15.00
Learmonth 21.10
Leinster 14.80
Leonora 15.00
Madura 15.60
Marble Bar 36.70
Meekatharra 13.00
Mount Magnet 16.10
Mundrabilla 16.10
Newman 14.20
Norseman 12.50
Nullagine 36.60
Onslow 25.10
Pannawonica 19.10
Paraburdoo 19.00
Port Hedland 20.30
Ravensthorpe 7.90
Roebourne 27.80
Sandstone 14.80
Shark Bay 12.00
Shay Gap 13.50
Southern Cross 7.00
Telfer 34.10
Teutonic Bore 14.80
Tom Price 19.00
Whim Creek 24.00
Wickham 23.40
Wiluna 15.10
Wittenoom 32.50
Wyndham 36.40

(2) Except as provided in subclause (3) of this clause, an
employee who has:

(a) a dependant shall be paid double the allowance pre-
scribed in subclause (1) of this clause;

(b) a partial dependant shall be paid the allowance pre-
scribed in subclause (1) of this clause plus the dif-
ference between that rate and the amount such partial
dependant is receiving by way of a district or loca-
tion allowance.

(3) Where an employee:
(a) is provided with board and lodging by the Company,

free of charge;
or

(b) is provided with an allowance in lieu of board and
lodging by virtue of this Agreement;

such employee shall be paid sixty six and two-thirds per cent
of the allowances prescribed in subclause (1) of this clause.

(4) Subject to subclause (2) of this clause, junior employ-
ees, casual employees, part time employees, apprentices re-
ceiving less than adult rate and employees employed for less
than a full week shall receive that proportion of the location
allowance as equates with the proportion that their wage for
ordinary hours that week is to the adult rate for the work per-
formed.

(5) Where an employee is on annual leave or receives pay-
ment in lieu of annual leave he/she shall be paid for the period
of such leave the location allowance to which he/she would
ordinarily be entitled.

(6) Where an employee is on long service leave or other
approved leave with pay (other than annual leave) he/she shall
only be paid location allowance for the period of such leave
he/she remains in the location in which he/she is employed.

(7) For the purposes of this clause:
(a) �Dependant� shall mean�

(i) a spouse or de-facto spouse; or
(ii) a child where there is no spouse or de facto

spouse; who does not receive a district or lo-
cation allowance.

(b) �Partial Dependant� shall mean a �dependant� as
prescribed in paragraph (a) of this subclause who
receives a district or location allowance that is less
than the location allowance prescribed in subclause
(1) of this clause.

(8) Where an employee is employed in a town or location
not specified in this clause the allowance payable for the pur-
pose of subclause (1) of this clause shall be such amount as
may be agreed betweenAustralian Mines and Metals Associa-
tion, the Chamber of Commerce and Industry of Western Aus-
tralia and the Trades and Labor Council of Western Australia
or, failing such agreement, as may be determined by the Com-
mission.

(9) Nothing herein contained shall have the effect of reduc-
ing any �district allowance� payable to any employee prior to
the registration of this Agreement.

(10) Subject to the making of a General Order pursuant to
Section 50 of the Act that part of each location allowance
representing prices shall be varied from the beginning of the
first pay period commencing on or after the first day in July of
each year in accordance with the annual percentage change in
the Consumer Price Index (excluding housing), for Perth meas-
ured to the end of the immediately preceding March quarter,
the calculation to be taken to the nearest ten cents.

35.�MATERNITY LEAVE
(1) Eligibility for Maternity Leave
An employee who becomes pregnant shall, upon produc-

tion to her employer of a certificate from a duly qualified
medical practitioner stating the presumed date of her confine-
ment, be entitled to maternity leave provided that she has had
not less than 12 months� continuous service with that em-
ployer immediately preceding the date upon which she pro-
ceeds upon such leave.

For the purposes of this Clause:
(a) An �employee� shall include a part-time employee

but shall not include an employee engaged upon
casual or seasonal work.

(b) Maternity leave shall mean unpaid maternity leave.
(2) Period of Leave and Commencement of Leave

(a) Subject to subclauses (3) and (6) of this clause, the
period of maternity leave shall be for an unbroken
period of 12 to 52 weeks and shall include a period
of six weeks� compulsory leave to be taken immedi-
ately before the presumed date of confinement and a
period of six weeks� compulsory leave to be taken
immediately following confinement.

(b) An employee shall, not less than 10 weeks prior to
the presumed date of confinement, give notice in
writing to her employer stating the presumed date of
confinement.

(c) An employee shall give not less than four weeks�
notice in writing to her employer of the date upon
which she proposes to commence maternity leave,
stating the period of leave to be taken.

(d) An employee shall not be in breach of this order as a
consequence of failure to give the stipulated period
of notice in accordance with paragraph (c) hereof if
such failure is occasioned by the confinement oc-
curring earlier than the presumed date.

(3) Transfer to Safe Job
Where, in the opinion of a duly qualified medical practi-

tioner, illness or risks arising out of the pregnancy or hazards
connected with the work assigned to the employee make it
inadvisable for the employee to continue at her present work,
the employee shall, if the employer deems it practicable, be
transferred to a safe job at the rate and on the conditions at-
tached to that job until the commencement of maternity leave.

If the transfer to a safe job is not practicable, the employee
may, or the employer may require the employee to, take leave
for such period as is certified necessary by a duly qualified
medical practitioner. Such leave shall be treated as maternity
leave for the purposes of subclauses (7), (8), (9) and (10) of
this clause.

(4) Variation of Period of Maternity Leave
(a) Provided the addition does not extend the maternity

leave beyond 52 weeks, the period may be
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lengthened once only, save with the agreement of
the employer, by the employee giving not less than
14 days� notice in writing stating the period by which
the leave is to be lengthened.

(b) The period of leave may, with the consent of the
employer, be shortened by the employee giving not
less than 14 days� notice in writing stating the pe-
riod by which the leave is to be shortened.

(5) Cancellation of Maternity Leave
(a) Maternity leave, applied for but not commenced,

shall be cancelled when the pregnancy of an em-
ployee terminates other than by the birth of a living
child.

(b) Where the pregnancy of an employee then on mater-
nity leave terminates other than by the birth of a liv-
ing child, it shall be the right of the employee to
resume work at a time nominated by the employer
which shall not exceed four weeks from the date of
notice in writing by the employee to the employer
that she desires to resume work.

(6) Special Maternity Leave and Sick Leave
(a) Where the pregnancy of an employee not then on

maternity leave terminates after 28 weeks other than
by the birth of a living child then�

(i) she shall be entitled to such period of unpaid
leave (to be known as special maternity leave)
as a duly qualified medical practitioner certi-
fies as necessary before her return to work, or

(ii) for illness other than the normal consequences
of confinement she shall be entitled, either in
lieu of or in addition to special maternity leave,
to such paid sick leave as to which she is then
entitled and which a duly qualified medical
practitioner certifies as necessary before her
return to work.

(b) Where an employee not then on maternity leave suf-
fers illness related to her pregnancy, she may take
such paid sick leave as to which she is then entitled
and such further unpaid leave (to be known as spe-
cial maternity leave) as a duly qualified medical prac-
titioner certifies as necessary before her return to
work, provided that the aggregate of paid sick leave,
special maternity leave and maternity leave shall not
exceed 52 weeks.

(c) For the purposes of subclauses (7), (8) and (9) of
this clause, maternity leave shall include special ma-
ternity leave.

(d) An employee returning to work after the completion
of a period of leave taken pursuant to this subclause
shall be entitled to the position which she held im-
mediately before proceeding on such leave or, in the
case of an employee who has transferred to a safe
job pursuant to subclause (3) of this clause, to the
position she held immediately before such transfer.
Where such position no longer exists but there are
other positions available, for which the employee is
qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and salary or wage to
that of her former position.

(7) Maternity Leave and Other Leave Entitlements
Provided the aggregate of leave including leave taken pur-

suant to subclauses (3) and (6) of this clause does not exceed
52 weeks,

(a) an employee may, in lieu of or in conjunction with
maternity leave, take any annual leave or long serv-
ice leave or any part thereof to which she is then
entitled.

(b) paid sick leave or other paid authorised Agreement
absences (excluding annual leave or long service
leave), shall not be available to an employee during
her absence on maternity leave.

(8) Effect of Maternity Leave on Employment
Notwithstanding any award, or other provision to the con-

trary, absence on maternity leave shall not break the continu-
ity of service of an employee but shall not be taken into account

in calculating the period of service for any purpose of the agree-
ment.

(9) Termination of Employment
(a) An employee on maternity leave may terminate her

employment at any time during the period of leave
by notice given in accordance with this Agreement.

(b) An employer shall not terminate the employment of
an employee on the ground of her pregnancy or of
her absence on maternity leave, but otherwise the
rights of an employer in relation to termination of
employment are not hereby affected.

(10) Return to Work After Maternity Leave
(a) An employee shall confirm her intention of return-

ing to her work by notice in writing to the employer
given no less than four weeks prior to the expiration
of her period of maternity leave.

(b) An employee, upon the expiration of the notice re-
quired by paragraph (a) of this subclause, shall be
entitled to the position which she held immediately
before proceeding on maternity leave or, in the case
of an employee who was transferred to a safe job
pursuant to subclause (3) of this clause, to the posi-
tion which she held immediately before such trans-
fer. Where such position no longer exists but there
are other positions available for which the employee
is qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and salary or wage to
that of her former position.

(11) Replacement Employees
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
maternity leave.

(b) Before an employer engages a replacement employee
under this subclause, the employer shall inform that
person of the temporary nature of the employment
or transfer and of the rights of the employee who is
being replaced.

(c) Before an employer engages a person to replace an
employee temporarily promoted or transferred in or-
der to replace an employee exercising her rights un-
der this Clause, the employer shall inform that person
of the temporary nature of the promotion or transfer
and of the rights of the employee who is being re-
placed.

(d) Provided that nothing in this subclause shall be con-
strued as requiring an employer to engage a replace-
ment employee.

(e) A replacement employee shall not be entitled to any
of the rights conferred by this Clause except where
her employment continues beyond the 12 months
qualifying period.

36.�FUTURE ARRANGEMENTS FOR ENTERPRISE
AGREEMENTS

Subject to the Industrial Relations Act 1988 it is the inten-
tion of the parties to negotiate a Certified Agreement prior to
the completion of this agreement.

37.�TRAINEESHIP
(1) Scope
This clause shall apply to a trainee employed under the

Australian Traineeship System by an employer approved by
the State Management Committee.

(2) Definitions
For the purpose of this clause:

(a) �The Australian Traineeship System� means a struc-
tured system of on-the-job training with an employer
and off-the-job training in a Technical and Further
Education College or other training provider ap-
proved by the State Management Committee.

(b) �Trainee� means an employee engaged under the
terms of this award and in accordance with the pro-
visions of an Australian Traineeship established pur-
suant to Section 37D of the Industrial Training Act
1975 and approved by the State Management Com-
mittee.
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(c) �Traineeship scheme� is a formal agreement of train-
ing approved by the State Management Committee
and registered pursuant to Section 37D of the In-
dustrial Training Act 1975.

(d) �State Management Committee� means a commit-
tee comprising representatives from the employers,
the union, Technical and Further Education (TAFE)
and the relevant federal state government depart-
ments which approve traineeship arrangements by
agreement of each of the parties. The State Manage-
ment Committee may be established pursuant to the
provisions of the Industrial Training Act 1975 or any
amendment to or substitution of that Act, provided
that any committee or body established in lieu of the
State Management Committee has the same repre-
sentative structure and decision making processes
as that committee.

(3) Objectives
(a) The objective of this clause is to provide form and

substance of the  conditions of employment, includ-
ing rates of pay, applicable to any  person engaged
under the Australian Traineeship System (ATS) and
who,  being a trainee under that system, is covered
by this agreement.

(b) The purpose is to enhance the skill levels of future
employment prospects for young people.

(c) An objective of the ATS is to provide employment
and training opportunities for young people.

(4) Form of Traineeship Agreement
(a) A traineeship shall be entered into by means of writ-

ten agreement in a form approved by the State Man-
agement Committee and registered in accordance
with the provisions of the Industrial Training Act
1975.

(b) A trainee shall not be engaged on a part time or casual
basis.

(c) The traineeship scheme shall be for a period of 12
months but this period may be varied with the agree-
ment of the union and the employer and with the
approval of the State Management Committee.

(5) Duties and Responsibilities
(a) A trainee shall participate in the approved on-the-

job training scheme and attend the approved off-the-
job training as prescribed in the training scheme.

(b) An employer shall release a trainee from work to
attend the prescribed off-the-job training course and
shall provide the on-the-job training approved by
the State Management Committee.

(c) The employer shall provide the level of supervision
in accordance with the approved training scheme
during the traineeship period.

(d) The overall traineeship scheme will be monitored
by officers of the Department of Employment, Edu-
cation and Training. An accredited representative of
the union shall have access during ordinary working
hours to inspect the relevant training records and
work books and subject to the approval of the em-
ployer, which shall not be unreasonably withheld,
may interview a trainee with respect to his/her
progress in the scheme.

(6) Overtime and Shift Work
(a) Shift work may be required to be worked by a trainee

to enable the requirements of the training scheme to
be effected. Where shift work is required, the trainee
shall not work on his/her own.

(b) Overtime shall not be worked by trainees except to
enable the requirements of the training scheme to be
effected. When overtime is worked, the relevant pen-
alties and allowances of this agreement shall apply
based on the normal full time hourly rate and paid at
the appropriate time and one half or double time rate.

(7) Wage Rates
The weekly wages payable to a trainee shall be determined

by multiplying the appropriate rate of pay prescribed in this

agreement by 39 which represents actual weeks spent on the
job and dividing that sum by 52 to provide a weekly wage.

(8) Classifications
A trainee shall be classified as a �Retail Food Employee

Grade 1� for the first six months of employment and shall
thereafter be classified as a �Retail Food Employee Grade II�
or �Retail Food Employee Grade III� in accordance with
Clause 6.�Definitions of this Agreement.

38.�GRIEVANCE PROCEDURE
(1) Any question, dispute or difficulty arising from this

Agreement shall be dealt with in accordance with the follow-
ing procedure:

(a) The matter shall first be discussed between the em-
ployee affected and the appropriate supervisor. The
employee may choose to be represented by the un-
ion delegate.

(b) If not settled the matter shall be discussed between
the employee, an accredited representative of the
union and the appropriate representative of the Com-
pany.

(c) If not settled the matter shall be discussed between
an official of the union and an appropriate repre-
sentative of the Company.

(2) While the matter in dispute is being discussed in accord-
ance with the procedure, as prescribed in subclause (1) hereof,
work shall continue and the status quo as applying before the
dispute shall be maintained. No party shall be prejudiced in
relation to the final settlement by the continuance of work in
accordance with this clause.

(3) It is open to either party at any time to seek the assist-
ance of the Western Australian Industrial Relations Commis-
sion in resolving any dispute.

39. � SIGNATORIES
For and on behalf of the
Shop, Distributive and Allied Employees�
Association of Western Australia

(signed)

Signature

JOSEPH BULLOCK

Name of Signatory

GENERAL SECRETARY

Position of Signatory

Pagote Pty Ltd, trading as River Rooster Pinjarra

For and on behalf of

(signed)

Signature

BRIAN CROOKES

Name of Signatory

DIRECTOR

Position of Signatory
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SHIRE OF BRIDGETOWN-GREENBUSHES
ENTERPRISE AGREEMENT 1996

No. AG 302 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers�Western Australian

Branch
and

Shire of Bridgetown-Greenbushes.
No. AG 302 of 1996.

Shire of Bridgetown-Greenbushes Enterprise Agreement
1996.

SENIOR COMMISSIONER G.L. FIELDING.
13 December 1996.

Order.
HAVING heard Mr G.C. Sturman on behalf of the Applicant
and Mr M.D. Fitzgerald on behalf of the Respondent and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 12th day of November, 1996 entitled Shire
of Bridgetown-Greenbushes Enterprise Agreement 1996
be registered as an industrial agreement.

(Sgd.) G.L. FIELDING,
[L.S] Senior Commissioner.

Schedule.
SHIRE OF BRIDGETOWN-GREENBUSHES

ENTERPRISE AGREEMENT 1996

1.�TITLE
THIS AGREEMENT SHALL BE KNOWN AS THE

SHIRE of BRIDGETOWN-GREENBUSHES ENTERPRISE
AGREEMENT 1996

2.�ARRANGEMENT
1. TITLE
2. ARRANGEMENT
3. PARTIES
4. APPLICATION
5. DURESS
6. DATE AND PERIOD OF OPERATION
7. RELATIONSHIP TO EXISTING AWARDS
8. EMPLOYEES COVERED BY THIS AGREE-

MENT
9. OBJECTIVES OF THIS AGREEMENT

10. SPECIFIC MEASURES TO ACHIEVE OBJEC-
TIVES
10.1. ANNUAL LEAVE LOADING
10.2 PUBLIC HOLIDAYS (EASTER / NEW

YEARS DAY)
10.3 PROTECTIVE/CLOTHING UNIFORMS
10.4 STAFF CALL-OUT ROSTER
10.5 FLEXIBILITY IN WORKING HOURS
10.6 PURCHASE OF EQUIPMENT
10.7 INTERNAL ADVERTISING OF VACAN-

CIES
10.8 ANNUAL LEAVE ROSTER
10.9 ANNUALISED HOUSING ALLOWANCE

10.10 JOB SECURITY
10.11 PERFORMANCE INDICATORS
10.12 ANNUALISATION OF WAGES

11. IMPLEMENTATION/CONSULTATION
12. SETTLEMENT OF DISPUTES
13. NO EXTRA CLAIMS
14. ENTERPRISE BARGAINING PAYMENT/

WAGES
15. COMMITMENTS

16. RENEWAL OF AGREEMENT

3.�PARTIES BOUND
The Parties to this Agreement are:

1. The Shire of Bridgetown-Greenbushes (Council).
2. All Employees of the Shire of Bridgetown-

Greenbushes eligible for membership of the Union
mentioned in this Clause.

3. The Automotive, Food, Metals, Engineering, Print-
ing and Kindred Industries Union of Workers, West-
ern Australian Branch.

4.�APPLICATION
� This Agreement shall apply and be binding upon the Shire

of Bridgetown-Greenbushes and an estimated one person
employed who is a member of or who is eligible to be a mem-
ber of the Automotive, Food, Metals, Engineering, Printing
and Kindred Industries Union of Workers, Western Austral-
ian Branch, whilst employed by the Shire of Bridgetown-
Greenbushes in relationship to the operational requirements
of the Council .

5.�DURESS
This Agreement has been entered into without any duress

by any party.

6.�DATE AND PERIOD OF OPERATION
1. This Agreement shall operate from the beginning of the

first pay period commencing on or after July 1. 1996.
2. The parties will monitor the implementation of this Agree-

ment every 12 months from the date of registration.
3. This agreement shall remain in place for a period of 36

months until the 30 June 1999. In the event this agreement is
not re-negotiated or replaced this agreement will remain in
place.

7.�RELATIONSHIP TO EXISTING AWARD
This Agreement shall be read and interpreted wholly in con-

junction with the Metal Trades (General) Award 1966, No. 13
of 1965. Provided that where there is any inconsistency, the
terms of this Agreement shall prevail to the extent of any such
inconsistency.

8.�EMPLOYEES COVERED
Whilst this Agreement covers all employees as stated under

Clause 3 of the Shire of Bridgetown-Greenbushes, the parties
also agree that any new employee engaged following the reg-
istration of this Agreement will also be covered by the en-
tirety of this Agreement.

9.�THE OBJECTIVES OF THIS AGREEMENT
The parties to this Agreement are committed to ensuring

that the Shire of Bridgetown-Greenbushes adopts a Best Prac-
tice approach to the Management and operations of all facets
of its organisation. This will be achieved through the devel-
opment of a �productivity culture� which ensures that the
pursuit of continuous improvement.

� A commitment to identifying common objectives
which would lead to improved employer-employee
relations and improved productivity, flexibility, ef-
ficiency, quality of employment and delivery of qual-
ity service.

� The creation of a high performance, high trust or-
ganisation through a genuine partnership between
management, staff, unions, Council members and the
community.

� The embracing of change and a commitment to con-
tinuous improvement by all within the Shire of
Bridgetown-Greenbushes.

� The development of a learning organisation based
upon teamwork, flexibility, competency in skills and
opportunities for development.

� The development of an organisation focused on the
customer, driven by achievement of results.

THE REWARD FOR ACHIEVING THE OBJECTIVES
WILL BE�

� The provision of employment security to Shire of
Bridgetown-Greenbushes staff through improved
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quality of service, enhanced productivity and the
development of new services.

� The sharing of financial rewards with all staff based
upon sustainable and demonstrated improvement in
productive performance.

10.�SPECIFIC MEASURES TO ACHIEVE
OBJECTIVES

� It is agreed between the parties that specific measures to
achieve productivity will be implemented on a Shire of
Bridgetown-Greenbushes basis.

� Enterprise Bargaining payments will be in recognition on
any structural efficiency and workplace reform which will
occur as a result of this Agreement being certified.

� Enterprise Bargaining payments of this Agreement shall
be on the basis of the following Clauses being agreed.

10.1 Annualise Leave Loading
10.2 Public Holidays (Easter / New Years day)
10.3 Protective Clothing / Uniforms
10.4 Staff Call-Out Roster
10.5 Flexibility In Working Hours
10.6 Purchase of Equipment
10.7 Internal Advertising of Vacancies
10.8 Annual Leave Roster
10.9 Annualised Housing Allowance

10.10 Job Security
10.11 Performance Indicators
10.12 Annualisation of Wages
10.1 Annualise Leave Loading
The parties agree that Annual Leave Loading will be re-

placed as a component and incorporated into the annual sal-
ary/weekly wage at the rate of 1.34%. payment of loading on
accrued leave to be made as a separate payment at a time to be
arranged between the parties to the Agreement.

10.2 Public Holidays (Easter/New Years Day)
Employees covered by the Metal Trades (General) Award

1966, No. 13 of 1965 will ensure that all Council services are
open for business on Easter Tuesday and the day following
New Year�s Day. When New Years Day falls on a Saturday or
a Sunday the day following New Years Day shall be observed
on the following Tuesday.

Adequate staff as determined by the Chief Executive Of-
ficer with the Local Work Area will be present on those days
to provide the full range of Council Customer Services.

Officers covered by the Metal Trades (General) Award 1966,
No. 13 of 1965 required to work on Easter Tuesday or the day
following New Year�s Day will be entitled to a day in lieu for
each day worked to be taken in conjunction to Annual Leave
or at a mutually convenient time as described under the rel-
evant Award Section.

10.3 PROTECTIVE CLOTHING / UNIFORMS
The parties recognise that a suitable standard of dress re-

flects the image of the Council and may be needed to provide
adequate protection in the work environment.

Those staff requiring protective clothing will be provided
by Council with one suitable winter jacket per year with re-
placements when needed due to normal wear and tear.

The Council�s plant mechanic will receive a suitable jacket
every second year and receive an additional set of work cloth-
ing annually in compensation of the one jacket per year en-
joyed by other employees.

Jackets to be supplied under this Clause will be decided
upon by the Chief Executive Officer or his nominee.

10.4 Staff Call-Out Roster
Staff shall be responsible for the development of a roster for

emergency call-outs. Staff shall advise the Works Supervisor
and Chief Executive Officer at the commencement of each
calender month of those staff members that wish to accept
call-outs for emergency work. It should be noted that this pe-
riod of �availability� shall not constitute time worked for the
purposes of this Agreement or the Award but is merely a proc-
ess of ensuring the availability of employees for emergency
call-outs.

10.5 Flexibility in Working Hours
Staff agree to encouraging flexibility and multiskilling by

making available adequate staff members as agreed in each

circumstance between the Works Supervisor and Manager
Works and Services to enable weekend and after hours con-
struction and maintenance programs to be achieved.Workforce
to be given minimum 72 hours notification prior to any speci-
fied works involving weekend or after hours staff�or it may
be a mutually agreed situation acceptable to both parties.

10.6 Purchase of Equipment
Management agree to consult the staff most likely to be in-

volved in the operation and maintenance of new plant and
equipment prior to any decision being made to purchase new
plant or equipment.

10.7 Internal Advertising of Vacancies
As far as practicable and at the discretion of the Chief Ex-

ecutive Officer, all staff vacancies will be advertised inter-
nally and an internal appointment sought prior to any external
advertising of vacancies in the Council�s operations.

10.8 Annual Leave Roster
A yearly roster be developed by staff and submitted to the

satisfaction of the Works Supervisor at the commencement of
each financial year specifying staff annual leave to be taken in
December/January (2 weeks) and July, August and Septem-
ber each year.

Those staff forming the workforce during these times should
also indicate on the Roster, dates of their proposed annual
leave.

10.9 Annualised Housing Allowance
Employees agree to the annual Housing allowance being

paid twice yearly as part of each employees annual salary. The
net benefit must equal the remuneration amount enjoyed by
each staff member under the previous system of payment.

10.10 Job Security
Although some roles and tasks and functions of employees

may change, employment security will be a commitment of
all parties.

No forced retrenchments will occur as a result of change
arising out of measures introduced in this agreement.

Where changes to work, service provisions and programmes
occur, the opening of career paths, retraining and redeploy-
ment will be the primary strategies used to ensure employ-
ment security.

Where an unavoidable loss of jobs occur due to unforseen
or external factors, they will be managed initially through the
use of natural attrition. Any voluntary redundancies pursued
will be through a process agreed between the parties.

10.11 PERFORMANCE INDICATORS
Parties agree to develop in consultation with employees both

qualitative and quantitative performance indicators. It is un-
derstood by the parties that these performance indicators may
form the basis of future agreements, however, external factors
affecting performance such as Council policy, resource allo-
cation and financial climates will be taken into account when
using performance indicators for assessment and comparison
purposes. The Performance Indicators are to be agreed by the
majority of the Parties involved and will address such issues
as:

� Absenteeism
� Safety
� Employee wages/number of employees per Works

Program
� Performance against overtime
� Waste Management opportunities

10.12 ANNUALISATION OF WAGES
The Parties agree to an additional one hour per day or nine

hours per fortnight to be worked during the summer construc-
tion period. It is agreed that the additional hours worked per
day will commence in November of each year of this Agree-
ment remains in place and will be for a period of 24 weeks.

In agreeing to accept this each employee will have their base
wage as at 30 June 1996 annualised to reflect 108 hours per
annum additional work (at 1.5 hours) as per the Award over-
time provisions.

�Extraordinary Work
It is further agreed that any additional hours worked outside

of the agreed annualised 108 hours, ie weekends, subdivision
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and call-outs will also be paid as per the Award overtime pro-
visions.

11.�IMPLEMENTATION/CONSULTATION
11.1 The Parties recognise the importance of establishing

mechanisms to ensure that the measures envisaged in this
Agreement are reflected in practice.

IMPLEMENTATION COMMITTEE
11.2 The existing Enterprise Bargaining Committee will be

known as the Implementation Committee and will oversee the
implementation and monitoring of this Agreement for the first
twelve months. After this review a new implementation com-
mittee will be elected by the staff and Management.

11.3 The Shire has established an Implementation/Consulta-
tive Committee which will examine and determine specific
initiatives relating to the broad agenda items of this Agree-
ment.

The objective of the Implementation/Consultative Commit-
tee shall be to:

(a) Ensure that wide consultation occurs so that em-
ployee knowledge, experience and aspirations are
reflected in proposals being developed which affect
customers, employees, Council and the ratepayers.

(b) Ensure that all employees have been properly con-
sulted before changes are implemented, and develop
improved employer/employee relationships which
allow employees to participate in decision making.
It is accepted that a majority of employees affected
by a change must genuinely agree with the change.

11.4 The Enterprise Bargaining/Implementation group will
provide a report to Council and Unions every twelve (12)
months on the implementation of this Agreement.

12.�SETTLEMENT OF DISPUTES
To ensure the success of the Agreement the Parties agree to

use Clause 34 of the Metal Trades (General) Award 1966, No.
13 of 1965 to deal with any disputes which arise during the
agreement, provided that Clause B(iii) shall require a response
within ten working days,

13.�NO EXTRA CLAIMS
It is agreed that for the term of this Agreement it will remain

a closed Agreement and the Union will not pursue any extra
claims, Award or Over Award, which are inconsistent with
State or Federal Wage Case Decisions, or seek to apply any
Wage Case Decision.

14.�ENTERPRISE BARGAINING PAYMENT (Wages)
14.1 On registration of this Agreement all full-time employ-

ees will receive an additional payment of thirty dollars per
week, effective from the first pay period commencing on or
after 1 July 1996.

14.2 As of the first pay period commencing on or after 30
June 1997 all full-time employees will receive a further pay-
ment of Ten dollars per week upon successful demonstration
that the following Clauses have been implemented to satis-
faction of the Implementation Committee

10.4 Staff Call-Out Roster
10.5 Flexibility in Working Hours
10.9 Annual Leave Roster
10.11 Performance Indicators

14.3 As of the first pay period commencing on or after 30
June 1998 all full-time employees will receive a further pay-
ment of Eight dollars per week.

14.4 Any other employees, other than those mentioned in
Clause 14.1 but covered by the stated Awards will receive
increases in accordance with 14.1, and 14.2 during the life of
this Agreement on a pro rata basis, based on the number of
hours worked.

14.5 The wage increases are prescribed in Attachment �1�
which forms part of this Agreement and apply to the relevant
classification as at the date referred in Clause 6. of this Agree-
ment.

14.6 It is agreed that any safety net adjustments which oc-
cur during the life of this Agreement will be absorbed by the
above payments.

15.�COMMITMENT
This Agreement shall not operate to cause any employee to

suffer a reduction in ordinary time earnings or to depart from
the Western Australian Industrial Relations Commission stand-
ards in regard to hours of work, annual leave with pay or long
service leave with pay.

16.�RENEWAL OF AGREEMENT
16.1 The Parties agree to commence negotiations on a new

Agreement no later than six (6) months prior to the termina-
tion date of this Agreement.

16.2 During this 6 month deliberation period, the Parties
will meet in order to seek agreement/resolution of any issues.

Attachment 1
METAL TRADES (GENERAL) AWARD

(a) Wage Group Base Rate Supplementary Ist, 2nd & 3rd Total Rate On Certification 30.6.97 30.6.98
Per Week Payment Safety Net Per Week 1.34% Loading $10 per week $8 per week

Adjustment 108 hrs @ Time & 1/2
                $ $ $ $ $30.00 per week

Level C14 284.80 40.60 24.00 349.40 391.34 401.34 409.34
Level C13 299.50 42.60 24.00 366.10 408.68 418.68 426.68
Level C12 319.20 45.40 24.00 388.60 432.05 442.05 450.05
Level C11 337.40 48.10 24.00 409.50 453.76 463.76 471.76
Level C10 365.20 52.00 24.00 441.20 486.68 496.68 504.68
Level C9 383.50 54.60 24.00 462.10 508.39 518.39 526.39
Level C8 401.70 57.20 24.00 482.90 529.99 539.99 547.99
Level C7 420.00 59.80 24.00 503.80 551.70 561.70 569.70
Level C6 456.50 65.00 24.00 545.50 595.01 605.01 613.01
Level C5 474.80 67.60 24.00 566.40 616.72 626.72 634.72

(b) Wage Group
Automotive
Electrical
Fifter 365.20 52.00 24.00 441.20 486.68 496.68 504.68
Motor Mechanic 365.20 52.00 24.00 441.20 486.68 496.68 504.68
Motor Cycle
Mechanic 365.20 52.00 24.00 441.20 486.68 496.68 504.68
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Signed for and on behalf of the Shire of Bridgetown-
Greenbushes:

    Ian Bodill (signed)
.........................................................
IAN BODILL
Chief Executive Officer
Dated this .................... day of ..................................... 1996.
THE COMMON SEAL OF THE )
SHIRE OF BRIDGETOWN-GREENBUSHES was )
hereunto affixed by authority of )
a resolution of the Council in the )
presence of: )

COMMON SEAL
indecipherable signature
.........................................................
PRESIDENT
indecipherable signature
.........................................................
CHIEF EXECUTIVE OFFICER

Signed for and on behalf of the Automotive Food Metals
Engineering Printing and Kindred Industries Union of Work-
ers, Western Australian Branch

    J. Sharp-Collett (signed) Common Seal
.........................................................
Dated this ........12.......... day of .........November......... 1996.

THE SHOP, DISTRIBUTIVE AND ALLIED
EMPLOYEES� ASSOCIATION OF WESTERN

AUSTRALIA AND PERTH ITEC PTY LTD
JOBSKILLS NO. 1 WAREHOUSING

EMPLOYEES� AGREEMENT.
No. AG 214 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Shop, Distributive and Allied Employees� Association

of Western Australia
and

Rand National Transport and Another.
No. AG 214 of 1996.

The Shop, Distributive and Allied Employees� Association
of Western Australia and Perth ITeC Pty Ltd JobSkills No. 1
Warehousing Employees� Agreement, No. AG 214 of 1996.

COMMISSIONER S A CAWLEY.
30 December 1996.

Order.
HAVING heard Mr W Johnston on behalf of the applicant
and there being no appearance on behalf of the respondent,
now therefore I the undersigned, pursuant to the powers
conferred under the Industrial Relations Act, 1979, do hereby
order�

THAT the agreement expressed in the following sched-
ule to be known as �The Shop, Distributive and Allied
Employees� Association of Western Australia and Perth
ITEC Pty Ltd JobSkills No. 1 Warehousing Employees�
Agreement, No. AG 214 of 1996� be and is registered
with effect on and from the 18th day of November 1996.

(Sgd.) S. A. CAWLEY,    
[L.S.] Commissioner.

���

Schedule.

1.�TITLE
This agreement shall be known as the �The Shop,

Distributive and Allied Employees� Association of Western

Australia and Perth ITEC Pty Ltd JobSkills No. 1 Warehousing
Employees� Agreement, No. AG 214 of 1996�.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Object
4. Area and Scope
5. Definition
6. Terms of Agreement
7. Jobskills Trainee
8. Reservation
9. Signatories Clause

3.�OBJECT
The object of this Agreement is to provide the form and

substance of the conditions of employment, including rates of
pay, applicable to adult retail trainees employed by the
Company in Western Australia employed through Perth ITEC
Pty Ltd under the Commonwealth Government Jobskills
program and who but for the agreement would be covered by
The Shop and Warehouse (Wholesale and Retail
Establishments) State Award 1977 (No. R32 of 1976)
hereinafter referred to as �the Award�.

4.�AREA AND SCOPE
(1) This agreement applies to employees engaged under the

Jobskills program by the employers named in Clause 9.�
Signatories of the Agreement through Perth lTeC Pty Ltd in
the state of Western Australia. In so far as the terms of this
agreement vary from the terms of the award, this agreement
shall prevail. In all other respects, the terms of the Award shall
continue to operate.

(2) This Agreement will cover approximately 30 Jobskills
trainees employed through the Perth ITeC Pty Ltd Jobskills
Program.

5.�DEFINITIONS
(1) �Perth ITeC� shall mean �Perth ITEC Pty Ltd� of 1st

Floor, 517 Hay Street, Perth, Western Australia, 6000, who
are responsible for the management of this program.

(2) �The Company� shall mean any of the employers named
in Clause 9�Signatories of the Agreement.

(3) �Jobskills Program� shall mean the trial of the
Commonwealth Government�s Jobskills program in the retail
industry. The objectives of Jobskills is to improve the long
term employment prospects of people who have been
unemployed for 12 months or more by equipping them with
new skills, work experience and training.

(4) �Jobskills trainee� is an employee who is employed under
the conditions applying in the Commonwealth Government
Jobskills program guidelines.

(5) �SDA� shall mean The Shop, Distributive and Allied
Employees� Association of Western Australia.

(6) �The Award� shall mean The Shop Warehouse
(Wholesale and Retail Establishments) State Award 1977 (No.
R32 of 1976).

6.�TERMS OF AGREEMENT
(1) The Agreement shall operate from 28 June, 1996, for a

period of twelve months.
(2) The Agreement may be extended by agreement in writing

between the parties for up to two further periods of six months.
(3) If not renewed, or after having been renewed twice, the

Agreement shall cease.
(4) This Agreement shall not be used in the arbitration of

any other matter and shall not be seen as a precedent for any
other matter.

7.�JOBSKILLS TRAINEE
(1) Training Conditions
(a) A Jobskills trainee shall attend approved on and off-the-

job training prescribed in the relevant training agreement, or
as notified to the Jobskills trainee by the company or agent.

(b) Jobskills trainees will receive, over a period of up to 26
weeks a mix of supervised work experience, structured training
on-the-job and off-the-job and the opportunity to practice new
skills in a work environment.
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(c) Jobskills trainees may only be engaged by employees to
undertake activities under the Jobskills program guidelines.
The employer shall ensure that the Jobskills trainee is permitted
to attend the prescribed off-the-job training and is provided
with the appropriate on-the-job training.

(d) The employer shall provide an appropriate level of
supervision in accordance with the approved training plan.

(2) Employment Conditions
(a) (i) Jobskills trainees shall be engaged in addition to

existing staff levels;
(ii) No existing casual or part-time employee shall have hours

reduced by the employment of a Jobskills trainee;
(iii) Jobskills trainees shall not fill permanent positions

within any retail establishment.
(b) (i) Jobskills trainees shall be engaged dor a period of 26

weeks as full time employees.
(ii) Notwithstanding subparagraph (i) of paragraph (a) of

this subclause, the union and the company may agree in writing
for a period of engagement of less than 26 weeks.

(c) Jobskills trainees shall be permitted to be absent with
out loss of continuity of employment or to attend the off-the-
job training in accordance with the training plan. However,
except for absences provided under the Award, failure to attend
for work of training without an acceptable cause will result in
loss of pay for the period of absence.

(d) Ordinary hours for a Jobskills trainee shall be 7.00 am
to 6.00 pm Monday to Friday only. Ordinary hours shall be 38
per week with 4 days on-the-job and one day of formal training
off-the-job each week.

(e) Overtime shall not be worked by a Jobskills trainee.
(f) The SDA shall be afforded reasonable access to Jobskills

trainees for the purpose of explaining the role and function of
the Union and enrolment of the trainee as a member

(3) Wages
The weekly wage payable to Jobskills trainees shall be

$300.00 which rate shall be for all purposes of this agreement
and shall take account of the range and extent of training
provided

(4) Grievance Procedure
(a) Any question. dispute or difficulty arising from this

Agreement shall be dealt with in accordance with the following
procedures:

(i) The matter shall first be discussed between the em-
ployee affected and the appropriate supervisor. The
employee may choose to be represented by the un-
ion delegate

(ii) If not settled the matter shall be discussed between
the employee, and accredited representative of the
union and the appropriate representative of the Com-
pany.

(iii) If not settled the matter shall be discussed between
an official of the Union and an appropriate repre-
sentative of the Company.

(b) While the matter in dispute is being discussed in
accordance with the procedure, as prescribed in paragraph (a)
of this subclause, work shall continue and the status quo
applying before the dispute shall be maintained. No party shall
be prejudiced in relation to the final settlement by the
continuance of work in accordance with this clause.

(c) It is open to either party at any time to seek the assistance
of the Western Australian Industrial Relations Commission in
resolving any dispute.

8.�RESERVATION
The parties of this agreement reserve the right to seek its

variation or revocation if circumstances develop in the
operation of the Jobskills program which adversely affect their
interests or the interests of their members to the extent that the
variation or revocation is warranted.

9.�SIGNATURES CLAUSE
Name (print) Shaun P Loniglio Signature (signed)
for and on behalf of: Rand National Transport, 16 Miles
Road, KEWDALE WA 6105
Name (print) Daniel Rushton Signature (signed)
for and on behalf of: Atkins Carlyle Ltd, 44 Belmont Avenue,
BELMONT WA 6104

Name (print) Joseph Bullock Signature (signed)
for and on behalf of: The Shop, Distributive and Allied
Employees� Association of Western Australia, 2nd Floor,
256 Adelaide Terrace, PERTH WA 6000

THE SHOP, DISTRIBUTIVE AND ALLIED
EMPLOYEES� ASSOCIATION OF WESTERN

AUSTRALIA AND PVS JOBSKILLS NO. 4 RETAIL
EMPLOYEES� AGREEMENT,

No. AG 212 of 1996.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

The Shop, Distributive and Allied Employees� Association
of Western Australia

and
Bunbury Centrepoint Newsagency and Others

No. AG 212 of 1996.
The Shop, Distributive and Allied Employees� Association

of Western Australia and PVS Jobskills No. 4 Retail
Employees� Agreement,

No. AG 212 of 1996.
COMMISSIONER S.A. CAWLEY.

30 December 1996.
Order.

HAVING heard Mr W Johnston on behalf of the Applicant
and Mr R Healy and with him Mr K Robertson as amicus
curiae, now therefore I the undersigned, pursuant to the pow-
ers conferred under the Industrial Relations Act, 1979, do
hereby order �

THAT the agreement expressed in the following sched-
ule to be known as �The Shop, Distributive and Allied
Employees� Association of Western Australia and PVS
Jobskills No. 4 Retail Employees� Agreement, No. AG
212 of 1996� be and is registered with effect on and from
the 18th day of November 1996.

(Sgd.) S.A. CAWLEY,
[L.S] Commissioner.

Schedule.

1.�TITLE
This Agreement shall be known as the �The Shop, Distribu-

tive and Allied Employees� Association of Western Australia
and PVS Jobskills No.4 Retail Employees� Agreement, No.
AG 212 of 1996�.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Object
4. Area and Scope
5. Definition
6. Terms of Agreement
7. Jobskills Trainee
8. Reservation
9. Signatures Clause

3.�OBJECT
The object of this Agreement is to provide the form and

substance of the conditions of employment, including rates of
pay, applicable to adult retail trainees employed by the Com-
pany in Western Australia employed through PVS under the
Commonwealth Government Jobskills program and who but
for this agreement would be covered by The Shop and Ware-
house (Wholesale and Retail Establishments) State Award 1977
(No. R32 of 1976) hereinafter referred to as �the Award�.
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4.�AREA AND SCOPE
(1) This agreement applies to employees engaged under the

Jobskills program by the employers named in Clause 9.-Sig-
natories of the Agreement through PVS in the state of West-
ern Australia. In so far as the terms of this agreement vary
from the terms of the Award, this agreement shall prevail. In
all other respects, the terms of the Award shall continue to
operate.

(2) This Agreement will cover approximately 4 Jobskills
trainees employed through the PVS Retail Jobskills Program.

5.�DEFINITIONS
(1) �PVS� shall mean �Professional Vocational Services�

of 17 Southport Street, Leederville, Western Australia, 6007,
who are responsible for the management of this program.

(2) �The Company� shall mean any of the employers named
in Clause 9.�Signatories of this Agreement.

(3) �Jobskills Program� shall mean the trial of the Com-
monwealth Government�s Jobskills program in the retail in-
dustry. The objective of Jobskills is to improve the long term
employment prospects of people who have been unemployed
for 12 months or more by equipping them with new skills,
work experience and training.

(4) �Jobskills trainee� is an employee who is employed un-
der the conditions applying in the Commonwealth Govern-
ment Jobskills program guidelines.

(5) �SDA� shall mean The Shop, Distributive and Allied
Employees� Association of Western Australia.

(6) �The Award� shall mean The Shop Warehouse (Whole-
sale and Retail Establishments) State Award 1977 (No. R32
of 1976).

6.�TERMS OF AGREEMENT
(1) The Agreement shall operate from 16 October 1995, for

a period of twelve months.
(2) The Agreement may be extended by agreement in writ-

ing between the parties for up to two further periods of six
months.

(3) If not renewed, or after having been renewed twice, the
Agreement shall cease.

(4) This Agreement shall not be used in the arbitration of
any other matter and shall not be seen as a precedent for any
other matter.

7.�JOBSKILLS TRAINEE
(1) Training Conditions

(a) A Jobskills trainee shall attend approved on and off-
the-job training prescribed in the relevant training
agreement, or as notified to the Jobskills trainee by
the company or agent.

(b) Jobskills trainees will receive, over a period of up to
26 weeks a mix of supervised work experience, struc-
tured training on-the-job and off-the-job and the
opportunity to practice new skills in a work envi-
ronment.

(c) Jobskills trainees may only be engaged by employ-
ers to undertake activities under the Jobskills pro-
gram guidelines. The employer shall ensure that the
Jobskills trainee is permitted to attend the prescribed
off-the-job training and is provided with the appro-
priate on-the-job training.

(d) The employer shall provide an appropriate level of
supervision in accordance with the approved train-
ing plan.

(2) Employment Conditions
(a) (i) Jobskills trainees shall be engaged in addition

to existing staff levels.
(ii) No existing casual or part-time employee shall

have hours reduced by the employment of a
Jobskills trainee.

(iii) Jobskills trainees shall not fill permanent po-
sitions within any retail establishment.

(b) (i) Jobskills trainees shall be engaged for a pe-
riod of 26 weeks as full-time employees.

(ii) Notwithstanding subparagraph (i) of para-
graph (a) hereof, the union and the company

may agree in writing for a period of engage-
ment of less than 26 weeks.

(c) Jobskills trainees shall be permitted to be absent with-
out loss of continuity of employment or to attend
the off-the-job training in accordance with the train-
ing plan. However, except for absences provided
under the Award, failure to attend for work or train-
ing without an acceptable cause will result in loss of
pay for the period of absence.

(d) Ordinary hours for a Jobskills trainee shall be 7.00
am to 6.00 pm Monday to Friday only. Ordinary
hours shall be 38 per week with 4 days on-the-job
and one day of formal training off-the-job each week.

(e) Overtime shall not be worked by a Jobskills trainee.
(f) The SDA shall be afforded reasonable access to

Jobskills trainees for the purposes of explaining the
role and function of the Union and enrolment of the
trainee as a member.

(3) Wages
The weekly wage payable to Jobskills trainees shall be

$300.00 which rate shall be for all purposes of this agreement
and shall take account of the range and extent of training pro-
vided.

(4) Grievance Procedure
(a) Any question, dispute or difficulty arising from this

Agreement shall be dealt with in accordance with
the following procedure:

(i) The matter shall first be discussed between
the employee affected and the appropriate su-
pervisor. The employee may choose to be rep-
resented by the union delegate

(ii) If not settled the matter shall be discussed
between the employee, an accredited repre-
sentative of the union and the appropriate rep-
resentative of the Company.

(iii) If not settled the matter shall be discussed
between an official of the Union and an ap-
propriate representative of the Company.

(b) While the matter in dispute is being discussed in ac-
cordance with the procedure, as prescribed in para-
graph (a) hereof, work shall continue and the status
quo as applying before the dispute shall be main-
tained. No party shall be prejudiced in relation to
the final settlement by the continuance of work in
accordance with this clause.

(c) It is open to either party at any time to seek the as-
sistance of the Western Australian Industrial Rela-
tions Commission in resolving any dispute.

8.�RESERVATION
The parties to this agreement reserve the right to seek its

variation or revocation if circumstances develop in the opera-
tion of the Jobskills program which adversely affect their in-
terests or the interests of their members to the extent that the
variation or revocation is warranted.

9.�SIGNATURES CLAUSE
Name (print) Terry Spice Signature   (signed)
for and on behalf of Bunbury Centrepoint Newsagency,
Bunbury Centrepoint Shopping Centre, BUNBURY WA 6230

Name (print) Margaret Depiazzi Signature   (signed)
for and on behalf of Misty�s Cards N Gifts, Shop 4,
Forest Lake Shopping Centre, Murdoch Road, THORNLIE WA

6108

Name (print) Lin Bing Ling Signature   (signed)
for and on behalf of Four Seasons Manchester, Shop G5
1260 Hay Street, WEST PERTH WA 6005
Name (print) Maurizio Di Giorgio Signature   (signed)
for and on behalf of House, Shop 72,
The Galleria, Collier Road, MORLEY WA 6062
Name (print) Phil Petrillo Signature   (signed)
for and on behalf of Bartles Hardware,
203 Main Street, OSBORNE PARK WA 6017
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Name (print) Doug Patching Signature   (signed)
for and on behalf of Inspirations Cards and Gifts, Shop 30,
Armadale Shopping Centre, ARMADALE WA 6112
Name (print) Grant Bagshaw Signature   (signed)
for and on behalf of Brewers Barn, Unit 9 / 11-17 Canvale Road,
CANNING VALE WA 6155
Name (print) Thelma Horton Signature   (signed)
for and on behalf of Sports Station, Shop 64,
Hub Shopping Centre, KWINANA WA 6167
Name (print) Sue Hutchinson Signature   (signed)
for and on behalf of Bras N Bitz, Shop 30,
Warwick Grove Shopping Centre, WARWICK WA 6024
Name (print) Michael Klave Signature   (signed)
for and on behalf of Obelisk,
144 William Street, PERTH WA 6000
Name (print) Wayne Jones Signature   (signed)
for and on behalf of Poolmart Padbury,
73 Gibson Road, PADBURY WA 6025
Name (print) David Coombes Signature   (signed)
for and on behalf of Lovers Adult Stores,
893 Albany Highway, EAST VICTORIA PARK WA 6101
Name (print) Christan Young Signature   (signed)
for and on behalf of Gardner Electronics,
34a Rudloc Road, MORLEY WA 6062
Name (print) Daryl Donovan Signature   (signed)
for and on behalf of Bullet Signs,
18 Livingstone Road, ROCKINGHAM WA 6168
Name (print) Maureen Pember Signature   (signed)
for and on behalf of Kleins, Shop 57,
Warwick Grove Shopping Centre, WARWICK WA 6024
Name (print) Anastasia Atzemis Signature   (signed)
for and on behalf of House, Shop l7,
Warwick Grove Shopping Centre, WARWICK WA 6024
Name (print) Mike Rowell Signature   (signed)
for and on behalf of Showbits, Shop 103,
Rockingham City, Read Street, ROCKINGHAM WA 6168
Name (print) Don Nicholls Signature   (signed)
for and on behalf of Perth Pro Sales,
268 Lord Street, PERTH WA 6000
Name (print) Mike D�Costa Signature   (signed)
for and on behalf of Kazza�s Music, Shop l7,
Noranda Square Shopping Centre, NORANDA WA 6062
Name (print) Sharon Reynolds Signature   (signed)
for and on behalf of Peppertree Florist and Garden Shop Mandurah
Name (print) John Swiatek Signature   (signed)
for and on behalf of Chopin Patisserie,
7 Harman Road, SORRENTO WA 6020
Name (print) Anne Elieff Signature   (signed)
for and on behalf of C & A Fashions, Shop 55,
Warwick Grove Shopping Centre, WARWICK WA 6024
Name (print) Bruce Coleman Signature   (signed)
for and on behalf of Hitech World,
94a Roe Street, NORTHBRIDGE WA 6003
Name (print) Steve Sweetman Signature   (signed)
for and on behalf of Gardner Electronics Melville
Name (print) .John Astbury Signature   (signed)
for and on behalf of Supre Pty Ltd,
38 Hector Street, OSBORNE PARK WA 6017
Name (print) Joe Bullock Signature   (signed)
for and on behalf of The Shop, Distributive and Allied Employees�

Association of Western Australia, 2nd Floor, 256 Adelaide Terrace,
PERTH  WA  6000.

VAN DIDDENS PAINTING SERVICE DOMESTIC
AND MINOR INDUSTRIAL AGREEMENT.

No. AG 56 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Western Australian Builders� Labourers�, Painters and

Plasterers Union of Workers
and

Kerry Didden and William Didden trading as Van Diddens
Painting Service.

No. AG 56 of 1996.
Van Diddens Painting Service Domestic and Minor

Industrial Agreement.
CHIEF COMMISSIONER W S COLEMAN.

11 December 1996.
Order.

HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent, now
therefore the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, and by consent,
hereby orders�

THAT the Enterprise Bargaining Agreement in the terms
of the following schedule be registered with effect on
and from the 8th day of March 1996.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

���

Schedule.

1. TITLE
This Agreement will be known as the Van Diddens Painting

Service Domestic and Minor Industrial Agreement.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave
16. Pyramid Sub-Contracting
17. All-In Rates
18. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
Appendix A�Wage Rates
Appendix B�Drug and Alcohol, Safety and Reha-
bilitation Program

3.�AREA AND PARTIES BOUND
This is an Agreement between The Western Australian

Builders� Labourers, Painters & Plasterers Union of Workers
(hereinafter referred to as the �Union�) and Kerry Didden and
William Didden trading as Van Diddens Painting Service
Domestic and Minor (hereinafter referred to as the �Company�)
in the State of Western Australia.

4.�APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No 14 of 1978 (the �Award�). The scope of work
covered by this Agreement applies to Domestic and Minor
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re-paint and maintenance work with a contract value less then
$50,000. There are approximately 16 employees covered by
this Agreement.

5.�DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1997.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.�DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46.�Settlement of Disputes of the Award.

7�SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the Western
Australian Industrial Relations Act 1979, as amended (the
�Act�).

8.�RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this
Agreement and the Award the higher rate shall apply.

9.�ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agreement,
this Agreement may be terminated in accordance with the
requirements of the Act.

10.�WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A�Wage Rates.

11.�INDUSTRY STANDARDS
It is a term of this Agreement that the Company will continue

to meet its current level of payment of $40.00 per week into
the Western Australian Construction Industry Redundancy
Fund and $40.00 per week into the Construction and Building
Unions Superannuation Scheme.

12�CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair of safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year).

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

13.�TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

A training allowance of $11.00 per week per employee shall
be paid by the employer to the Union Education and Training
Fund. This payment will only be made after further consultation
between the parties on a commencement date for payment.

14.�SENIORITY
1. The parties agree the continuity of employment is desirable

wherever possible, and that where it is not possible, employees
will be retrenched in order of seniority.

2. When applying the �first on last off� principle it is agreed
subject to the caveat of �all things being equal�, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where employee�s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6.�Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

15.�SICK LEAVE
For sick leave accrued after the date of ratification of this

Agreement the following will apply.
(a) The Company�s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is re-en-
gaged within a period of six months, the unpaid
balance of sick leave shall continue from the date of
re-engagement.

16.�ALL-IN PAYMENTS
1 All-In methods of payments shall be prohibited.
2 �All-In Payments� means any system of payment that is

hourly, weekly, or daily which is either in lieu of payment for
overtime, or in lieu of one or more of the various award
conditions such as annual leave, public holiday payments,
inclement weather, etc.

Provided that All-In payments do not include casual
engagement on terms prescribed by the appropriate Award or
Agreement.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference
(if any) between the employee�s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during his/her period of employment.

In addition to making the appropriated taxation deductions
from the employee�s wages, the employer shall also be required
to make the appropriate contributions to the C+BUSS and
Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a site
that is let to circumvent the payments prescribed under the
award or this clause, the matter may, if not resolved by the
head contractor, be negotiated between the parties or referred
to the Western Australian Industrial Relations Commission.

5. Any industrial action that may arise, shall be confined to
the employer in breach of this clause.

17.�PYRAMID SUB-CONTRACTING
1 �Pyramid Sub-Contracting� is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-
contractor.

2 Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-
contractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the
sub-contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term �Pyramid Sub-Contracting� the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further
between the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.
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18.�DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B�Drug
and Alcohol, Safety and Rehabilitation Program.

____(signed)_____ _____(signed)_____
on behalf of the Union on behalf of the Company
Dated this 23rd day of February 1996.

APPENDIX A�WAGE RATES
4% 4% 4% 3%

1 December 1 March 1 August 1 February
1995 1996 1996 1997

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $
Labourer Group 1 12.81 13.31 13.80 14.17
Labourer Group 2 12.38 12.85 13.33 13.69
Labourer Group 3 12.04 12.51 12.97 13.32
Plasterer, Fixer 13.32 13.83 14.35 14.73
Painter, Glazier 13.02 13.52 14.02 14.40
Signwriter 13.29 13.80 14.31 14.70

APPENDIX B�DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAMME

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
� Site safety and the involvement of the site safety

committee
� Peer intervention and support
� Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

(b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

(c) There will be no payment of lost time to a person
unable to work in a safe manner.

(d) If this happens 3 times the employee shall be given
a written warning and made aware of the availabil-
ity of treatment/counselling. If the employee refuses
help he/she may be transferred/dismissed the next
time he/she is dangerously affected.

(e) For the purposes of disciplinary action a warning
shall be effective for a period of 12 months from the
date of issue.

(f) An employee having problems with alcohol and/or
other drugs:

� Will not be sacked if he/she is willing to get
help.

� Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

� Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will:
(a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
(b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative commit-
tee member(s) at the two hour BTG Drug and Safety
in the Workplace training course.

WEST AUSTRALIAN NEWSPAPERS CLERKS
(ENTERPRISE BARGAINING) AGREEMENT 1996

No. AG 286 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

West Australian Newspapers Ltd
and

Australian Municipal, Administrative, Clerical And
Services Union of Employees, WA Clerical and

Administrative Branch.
No. AG 286 of 1996.

COMMISSIONER J. F. GREGOR.
20 December 1996.

Order.
REGISTRATION OF AN ENTERPRISE BARGAINING

AGREEMENT
No. AG 286 of 1996.

HAVING heard Mr R. Joyce and with him Ms J. Hadida on
behalf of the Applicant and Mr R. Dhue on behalf of the Re-
spondent, and by consent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979
hereby orders�

THAT the West Australian Newspapers Clerks (Enter-
prise Bargaining) Agreement 1996, No. AG 286 of 1996,
in the terms of the following schedule, be registered and
shall have effect from the 1st pay period on or after the
1st of June 1996.

(Sgd.) J.F. GREGOR,
[L.S] Commissioner.

Schedule.
1.�TITLE

This Agreement shall be referred to as the West Australian
Newspapers Clerks (Enterprise Bargaining) Agreement 1996,
No. AG 286 of 1996.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Application of Agreement
4. Parties Bound
5· Number of Employees Covered by this Agreement
6. Date and Operation of this Agreement
7. Relationship to Parent Award
8. Single Bargaining Unit
9. Measures to Increase Productivity, Efficiency and

Flexibility
10. Wage Increases
11. Training
12. Part-time Employment
13. Redundancy
14. Avoidance of Disputes
15. Introduction of Change
16. National Standards

Schedule A

3.�APPLICATION OF AGREEMENT
This Agreement shall apply at the establishments of West Aus-

tralian Newspapers Limited in respect of all employees who are
engaged in any of the occupations, industries or callings specified
in the Clerks� (Wholesale and Retail Establishments) Award No.
38 of 1947 and/or the Clerks� (West Australian) Special Casual
Employees Agreement No. AG 15 of 1989.

4.�PARTIES BOUND
� West Australian Newspapers Limited

219 St George�s Terrace, Perth, and
� Australian Municipal Administrative Clerical and Serv-

ices Union of Employees, West Australian Clerical and
Administrative Branch,
102 East Parade, East Perth.
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5.�NUMBER OF EMPLOYEES COVERED BY THIS
AGREEMENT

Approximately 180 employees are covered by this Agree-
ment.

6.�DATE AND OPERATION OF THIS AGREEMENT
This Agreement shall operate from 1 June 1996 and shall

remain in force for a period of 2 years until 31 May 1998.
Discussions between the Company and the employees will
commence not later than one (1) month before the expiry date
of the Agreement.

This Agreement shall not be cancelled or varied during its
term unless agreed by the parties.

7.�RELATIONSHIP TO PARENT AWARD
This Agreement shall be read and interpreted wholly in con-

junction with the Clerks� (Wholesale and Retail Establish-
ments) Award No. 38 of 1947, the Clerks� (West Australian)
Special Casual Employees Agreement AG 15 of 1989, and/or
the West Australian Newspaper Clerks (Enterprise Bargain-
ing) Agreement 1994 No. AG 66 of 1994. Where there is any
inconsistency, this Agreement shall prevail to the extent of
any inconsistency .

8.�SINGLE BARGAINING UNIT
In accordance with the State Wage Case Decision of 1 De-

cember 1994 a single bargaining unit has been established.

9.�MEASURES TO INCREASE PRODUCTIVITY,
EFFICIENCY AND FLEXIBILITY

A Consultative Committee has been established in the form
of a Single Bargaining Unit in accordance with the State Wage
Fixation Principles.

There is a recognition by the parties that in order for this
Company to remain competitive it must maintain an ability to
respond quickly and positively to the demands of the market
and the requirements of its customers.

As part of the ongoing commitment to providing a flexible
workforce the parties have agreed to address work place change
and improvement in relation to the Call Centre through the
work group/team. Clerks employed in areas outside the Call
Centre shall maintain, and where feasible improve the current
levels of flexibility in relation to work practices.

Furthermore there is a clear recognition by all parties that
the increases provided for by this Agreement are predicated
on the basis that the parties will continue to address opportu-
nities to become more competitive and to respond to chal-
lenges quickly and efficiently as they occur.

In accordance with Clause 14 (1) of the Clerks� (Wholesale
and Retail Establishments) Award No. 38 of 1947, the Com-
pany may direct an employee to carry out such duties within
their level of skill, competence and training. There is no scope
for intransigence or inflexibility in the future.

10.�WAGE INCREASES
In recognition of the Agreement and the potential to increase

productivity and efficiency, the parties have agreed to the fol-
lowing wage increases (refer Schedule A) to be phased in over
a two year period as follows:

- 7.5% from the first full pay period on or after 1 June
1996,

- 5.0% from the first full pay period on or after 1 De-
cember 1996, and

- 5.0% from the first full pay period on or after 1 June
1997.

These wage increases have been agreed to not on the basis
of one single issue but rather reflect real and demonstrable
changes in both attitude and the way in which work is per-
formed which facilitate the introduction of new products and
the reorganisation of the production of existing products. These
changes are aimed at facilitating a fuller and more productive
utilisation of Company resources into the future.

The wage increases referred to in this Agreement shall not
be absorbed into any over-award payment.

There shall be no claims for further increases in wages for
the life of this Agreement except for increases expressly

provided for in this Agreement or as a result of State Wage
Case Decisions.

11.�TRAINING
The parties have agreed that in order to improve productiv-

ity, efficiency and career path opportunities it is appropriate
to review our training needs from time to time.

12.�PART-TIME EMPLOYMENT
The Union has requested the Company to offer special casual

employees the option of part-time employment. The Company
will investigate the implications of this request and will re-
spond to the Union after this investigation has been completed.
The Company anticipate that the preliminary findings of their
investigation should be concluded by 31 December 1996.

13.�REDUNDANCY
The following provision shall apply to full-time and part-

time clerical employees, and to those employees covered by
the Clerks� (West Australian) Special Casual Employees
Agreement No. 15 of 1989, who work in the Company�s Call
Centre.

(1) Discussions Before Termination
(a) Where the Company has made a definite decision

that the employer no longer wishes the job the em-
ployee has been doing done by anyone and this is
not due to the ordinary and customary turnover of
labour and that decision may lead to termination of
employment, the employer shall hold discussions
with the employees directly affected and with their
Union.

(b) The discussion shall take place as soon as is practi-
cable after the Company has made a definite deci-
sion which will invoke the provisions of paragraph
(a) of this subclause and shall cover among other
things, any reasons for the proposed terminations,
measures to avoid or minimise the terminations and
measures to minimise any adverse effect of any ter-
minations on the employees concerned.

(c) For the purpose of such discussion the Company
shall provide in writing to the employees concerned
and the Union, all relevant information about the
proposed terminations including the reasons for the
proposed terminations, the number and categories
of employees likely to be affected and the number of
employees normally employed and the period over
which the terminations are likely to be carried out.

(2) Redundancy Payments
(a) A Full-time, Part-time or Special Casual employee

made redundant will receive the following payments:
Four weeks� pay per year of service for each
completed year of the first 10 years of serv-
ice.
Three weeks� pay per year of service for each
completed year of service thereafter.

(b) For the purpose of calculating redundancy payments,
an employee who has completed six months or more
in any year shall be credited with a full year�s serv-
ice.

(c) In the application of the redundancy payment to those
employees, the �week�s pay� referred to above shall
be the prescribed award rate for the classification of
the employee, plus night/intermediate shift loadings
where such shifts are regularly worked and personal
margins, but shall exclude any weekend penalties,
loadings, or bonuses.
For the purposes of this subclause, the shift loading
shall be calculated in the proportion that the number
of shifts actually worked in the preceding 12 months
bear to 52 weeks.

(3) An employee shall not be entitled under this Agreement
to a payment greater than they would have received in wage
payments had they remained in employment with the Com-
pany until their 65 birthday.
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(4) The Company shall inform the Union of impending re-
dundancies as early as practicable, the number of employees
to be made redundant, the intended date of termination and
the circumstances relating to the decision.

(5) The Company may invite applications from employees
who are willing to volunteer for redundancy.

(6) Applications will be addressed to the Industrial Rela-
tions Officer who shall receive all applications in confidence.

(7) Employees will be advised by written advice of the ter-
mination of their services.

(8) Employees will terminate one week after receiving no-
tice as prescribed in subclause (7) hereof.

14.�AVOIDANCE OF DISPUTES
(1) In the event of any proposed change in employment con-

ditions or terms of this Agreement, or in the event of any dis-
pute arising, the parties will consult together to reach a
settlement.

(2) The principle of conciliation and direct negotiation shall
be adopted for the purpose of prevention and settlement of
any industrial dispute that may arise.

(3) The parties shall take an early and active part in discus-
sions and negotiations aimed at preventing or settling disputes
in accordance with the agreed procedure set out hereunder.

(4) Procedure for Settlement of Disputes
Any dispute shall be resolved in the following sequence:

(a) The employee and the employee�s supervisor shall
confer, clearly identify the facts, and where possible
resolve the issue.

(b) If not resolved, the employee, the Union representa-
tive, the supervisor and the Departmental Manager
shall confer and, where possible, resolve the issue.

(c) If not resolved, the Union shall confer with the Hu-
man Resources Manager on the matter and, where
possible, resolve the issue.

(d) If the matter is not settled, either party may submit
the matter to the Western Australian Industrial Rela-
tions Commission for resolution.

(5) Until the matter is resolved in accordance with the above
procedure, work shall continue normally. While the above
procedure is being followed no party shall be prejudiced as to
the final settlement by the continuation of work in accordance
with the clause.

(6) All parties to the award, the Company, its officials, the
Union and their members, will take all possible action to set-
tle any dispute within seven days of notification of the dispute
to the Human Resources Manager.

(7) The parties to this Agreement are committed to observ-
ing the �Resolution of Disputes Requirement� of the Clerks�
(Wholesale and Retail Establishment) Awards, in respect to
any question, difficulty or dispute arising under this Agree-
ment.

15.�INTRODUCTION OF CHANGE
Where the Company has made a decision to introduce

changes in production requirements, or new technology that
is likely to have a significant effect on employees, the Com-
pany will notify the employees who may be effected by the
proposed changes and their Union as soon as practicable.

Nothing in this Agreement shall limit the Company�s right
to change an employee�s shift roster in accordance with Clause
31 (6) Clerks� (Wholesale and Retail Establishments) Award
No. 38 of 1947, or Clause 11, Clerks� (West Australian) Spe-
cial Casuals Agreement No. AG 15 of 1989, or to change an
employee�s duties within the Call Centre as and when required
by the Company.

16.�NATIONAL STANDARDS
This Agreement shall not operate so as to cause any em-

ployee to suffer a reduction in ordinary time earnings or in
Commission recognised national standards such as standard
hours of work, annual leave or long service leave.

....................................................................
Signed for and on behalf of
West Australian Newspapers Limited Date: 17 October 1996
....................................................................

Signed for and on behalf of
Australian Municipal, Administrative, Clerical
and Services Union of Employees, WA Clerical
and Administrative Branch Date: 15 October 1996

SCHEDULE A
GRADE 1 1/06/96 1/12/96 1/06/97
lst Year of Service
15 YEARS (40%) 168.70 177.10 186.00
16 YEARS (50%) 210.90 221.40 232.40
17 YEARS (60%) 253.00 265.70 278.90
18 YEARS (70%) 295.20 310.00 325.40
19 YEARS (80%) 337.40 354.20 371.90
20 YEARS (90%) 379.50 398.50 418.40
21 YEARS & OVER (100) 421.70 442.80 464.90

2nd Year of Service
15 YEARS (40%) 175.20 184.00 193.20
16 YEARS (50%) 219.00 229.90 241.40
17 YEARS (60%) 262.80 275.90 289.70
18 YEARS (70%) 306.60 321.90 338.00
19 YEARS (80%) 350.40 367.90 386.30
20 YEARS (90%) 394.20 413.90 434.60
21 YEARS & OVER (100) 438.00 459.90 482.90

3rd Year of Service
15 YEARS (40%) 180.60 189.60 199.10
16 YEARS (50%) 225.80 237.10 248.90
17 YEARS (60%) 270.90 284.50 298.70
18 YEARS (70%) 316.10 331.90 348.50
19 YEARS (80%) 361.20 379.30 398.20
20 YEARS (90%) 406.40 426.70 448.00
21 YEARS & OVER (100) 451.50 474.10 497.80

GRADE 2
lst Year of Service
15 YEARS (40%) 185.60 194.90 204.60
16 YEARS (50%) 232.00 243.60 255.80
17 YEARS (60%) 278.40 292.30 307.00
18 YEARS (70%) 324.80 341.00 358.10
19 YEARS (80%) 371.20 389.80 409.30
20 YEARS (90%) 417.60 438.50 460.40
21 YEARS & OVER (100) 464.00 487.20 511.60

2nd Year of Service
15 YEARS (40%) 187.40 196.80 206.60
16 YEARS (50%) 234.30 246.00 258.30
17 YEARS (60%) 281.20 295.20 310.00
18 YEARS (70%) 328.00 344.40 361.60
19 YEARS (80%) 374.90 393.60 413.30
20 YEARS (90%) 421.70 442.80 464.90
21 YEARS & OVER (100%) 468.60 492.00 516.60

3rd Year of Service
15 YEARS (40%) 190.20 199.80 209.80
16 YEARS (50%) 237.80 249.70 262.20
17 YEARS (60%) 285.40 299.60 314.60
18 YEARS (70%) 332.90 349.60 367.10
19 YEARS (80%) 380.50 399.50 419.50
20 YEARS (90%) 428.00 449.50 472.00
21 YEARS & OVER (100) 475.60 499.40 524.40

Grade 3
lst Year of Service
15 YEARS (40%) 193.80 203.40 213.60
16 YEARS (50%) 242.20 254.30 267.00
17 YEARS (60%) 290.60 305.20 320.40
18 YEARS (70%) 339.10 356.00 373.80
19 YEARS (80%) 387.50 406.90 427.20
20 YEARS (90%) 436.00 457.70 480.60
21 YEARS & OVER (100) 484.40 508.60 534.00
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2nd Year of Service
15 YEARS (40%) 196.10 205.90 216.20
16 YEARS (50%) 245.10 257.40 270.20
17 YEARS (60%) 294.10 308.80 324.20
18 YEARS (70%) 343.10 360.30 378.30
19 YEARS (80%) 392.20 411.80 432.30
20 YEARS (90%) 441.20 463.20 486.40
21 YEARS & OVER (100) 490.20 514.70 540.40

WESTERN AUSTRALIAN CENTRE FOR
PATHOLOGY AND MEDICAL RESEARCH

(PATHCENTRE) ENTERPRISE AGREEMENT 1996
No. PSA AG 165 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australian Branch

and

Western Australian Centre for Pathology and Medical
Research (PathCentre).

No. PSAAG 165 of 1996.

The Western Australian Centre for Pathology and Medical
Research (PathCentre) Enterprise Agreement 1996.

PUBLIC SERVICE ARBITRATOR
COMMISSIONER R.N. GEORGE.

17 December 1996.

Order.

HAVING heard Ms K. Franz on behalf of the Applicant and
Mr T. Neill on behalf of the Respondent, and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

THAT the Agreement known as The Western Austral-
ian Centre for Pathology and Medical Research
(PathCentre) Enterprise Agreement 1996 attached hereto
be and is hereby registered as an industrial agreement
and shall have effect from the first pay period commenc-
ing on or after 5 December 1996.

(Sgd.) R. N. GEORGE,    
[L.S.] Commissioner.

���

Schedule.

1.�TITLE
This Enterprise Agreement shall be known as the Western

Australian Centre For Pathology and Medical Research
(PathCentre) Enterprise Agreement�1996.

2.�ARRANGEMENT
PART 1.�DETAILS OF THE AGREEMENT

1. Title
2. Arrangement
3. Parties Bound by the Agreement
4. Definitions

5. Date and Period of Operation and Review
6. No Further Claims
7. Enterprise Bargaining Payment
8. Training and Development
9. Dispute Avoidance and Settlement Procedure

10. Consultative Mechanism

PART 2.�PRODUCTIVITY IMPROVING INITIATIVES
1. Turnaround Time
2. Quality Improvement
3. Marketing and Promotion of PathCentre Services
4. Cost Reduction
5. Information Technology
6. Internal and External Communication
7. Productivity Measurement and Improvement
8. Review of Positions, Structures and Classifications

PART 3.�CONDITIONS OF EMPLOYMENT
1. Contract of Service
2. Part-Time Employment
3. Salaries and Salary Ranges
4. Payment of Salaries
5. Annual Increments
6. Higher Duties Allowance
7. Hours
8. Shift Work
9. Overtime

10. Leave
10.1 Annual Leave
10.2 Public Holidays
10.3 Long Service Leave
10.4 Sick Leave
10.5 Parental Leave
10.6 Leave Without Pay
10.7 Study Leave
10.8 Family Carers leave
10.9 Bereavement Leave

10.10 Leave to attend CSA Business
10.11 Trade Union Training Leave
10.12 Leave for Training with the Defence Force Reserve

11. Allowances
11.1 District Allowance
11.2 Relocation Allowance
11.3 Meals and Accommodation
11.4 Travel
11.5 Protective Clothing
11.6 Relieving Allowance
11.7 Motor Vehicle Allowance
11.8 Medical Terminology Allowance
11.9 Mortuary Staff Allowance
12. Time and Salary Records
13. Witness and Jury Service
14. Right of Entry
15. Scope

Schedule A�Salaries
Schedule B�Productivity Targets
Schedule C�Estimated Number of Employees
Bound by the Agreement upon its Registration

3.�PARTIES BOUND BY THIS AGREEMENT

This Agreement shall be binding upon the PathCentre Board
(The Employer) and the CSA.

4.�DEFINITIONS

�employer� means The Board of the Western Austral-
ian Centre for Pathology and Medical Research
(PathCentre).
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�PathCentre� means the Western Australian Centre for
Pathology and Medical Research.

�employee� means a �Government officer� within the
meaning of the Industrial Relations Act 1979 WA.

�metropolitan area� means that area within a radius of
50 kilometres from the Perth city railway station.

�one working day� shall be equated to 7 hours and 36
minutes.

�CSA� means the Civil Service Association of West-
ern Australia Incorporated.

�headquarters� means the place in which the principal
work of an employee is carried out, as defined by the
employer.

�part-time employment� means regular and continuing
employment for more than 7 hours and 36 minutes and
less than 38 hours per week.

�casual employee� means an employee engaged by the
hour for a period not exceeding one calendar month in
any period of engagement, or any employee employed as
a casual on an hourly rate of pay by agreement between
the CSA and the Employer.

�fixed term employee� means an employee who is em-
ployed on a full-time or part-time basis on a contract of
service of specified duration.

WAIRC means the Western Australian Industrial Rela-
tions Commission.

�continuous service� means periods of service in the
Public Sector in Western Australia with breaks of no more
than 1 week between employers.

5.�DATE AND PERIOD OF OPERATION AND
REVIEW

a) This Agreement shall operate from the first pay period
commencing on or after 5 December 1996, and shall remain
in force for a period of 24 months from the date of registration.

b) The pay quantum�s and conditions achieved as a result of
this Agreement will continue and form the new base pay rates
for future agreements, or continue to apply in the absence of a
further agreement subject to the continuation of the conditions
of this Agreement.

c) 6 months prior to the conclusion of this Agreement the
parties agree to commence negotiation of a new agreement.

6.�NO FURTHER CLAIMS

The parties to this Agreement undertake that for the duration
of the Agreement there shall be no further salary or wage
increases sought or granted except for those provided under
the terms of this Agreement.

However, the parties recognise that it is important to
encourage future productivity improvements beyond those
currently identified in this Agreement. Where such
improvements are identified and implemented they will be
negotiated as part of the next Enterprise Agreement.

7.�ENTERPRISE BARGAINING PAYMENT

General salary adjustments shall apply at the date of
Registration of the Agreement, 12 months after Registration
and 24 months after Registration.

The increases at the 12 and 24 month points will be linked
to measured increases in productivity.

The following salary adjustments shall apply:

a) On Registration

An increase of 3% payable from the first pay period
commencing on or after the date of registration by
the WAIRC as detailed in Schedule A;

b) 12 months after Registration

12 months after registration of the Agreement one
of the following shall apply from the first pay period
commencing on or after the 12th month of the Agree-
ment:

(i) If the Productivity Measurement System has
been implemented and sufficient productivity
has been measured to justify a pay increase of
greater than 1%, the pay increase will be the
amount determined through the Productivity
Measurement System;

(ii) If the Productivity Measurement System has
been implemented but insufficient productiv-
ity has been measured to justify a pay increase
of 1% the pay increase will be 1%.

c) 24 months after Registration

24 months after registration of the Agreement one
of the following shall apply from the first pay period
commencing on or after the 24th month of the Agree-
ment:

(i) If the pay increase at 12 months was based on
7 b) (i) then the pay increase at 24 months
will be the amount determined through the
Productivity Measurement System from the
12th to 24th months of the Agreement;

(ii) If the pay increase at 12 months was based on
7 b) (ii) then the pay increase at 24 months
will be the amount determined through the
Productivity Measurement System from im-
plementation of the system to the 24th month
of the Agreement minus 1%.

8.�TRAINING AND DEVELOPMENT

All employees with PathCentre will be provided with the
relevant training and development at the earliest opportunity
to enable them to carry out the expanded and changed range
of activities required as a consequence of the establishment of
PathCentre and continuing improvement. As far as possible
all training and development will be accredited under National
Training Guidelines. All training will be documented and
recorded in the employee�s record of service.

9.�DISPUTE AVOIDANCE AND SETTLEMENT
PROCEDURE

In the spirit of this Agreement the parties are committed to
avoidance of disputes and grievances. In the event of any
question, dispute or difficulty (hereinafter referred to as a
grievance), the parties agree to participate in consultation to
resolve all matters relating to the operation of this Agreement
and to matters of personal grievance in a timely and conciliatory
manner.

9.1 Principles

In dealing with grievances on general employment issues
PathCentre will apply the general principles that support
effective management of human resources including the
application of the Principles of Natural Justice; that is:

� decisions made are unbiased and are seen to be un-
biased;

� all parties to a grievance will have the opportunity
to put their cases and have them considered;

� any allegation made against an employee will be
made known to that employee;

� maintenance of appropriate confidentiality;

� employees will not be subject to any discrimination
as a result of using the grievance resolution process;
and

� either party may seek representation at anytime.

9.2 Types of Grievance and Process for Settlement
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10.�CONSULTATIVE MECHANISM

a) The parties are committed to working together to improve
the business performance and working environment of
PathCentre.

b) Consultation in the context of this Agreement is defined
as information sharing and discussion on matters relevant to
the operation of PathCentre. It is acknowledged by the parties
to this Agreement that decisions will continue to be made by
PathCentre management, which is responsible and accountable
to Government through statute, for the efficient and effective
operation of its business.

c) As part of this Agreement, PathCentre agrees, in
consultation with the CSA who is party to this Agreement, to
establish a Joint Consultative Committee within 4 weeks of
Registration of the Agreement, which will facilitate employee
involvement on all matters regarding the implementation of
this Agreement.

PART 2.�PRODUCTIVITY IMPROVING INITIATIVES

The parties to this Agreement agree to implement the
following Productivity Improving Initiatives during the life
of the agreement.

1.�TURNAROUND TIME

The management and staff of PathCentre are currently
improving the IT system and trialing a direct Faxing system
to improve the turnaround time for test results. The parties to
this Agreement agree to:

(a) explore the cost effectiveness and viability of an
improved courier service; and

(b) conduct on going client and staff surveys to identify
opportunities to improve turnaround time.

Target: To be completed within 12 months of Registration
of the Agreement.

2.�QUALITY IMPROVEMENT

The parties to the Agreement are committed to the adoption
of Quality Improvement and agree to:

(a) appoint a Quality Improvement Coordinator; and

(b) develop, publish and implement a plan for appropri-
ate accreditation of PathCentre including staff train-
ing and a customer complaint resolution mechanism.

Target: To be completed within 24 months of Registration
of the Agreement.

3.�MARKETING AND PROMOTION OF
PATHCENTRE SERVICES

The parties to this Agreement are committed to increasing
PathCentre�s market share by implementing the following:

a) a customer charter;

Target: To be completed within 6 months of Registration of
the Agreement.

b) a marketing plan that considers the following:

i) continued publication of PathCentre News;

ii) distribution of PathCentre updates;

iii) continued education measures such as semi-
nars for the dissemination of professional in-
formation;

iv) promotion of PathCentre�s role in Public
Health; and

v) investigation of means to ensure that every
potential customer in WA has PathCentre re-
quest pads.

Target: To be completed within 24 months of Registration
of the Agreement.
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4.�COST REDUCTION
The parties to the Agreement agree to work together to reduce

PathCentre costs in the following areas:
a) costs associated with on-call and overtime practices

by:
i) clarifying the extent of standard overtime re-

quired and ensuring managers responsibilities
regarding time worked;

ii) instigating standard overtime rates for Medi-
cal Scientists to a maximum of Level 5 (4th
Year);

iii) streamlined overtime and callout procedures
for weekdays and Saturdays.

Target: Cost savings of $20,000 per annum.
b) waste minimisation and energy saving by:

i) turning off air-conditioning after hours;
ii) turning off lights in unused rooms; and

iii) ensuring all heaters and fans are turned off
after use.

Target: Ongoing savings of 1%.

5.�INFORMATION TECHNOLOGY
PathCentre is currently implementing a new computer system

(GGG) including staff training for appropriate staff by the
consultants providing the system.

The parties to the Agreement are committed to making the
new system work effectively at the PathCentre.

Target: To be completed within 18 months of Registration
of the Agreement.

6.�INTERNAL AND EXTERNAL COMMUNICATION
The parties are committed to bring about cultural change

and improved attitudes at PathCentre by improving internal
and external communication through the following initiatives:

a) The PathCentre Board will receive submissions from
staff, for the appointment of a staff elected repre-
sentative with speaking but not voting rights to the
PathCentre Board and make a decision on the sub-
mission within 2 months of registration of the Agree-
ment.

b) The establishment of a staff consultative committee,
by the registration of the Agreement, to identify prob-
lems and offer solutions relating to the Productivity
Improving Initiatives.

c) Utilising the IT system to improve �open communi-
cation�.

d) Regular staff meetings.
e) Widely distributing the minutes of staff meetings.
f) Organising meetings for staff with the CEO or his

representative on a regular basis (no less than 6
monthly).

7.�PRODUCTIVITY MEASUREMENT AND
IMPROVEMENT

The parties to the Agreement agree to implement a
Productivity Measurement System as part of this Agreement.
The aim of this system will be to measure the impact of the
Productivity Initiatives detailed above and any other initiatives
introduced by PathCentre.

The following have been agreed in relation to the
Productivity Measurement System.

a) The Productivity Measurement System will be im-
plemented as soon as practicable after the registra-
tion of the agreement.

b) 12 months after Registration.
12 months after registration of the Agreement one
of the following shall apply from the first pay period
commencing on or after the 12th month of the Agree-
ment:

(i) If the Productivity Measurement System has
been implemented and sufficient productivity
has been measured to justify a pay increase of
greater than 1%, the pay increase will be the
amount determined through the Productivity
Measurement System.

(ii) If the Productivity Measurement System has
been implemented but insufficient productiv-
ity has been measured to justify a pay increase
of 1% the pay increase will be 1%.

c) 24 months after Registration
24 months after registration of the Agreement one
of the following shall apply from the first pay period
commencing on or after the 24th month of the Agree-
ment:

(i) If the pay increase at 12 months was based on
7 b) (i) then the pay increase at 24 months
will be the amount determined through the
Productivity Measurement System from the
12th to 24th months of the Agreement.

(ii) If the pay increase at 12 months was based on
7 b) (ii) then the pay increase at 24 months
will be the amount determined through the
Productivity Measurement System from im-
plementation of the system to the 24th month
of the Agreement minus 1%.

d) The increases at the 12 and 24 month points will be
linked to measured increases in productivity. The
Productivity Measurement System will include a
gainsharing arrangement to be agreed between the
parties.

8.�REVIEW OF POSITIONS, STRUCTURES AND
CLASSIFICATIONS

The Parties to the Agreement agree that during the life of
the Agreement the parties will conduct a review of positions,
structures and classifications that will form a basis of
discussions for the next Agreement.

The aim of the review will be:
a) to improve productivity by developing structures,

positions and classifications applicable to
PathCentre; and

b) to attract and retain skilled and experienced staff.
The review will be completed 18 months after Registration

of the Agreement and does not inhibit PathCentre�s right to
review the classification of positions on an ongoing basis.

PART 3.�CONDITIONS OF EMPLOYMENT

1.�CONTRACT OF SERVICE
1.1 Probation

a) Every employee appointed to the employ of
PathCentre shall be on probation for a period not
exceeding 6 months, unless otherwise determined
by PathCentre.

b) Annulment of Probation
i) At any time during the period of probation

PathCentre may annul the appointment and
terminate the services of the employee by the
giving of one week�s notice.

ii) At any time during the period of probation the
employee may resign by giving 1 week�s no-
tice

c) As soon as possible following the expiry of the pe-
riod of probation PathCentre shall:

i) confirm the appointment; or
ii) extend the period of probation for up to 6

months; or
iii) allow the probationary employment to lapse

ceasing employment with PathCentre.
d) Where PathCentre extends the period of probation-

ary employment the contract of employment may be
terminated as set out in 1.1 b).

e) PathCentre will recognise previous continuous serv-
ice in the West Australian Public Sector.

1.2 Termination
a) Either the employee or PathCentre may terminate

the employees contract of employment at any time
by giving the other party 4 week�s notice in writing.
PathCentre will pay 4 weeks salary in lieu of notice.
The employee will forfeit 4 week�s salary or part
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thereof should the employee not give 4 week�s no-
tice. The parties may agree to a lesser period of no-
tice.

1.3 Retirement
a) An employee, having attained the age of 55 years

shall be entitled to retire from the employ of
PathCentre.

1.4 Fixed Term
a) Notwithstanding the other provisions contained in

this clause PathCentre may employ employees for a
fixed term.

b) Employees appointed for a fixed term shall be ad-
vised in writing of the terms of the appointment and
such advice shall specify the dates of commence-
ment and termination of employment.

c) The provisions of 1.2 shall also apply in respect to
fixed term employees.

2.�PART-TIME EMPLOYMENT
2.1 Arrangements

a) Each permanent part-time arrangement shall be con-
firmed by PathCentre in writing and should include
the following specifications:

i) the agreed period of the arrangement; and
ii) the hours to be worked daily and weekly by

the employee, including starting and finish-
ing times, which shall hereinafter be referred
to as �ordinary working hours�; and

iii) any shift work arrangements.
b) PathCentre shall give an employee 1 month�s notice

of any proposed variation to that employee�s ordi-
nary working hours, provided that PathCentre shall
not vary the employee�s total weekly hours of duty
without the employee�s prior written consent. The 1
months written notice may be varied by mutual agree-
ment.

c) Notwithstanding 2.1 b) whenever agreement in writ-
ing is reached for a temporary variation to an em-
ployee�s ordinary working hours;

i) other than as detailed in the shiftwork arrange-
ments time worked up to 8 hours per day
within the ordinary hours detailed in 7.1 is
not to be regarded as overtime but an exten-
sion of the contract hours for that week and
should be paid at the normal rate of pay; and

ii) time worked up to 38 hours in any week within
the ordinary hours detailed in 7.1 is not to be
regarded as overtime but an extension of the
contract hours for that week and should be
paid at the normal rate of pay.

2.2 Overtime
a) The provisions of Clause 9.�Overtime of this Agree-

ment shall apply to all time worked after the com-
pletion of 38 hours per week or 8 hours per day
except as detailed in the shiftwork arrangements.

b) All time worked in excess of the daily rostered hours
or 8 hours per shift which ever is greater shall be
subject to the provisions of Clause 9.�Overtime of
this Agreement for part-time shift workers.

2.3 Salary
a) An employee who is employed on a part-time basis

shall be paid a proportion of the appropriate full-
time salary dependent upon time worked.  The sal-
ary shall be calculated in accordance with the
following formula:

Hours Worked Per Fortnight         Full-time Fortnightly Salary
�����������    X    �����������

76 1
b) An employee shall be entitled to annual increments

as prescribed in Clause 5.�Annual Increments of
this Agreement.

2.4 Leave
a) Employees are entitled to the holidays prescribed in

Clause 10.2.�Public Holidays without variation of

the employee�s fortnightly salary provided the holi-
days occur on a day which is normally worked.

b) An employee shall be granted leave in accordance
with Clause 10.1.�Annual Leave of this Agreement.
Payment to an employee proceeding on annual leave
shall be calculated having regard for any variations
to the employee�s ordinary working hours during the
accrual period.  Payment in such instances shall be
calculated as follows:

i) Where accrued annual leave only is being
taken, the ordinary hours worked by the em-
ployee over the accrual period shall be aver-
aged to achieve the average hours worked per
fortnight.  This average is then applied to the
following formula to achieve an average fort-
nightly rate of pay:

average fortnightly appropriate  fortnightly
hours worked salary
������� X ����������

76 1

ii) Subject to 2.4 b) (v), annual leave taken en-
tirely in advance shall be paid according to
the salary the employee would have received
had the employee not proceeded on leave.

iii) Subject to 2.4 b) (v), annual leave which com-
bines both accrued and leave taken in advance,
shall be calculated as follows:

a) the accrued portion of leave shall be
paid at the rate achieved by averaging
the hours worked during the accrual
period; and

b) the portion of leave which is being
taken in advance shall be paid accord-
ing to the salary the employee would
have received had the employee not
proceeded on leave.

iv) Payment for annual leave taken in advance
pursuant to 2.4 b) (ii) and (iii), shall be sub-
ject to financial reconciliation either at the end
of the calendar year or when the employee
ceases employment to take account of any
variations in the hours worked by the em-
ployee subsequent to the employee proceed-
ing on annual leave.  This may require further
payment by PathCentre to the employee, or
repayment by the employee to PathCentre.  In
all instances the reconciliation should be based
on the appropriate fortnightly salary at the time
the leave was taken.

v) An employee taking annual leave in advance
shall be advised of the requirements of this
section prior to the employee proceeding on
such leave.

c) Part-time employees are entitled to travel conces-
sions pursuant to 10.1 f) on a pro-rata basis accord-
ing to the usual number of hours worked per week.

d) Travelling time shall be calculated on a pro-rata ba-
sis according to the number of hours normally
worked.

e) Credits provided in Clause 10.4.�Sick Leave shall
accrue to the employee provided that where an em-
ployee is employed for less than 76 hours per fort-
night, the credits shall be pro rated according to the
number of hours worked each fortnight.  Payment
made for sick leave granted in respect of part-time
service shall be calculated in accordance with the
formula set out in 2.4 b) (ii).

f) An employee shall proceed on long service leave
for 13 weeks after 7 year�s continuous part-time serv-
ice.  Payment made for long service leave granted to
an employee in respect of such part-time service shall
be adjusted according to the hours worked by the
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employee during that part-time service, subject to
the following:

i) If an employee consistently worked on a part-
time basis for a regular number of hours dur-
ing the whole of the employee�s qualifying
service, the employee shall continue to be paid
the salary determined on that basis during the
long service leave.

ii) If an employee has worked a varying number
of weekly hours during the period of qualify-
ing service, the payment for long service leave
granted in respect of part-time service should
be calculated on a salary which bears to the
full-time salary of the position occupied by
the employee when taking leave the same pro-
portion that the hours worked when employed
part-time bears to the normal weekly hours of
a full-time employee.

g) Subject to Clause 10.10.�Leave to attend CSA busi-
ness, Clause 10.11 CSA training and 10.12.�Leave
for Training with the Defence Force Reserves, of
this Agreement, part-time employees shall receive
the same entitlement as full-time employees, but
payment shall only be made for those hours that
would normally have been worked but for the leave.

h) Subject to Clause 10.7.�Study Leave, of this Agree-
ment, part-time employees are entitled to study leave
on the same basis as full-time employees.

2.5 Other

a) Where a full-time employee is permitted, at their
initiative, to work part-time for a specified period
no greater than 12 months, that employee has a right,
upon written application to revert to full-time hours
in that position, or a position of equal classification,
recognising the employees skills and experience, as
soon as is deemed practicable by PathCentre, but no
later than the expiry of the agreed period.

b) A full-time employee who is permitted at their ini-
tiative to work part-time for an unspecified period
may apply to revert to full-time hours in that posi-
tion but only as soon as deemed practicable by
PathCentre.

c) This should not prevent the transfer of said employee
to another full-time position at a classification com-
mensurable to that of their previous full-time posi-
tion.

3.�SALARIES AND SALARY RANGES

3.1 PathCentre shall allocate to employees such of the sal-
ary ranges in either the Professional Employee Scale or Em-
ployee Scale in the table in Schedule A as is deemed
appropriate.

3.2 In allocating salaries or salary ranges PathCentre may
amalgamate any 2 or more levels or allocate specific salary
points from a level or levels prescribed by this Agreement in
all levels apart from level 1.

3.3 PathCentre is not prohibited from granting special al-
lowances based on additional duties and responsibilities un-
dertaken by an employee due to expertise and knowledge of
the employee.

3.4 Employees who posses a relevant tertiary qualification
or equivalent determined by PathCentre shall be appointed or
promoted to the Professional Employee Scale under this clause
as follows�

a) employees, who have completed an approved 3 year
tertiary qualification, relevant to their employment,
shall commence at the first year increment;

b) employees who have completed an approved 4 year
tertiary qualification, relevant to their employment,
shall commence at the second year increment;

c) employees, who have completed an approved Mas-
ters or PhD degree relevant to their employment shall
commence on the third year increment.

3.5 Provided that employees who attain a higher tertiary
level qualification after appointment shall not be normally
entitled to any advanced progression through the Professional
Employee Scale.

4.�PAYMENT OF SALARIES

4.1 Salaries shall be paid fortnightly by PathCentre by di-
rect funds transfer to the credit of an approved account nomi-
nated by the employee at a bank, building society or credit
union.  Provided that where such form of payment is imprac-
tical or where some exceptional circumstances exist, and by
agreement between PathCentre and the employee, payment
may be made by cheque.

4.2 A fortnight�s salary shall be as detailed in Schedule A.
The fortnight�s salary in the table equals the annual salary
divided by 26.0833.

4.3 A casual employee shall be paid as prescribed in 4.2 for
the classification in which the casual employee is employed
for each hour so employed, with the addition of twenty per
cent in lieu of annual leave, sick leave, long service leave and
payment for public holidays.

5.�ANNUAL INCREMENTS

5.1 Subject to good conduct, diligence and efficiency, an
employee shall proceed to the maximum of the employee�s
salary range by annual increments according to the increments
of such salary range subject to limitations resulting from Clause
3 Salaries and Salary Ranges.

5.2 Before any increase in salary is paid to an employee
who occupies an office which is allocated a range of salary,
PathCentre must complete the following process:

a) On or as soon as practical after the employees anni-
versary date the employee�s Supervisor shall assess
the employee�s performance during the previous year.

b) If the employee�s performance is assessed as being
satisfactory the employee�s Increment shall be paid
from the employee�s anniversary date.  If the assess-
ment is not satisfactory proceed to c).

c) The assessment shall be put in writing and discussed
with the employee and shall be initialled by the em-
ployee.

d) If the employee desires to give any explanation in
respect of the assessment or give any reasons for
disagreeing with the assessment, the employee shall
put the explanation or reasons in writing.

e) The employee�s Supervisor shall reconsider the as-
sessment having regard for the employee�s explana-
tion of the unsatisfactory performance.  If the
assessment is now considered satisfactory the em-
ployee�s increment shall be paid from the anniver-
sary date.  If the assessment is not satisfactory then
proceed to f).

f) The Supervisor shall set the employee new perform-
ance targets for an agreed future date no more than 6
months hence.

g) On or as near as practical to the agreed date in f) the
Supervisor shall reassess the employee�s perform-
ance and if satisfactory shall pay the Increment from
the anniversary date.  If unsatisfactory the Supervi-
sor shall repeat c),d) and e). If the assessment is still
unsatisfactory the Supervisor shall inform the em-
ployee that the employee�s anniversary date has now
been changed to the date on which f) last occurred
and proceed to h).

h) Repeat f) and g) until a satisfactory assessment is
achieved.

A diagram outlining the process is included on the follow-
ing page.
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6.�HIGHER DUTIES ALLOWANCE
6.1 An employee who is directed by PathCentre to act in an

office which is classified higher than the employee�s own sub-
stantive office and who performs the full duties and accepts
the full responsibility of the higher office shall, be paid an
allowance equal to the difference between the employee�s own
salary and the salary the employee would receive if the em-
ployee was permanently appointed to the office in which the
employee is so directed to act provided that the employee acts
for a minimum of 5 consecutive working days.

6.2 An employee who is directed to act in a higher classi-
fied office but who is not required to carry out the full duties
of the position and/or accept the full responsibilities, shall be
paid such proportion of the allowance provided for in 6.1 as
the duties and responsibilities performed bear to the full du-
ties and responsibilities of the higher office.  Provided that
the employee shall be informed in writing, prior to the com-
mencement of acting in the higher classified office, of the duties
to be carried out, the responsibilities to be accepted and the
allowance to be paid.

6.3 The allowance paid may be adjusted during the period
of higher duties.

6.4 Where the full duties of a higher office are temporarily
performed by 2 or more employees they shall each be paid an
allowance as determined by PathCentre.

6.5 Where an employee is directed to act in an office which
has an incremental range of salaries such employee shall be
entitled to receive an increase in higher duties allowance
equivalent to the annual increment the employee would have
received had the employee been permanently appointed to such
office:  provided that acting service with allowances for act-
ing in offices for the same classification or higher than the
office during the eighteen months preceding the commence-
ment of such acting shall aggregate as qualifying service to-
wards such an increase in the allowance.

6.6 Where an employee who has qualified for payment of
higher duties allowance under this clause is required to act in
another office or other offices classified higher than the em-
ployee�s own for periods less than 5 working days without
any break in acting service, such employee shall be paid higher
duties allowance for such periods: provided that payment shall
be made at the highest rate the employee has been paid during
the term of continuous acting or at the rate applicable to the
office in which the employee is currently acting�whichever
is the lesser.

6.7 Where an employee who is in receipt of an allowance
granted under this clause and has been so for a continuous
period of 12 months or more, proceeds on�

a) a period of normal annual leave; or
b) a period of any other approved leave of absence of

not more than 4 weeks, such employee shall con-
tinue to receive the allowance for the period of leave:
provided that this subclause shall also apply to an
employee who has been in receipt of an allowance
for less than 12 months if during the employee�s
absence no other employee acts in the office in which
the employee was acting immediately prior to pro-
ceeding on leave and the employee resumes in the
office immediately on return from leave.

6.8 Where an employee who is in receipt of an allowance
granted under this clause proceeds on�

a) a period of annual leave in excess of the normal;  or
b) a period of any other approved leave of absence of

more than 4 weeks, such employee shall not be enti-
tled to receive payment of such allowance for the
whole or any part of the period of such leave.

7.�HOURS
7.1 Ordinary Hours
Except as otherwise provided in this clause, the ordinary

hours of work shall be 38 hours per week to be worked as
determined by PathCentre between the hours of 6.00 am and
6.00 pm on 5 days per week Monday to Friday.

7.2 Meal Breaks
a) Employees shall be entitled to a meal break which

shall not be less than 30 minutes in duration.  An

employee shall not be required to work for more than
5 hours on any day without taking a meal break.

b) In the event of an emergency PathCentre may defer
the taking of a meal break.

7.3 Variation of Ordinary Hours
PathCentre with 4 weeks written notice may vary the ordi-

nary hours of attendance observed in PathCentre so as to make
provision for -

a) the attendance of employees for ordinary duty on a
Saturday, Sunday, public holiday as prescribed in
Clause 10.2 - Public Holidays of this Agreement;

b) the performance of shift work including work on Sat-
urdays, Sundays, public holidays as prescribed in
Clause 8 - Shift Work of this Agreement;

c) the disposal of public business or the nature of the
duties of an employee or class of employees.

Provided that where the ordinary hours of duty are so var-
ied they shall not prescribe ordinary working hours in excess
of 152 in a 4 week period.  This provision is subject to 7.2 a).

7.4 Alternative Working Arrangements
Notwithstanding the provisions of 7.4 a), where it is con-

sidered necessary to provide for more economic operations
PathCentre may authorise the operation of alternative work-
ing arrangements.

Such alternative working arrangements shall be either�
a) the operation of flexitime as specified in 7.7; or
b) the operation of a 9 day fortnight as specified in 7.8;

or
c) such other arrangement as is considered appropriate

by PathCentre in consultation with the employees.
7.5 Relieving

a) Where an employee is required to relieve in another
position which is subject to a different working ar-
rangement the employee relieving shall observe the
working arrangement applicable to the position in
which the relief is being carried out.

b) A period of relief to be carried out in a position sub-
ject to a 9 day fortnight shall not commence or cease
on the substantive occupant�s rostered day off.

c) In respect to the provisions contained in 7.7 any pe-
riod of relief which results in the employee incur-
ring a debit or credit of hours outside of 76 hours a
fortnight shall be adjusted upon return to the sub-
stantive position subject to consultation with the
employer.

7.6 Level 6 and Above
Notwithstanding the provisions contained in this clause, em-

ployees Level 6 and above shall work those hours designed to
meet the responsibilities of their management tasks as directed
by PathCentre.  This provision does not preclude the employer
from authorising modified working hours as prescribed in 7.3
and 7.4.

7.7 Flexitime
a) Starting and Finishing Times

In accordance with 7.4 a) employees may select their
own starting and finishing times within the follow-
ing periods:

6.00 am to 9.30 am
12.00 noon to 2.00 pm
3.30 pm to 6.00 pm

b) (i) A flexitime roster shall be maintained by
PathCentre who will indicate the minimum
staffing and other requirements in respect to
starting and finishing times, lunch break cov-
erage and flexi leave.

(ii) The flexitime roster shall be made available
to all affected employees no later than 3 days
prior to the settlement period described in 7.7
f).

(iii) The flexitime roster shall be prepared in con-
sultation with the affected employees, subject
to PathCentre retaining the right to determine
hours to suit operational needs.
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(iv) Subject to 4 weeks� written notice being given,
PathCentre may withdraw the authorisation of
a flexitime roster.

c) Notwithstanding any provisions contained in this
subclause an employee may be allowed a maximum
of 2 full days or any combination of half days and
full days that does not exceed 2 days in any one set-
tlement period as described in 7.7 f).

d) Flexi leave may be taken before accrual subject to
such conditions as PathCentre may impose.

e) Full days of flexi leave may not be taken on con-
secutive working days.

f) For the purposes of this subclause a settlement pe-
riod shall�

(i) consist of 4 weeks;
(ii) commence at the beginning of a pay period;

(iii) have the required hours of duty of 152 hours.
g) (i) Credit hours a maximum of 7 hours 36 min-

utes shall be allowed at the end of each settle-
ment period and shall be carried forward to
the next settlement period.

(ii) In the case of credit hours greater than 7 hours
36 minutes gained in 1 settlement period, the
hours in excess of 7 hours 36 minutes shall be
lost.

(iii) Credit hours at any point within the settlement
period shall not exceed 20 hours.

h) (i) Debit hours below the required 152 hours pre-
scribed in 7.7 f) to a maximum of 4 hours shall
be allowed at the end of each settlement pe-
riod and shall be carried forward to the next
settlement period.

(ii) For debit hours in excess of 4 hours, employ-
ees shall be required to take leave without pay
for the period necessary to reduce debit hours
to those specified in 7.7 h) (i).

i) Notwithstanding any of the provisions contained in
this subclause, maximum of ten hours may be worked
in any one day.

j)  (i) Employees receiving at least 1 day�s prior
notice of overtime shall be required to work
the prescribed hours of duty determined by
the employer under 7.1.

(ii) Where an employee is required to work over-
time at the conclusion of a day with less than
1 day�s notice, and

(aa) where the employee has at the com-
mencement of that day, two hours or
more flexitime credits, the employee
shall be paid overtime after 5 hours�
work on that day or for time worked
after 3.30 pm, whichever is the later;
or

(bb) where that employee has commenced
duty prior to 8.30 am and has, at the
commencement of that day, less than
two hours flexitime credits, the em-
ployee shall be paid overtime, for time
worked after the completion of pre-
scribed hours of duty or after working
7 hours 36 minutes on that day, which-
ever is the earlier;  or

(cc) where that employee has commenced
work after 8.30 am and has, at the com-
mencement of that day, less than two
hours flexitime credits, the employee
shall be paid overtime, for time worked
after 5.30 pm or after working 7 hours
36 minutes, on that day whichever is
the earlier.

(iii) Where an employee is required to work over-
time at the beginning of a day with less than 1
day�s notice, that employee shall be paid over-
time for any time worked prior to the

commencing time for prescribed hours of duty
determined by PathCentre under 7.1.

7.8 9 Day Fortnight
a) In accordance with the provision contained in 7.4

b), the ordinary hours of duty of 76 hours a fortnight
may be worked over 9 days of the fortnight exclu-
sive of work performed on Saturday, Sunday and
the rostered day off.

b) For the purposes of this subclause the ordinary hours
of duty to be worked shall be 8 hours 27 minutes
worked between 6.00 am and 6.00 pm, on 5 days
per week excluding Saturday and Sunday.

c) Each employee shall be allowed one rostered day
off per fortnight.

d) When a public holiday falls on a rostered day off
that employee shall be granted a day in lieu of the
public holiday prior to the conclusion of the current
fortnight.

e) In taking annual leave, where a period of leave in-
volves a part day, the part day shall be availed of at
the commencement of the period of leave.

8.�SHIFT WORK
8.1 Definitions
In this clause the following expressions shall have the fol-

lowing meaning:
�day shift� shall mean a shift commencing at or after

6.00 am and before 12.00 noon.
�afternoon shift� shall mean a shift commencing at or

after 12.00 noon and before 6.00 pm.
�night shift� shall mean a shift commencing at or after

6.00 pm and before 6.01 am.
�public holiday� shall mean a holiday provided in

Clause 10.2 - Public Holidays of this Agreement.
�regularly� shall mean 12 times per year

8.2 Shift Allowances
a) An employee required to work an afternoon or night

shift of 7 hours 36 minutes shall, in addition to the
ordinary rate of salary, be paid an allowance of
$12.26 for each afternoon or night shift worked.

b) Work performed during ordinary rostered hours on
Saturdays or Sundays shall be paid for at the rate of
time and one half and on public holidays at double
time and one-half.  These rates shall be paid in lieu
of the allowance prescribed in 8.2 a).
Provided that in lieu of the foregoing provisions of
this paragraph and subject to agreement between
PathCentre and the employee, work performed dur-
ing ordinary rostered hours on a public holiday shall
be paid for at the rate of time and one-half and the
employee may in addition, be allowed a day�s leave
with pay to be added to annual leave or to be taken
at some other time within a period of one year.

c) An employee rostered off duty on a public holiday
shall be paid at ordinary rates for such day or, sub-
ject to agreement between PathCentre and the em-
ployee, be allowed a day�s leave with pay in lieu of
the holiday to be added to the employee�s next an-
nual leave entitlement or to be taken at a mutually
convenient time within a period of one year.

d) An employee engaged on shift work who is rostered
to work regularly on Sundays and/or public holidays
shall be allowed one week�s leave in addition to the
employee�s normal entitlement to annual leave of
absence for recreation.

e) Work performed by an employee in excess of the
ordinary hours for the employee�s shift or in excess
of 38 hours per week shall be paid for in accordance
with the provisions of Clause 9 - Overtime of this
Agreement.

f) (i) When an employee begins or ceases a shift
between the hours of 11.00 pm and 7.00 am
and no public transport is available, reimburse-
ment at the appropriate rate of hire prescribed
by Clause 11.7 Motor Vehicle Allowances of



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.194

this Agreement, shall be made if the employ-
ee�s private motor vehicle or cycle is used for
the journey between the employee�s residence
and headquarters, and the return journey.
Provided, however, that any employee who
elects to be permanently retained on a fixed
or non-rotating shift that begins or ceases be-
tween or on the hours of 11.00 pm and 7.00
am shall not be eligible to claim this reim-
bursement.

(ii) The provisions of this subclause shall only
apply to employees living and working within
a radius of 50 km of the Perth City Railway
Station.

8.3 Shift Lengths and Meal Breaks
a) An employee engaged on shifts shall work a 76 hours

fortnight, exclusive of meal intervals, on the basis
of not more than ten shifts of 7 hours 36 minutes
duration.
Provided that when the agreed length of a shift is
extended past 7 hours 36 minutes, overtime shall be
payable only for time worked in excess of the rostered
shift.
Provided also that whenever an agreed alteration to
the number of hours per shift has occurred then the
allowance per shift shall be varied on a pro rata ba-
sis to reflect any variation to other than 7 hours 36
minutes.

b) Meal breaks shall be for a period of at least 30 min-
utes.

8.4 Other Arrangements
a) Employees may be rostered to work on any of the 7

days of the week provided that no employee shall be
rostered for more than 6 consecutive days.
Provided that where agreement is reached between
PathCentre and the employee, shift workers may be
exempted from this provision.

b) The roster period shall commence at the beginning
of a pay period and continue for 28 consecutive days.
Rosters shall be available to employees at least 5
clear working days prior to the commencement of
the roster.

c) A roster may only be altered on account of contin-
gency which PathCentre could not have been rea-
sonably expected to foresee.  When a roster is altered,
the employee concerned shall be notified of the
changed shift 24 hours before the changed shift com-
mences.  Provided that where such notice is not
given, the employee shall be paid overtime in ac-
cordance with Clause 9 - Overtime of this Agree-
ment for the duration of the changed shift.  This
provision shall not apply to an employee who was
absent from duty on the employee�s last rostered shift.

d) An employee shall not be rostered for duty until at
least 10 hours have elapsed from the time the em-
ployee�s previous rostered shift ended.  Provided that
where agreement is reached between the employee
and the employer the 10 hour break may be reduced
to accommodate special shift arrangements, except
that under no circumstances shall such an arrange-
ment provide for a break of less than 8 hours.

e) An employee shall not be retained permanently on
one shift unless the employee so elects in writing.

f) Employees shall be allowed to exchange shifts or
days off with other employees provided the approval
of PathCentre has been obtained and provided fur-
ther that any excess hours worked shall not involve
the payment of overtime.

9.�OVERTIME
9.1 Definitions
In this clause the following expressions shall have the fol-

lowing meaning:
�prescribed hours of duty� means the employee�s nor-

mal working hours as prescribed in Clause 7 - Hours or
written instruction issued out of that clause.

�public holiday� means the days prescribed in Clause
10.2 - Public Holidays of this Agreement.

�ordinary travelling time� means the time which an
employee would ordinarily spend in travelling by public
transport once daily from the employee�s home to the
employee�s usual headquarters and home again.  It is the
time elapsing between the time of departure from home
and the official time of commencement of duty and the
official time of cessation of duty and arrival at home.
Where an employee has a continuing approval to use a
vehicle for official business, ordinary travelling time
means the time spent in travelling by that vehicle from
home to headquarters and home again each day.

�a day� shall mean from midnight to midnight.
9.2 When and as often as it is necessary to overcome arrears

of work or to meet pressure of business, any employee may be
required by PathCentre to perform overtime duty at times other
than the ordinary hours of attendance applicable to that em-
ployee.

9.3 Overtime Rates
a) All work performed by an employee whose hours of

attendance are determined in accordance with 7.1
by direction of PathCentre:

(i) before or after the prescribed hours of duty on
a weekday;  and

(ii) on a Saturday, Sunday or public holiday, shall
be classed as overtime and, subject to the pro-
visions of this clause, shall be paid for at the
hourly rate prescribed by 9.3 b).

b) (i) Payment for overtime shall be calculated on
an hourly basis in accordance with the follow-
ing formula�

Weekdays For the first 3 hours on any one week day Fortnightly salary
x 3/152

After the first 3 hours on any one week day Fortnightly salary
x 2/76

Saturdays First 3 hours on any Saturday Fortnightly salary
x 3/152

After the first 3 hours or after 6.00 pm, Fortnightly salary
whichever is the earlier, on any Saturday x 2/76

Sundays All hours Fortnightly salary
x 2/76

Public During prescribed hours of duty Fortnightly salary
Holidays x 3/152 in

addition to the
normal days pay

During hours outside of prescribed hours Fortnightly salary
 of duty x 5/152

(ii) For the purposes of this clause fortnightly sal-
ary shall not include any allowances unless
otherwise approved by PathCentre.
Provided that a special allowance or higher
duties allowance shall be included in �fort-
nightly salary� when overtime is worked on
duties for which these allowances are specifi-
cally paid.

c) Time off in Lieu of Overtime
Subject to prior agreement in writing, time off in
lieu of payment may be granted by PathCentre.  Such
time off in lieu to be determined on an hourly basis
by dividing the normal hourly rate of pay into the
amount to which the employee would otherwise have
been entitled at the prescribed rate in accordance with
9.3 b).
The employee shall be required to clear accumulated
time off in lieu within 2 months of the overtime be-
ing performed.  If PathCentre is unable to release
the employee to clear such leave, then the employee
shall be paid for the overtime worked.
Provided that by agreement between PathCentre and
the employee, time off in lieu of overtime may be
able to be accumulated beyond 2 months from the
time the overtime is performed so as to be taken in
conjunction with periods of leave.
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d) Commuted Overtime
Any commuted allowance and/or time off in lieu of
overtime, other than that provided in 9.3 c) shall be
only negotiated between the employer and the CSA.

e) No claim for payment or time off in lieu under the
provisions of this clause shall be allowed in respect
of any day on which the additional time worked
amounts to less than 30 minutes.

f) Rostered Overtime
Where an employee having received prior notice, is
required to return to duty�

(i) On a Saturday, Sunday or public holiday oth-
erwise than during prescribed hours of duty
the employee shall be entitled to payment at
the rate in accordance with 9.3 b) for a mini-
mum period of 3 hours.

(ii) Before or after the prescribed hours of duty on a
weekday the employee shall be entitled to pay-
ment at the rate in accordance with 9.3 b) for a
minimum period of 1 hour 30 minutes.

(iii) For the purposes of this paragraph, where an
employee is required to return to duty more
than once, each duty period shall stand alone
in respect to the application of minimum pe-
riod payment except where the second or sub-
sequent return to duty is within any such
minimum period.

g) The provisions of 9.3 f) shall not apply in cases where
it is customary for an employee to return to the em-
ployee�s place of employment to perform a specific
job outside the employee�s prescribed hours of duty
or where the overtime is continuous (subject to a
meal break) with the completion or commencement
of prescribed hours of duty.

h) When an employee is directed to work overtime at a
place other than the usual headquarters, and provided
that place where the overtime is to be worked is situ-
ated in the area within a radius of 50 kilometres from
the usual headquarters, and the time spent in travel-
ling to and from that place is in excess of the time
which an employee would ordinarily spend in trav-
elling to and from the usual headquarters, and pro-
vided such travel is undertaken on the same day as
the overtime is worked, then such excess time shall
be deemed to form part of the overtime worked.

i) Except as provided in 9.5 b) and 9.4 f) when an
employee is directed to work overtime at a place other
than the usual headquarters and provided that place
where the overtime is to be worked is situated out-
side the area within the radius of 50 kilometres from
the usual headquarters and the time spent in travel-
ling to and from that place is in excess of the time
which an employee would ordinarily spend in trav-
elling to and from the usual headquarters, then the
employee shall be granted time off in lieu of such
excess time spent in actual travel in accordance with
9.6

j) Except as provided in 9.3 l) and for Rostered Over-
time, payment for overtime, or the granting of time
off in lieu of overtime or travelling time, shall not be
approved in the following cases�

(i) Employees whose maximum salary or maxi-
mum salary and allowance in the nature of
salary exceeds the gross annual equivalent to
the salary paid from time to time in respect of
Level 5 as contained in Clause 3 - Salaries
and Salary Ranges.

(ii) Employees whose work is not subject to close
supervision.

k) Notwithstanding the provisions of 9.3 j), where from
the nature of the duties required or from other rel-
evant circumstances it appears just and reasonable,
any such employee as is referred to in that paragraph
shall, with the special approval of PathCentre be paid
overtime or granted time off in lieu as prescribed by
9.3 b) or c) respectively of this subclause and where

in any such case the employer declines to give such
special approval the matter may be addressed using
the process detailed in Part 1 Clause 9.�Dispute
Avoidance and Settlement Procedure.  When an
employee not subject to close supervision is directed
by the employer to carry out specific duties involv-
ing the working of overtime, and provided such over-
time can be reasonably determined, then such
employee shall be entitled to payment or time off in
lieu of overtime worked in accordance with 9.3 b)
or c).

l) (i) Where an employee performs overtime duty
after the time at which the employee�s normal
hours of duty end on one day and before the
time at which the employee�s normal hours of
duty are to commence on the next succeeding
day which results in the employee not being
off duty between these times for a continuous
period of not less than ten hours, the employee
is entitled to be absent from duty without loss
of salary from the time of ceasing overtime
duty, until the employee has been off duty for
a continuous period of ten hours.

(ii) Provided that where an employee is required
to return to or continue work without the break
provided in 9.3 l) (i) then the employee shall
be paid at double the ordinary rate until re-
leased from duty or until the employee has had
ten consecutive hours off duty without loss of
salary for ordinary working time occurring
during such absence.

(iii) The provisions of 9.3 l) shall not apply to em-
ployees included in 9.4.

m) Where an employee is required to work a continu-
ous period of overtime which extends past midnight
into the succeeding day the time worked after mid-
night shall be included with that worked before mid-
night for the purpose of calculation of payment
provided for in 9.3 b).

n) The maximum level to which payment for Rostered
Overtime will be made is Level 5.4

9.4 Standby, On Call and Availability
a) For the purpose of this subclause:

�Standby� shall mean a written instruction to
an employee to remain at the employee�s place
of employment during any period outside the
employee�s normal hours of duty, and to per-
form certain designated tasks periodically or
on an ad hoc basis.  Such employee shall be
provided with appropriate facilities for sleep-
ing if attendance is overnight, and other per-
sonal needs, where practicable.
Other than in extraordinary circumstances,
employees shall not be required to perform
more than 2 periods of standby in any rostered
week.
This provision shall not replace normal over-
time or shift work requirements.
�On Call� shall mean a written instruction to
an employee rostered to remain at the employ-
ee�s residence or to otherwise be immediately
contactable by telephone or paging system
outside the employee�s normal hours of duty
in case of a call out requiring an immediate
return to duty.
�Availability� The following conditions shall
apply to the application of �Availability�:

(i) PathCentre shall issue a written instruc-
tion to an employee to remain
contactable, but not necessarily in im-
mediate proximity to a telephone or
paging system, outside the employee�s
normal hours of duty and;

(ii) The Employee shall be available and
in a fit state at all such times for recall
to duty.
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(iii) The employee shall respond within 30
minutes of receiving a call.

(iv) The employee need not return to duty
if the situation does not make this nec-
essary.

b) Except as otherwise agreed between PathCentre and
the employee, an employee who is required by
PathCentre to be on �out of hours contact� during
periods off duty shall be paid an allowance in ac-
cordance with the following formulae for each hour
or part thereof the employee is on �out of hours con-
tact�.

Standby Level 2 (1st Year) Fortnightly Rate x
1/200
On Call Level 2 (1st Year) Fortnightly Rate x
1/400
Availability Level 2 (1st Year) Fortnightly Rate
x 1/600

Provided that payment in accordance with this para-
graph shall not be made with respect to any period
for which payment is made in accordance with the
provisions of 9.3 when the employee is recalled to
work.

c) Where an employee is required to be on �on call� or
�availability� and the means of contact is to be by
telephone PathCentre shall:

(i) Provide a Mobile Phone at no cost to the em-
ployee

(ii) Where no Mobile Phone service exists shall :
(aa) Where the telephone is not already in-

stalled, pay the cost of such installa-
tion;

(bb) Where an employee pays or contrib-
utes towards the payment of the rental
of such telephone, pay the employee
1/52nd of the annual rental paid by the
employee for each 7 days or part
thereof on which an employee is
rostered to be on �on call� or �avail-
ability�;

 (cc) Provided that where as a usual feature
of the duties an employee is regularly
rostered to be on �on call� or �avail-
ability�, pay the full amount of the tele-
phone rental.

d) An employee shall be reimbursed the cost of all tele-
phone calls made on behalf of PathCentre as a result
of contact pursuant to 9.4 a).

e) Where an employee rostered for �on call� or �avail-
ability� is recalled for duty during the period for
which the employee is on �out of hours contact� then
the employee shall receive payment for hours worked
in accordance with 9.3 b).

f) (i) Actual time spent in travelling to and from
the place of duty where an employee rostered
on �on call� or �availability� is actually re-
called to duty, shall be included with actual
duty performed for purposes of overtime pay-
ment.

(ii) Payment will be based on the travelling from
the usual place of residence to the place of
work and back or from where ever the em-
ployee is locatedwhich ever is the lesser.

g) Minimum payment provisions do not apply to an
employee rostered for �out of hours contact� duty.

h) An employee in receipt of an �On Call�, �Standby�
or �Availability� allowance and who is recalled to
duty shall not be regarded as having performed emer-
gency duty in accordance with 9.5.

i) Employees subject to this clause shall, where practi-
cable, be periodically absented from any requirement
to hold themselves on �standby�, �on call� or �avail-
ability�.

9.5 Emergency Call Out
a) (i) Where an employee is called on duty to meet

an emergency at a time when the employee
would not ordinarily have been on duty and
no notice of such call was given prior to com-
pletion of usual duty on the last day of work
prior to the day on which the employee is
called on duty, then, if called to duty�

(aa) on a Saturday, Sunday or Public Holi-
day otherwise than during the pre-
scribed hours of duty the employee
shall be entitled to payment at the rate
in accordance with 9.3 b) for a mini-
mum period of 3 hours;

(bb) before or after the prescribed hours of
duty on a weekday the employee shall
be entitled to payment at the rate in
accordance with 9.3 b) for a minimum
period of 2 hours 30 minutes;

(ii) for the purpose of this subclause, where an
employee is recalled more than once, each
period of emergency duty shall stand alone in
respect to the application of the minimum pe-
riod payment, subject to 9.5 c).

b) Time spent in travelling to and from the place of
duty where the employee is actually recalled to per-
form emergency duty shall be included with actual
duty performed for the purposes of overtime pay-
ment.

c) An employee recalled to work to perform emergency
duty shall not be obliged to work for the minimum
period if the work is completed in less time, pro-
vided that an employee called out more than once
within any such minimum period shall not be enti-
tled to any further payment for the time worked
within that minimum period.

9.6 Designated Relief and Mortuary Staff Travel
An employee eligible for payment of overtime in accord-

ance with 9.3 j), who is required to travel on official business
outside of the employee�s normal working hours and away
from the employee�s usual headquarters, shall be granted time
off in lieu of such actual time spent in travelling at equivalent
or ordinary rates on weekdays and at time and one half rates
on Saturdays, Sundays and public holidays, provided�

a) Such travel is undertaken at the direction of
PathCentre.

b) Such travel shall not include�
(i) time spent in travelling by an employee on duty

at a temporary headquarters to the employee�s
home for weekends for the employee�s own
convenience;

(ii) time spent in travelling by plane between the
hours of 11.00 pm and 6.00 am;

(iii) time spent in travelling by train or coach be-
tween the hours of 11.00 pm and 6.00 am.

(iv) time in travelling in which an employee is re-
quired by PathCentre to drive, outside ordi-
nary hours of duty, an employer�s vehicle or
to drive the employee�s own motor vehicle
involving the payment of motor vehicle allow-
ance but such time shall be deemed to be over-
time and paid in accordance with 9.3 b).

c) Time off in lieu will not be granted for periods of
less than 30 minutes.

d) Where such travel is undertaken on a normal work-
ing day, time off in lieu is granted only for such time
spent in travelling before and/or after the usual hours
of duty, and where the urgency of travel compel an
employee to travel during the employee�s usual lunch
interval such additional travelling time is not to be
taken into account in computing the number of hours
of travelling time due.

e) Where such travel is undertaken on a normal work-
ing day, time off in lieu is granted only for such time
spent in travelling before and/or after the usual hours
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of duty which is in excess of the employee�s ordi-
nary travelling time.

f) Except as provided in 9.6 b), all time spent in actual
travel on Saturdays, Sundays and public holidays
provided in Clause 10.2 - Public Holidays of this
Agreement, shall be deemed to be excess travelling
time.

9.7 Meal Breaks and Allowances
All allowances may be varied at anytime by agreement be-

tween the parties.
a) Except in the case of emergency, an employee shall

not be compelled to work more than 5 hours� over-
time duty without a 30 minute meal break.

b) An employee required to work overtime who pur-
chases a meal shall be reimbursed for each meal pur-
chased at the following rate:

Breakfast $6.25
Lunch $7.70
Evening Meal $9.25

Provided that the overtime worked when such a meal
is purchased totals not less than 2 hours, such reim-
bursement shall be in addition to any payment for
overtime to which the employee is entitled.

c) If an employee, having received prior notification
of a requirement to work overtime, is no longer re-
quired, then the employee shall be entitled, in addi-
tion to any other penalty, to reimbursement for a meal
previously purchased.

10.�LEAVE
10.1. Annual Leave

a) Entitlement
(i) Except as provided in 10.1 i), each employee

is entitled to 4 weeks� leave on full pay for
each year of service.  Annual leave shall be
calculated on a calendar year basis commenc-
ing on January 1 in each year.

(ii) An employee may take annual leave during
the calendar year in which it accrues, but the
time during which the leave may be taken is
subject to the approval of PathCentre.

(iii) An employee who is first appointed after Janu-
ary 1 is entitled to pro-rata annual leave for
that year in accordance with the formula con-
tained in 10.1 b).

b) Pro Rata Leave
Annual leave accrues pro rata on a weekly basis and
is calculated on the basis of 2.92 hours for each com-
pleted week of service.
(Note:  Based on 37.5 hours per week the calcula-
tion is 2.88 hours for each completed week of serv-
ice)

c) On written application, an employee shall be paid
salary in advance when proceeding on annual leave.

d) (i) When the convenience of PathCentre is
served, PathCentre may approve the deferment
of the commencing date for taking annual
leave, but such approval shall only remain in
force for a period of one year.

(ii) PathCentre may renew the approval referred
to in 10.1 d) (i) for a further period of a year
or further periods of a year.

e) North of the 26th Parallel
(i) An employee whose headquarters are located

north of the 26 degrees south latitude shall
receive an additional 5 working days� leave
on the completion of each 12 months� con-
tinuous service in the region.  This additional
leave to be credited on a pro rata basis of 5
additional days on the basis of 0.735 hours
for each completed week of service.

(Note:  Based on a 37.5 hour week the calculation is
0.72 hours for each completed week of service.)

(ii) An employee who proceeds on annual leave
before having completed the necessary year
of continuous service may be given approval
for the additional 5 working days� leave pro-
vided the leave is taken at PathCentre�s con-
venience and provided the employee returns
to that region to complete the necessary serv-
ice.

(iii) Where an employee has served continuously
for at least a year north of the 26 degrees south
latitude, and leaves the region, a pro rata an-
nual leave credit to be cleared at PathCentre�s
convenience shall be approved on the  basis
of 0.735 hours for each completed week of
service.

(iv) Where payment in lieu of pro rata annual leave
is made on the death, resignation or retirement
of an employee in the region, in addition to
the payment calculated on a 4 week basis, pay-
ment may be made for the pro rata entitlement
contained in 10.1 e) (iii).

f) Annual Leave Travel Concession
(i) Employees and their dependants proceeding

on annual leave to a destination outside the
region of their headquarters and where the
headquarters is situated in Kununurra,
Wyndham, Derby, Broome, Port Hedland,
Karratha, Exmouth, Tom Price, Newman,
Carnarvon, Meekatharra, shall be entitled to
the concessions contained in the table below.
Provided that such concessions shall not ex-
ceed the value of a return economy airfares
from their headquarters to the destination or
Perth which ever is the lesser amount and pro-
vided that the employee has at least 12 months
service in these areas.

Approved Mode Travel Concession Travelling Time
of Travel

Air Airfare for the employee 1 day each  way
and dependants

Road Full Motor Vehicle North of 20
Allowance (11.7) rates, South latitude
but reimbursement not to 2.5 days the
exceed the cost of a remainder 2
return airfare for the days each way.
employee and dependants

Air and Road Full motor vehicle North of 20
allowance rates, but South latitude
reimbursement not to 2.5 days the
exceed the cost of return remainder 2 days
airfare for employee and each way.
dependants

Payment is subject to satisfactory written evi-
dence that the eligible person is proceeding ,
or has proceeded, to a destination outside the
region.

(ii) An employee who has less than 12 months
service in the above mentioned areas and who
is required to proceed on annual leave to suit
departmental convenience shall be entitled to
the concessions.  The concession may also be
given to an employee who proceeds on an-
nual leave before completing the 12 months
service provided that the employee returns to
the area to complete the 12 months service at
the expiration of the period of leave.

(iii) The mode of travel is to be at the discretion of
the Chief Executive Officer.

(iv) Travel concessions not utilised within 12
months of becoming due will lapse.
Employees, other than those designated in
10.1 e) (i), whose headquarters are situated 2
hundred and forty kilometres or more from
Perth General Post Office and who travel to
Perth for their annual leave may be granted
by the Chief Executive Officer reasonable
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travelling time to enable them to complete the
return journey.

g) On application to PathCentre, a lump sum payment
for the money equivalent of any:

(i) accrued annual leave as prescribed by 10.1 a)
and c) shall be made to an employee who re-
signs, retires, is retired or in respect of an
employee who dies.  The provisions of this
paragraph shall also apply to an employee who
is dismissed unless the misconduct for which
the employee has been dismissed occurred
prior to the completion of the qualifying pe-
riod;  and

(ii) pro rata annual leave shall be made to an em-
ployee who resigns, retires, is retired or in re-
spect of an employee who dies but not to an
employee who is dismissed.

h) An employee who has been permitted to proceed on
annual recreation leave and who ceases duty before
completing the required continuous service to ac-
crue the leave must refund the value of the unearned
pro rata portion calculated at the rate of salary as at
the date the leave was taken, but no refund is re-
quired in the event of the death of an employee.

i) When computing the annual leave due under this
clause, no deduction shall be made from such leave
in respect of the period an employee is on annual
leave, observing a public holiday prescribed by this
Agreement, absence through sickness with or with-
out pay.  This provision applies except for that por-
tion of an absence that exceeds 3 months, absence
on workers� compensation except for that portion of
an absence that exceeds 6 months, or any period ex-
ceeding 2 weeks during which the employee is ab-
sent on leave without pay.

j) Notwithstanding the foregoing, PathCentre may di-
rect an employee to take annual leave and determine
the date which such leave shall commence.  Should
the employee not comply with the direction, disci-
plinary action may be taken against the employee.

k) Annual Leave Loading
(i) Subject to 10.1 b) and c) a loading equivalent

to 17.5% of normal salary is payable to em-
ployees proceeding on annual leave, includ-
ing accumulated annual leave.

(ii) Subject to the provisions of 10.1 c) and g) shift
workers who are granted an additional week�s
penalty leave when proceeding on annual leave
including accumulated annual leave shall be
paid:

(aa) shift and weekend penalties the em-
ployee would have received had the
employee not proceeded on annual
leave;  or

(bb) loading equivalent to 20% of normal
salary for 5 weeks leave;

(iii) (aa) Subject to the provisions of 10.1 e) the
loading is paid on a maximum of 4
weeks annual leave, or 5 weeks in the
case of shift workers who are granted
an additional week�s penalty leave.
Payment of the loading is not made on
additional leave granted for any other
purpose (eg to employees whose head-
quarters are located north of the 26
degrees south latitude).

(bb) Maximum payment shall not exceed
the amount as per instructions from The
Department of Productivity and Labour
Relations.

(cc) Maximum payment to shift workers
who are granted an additional week�s
penalty leave shall not exceed the
amount as per instructions from The
Department of Productivity and Labour
Relations.

(iv) Annual leave commencing in any year and ex-
tending without a break into the following year
attracts the loading calculated on the salary
applicable on the day the leave commenced.
The maximum loading payable shall be that
applicable on the day the leave is commenced.

(v) The loading payable on approved accumulated
annual leave shall be at the rate applicable at
the date the leave is commenced.  Under these
circumstances an employee can receive up to
the maximum loading for the approved accu-
mulated annual leave in addition to the load-
ing for the current year�s entitlement.

(vi) A pro rata loading is payable on periods of
approved annual leave less than 4 weeks.

(vii) The loading is calculated on the rate of salary
the employee receives at the commencement
of leave under Schedule A�Salaries of the
Agreement and, where applicable, the salary
shall include the following allowances:

(aa) District Allowance;
(bb) Personal Allowance;
(cc) Protective Clothing Allowance, where

it is paid as an annual amount;
(dd) Child Allowance paid to employees

whose headquarters are located North
of the 26 degrees South latitude;

(ee) Commuted Overtime Allowance,
where it is paid as an annual amount
or a percentage of salary and paid
throughout the year;  and

(ff) Higher Duties Allowance, but only
where the specific conditions of Clause
6�Higher Duties Allowance are sat-
isfied.

(viii) Where payment in lieu of accrued or pro rata
annual leave is made on the death, dismissal,
resignation or retirement of an employee, a
loading calculated in accordance with the
terms of this clause is to be paid.  Provided
that no loading shall be payable in respect of
pro rata annual leave paid on resignation or
where an employee is dismissed for miscon-
duct.

(ix) Part-time employees shall be paid a pro rata
loading at the salary rate applicable.

(x) An employee who has been permitted to pro-
ceed on annual leave and who ceases duty
before completing the required continuous
service to accrue the leave must refund the
value of the unearned pro rata portion.  Pro-
vided that no refund shall be necessary in the
event of the death of an employee.

10.2. Public Holidays
a) The following days shall be allowed as holidays with

pay.  When any of these days fall on a Saturday or
Sunday the employee will observe them on the day
declared in the Government Gazette.

New Years Day Anzac Day
Australia Day Foundation Day
Labour Day Christmas Day
Good Friday Boxing Day
Easter Monday Sovereign�s Birthday

b) An employee may elect to work on a Public Holiday
and take holiday on another working day subject to
PathCentre approval and at no additional cost to
PathCentre.

10.3. Long Service Leave
a) Subject to 10.3 d) an employee who has completed

7 years continuous service with PathCentre shall be
entitled to an additional 13 weeks long service leave
on full pay.
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b) For each subsequent period of 7 years service an
employee shall be entitled to an additional 13 weeks
long service leave on full pay.

c) Subject to PathCentre�s convenience, PathCentre
may approve an employee�s application to take a
complete entitlement of long service leave on full
pay or half pay.
The portion of long service leave being taken on full
or half pay, shall be not less than one weeks entitle-
ment.

d) For the purposes of determining an employee�s long
service leave entitlement under the provisions of 10.3
a), b) and c) the expression �continuous service� in-
cludes any period during which the employee is ab-
sent on full pay or part pay from the employee duties,
but does not include:

(i) any period exceeding 2 weeks during which
the employee is absent on leave without pay
or Parental leave, unless PathCentre deter-
mines otherwise;

(ii) any period during which the employee is tak-
ing long service leave entitlement or any por-
tion thereof except in the case of 10.3 l) when
the period excised will equate to a full entitle-
ment of 13 weeks;

(iii) any service by an employee who resigns, is
dismissed or whose services are otherwise ter-
minated other than service prior to such res-
ignation, dismissal or termination when that
prior service had actually entitled the employee
to the long service leave provided under this
clause;

(iv) subject to 10.3 e), any period of service be-
tween the third anniversary date of the em-
ployee having accrued an entitlement to long
service leave, or a deferred commencing date
approved by PathCentre pursuant to 10.3 f),
and the date on which the employee clears that
entitlement;

(v) any service by an employee between the date
by which long service leave entitlements are
required to be cleared pursuant to 10.3 g), or
a deferred commencing date approved by
PathCentre pursuant to 10.3 f), and the date
on which the employee clears the entitlement
required;

(vi) any service by an employee who has been
granted a deferment for the taking of long serv-
ice leave by PathCentre because of impend-
ing retirement pursuant to 10.3 f) of this clause,
between a deferred commencing date ap-
proved by PathCentre and the date the em-
ployee retires or, clears a full entitlement to
long service leave if the employee does not
retire on the date nominated;

(vii) any period of service that was taken into ac-
count in ascertaining the amount of a lump
sum payment in lieu of long service leave;

(viii) any service of a Cadet whilst undertaking full
time studies.

e) Any public holiday prescribed in Clause 10.2 - Pub-
lic Holidays of this Agreement which occurs during
the period an employee is on long service leave shall
be treated as part of the long service leave and extra
days in lieu thereof shall not be granted.

f) (i) Long service leave shall be taken within 3
years of it becoming due, at the convenience
of PathCentre.  Provided that PathCentre may
approve the deferment of long service leave
in exceptional circumstances.  Provided fur-
ther that such exceptional circumstances shall
include retirement within 5 years of the date
of entitlement.

(ii) Approval to defer the taking of long service
leave may be withdrawn or varied at any time

by PathCentre giving the employee notice in
writing of the withdrawal or variation.

g) On application to PathCentre a lump sum payment
for the money equivalent of any:

(i) long service leave entitlement for continuous
service as provided in 10.3 a) and b) shall be
made to an employee who resigns, retires, is
retired or is dismissed or in respect of an em-
ployee who dies;

(ii) pro rata long service leave based on continu-
ous service of a lesser period than that pro-
vided in 10.3 a) and b) for a long service leave
entitlement shall be made�

(aa) to an employee who retires at or over
the age of 55 years or who is retired on
the grounds of ill health, if the em-
ployee has completed not less than 12
months continuous service before the
date of retirement;

(bb) to an employee who, not having re-
signed, is retired by PathCentre for any
other cause, if the employee has com-
pleted not less than 3 years continuous
service before the date of retirement;
or

(cc) in respect of an employee who dies, if
the employee has completed not less
than 12 months continuous service
before the date of death.

(iii) in the case of a deceased employee, payment
shall be made to the estate of the employee
unless the employee is survived by a legal
dependant approved by PathCentre, in which
case payment shall be made to the legal de-
pendant.

h) The calculation of the amount due for long service
leave accrued and for pro rata long service leave shall
be made at the rate of salary of an employee at the
date of retirement or resignation or death, which-
ever applies.

i) An employee prior to commencing long service leave
may request approval for the substitution of another
date for commencement of long service leave and
PathCentre may approve such substitution.

j) (i) Notwithstanding the provisions contained in
this subclause where an employee was, im-
mediately prior to being employed by
PathCentre, employed in the service of the
public sector in Western Australia, that em-
ployee shall be entitled to long service leave
determined in the manner contained in this
subclause.  Provided that the gap between em-
ployment by PathCentre and the previous
employment was no more than 1 week.

(ii) (aa) The pro rata portion of long service
leave to which the employee would
have been entitled to up to the date of
appointment shall be calculated in ac-
cordance with the provisions that ap-
plied to the previous employment
referred to.  However in calculating that
period of pro rata long service leave,
any long service leave taken or any
benefit granted in lieu of any such long
service leave during that employment
shall be deducted from any long serv-
ice leave to which the employee may
become entitled to under this clause;

(bb) the balance of long service leave enti-
tlement of the employee shall be cal-
culated in accordance with the
provisions contained in this clause.

(iii) Nothing in this clause confers on any employee
previously employed in the public sector in
Western Australia any entitlement to a com-
plete period of long service leave that accrued
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in the employee�s favour prior to the date on
which the employee commenced employment
in the public authority.

k) An employee who has elected to retire at or over the
age of 55 years and who will complete not less than
12 months continuous service before the date of re-
tirement may make application to take pro rata long
service leave before the date of retirement.

l) (i) A full time employee who, during a qualify-
ing period towards an entitlement of long serv-
ice leave was employed continuously on both
a full and part time basis may elect to take a
lesser period of long service leave calculated
by converting the part-time service to equiva-
lent full time service.

(ii) A full time employee who, during a qualify-
ing period towards an entitlement of long serv-
ice leave was employed continuously on a part
time basis may elect to take a lesser period of
long service leave calculated by converting the
part time service to equivalent full time serv-
ice.

10.4. Sick Leave

a) For the purposes of this clause �service� shall not
include�

i) any period exceeding 14 calendar days dur-
ing which an employee is absent on leave with-
out pay.  In the case of leave without pay which
exceeds 14 calendar days, the entire period of
such leave without pay is excised in full;

ii) any period which exceeds 6 months in one
continuous period during which an employee
is absent on workers� compensation.  Provided
that only that portion of such continuous ab-
sence which exceeds 6 months shall not count
as �service�;

iii) any period which exceeds 3 months in one
continuous period during which an employee
is absent on sick leave without pay.  Provided
that only that portion of such continuous ab-
sence which exceeds 3 months shall not count
as �service�.

b) In the case of personal illness or injury of an em-
ployee PathCentre shall grant the employee leave of
absence in accordance with the provisions contained
in this clause.

c) An employee applying for sick leave shall apply on
the form approved by PathCentre.

d) The basis for determining the entitlement to leave of
absence on the grounds of illness which an employee
may be granted shall be ascertained by crediting the
employee concerned with the following sick leave
credits, which shall be cumulative:

Leave on full pay
(Hours)

On date of appointment 45.4

On completion of 6 months
continuous service 49.6

On completion of twelve months
service and on the completion of
each further period of twelve
months service 95

e) Medical Certificate

i) An application for sick leave exceeding 2 con-
secutive working days shall be supported by
the certificate of a registered medical practi-
tioner or, when the nature of the illness con-
sists of a dental condition and the period of
absence does not exceed 5 consecutive work-
ing days, by the certificate of a registered den-
tist.

ii) Where a medical certificate is required in ac-
cordance with 10.4 e) (i) such certificate must:

a) be on the normal letterhead stationery
of the medical practitioner or dentist;
and

b) include the name of the employee to
whom it is issued; and

c) indicate the period during which the
employee is or was unfit to perform the
employee�s normal duties.

f) The number of days sick leave which may be granted
without production of the certificate required by 10.4
e) (i) shall not exceed, in the aggregate, 5 working
days in any one credit year.

g) Where an application for leave is supported by the
certificate of a registered medical practitioner, a fur-
ther certificate from a registered Medical Practitioner
nominated by the PathCentre may be required and if
that certificate does not confirm or substantially con-
firm the certificate of the medical practitioner, the
employee making the application for sick leave shall
pay the fee due to the nominated medical practitioner
in respect of the certificate.

h) Where PathCentre has occasion to doubt the cause
of illness or the reason for the absence PathCentre
may arrange for a registered medical practitioner to
visit and examine the employee or may direct the
employee to attend the registered medical practitioner
for examination. If the report of the medical practi-
tioner does not confirm that the employee is ill or if
the employee is not available for examination at the
time of the visit of the medical practitioner or if the
employee fails, without reasonable cause to attend
the medical practitioner when directed to do so, the
fee payable for the examination, appointment or visit
shall be paid by the employee.

i) Where an employee is ill during the period of an-
nual leave for a period of at least 7 consecutive cal-
endar days; or long service leave for a period of at
least 14 consecutive calendar days and produces at
the time or as soon as possible thereafter medical
evidence satisfactory to PathCentre that the employee
is or was as a result of the illness confined to the
employee�s place of residence or a hospital,
PathCentre may grant sick leave for the period dur-
ing which the employee was so confined and rein-
state annual or long service leave equivalent to the
period of confinement.

j) An employee who is absent on leave without pay is
not eligible for sick leave during the currency of that
leave without pay.

k) No sick leave shall be granted with pay if the illness
or injury has been caused by the misconduct of the
employee or in any case of absence from duty with-
out sufficient cause.

l) An employee, who has resigned and is subsequently
reappointed more than one week after resignation
shall for the purposes of this clause be regarded as a
new appointee as from the date of reappointment.

m) Where an employee who has been retired on medi-
cal grounds resumes duty, sick leave credits at the
date of retirement shall be reinstated.

n) Unfit for work
i) If PathCentre has reason to believe that an

employee is in such a state of health as to
render him a danger to fellow employees or
the public, PathCentre may require the em-
ployee to obtain and furnish a report as to the
employee�s condition from a registered medi-
cal practitioner or may require the employee
to submit him/herself for examination by a
medical practitioner nominated by PathCentre.
The fee for any such examination shall be paid
by PathCentre;

ii) Upon receipt of the medical report, PathCentre
may direct the employee to be absent from duty
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for a specified period or, if already on leave
of absence, direct the employee to continue
on leave for a specified period.  Such leave
shall be regarded as sick leave.

o) Infectious Diseases
i) Upon report by a registered medical practi-

tioner that, by reason of contact with a person
suffering from an infectious disease and
through the operation of restrictions imposed
by Commonwealth or State law in respect of
that disease, an employee is unable to attend
for duty, the employee concerned may be
granted sick leave or, at the option of the em-
ployee, the whole or any portion of the leave
may be deducted from accrued annual leave
or long service leave;

ii) Leave granted under 10.4 o) (i) shall not be
granted for any period beyond the earliest date
at which it would be practicable for the em-
ployee to resume duty, having regard to the
restrictions imposed by law.

p) Where an employee suffers a disability within the
meaning of Section 5 of the Workers� Compensa-
tion and Assistance Act 1981 which necessitates that
the employee be absent from duty, sick leave with
pay shall be granted to the extent of sick leave cred-
its held by the employee.  In accordance with sec-
tion 80(2) of the Workers� Compensation and
Assistance Act 1981 where the claim for Workers�
Compensation is decided in favour of the employee
sick leave credits are to be reinstated and the period
of absence granted as sick leave without pay.

q) War Caused Illness
i) An employee who produces a certificate from

the Department of Veterans� Affairs stating
that the employee suffers from war caused ill-
ness, may be granted special sick leave cred-
its of 15 working days per annum on full pay
in respect of that war caused illness.  These
credits shall accumulate up to a maximum
credit of 45 working days, and shall be re-
corded separately to the employee�s normal
sick leave credits.

ii) Every application for sick leave for war caused
illness shall be supported by a certificate from
a registered medical practitioner as to the na-
ture of the illness.

r) Where an employee was, immediately prior to being
employed in the public authority, employed in the
service of the public service of Western Australia or
any other State body of Western Australia and the
period between the date when the employee ceased
previous employment and the date of commencing
employment in the public authority does not exceed
one week or such other period as approved by
PathCentre, PathCentre may credit that employee
additional sick leave credits up to those held at the
date the employee ceased previous employment.

10.5. Parental Leave
a) Definition

(i) �Employee�  includes full time, part time, per-
manent and fixed term contract employees

(ii) �Replacement Employee� is an employee spe-
cifically engaged to replace an employee pro-
ceeding on parental leave

b) Eligibility for Parental Leave
(i) An employee is entitled to a period of up to

52 weeks parental leave in respect of  the birth
of a child to the employee or the employee�s
spouse/partner.

(ii) Where the employee applying for the leave is
the partner of a pregnant spouse one week
leave may be taken at the birth of the child
concurrently with parental leave taken by the
pregnant employee.

(iii) An employee adopting a child under the age
of 5 years shall be entitled to 3 weeks parental
leave at the placement of the child and a fur-
ther period of parental leave up to a maximum
of 52 weeks.

(iv) An employee seeking to adopt a child shall be
entitled to 2 days unpaid leave for the em-
ployee to attend interviews or examination
required for the adoption procedure.  Employ-
ees working or residing outside the Perth met-
ropolitan area are entitled to an additional days
leave. The employee may take any accrued
annual leave entitlement in lieu of this leave.

c) Other Leave Entitlements
(i) An employee proceeding on parental leave

may elect to utilise any accrued annual leave
or accrued long service leave for the whole or
part of the period of parental leave or extend
the period of parental leave with such leave.

(ii) An employee may extend the maximum pe-
riod of parental leave with a period of leave
without pay subject to PathCentre�s approval.

(iii) An employee on parental leave is not entitled
to paid sick leave and other paid absences
except where otherwise provided for in this
clause.

(iv) Where the pregnancy of an employee termi-
nates other than by the birth of a living child
then the employee shall be entitled to such
period of paid sick leave or unpaid leave for a
period certified as necessary by a registered
medical practitioner.

(v) Where a pregnant employee not on parental
leave suffers illness related to the employee�s
pregnancy or is required to undergo a preg-
nancy related medical procedure the employee
may take any paid sick leave to which the
employee is entitled or such further unpaid
leave for a period certified as necessary by a
registered medical practitioner.

(d) Notice and Variation
(i) The employee shall give not less than 4 week�s

notice in writing to PathCentre of the date the
employee proposes to commence maternity
leave stating the period of leave to be taken.

(ii) An employee seeking to adopt a child shall
not be in breach of 10.5 as a consequence of
failure to give the stipulated period of notice,
if such failure is due to the requirement of the
adoption agency to accept earlier or later place-
ment of a child, or other compelling circum-
stances.

(iii) An employee proceeding on parental leave
may elect to take a shorter period of maternity
leave and may at any time during that period
of leave elect to reduce or extend the period
stated in the original application provided 4
weeks written notice is provided.

(e) Transfer to Safe Job
(i) Where illness or risks arising out of pregnancy

or hazards connected with the work assigned
to the employee make it inadvisable for the
employee to continue in her present duties,
PathCentre in consultation with a Medical
Practitioner shall modify the duties or the
employee may be transferred to a safe posi-
tion of the same classification until the com-
mencement of maternity leave.

(ii) If the transfer to a safe position is not practi-
cable, the employee may take leave for such
period as is certified necessary by a registered
medical practitioner.

(f) Replacement Employee
Prior to engaging a replacement employee
PathCentre shall inform the person of the temporary
nature of the employment and the entitlements
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relating to return to work of the employee on paren-
tal leave.

(g) Return to Work
(i) An employee shall confirm the intention to

return to work by notice in writing to
PathCentre not less than 4 weeks prior to the
expiration of the period of parental leave.

(ii) An employee on return from parental leave
shall be entitled to the position which the
employee occupied immediately prior to pro-
ceeding on parental leave.  Where an employee
was transferred to a safe job pursuant to 10.5
the employee is entitled to return to the posi-
tion occupied immediately prior to the trans-
fer.

(iii) Where the position occupied by the employee
no longer exists the employee shall be enti-
tled to the position of the same classification
level with duties similar to that of the abol-
ished position.

(iv) An employee may return on a part-time basis
to the same position occupied prior to the com-
mencement of leave or to a different position
at the same classification level on a part-time
basis in accordance with the Part-time provi-
sions of this Agreement.

(v) An employee who has returned on a part-time
basis may revert to full time employment at
the same classification level within 2 years of
the recommencement of work.

(h) Effect of Leave on Employment Contract
(i) Fixed Term Contract

An employee employed for a fixed term con-
tract shall have the same entitlement to paren-
tal leave, however the period of leave granted
shall not extend beyond the term of that con-
tract.

(ii) Continuous Service
Absence on parental leave shall not break the
continuity of service of an employee but shall
not be taken into account in calculating the
period of service for any purpose under this
Agreement.

(iii) Termination of  Employment
An employee on parental leave may terminate
employment at any time during the period of
leave by written notice in accordance with this
Agreement.
An employer shall not terminate the employ-
ment of an employee on the grounds of the
employee�s application for parental leave, or
absence on parental leave, but otherwise the
rights of the employer in relation to termina-
tion of employment are not affected.

10.6. Leave Without Pay
a) Where the employer is satisfied that there is suffi-

cient cause for doing so, the employer may grant an
employee leave of absence without pay for any pe-
riod provided that:

(i) the work of the employer is not inconven-
ienced;  and

(ii) all other leave credits of the employee are ex-
hausted.

b) Any period that exceeds 2 weeks during which an
employee is on leave of absence without pay shall
not, for any purpose, be regarded as part of the pe-
riod of service of that employee.

c) Subject to the provisions of 10.6 a), the employer
may grant an employee who has been awarded a
sporting scholarship by the Australian Institute of
Sport, leave without pay.  Leave without pay for this
purpose shall count as qualifying service for all pur-
poses except annual leave.

10.7. Study Leave
a) (i) Notwithstanding the provisions contained in

this clause, at the discretion of the employer
an employee may be granted time off with pay
for part-time study purposes.

(ii) Time off with pay may be granted where sub-
jects of approved courses are available during
normal working hours, or where approved
study by correspondence is undertaken, in re-
mote locations lacking the required educa-
tional facilities.

(iii) External students based in remote locations,
who are obliged to attend educational institu-
tions for compulsory sessions during vacation
periods, may be granted time off with pay in-
cluding travelling time.

(iv) Employees shall be granted sufficient time off
with pay to travel to and sit for the examina-
tions of any approved course of study.

(v) In every case the approval of time off to at-
tend lectures and tutorials will be subject to:

(aa) departmental convenience;
(bb) the course being undertaken on a

part-time basis;
(cc) employees undertaking an acceptable

formal study load in their own time;
(dd) employees making satisfactory

progress with their studies;  and
(ee) the course being relevant to the em-

ployee�s career in PathCentre.
b) For the purposes of this clause:

(i) an acceptable part-time study load should be
regarded as not less than 5 hours per week of
formal tuition with at least half of the total
formal study commitment being undertaken
in the employee�s own time, except in special
cases such as where the employee is in the
final year of study and requires less time to
complete the course, or the employee is un-
dertaking the recommended part-time year or
stage and this does not entail 5 hours formal
study;

(ii) travelling time returning home after lectures
or tutorials is to be calculated as the excess
time taken to travel home from such classes,
compared with the time usually taken to travel
home from the employee�s normal place of
work.

c) Unless PathCentre otherwise approves, employee�s
shall not be granted more than 5 hours per week off
with pay.

d) Time off with pay for those who have failed a unit or
units of study may be considered for one repeat year
only.

10.8. Family Carers Leave
a) An employee may use a total of 38 hours per year of

his/her personal accrued sick leave to supervise the
convalescence of a family member, provided that sat-
isfactory documentation of the family member�s ill-
ness is sighted by PathCentre.

b) In this clause �family member� means the employ-
ee�s spouse, de facto spouse, child, step child, par-
ent, step parent, sibling or another person who lives
with the employee as a member of the employee�s
family.

c) The employee shall, wherever practicable, give
PathCentre notice prior to the absence of the inten-
tion to take leave, the name of the person requiring
care and their relationship to the employee (where
applicable), the reasons for taking such leave and
the estimated length of absence.  If it is not practica-
ble for the employee to give prior notice of absence,
the employee shall notify PathCentre by telephone
of such absence at the first opportunity on the day of
absence.
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d) The employee shall, if required by PathCentre, es-
tablish by production of a medical certificate or statu-
tory declaration, the illness of the person concerned
and that the illness is such as to require care by an-
other.

e) Family Carers Leave is available on an hourly basis.
10.9 Bereavement Leave

a) On the death of�
(i) the spouse or de facto spouse of an employee;

(ii) the child or step-child of an employee;
(iii) the parent or step-parent of an employee; or
(iv) the sister or brother of an employee; or
(v) any other person who immediately before that

person�s death, lived with the employee as a
member of the employee�s family,

the employee is entitled to paid bereavement leave
of up to 2 days per bereavement.

b) The 2 days need not be consecutive.
c) Bereavement leave is not to be taken during a pe-

riod of any other kind of leave.
d) An employee who claims to be entitled to paid leave

under this Clause, is to provide to the employer, if
so requested by the employer, evidence that would
satisfy a reasonable person as to�

(i) the death that is the subject to the leave sought;
and

(ii) the relationship of the employee to the de-
ceased person.

10.10. Leave to Attend CSA Business
a) PathCentre shall grant paid leave during ordinary

working hours to an employee: who is required to
give evidence before any Industrial Tribunal;

b) All other conditions relating to employees attending
CSA business are as detailed in the Facilities Agree-
ment for CSA Workplace Representatives 1992.

10.11 Trade Union Training Leave
a) Subject to the provisions of this clause:

(i) PathCentre shall grant paid leave  of absence
to employees who are nominated by the CSA
to attend short courses conducted by the Aus-
tralian Trade Union Training Authority.

(ii) Paid leave of absence shall also be granted to
attend similar courses or seminars as from time
to time approved by agreement between
PathCentre and the CSA.

b) An employee shall be granted up to a maximum of
five days paid leave per calendar year for trade un-
ion training or similar courses or seminars as ap-
proved. However, leave of absence in excess of five
days and up to ten (10) days may be granted in any
one calendar year provided that the total leave being
granted in that year and in the subsequent year does
not exceed ten days.

c) (i) Leave of absence will be granted at the ordi-
nary rate of pay and shall not include shift al-
lowances, penalty rates or overtime.

(ii) Where a holiday as prescribed in Clause 10.2
-Public Holidays or rostered day off falls dur-
ing the duration of a course, a day off in lieu
of that day will not be granted.

(iii) Subject to 10.11 c) (i) shift workers attending
a course shall be deemed to have worked the
shifts they would have worked had leave not
been taken to attend the course.

d) The granting of leave pursuant to the provisions of
subclause (1) of this clause is subject to the opera-
tion of the organisation not being unduly affected
and to the convenience of the employer.

e) (i) Any application by an employee shall be sub-
mitted to the employer for approval at least
four weeks before the commencement of the
course, provided that the employer may agree
to a lesser period of notice.

(ii) All applications for leave shall be accompa-
nied by a statement from the Association in-
dicating that the employee has been nominated
for the course.  The  application shall provide
details as to the subject, commencement date,
length of course, venue and the authority
which is conducting the course.

f) A qualifying period of 12 months in State Govern-
ment employment shall be served before an employee
is eligible to attend courses or seminars of more than
a half day duration.  PathCentre may, where special
circumstances exist, approve an application to at-
tend a course or seminar where an employee has less
than 12 months Government service.

g) (i) PathCentre shall not be liable for any expenses
associated with an employee�s attendance at
trade union training courses.

(ii) Leave of absence granted under this clause
shall include any necessary travelling time in
normal working hours immediately before or
after the course.

10.12. Leave for Training with the Defence Force Reserve
a) Subject to PathCentre�s convenience, leave of ab-

sence may be granted by PathCentre to an employee
who is a volunteer member of the Defence Force
Reserves or the Cadet Force for the purpose of at-
tending a training camp, school, class or course of
instruction under the conditions contained in this
clause.

b) (i) In order to attend at a camp for annual con-
tinuous obligatory training, an employee may
be granted one period of not exceeding ten
working days on full pay in any period of 12
months commencing on and from July 1 in
each year.

(ii) If the Officer-in-Charge of a unit certifies that
it is essential for an employee to be at the camp
in an advance or rear party, a maximum of four
(4) extra days on full pay may be granted in a
12 month period.

c) For attendance at one special school, class or course
of instructions�

(i) in addition to the leave granted under 10.12
a), a period not to exceed 16 calendar days in
any period of 12 months commencing on and
from July 1, in each year may be granted pro-
vided that the employer must be satisfied that
the leave required is for a special purpose and
not for a further routine camp;

 (ii) this leave may, at the option of the employee,
be granted from annual recreation leave due;

(iii) if the leave is not taken from accrued annual
leave, salary during the period shall be at the
rate of difference between the normal remu-
neration of the employee and the defence force
payment to which the employee is entitled if
this does not exceed normal pay from the
employer.  In calculating the pay differential,
pay for Saturdays, Sundays, and public holi-
days prescribed in Clause 10.2 - Public Holi-
days of this Agreement and special rostered
days off is to be excluded, and no account is
to be taken of the value of any board or lodg-
ing provided for the employee;

(iv) leave without pay shall be granted if the de-
fence force payments exceed the normal pay
of the employee.

d) (i) Application for leave of absence for the above
reasons shall, in all cases, be accompanied by
evidence of the necessity for attendance.  At
the expiration of the leave of absence granted,
the employee shall furnish a certificate of at-
tendance to the employer.  Where leave of
absence has been granted with pay at the rate
of difference between normal remuneration
and defence force payment, the employee shall
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also furnish a detailed certificate of the de-
fence force payment received.

(ii) On written application, an employee shall be
paid salary in advance when proceeding on
such leave.

(iii) Where annual leave is not utilised for attend-
ance at a special school or course the period
shall be treated as leave without pay and then
adjusted for the pay differential when the cer-
tificate of attendance and payment is received.

11.�ALLOWANCES
All allowances may be varied at anytime but at no time shall

they be less than the amounts instructed by The Department
of Productivity and Labour Relations unless agreed by the
parties.

11.1. District Allowance
a) An employee shall be paid a district allowance at

the standard rate prescribed in the table below, for
the PathCentre location in which the employee�s is
located.

PathCentre Locations Rate $pa PathCentre Locations Rate $pa
Esperance 660 Kalgoorlie 167
Meekatharra, Newman 1,106 Carnarvon 1,042
Karratha 2,586 Port Hedland 2,406
Tom Price, Exmouth, 2,196 Kununurra, Wyndham 2,684
Broome, Derby

b) An employee who has either:
(i) a spouse or

(ii) defacto spouse or
(iii) where there is no spouse or defacto spouse a

child or any other relative resident within the
State who rely on the employee for their sup-
port;

who does not receive a district or location allow-
ance of any kind shall be paid double the district
allowance prescribed in 11.1 a)

c) An employee who is employed on a part-time basis
shall be entitled to district allowance on a pro-rata
basis.  The allowance shall be determined by calcu-
lating the hours worked by the employee as a pro-
portion of the full-time hours prescribed by this
Agreement.  That proportion of the appropriate al-
lowance shall be payable to the employee.

11.2. Relocation Allowances
Relocation allowances may be paid to compensate an Em-

ployee who relocates from one town to another in the inter-
ests of PathCentre.

An employee who is transferred solely at his or her own
request or on account of misconduct must bear the whole cost
of removal unless otherwise determined by PathCentre.

Should an employee resign prior to having completed 12
months service after relocation PathCentre may seek to re-
coup, on a pro rata costs basis, the relocation costs.

Relocation Allowances include:
� Utilities  Allowance
� Property Allowance
� Removal Allowance
� Transfer Allowance

a) Utilities Allowance
The Utilities Allowance covers all costs associated
with:

i) the installation of a telephone at the new resi-
dence provided a telephone was installed at
the previous residence;

ii) connection or re-connection of water, gas and
electricity services at the employee�s new resi-
dence; and

iii) redirection of mail to the new residence for
no more than 3 months.

PathCentre will reimburse actual expenses when the
employee produces receipts or other documentation
as required.

b) Property Allowance
Property Allowance will be paid for expenses in-
curred in the sale of the employees� home in the pre-
vious locality and in the purchases of a residence in
the new locality  provided that at the date of the ad-
vice of transfer the employee:

� owned and occupied the residence; or
� was purchasing a residence under a contract

of sale providing for vacant possession; or
� was building a house for their own occupa-

tion when completed.
Where the employee sells or purchases a residence
jointly, or in common with a person other than a
spouse or dependant, they are entitled to the propor-
tion of the expenses for which they are responsible.
Applications for Property Allowance must be sup-
ported with appropriate evidence of expenses in-
curred.  The expenses which will be covered by
PathCentre include:
Selling a Property

� 50% of a licensed Real Estate Agent�s com-
mission (as defined by the appropriate pro-
fessional organisation) or the cost of
advertising if sold privately.

� settlement fees paid to a solicitor or settlement
agent.

� fees and expenses for discharging a first mort-
gage.

� fees paid to the Registrar of Titles.
Buying a Property

� Settlement fees paid to a solicitor or settle-
ment agent or reasonable costs if the employee
acts on their own behalf.

� valuation fees for taking out a mortgage.
� Stamp Duty.
� fees paid to the Registrar of Titles.

iii) Removal Allowance
Removal allowance is for:

� the actual cost (including insurance)of mov-
ing household furniture and effects up to a
maximum of 35 cubic metres. PathCentre may
approve larger volumes in special cases.

� the reasonable actual cost of the employee and
dependants travelling to the new residence.

� accelerated depreciation for each occasion the
employee�s is required to transport furniture
and household effects.  The allowance paid
will be $493 if furniture is valued at $2,947
or more.  This allowance will be adjusted by
PathCentre in line with changes to relevant
depreciation costs.

� the costs associated with the sale or storage of
furniture if it is not required in the new loca-
tion.  Costs of storage include insurance pre-
miums and will be paid for a maximum of 4
years.  PathCentre may approve payment for
a longer period in special cases.

� transport of a motor vehicle to the new loca-
tion.

� actual costs of transport, meals and accom-
modation for the employee, their spouse and
dependant family members.  Deductions are
made for the normal living expenses at the
rates provided in 11.3 a).  The employee will
also be allowed reasonable travel time during
work hours.  Reasonable time will be as de-
termined by PathCentre for the particular lo-
cation.

The employee must produce receipts for all sums
claimed.

iv) Transfer Allowance
A Transfer Allowance will be provided to cover the
cost of accommodation for the employee and their
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family (where appropriate) for up to 7 days while
the employees� furniture is in transit, or if the new
residence is unable to be occupied.  Deductions are
made for normal living expenses.  The 7 days may
be extended at the discretion of PathCentre in ex-
ceptional circumstances.  Payment is as provided for
in the Meals and Accommodation clause and deduc-
tions are at the rates provided 11.3 a).

11.3. Meals And Accommodation
a) Working Away From Base Location

PathCentre will cover the costs of providing meals
and accommodation when PathCentre requires the
employee to stay away from their headquarters over-
night due to work requirements.
Where an overnight stay is involved the Supervisor
will determine the method of providing meals and
accommodation from the following options:

(i) PathCentre provides meals and accommoda-
tion
PathCentre pays for meals and accommoda-
tion in hotel, motel, or in other accommoda-
tion with meals provided.  An Incidental
Allowance is paid to the employee at the rates
provided in the table below.

Daily Allowance To Meet Incidental Expenses

WA�South of 26th South Latitude $8.40

WA�North of 26th South Latitude $9.55
(ii) PathCentre provides accommodation and the

Employee provides meals
PathCentre pays for accommodation in hotel,
motel or other and pays Meal Allowance as
follows:
A Meal Allowance as detailed in the table
below and Incidental Allowance as per 11.3
a) (i) is paid to the employee.

Meal Allowance

WA�South of 26th South Latitude
Breakfast $10.15
Lunch $10.15
Evening Meal $24.40

WA�North of 26th South Latitude
Breakfast $11.50
Lunch $14.40
Evening Meal $24.90

(iii) The Employee provides meals and accommo-
dation
The employee pays for all meals and accom-
modation in a hotel, motel or other accommo-
dation and is paid a meals and accommodation
allowance at the rates provided in the table
below.

Accommodation Involving and Overnight Stay in a Hotel
or Motel

Location
$ per day First 42 After 42

Days Days

Metropolitan 144.85 48.25
South of 26th South Latitude 103.05 34.30
North of 26th South Latitude

Broome 182.00 60.60
Carnarvon 119.90 39.95
Derby 128.00 42.60
Exmouth 130.65 43.50
Karratha 186.10 62.00
Kununurra 153.60 51.15
Newman 185.15 61.65
Port Hedland 149.50 49.80
Tom Price 150.40 50.15
Wyndham 118.15 39.35

(iv) Accommodation other than Hotel or Motel
Where the employee is fully responsible for
accommodation and meals and other than ho-
tel or motel accommodation is utilised reim-
bursement shall be in accordance with the rates
prescribed in the table below.

Accommodation Involving an overnight stay at
other than a Hotel or Motel

WA�South of 26th South Latitude $50.70
WA�North of 26th South Latitude $58.50
Interstate $58.50

(v) Work related travel beyond 50 kms from the
base location not involving an overnight stay
When an employee travels to a place outside
a radius of 50 kms measured from the employ-
ees headquarters, and the trip does not involve
and overnight stay away from headquarters,
reimbursement for all meals claimed shall be
at the rates detailed table in 11.3 a) (ii).

b) Payment for Part Days
If the employee is in a location other than their head-
quarters for part of a day a portion of the relevant
allowance, approved by the supervisor, is paid as
follows:

Time Percentage Percentage
of Daily of Daily
Rate on Rate on
day of day of

Departure Return
Before 8:00 am 100% 0%
From 8:00 am to 1:00 pm 90% 10%
From 1:00 pm to 6:00 pm 75% 25%
After 6:00 pm 50% 50%

If travelling between 2 locations the time spent trav-
elling is counted as time in the destination.
Time spent travelling between the employee�s home
and a location is counted as time in the location.

c) Payment During Weekends or Work Cycle Breaks
The allowances described in this clause continue
during weekends or work cycle breaks where the
Employee remains in the work location because
PathCentre considers it is not practical to return to
the base location.  The allowances cease when
PathCentre considers it is practical to return to the
base location and the Employee receives a Travel
Allowance as provided for in 11.4.

d) Payment During Leave
During paid Sick Leave the allowances described in
this clause continue if the Employee remains in the
work location and cease if the Employee returns to
their base location.  The allowances are not paid
during Annual or Long Service Leave.

e) Temporary Change to Base Location due to Acting
Arrangements
Where the employee is acting in a position with a
base location different from their substantive posi-
tion, PathCentre will pay for reasonable costs for
meals and accommodation in excess of those the Em-
ployee would normally pay.  The amount to be paid
will be agreed between PathCentre and the employee
prior to commencing the acting arrangement.  The
agreed arrangements will be confirmed in writing
by PathCentre and signed by the employee.

f) If the actual expenses associated with approved travel
and accommodation exceed the allowances the em-
ployee may claim the actual amount on production
of the receipts.

g) PathCentre will reimburse other reasonable actual
expenses on the production of receipts.

11.4 Travel
a) Travel on commencement and cessation

Where the employee is subject to relocation (as de-
fined in the Relocation clause) and they commence
or cease employment PathCentre pays the costs of



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.206

transport between the base location and Perth or an
equivalent alternative location as agreed by
PathCentre.
For all other employees transport costs are not paid
on commencement or cessation of employment un-
less it is agreed by PathCentre in writing prior to
starting work.
All travel is in the employee�s time and is unpaid.

b) Work Related Travel
Work related travel includes:

� travel while working;
� travel to a distant location at the beginning or

end of a period of duty, other work related travel
as agreed by PathCentre.

c) PathCentre pays the cost of work related transport.
Arrangements for payment of travel time are as fol-
lows :

(i) the employee is paid at ordinary rates up to a
maximum of 8 hours for travel between the
employee�s base location and work destina-
tion on a non-work day.

(ii) travel time outside the employee�s normal
work hours on a work day is not paid.

d) Travel for Rest and Recreation
Where the nature and location of the work requires
the Employee to live away from their base location,
PathCentre will contribute to the cost of transport
for rest and recreation during weekends or work cy-
cle breaks as follows:

i) Where it is Practical to Return on Weekends
or Work Cycle Breaks
Where PathCentre considers it is practical for
the employee to return to their base location
each weekend or work cycle break the em-
ployee may travel in their own time and be
paid a Travel Allowance according to the fol-
lowing table.

PathCentre Locations Amount Paid PathCentre Locations Amount Paid
Northam, Pinjarra 14.00 Newman 102.00
Bunbury, Collie, 25.00 Exmouth 107.50
Busselton, Narrogin,

Merredin 37.50 Karratha, Tom Price 124.00
Katanning, Manjimup 49.00 Port Hedland 129.50
Geraldton Albany 59.50 Broome 162.50
Kalgoorlie 68.00 Derby 173.50
Meekatharra 80.00 Kununurra, Wyndham 234.00
Esperance 85.50 Any other area As
Carnarvon 91.00 determined

by
PathCentre

The full Travel Allowance is paid when the
employee arranges transport between their
base and work location at their own cost.  Half
the Travel Allowance is paid where PathCentre
provides transport between the base and work
location whether or not the Employee uses the
transport provided.
If the Employee chooses to remain in the work
location the Travel Allowance is still paid but
any allowances provided for in the Meals and
Accommodation clause cease.

ii) Where it is Not Practical to Return on Week-
ends or Work Cycle Breaks
Where PathCentre considers it is not practi-
cal to return to the base location each week-
end or work cycle break, arrangements for
timing for travel back to the base location and
payment for travel time will be negotiated
between PathCentre and the employee at the
beginning of each such job.  Generally
PathCentre will not require the employee to
be away from their base location for longer
than 6 consecutive weeks.  However this may
be extended to 8 weeks if the full job will be
completed in that time.
PathCentre will pay the cost of transport back
to the base location at the agreed times.

The employee may request travel to a loca-
tion other than their base location.  This may
be approved by PathCentre provided costs to
PathCentre do not exceed the cost of travel to
the base location.

g) Travel When Acting in a Different Location
Where the employee is acting in a position with a
base location different from their substantive posi-
tion, arrangements for payment of transport costs and
travel time to the substantive base location will be
negotiated between PathCentre and the employee
prior to the commencement of the acting arrange-
ment.  PathCentre will not pay for travel if PathCentre
has contributed to the cost of moving the employ-
ee�s family with them to the new location.

h) Travel for Training and Development and Interviews
Where the Employee is required to travel for the
purposes of training and development or for job in-
terviews arrangements for payment of transport costs
and travel time will be negotiated between
PathCentre and the Employee prior to travel taking
place.

i) Payment of Transport Costs
PathCentre may cover transport costs by:

(i) providing PathCentre transport; or
(ii) providing the costs of fares on public trans-

port; or
(iii) authorising the employee to use their own

vehicle and reimbursing transport costs by
paying a Motor Vehicle Allowance at the rates
provided in 11.7.  These rates are paid in full
for work related travel and are paid at half rates
for all other travel covered by this clause and
for travel for relocation under the Relocation�s
clause.

Where Motor Vehicle Allowance is paid the maxi-
mum reimbursement will not exceed the total cost
of public transport for the employee and any pas-
sengers who are entitled to payment of transport costs
by PathCentre.

j) Reimbursement of expenses shall not be suspended
should an employee become ill whilst travelling and
the employee continues to incur accommodation,
meal and incidental expenses.

11.5. Protective Clothing
An employee engaged on work which requires the provi-

sion of protective clothing shall be:
(a) provided with the requisite protective clothing, with

the laundering costs for such protective clothing
being at the expense of PathCentre;  or

(b) provided with an annual allowance, as agreed be-
tween the CSA and PathCentre, which shall incor-
porate the cost of purchase and laundry of the
requisite protective clothing.

Provided that nothing contained in this clause shall affect
the obligations of PathCentre to provide clothing pursuant to
the Occupational Health, Safety and Welfare Act 1984.

11.6. Relieving Allowance
a) An employee who is required to take up duty away

from headquarters on relief duty or to perform spe-
cial duty, and necessarily resides temporarily away
from the employee�s usual place of residence, shall
be entitled to Commuted Relieving Allowance of
$25.00 per day, less $10 per day if 11.6 b) (i) is uti-
lised

b) An employee who is required to take up duty away
from headquarters on relief duty or to perform spe-
cial duty, and necessarily resides temporarily away
from the employee�s usual place of residence, shall
be reimbursed reasonable expenses on the follow-
ing basis:-

(i) Where the employee is:�
(aa) supplied with accommodation and

meals free of charge; or
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(bb) accommodated at a Government insti-
tution, hostel or similar establishment
and supplied with meals;

the employee may elect to take one meal per
day away from the accommodation detailed
in 11.6 b) (i) (1) and (2) and be reimbursed at
the rates detailed in 11.3 a) (ii).

(ii) Where the employee is fully responsible for
accommodation and meals and hotel or motel
accommodation is utilised reimbursement
shall be in accordance with the rates prescribed
in 11.3 a) (ii) or (iii)

(iii) Where the employee is fully responsible for
accommodation and meals and other than ho-
tel or motel accommodation is utilised reim-
bursement shall be in accordance with the rates
prescribed in 11.3 a) (iv).

c) Reimbursement of expenses shall not be suspended
should an employee become ill whilst on relief duty,
provided leave for the period of such illness is ap-
proved in accordance with the provisions of Clause
10.4 - Sick Leave of this Agreement and the em-
ployee continues to incur accommodation, meal and
incidental expenses.

d) When an employee, who is required to relieve or
perform special duties in accordance with 11.6 b) is
authorised by the employer to travel to the new lo-
cality in the employee�s own motor vehicle such
employee shall be reimbursed for the return journey
as follows:-

(i) An employee who is required to supply and
maintain a motor vehicle as a term of employ-
ment for the period of relieving or special
duties shall be reimbursed the appropriate rate
prescribed by Clause 11.7 - Motor Vehicle
Allowance of this Agreement for the distance
necessarily travelled.

(ii) Where the employee will not be required to
maintain a motor vehicle for the performance
of the relieving or special duties reimburse-
ment shall be on the basis of one half of the
appropriate rate prescribed by Clause 11.7 -
Motor Vehicle Allowance of this Agreement.
Provided that the maximum amount of reim-
bursement shall not exceed the cost of the fare
by public conveyance which otherwise would
be utilised for such return journey.

e) Where it can be shown by the production of receipts
or other evidence that an allowance payable under
this clause would be insufficient to meet reasonable
additional costs incurred, an appropriate rate of re-
imbursement shall be determined by the employer.

f) The provisions of Clause 11.4.�Travelling Allow-
ance of this Agreement shall not operate concurrently
with the provisions of this clause to permit an em-
ployee to be paid allowances in respect of both trav-
elling and relieving expenses for the same period:
Provided that where an employee is required to travel
on official business which involves an overnight stay
away from the employee�s temporary headquarters
the employer may extend the periods specified in
11.6 b) (ii) by the time spent in travelling.

g) An employee who is directed to relieve another em-
ployee or to perform special duty away from the em-
ployee�s usual headquarters and is not required to
reside temporarily away from the employee�s usual
place of residence shall, if the employee is not in
receipt of a higher duties or special allowance for
such work, be reimbursed the amount of additional
fares paid in travelling by public transport to and
from the place of temporary duty.

11.7. Motor Vehicle Allowance
An employee who is not required to supply and maintain a

motor vehicle but when requested by the employer voluntar-
ily consents to use their own vehicle for travelling on official

business shall be reimbursed in accordance with the appropri-
ate rates set below.
Area/Rate Cents/Km Engine Size in CC

Under Over 1,600 - Motor
1,600 2,600 2,600 Cycle

Metropolitan Area 37.9 49.5 43.5 17.1
South West Land Division 38.9 50.5 44.6 17.1
North of 23.5 South Lat 43.5 56.2 50.0 17.1
Rest of State 40.0 52.2 46.0 17.1

11.8 Medical Terminology Allowance
A Medical Typist or Medical Secretary shall be paid a medi-

cal terminology allowance of $1,000 pa in fortnightly instal-
ments.

For the purpose of this subclause Medical Typist and Medi-
cal Secretary shall mean those employees classified on a clas-
sification equivalent to Level 1, 2 who spend at least 50% of
their time typing from tapes, shorthand and or Doctor�s notes
of case histories, summaries, reports or similar material in-
volving a broad range of medical terminology.

11.9 Mortuary Staff Allowance
This allowance shall apply to all Laboratory Technicians

and Assistants employed on mortuary duties.
These officers shall be granted an allowance of $1,262 pa,

payable by fortnightly instalments.
This allowance is compensation for the following matters:

(i) the disabilities involved in the handling of and au-
topsy work associated with decomposed , obnoxious,
vermin infested and infected bodies; and

(ii) the need to perform work in refrigerated and other
low temperature storage areas of the Mortuary.

12.�TIME AND SALARIES RECORD
a) PathCentre shall keep or cause to be kept an accurate

record showing:
(i) the name of each employee;

(ii) the nature of the work performed;
(iii) the hours worked each day;
(iv) the salary, allowances and overtime paid to each

employee;
(v) whether the employee does not wish his or her

records to be made available to the CSA if requested.
b) PathCentre maintains a personal file on each employee

and subject to the PathCentre�s convenience, the employee
shall be entitled to examine all material maintained on that
file and take photocopies of such material.

c) The time and salary record shall on demand be produced
for inspection by the General Secretary or duly accredited of-
ficial of the CSA during PathCentre�s usual office hours and
when necessary the duly accredited official of the CSA may
take a copy of the record.

(i) The CSA shall:
(aa) give prior notification to PathCentre on when

it proposes to inspect the record;
(bb) not conduct interviews during normal work-

ing hours in circumstances which will result
in PathCentre�s business being unduly inter-
rupted or otherwise hampered;  and

(cc) treat with confidentiality any information ob-
tained from time and salary records.

(ii) PathCentre�s office shall be deemed to be a conven-
ient place for the purposes of inspecting records and
if for any reason the time and salary record is not
available when the duly accredited official of the
CSA calls to inspect it, the record will be made avail-
able for inspection at a mutually convenient time at
the PathCentre�s office.

13.�WITNESS AND JURY SERVICE
WITNESS

a) An employee subpoenaed or called as a witness to give
evidence in any proceeding shall as soon as practicable notify
their manager/supervisor who shall notify PathCentre.

b) Where an employee is subpoenaed or called as a witness
to give evidence in an official capacity that employee shall be
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granted by PathCentre leave of absence with pay, but only for
such period as is required to enable the employee to carry out
duties related to being a witness.  If the employee is on any
form of paid leave, the leave involved in being a witness will
be reinstated, subject to the satisfaction of PathCentre.  The
employee is not entitled to retain any witness fee but shall pay
all fees received to PathCentre.  The receipt for such payment
with a voucher showing the amount of fees received shall be
forwarded to PathCentre.

c) An employee subpoenaed or called as a witness to give
evidence in an official capacity shall, in the event of non-pay-
ment of the proper witness fees or travelling expenses as soon
as practicable after the default, notify PathCentre.

d) An employee subpoenaed or called as a witness on be-
half of the Crown, not in an official capacity shall be granted
leave with full pay entitlements.  If the employee is on any
form of paid leave, this leave shall not be reinstated as such
witness service is deemed to be part of the employee�s civic
duty.  The employee is not entitled to retain any witness fees
but shall pay all fees received to PathCentre.

e) An employee subpoenaed or called as a witness under
any other circumstances other than specified in 13 b) or d)
shall be granted leave of absence without pay except when the
employee makes an application to clear accrued leave in ac-
cordance with award provisions.

JURY
f) An employee required to serve on a jury shall as soon as

practicable after being summoned to serve, notify the super-
visor/manager who shall notify PathCentre.

g) An employee required to serve on a jury shall be granted
by PathCentre leave of absence on full pay, but only for such
period as is required to enable the employee to carry out du-
ties as a juror.

h) An employee granted leave of absence on full pay as pre-
scribed in 13 f) is not entitled to retain any juror�s fees but
shall pay all fees received to PathCentre.  The receipt for such
payment shall be forwarded with a voucher showing the
amount of jurors fees received to PathCentre.

14.�RIGHT OF ENTRY
The General Secretary of the CSA or a duly authorised rep-

resentative shall on notification to PathCentre have the right
to enter PathCentre�s premises during working hours, includ-
ing meal breaks, for the purpose of discussing with members
of the CSA and other interested employees covered by this
Agreement, the legitimate business of the CSA or for the pur-
pose of investigating complaints concerning the application
of this Agreement, but shall in no way unduly interfere with
the work of employees.

15.�SCOPE
This Agreement shall apply in respect of employees of em-

ployer who are members of or are eligible for membership of
the CSA save for those employees eligible for membership of
the AMA   (The Western Australian Branch of The Australian
Medical Association Incorporated).

SCHEDULE A�SALARIES
Salaries Column A Column B

1st Pay Period on or Example of 1%
Professional after 5/12/96
Employee Employee Scale Annual Fortnightly Annual Fortnightly
Scale rate rate rate rate

Level 1 - U/17 Yrs  11,647 446.54  11,764 451.00
17 Yrs  13,612 521.86  13,748 527.08
18 Yrs  15,877 608.72  16,036 614.80
19 Yrs  18,379 704.61  18,562 711.66
20 Yrs  20,639 791.27  20,845 799.18
21 Yrs/1st Yr  22,672 869.21  22,899 877.91
22 Yrs/2nd Yr  23,370 895.99  23,604 904.95
23 Yrs/3rd Yr  24,068 922.73  24,308 931.95
24 Yrs/4th Yr  24,761 949.30  25,008 958.79
25 Yrs/5th Yr  25,458 976.03  25,713 985.79
26 Yrs/6th Yr  26,155 1002.77  26,417 1012.80
27 Yrs/7th Yr  26,958 1033.53  27,227 1043.86
28 Yrs/8th Yr  27,513 1054.80  27,788 1065.35
29 Yrs/9th Yr  28,333 1086.26  28,617 1097.12

Level 2/4 - 1st Yr Level 2 - 1st Yr 29,316 1123.92  29,609 1135.16
2nd Yr  30,069 1152.79  30,369 1164.32

2nd Yr 3rd Yr  30,860 1183.14  31,169 1194.97
4th Yr  31,697 1215.21  32,014 1227.37

3rd Yr 5th Yr  32,572 1248.77  32,898 1261.26

Salaries Column A Column B
1st Pay Period on or Example of 1%

Professional after 5/12/96
Employee Employee Scale Annual Fortnightly Annual Fortnightly
Scale rate rate rate rate

Level 3 � 1st Yr  33,775 1294.89  34,113 1307.84
4th Yr 2nd Yr  34,712 1330.82  35,059 1344.13

3rd Yr  35,678 1367.87  36,035 1381.54
4th Yr  36,670 1405.90  37,037 1419.95

5th Yr Level 4 � 1st Yr  38,031 1458.05  38,411 1472.63
2nd Yr  39,097 1498.92  39,488 1513.90

6th Yr 3rd Yr  40,194 1540.97  40,596 1556.38
Level 5 � 1st Yr Level 5 � 1st Yr  42,306 1621.96  42,729 1638.18
2nd Yr 2nd Yr  43,734 1676.70  44,171 1693.47
3rd Yr 3rd Yr  45,217 1733.58  45,670 1750.92
4th Yr 4th Yr  46,757 1792.60  47,224 1810.52
Level 6 � 1st Yr Level 6 � 1st Yr  49,232 1887.50  49,725 1906.38
2nd Yr 2nd Yr  50,915 1952.02  51,424 1971.54
3rd Yr 3rd Yr  52,657 2018.80  53,184 2038.99
4th Yr 4th Yr  54,517 2090.10  55,062 2111.00
Level 7 � 1st Yr Level 7 � 1st Yr  57,368 2199.42  57,942 2221.41
2nd Yr 2nd Yr  59,341 2275.07  59,935 2297.82
3rd Yr 3rd Yr  61,488 2357.37  62,103 2380.94
Level 8 � 1st Yr Level 8 � 1st Yr  64,977 2491.13  65,627 2516.04
2nd Yr 2nd Yr  67,476 2586.94  68,151 2612.81
3rd Yr 3rd Yr  70,575 2705.75  71,281 2732.81
Level 9 � 1st Yr Level 9 � 1st Yr  74,445 2854.13  75,190 2882.67
2nd Yr 2nd Yr  77,060 2954.38  77,831 2983.92
3rd Yr 3rd Yr  80,042 3068.71  80,843 3099.40
Class 1 Class 1  84,552 3241.61  85,397 3274.03
Class 2 Class 2  89,062 3414.51  89,952 3448.66
Class 3 Class 3  93,569 3587.33  94,505 3623.20
Class 4 Class 4  98,079 3760.22  99,060 3797.83

SCHEDULE B�PRODUCTIVITY TARGETS
1. Turnaround time

Target: To be completed within 12 months of Registration
of the Agreement
2. Quality IMPROVEMENT

Target: To be completed within 24 months of Registration
of the Agreement.
3. Marketing and Promotion of Pathcentre services

Target a): To be completed within 6 months of Registration
of the Agreement

Target b):  To be completed within 24 months of Registra-
tion of the Agreement.
4. Cost reduction

Target a): Cost savings of $20,000 per annum.
Target b): Ongoing savings of 1%

5. Information technology
Target:  To be completed within 18 months of Registration

of the Agreement.
6. Internal and external communication

a) The PathCentre Board will receive submissions from staff,
for the appointment of a staff elected representatives with
speaking but not voting rights to the PathCentre Board and
make a decision on the submission within 2 months of regis-
tration of the Agreement.
7. Productivity Measurement and Improvement

A. The Productivity Measurement system will be imple-
mented as soon a practicable after the registration of the agree-
ment.
8. Review of positions, structures and classifications

The review will be completed 18 months after Registration
of the Agreement

SCHEDULE C�NUMBER OF EMPLOYEES

PathCentre currently employs approximately 500 employ-
ees

SIGNATURES OF PARTIES TO THE AGREEMENT

Signatories

Signed for and on behalf of the

CIVIL SERVICE ASSOCIATION OF WESTERN AUS-
TRALIA  INCORPORATED by:

DAVE ROBINSON GENERAL SECRETARY
Date: 21/11/96
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Signed for and on behalf of THE WESTERN AUSTRAL-
IAN CENTRE FOR PATHOLOGY AND MEDICAL RE-
SEARCH  by:

KEITH SHILKIN
CHIEF EXECUTIVE OFFICER

Date: 21/11/96

WESTERN AUSTRALIAN MEAT MARKETING
CORPORATION AND THE AUSTRALASIAN MEAT

INDUSTRY EMPLOYEES� UNION WESTERN
AUSTRALIAN MEAT PROCESSING SPEARWOOD

EMPLOYEES AGREEMENT 1996
No. AG 310 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

W.A. Meat Marketing Corporation
and

West Australian Branch, Australasian Meat Industry
Employees� Union, Industrial Union of Workers, Perth.

No. AG 310 of 1996.

Western Australian Meat Marketing Corporation and The
Australasian Meat Industry Employees� Union Western

Australian Meat Processing Spearwood Employees
Agreement 1996

SENIOR COMMISSIONER G.L. FIELDING.
20 December 1996.

Order.
HAVING heard Ms J.D. Allen and with her Mr C.H. Trotman
and later Mr C.H. Trotman on behalf of the Applicant and Mr
D.H. Hopperton on behalf of the Respondent, and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders:

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 18th day of November, 1996 entitled
Western Australian Meat Marketing Corporation and The
Australasian Meat Industry Employees� Union Western
Australian Meat Processing Spearwood Employees
Agreement 1996 be registered as an industrial agreement
and;

THAT the Meat Industry ( Western Australian Lamb
Marketing Board ) Award, No A37 of 1981 be and is
hereby repealed.

(Sgd.) G.L. FIELDING,
[L.S] Senior Commissioner.

Schedule.
WESTERN AUSTRALIAN MEAT MARKETING

CORPORATION AND THE AUSTRALASIAN MEAT
INDUSTRY EMPLOYEES� UNION WESTERN

AUSTRALIAN MEAT PROCESSING SPEARWOOD
EMPLOYEES AGREEMENT 1996

Clause
1. THE AGREEMENT
1.1 Title
1.2 Application Of Agreement
1.3 Duration And Renewal
1.4 Wage increases/No Extra Claims
1.5 National Standards
1.6 Aims and Objectives
1.7 Posting Of Agreement
1.8 Single Bargaining Unit
1.9 Definitions

2. CONDITIONS OF EMPLOYMENT
2.1 Contract Of Employment

3. SENIORITY
3.1 Seniority lists
3.2 Retrenchments
3.3 Dismissal
3.4 Shift transfer
3.5 Service for seniority
3.6 Casuals
3.7 Recommencement of Duties

4. WORK TO BE PERFORMED
4.2 Changes To Systems & Methods of Work
4.3 Hours Of Work
4.4 Rostered Days Off
4.5 Starting And Finishing Times
4.6 Shift Work And Work On Weekends & Public Holi

days
4.7 Redundancy
4.8 Payment Of Wages
4.9 Meal Times
4.10 Employee Facilities
4.11 Juveniles
4.12 Manual Handling

5. PAY RATES AND CLASSIFICATION STRUCTURE
5.1 Rates
5.2 Divisor
5.3 Classification Structure
5.4 Juvenile Pay Percentages

6. ADDITIONAL PAYMENTS
6.1 Overtime
6.2 Productivity Incentive Bonus Scheme
6.3 Meal Allowance
6.4 Superannuation

7. PRODUCTION PROCESSES
7.1 Grindstones
7.2 Tools of Trade
7.3 Sharpening

8. LEAVE PROVISIONS
8.1 Annual Leave
8.2 Sick Leave
8.3 Long Service Leave
8.4 Public Holidays
8.5 Bereavement Leave
8.6 Parental Leave
8.7 Special Leave
8.8 Jury Service

9. UNION ARRANGEMENTS
9.1 Right Of Entry
9.2 Union Meetings
9.3 Notice Board
9.4 Time And Wages Records
9.5 Union Delegate

10. CONSULTATIVE ARRANGEMENTS
10.1 Enterprise Consultative Committee

11. SETTLEMENT OF DISPUTES
11.1 Work to continue
11.2 Dispute procedure

12. OCCUPATIONAL HEALTH AND SAFETY AND
REHABILITATION

12.1 Act, Codes of Practice, Safety Committee
12.2 Rest Periods
12.3 Protective Clothing
12.4 First Aid

13. TRAINING
13.1 Process For Development Of Training
13.2 Induction Training
13.3 Further Training
13.4 Trade Union Training Leave

14. Declaration And Signatories

15. Appendix�Order C695/1992 Productivity Bonus
Scheme
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INDEX OF CLAUSES CLAUSE PAGE
Additional Payments 6 26
Agreement Title 1.1 5
Aims and Objectives (Agreement) 1.6 6
Annual Leave 8.1 28
Application of Agreement 1.2 5
Bereavement Leave 8.5 32
Casual Employees 2.1 10
Changes to Systems and Methods of
Work 4.2 16
Classification Structure 5.3 22
Conditions of Employment 2 9
Consultative Arrangements 10 37
Contract Labour 2.1 12
Declaration & Signatories 14 43
Definitions 1.9 7
Divisor 5.2 22
Duration & Renewal (Agreement) 1.3 5
Employee Facilities 4.10 20
Enterprise Consultative Committee 10.1 37
Grindstones 7.1 28
Hours of Work 4.3 16
Induction Training 13.2 40
Jury Service 8.8 34
Juvenile Pay Rates 5.4 25
Juveniles 4.11 20
Knife Sharpening 7.3 28
Leave Provisions 8 28
Long Service Leave 8.3 31
Manual Handling 4.12 21
Meal Allowance 6.3 27
Meal Times 4.9 20
National Standards 1.5 6
Notice Board 9.3 35
Occupational Health & Safety 12 38
Overtime 6.1 26
Parental Leave 8.6 32
Part-time Employees 2.1 12
Payment of Wages 4.8 19
Pay Rates & Classification Structure 5 21
Posting of Agreement 1.7 7
Production Processes 7 28
Productivity Incentive Bonus Scheme 6.2 26
Protective Clothing 12.3 38
Public Holidays 8.4 31
Redundancy 4.7 19
Regular Daily Hire 2.1 11
Reliability Payment 8.2 30
Rest Periods 12.2 38
Right of Entry 9.1 34
Rostered Days Off 4.4 17
Seniority 3 14
Settlement of Disputes 11 37
Shifts & Work on Weekends/Public
Holidays 4.6 18
Sick Leave 8.2 29
Single Bargaining Unit (Agreement) 1.8 7
Special leave 8.7 33
Starting and Finishing times 4.5 17
Superannuation 6.4 27
Time and Wages Record 9.4 36
Tools of Trade 7.2 28
Trade Union Training Leave 13.4 41
Training 13 40
Union Arrangements 9 34
Union Delegate 9.5 36
Union Meetings 9.2 35
Wage Increases/No extra claims 1.4 5
Warnings/Dismissals 2.1 13
Weekly Employees 2.1 10
Work to be Performed 4 16

1.�THE AGREEMENT
1.1 TITLE
This Agreement shall be known as the Western Australian

Meat Marketing Corporation and the Australasian Meat In-
dustry Employees� Union Western Australian Meat Process-
ing Spearwood Employees Agreement 1996.

1.2 APPLICATION OF AGREEMENT
(a) This Agreement has been negotiated between the West-

ern Australian Meat Marketing Corporation, (WAMMC), the
employer, and the Australasian Meat Industry Employees�
Union, (AMIEU), representing employees engaged in process-
ing operations undertaken at the Spearwood plant only, and
who are eligible to be Union members.

(b) This Agreement is binding on the Union and shall apply
to its officers and members and the employer and the employ-
ees of the employer employed at Spearwood who are eligible
to be members of the Union. Approximately 100 employees
are covered by the Agreement.

(c) This Agreement shall apply in relation to any employ-
ment to which it is applicable to the exclusion of the provi-
sions of Award A 37 of 1981 or any Agreement based thereon
but shall incorporate Order C695/1992 outlining the Produc-
tivity Bonus Scheme.

(d) Any reference to �the employer� in this Agreement shall
include reference to such employer or part thereof notwith-
standing any change in its name or status.

1.3 DURATION AND RENEWAL
(a) This Agreement shall come into operation from the be-

ginning of the first pay period commencing on or after the
date of registration of this Agreement and shall remain in force
until December 31, 1997 inclusive.

(b) The parties to this Agreement agree that negotiations to
renew this Agreement will commence three months prior to
the expiration of this Agreement.

(c) Should negotiations not achieve agreement by the date
of renewal, the wages and conditions of employment shall
continue as at the date of expiration of this Agreement.

1.4 WAGE INCREASES/NO EXTRA CLAIMS
(a) There will be 2 wage adjustments for employees under

this Agreement�
(i) An $8 all purpose adjustment to the 100% pay rate

with proportional adjustments to other classification
rates, effective from the date of registration of this
Agreement.

(ii) A further $8 all purpose adjustment to the 100% pay
rate with proportional adjustments to other classifi-
cation rates effective 12 months from date of regis-
tration of this Agreement.

In addition, as agreed between the Parties there will be a
one-off Safety Net Adjustment payment at registration of this
Agreement which shall compensate employees disadvantaged
during implementation of the 1st and 2nd Safety Net Adjust-
ments.

(b) The payments made under paragraph (a) above shall sat-
isfy all wage adjustments required under Orders relating to
payment of three Award Safety Net Adjustments payable be-
tween 1992 and 1997.

(c) The payments made under Sub-clause 1.4 shall be in
lieu of any National Wage Case increases awarded by the In-
dustrial Relations Commission during the period of this Agree-
ment.

(d) It is a condition of this Agreement that the Union and its
members employed by the Western Australian Meat Market-
ing Corporation undertake not to pursue any extra claims for
the duration of this Agreement during the term of this Agree-
ment�unless subject to (e), (f) and (g) below.

Three panel roster/10 hour days
(e) It is a condition of this Agreement that significant changes

to existing roster or working systems, eg. 3 panel rosters and/
or 10 hour days and/or 6 day weeks, be agreed with the Union
and its members.

(f) Any such changes shall first be subject to an adequate
trial period and monitored by the Enterprise Consultative
Committee (Clause 10).

(g) The Union reserves the right to renegotiate the terms of
this Agreement, upon completion of an adequate trial period
and prior to final introduction of the mutually agreed roster or
working hour arrangements.
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1.5 NATIONAL STANDARDS
This Agreement shall not operate so as to cause employees

to suffer a reduction in ordinary time earnings,or any way in
which it does not take into account the Minimum Conditions
of Employment Act 1993 and the Industrial Relations Legis-
lation Amendment and Repeal Act 1995, or any other stand-
ard as determined by the Western Australian Industrial
Relations Commission.

1.6 AIMS AND OBJECTIVES OF THIS AGREEMENT
(a) The parties to this Agreement are committed to�

(I) Encouraging a harmonious industrial relations en-
vironment through a commitment to consultation and
recognition of the role of the Union and the
responsibilties of the WAMMC in all aspects of this
Agreement.

(ii) During the period of operation of this Agreement
the parties have as an aim improvement of the plant�s
efficiency and productivity in order to assist the Cor-
poration�s international and domestic competitive-
ness. The parties will be addressing key performance
indicators and efforts may include measurement of
operations for comparison with international best
practices relevant to the industry.

(iii) Ensuring the ongoing success and growth of the
Corporation and the job security and career satisfac-
tion of employees.

(iv) The reduction of workplace injuries to zero, and
implementation of a programme of rehabilitation of
injured employees back into the workplace.

(b) To achieve these objectives the Parties agree to consider
a broad agenda through the consultative processes established
by this Agreement. The agenda will include�

(I) Increasing labour flexibity by examining and trialling
alternatives to existing roster, working hours and
working weeks arrangements.

(ii) Ongoing review of work and operational practices
affecting efficiency and job safety and job satisfac-
tion.

(iii) Looking at measures to improve plant utilisation,
including skill improvement, multi-skilling and se-
curity of employment and necessary training.

(iv) Pursuing occupational health and safety issues with
a view to reducing injuries and illnesses suffered by
employees.

(v) Reviewing and improving the Productivity Bonus
Incentive Scheme to the fair benefit of both Parties.

1.7  POSTING OF AGREEMENT
This Agreement shall be posted by the employer in places

accessible to all employees and copies will be held by the
accredited Union delegate.

1.8 SINGLE BARGAINING UNIT
(a) This Agreement has been negotiated directly between

the Parties through a consultative process involving AMIEU
officers, elected delegates, and employees at the Spearwood
plant. The Corporation was represented by senior manage-
ment and management directly involved with processing op-
erations.

(b) This Agreement shall be a complete document repre-
senting the Union and Corporation positions at the Spearwood
plant and there shall be no reference to any other Award or
Agreement based thereon. However the Parties to this Agree-
ment acknowledge that in rewriting an old and considerably
modified document some matters may have been overlooked
and unacceptable outcomes may arise. Matters requiring fur-
ther negotiation shall be initially discussed by the Enterprise
Consultative Committee, established pursuant to Clause 10.
Such matters shall then be referred to the Union and the em-
ployer for determination. It is accepted that compromises
should be negotiated to maintain the thrust of this Agreement
and to provide a basis for change at the time of renewal.

(c) Should both parties fail to find agreement in the event of
a dispute either party may refer the issue to the Industrial Re-
lations Commission.

1.9 DEFINITIONS
(a) Commission
Means the Western Australian Industrial Relations Com-

mission.
(b) Juveniles
Means persons under eighteen years of age.
(c) Sharpening
Means the use of grindstones, emery or like wheels, and the

use of oil, carborundum or like stones, but does not include
steeling.

(d) Union (AMIEU)
Means the Western Australian Branch of the Australasian

Meat Industry Employees� Union.
(e) Elected delegate
Means the elected Union representative for the works as a

whole.
(f) Standard Hours of Work
The starting and finishing times for ordinary working hours

shall not be earlier than 6 am and shall not be later than 6 pm,
Monday to Friday included. Ordinary working hours shall
average 38 hours per week.

(g) Employment conditions�
WEEKLY HIRE�All employees other than casual or
daily hire employees are employed by the week and re-
main subject to one week�s notice of termination.
CASUAL HIRE�Casual employees are engaged for a
period of less than one month with the period of notice
for termination to be no less than 1 hour. Payment shall
be for at least 7 hours employment on each day worked.
REGULAR DAILY HIRE�Refers to weekly hire staff
who have been stood down because of seasonal condi-
tions but who have been selected and who have agreed to
be on standby on a 24 hour notice to report for work on a
daily basis.
PART-TIME�Refers to Weekly Hire staff who have
elected to job share, or have arranged to work for part of
the week on a regular basis.

(h) Grading
Refers to the age and skill levels determining individual pay

rates. Age factors include 16 years and under, 17 years and 18
years and over: skill levels include Entry, and Levels 1,2 and
3.

(i) Productivity Scheme
A bonus payment system based on an output scheme which

takes account of various degrees of difficulty, and therefore
time, involved in production of a diverse range of meat prod-
ucts for a wide variety of markets.

(j) Enterprise Consultative Committee (ECC)
This Committee is comprised of a Union accredited del-

egate, elected employee members and management representa-
tives with the aim of negotiating matters brought to it by the
elected delegate, the Safety Committee, or management.

(k) Base Rate/Ordinary Pay/Award Rate.
Refers to the minimum weekly rate of wage as set down in

Clause 5 for each grading of employee.
(l) Continuous service
For the purpose of Continuous Service, ongoing employ-

ment shall be deemed unbroken notwithstanding�
(a) Periods of Annual leave, Long Service leave, other

or Special leave (agreed to in writing by the em-
ployer).

(b) Any absence from work of not more than 10 days in
a year of employment on account of sickness or ac-
cident.

(c) Any absence with respect to Workers� Compensa-
tion.

(d) Any interruption or ending of the employment if such
interruption is made with the intention of avoiding
obligations in respect of Annual or Long Service
leave ( as defined in the State Long Service Leave
Act No. 763 of 1982).
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(m) Termination
Within this Agreement �Termination� refers to that advice

which, following due process including payout of legally re-
quired accrued entitlments, an employee ceases to be in the
employ of the employer.

Seasonal stand-down with conversion to regular daily hire
does not constitute termination of employment.

2.�CONDITIONS OF EMPLOYMENT
2.1 CONTRACT OF EMPLOYMENT
2.1.1 All Employees
(a) Engagement
An employee shall be informed when engaged of the nature

of his or her engagement whether as a casual, weekly hire,
regular daily hire or part-time employee.

(b) Medical Examinations
It is the responsibility of all employees who feel sick to seek

medical advice to ensure that their attendance at work will not
compromise the Corporation�s personal hygiene procedures,
and its obligations to international food safety laws and regu-
lations.

Employees are required to be medically examined prior to,
and periodically during employment in order for the employer
to meet the export standards imposed by food safety laws,
regulations and its customers and to determine the person�s
physical capacity to perform the prescribed duties. Employ-
ees shall submit to routine medical examinations and certifi-
cation as required by those standards provided that such
medical examinations and certification shall be used for no
other purpose and all expenses relating to such examinations
shall be paid for by the employer.

(c) Notification in Writing
Subject to clause 2.1.1 (a) an employee upon engagement

shall be advised in writing of their employment status, hours
of work and grading.

(d) Appointment and Probation
(i) With the exception of a casual employee, all em-

ployees shall be on probation for 4 months, provided
that where an employee has been employed as a
casual employee in the three months prior to the date
of appointment, that period of employment shall have
the effect of reducing the probationary period, pro-
vided further that such employees shall be on pro-
bation for at least a further two weeks.

(ii) At the conclusion of the probationary period and
whenever necessary prior to that time, the perform-
ance of the employee shall be initially assessed by
the Plant Manager.

(iii) If it is necessary to terminate the services of an em-
ployee during their probationary period he/she shall
be given one days notice during their first month of
employment, or, after that month, one weeks notice,
or alternatively paid out in lieu of such notice/s de-
pending on their length of service.

(iv) Any dispute over such actions shall be referred to
the Enterprise Consultative Committee.

(v) The employee shall be notified in writing of his/her
successful completion of their probationary period.

2.1.2 Weekly Employees
(a) Engagement
All employees other than those employed as casuals shall

be employed as weekly, regular daily, or part-time employees.
(b) Termination

(i) Employment shall be terminated apart from Clause
2.1.8(f) only by one week�s notice on either side.
Such notice shall be given at anytime during the week
but if given at anytime within the employee�s ordi-
nary working hours shall apply from the usual fin-
ishing time for the day except where payment is made
in lieu of notice, in which case, time is calculated
from the time of the notice. In lieu of such week�s
notice, the employer will pay a week�s wages and
vice versa.

(ii) A weekly employee leaving his or her employment
without notice shall forfeit one week�s wages which
may be deducted from monies owed. This clause may
not be binding if management accepts extenuating
and exceptional circumstances.

2.1.3 Casual Employees
(a) Engagement

(i) An employee shall be deemed to be a casual em-
ployee:

(A) If the expected duration of the employment is
to be of less that one month; or

(B) If the notification in Clause 2.1.3 (b) is not
given and the employee is dismissed through
no fault of his/her own within one month of
commencing employment.

(b) Notification
On the first day of engagement the employer shall notify the

employee that he/she is being employed as a casual employee,
and of the expected duration of such employment.

(c) Termination
The period of notice required to be given for a casual em-

ployee is one hour with a minimum payment for 7 hours for
that day.

(d) Loadings
An employee employed under casual conditions shall be paid

at a daily rate of one-fifth of the weekly rate for the classifica-
tion he or she is engaged under as prescribed in this Agree-
ment plus 20% of such rate for each day or shift. The 20%
additional payment is compensation for Holidays, Annual
Leave, Sick Leave, Bereavement Leave and Long Service
Leave which are not entitlements for casual employees.

2.1.4 Regular Daily Hire
(a) Engagement
Weekly employees may be engaged as regular daily hire

employees during any period when not employed on a weekly
basis.

(b) Loading and Entitlements
Regular daily employees shall receive a 5% loading over

the ordinary pay rate as outlined in Clause 5, but additionally
will retain all entitlements applicable to weekly employees
with the exception of pay for Public Holidays not worked
unless these occur within 7 days before or after any period of
non-employment as a regular daily hire employee.

Service for the calculation of annual leave and long service
leave purposes will increase by one day for each day worked.

Service for sick leave will increase by one sixth of a week
for each 20 days worked.

(c) Conditions of Regular Daily Hire
(i) In the event of seasonal downturn and restrictions to

stock supplies, weekly employees may have their
employment status changed to regular daily hire until
termination, or re-instatement to weekly employment
following an increase in stock numbers.

(ii) Regular daily hire employees may be employed in
the event of short fall labour requirements.

(iii) The re-engagement of regular daily hire employees
shall require a notice period of no less than 24 hours.

(d) Payment
(i) Regular daily hire employees shall be paid by elec-

tronic fund transfer on the same day as is applicable
to weekly employees.

(ii) When either the employer or employee wish to ter-
minate regular daily hire employment notice shall
be given by 12 noon before the end of the day on
which the termination is to be effective and all mon-
ies due to the employee shall be paid to the employee
at the end of the working day or, at the employees
request by bank transfer to their account.

(iii) Should such notice not be given and the employee
appears to commence work on the following day, if
there is no useful employment for that person result-
ing in he/she being sent home, he/she shall be paid
at base rate for that day.
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2.1.5 Part-Time employees
(I) A weekly employee may be employed on a part-time

or job share basis with the proviso that the mini-
mum engagement on any one day shall not be less
than 4 hours. The employer should give the employee
one weeks notice of any change to agreed working
hours including days worked, hours worked, and start
and finish times.

(ii) A part-time or job share employee shall receive pay-
ment of wages, annual leave, public holidays, sick
leave, bereavement leave and long service leave as
prescribed in this Agreement for weekly employees
on a pro rata basis in the same proportions as the
number of hours normally worked at the plant. Pub-
lic Holidays will be taken as paid days only if a day
normally worked co-incides with a declared Public
Holiday.

(iii) There will be a minimum of 5 full-time employees
for each part-time/job share employee and this ratio
will be monitored by the Enterprise Consultative
Committee.

2.1.6 Contract Labour
(a) Right To Use Contract Labour
Nothing in this Agreement shall prevent the employer, when

management deems there is a requirement, from utilising the
services of bona fide contract labour hire firms to meet emer-
gency situations of labour shortage.

(b) Contract Labour On A Shift By Shift Basis
Where particular skill and/or supplementary labour is needed

to meet production requirements and the skill and/or labour is
not available from amongst experienced casual or regular daily
employees management may supplement that shift with nec-
essary contract labour.

(c) Delegate Advised
Management will advise the elected delegate when there is

need to employ contract labour.
(d) Productivity Bonus
The overall number of employees on any one day will be

used to calculate productivity bonus payments, but such pay-
ments derived from contract labour will be partially retained
by the Corporation as part offset against the increased cost of
the emergency labour (Clause 8.2.6).

2.1.7 Deductions
(a) An employee not attending to his or her duty shall, ex-

cept where otherwise expressly provided for in this Agree-
ment, lose his or her pay for the actual time of such
non-attendance.

(b) The employer may deduct payment for any day or part
of a day on which an employee cannot be usefully employed
because of:

(i) Any strike, other than a bona fide occupational health
and safety issue that may involve any imminent risk
to the employees health safety and welfare.

(ii) Through any breakdown of machinery, or non- avail-
ability of essential services, for which the employer
cannot reasonably be held responsible.

(iii) Any industrial disputes by employees of authorities
or organisations responsible for the supply of elec-
tricity, water, gas, sewerage or other goods or serv-
ices essential to the continuance of plant operations,
for which the employer cannot reasonably be held
responsible.

(iv) The exception to the above being where it can be
demonstrated that a breakdown at Spearwood has
been the result of the Corporation�s insufficient main-
tenance.

2.1.8 Warnings/Dismissals
Employees who exhibit unsatisfactory performance or be-

haviour, or breach Corporation Health/Hygience policies, shall
be counselled so that they understand the standards expected
of them and will be offered assistance and guidance in achiev-
ing those standards. Each such counselling event or written

notice will be recorded in the employees� records and signed
by the employee and an employer�s representative.

(a) The employer shall not dismiss an employee with-
out valid cause and any dispute relating to this clause
shall be determined in accordance with the agreed
Dispute Settlement Procedure.

(b) (i) Should an employee be found guilty of faulty
and/or inefficient work and/or a failure to ad-
here to policies and procedures established by
the Corporation and advised verbally or by
written notice, the employer shall serve a no-
tice on that employee warning him/her of the
allegation. For Union members the warning
shall be given in the presence of the elected
delegate who will also be given a copy of the
notice concerned.

(ii) If the circumstances referred to in paragraph
2.1.8 (b)(i) occur on a second occasion a sec-
ond notice will be issued.

(iii) If, following a second notice, a further allega-
tion of faulty and/or inefficient work is made
and proven a notice of termination shall be
issued to that employee.

(c) In the event that an employee incurs a second warn-
ing within a period of 12 months that employee�s
record will not be expunged until a further 12 months
has passed from the time of the second warning.

(d) The employer shall have the right to suspend an em-
ployee for up to two weeks without pay in instances
where the employee may otherwise be dismissed.

(e) If the employee recommences at the end of the sus-
pension period such period will not affect continu-
ity of service, but will not be used for accrual of
entitlements.

(f) Nothing in this Agreement shall affect the right of
an employer to summarily dismiss an employee,
without the notice specified in paragraphs (b)(i) and
(iii), because of neglect of duty or proven gross mis-
conduct. In such a case wages shall be paid up to the
time of dismissal only.

3.�SENIORITY
3.1 SENIORITY LISTS
(a) The employer shall keep a seniority list by employment

categories of all employees.
(b) To qualify for seniority, an employee must successfully

complete their 4 month probation period. On completion of
their probation period the employee shall be deemed to have
seniority from the commencement date of his/her employment.

3.2 RETRENCHMENTS
(a) It is the right of the employer to retain a nucleus of skilled

staff within each employment category sufficient to maintain
efficient operations within the prevailing and anticipated sea-
sonal stock supply conditions and/or market requirements.

(b) It is therefore agreed between the Parties that, as com-
mercially necessary, the Corporation can retrench employees
initially within categories commencing with the Entry level,
to a point where an essential nucleus of experienced employ-
ees remains. If necessary, further retrenchments, to a viable
nucleus will then take place from Level 1 employees (process
workers); subsequent retrenchments, with the same proviso
from Level 2 (band saw operators), and finally from Level 3
(butchers).

(c) Other things being equal, the WAMMC will not retrench
an employee before an employee who has been employed for
a shorter time.

(d) If the WAMMC wishes to retain an employee in prefer-
ence to an employee with longer service in the same classifi-
cation (subject to the limits of their skills, competence and
training) it will give 5 working day�s written notice to the
elected delegate of its intention.

(e) If the delegate objects the objection will be advised to
the Plant Manager.

(f) If the Manager cannot resolve the issue the WAMMC
undertakes to consult.
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(g) If the parties cannot reach agreement the matter will be
referred to the Western Australian Industrial Relations Com-
mission.

3.3 DISMISSAL
Nothing in this Agreement operates to prevent the dismissal

of any employee for misconduct or unsatisfactory service.
3.4 SHIFT TRANSFER

(i) An employee transferred from day shift to another
shift will not forfeit their seniority on the day shift
as a result.

(ii) A new employee wishing to transfer from afternoon
shift to day shift may be so transferred and retain
existing seniority providing they have completed
their probationary period.

3.5 SERVICE FOR SENIORITY
(a) The employer shall keep a separate seniority list for

employees regularly employed on the afternoon shift.
(b) The seniority of an afternoon shift employee shall be

based on the accumulation of service through consecutive
periods of employment, and from the date upon which the
employee first commenced employment with the Corporation.

(c) Time worked under conditions of regular daily hire, and
part-time employment will count in calculating seniority.

3.6 CASUALS
Time worked as a casual in accordance with Clause 2.1.3

Casual Employees of this Agreement will not count in calcu-
lating seniority except as outlined in paragraph 2.1.1(d)(i)
Appointment and Probation.

3.7 RECOMMENCEMENT OF DUTIES
(a) The employer shall give listed employees a minimum of

one weeks notice of the date of availability of weekly work.
Such notice may be extended to two weeks notice for employ-
ees who notify the employer that an extended period is re-
quired.

(b) Notice shall be given by placement of a notice in the
Public Notices section of the West Australian Newspaper.
Employees not contactable by telephone shall have written
advice forwarded to their last known address.

(c) Failure by an employee to respond to advice supplied as
per sub clauses (a) and (b) shall result in a loss of entitlement
to seniority, further provided that in the case of unforeseen
circumstances, the employer agrees to hold discussions with
the elected delegate and the employee concerned, with the
view of reinstatement of seniority if the circumstances deter-
mine such.

4.�WORK TO BE PERFORMED
4.1 The employer may direct an employee to carry out such

duties as are within the limits of the employee�s skill, compe-
tence and training and any direction issued by the employer
shall be consistent with the employer�s responsibility to pro-
vide a safe and healthy work environment.

4.1.1 Employees shall perform such work as the employer
or his or her representative requires on the days and during
the hours usually worked by the class of employee affected.

4.1.2 All work performed under this Agreement shall be
carried out to the satisfaction of the employer.

4.2 CHANGES TO SYSTEMS AND METHODS OF
WORK

4.2.1 Significant decisions regarding methods of work, pro-
duction processes, waste minimisation, introduction of ma-
chinery or new technology etc. shall be made following
consultative processes within the Enterprise Consultative
Committee.

4.2.2 New Technology
Where the employer proposes to introduce new technology

that may reduce the number of employees and/or affect the
productivity scheme the employer shall hold discussions with
the Enterprise Consultative Committee.

Prior to the introduction of such machinery the following
shall apply:

(a) The employer shall give the elected delegate and em-
ployees one months notice of the date upon which
the employer intends to install such equipment.

(b) Where, subject to the discussions referred to in
Clause 4.2.1. the parties agree that the new technol-
ogy proposed to be introduced is likely to affect the
operation of the productivity bonus payments
scheme, the parties agree that a trial will be con-
ducted to determine a means of integration of the
technology within the productivity bonus payments
scheme. The trial period will be no longer than one
month, unless otherwise agreed by the Parties.

(c) Whilst any trial as set out in 4.2.2(b) above is being
conducted, employee earnings from productivity
bonus payments shall not be adversely affected, save
that seasonal/supply factors may reduce throughput
and thus the practical posssibility of bonus level
achievement.

(d) At the conclusion of the trial, the method agreed be-
tween the Parties for integration of the technology
within the productivity bonus payments scheme shall
be applied, and employees will revert to actual earned
productivity bonus payments.

4.3 HOURS OF WORK
(a) Except as provided elsewhere in this Agreement, the

ordinary hours of work for all employees, other than part-
time or daily hire, but including casuals, shall be 38 hours per
week.

(b) The actual ordinary working hours shall not exceed 8
hours on any day or 38 hours in any week to be worked in the
case of employees other than shift workers, on 5 days of the
week, Monday to Friday inclusive, between the hours of 6.00
am and 6.00pm subject to Clause 4.6 (Shift Work and Work
On Weekends And Public Holidays).

4.4 ROSTERED DAYS OFF�weekly workers
Employees shall take their rostered time off in the follow-

ing manner:
(a) During the period from 1 September to 31 Decem-

ber in any year, employees will accrue two hours per
week towards 4 rostered days off to be taken at the
employer�s discretion over the Christmas�New Year
and/or Easter holiday periods or such other times as
may be agreed between the employee and the em-
ployer.

(b) During the period from 1 January to 31 August in
any year:

(i) The ordinary hours of work shall not exceed
6 hours on Friday, with payment for Fridays
calculated as 20% of the ordinary weekly rate
for each classification.

(ii) Employees may continue to work for up to
six hours on a Friday before a meal break of
at least 30 minutes is required.

4.4.1 Implementation
Rostered days off shall be taken with payment for each

rostered day off calculated as 20% of the ordinary weekly rate
of wage for each classification.

4.4.2 Resignation or Termination
Any rostered time off not taken shall be paid out upon resig-

nation or termination.
4.4.3 Service
Time spent on annual leave, long service leave, maternity/

paternity leave or Worker�s Compensation shall not be treated
as service for the purpose of this Clause.

4.4.4 Other Leave
Where an employee has already been granted a rostered day

off on a particular day, he or she shall not be entitled to sick
leave or bereavement leave in substitution for the rostered day
off.

4.4.5 Casual Employees
This Clause shall not apply to casual employees.
4.5 STARTING AND FINISHING TIMES
(a) The starting and finishing time for ordinary hours shall

not be earlier than 6.00am and not later than 6.00pm Monday
to Friday inclusive.

(b) Starting and finishing times shall be mutually agreed
between the employer and the employee.
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(c) Significant changes proposed to start and finish times
will be discussed by the Enterprise Consultative Committee.

(d) Management has the right to alter start and finish times
applying to individuals or a group of employees.

(e) An employee directed to an earlier start time will com-
plete 8 hours at ordinary rate before being entitled to overtime
rate for further work, save that in circumstances where work
prior to the completion of ordinary hours ceases due to a man-
agement decision overtime shall be paid on authorised �pre-
start� work.

(f) Employees shall be given at least one days notice of any
change to start and finish times, and at least one weeks notice
of changes to days rostered for work.

4.6 SHIFT WORK AND WORK ON WEEKENDS AND
PUBLIC HOLIDAYS

4.6.1 Introduction of Shift Work
(a) The employer may introduce shifts providing that prior

to such implementation the Enterprise Consultative Commit-
tee must be notified, and will negotiate and reach agreement
on the relevant starting and finishing times for the intended
shift.

(b) The employer shall not require an existing employee to
work on shifts other than the day shift, if the employee has a
justifiable reason for not so working.

(c) Shift work, other than that provided by this clause, shall
be be discussed with the Enterprise Consultative Committee.

4.6.2 The spread of hours for an �Afternoon Shift� shall
commence between 4.00pm and 7.00pm and extend until 12.30
am before work attracts overtime penalty rates.

4.6.3 Penalty Rates
Overtime after 12.30am will be paid at 1.5 times the shift

rate until 1.30am, after which overtime shall be paid at double
the normal shift rate.

4.6.4 Shift Allowances
An employee on afternoon shift shall be paid the appropri-

ate rate for the grading for which he/she is employed under
the Agreement, plus 15% thereof.

4.6.5 Work On Weekends and Public Holidays
(a) All process work performed on a Saturday shall be paid

at 1.5 times ordinary pay for the first 2 hours and double time
thereafter, provided that employees required to work on a Sat-
urday shall be guaranteed a minimum of 5 hours work.

(b) Transport, loading and maintenance work performed on
a Saturday shall be paid at 1 1/2 times ordinary pay for the
first 2 hours and double time thereafter and be guaranteed a
minimum of 3 hours work.

(c) All process work performed on Sunday shall be paid for
at double time provided that employees required to work on a
Sunday shall be guaranteed a minimum of 4 hours work.

(d) Public Holidays
An employee who voluntarily agrees to working on a Pub-

lic Holiday shall be paid double the ordinary rate and will be
guaranteed payment for a minimum of 4 hours work.

4.7 REDUNDANCY
 Redundancy provisions shall be as per the Public Sector

Management (Redeployment and Redundancy) Regulations
1994.

4.7.1 Transmission of business
(a) Where a business is, before or after the date of this Agree-

ment, transmitted from the employer (the transmitter) to an-
other employer (the transmittee) and an employee who may,
at the time of such transmission, become an employee of the
transmittee�

(i) The continuity of employment of such employee shall
be deemed not to have been broken by reason of
such transmission.

(ii) The period of employment which the employee has
with the transmitter shall be deemed to be of the
employee with the transmittee.

(b) Employees of the transmitter not transferring to the
transmittee shall have all accrued entitlements paid out at the
time of of termination.

(c) In this sub-clause �business� includes trade, process,
business or occupation and includes part of any such business
and �transmission� includes transfer, conveyance, assignment
or succession whether by agreement or by operation of law,
and �transmitted� has a corresponding meaning.

4.8 PAYMENT OF WAGES
4.8.1 Wages shall be paid during the employees normal

working hours on the usual pay day of the employer, which
shall not be later than Friday in each calendar week.

4.8.2 Wages shall be paid by electronic funds transfer to the
employee�s nominated bank or similar account.

4.8.3 On each pay day each employee shall receive a state-
ment on the pay envelope or pay slip showing the total amount
of ordinary wages, overtime and all deductions therefrom, in
respect of all such moneys paid to him or her inclusive of
productivity.

4.8.4 Wages due to a casual employee, or terminated em-
ployee, shall be paid by a company cheque immediately on
the finish of work on each day on which he or she is engaged,
or terminated, if so requested by any such employee.

4.9 MEAL TIMES
4.9.1 A period of one half hour shall be allowed to all em-

ployees no later than five (5) hours after commencing work.
A mid-day meal break shall be allowed commencing at any
time between 11.00am and 2.00pm. Notwithstanding anything
else contained in this clause, employees may by mutual con-
sent be allowed either half an hour, three quarters of one hour
or one hour for meal breaks.

4.9.2 (a) Except in the event of an emergency (eg. plant
breakdown or lack of product), no variation may be made to
an established meal break unless 24 hours notice is given to
the employees concerned. Such notice shall be deemed to have
been given by the posting of a notice on the locked notice
board.

(b) In the event that a variation to a meal break is sought
and agreement cannot be reached between the employer and
employees, this matter shall be considered by the Enterprise
Consultative Committee which shall make a recommendation
on the matter.

(c) In the event of a machinery breakdown or product short-
age within one half hour of a normal meal break an employee
may be directed to take their break early.

4.9.3 An employee called upon to work during a meal inter-
val shall be paid at double the rate to which the employee
would otherwise be entitled and shall continue to receive such
rate until a meal break is taken.

4.9.4 Afternoon Shift Workers
Afternoon shift workers shall be allowed a meal break no

less than 5 hours after commencing their shift.
4.10 EMPLOYEE FACILITIES
4.10.1 The employer shall provide the following facilities

for employees�
(i) Boiling water in sufficient quantities to make an ad-

equate supply of hot drinks for each employee im-
mediately each meal or rest break commences.

(ii) A microwave oven for the heating of pre-cooked
meals.

(iii) Changing rooms, dining rooms, toilets, wash basins,
showers, etc., in accordance with the provisions of
the Code of Practice for Workplaces made pursuant
to the Occupational Health, Safety & Welfare Act.

(iv) Adequate supplies of cool potable drinking water at
convenient locations.

(v) Adequate supplies of anti-bacterial soap and sterile
hand drying equipment (eg. paper towels) in all wash-
rooms.

4.11 JUVENILES
4.11.1 No juvenile employee shall be permitted to work in a

chamber with a temperature below zero Celsius. �Chamber�
shall mean any room artificially cooled.

4.11.2 Provided that, where there is no express provision in
this Agreement, juveniles may be employed on a particular
task after the employer has consulted with the Enterprise
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Consultative Committee as to the suitability of such tasks for
juveniles.

4.11.3 Except as provided in this clause, and unless a con-
trary intention appears, the terms and conditions prescribed
by this Agreement shall apply to juveniles as well as adults.

4.11.4 Rates of wages shall apply as provided for in Clause
5 Pay Rates. Juvenile rates shall be subject to the following
provisions �

(i) A juvenile shall not be permitted to operate any form
of pneumatically, hydraulically or electrically driven
machinery (eg flow wrapper, bandsaw, backstrapping
machine, gas flush machine, french rack machine,
strapping and cryovac machine).

(ii) Provided a person under 18 years shall not be per-
mitted to use a knife�unless there is mutual agree-
ment with the Enterprise Consultative Committee as
to that person having received the required training
and having reached the required level of competence.
Where juveniles are used in this capacity they will
be paid the appropriate adult rate.

4.12 MANUAL HANDLING

To reduce accidents it is essential that employees are not
exposed to hazards in the course of their duties. Manual han-
dling at Spearwood, particularly lifting and carrying, is a haz-
ardous activity and management and employees should be
aware of and adhere to the Code of Practice attaching to the
Occupational Health, Safety and Welfare Act 1984.

Management and the Safety Committee will co-operate to
continually assess accident risk, to make safe hazardous areas
and operations, and to train supervisors and employees in con-
trol methods to eliminate or reduce the risk of injuries.

All employees are referred to the Code of Practice Manual
Handling Sections 4.21�4.26 and 5.19�5.43 for particular
guidance with respect to handling weights.

Juveniles required to do any physically demanding labour
shall do so in accordance with their physique and their capac-
ity to handle the task involved. If this becomes a matter of
dispute it shall be resolved by consultation within the Enter-
prise Consultative Committee.

5.�PAY RATES AND CLASSIFICATION STRUCTURE

5.1 RATES

The following are minimum weekly rates of wages payable
to employees on registration of this Agreement and shall in-
clude Arbitrated Safety Net Adjustments as set out in Clause
1.4 Wage increases/No extra claims.

Date of 12 months after
Classification Registration Registration

$ $
Entry
(Relativity of
80% of C10 rate
in Metal Trades
(General) Award) 346.60 352.96
Level 1
(Aligned with
C12 rate in
Metal Trades
(General) Award
with relativity of
87.4% of C10 rate) 378.62 385.60
Level 2
(Aligned with
C11 rate in
Metal Trades
(General) Award
with relativity of
93.1% of C10 rate) 403.48 410.75
Level 3
(Aligned with
C10 rate in
Metal Trades
(General) Award
qith relativity of
100%) 433.20 441.20

5.2 DIVISOR
Payment of hourly wages shall be calculated on the basis of

a 40 hour divisor.
5.3 CLASSIFICATION STRUCTURE
The skills required in the workplace are broadly grouped

into the following levels of the classification structure.

Entry Level
80% of the Trade Rate (C10)

New employees at this level are undertaking on-the-job train-
ing during an initial period of employment of six months. Such
training may include information on the company or enter-
prise, the Union and this Agreement, occupational health and
safety requirements, plan layout, quality control/assurance
production techniques, work and documentation procedures,
training requirements and career path opportunities. An em-
ployee would also be expected to demonstrate that he/she has
the attitude and ability to work in a team environment.

An employee at this level performs routine labouring duties
essentially of a manual nature, works under direct supervi-
sion, exercises minimal judgement, works to defined proce-
dures, may perform general cleaning duties and is undertaking
on-the-job training to enable him or her to work at Level I.

During the initial six months of employment, an employee
with previous experience in the meat industry may request to
have his/her competence assessed by the Plant Manager (or
his/her nominee). If the employee demonstrates his/her com-
petence in the tasks required by the criteria for Level I to the
satisfaction of the Plant Manager (or his/her nominee) he/she
will progress to Level I. If the employee is unable to demon-
strate the required competence, he/she shall not request an-
other assessment within three months.

After three months employment at Entry Level, an employee
with no previous experience in the meat industry may request
to have his/her competence assessed by the Plant Manager (or
his/her nominee). If the employee demonstrates his/her com-
petence in the tasks required by the criteria for Level I to the
satisfaction of the Plant Manager (or his/her nominee) he/she
will progress to Level I. If the employee is unable to demon-
strate the required competence, the balance of the initial six
months employment will be completed before he/she
progresses to Level I.

Level I
C12�87.4% of the Trade Rate (C10)

Has completed on-the-job training to enable the employee
to perform work within the scope of this level.

At this level an employee:
(1) Is responsible for the quality of their own work, sub-

ject to routine supervision.
(2) Works under routine supervision, either individually

or in a team environment.
(3) Exercises discretion within their level of skills and

training.
Indicative of the tasks which an employee at this level will

be capable of performing are the following�
� Operating flexibly between production stations.
� Operating machinery and equipment that perform

routine functions.
� Engaging in one or more of the following: receiv-

ing, despatching, weighing, distributing, sorting,
checking, stamping and packing; Operating manual
equipment including fork lifts, pallet trucks and hand
trolleys.

� Measuring accurately.
� Assisting in on-the-job training in conjunction with

trades persons and/or supervisors and trainers.
� Basic inventory control in the context of production

process.
� Carcass and/or primal cut trimming to a customer

specification and export requirements.

Level 2
C11�92.4% of the Trade Rate (C10)

Has completed on-the-job training to enable the employee
to perform work within the scope of this level.
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At this level an employee performs work above and beyond
the skills attained by a fully trained Level 1 employee.

(1) Works according to complex instruction and proce-
dures.

(2) Assists in the provision of on-the-job training to a
limited degree.

(3) Co-ordinates work in a team environment or works
individually under general supervision.

(4) Is responsible for assuring the quality of their own
work.

Indicative of the tasks which an employee at this level will
perform competently are the following�

� Operating a band saw so as to be able to perform all
cuts to customer specification and export require-
ments with a minimum of wastage.

� Maintaining band saw equipment.
� Machine setting, loading and operation.
� Using tools and equipment within the scope of (ba-

sic non-trades) maintenance.
� Conducting basic quality checks on the work of oth-

ers.
� Assisting with on-the-job training in conjunction

with supervisors/trainers.

Level III
C10�100% of the Trade Rate (Trade Certificate or Five
Years Trained)

A Level III holds a Trade Certificate or is able to demon-
strate that he/she can exercise skills and knowledge of that
trade. At this level an employee performs work above and
beyond the skills of Level I and Level II employees and to the
level of their training.

Indicative of the tasks which an employee at this level will
be capable of performing, are the following�

� Properly caring for the tools of trade (ie. a knife).
� Knowing the cutting lines and natural seams of a

lamb carcass and all the bone joints.
� Removing meat cuts without damage, ie knife scores

to other cuts, by following the prescribed cutting lines
to produce the required product.

� Working in a safe manner and not endangering other
employees.

� Understanding and applying quality control tech-
niques.

� Performing work under limited supervision, either
individually or in a team environment.

� Performing non-trade tasks incidental to the work.
� Performing work, which while primarily involving

the skills of the employee�s trade, is incidental or
peripheral to the primary task and facilitates the com-
pletion of the whole task. Such incidental or periph-
eral work would not require additional formal
technical training.

� Inspecting products and/or materials for conformity
with established operational standards.

� Assisting in provision of on-the-job training in con-
junction with supervisors/trainers.

An employee at each level will be required to carry out
work as the employer may reasonably require, subject to
the limits of their skills, competence and training.

5.4 JUVENILES
Juvenile employees shall receive the following percentage

of the adult rate of pay of the classification applicable.
16 years and under = 60%
17 years = 75%
18 years and over = 100%

6.�ADDITIONAL PAYMENTS
6.1 OVERTIME
6.1.1 General

(i) It is a condition of engagement and of employment
that an employer may require an employee to work
reasonable overtime (including overtime on Friday,

Saturdays and Sundays) at overtime rates and such
employee shall work overtime in accordance with
such requirements.

(ii) Penalty rates shall apply to all overtime of 15 min-
utes or more with the final 15 minutes rounded up
or down from the actual finishing time.

(iii) Overtime shall be calculated after 8 ordinary hours
have been completed in any one day.

(iv) In calculating overtime each day shall stand alone
and the maximum rate payable shall be double the
ordinary rate.

(v) An employee (other than a casual employee) who
works so much overtime on top of ordinary hours
that commencement of work on the succeeding day
occurs within 8 hours of ceasing that overtime shall
be released, without loss of pay for any time not
worked, until 8 hours after such overtime has elapsed.

(vi) Pre Start Overtime
It is a condition that pre-start/set-up employees work
through to the full finish time of the plant.
Pre-start or follow-up work performed outside the
spread of hours shall be deemed as overtime.
Work performed prior to the normal start-time shall
be deemed to be part of the ordinary hours of work
for that day or shift and overtime shall not be paid
until the completion of 8 ordinary hours, including
such pre-start time, the exception being if work for
the day finishes before 8 hours in which case Clause
4.5(e) applies.

6.1.2 Standard Hours
Time worked after the 8 ordinary hours in any day shall be

deemed to be overtime and shall be paid for at time and one
half for the first two hours and double time thereafter. Ordi-
nary hours commence from the start time properly advised to
each employee.

6.1.3 Shift Workers
Time worked after 8 ordinary hours on any shift shall be

paid for at time and a half for the first 2 hours and double time
thereafter, based on the normal shift rate of pay. See Clause
4.6.3.

6.1.4 Leading Hand Allowance
An employee who is placed in charge of more than two other

employees for not less than one day shall be paid the follow-
ing weekly Leading Hand�s Allowance for all purposes�

 3 to 10 people $18.00
11 to 20 people $28.05
21 or more people $36.90

6.2 PRODUCTIVITY INCENTIVE BONUS SCHEME
(a) Order C695/1992 relating to the practices and Rules of

the Productivity Bonus Scheme is attached as an Appendix to
this Agreement.

(b) A bonus will be paid to employees meeting requirements
of the incentive payment system during high throughput peri-
ods as defined by the Enterprise Consultative Committee.

(c) Individual payments under the scheme shall be condi-
tional on the basis that the employee shall have taken no un-
authorised absences during the week pertaining to the
productivity period involved, save that in the event of a prop-
erly notified (at least 24 hour) notice of a National AMIEU
stoppage employees who are members of the Union may be
deemed as on authorised leave during the period of such stop-
page.

(d) For the purposes of this clause, unauthorised absence
will include industrial action where the dispute settlement pro-
cedure has not been adhered to explicitly.

(e) The conditions and calculations of the bonus incentive
scheme will be determined on a weekly basis for each shift.

(f) Because of the negative impact of frequent individual
absences on the bonus payments to other, more reliable, work-
ers, the Enterprise Consultative Committee shall discuss prob-
lems relevant to this issue and provide recommendations to
the elected delegate and Corporation management.
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6.3 MEAL ALLOWANCE
6.3.1 (i) An employee required to work overtime of more

than two hours on any one day (see Clause 6.1 shall be sup-
plied with a meal by the employer or paid $7 by the employer
to purchase a meal.

(ii) If the amount of overtime required to be worked ex-
ceeds 4 hours the employer shall supply a second meal or pay
the employee $7 to purchase same.

(iii) No such meals need to be provided or payments need to
be paid to employees living in the same locality as the
Spearwood plant who can feasibly return home for such meals.

6.4 SUPERANNUATION
6.4.1 Each new employee shall be a member of a Superan-

nuation Fund and the employer shall make superannuation
contributions on behalf of employees in accordance with this
clause.

6.4.2 The Corporation services a number of superannuation
funds including the Meat Industry Employees Superannua-
tion Fund Pty Ltd.

6.4.3 Where an employee has been employed by the em-
ployer on a regular basis for a period of (4) weeks the em-
ployer shall commence superannuation contributions and shall
make payments back to the date of engagement.

6.4.4 The employer�s contribution for employees engaged
as weekly employees shall be as per the Superannuation Guar-
antee Charge Act 1992.

6.4.5 The employer�s contribution for casual employees is
the amount required by the Superannuation Guarantee (Ad-
ministration) Act 1992 and Superannuation Guarantee Charge
Act 1992.

6.4.6 The employer�s contribution will not be paid in re-
spect to any unpaid absence from work of any employee.

6.4.7 Membership of a Superannuation Fund is a condition
of employment.

7.�PRODUCTION PROCESSES
7.1 GRINDSTONES
The employer shall provide sufficient grindstones where the

employees are required to use knives in the course of their
duties.

7.2 TOOLS OF TRADE
7.2.1 Labourers and Butchers
(a) The following tools of trade shall be supplied to labour-

ers and Butchers when necessary for the performance of their
duties�

(i) Knives, equipped with a suitable guard of the type
which prevents the hand from slipping on to the
blade.

(ii) Scabbard or other sheath made of impervious and
non-ferrous material capable of being made sterile
with ease.

(iii) Steel, with a plastic ring of at least 5cm, (two inches)
diameter.

(b) These shall remain the property of the employer.
(c) They shall be returned to the employer on termination of

the employment or if they are not returned the employer shall
be entitled to deduct their cost from any money owing to the
employees.

7.3 SHARPENING
7.3.1 Butchers
(a) Employees who are employed as butchers shall ensure

that knives are sharp before the commencement of each shift
and shall sharpen their knives or any other tool that they are
required to sharpen and keep sharp in the performance of their
duties, at times which do not interfere with the smooth run-
ning of the plant.

(b) Provided that should a worker be required to work the
hours prescribed in Clause 4.3 (Hours of Work) of this Agree-
ment sufficient time shall be allowed by the employer to
sharpen knives or any other tool that the employees are re-
quired to sharpen and keep sharp in the performance of their
duties.

8.�LEAVE PROVISIONS
8.1 ANNUAL LEAVE
8.1.1 Except as otherwise provided in this Agreement every

employee, other than a casual employee, shall at the end of
each year of continuous or accumulated employment become
entitled to Annual Leave of four (4) weeks on ordinary pay.
The employer shall give at least 4 weeks notice to an em-
ployee of the date the employee is required to commence an-
nual leave.

8.1.2 Any time during which an employee is absent from
work, except time for which he/she is entitled to claim sick
pay, or time spent on authorised leave, shall not count for the
purpose of calculating the period of entitlement to annual leave.

8.1.3 Where the employer and the employee agree annual
leave may be taken in shorter periods provided that the em-
ployer may only once in the course of a year�s service direct
an employee to take annual leave or a portion thereof at the
employer�s convenience. Provided further that where the em-
ployee and employer reach agreement on the matter, subse-
quent periods of annual leave may be taken at the employer�s
convenience. Any leave taken under this sub-clause shall be
paid at the ordinary rate of pay.

8.1.4 Annual Leave entitlements shall be given by the em-
ployer and shall be taken by the employee before the expira-
tion of a period of 12 months after the date upon which the
right to such leave accrues.

8.1.5 Except as otherwise provided in this clause, payment
shall not be made by an employer to an employee in lieu of
Annual Leave or part thereof to which the employee is enti-
tled under this Agreement nor shall any such payment be ac-
cepted by the employee.

8.1.6 (i) The employer shall pay each employee in advance
before the commencement of Annual Leave their ordinary pay
for the Annual Leave Period.

(ii) A loading of 17.5% shall be paid on the ordinary pay
rate to persons proceeding on approved annual leave, except
that such loading shall not be paid when calculating entitle-
ments for employees resigning prior to completing 12 months
continuous service.

8.1.7 Where any public holiday as provided for under Clause
8.4 (Public Holidays) of this Agreement occurs during any
period of Annual Leave taken by a weekly employee, the pe-
riod of the leave shall be increased by one day in respect of
that holiday.

8.1.8 Where the employment of an employee who has be-
come entitled to Annual Leave provided by this Agreement is
terminated and the worker has not taken any, or part, of that
leave, the employer shall forthwith pay to the worker, in addi-
tion to all other amounts due to him or her, his or her ordinary
pay for the period of that remaining Annual Leave.

8.2 SICK LEAVE
8.2.1 Entitlement
An employee other than a casual who is absent from his or

her work on account of personal illness or on account of in-
jury by accident shall be entitled to 10 days leave of absence
per year without deduction of pay to be accrued at the rate of
one sixth of a week for each completed month of service with
the employer, subject to the following conditions and limita-
tions�

(i) He or she shall not be entitled to paid leave of ab-
sence for any period in respect of which he or she is
entitled to workers� compensation.

(ii) An employee shall be required to produce a medical
certificate (being from a bona fide medical practi-
tioner, dentist, chiropracter, or physiotherapist if re-
ferred to same by a certified medical practitioner) or
other reasonable proof of illness to the employer af-
ter an initial one day absence, or for any period ex-
ceeding one day in any year of service to be entitled
to payment for such absence.

(iii) In the event of an unauthorised absence, and/or where
an employee fails to notify the employer prior to the
commencement of ordinary hours of work of rea-
sons for the illness and/or their non-attendance, the
employee shall forfeit any rights to a productivity
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bonus for that week during which the unauthorised
absence occurred. See Clauses 8.2.2 and 8.2.6.

(iv) With regard to Clause 2.1.1(b) the Corporation re-
tains the right to request an apparently ill employee,
who has reported for work, to leave the premises
and take sick leave until such time as they obtain a
medical clearance.

8.2.2 Reliability Payment
This clause will apply to full-time and part-time weekly

employees who have been in the equivalent of continuous
service for two or more years.

This clause will not apply to casual employees.
This clause will only apply to sick leave accrued from the

date of this Agreement.
(i) The employer may by agreement with any employee,

pay an employee for the portion of sick leave ac-
crued in excess of forty (40) hours in any one calen-
dar year.

(ii) All employees will be required to maintain a mini-
mum sick leave bank of forty (40) hours at all times
in order to qualify for payment in accordance with
the provisions of this sub-clause.

(iii) The payment for accrued hours in excess of forty
(40) will be made in the payment which co-incides
with Christmas.

8.2.3 Method of payment of Accrued Sick Leave
(i) Where authorised sick leave is taken during the year

it shall be paid at the relevant ordinary rate as de-
scribed in Clause 5. �Rates of Pay�.

(ii) Where accrued sick leave is paid out in accordance
with Clause 8.2.2 payment shall be based on the or-
dinary pay rate as defined in this Agreement but shall
be subject to Clauses 8.2.6(ii) and (iii).

8.2.4 Sick dependents
An employee may, in their second and subsequent years of

employment apply for up to three (3) days of their sick leave
entitlement to be converted to leave to care for sick dependents.
The employer may request a medical certificate to support the
application for leave.

8.2.5 Resuming after an absence
(i) Employees absent from work for any reason what-

soever except from Annual, Long Service, Bereave-
ment or Special leave, shall contact the employment
officer or person nominated by the employer by mid-
day on the working day prior to resuming and make
the necessary arrangements to resume work.

(ii) Should any casual or weekly employee present
themself for work after an absence without first mak-
ing the necessary arrangements to resume work, the
employer shall not be obliged to employ him or her
on that particular day.

8.2.6 Ongoing absenteeism
(i) The Corporation and Union acknowledge the high

level of absenteeism existing in the workforce and
agree to co-operate as needed, using legal means if
necessary, to improve the situation to the benefit of
the Corporation and more reliable employees.

(ii) Where as a result of an employee taking unauthor-
ised leave he/she loses entitlement to Productivity
Bonus payments for that week during which the ab-
sence occurred, such witheld bonus will be �pooled�
and distributed proportionally (according to the days
used to calculate the Reliability Payment (Clause
8.2.2) amongst employees qualifying for the Reli-
ability Payment.

(iii) Where the Corporation is required to employ Con-
tract Labour to overcome extreme labour shortage
(Clause 2.1.6), 50% of any productivity bonus, up
to a maximum of $2,500 in any one year, attribut-
able to such contract staff, shall go to the �pool� for
distribution to qualifying employees as in Clause
8.2.6(ii) above. The balance of the productivity bo-
nus derived from use of contract labour shall be re-
tained by the Corporation as an off-set against the
cost of such labour.

8.3 LONG SERVICE LEAVE
(i) The terms and conditions of Long Service Leave shall

be as contained in the LONG SERVICE LEAVE�
State Government Wages Employees ORDER No
763 of 1982 with the proviso that the period for en-
titlement to Long Service Leave shall be extended
to 15 years for new employees from the date of reg-
istration of this Agreement and for existing employ-
ees at completion of their current period in which
accrued entitlements to Long Service Leave apply.

(ii) Current employees will continue to accrue entitle-
ments under existing conditions of service for 7 or
10 years as per Order No. 763/1982. New employ-
ees, or existing employees returning from their final
leave entitlement under conditions prior to this
Agreement, will accrue Long Service Leave after 15
years of service.

8.4 PUBLIC HOLIDAYS
8.4.1 Subject to the conditions and limitations of sub-clause

8.4.2, all employees, except casual employees, shall be enti-
tled to public holidays viz. Christmas Day, Boxing Day, New
Year�s Day, Australia Day, Labour Day, Anzac Day, Good
Friday, Easter Monday, Sovereign�s Birthday, Foundation Day.
But, if any other day be by Act of Parliament or Proclamation
substituted for any of the above mentioned holidays, all em-
ployees shall be entitled to such day in lieu of the holiday for
which it was substituted, providing that the holiday falls on a
normal working day.

8.4.2 An employee shall not be entitled to payment for any
such holiday or holidays if the employee took unauthorised
leave from his or her employment on the working day before
or the working day after such holiday or holidays except where
such absence is by the consent of the employer or on account
of Annual Leave, Workers� Compensation under the relevant
State legislation, Bereavement Leave, Personal Sickness or
Incapacity. A doctor�s certificate provided by the employee if
required by the employer shall be proof of such sickness or
incapacity. Provided that if the employee is dismissed by the
employer through no fault of the employee on a working day
7 days before and re-engaged within 7 days after the holiday
or holidays he or she shall qualify for payment for such holi-
day or holidays.

8.4.3 All employees subject to this Agreement shall receive
payment for the holidays at the ordinary rate prescribed in
Clause 5.

8.5 BEREAVEMENT LEAVE
8.5.1 An employee, other than a casual, shall, on the death

of their spouse or defacto spouse, child or step-child, parent
or step-parent, brother or sister, mother-in-law or father-in-
law, or any other person who, immediately before that per-
son�s death lived with the employee as a member of the
employee�s family, be entitled to paid bereavement leave of
up to 2 days within each year of service.

(i) The 2 days need not be consecutive.
(ii) Bereavement leave shall not be taken during a pe-

riod of any other kind of leave, or be paid for on any
day not normally worked by part-time or regular daily
hire employees.

(iii) Proof of such death shall be furnished by the em-
ployee to the satisfaction of his or her employer.

8.5.2 For the purposes of this clause �wife� and �husband�
shall not include a wife or husband from whom the employee
is separated or divorced but shall include a person who lives
with the employee as a de facto wife or husband.

8.6 PARENTAL LEAVE
8.6.1 Entitlement
Subject to this clause, employees with a minimum of 12

months continuous service with the employer prior to taking
leave pursuant to this clause are entitled to maternity, pater-
nity and adoption leave in connection with the birth or adop-
tion of a child.

Provided that where both parents are employees of the Cor-
poration, the sum total of maternity, paternity and adoption
leave entitled to be taken by both parents in connection with
the birth or adoption of a child shall be no more than 52 weeks
unpaid leave, and provided further that any application by an
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employee for maternity, paternity and adoption leave in ex-
cess of three (3) weeks shall be for a minimum period of thir-
teen (13) weeks.

8.6.2 Maternity Leave
A female employee shall, upon the production of a medical

certificate confirming her pregnancy and expected date of
confinement be entitled to a period of up to 52 weeks unpaid
maternity leave up to the child�s first birthday.

8.6.3 Paternity Leave
A male employee shall, on the production of a medical cer-

tificate naming his spouse (including de facto spouse), con-
firming her pregnancy and expected date of confinement or
date of birth, be entitled to 52 weeks unpaid paternity leave
up to the child�s first birthday. Where both parents work for
the Corporation such leave may be taken as a period of one
week immediately following the birth or adoption of the child
and in any other period up to the child�s first birthday after the
mother has returned to work.

8.6.4 Adoption Leave
An employee shall, upon the production of appropriate docu-

mentation from an adoption agency or government authority
confirming the placement of an adopted child, be entitled to
52 weeks unpaid adoption leave up to the child�s first birth-
day. Such leave may be taken as a period of up to three weeks
at the placement of a child and subsequent period of 49 weeks
or an unbroken period of 52 weeks following the placement
of a child. Where both adopting parents are employees of the
Corporation, this period of unpaid leave may be shared by
both parents.

8.6.5 Job Guarantee
(i) The employer shall not terminate the employment

of an employee on the grounds of pregnancy or ab-
sence on maternity, paternity or adoption leave but
otherwise the rights of the employer in relation to
termination of employment are not hereby affected.

(ii) An employee returning to employment following an
absence authorised by this clause shall be entitled to
a position at the same pay classification as he or she
held immediately before taking such leave, provid-
ing that it is a position for which they are qualified
and capable of performing.

8.6.6 Sick Leave
If a pregnancy is terminated other than by the birth of a

living child the employee shall be entitled to either such pe-
riod of paid sick leave to which she is entitled or such period
of unpaid leave as a registered medical practitioner certifies
as necessary before her return to work.

8.7 SPECIAL LEAVE
8.7.1 An employee who has completed at least five (5) years

continuous employment with his or her employer and who
proves to the employer�s satisfaction the necessity to return to
his or her country of origin may be granted a maximum of
three (3) months unpaid leave of absence provided that where
practicable 14 days notice shall be given in advance of the
taking of such leave.

8.7.2 An employee who is granted leave in accordance with
this clause shall not qualify for, or accumulate, any entitle-
ments under this Agreement for the duration of such leave of
absence.

8.7.3 An employee who fails to resume work at the expira-
tion of his or her agreed period of special leave shall be deemed
to have abandoned his or her employment and his or her em-
ployment shall be deemed to have terminated from the date of
beginning special leave.

8.8 JURY SERVICE
8.8.1 If any employee, other than a casual employee, is re-

quired to attend on any day at Court in compliance with a
summons to appear as a juror he or she shall, for each day on
which he or she so attends, be granted leave by the employer
for that day.

8.8.2 Such employee shall be paid an amount equal to the
difference between the fee to which he or she is entitled for
attending on such day and the ordinary pay rate prescribed in
Clause 5 (Pay Rates) for the classification in which he or she
is employed.

8.8.3 An employee will be required to furnish proof of such
obligation in order that benefits can be paid in accordance
with Sub Clause 8.8.2.

8.8.4 An employee chosen for jury service but not selected
then released by the Court must return to work to receive catch-
up pay for that day.

9.�UNION ARRANGEMENTS
The employer shall hold a supply of AMIEU membership

application forms and payroll deduction forms and will pro-
vide upon request such forms to new employees.

9.1 RIGHT OF ENTRY
(a) Works entry
A duly accredited representative (but not including a per-

son presently employed by the Corporation or another meat
industry enterprise) of the Australasian Meat Industry Em-
ployees� Union shall have the right to enter the Spearwood
premises, at any time Union members covered by this Agree-
ment are employed, for the purpose of interviewing employ-
ees on legitimate Union business, providing that:

(i) Where practical, notice shall be given to the Plant
Manager on the day prior to the visit.

(ii) That the representative shall first attend the office
and advise management of their presence and au-
thority.

(iii) That not more than two representatives visit the plant
at any one time.

(iv) Such right shall not be exercised more than once in
any week other than by consent of the employer.

(b) Additional visits
In the case of an existing or anticipated disagreement con-

cerning any of the provisions of this Agreement, the Union
secretary or duly authorised officer of the Union, on notifying
the employer or manager of the Spearwood premises shall
have the right to enter the premises to view work which is a
subject of disagreement.

(c) Undue Interference
The right of entry exercised by the secretary of the Union or

an authorised Union official shall not unduly interfere with
work and operations of the plant.

9.2 UNION MEETINGS
9.2.1 Authorised Union Meetings may be held once per

month at the Spearwood operation. An Authorised Union
Meeting shall be held during a day shift meal break and the
employer shall be advised if there is any possibility of the
meeting continuing beyond the meal break into ordinary work-
ing time.

9.2.2 On two occasions per annum, subject to notification
provided in sub-clause 9.2.1 above, Authorised Union Meet-
ings shall be permitted to continue up to half an hour into
ordinary working time, and that time shall be paid time.

9.2.3 Any meeting held by the Union with its members at
the Spearwood operation other than an Authorised Union
Meeting shall be held only by permission of the employer,
and shall only be during a day shift meal break.

9.2.4 It will be deemed to be a stoppage if a Union meeting
other than an Authorised Union Meeting established as at 9.2.2
continues beyond the meal break into ordinary working time,
provided that nothing in this subclause shall prohibit the em-
ployer from permitting, upon receipt of a request from the
Union, further time for the meeting concerned, and that such
further time beyond the meal break is unpaid time.

9.3 NOTICE BOARD
9.3.1 The employer shall install a locked notice board in a

prominent position in the works for the purpose of posting
Union notices and information from management and the
Enterprise Consultative Committee.

9.3.2 Productivity Bonus Scheme
(a) The employer shall provide a notice board that indicates

the carcasses available for each days work.
(b) The level of productivity calculated from each preced-

ing day, shall be posted no later than the conclusion of the
following days work.
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(c) In the event of the Corporation being unable to provide
productivity calculations from the previous day due to com-
puter failure, or other circumstances beyond management con-
trol, or if there is a need to recalculate productivity levels, the
employer will ensure that the figures are available as soon as
practicable, and they will indicate on the notice board the rea-
sons for the delay, and give an indication as to when these
figures will be available.

9.4 TIME AND WAGES RECORDS
9.4.1 Except where mechanical recording devices are used

for the purpose of recording starting and finishing times, an
employer shall provide a time book or time sheet and cause to
be entered each day�s starting and finishing times, each day�s
hours of work of each employee (including overtime if any)
and the wages received each week. Such entries shall�

(i) At least once a week, be vouched for by the signa-
ture of the employee or his or her representative.

9.4.2 Time and wages records will be kept in such a manner
that inspection by an official of the Union shall not allow ac-
cess to records of employees or former employees who are
not Union members and have notified the employer in writing
that they do not want Union access to their records.

An authorised Union official may inspect time and wages
records of Union members and any notificaton submitted by
non-member employee that they do not wish Union inspec-
tion of their records following reasonable notice of not less
than 24 hours to the employer.

9.4.3 Such production shall not be required unless the Un-
ion suspects that a breach of this Agreement is being or has
been committed and advises its nature to management.

9.4.4 If an inspection is necessary to investigate such sus-
pected breach the official making the inspection shall be pro-
vided with photocopies of entries in the time book, or time
sheet, or other record, relating to the suspected breach.

9.4.5 It shall be a breach of this Agreement if any person
knowingly makes, certifies or vouches for a false entry in such
time book or time sheet.

9.4.6 Time books, time sheets and other records kept in com-
pliance with this clause shall be kept for at least 6 years after
they have been completed.

9.4.7 Employees whose record from the time clock output
does not verify a start time shall be deemed to have worked
only ordinary hours for that day.

9.5 UNION DELEGATE
9.5.1 The employer recognises the elected delegate at

Spearwood as the appropriate person with whom any matters
relating to the operation of this Agreement will be raised ini-
tially with the Union.

9.5.2 The employer shall release the elected delegate for
Union matters affecting business at Spearwood without loss
of earnings.

9.5.3 The elected delegate shall have access to the use of
company telephones and facsimile machines for matters af-
fecting the Spearwood plant and there is need to contact the
Union�s WA headquarters or a State official.

10.�CONSULTATIVE ARRANGEMENTS
10.1 ENTERPRISE CONSULTATIVE COMMITTEE
10.2 The major parties to this Agreement accept that each

has legal, commercial and social responsibilities which will
limit their abilities to open ended negotiations.

10.3 It is the intention of all parties to this Agreement that
as far as possible matters of contention shall be resolved at
plant level. To this end there shall be an Enterprise Consulta-
tive Committee established at the Spearwood plant.

10.4 The Enterprise Consultative Committee shall consist
of the elected delegate, and other elected employee representa-
tives in equal proportion to management, including senior
management representatives.

10.4.1 Candidates for employee representative elections shall
have at least 3 years service with the Corporation.

10.5 Particular issues or matters relating to the daily opera-
tion of the Spearwood plant must be initially referred to the
immediate supervisor, safety committee representative and/or
elected delegate, whereupon these persons may be able to

immediately resolve the matter. Should such persons not be
independently able to resolve the matter they may elect to re-
fer it to the Enterprise Consultative Committee for resolution.

10.6 An issue should not be the cause of a dispute until it
has been examined by the Enterprise Consultative Committee
and the outcome is unsatisfactory to the Parties involved.

11.�SETTLEMENT OF DISPUTES
11.1 In the event of a dispute the following dispute proce-

dure shall be initiated, but unless there is a safety issue in-
volved work will continue while the Disputes Procedure is
followed. Forms allowing the steps in a dispute to be docu-
mented will be available from the Plant Manager.

11.2 Dispute Procedure�Step 1
(a) The elected delegate shall discuss the matter with the

plant supervisor. If the matter is not resolved.�
Step 2

(b) The elected delegate and plant supervisor shall refer the
matter to the Plant Manager or their nominee. If the matter is
not resolved.�

Step 3
(c) The elected delegate and the Plant Manager shall refer

the matter to the General Manager and /or their nominee and
to the Union Secretary and/or their nominee. The General
Manager shall reply to the dispute as soon as possible, pro-
vided that such reply shall be given within 24 hours of the
matter being referred to him/her.�

Step 4
(d) If no resolution is found after following Steps 1�3, and

either of the Parties believe the response of the other is unac-
ceptable, then each party reserves the right to take further ac-
tion.

Should matters not be resolved either party may take the
issue to the Industrial Relations Commission for hearing and
determination.

12.�OCCUPATIONAL HEALTH AND SAFETY
12.1 OPERATION OF OCCUPATIONAL HEALTH AND

SAFETY ACT, CODES OF PRACTICE AND REGULA-
TIONS

The Parties have agreed to co-operate in pursuing health
and safety issues to ensure compliance with Corporation health
policies and to reduce accident rates and improve rehabilita-
tion where necessary.

12.1.1 The Occupational Health and Safety Act including
all Codes of Practice and Regulations made under the Act
shall apply.

12.1.2 In the event that changes to occupational health and
safety practices are deemed necessary by either party the issue
shall be initially referred to the Safety Committee, then if nec-
essary to the Enterprise Consultative Committee.

12.2 REST PERIODS
12.2.1 All employees, except shift employees, shall be al-

lowed a fifteen (15) minute rest break between 8.00 am and
10.00 am and a fifteen (15) minute break between 2.00 pm
and 4.00 pm, provided that:

(i) if mutually agreed, such rest breaks may be varied
to a twenty (20) minute period between 8.00 am and
10.00 am and a ten (10) minute period between 2.00
pm and 4.00 pm.

12.2.2 Shift employees shall be allowed a fifteen (15) minute
rest break before their meal break and a second fifteen (15)
minute rest break after the meal break.

12.2.3 All employees shall be permitted to take up to three
(3) additional periods of five (5) minutes at fixed times during
ordinary working hours. If overtime extends the working time
an additional 5 minute break may be necessary with the tim-
ing of these breaks possibly varied by mutual agreement be-
tween the employer and the employees.

12.2.4 Such breaks shall not be called if employees are late
back from a Union meeting.

12.3 PROTECTIVE CLOTHING
12.3.1 Weekly and daily hire employees shall supply their

own gloves and boots and maintain these to the hygiene stand-
ards required by management and set out in the Western
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Australian Meat Marketing Corporation�s Personal Hygiene
Code (Document No.SOP-4-9-9). All employees will wear
clean outer clothing, and clean head covering and in accord-
ance with job requirements waterproof boots and aprons.

12.3.2 Clothing for staff shall be available daily, free of
charge prior to the commencement of work and shall be placed
in designated receival areas after work has concluded for the
day.

12.3.3 Supplied clothing remains the property of the em-
ployer and the employee will be responsible for any wilful
damage. Such damage may result in a charge of misconduct
against the employee concerned.

12.3.4 The employer shall provide to employees working in
the chillers appropriate clothing and gloves for the working
environment.

12.3.5 When processing frozen carcasses employees shall
be provided with woollen or similar, inner working gloves
and rubber gloves.

12.4 FIRST-AID
12.4.1 There shall be a person qualified in first aid readily

available to attend to any injuries sustained by any employee.
The Corporation will provide first aid training for selected
employees who are willing to undergo such training.

12.4.2 The employer shall supply transport for the immedi-
ate treatment of any injured employee, without cost to the
employee.

12.4.3 The employer shall maintain an adequate first aid kit
accessible to employees at all times. Such kit shall include as
a minimum�

(a) Cotton wool swabs in plastic bag�2 bags
(b) Assorted sizes of self-adhesive dressings�1/2 dozen
(c) Unmedicated sterile gauze dressings�

small 5 cm�6
medium 7.5 cm�6

(d) Gauze bandages (roller type)�
2.5 cm�3
5 cm�3

(e) Individually wrapped elastic dressing strips�3
(f) Triangular bandages
(g) Antiseptic�1 x 100 ml bottle Centrimide 1 in 1000

strength
(h) One roll of plastic adhesive strapping 2.5cm wide

(eg. SLEEK)
(i) Safety pins
(j) Small unbreakable bowl
(k) Scissors�pointed�1 pair
(l) Tweezers�1 pair

(m) One packet of eye pads
(n) Box of rubber finger stalls

13.�TRAINING
13.1 PROCESS FOR DEVELOPMENT OF TRAINING
13.1.1 Consistent with the objectives set out in Clause 1.6

employees shall be given access to and participate in training
programmes which shall be directly relevant to the needs of
both employees and the Corporation�s business operations and
resources and which shall be established and delivered in ac-
cordance with procedures agreed by the Enterprise Consulta-
tive Committee.

13.1.2 In establishing and delivering training the parties
commit to the following principles�

(i) Training will be predominantly �on the job�, deliv-
ered on Corporation premises but when necessary
off the job training will be provided.

(ii) The Enterprise Consultative Committee will be in-
formed of all training programmes.

(iii) Levels of competency required and assessments as
to whether they have been successfully reached shall
be determined through the consultative process.

(iv) Employees will be given access to appropriate train-
ing programmes.

(v) Employees will be encouraged to participate in train-
ing programmes aimed at skill development, multi-
skilling and other relevant learning.

13.2 INDUCTION TRAINING
13.2.1 All new employees shall complete an induction pro-

gram.
13.2.2 Induction training shall be delivered on the job.
13.2.3 Elected representatives of the Health and Safety Com-

mittee, elected delegates and other appropriate employees may
receive training to assist them play their part in presenting
aspects of induction training with respect to the role of the
Union, features of this Agreement, and Occupational Health
and Safety.

13.3 FURTHER TRAINING
The parties to this Agreement recognise that in order to in-

crease efficiency, productivity and international competitive-
ness of the Corporation, a greater commitment to training and
skill development is necessary. Accordingly the parties com-
mit themselves to�

* Developing a more highly skilled and flexible
workforce.

* Providing employees with career opportunities
through appropriate training to aquire additional
skills.

* Removing barriers to the utilisation of aquired skills.
The Enterprise Consultative Committee will identify skills

needed to enhance multi-skilling and increase workplace flex-
ibility, and to examine future skill needs in the Corporation.

13.4 TRADE UNION TRAINING LEAVE
13.4.1 Entitlement
(a) The employer may provide paid leave to employees for

the purpose of attending trade union training courses conducted
or approved by the AMIEU and/or the Australian Trades Un-
ion Training Authority.

(b) Paid leave of absence may also be granted to attend ap-
propriate courses or seminars as from time to time are ap-
proved by agreement between the parties.

13.4.2 An employee shall be granted up to a maximum of 5
days paid leave per year for trade union training or similar
approved courses of seminars. Leave of absence in excess of
5 days and up to 10 days per year may be granted provided
that the total leave granted in that year and the subsequent
year does not exceed 10 days.

13.4.3 (a) Leave of absence will be granted at the ordinary
rate of pay.

(b) Where a public holiday or rostered day off falls during
the duration of a course, a day off in lieu of that rostered day
off will not be granted.

13.4.4 Subject to sub-clause 13.4.3 of this clause shift work-
ers attending a course shall be deemed to have worked the
shifts they would have worked had they not undertaken the
course, providing that the time of such attendance prevents
them undertaking normal duties.

13.4.5 The granting of training leave is subject to the plant�s
operations and permission will not be given if the absence
interferes with operations.

13.4.6 (a) Any application by an employee shall be submit-
ted to the employer at least 4 weeks prior to the course, pro-
viding that the employer may agree to a lesser period.

(b) Applications for leave shall be accompanied by a state-
ment from the Union indicating that the employee has been
nominated for the course, and shall provide details as to the
subject, commencement date, length, venue and the name of
the authority conducting the course.

13.4.7 A qualifying period of 12 months service with the
Corporation shall be served before an employee is eligible to
attend Union courses or seminars of more than a half day�s
duration. An employer may, where special circumstances ex-
ist, approve an application to attend a course or seminar where
the employee has less than 12 months service.

13.4.8 (a) The employer shall not be liable for any expenses
associated with an employee�s attendance at trade union train-
ing courses.
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(b) Leave of absence granted under this clause shall include
any necessary travel time in normal working hours immedi-
ately before or after the course.

(c) Where practicable the employee is expected to report for
work in the morning before an afternoon or evening course,
and in the afternoon or evening following a morning course.

14.�DECLARATION AND SIGNATORIES
(a) Declaration
This enterprise Agreement has been negotiated through ex-

tensive consultation between management and employees. The
content of the agreement has been canvassed with all parties.
All parties are entering into this Agreement with full knowl-
edge as to the content and effect of the document.

The parties declare that this Agreement�
Is not contrary to public interest;
Is not unfair, harsh or unconscionable;
Was at no stage entered into under duress, and;
Reflects the interest and desires of the parties.

(b) Future Negotiations
The parties agree to commence negotiations on a new agree-

ment no later than 3 months before this Agreement expires.
(c) Signatories
This agreement is made at Spearwood on this the  15th

Day of  November   1996  .
SIGNED FOR AND ON BEHALF OF
WESTERN AUSTRALIAN MEAT
MARKETING CORPORATION IN THE PRESENCE OF:
indecipherable signature
...................................................... Judith. Allen (signed.).....
SIGNED FOR AND ON BEHALF OF
THE AUSTRALASIAN MEAT
INDUSTRY EMPLOYEES� UNION
WESTERN AUSTRALIAN BRANCH IN THE PRESENCE OF:
Glen . Ferguson (signed)
...................................................... R. Hopperton.(signed)....

COMMON SEAL

WESTERN AUSTRALIAN TREASURY
DEPARTMENT ENTERPRISE BARGAINING

AGREEMENT 1996.
No. PSA AG 164 OF 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Civil Service Association of Western Australia

Incorporated
and

Department of Treasury.
No. PSA AG 164 OF 1996.

Western Australian Treasury Department Enterprise
Bargaining Agreement 1996.

PUBLIC SERVICE ARBITRATOR A.R. BEECH.
9 December 1996.

Order.
HAVING heard Mr R. Carlton on behalf of the Applicant and
Mr S. Majeks on behalf of the Respondent and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders:

THAT the Western Australian Treasury Department
Enterprise Bargaining Agreement 1996 is hereby regis-
tered.

(Sgd.) A. R. BEECH,
[L.S] Public Service Arbitrator..

Schedule.

1.�TITLE
This Agreement shall be known as the Western Australian

Treasury Department Enterprise Bargaining Agreement 1996.

2.�ARRANGEMENT
 1. Title
 2. Arrangement
 3. Scope
 4. Parties Bound
 5. Date and Operation of this Agreement
 6. Relationship to the Parent Award
 7. Shared Vision for the Western Australian Treasury

Department
 8. The Issues�

1 Productivity and Other Improvements and
Changes implemented since January 1992

2 Flexible Working Hours
3 Prospective Productivity Improvements

 9. Timetable for Payments
10. Efficiency, Flexibility and Quality
11. Public Holidays
12. Dispute Resolution Procedure
13. Leave Provisions
14. Union Delegates
15. Mechanism for Administrative Changes
16. Re-open Negotiations
17. Number of Employees
18. Signatories

Appendix A�Productivity and Other Improvements
and Changes Implemented Since January 1992
Appendix B�Flexible Working Hours
Appendix C�Salary Scales
Appendix D�Glossary

3.�SCOPE
The Agreement shall apply to all officers employed pursuant

to the Public Sector Management Act 1994 in the Western
Australian Treasury Department under the terms and conditions
as contained in the Public Service Award 1992 and all persons
who are members of or eligible to be members of the Civil
Service Association of Western Australia Incorporated.

4.�PARTIES BOUND
This Agreement shall be binding according to its terms upon:

1. The Civil Service Association of Western Australia
Incorporated;
and

2. the Western Australian Treasury Department.

5.�DATE AND OPERATION OF THIS AGREEMENT
1. The Agreement shall operate from the beginning of the

first pay period commencing on or after 30 June 1996, and
shall remain in operation until 31 December 1997.

2. This Agreement shall not be cancelled or varied during
its term, unless mutually agreed between the parties.

6.�RELATIONSHIP TO THE PARENT AWARD
This Agreement shall be read and interpreted wholly in

conjunction with the Public Service Award 1992.
Where there is an inconsistency between this Agreement

and the parent Award, this Agreement shall prevail to the extent
of any inconsistency.

7.�SHARED VISION FOR THE WESTERN
AUSTRALIAN TREASURY DEPARTMENT

The parties to this Agreement are committed to striving to
achieve Treasury�s mission which is:

�Leadership in advancing the State�s economic and
financial management.�

The mission is built on a commitment to quality, professional
conduct and excellence of service in acting as a catalyst for
improving the State�s financial well being.

Four key principles form the cornerstone of the Treasury�s
current and future approach:

� Unity of Purpose
A unity of purpose across Treasury with a clearly
understood vision for continuous improvement. An
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administrative structure and environment that will
maintain, encourage and nurture a commitment to
efficiency and effectiveness.

� Pursuit of Quality
To maintain the confidence of Government and the
people of Western Australia through the pursuit of
efficient and effective stewardship of resource ac-
quisition, allocation, management, and financial con-
trol and accountability of the Public Sector.

� Active Leadership
Leadership and involvement of all levels of Treas-
ury management and staff in the process of change
for service quality improvement. To ensure continu-
ing success, management and staff will adopt flex-
ible work practices and be acceptable to change in
achieving timely and relevant outputs and outcomes.

� Continuous Improvements
All staff to be encouraged and provided with train-
ing resources to enhance their level of technical skill
and professional expertise.

8.�THE ISSUES
1. Productivity and Other Improvements and Changes

Implemented since January 1992
The Treasury is committed to a continuing process of

improvement to all facets of its operations. Since January 1992,
the following improvements in efficiency, effectiveness and
productivity have occurred, providing significant cost savings:

� Reduction in full time equivalents (FTEs)
� Rationalisation of accommodation and other budget

savings
� Organisational restructuring
� Introduction of improved work practices and en-

hancement of systems
� Increased workload and responsibilities without re-

quiring an increase in FTE�s.
� Introduction of multi-skilling and improved office

communication systems
Details of these improvements are contained in Appendix A

to this Agreement.
2. Flexible Working Hours
To manage seasonal variations in Treasury�s workloads, a

system of flexible working hours has been agreed. Staff will
be allowed to accrue flexible hours during periods of heavy
workloads. These hours will then be available to be cleared as
leave during periods of lighter workloads. This will enable
staff and management greater flexibility to increase productive
hours and reduce unnecessary non-productive hours. The
flexitime bandwidth will be extended to accommodate this
initiative.

Details of flexible working hours are detailed in Appendix
B to this Agreement.

3. Prospective Productivity Improvements
Prospective productivity improvements account for

approximately 5% of the 7.9% salary increase under this
Agreement. The prospective productivity payments consist of
a 2% payment upfront followed by a 3% payment on 1 January
1997.

3.1 Productivity Improvements
The prospective productivity improvement measures include:

� revised uniform and more flexible working arrange-
ments to improve Treasury�s ability to best meet the
needs of its clients and its employees. These include
extending the potential flexibility of weekday ordi-
nary working hours, and allowing for the possibility
of work on the weekend and at a location other than
the usual place of work.

The development of an integrated system of:
� organisational planning including the establishment

of objectives for the achievement of the Department�s
mission and including elements relating to continu-
ous improvement of processes (incorporating best
practice investigations), customer focus, safety and
teamwork;

� working groups to deal with a range of emerging
issues identified as part of the planning process;

� standards for the Department�s performance in meet-
ing its objectives;

� operational workplans derived from the organisa-
tional objectives and standards and the implementa-
tion of improvement strategies relating to the
customers, safety and teamwork;

� personal work plans that are integrated with opera-
tional plans including the identification of standards
of performance and the use of personal development
plans. This system will involve measurement that
includes quantitative measures of performance
against agreed standards and assessment involving
peers, subordinates and superiors;

� development plans that are integrated to ensure that
they are consistent with overall organisational de-
velopment objectives and the achievement of better
value for money training;

� performance management as a continuous process
involving regular reviews and assessments; and

� an information delivery system utilising a Treasury
Internet / Intranet facility and CD ROM software
that allows for more efficient and timely dissemina-
tion of information, both to our customers and inter-
nally.

The information systems development will be completed
over a period of six to eight months with a target date of 1
January 1997 for the completion of the Treasury Intranet and
the release of Financial Administration and Audit Act updates
and Treasurers Instructions on CD-ROM. The completion of
the Treasury Internet system will be targeted for completion
by the end of the first quarter 1997.

Several working groups have been established to progress
critical factors identified in the strategic planning process.
These groups will be reporting over the next six months.

Organisational performance standards will be developed over
the next year as part of the performance management system.

The development of Performance Indicators to be applied
to the outcomes of this agreement will be one of the
responsibilities of the Joint Consultative Committee. The
Committee will develop the Performance Indicators over the
six months to December 1996 and conduct a pilot of the
Indicators for 3 months from 1 January 1997. This will enable
fine tuning and application of the Performance Indicators.

In addition, Treasury undertakes to continue its programme
of productivity improvements through the life of this
Agreement, whilst maintaining existing activities, within the
resource constraints of the published forward estimates.

Through a program of continuous improvement Treasury
will:

� continue to service government�s demand for qual-
ity advice and service in the most efficient and cost-
effective way;

� provide government, the community and employees
with savings gained through improved productivity
and work practices;

� introduce a program to identify and attain �best prac-
tice� in all aspects of its responsibilities to its clients
through ongoing reviews of its business practices
and service delivery, with the aim of identifying and
highlighting barriers to productivity and areas where
there may be under-utilisation, duplication and waste;
and

� conduct a review of the approved average staffing
level of Treasury, with the view to reducing it, over
the period of the agreement, while maintaining the
existing level of customer services. This reduction
will be met through:

- natural attrition;
- a commitment to the extension and promo-

tion of contract and part-time employment; and
- improved work practices.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 22577 W.A.I.G.

We will promote excellence in our staff and in our outputs
by :

� ensuring that Treasury advice is clear and concise,
well-founded, timely and relevant to the pursuit of
government�s objectives;

� clarifying objectives and delegating responsibility to
individuals within Treasury;

� providing an adequately resourced, challenging and
supportive work environment;

� encouraging the professional development of staff
and a broadening of staff skills through training, se-
condments, job rotation;

� establishing an open communication flow of infor-
mation within Treasury;

� our commitment to effective individual and organi-
sational performance management system; and

� continually reviewing our practices and introducing
improvements.

We will maintain a strategic and flexible business focus by:
� enhancing our strategic/corporate planning process

with clear links to organisational and individual�s
plans;

� being flexible in how internal resources are allocated
(including the use of team approaches to issues) to
meet changing demands and policy imperatives of
government;

� ensuring clear points of contact exist in order to pro-
vide our clients with a coordinated and effective serv-
ice;

� communicating with agencies in a manner to under-
stand their needs, to develop their trust, and to con-
vey Treasury�s position;

� assisting managers to manage within a delegated
environment of approved financial frameworks and
standards; and

� streamlined financial information demands on agen-
cies for Treasury purposes.

Treasury will continue to lead in the provision of economic
and financial advice to government and agencies and be a
leader of new ideas by:

� being flexible in encouraging new ideas and debate
(internally and externally) on policy issues of con-
cern to the government;

� being innovative and creative in our policy options
and solutions;

� being prepared to challenge existing practices and
ideas;

� clearly communicating our views in external forums;
and

� researching new approaches and keeping abreast of
the latest developments elsewhere on economic and
financial issues.

However, the parties recognise that it is important to
encourage productivity improvements beyond those currently
identified in this Agreement. Where such improvements are
identified, implemented and savings have been achieved,
(including any productivity improvements started but not
completed by the end of this Agreement) they will be
considered as part of, and payable on or before the
commencement of, the next Enterprise Agreement.

3.2 Expected Benefits
The above proposed productivity improvement measures will

provide a clear and specific return to government and the
community and further Treasury�s ability to fund the
productivity related salary increases contained in this
Agreement. In particular, the measures will increase
productivity by allowing greater flexibility in the deployment
of staff to meet peak workload requirements in particular areas
of Treasury (thereby allowing a reduced average staffing level),
the development of an appropriate (and more flexible) skills
base for Treasury, and better use of current and future
technology to increase workforce productivity. Significant
improvements in productivity are expected from these
initiatives.

The implementation of an integrated Performance
Management System will ensure more focused and efficient
work planning and a better integration of employee skills and
job requirements. Better targeted employee development
programs will provide better value for money and ensure
resources are directed to priority areas from a whole of Treasury
perspective.

The development and implementation of an information
system utilising a Treasury Internet/Intranet facility and CD-
ROM technologies will have a number of ongoing productivity
benefits including an overall reduction in the repetition of
information and a reduction in turnaround time for
documentation dissemination, both internally and to our
external customer base. Further expansion of this approach to
information accessibility will bring about a reduction in cost
of a number of Treasury papers ( ie Budget Papers, Program
Statements), again internally and to our external customers.
The anticipated financial benefits to the Department will be
realised over the life of the agreement and will be ongoing.
The immediate financial return to Treasury will be the offsetting
of the costs of production of the CD-ROMs by the charging
of departments who purchase them.

The continuous development of the emergent issues resulting
from the implementation of key strategies of the Strategic Plan
will enable the department to be better placed to contribute to
the reform process of government. Although it is difficult to
quantify the magnitude of productivity enhancement stemming
from these initiatives it is clear that the strategies being
developed on key issues such as private sector investment in
public infrastructure, fiscal reporting, revenue opportunities
and threats and financial management improvement have major
implications for productivity.

By progressing the productivity measures detailed above,
Treasury will embark upon program of continuous
improvement that will enable it to meet customer needs. It
will also facilitate the vision required for the department to be
at the leading edge of economic and financial policy, whilst
enhancing the skills and career development needs of staff.
This will position the department to anticipate and incorporate
the ongoing innovations in business practices.

The financial returns as a result of the implementation and
progression of the productivity improvements detailed above,
will enable the Department to meet the 5% salary increase
within budget, and will result in total savings to the Department
well in excess of the 5% increase.

It is recognised, to the extent and level of new demands,
additional responsibilities or workloads that are entrusted to
Treasury, there may need to be commensurate adjustments to
Treasury�s forward estimates.

9.�TIMETABLE FOR PAYMENTS

1. Salaries will commence at the level set out in Column E
of Appendix C of this Agreement and will be paid in fortnightly
instalments, payable from the beginning of the first pay period
commencing 9 December 1996.

2. Salaries will be increased by a further 3.0% to the level
set out in Column F of Appendix C of this Agreement from 1
January 1997.

3. Annual increments to employee salaries will be paid in
accordance with the salary scales set out in Appendix C of
this Agreement.

10.�EFFICIENCY, FLEXIBILITY AND QUALITY

1. Past Productivity Improvements

 (i) The Western Australian Treasury Department and
the Civil Service Association of Western Australia
Incorporated agree that between the period 1991-
1995 there have been a range of measures introduced
by Treasury to improve productivity, efficiency, flex-
ibility and quality.

 (ii) The parties agree that such productivity improve-
ments are substantial and in recognition of these
improvements there is a specific salary increase of
2.0% forming part of the first instalment of the pro-
ductivity related salary increase.
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11.�PUBLIC HOLIDAYS
1. The following days will be observed as fully paid holidays:

New Year�s Day, Australia Day, Labour Day, Good Fri-
day, Easter Monday, Anzac Day, Foundation Day, Sov-
ereign�s Birthday, Christmas Day and Boxing Day.

2. When any of the days mentioned falls on a Saturday or a
Sunday (except Australia Day and Anzac Day), the holiday
shall be observed on the next succeeding Monday.

3. When Boxing Day falls on a Sunday or Monday, the
holiday shall be observed on the next succeeding Tuesday.

4. In each case, the substituted day shall be a holiday without
the deduction of pay and the day for which it is substituted
shall not be a holiday.

12.�DISPUTE RESOLUTION PROCEDURE
1. Any questions, disputes or difficulties arising out of the

operation of this agreement will be dealt with in accordance
with the procedures set out in this clause.

2. In the event of any proposed change in employment
conditions, employee grievance or other disputes arising, the
parties are committed to the principles of consultation and
conciliation and agree to follow the procedures set out
hereunder.

3. The parties further agree that all disputes shall be resolved
as expeditiously as possible.

4. Procedure of Settlement of Disputes.
(a) The employee/s and the employee�s Supervisor shall

confer, where appropriate, and clearly identify the
facts and, where possible, resolve the issue.

(b) If not resolved, or if it is inappropriate for the em-
ployee/s to directly approach their Supervisor, the
employee/s, the union representative, the Supervi-
sor and the relevant Manager shall confer and, where
possible, resolve the issue.

(c) If not resolved, the union shall confer with the Hu-
man Resources/Industrial Relations Director and,
where possible, resolve the issue.

(d) If the matter is still not settled, either party may sub-
mit the matter for conciliation/arbitration by the
Western Australian Industrial Relations Commission.

5. Until the matter is resolved in accordance with the above
procedure, the status quo shall remain. While the above
procedure is being followed, no party shall be prejudiced as
to the final settlement by the continuation of work in
accordance with this procedure.

6. Where the dispute involves proposed changes to this
Agreement or parent award, negotiations shall take place
directly between the union/s and the employer.

13.�LEAVE PROVISIONS
The following provisions are aimed at meeting the broad

needs of workers with family responsibilities.
They include:

1. Parental Leave
2. Maternity Leave
3. Adoption Leave
4. Special Family Leave
5. Bereavement Leave
6. A flexible approach to matters such as Short Leave

and Flexible hours of paid work.
1. Parental Leave
An employee who has parenting responsibilities is entitled

to parental leave as follows:
(a) a period of up to 52 weeks unpaid leave in order to

be the primary caregiver of the child;
(b) the period of leave provided in (a) shall not be taken

concurrently with that parental/maternity leave taken
by the other parent;

(c) any period of unpaid parental leave will not be quali-
fying service, but will not be considered as a break
in service;

(d) an employee may seek to extend the period of pa-
rental leave by applying for accrued annual leave,

long service leave or, on application, a further pe-
riod of leave without pay;

(e) an employee may extend or reduce the period of the
original application for parental leave;

(i) parental leave, applied for but not commenced,
shall be cancelled when the pregnancy of the
employee�s spouse terminates other than by
the birth of a living child;

(f) superannuation contributions shall continue during
the period of paid leave;

(g) return to work�
 (i) the employee shall return to a position of the

same classification level performing similar
duties and taking into account the employee�s
particular skills and interests;

(ii) an employee may return on a part-time basis,
in one or more periods at any time from the
birth of the child until the child�s second birth-
day, subject to part-time work provisions as
agreed between the employer and CSA.

It is accepted that parental leave may be accessed by a
person�s partner or other identified significant �family
member� having responsibility for the baby.

2. Maternity Leave
The following Maternity Leave provisions should apply:

(a) a period of up to 52 weeks unpaid leave in order to
be the primary caregiver of the child;

(b) an employee may extend her period of maternity
leave by taking accrued annual, long service leave
or, on application, a further period of leave without
pay;

(c) where, in the opinion of the employee and a duly
qualified medical or midwife practitioner, illness or
risks arising out of the pregnancy or hazards con-
nected with the work assigned to the employee make
it inadvisable for the employee to continue at her
present work, the employee shall be transferred to a
safe job at the salary and conditions attached to her
previous job until the commencement of maternity
leave;

(d) a female employee may work part-time in one or
more periods while she is pregnant, where part-time
employment is, because of the pregnancy, deemed
necessary or desirable by the employee. Such part-
time work provisions as agreed between the employer
and CSA.

(e) an employee may return on a part-time basis, in one
or more periods at any time from the birth of the
child until the child�s second birthday, subject to rel-
evant part-time work provisions as agreed between
the employer and CSA.

(f) maternity leave applied for, but not commenced, shall
be cancelled when the pregnancy of the employee
terminates other than by the birth of a living child;

(g) where the pregnancy of an employee, already on
maternity leave, terminates other than by the birth
of a living child, the employee shall be entitled to
resume work at a time nominated by her provided
the leave does not extend beyond that already ap-
proved. This provision shall also apply should the
child die during the period of maternity leave.

3. Adoption Leave
Employees may take unpaid leave up to a maximum of 52

weeks commencing from the date of leave to care for a newly
arrived adoptee, provided that such leave shall not be taken
by the adoptive parents concurrently. The employee may seek
to extend this leave by taking accrued annual leave, long service
leave, or a further period of leave without pay.

An employee may return to work on a part-time basis, in
one or more periods at any time from the date of the placement
of the child, until the 2nd anniversary of that date, subject to
relevant part-time work provisions, as agreed between the
employer and the CSA.
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4. Special Family Leave
An employee shall be entitled to up to 5 days �Special Family

Leave� per year to care for a sick member of their family or
otherwise attend to urgent family responsibilities. The
employee has the right to determine who is a member of their
family.

When Special Family Leave is taken, it is to be deducted
from an employee�s existing sick leave entitlement. Special
Family Leave is to be available on an hourly basis.

5. Bereavement Leave
(a) An employee shall be entitled to a maximum of two

working days� paid bereavement leave at any one
time, on the occasion of the death of the employee�s
spouse, parent, step parent, brother, sister, child, step
child, grandparent or parent in law or any other of
the employee�s identified significant extended fam-
ily.

(b) By agreement with the employer, the employee may
be extended further paid or unpaid leave as is legiti-
mately required.

6. A Flexible Approach to Short Leave
There should be a flexible approach taken in granting

employees short leave.

14.�UNION DELEGATES
The Facilities Agreement 1992 No. PSA AG2 of 1992 will

continue to apply.

15.�MECHANISM FOR ADMINISTRATIVE CHANGES
1. The parties may, by mutual agreement, amend any

portion(s) where either:
 (i) An omission or error has occurred; or

 (ii) Further clarification is required to eliminate any
ambiguity or misinterpretation.

2. Any agreed amendments under this clause will
immediately become effective upon the mutual agreement of
both parties.

16.�RE-OPEN NEGOTIATIONS
The parties undertake to re-open negotiations at least three

(3) months prior to the expiry of the period of this Agreement
with a view to negotiating and settling a replacement
Agreement.

17.�NUMBER OF EMPLOYEES
On registration, this Agreement will cover 18 employees.

18.�SIGNATORIES
Dated: 11.11.96________________________
Signed on behalf of D. Robinson__
Civil Service Association of (Secretary)
Western Australia Incorporated
Signed on behalf of J.L. Langoulant
Western Australian Treasury (Chief Executive)
Department
13/11/1996

APPENDIX A
Western Australian Treasury Department

Enterprise Bargaining Agreement
Productivity and Other Improvements and Changes

Implemented Since January 1992
Introduction
The Western Australian Treasury Department (Treasury) has

undergone significant restructuring and downsizing since
January 1992.

Over the same period productivity has increased markedly
as measured by the range of additional services that Treasury
provides despite operating with lower staffing levels.

This Schedule documents the staffing rationalisation, budget
savings, productivity and other improvements that have been
implemented since January 1992.

1. Reduction in Full Time Equivalents (FTE�s)
Treasury approved staffing level for the year ended 30 June

1992 was 278.

The approved staffing level for the year ended 30 June 1995
is 202, a net reduction of 76 FTE�s (after allowing for the
transfer of the Capital Evaluation Unit to Treasury which
comprised 3 FTEs). The reduction in staffing levels has been
achieved through the following initiatives:

� The transfer of functions from Treasury to other or-
ganisations. These include�

Minister�s Office 13.0
Information Policy Unit 10.0
Payroll 7.0
Corporatisation Unit 5.5
Records 5.0
Administration 3.0
Library 2.0
Switchboard 2.0
Human Resources 1.5
Finance  1.0
Total FTEs transferred 50.0

� Staff restructuring and better work practices. This
has provided FTE savings of 29 positions. At an
average cost of $42,000, this equates to salary sav-
ings per annum of $1,218,000.

Further FTE reductions will be achieved in the 1995/96
financial year with Treasury�s FTE level being reduced to a
maximum of 197 FTEs, a further reduction of 2%.

The associated savings on salary expenses have been
progressively removed from Treasury�s Budget as they have
been achieved.

2. Rationalisation of Accommodation and Other Budget
Savings

In addition to the salary savings, implementation of operating
cost saving measures have achieved further savings of
$1,840,000 since January 1992. The single largest measure
being a rationalisation of accommodation space through better
work practices and processes.

These savings have also been removed from the
Department�s budget on a progressive basis.

3. Organisational Restructuring
Restructuring has occurred in nearly all Treasury Divisions

since January 1992 to meet new demands of Government and
other Treasury customers. Improved work practices have
increased productivity enabling a greater range of tasks to be
completed with fewer staff and other resources.

3.1 Budgeting Division
The Budgeting Division previously consisted of three major

Branches�Capital, Revenue and Expenditure.
The Revenue and Expenditure Branches have been

amalgamated to form the Recurrent Budget Branch and Budget
Officers are now responsible for the assessment and analysis
of both recurrent revenues and outlays associated with their
allocated agencies.

As part of the ongoing restructuring process, responsibility
for capital works, in relation to agencies primarily funded from
the Consolidated Fund, are currently being assigned to the
Recurrent Budget Branch officers as part of gaining work
practice efficiencies, effectiveness and providing a single focal
point for agencies in their contact with Treasury on budgeting
matters. This change will improve customer services provided
by Treasury and increase the competencies of the Budget
Officers.

The consolidation of the Division�s major activities under
the Recurrent Expenditure Branch will extend the Budget
Officers� role well beyond that of reviewing financial reports.
In summary, budget officers will be required to:

� take a more strategic view of their agencies broader
financial position;

� understand agency performance and to analyse the
efficiency with which outcomes are achieved from
resource input; and

� analyse the efficiency with which assets and work-
ing capital are managed.

This focus will be complemented and reinforced with the
shift to full accrual accounting by agencies and eventually
accrual budgeting as part of the government�s financial
management reforms.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.228

3.2 Financial Resource Management Improvement (FRMI)
Division

The previous Financial Management Development (FMD)
Division was retitled the FRMI Division in February 1993
and restructured into two branches, the Performance
Management Improvement and Financial Management
Improvement Branches, with a saving of 2 FTE positions.

The restructuring has resulted in an improved customer focus
and concentration of the Division�s resources to assist and
advise agencies in their program management structures,
performance management systems and in the preparation of
Program Statements; and providing agencies with advice on
preparing net appropriation arrangements and on other recent
financial management initiatives.

3.3 Economic Policy Division
The Economic Policy Division was restructured in 1992 and

was split into two Divisions, the Economy and Public
Authorities Policy Division and the Intergovernmental
Relations and Revenue Policy Division.

Previously the Economic Policy Division comprised five
branches, State Taxation, Commonwealth/State Financial
Relations, Mining Revenue Policy, Economy and Special
Projects and Expenditure and Industrial Relations.

The restructure was in response to number of factors which
included:

� an increase in workload complexity;
� the addition of functional responsibilities;
� the need to ensure many reactive deadline driven

tasks were completed on time and to a high stand-
ard; and

� recognition of the need to adopt a more strategic
outcome based approach in terms of structure and
day to day operations.

Benefits achieved by the restructure include the ability to
focus on emerging policy issues and the provision of quality
advice to government. This has assisted the government in
lifting the financial performance of the public sector and
enhancing the activities of the commercially oriented areas of
government operations.

The Economy and Public Authorities Policy Division
provides Treasury with the resources to advise on a wide range
of issues related to microeconomic reform including on
government trading enterprise matters and national policy
reforms.

The Government Finance Statistics Branch commenced in
early 1993 and its analyses provide government with a whole-
of-government financial performance perspective which was
not previously available.

3.4 Financial Advisory Services
The Financial Advisory Services Branch underwent a major

restructuring exercise in 1993 to accommodate the
government�s demand for financial reforms such as accrual
accounting.

The restructuring has allowed the Branch to take on
additional responsibilities without increasing Treasury�s staff
resources. Some of those responsibilities and the outcomes
are detailed in Section 5.6 below.

3.5 Accounting Services Division
The System Support and Reporting Branch was formed from

the amalgamation of parts of the two former Branches�
Financial Systems and Financial Management Services.

In January 1992 the Financial Systems Branch was
responsible for development and maintenance of the
Government Accounting System (GAS) with an approved
establishment level of 13 FTEs.

In the Financial Management Services Branch there were 8
FTEs. This included 3 FTE�s responsible for providing support
primarily to GAS users and for ensuring that GAS and the
financial data available from GAS were used effectively. One
FTE was responsible for Branch management, one FTE was
largely devoted to whole-of-government work, and the
remaining 3 FTEs are dedicated to statutory and other reporting
requirements and the monitoring and compliance aspects of
the Treasurer�s Funds.

4. Introduction of Improved Work Practices and
Enhancement of Systems

A range of measures have been introduced to enhance
productivity and improve work practices. These are discussed
below.

4.1 Budgeting Division
The presentation of the 1994/95 Budget was some three

months earlier than previous years.
More extensive use of information technology in the Budget

process and the move to in-house preparation of documents
for the printing of the annual Budget Papers.

The move to a Consolidated Fund has increased awareness
of the State�s cash financing requirement.

Improved financial management and monitoring
arrangements including Net Appropriations to achieve greater
financial flexibility and improved asset management.

Introduction of medium term financial strategies and systems
have resulted from the introduction of five year rolling forward
estimates as part of the overall Budget process and their
publication in the annual Budget Papers.

4.2 Financial Resource Management Improvement (FRMI)
Division

Preparation and publication of the quarterly newsletter
�FRMI News� to improve Treasury�s communication with
agencies, Ministers� Offices, educational institutions, private
sector organisations, etc. in respect of topical financial
management/performance management issues and
developments. First issued in April 1993 its current circulation
is around 750, including interstate and overseas readers.

Preparation and publication in July 1994 of �Program
Performance Management�A Guide for Managers� which
includes a self-assessment/review checklist designed to
improve performance management systems and practices, and
thus productivity, in all agencies. Initial distribution of 250
copies with more than 600 additional copies subsequently
requested.

Client service visits encompassing all budget sector agencies
initiated in August 1994 to improve service delivery and
workplace interfacing with agency staff, an issue related to
performance management and financial management
improvements.

Development and assistance function and customer/Treasury
focus rationalised and improved through 5 workshops held
for nearly 200 financial managers in October/November 1994
covering net appropriations (2) and performance management
and evaluation (3).

As part of a continuous improvement process, Members of
Parliament were surveyed in December 1993 regarding the
usefulness and content of the Program Statements Budget
Paper. The information content was then reviewed accordingly.
The Program Statement preparation process is currently being
significantly upgraded to realise efficiency benefits for agencies
and with an expected saving of one FTE for Treasury.

Micro-controls on changes to sub-programs devolved to
agencies in October 1993 with consequential reduction in
administration and review resources.

Joint development of a Program Evaluation Strategy with
the Public Sector Management Office to implement systematic
reviews of public sector performance (released September
1994), and �Useful Evaluation� guidelines released in March
1995.

Preparation and circulation in March 1995 of �A User�s
Guide to the Program Statements Budget Paper� which
includes guidelines to assist agencies and Ministers� Offices
in the compilation of their annual Program Statements. The
guidelines include a detailed �Program Statements System�
User Manual� supporting a computerised system recently
developed by Treasury to rationalise and streamline the
preparation process leading to the more efficient production
of hard copy version of the Program Statements for printing
of the Budget Paper.

4.3 Economic Divisions
Greater consultation with private sector economic

commentators from a range of industry sectors, including the
Master Builders� Association, REIWA, Chamber of Mines,
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Chamber of Commerce and Industry, Labour Market Research
Centre, BankWest and SGIO.

Significantly enhanced forecasting capability with respect
to the major economic aggregates, particularly Western
Australian forecasts.

Ability to produce and analyse whole of Government Finance
Statistics (GFS) in a considerably more timely and effective
manner.

Improved economic monitoring as reflected in the monthly
�Economic Summary� publication and commentary on a wide
range of economic indicators through timely release of
Economic Notes.

Production of a substantially improved and expanded Budget
Paper�Economic and Financial Overview which examines
what is happening in the economy and analyses the interaction
between government and the economy.

Production of a range of policy papers for general
distribution, such as the �Costing Government Activities�
Guidelines, �Pricing Policies for Government Trading
Enterprises� (GTE�s) and �Project Assessment Techniques�.

Improved understanding and knowledge of the performance
of Western Australian GTEs and their performance relative to
others in the industry.

Full implementation of uniform presentation of Government
Finance Statistics (GFS) information in accordance with the
timetable agreed at the May 1991 Premiers� Conference.

Improved presentation and quality of information provided
to credit rating agencies.

Development of new Loan Council reporting arrangements
based on GFS concepts.

Participation in numerous national initiatives, including
Hilmer (National Competition Policy), National Fiscal
Outlook, National Performance Monitoring, Taxation
Equivalent Regimes, Industry Commission Workshops.

4.4 General Finance
4.4.1 Pensioner Rates Concession Scheme
The Rates and Charges (Rebates and Deferments) Act was

promulgated on 1 July 1992 to:
� replace the Pensioners (Rates Rebates and Defer-

ments) Act 1966, and the Seniors (Water Service
Charges Rebates) Act, 1990;

� eliminate numerous inequities in eligibility and en-
titlement criteria; and

� provide efficiencies in administration.
A review of the administration has indicated that only minor

inequities in eligibility and entitlement are perceived to remain
and that greater efficiencies have evolved to administering
authorities and Treasury through the use of an interpretive
and administration manual produced by Treasury.

4.4.2 Miscellaneous Services Division of the Budget
Treasury has the administrative responsibility for grants

provided through the Miscellaneous Services Division to
various charitable and other public bodies. As at 1 January
1992, there were 33 grants in this category but, with transfers
to more relevant programs, this number had reduced to 21.

4.5 Accounting Services Division
4.5.1 Implementation of the Immediate Cheque Facility

(ICF)
This facility has significantly reduced the resources and time

required for the production of �manual� cheques, virtually
eliminating the possibility of errors (typing, etc.) and
introduced the concept of system based available funds
checking for manual cheques. Non-ICF manual cheques are
still not subject to funds checking at the time of cheque
production. A significant flow-on benefit of this new practice
was the elimination of the use of cash orders by Homeswest,
the previously major cash order user.

4.5.2 Computerisation of Capital Ledgers
The computerisation of Treasury�s Capital Ledgers has

provided resource savings and improved the data base.
Enhancements to the Capital Ledger System has enabled the
billing of public trading enterprises on a monthly basis for
interest and sinking fund charges (previously billed six monthly
and annually, respectively). This has provided cash flow

benefits and increased short term investment earnings. Recoups
from non Consolidated Fund agencies for pension expenditure
has also been computerised and re-scheduled to a monthly
basis (in lieu of quarterly) and this has also improved Treasury�s
short-term investment earnings.

4.5.3 Avoidance of Bank (Deposits) Transaction Fee
Negotiations with Mailwest and the Reserve Bank have

resulted in the use of the Mailwest sub-contracting mail
arrangements for outer metropolitan and country areas cash
collections to be lodged directly with the Reserve Bank. This
has eliminated significant transaction fees charged on deposits
previously lodged through the private banks.

4.5.4 Receiving and Posting Attachments/Advices and
Cheques

� Receipt of Attachments/Advices
The practice of receiving attachments/advices to be
forwarded with cheques was a manually intensive
task which was able to be discontinued.
One FTE was previously devoted to receive attach-
ments, locate the relevant cheque and input the at-
tachment in the envelope. The GAS was modified to
enable provision of sufficient space in the attach-
ment advice portion of the cheque butt to produce
the information.
All agencies were advised to use this GAS enhance-
ment and a saving of one FTE was achieved.

� Liaison with the Reserve Bank of Australia (RBA)
for Operational Efficiencies
Ongoing negotiations with the Bank have identified
a number of mutually acceptable amendments to pro-
cedures and reporting. Improvements include en-
hancement of daily reports specified by the Cash
Flow Analyst, an expansion in the use of the Direct
Entry System (DES) by Public Bank Account users,
off-site storage of critical system back-ups and emer-
gency stocks of GAS cheques, the use of Reservelink
to facilitate stop payments, to obtain cheque infor-
mation, and transmit cheque presentation data. The
above initiatives all provide considerable savings of
resources.

� Management of the Public Bank Account (Short
Term Interest Earnings)
As supported by the McCarrey Report, Treasury
continues to increase the level of efficiency in the
daily investment of surplus funds. These efficiencies
have been attainable through an increased level of
research by the Cash Management Section and the
ongoing refinement of a forward estimate model,
based on data obtained both through liaison with
GAS users and extraction of analytical data from
Treasury�s Bank Deposits (TBD) and Cheque Rec-
onciliation (TCQ) Systems.

� Review of the Treasury Outstation System
Investigation identified a number of departments
forwarding revenue collection through Treasury
when there was no need to do so. Use of the System
is now restricted to Ministry of Justice and Police,
with the result that those previously using the Sys-
tem (and those remaining) now achieve a more timely
processing of revenue collections to the General
Ledger.

� Processing of Unclaimed Moneys (Advertising)
The requirement of the new legislation for Treasury
to advertise all specified unclaimed moneys imposed
a significant liability for advertising costs. A change
to �camera ready� copy has achieved significant sav-
ings and has eliminated the need to verify printer�s
proofs prior to publication.

� Issue of Replacement (In-Lieu) GAS Cheques
With the implementation of the on-line version of
the Cheque Reconciliation System and a direct data
link with the RBA (Reservelink), it is now possible
to issue an in-lieu cheque within an hour of receipt
of a request. This has been made possible through
the down-loading of cheque presentation data and
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the on-line lodgement/acknowledgment of stop no-
tices via Reservelink. Previously the issue of in-lieu
cheques incurred a delay of up to two days.

� Quality Control
Changes to the checking of data using sampling tech-
niques and other improved audit methodologies has
resulted in less work, greater coverage of the infor-
mation audited and general improvement in controls
and effectiveness. This has resulted in minimal in-
ternal audit queries and no external audit queries over
the past three years.

4.5.5 Development of PC Based Systems
The extensive use of spreadsheets to maintain financial/

statistical data has enabled the Branch to maintain a
professional image in relation to the maintenance and provision
of reports to meet both internal and external information
requirements. Examples include Financial Institutions Duty
calculations and billing. A saving of 3-4 hours daily. This also
extends to management of Sundry Creditors, Sundry Debtors,
Unclaimed Moneys, Securities Register, Pensions Expenditure
Recoups, Public Debt, Performance Reviews and
reconciliation of the Form 19.

4.5.6 Minimisation of Postage Costs
The GAS Accounts Payment System was enhanced to ensure

that cheques produced were sorted into postcode order. This
has allowed Treasury to take advantage of the reduced rate of
postage on offer through Mailwest in the vicinity of a 10%
discount when compared to Australia Post rates.

4.5.7 Staff Efficiencies�Data Processing
With the introduction of the on-line update for GAS systems,

in particular Accounts Payment and General Ledger, the data
entry workload is now with the users. The surplus capacity
created in the Data Preparation Section has been utilised by
training the operators in general accounting duties (multi-
skilling) to move to other positions eliminating the need to
effect external redeployment of those displaced by the new
technology. Further benefits have also been achieved by
utilising part time contract staff to meet the needs of what has
become a less than full time resourcing requirement for more
than two operators.

4.5.8 Production of GAS Reports
An intensive campaign encouraged agencies to use local

printers for the production of their GAS reports. This has
enabled Accounting Services to reduce the number of requests
for reports and has eliminated one FTE position.

4.5.9 Other Improved Work Practices
Other improvements to work practices include:

� the System Support and Reporting Branch has es-
tablished a suite of Information Expert (IE) reports
in a common user�s library for agencies for finan-
cial/management reporting purposes;

� the Niemeyer Statement, a monthly published state-
ment of expenditure and income, has been converted
to IE production. When produced manually the time
taken was in the order of 15 hours. It can now be
produced in 2 hours;

� the statutory quarterly statement is currently being
converted to IE production and is expected to save
significantly more time than achieved with the con-
version of the Niemeyer; and

� multi-skilling within the Branch has enabled the
much faster loading of appropriations into GAS at
the beginning of the financial year.

4.6 Financial Advisory Services
Through continued support, training and encouragement

facilitated most departments to prepare accrual financial
statements for 1993/94.

Through liaison with the Valuer General�s Office facilitated
valuation of all government property controlled by departments
for recognition in accrual financial statements.

A panel contract was let to provide a range of suitable
financial management information systems (FMISs) for
agencies� needs in progressing to full accrual accounting.

Expressions of interest were sought from the market for
provision of an accrual accounting Common Use Facility

(CUF) FMIS for those agencies not wishing to acquire and
run their own accrual accounting FMIS.

Prepared, published and issued to agencies the Minimum
Obligatory Information Requirements (MOIR) to guide
agencies with respect to the information required to be provided
to Treasury in order for Treasury to meet its various recording
and reporting obligations.

Developed a computerised system to enable more equitable
allocation of superannuation liabilities for employees
transferring from one agency to another.

5. Increased Workload and Responsibilities Without
Requiring an Increase in FTE�s

5.1 Capital Projects Evaluation
Capital evaluation for non-residential buildings, previously

undertaken by the Government Property Office is now the
responsibility of Treasury. Treasury�s FTE level increased by
three to manage this function. However, the additional
workload will also impact on the Recurrent Budget Branch as
a consequence of a more rigorous capital works proposals
assessment process.

The Budgeting Division has for the first time produced and
published meaningful three year forward estimates of revenues
and expenditures. The preparation of forward estimates has
added to the Division�s workload and responsibilities. However
a rationalisation of activities and workloads has allowed this
to be accommodated without recourse to any additional staffing
resources.

5.2 Unclaimed Moneys
Prior to the proclamation of the Unclaimed Moneys Act,

the holders of moneys were responsible for advertising and
this responsibility has now been passed to Treasury. The new
legislation also covers government agencies whereas the old
Act only had application to companies. This responsibility
now extends to include all stale uncashed cheques generated
by GAS and external agencies. Treasury�s workload has
increased as a result of these measures.

5.3 Inquiry Agents Register
The register previously managed by the Ministry of Justice,

has now been transferred to Treasury in accordance with the
relevant legislation. The register is required to be available
for public scrutiny and formal certificates are issued upon
payment of a fee.

5.4 Report on State Debt
Significant demands are placed on staff resources at a senior

level to satisfy frequent information requests from the Public
Accounts Expenditure Review Committee. In addition,
significant resources had to be diverted and utilised to address
issues raised by both the McCarrey Enquiry and the Royal
Commission into the Commercial Activities of Government.

5.5 Provision of Analytical/Monitoring Information
The availability of PC technology has increased demand for

more detailed and timely financial reports. Reports including
graphs often require the input of a high volume of data to
produce the required information.

The following statistics show a substantial increase in the
usage of GAS and its sub-systems. The additional support/
training required by these increases, together with a decrease
in resources providing assistance has led to a significant
increase in workload.

% April June
Increase 1994 1991

Departmental Abbreviations on GAS 6.1 207 195
No of IE Logons 84.6 408 221
No of Charts on GAS 5.8 251,106 237,046
No of GAS Users 28.3 1,799 1,402
No of Accounts Payments Users 37.9 1,503 1,090
No of General Ledger System Users 26.1 1,532 1,215
No of Security Maintenance Users 56.3 150 96
Program Management Structures on GAS 41.1 103 73

There has been a trend to produce the same statutory and
monthly reports in a shorter and more timely manner. This
has been achieved through the development of electronic data
exchange facilities (mainframe to PC) and less reliance on
manual methods. Despite significant changes in format the
preparation of the Treasurer�s Annual Statements has been
completed in a shorter time frame than required by legislation.
The target for 1994/95 was to halve the preparation time from
two months to one month.
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There were two significant development projects for the year
1993/94 which required a definite implementation date:

� the creation of the Consolidated Fund accounting
arrangements; and

� provision of net appropriations.
A significant increase in the Branch workload was

encountered to ensure that the required deadlines were met as
well as meeting day to day reporting demands.

The 1994/95 Budget was brought down some three months
earlier than in previous years and required the net
appropriations project to be in place for the input of
appropriations data onto GAS.

The introduction of the Consolidated Fund required a
complete restructure of GAS and the formatting of the statutory
reports currently generated. This was achieved in addition to
the normal workload. Such an effort will again be required in
1994/95 to complete the introduction of net appropriations.

5.6 Net Appropriations
In line with the Government�s financial management reforms

the concept of net appropriation arrangements, in accordance
with section 23A of the Financial Administration and Audit
Act, was implemented as part of the Budget process in 1994/
95. These arrangements encourage departments to identify and
maximise revenue generating opportunities from the provision
of goods and services and increased resource management
flexibility through improved resource and asset utilisation. This
�user pays� strategy allows departments to net off the retained
revenues generated, against operating costs.

5.7 Forward Estimates
The Budget process is based upon a system of rolling forward

estimates. The integration of forward estimates as part of the
Budget cycle in 1994/95 has added a further level of discipline
and accountability to the Budget process. Forward estimates
are an essential tool in assisting government and agencies in
their medium term financial planning. They provide for a
greater degree of certainty about future resource levels,
enabling current policy issues to be addressed while, creating
the incentive and flexibility to improve effectiveness and
efficiency.

5.8 Loan Liability System
Accounting Services Branch recently accepted responsibility

for the implementation and maintenance of the statewide Loan
Liability System. The new computerised system will provide
a breakdown of the State�s debt by agency and the facility to
eventually charge interest and sinking fund in the future.

5.9 Freedom of Information Act
This legislation has required the appointment of a Freedom

of Information Officer and the need to comply with the various
reporting requirements.

5.10 Government Funding to Non-Government
Organisations

In its January 1992 report entitled �Helping the Community
to Help Itself�, the Review of Non-Government Organisation
Funding Support, the Public Service Commission (PSC) made
several recommendations for improvement in the provision
of funds to Non-Government Organisations. A large number
of the recommendations have been adopted by the relevant
agencies. However, in his May 1994 section 95 Report entitled
Management of Grants to Non-Government Organisations, the
Auditor General pointed out that some of the PSC�s
recommendations had not been acted on. As a consequence,
he recommended that a designated Government agency be
given responsibility for facilitating and coordinating the
adoption of appropriate grants management principles by
Government agencies. This responsibility has been assumed
by Treasury and the grants management principles are being
drafted for consultation with relevant agencies prior to
adoption.

5.11 Local Government Loans�Approvals
The responsibility for the approval process for loans by local

government authorities was transferred from the Western
Australian Treasury Corporation to Treasury in 1994.

5.12 Legal Entities under Treasury Administration
In addition to the ongoing winding up of the Swan Building

Society, in 1993 Treasury was also given the responsibility

for the administration of the Western Australian Development
Corporation; the Western Australian Exim Corporation, and
Western Australian Government Holdings Ltd. It is expected
that administrations will continue for many years before they
will be capable of being wound up.

6. Multi-Skilling
In the System Support and Reporting Branch the work is of

such a nature that on-the-job training is occurring all the time.
Most of the work, particularly modifications to GAS, is time-
critical and requires input from all staff, thus ensuring that
their knowledge of Branch functions is continuously
increasing.

Retraining of Treasury�s Data Processing Operators was
undertaken in anticipation of their replacement by contractors
on an �as needed� basis. The recipients of the training have
now been successfully relocated within the Department on
other duties.

A number of approaches to multi-skilling have been
developed. An informal job rotation scheme is in place in the
Accounting Services Branch. The Division also has a policy
of inviting applications for �higher duties� when a position is
vacated for more than four weeks due to extended leave being
taken, or in the absence of an officer for other reasons such as
promotion, secondment or mobility.

A blending of elements of the Financial Control and
Legislation Division with elements of the Financial
Management Division in the Financial Advisory Services
Branch has provided the environment for the merging of
accounting, legislation and analysis skills with systems
accounting skills and is providing benefits to Treasury in terms
of staff flexibility.

Nearly all staff have become computer literate over the past
few years and most have extensive knowledge of a range of
software products (e.g. Lotus, Access, Word, Excel, Harvard
Graphics, etc.) and utilise these packages in a manner to
produce high quality output both in terms of content and
presentation. Significantly, this has allowed more complex
analysis to be undertaken as a consequence of enhanced
compiling skills.

All staff perform a wide range of tasks from the most basic
to the complex in order to ensure our output is timely and
consistently of a high quality.

APPENDIX B

Western Australian Treasury Department

Enterprise Bargaining Agreement

Flexible Working Hours

FLEXIBLE WORKING HOURS
1 Ordinary Working Hours
Your ordinary hours of work are:

(a) 150 hours each 4 week settlement period;
(b) Worked between 6 am and 7 pm on Monday to Fri-

day;
(c) A minimum of 4 hours at the normal place of duty

and a maximum of 10 hours in any one day except
by mutual agreement with your supervisor;

(d) Not worked at 10 hours a day for more than 3 con-
secutive days; and

(e) Calculated at the rate of 7.5 hours (7hrs 30min) per
day for the purpose of public holidays and any paid
leave.

2 Crediting and Debiting Ordinary Hours
(a) You may carry forward a maximum credit of 22.5

hours to the next settlement period;
(b) You may debit a maximum of 7.5 hours at any point

within a settlement period; and
(c) You must notify your supervisor when you have deb-

ited 7.5 hours.
3 Flexible Working Hours

(a) Your flexible working hours shall be developed in
advance within your work team and must be author-
ised by your supervisor.
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(b) By mutual agreement between you and your super-
visor you may work some of your ordinary hours at
a location other than your normal place of work
which may include your home.

(c) Regardless of clause 1 above, by mutual agreement
with your supervisor you may work some of your
ordinary hours of work on a Saturday or Sunday or
outside the span 6 am and 7 pm.

(d) A copy of your authorised flexible working hours
will be available to you and any other employee af-
fected by your flexible working hours; and

(e) Your flexible working hours may be altered by agree-
ment with your supervisor.

4 Settlement Period
A settlement period commences at the beginning of a pay

period and consists of a 4 week period.
5 Taking of Accrued Flexileave

(a) Within the arrangement agreed to in the prepared
roster and subject to the prior approval of the super-
visor, an employee may be allowed to take leave of
any combination of days, half days or any other com-
bination of time that has been accrued ( eg 1/2 or
full hours) that does not in total exceed the number
of hours accrued by the employee upon taking of
such leave.

(b) Approval to take flexileave is subject to the officer
having accrued sufficient credit hours to cover the
leave prior to taking of the leave. In exceptional cir-
cumstances and only with the approval of supervi-
sor may flexileave be taken before credit hours have
been accrued, this being subject to such conditions
as agreed to by the supervisor and the employee.

APPENDIX C

Western Australian Treasury Department

Enterprise Bargaining Agreement

Salary Scales

SALARY RATES PER ANNUM
Column A B C D E F

Basic Value of Public Increase Productivity
Public Leave Service upon increase
Service loading Award ratification from 1
Award including of this Jan 1997
Jul-95 leave Agreement 3.00%

loading 4.90%
$ $ $ $ $

Level 1
Under 17 years 10873 146 11019 11559 11906
17 years 12707 171 12878 13509 13914
18 years 14822 199 15021 15757 16230
19 years 17157 230 17387 18239 18786
20 years 19267 259 19526 20483 21097
21 yrs or 1st yr ad. srvce 21165 284 21449 22500 23175
22 yrs or 2nd yr ad. srvce 21817 293 22110 23193 23889
23 yrs or 3rd yr ad. srvce 22468 301 22769 23885 24601
24 yrs or 4th yr ad. srvce 23115 310 23425 24573 25310
25 yrs or 5th yr ad. srvce 23766 319 24085 25265 26023
26 yrs or 6th yr ad. srvce 24417 328 24745 25958 26736
27 yrs or 7th yr ad. srvce 25166 338 25504 26754 27556
28 yrs or 8th yr ad. srvce 25684 345 26029 27304 28124
29 yrs or 9th yr ad. srvce 26450 355 26805 28118 28962
Level 2
1st year 27367 367 27734 29093 29966
2nd year 28070 377 28447 29841 30736
3rd year 28809 387 29196 30627 31545
4th year 29590 397 29987 31456 32400
5th year 30407 408 30815 32325 33295
Level 3
1st year 31530 423 31953 33519 34524
2nd year 32405 435 32840 34449 35483
3rd year 33307 447 33754 35408 36470
4th year 34233 459 34692 36392 37484
Level 4
1st year 35503 476 35979 37742 38874
2nd year 36498 490 36988 38800 39964
3rd year 37522 503 38025 39888 41085
Level 5
1st year 39494 530 40024 41985 43245
2nd year 40827 548 41375 43402 44704
3rd year 42212 566 42778 44874 46220
4th year 43649 586 44235 46403 47795
Level 6
1st year 45960 617 46577 48859 50325
2nd year 47531 638 48169 50529 52045
3rd year 49157 660 49817 52258 53826
4th year 50893 667 51560 54086 55709
Level 7
1st year 53555 667 54222 56879 58585
2nd year 55397 667 56064 58811 60575
3rd year 57401 667 58068 60913 62741

$ $ $ $ $
Level 8
1st year 60658 667 61325 64330 66260
2nd year 62991 667 63658 66777 68781
3rd year 65884 667 66551 69812 71906
Level 9
1st year 69497 667 70164 73602 75810
2nd year 71938 667 72605 76163 78448
3rd year 74722 667 75389 79083 81456
Class 1 78932 667 79599 83499 86004
Class 2 83142 667 83809 87916 90553
Class 3 87350 667 88017 92330 95100
Class 4 91560 667 92227 96746 99649

SALARY RATES PER FORTNIGHT
Column A B C D E F

Basic Value of Public Increase Productivity
Public Leave Service upon increase
Service loading Award ratification from 1
Award including of this Jan 1997

leave Agreement 3.00%
loading 4.90%

$ $ $ $ $
Level 1
Under 17 years 416.86 5.59 422.45 443.15 456.44
17 years 487.17 6.54 493.71 517.90 533.44
18 years 568.26 7.63 575.89 604.11 622.23
19 years 657.78 8.83 666.61 699.27 720.25
20 years 738.67 9.91 748.58 785.26 808.82
21 yrs or 1st yr ad. srvce 811.44 10.89 822.33 862.62 888.50
22 yrs or 2nd yr ad. srvce 836.43 11.22 847.65 889.18 915.86
23 yrs or 3rd yr ad. srvce 861.39 11.56 872.95 915.72 943.20
24 yrs or 4th yr ad. srvce 886.20 11.89 898.09 942.10 970.36
25 yrs or 5th yr ad. srvce 911.16 12.23 923.39 968.64 997.70
26 yrs or 6th yr ad. srvce 936.12 12.56 948.68 995.17 1025.02
27 yrs or 7th yr ad. srvce 964.83 12.95 977.78 1025.69 1056.46
28 yrs or 8th yr ad. srvce 984.69 13.21 997.90 1046.80 1078.20
29 yrs or 9th yr ad. srvce 1014.06 13.61 1027.67 1078.03 1110.37
Level 2
1st year 1049.21 14.08 1063.29 1115.39 1148.85
2nd year 1076.17 14.44 1090.61 1144.05 1178.37
3rd year 1104.50 14.82 1119.32 1174.17 1209.39
4th year 1134.44 15.22 1149.66 1205.99 1242.17
5th year 1165.76 15.64 1181.40 1239.29 1276.47
Level 3
1st year 1208.82 16.22 1225.04 1285.07 1323.62
2nd year 1242.36 16.67 1259.03 1320.72 1360.34
3rd year 1276.95 17.13 1294.08 1357.49 1398.21
4th year 1312.45 17.61 1330.06 1395.23 1437.09
Level 4
1st year 1361.14 18.26 1379.40 1446.99 1490.40
2nd year 1399.28 18.78 1418.06 1487.54 1532.17
3rd year 1438.54 19.30 1457.84 1529.27 1575.15
Level 5
1st year 1514.15 20.32 1534.47 1609.66 1657.95
2nd year 1565.25 21.00 1586.25 1663.98 1713.90
3rd year 1618.35 21.72 1640.07 1720.43 1772.05
4th year 1673.44 22.46 1695.90 1779.00 1832.37
Level 6
1st year 1762.04 23.65 1785.69 1873.19 1929.38
2nd year 1822.27 24.46 1846.73 1937.22 1995.34
3rd year 1884.61 25.30 1909.91 2003.50 2063.60
4th year 1951.17 25.96 1977.13 2074.01 2136.23
Level 7
1st year 2053.23 25.96 2079.19 2181.07 2246.50
2nd year 2123.85 25.96 2149.81 2255.15 2322.81
3rd year 2200.68 25.96 2226.64 2335.75 2405.82
Level 8
1st year 2325.55 25.96 2351.51 2466.73 2540.74
2nd year 2414.99 25.96 2440.95 2560.56 2637.37
3rd year 2525.90 25.96 2551.86 2676.90 2757.21
Level 9
1st year 2664.42 25.96 2690.38 2822.21 2906.87
2nd year 2758.01 25.96 2783.97 2920.38 3008.00
3rd year 2864.74 25.96 2890.70 3032.34 3123.31
Class 1 3026.15 25.96 3052.11 3201.66 3297.71
Class 2 3187.55 25.96 3213.51 3370.97 3472.10
Class 3 3348.88 25.96 3374.84 3540.21 3646.41
Class 4 3510.29 25.96 3536.25 3709.53 3820.81

APPENDIX D
Western Australian Treasury Department

Enterprise Bargaining Agreement
Glossary

GLOSSARY
1. Agreement Western Australian Treasury

Department Enterprise Bargaining
Agreement 1996

2. CSA Civil Service Association of Western
Australia (Inc)

3. CUF Common Use Facility
4. DES Direct Entry System
5. FMIS Financial Management Information

Systems
6. FRMI Financial Resource Management

Improvement Division
7. FTE�s Full Time Equivalents
8. GAS Government Accounting System
9. GFS Government Finance Statistics
10. GTE�s Government Trading Enterprises
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11. ICF Immediate Cheque Facility
12. IE Information Expert
13. JCC Western Australian Treasury

Department Joint Consultative
Committee

14. MOIR Minimum Obligatory Information
Requirements

15. PSC Public Service Commission
16. Parent Award Public Service Award 1992
17. RBA Reserve Bank of Australia
18. TBD Treasury Bank Deposit System
19. The Department Western Australian Treasury

Department
20. TQC Treasury Cheque Reconciliation

System
21. Treasury Western Australian Treasury

Department

PUBLIC SERVICE
ARBITRATOR—

Awards/Agreements—
Variation of—

GOVERNMENT OFFICERS SALARIES,
ALLOWANCES AND CONDITIONS AWARD 1989.

No. PSA A 3 of 1989.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Civil Service Association of Western Australia Incorporated
and

Agriculture Protection Board and Others.
No. P 40 of 1996.

Government Officers Salaries, Allowances and Conditions
Award 1989.

No. PSA A 3 of 1989.
PUBLIC SERVICE ARBITRATOR A.R. BEECH.

24 December 1996.
Order.

HAVING heard Ms F. Bajrovic on behalf of the Applicant
and Ms J. Ivankovic on behalf of the Minister for Employment
and Training and the Director General, Department of Training
and Mr B.J. Kirwan on behalf of all other respondents except
the Western Australian Coastal Shipping Commission, and
by consent, the Public Service Arbitrator, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders:

THAT the Government Officers Salaries, Allowances
and Conditions Award 1989 be varied in accordance with
the following Schedule and that such variation shall have
effect from the beginning of the first pay period com-
mencing on or after the 23rd day of December 1996.

(Sgd.) A. R. BEECH,
[L.S] Public Service Arbitrator.

Schedule.
1. Schedule A�List of Respondents: Delete this Schedule

and insert in lieu the following:

SCHEDULE A
LIST OF RESPONDENTS

Albany Port Authority
Animal Resources Authority

Board of Commissioners of the Lotteries Commission,
Western Australia
Builder�s Registration Board
Building and Construction Industry Training Board
Bunbury Port Authority
Burswood Park Board
Chief Executive Officer, Agriculture Western Australia
Chief Executive Officer, Department of Conservation and
Land Management
Chief Executive Officer, Perth Zoo
Chief Executive Officer, Potato Marketing Corporation
of Western Australia (Western Potatoes)
Commissioner of Main Roads
Construction Industry Long Service Leave Payments
Board
Country High Schools Hostels Authority
Dairy Industry Authority of Western Australia
Director General, Family and Children�s Services
Director of the Perth Mint
Disability Services Commission
East Perth Redevelopment Authority
Eastern Goldfields Transport Board
Esperance Port Authority
Fremantle Cemetery Board
Fremantle Port Authority
Geraldton Port Authority
Governing Council of the Advanced Manufacturing Tech-
nologies Centre
Governing Council of the Central Metropolitan College
of TAFE
Governing Council of the CYO�Connor College of TAFE
Governing Council of the Geraldton Regional College of
TAFE
Governing Council of the Great Southern Regional Col-
lege of TAFE
Governing Council of the Kimberley College of TAFE
Governing Council of the Midland College of TAFE
Governing Council of the North Metropolitan College of
TAFE
Governing Council of the South East Metroplitan Col-
lege of TAFE
Governing Council of the South Metroplitan College of
TAFE
Governing Council of the South West Regional College
of TAFE
Hairdressers Registration Board
Hedland College
Herd Improvement Service of Western Australia
Joondalup Development Corporation
Kalgoorlie College
Karratha College
Keep Australia Beautiful Council
King�s Park and Garden Board
Legal Aid Commission of Western Australia
Library Information Services of WA
Metropolitan Cemeteries Board
Nurses Board of Western Australia
Painter�s Registration Board
Perth Dental Hospital
Perth Market Authority
Perth Theatre Trust
Port Hedland Port Authority
Pundulmurra Aboriginal College
Secondary Education Authority
Small Business Development Corporation
The National Trust of Australia (W.A.)
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The Western Australian Film Council (Screenwest)
Totalisator Agency Board
Trustees of the Western Australian Museum
Western Australian Alcohol and Drug Authority
Western Australian Art Gallery Board
Western Australian Coastal Shipping Commission
Western Australian Egg Marketing Board
Western Australian Fire Brigades Board
Western Australian Greyhound Racing Association
Western Australian Health Promotion Foundation
Western Australian Land Authority (Landcorp)
Western Australian Meat Commission
Western Australian Meat Marketing Corporation
Western Australian Sport Centre Trust (Superdrome)
Western Australian Tourism Commission
The Hon. Premier, the Hon. Deputy Premier and all Min-
isters of the Crown in the right of the State of Western
Australia as they be from time to time.

AWARDS/AGREEMENTS—
Variation of—

ANIMAL WELFARE INDUSTRY AWARD
No. 8 of 1968.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers� Union, Miscellaneous Workers� Division, Western

Australian Branch
and

Mr P S Adams and Others.
No. 1384(A) of 1996.

Animal Welfare Industry Award
No. 8 of 1968.

CHIEF COMMISSIONER W.S. COLEMAN.
13 December 1996.

Order.
HAVING heard Ms M. Robinson on behalf of the Applicant
and Ms J. Dowling on behalf of the Respondent, the Commis-
sion, pursuant to the powers conferred on it under the Indus-
trial Relations Act, 1979, hereby orders:

1. THAT this application be divided into Parts (A) and
(B). Further, that the provisions for Protective Cloth-
ing and Uniforms and Travelling Time and Expenses
will be dealt with under part (B) at a later stage fol-
lowing further discussions between the parties.

2. THAT the Animal Welfare Industry Award be var-
ied in accordance with the following Schedule and
that such variation being made in relation to:

A. paragraph (1) of the Schedule in accordance
with a 12.6% increase in the Consumer Price
Index adjustment for the quarters June 1990
to March 1996 inclusive based on Australian
Bureau of Statistics publication catalogue
number 6401.0 at Table 7, �Consumer Price
Index�Groups, Subgroups and Selected Ex-
penditure Classes: Weighted Average of Eight
Capital Cities�, in particular the �Meals Out
and Takeaway Foods� subgroup; and

B. paragraph (2) of the Schedule in accordance
with the formula set down by the Australian
Industrial Relations Commission in the Fur-
nishing and Glass Industry case (print
M9675);

and these variations shall have effect from the
beginning of the first pay period commencing
on or after the 12th day of November 1996.

(Sgd.) W.S. COLEMAN,
[L.S] Chief Commissioner.

Schedule.
1. Clause 9.�Meal Money. Delete the amounts of $4.95

and $3.40 in subclause (1) of this clause and insert in lieu
thereof the amounts of $5.60 and $3.80 respectively.

2. Clause 19.�Rates of Pay.
A. Delete the amount of $16.20 in subclause (7) of this

clause and insert in lieu thereof the amount of $17.40.
B. Delete the amount of $1.49 in subclause (8) of this

clause and insert in lieu thereof the amount of $1.60.

BP REFINERY (KWINANA) (SECURITY
OFFICERS�) AWARD 1978

No. R 56 of 1978.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch
and

BP Oil Refinery (Kwinana) Pty Ltd and Another.
No. 1468 of 1996.

BP Refinery (Kwinana) (Security Officers�) Award 1978.

COMMISSIONER R.N. GEORGE.
17 December 1996.

Order.
HAVING heard Ms M. Robinson on behalf of the Applicant
and Mr L. Joyce on behalf of the Respondents and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders:

1. THAT the BP Refinery (Kwinana) (Security Offic-
ers�) Award 1978 be varied in accordance with the
following Schedule. Such variation being made in
relation to:

(A) Paragraph 1 of the Schedule in accordance
with a 4.9% increase in the Consumer Price
Index adjustment for the quarters December
1991 to March 1996 inclusive, based on the
Australian Bureau of Statistics publication
catalogue number 6401.0 at Table 7, subgroup
�Meals Out & Takeaway Foods�.

(B) Paragraph 2 of the Schedule in accordance
with the formula set down by the Australian
Industrial Relations Commission in the Fur-
nishings and Glass Industry case (Print
M96785), based on the key classification of
Security Officer�after 12 months.

2. These variations shall have effect from the begin-
ning of the first pay period commencing on or after
28 November 1996.

(Sgd.) R.N. GEORGE,
[L.S] Commissioner.
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Schedule.
1. Clause 15.�Overtime: Delete the amounts of $6.10 and

$4.15 in subclause (2) and insert in lieu thereof the amounts
of $6.40 and $4.35 respectively.

2. Clause 20.�Wages: Delete the amounts of $16.60, $25.40
and $32.70 in subclause (4) and insert in lieu thereof the
amounts of $17.50, $26.80 and $34.50 respectively.

BRUSHMAKERS� AWARD
No. 30 of 1959.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch
and

E.D. Oates Brushware Ltd.
No. 1386 of 1996.

Brushmakers� Award
No. 30 of 1959.

CHIEF COMMISSIONER W.S. COLEMAN.
13 December 1996.

Order.
HAVING heard Ms M. Robinson on behalf of the Applicant
and Ms J. Dowling on behalf of the Respondent, the Commis-
sion, pursuant to the powers conferred on it under the Indus-
trial Relations Act, 1979 hereby orders:

THAT the Brushmakers� Award be varied in accord-
ance with the following Schedule and that such variation
being made in accordance with a 12.6% increase in the
Consumer Price Index adjustment for the quarters June
1990 to March 1996 inclusive based on Australian Bu-
reau of Statistics publication catalogue number 6401.0 at
Table 7, �Consumer Price Index�Groups, Subgroups and
Selected Expenditure Classes: Weighted Average of Eight
Capital Cities�, in particular the �Meals Out and Takea-
way Foods� subgroup and shall have effect from the be-
ginning of the first pay period commencing on or after
the 12th day of November 1996.

(Sgd.) W.S. COLEMAN,
[L.S] Chief Commissioner.

Schedule.
1. Clause 7.�Meal Money: Delete the amount of $5.65 in

paragraphs (1) and (2) of this clause and insert in lieu thereof
the amount of $6.35.

CHILD CARE (OUT OF SCHOOL CARE�
PLAYLEADERS) AWARD

No. A13 of 1984.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Communicare and Others.

No. 1387(A) of 1996.

Child Care (Out of School Care�Playleaders) Award
No. A13 of 1984.

CHIEF COMMISSIONER W.S. COLEMAN.

16 December 1996.

Order.
HAVING heard Ms M. Robinson on behalf of the Applicant
and Mr P. Robertson on behalf of the Respondents, the Com-
mission, pursuant to the powers conferred on it under the In-
dustrial Relations Act, 1979 hereby orders:

(1) THAT this application be divided into Parts (A) and
(B). Further, that the provisions for Fares and Trav-
elling will be dealt with under part (B) at a later stage
following further discussions between the parties.

(2) THAT the Child Care (Out of School Care�
Playleaders) Award be varied in accordance with the
following Schedule and that such variation being
made in accordance with a 14.5% increase in the
Consumer Price Index Adjustment for the quarters
June 1990 to September 1996 inclusive, based on
Australian Bureau of Statistics publication catalogue
number 6401.0 at Table 7, subgroup �Meals Out &
Takeaway Foods� and shall have effect from the be-
ginning of the first pay period commencing on or
after the 12th day of November 1996.

(Sgd.) W.S. COLEMAN,
[L.S] Chief Commissioner.

Schedule.
Clause 7.�Meal Breaks and Allowances: Delete the amount

of $5.80 in subclause (2) of this clause and insert in lieu thereof
the amount of $6.60.
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CHILD CARE (SUBSIDISED CENTRES) AWARD
No. A26 of 1985.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch
and

Bassendean Town Council and Others.
No. 1388(A) of 1996.

Child Care (Subsidised Centres) Award
No. A26 of 1985.

CHIEF COMMISSIONER W.S. COLEMAN.
16 December 1996.

Order.
HAVING heard Ms M. Robinson on behalf of the Applicant
and Mr P. Robertson on behalf of the Respondents, the Com-
mission, pursuant to the powers conferred on it under the In-
dustrial Relations Act, 1979 hereby orders:

(1) THAT this application be divided into Parts (A) and
(B). Further, that the provisions for Fares and Trav-
elling will be dealt with under part (B) at a later stage
following further discussions between the parties.

(2) THAT the Child Care (Subsidised Centres) Award
be varied in accordance with the following schedule
and that such variation being made in accordance
with a 14.5% increase in the Consumer Price Index
Adjustment for the quarters September 1990 to Sep-
tember 1996 inclusive, based on Australian Bureau
of Statistics publication catalogue number 6401.0 at
Table 7, subgroup �Meals Out & Takeaway Foods�
and shall have effect from the beginning of the first
pay period commencing on or after the 12th day of
November 1996.

(Sgd.) W.S. COLEMAN,
[L.S] Chief Commissioner.

Schedule.
Clause 22�Meal Breaks and Allowances: Delete the amount

of $5.80 in subclause (1) of this clause and insert in lieu thereof
the amount of $6.60.

CHILDREN�S SERVICES
(GOVERNMENT) AWARD 1989

No. A 29 of 1985 & PSA A 29A of 1985.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch
and

Honourable Minister for Community Services and Others.
No. 1390 of 1996.

Children�s Services (Government) Award 1989.

CHIEF COMMISSIONER W.S. COLEMAN.
30 December 1996.

Order.
HAVING heard Ms M. Robinson on behalf of the Applicant
and Ms L. Halligan on behalf of the Respondents and by

consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Children�s Services (Government) Award
1989 be varied in accordance with the following Sched-
ule and that such variation shall have effect from the be-
ginning of the first pay period commencing on or after
12 November 1996.

(Sgd.) W.S. COLEMAN,
[L.S] Chief Commissioner.

Schedule.
Clause 10.�Overtime:  Delete the amounts of $6.10 and

$3.55 from subclause (4) and insert in lieu thereof the amounts
of�$6.60 and $3.85 respectively.

CHILDREN�S SERVICES (PRIVATE) AWARD
No. A10 of 1990.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch
and

Bassendean Town Council and Others.
No. 1392 of 1996.

Children�s Services (Private) Award
No. A10 of 1990.

CHIEF COMMISSIONER W.S. COLEMAN.
16 December 1996.

Order.
HAVING heard Ms M. Robinson on behalf of the Applicant
and Mr P. Robertson on behalf of the Respondents, the Com-
mission, pursuant to the powers conferred on it under the In-
dustrial Relations Act, 1979 hereby orders:

THAT the Children�s Services (Private) Award be var-
ied in accordance with the following Schedule and that
such variation being made in accordance with a 13.5%
increase in the Consumer Price Index Adjustment for the
quarters September 1990 to September 1996 inclusive,
based on Australian Bureau of Statistics publication cata-
logue number 6401.0 at Table 7, subgroup �Meals Out &
Takeaway Foods� and shall have effect from the begin-
ning of the first pay period commencing on or after the
12th day of November 1996.

(Sgd.) W.S. COLEMAN,
[L.S] Chief Commissioner.

Schedule.
Clause 10.�Meal Breaks and Allowances: Delete the

amount of $5.40 in subclause (1) of this clause and insert in
lieu thereof the amount of $6.10.
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CLEANERS AND CARETAKERS
(GOVERNMENT) AWARD 1975

No. 32 of 1975.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch
and

Hon Premier of W.A. and Others.
No. 1322 of 1996.

Cleaners and Caretakers (Government) Award 1975.

CHIEF COMMISSIONER W.S. COLEMAN.
30 December 1996.

Order.
HAVING heard Ms M. Robinson on behalf of the Applicant
and Ms L. Halligan on behalf of the Respondents and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders:

THAT the Cleaners and Caretakers (Government)
Award 1975 be varied in accordance with the following
Schedule and that such variation shall have effect from
the beginning of the first pay period commencing on or
after 12 November 1996.

(Sgd.) W.S. COLEMAN,
[L.S] Chief Commissioner.

Schedule.
1. Clause 8.�Overtime: Delete the amount of $5.80 from

subclause (4) and insert in lieu thereof the amount of�$6.60.
2. Clause 11.�Special Rates and Provision:

A. Delete the amount of 46 cents in subclause (1)(a)
and insert in lieu thereof the amount of 48 cents.

B. Delete the amounts of $2.75 and $2.05 in subclause
(2) and insert in lieu thereof the amounts of $2.90
and $2.16.

C. Delete the amount of $2.60 in subclause (5) and in-
sert in lieu thereof the amount of $2.74.

D. Delete the amounts of $4.40, $6.70 and $8.80 in
subclause (6)(a) and insert in lieu thereof the amounts
of $4.64, $7.06 and $9.28 respectively.

E. Delete the amount of $2.75 in subclause (6)(c) and
insert in lieu thereof the amount of $2.90.

F. Delete the amount of $9.90 in subclause (9)(b) and
insert in lieu thereof the amount of $10.44.

G. Delete the amount of $4.90 in subclause (10) and
insert in lieu thereof the amount of $5.17.

3. Clause 17.�Wages�Part A: Delete the amounts of $6.40,
$11.50, $14.20, $19.60 and 22 cents in subclause (2) and in-
sert in lieu thereof the amounts of $6.75, $12.00, $15.00,
$20.70 and 23 cents respectively.

4. Clause 21.�First Aid: Delete the amounts of 87 cents
and $1.50 in subclause (2) and insert in lieu thereof the amounts
of 91 cents and $1.60 respectively.

COMMUNITY WELFARE DEPARTMENT
HOSTELS AWARD 1983

No. A27 of 1981.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch
and

Hon Minister for Community Development.
No. 1323 of 1996.

Community Welfare Department Hostels Award 1983.

CHIEF COMMISSIONER W.S. COLEMAN.
30 December 1996.

Order.
HAVING heard Ms M. Robinson on behalf of the Applicant
and Ms L. Halligan on behalf of the Respondent and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders:

THAT the Community Welfare Department Hostels
Award 1983 be varied in accordance with the following
Schedule and that such variation shall have effect from
the beginning of the first pay period commencing on or
after 12 November 1996.

(Sgd.) W.S. COLEMAN,
[L.S] Chief Commissioner.

Schedule.
1. Clause 8.�Overtime: Delete the amount of $6.10 from

subclause (5) and insert in lieu thereof the amount of�$6.60.
2. Clause 18.�Special Rates and Provision: Delete the

amount of 46 cents in subclause (1)(a) and insert thereof the
amount of 49 cents.

3. Clause 21.�Wages:
A. Delete the amount of 15.10 in subclause (3)(b) and

(c) and insert in lieu thereof the amount of $16.00.
B. Delete the amount of $2.35 in subclause (3)(d) and

insert in lieu thereof the amount of $2.50.

COUNTRY HIGH SCHOOL HOSTELS AWARD 1979
No. R 7A of 1979.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch
and

Country High School Hostels Authority.
No. 1326 of 1996.

Country High School Hostels Award 1979.

CHIEF COMMISSIONER W.S. COLEMAN.
30 December 1996.

Order.
HAVING heard Ms M. Robinson on behalf of the Applicant
and Ms L. Halligan on behalf of the Respondent and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders:

THAT the Country High School Hostels Award 1979
be varied in accordance with the following Schedule and
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that such variation shall have effect from the beginning
of the first pay period commencing on or after 12 No-
vember 1996.

(Sgd.) W.S. COLEMAN,
[L.S] Chief Commissioner.

Schedule.
1. Clause 9.�Overtime: Delete the amount of $6.10 from

subclause (6) and insert in lieu thereof the amount of�$6.60.
2. Clause 17.�Laundry and Uniforms:

A. Delete the amount of 92 cents in subclause (1) and
insert in lieu thereof the amount of 97 cents.

B. Delete the amount of $2.65 in subclause (2) and in-
sert in lieu thereof the amount of $2.80.

3. Clause 20.�Meal Money: Delete the amount of $6.10 in
subclause (1) and insert in lieu thereof the amount of $6.60.

4. Clause 21.�Special Rates and Provisions: Delete the
amount of 46 cents in subclause (1)(a) and insert in lieu thereof
the amount of 49 cents.

5. Clause 24.�Wages: Delete the amount of $14.65 in
subclause (2)(a) and (b) and insert in lieu thereof the amount
of $15.50.

CULTURAL CENTRE AWARD 1987
No. A28 of 1988.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch
and

Library Board of W.A. and Others.
No. 1328 of 1996.

Cultural Centre Award 1987.

CHIEF COMMISSIONER W.S. COLEMAN.
30 December 1996.

Order.
HAVING heard Ms M. Robinson on behalf of the Applicant
and Ms L. Halligan on behalf of the Respondents and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders:

THAT the Cultural Centre Award 1987 be varied in
accordance with the following Schedule and that such
variation shall have effect from the beginning of the first
pay period commencing on or after 12 November 1996.

(Sgd.) W.S. COLEMAN,
[L.S] Chief Commissioner.

Schedule.
1. Clause 8.�Overtime:  Delete the amounts of $6.10 and

$3.55 from subclause (9)(a) and insert in lieu thereof the
amounts of�$6.60 and $3.85 respectively.

2. Clause 15.�Special Rates and Provisions:
A. Delete the amount of 46 cents in subclause (3)(a)

and insert in lieu thereof the amount of 49 cents.
B. Delete the amount of $1.65 in subclause (5) and in-

sert in lieu thereof the amount of $1.75.
C. Delete the amount of $6.40 in subclause (6) and in-

sert in lieu thereof the amount of $6.75.

D. Delete the amount of $3.50 in subclause (7)(a) and
insert in lieu thereof the amount of $3.70.

E. Delete the amount of $7.80 in subclause (8)(c) and
insert in lieu thereof the amount of $8.24.

3. Clause 16.�Wages: Delete the amount of $15.40, $23.70
and $30.50 in subclause (2) and insert in lieu thereof the
amounts of $16.28, $25.05 and $32.24.

DRUM RECLAIMING AWARD
No. 21 of 1961.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch
and

Drum Services Pty Limited.
No. 1394 of 1996.

Drum Reclaiming Award
No. 21 of 1961.

CHIEF COMMISSIONER W.S. COLEMAN.
13 December 1996.

Order.
HAVING heard Ms M. Robinson on behalf of the Applicant
and Ms J. Dowling on behalf of the Respondent, the Commis-
sion, pursuant to the powers conferred on it under the Indus-
trial Relations Act, 1979 hereby orders:

THAT the Drum Reclaiming Award be varied in ac-
cordance with the following Schedule and that such vari-
ation being made in relation to:
1. paragraph (1) of the Schedule in accordance with a

7.1% increase in the Consumer Price Index adjust-
ment for the quarters June 1991 to March 1996 in-
clusive based on Australian Bureau of Statistics
publication catalogue number 6401.0 at Table 7,
�Consumer Price Index�Groups, Subgroups and
Selected Expenditure Classes: Weighted Average of
Eight Capital Cities�, in particular the �Meals Out
and Takeaway Foods� subgroup; and

2. paragraphs (2) and (3) of the Schedule in accord-
ance with the formula set down by the Australian
Industrial Relations Commission in the Furnishing
and Glass Industry case (print M9675);
and these variations shall have effect from the be-
ginning of the first pay period commencing on or
after the 12th day of November 1996.

(Sgd.) W.S. COLEMAN,
[L.S] Chief Commissioner.

Schedule.
1. Clause 12.�Meal Money: Delete the amounts of $4.95

and $3.40 in subclause (1) of this clause and insert in lieu
thereof the amounts of $5.30 and $3.60 respectively.

2. Clause 20.�Shift Work: Delete the amount of $5.91 in
subclause (5) of this clause and insert in lieu thereof the amount
of $6.30.

3. Clause 23.�Leading Hands: Delete the amounts of
$17.00, $26.10 and $33.60 in subclauses (1), (2) and (3) of
this clause and insert in lieu the amounts of $18.10, $27.80
and $35.85 respectively.
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ENROLLED NURSES AND NURSING ASSISTANTS
(GOVERNMENT) AWARD

No. R7 of 1978.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Albany Regional Hospital and Others.

No. 1331(A) of 1996.

Enrolled Nurses and Nursing Assistants
(Government) Award

No. R7 of 1978.

CHIEF COMMISSIONER W.S. COLEMAN.

11 December 1996.

Order.

HAVING heard Ms M. Robinson on behalf of the Applicant
and Ms M. Kaempf on behalf of the Respondent, the Com-
mission, pursuant to the powers conferred on it under the In-
dustrial Relations Act, 1979 hereby orders:

(1) THAT this application be divided into Parts A and
B. Further, that the provisions for shiftwork and
Public Holidays will be dealt with under part B at a
later stage following further discussions between the
parties.

(2) THAT the provisions under Part A are set out as per
the attached schedule and such variation shall have
effect from the first pay period commencing on and
from 12 November 1996.

(Sgd.) W.S. COLEMAN,
[L.S] Chief Commissioner.

Schedule.

1. Clause 8.�Overtime: Delete the amount of $6.10 in
subclause (5) and insert in lieu thereof the amount of $6.60

2. Clause 17.�Transfer: Delete the amounts of $6.10 and
$2.25 in subclause (2)(a) and insert in lieu thereof the amounts
of $6.60 and $2.45 respectively.

3. Clause 19.�Laundry and Uniforms: Delete the amount
of $1.05 in subclause (7) and insert in lieu thereof the amount
of $1.10.

4. Clause 26.�Wages:

(a) Delete the amount of $8.80 in subclause (7) and in-
sert in lieu thereof the amount of $9.25.

(b) Delete the amounts of $14.25, $21.40 and $28.50 in
subclause (10) and insert in lieu thereof the amounts
of $15.00, $22.50 and $30.00 respectively.

FAMILY DAY CARE CO-ORDINATORS� AND
ASSISTANTS� AWARD 1985

No. A16 of 1985.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch
and

Communicare and Others.
No. 1423 of 1996.

Family Day Care Co-Ordinators and Assistants Award 1985
No. A16 of 1985.

CHIEF COMMISSIONER W.S. COLEMAN.
13 December 1996.

Order.
HAVING heard Ms M. Robinson on behalf of the Applicant
and Mr P. Robertson on behalf of the Respondent, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979 hereby orders:

THAT the Family Day Care Co-Ordinators� and As-
sistants� Award 1985 be varied in accordance with the
following Schedule and that such variation being made
in accordance with the current rate contained in Sched-
ule F�Motor Vehicle Allowance of the Public Service
Award 1992, and shall have effect from the beginning of
the first pay period commencing on or after 12th day of
November 1996.

(Sgd.) W.S. COLEMAN,
[L.S] Chief Commissioner.

Schedule.
Clause 21.�Fares and Travelling Allowance: Delete

subclause (2)(c) and insert in lieu thereof the following:
(2) (c) A year for the purpose of this clause shall com-

mence on the 1st day of July and end on the
30th day of June next following.

Rates of hire for use of employee�s own vehicle on
employer�s business.

Schedule 1�Motor Car Allowance
Engine Displacement

Area and Details (in cubic centimetres)
Over Over l600 cc

Rate per kilometre 2600cc 1600cc & Under
-2600cc

Metropolitan Area 49.4 43.5 37.9
South West Land Division 50.5 44.6 38.9
North of 23.5° South
Latitude 56.2 50.0 43.5
Rest of the State 52.2 46.0 40.0

Schedule 2�Motor Cycle Allowance
Distance Travelled During a Rate
Year on Official Business ¢/km
Rate per kilometre 17.1
Motor cars with rotary engines are to be included in the
1600-2600cc category.
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FOOD INDUSTRY (FOOD MANUFACTURING OR
PROCESSING) AWARD.

No. A 20 of 1990.

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS
COMMISSION

Industrial Relations Act 1979.

The Food Preservers� Union of Western Australia, Union of
Workers

and

Anchor Products and Others.

No. 1305 of 1996.

Food Industry (Food Manufacturing or Processing) Award.

No. A 20 of 1990.

COMMISSIONER S A CAWLEY.

5 December 1996.
Reasons for Decision.

THE COMMISSIONER: This is an application to vary the
Food Industry (Food Manufacturing or Processing) Award
(No. A 20 of 1990) to provide for the Third Arbitrated Safety
Net Adjustment of $8.00. The application was by consent at
the time of hearing and the claim meets the tests of the Wage
Fixing Principles.

The only issue is the operative date. The applicant union
sought a retrospective operative date and drew on the fact of
an earlier operative date in another award in the food indus-
try. However this is not sufficient to warrant retrospectivity
here and the operative date will be the date of hearing; 29 No-
vember 1996.

(Sgd.) S. A. CAWLEY,
[L.S] Commissioner.

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS
COMMISSION

Industrial Relations Act 1979.

The Food Preservers� Union of Western Australia, Union of
Workers

and

Anchor Products and Others.

No. 1305 of 1996.

Food Industry (Food Manufacturing or Processing) Award.

No. A 20 of 1990.

COMMISSIONER S A CAWLEY.

12 December 1996.
Order.

HAVING heard Ms K Cameron on behalf of the applicant
union and Mr M Beros on behalf of respondents, now there-
fore I the undersigned, pursuant to the powers conferred un-
der the Industrial Relations Act, 1979 do hereby order �

THAT the Food Industry (Food Manufacturing or
Processing) Award as amended be further varied in ac-
cordance with the following schedule with effect from
the beginning of the first pay period commencing on or
after the 29th day of November 1996.

(Sgd.) S. A. CAWLEY,
[L.S] Commissioner.

Schedule.
Clause 31.�Wages: Delete the preamble and subclause (1)

of this clause and insert in lieu thereof the following:
The following shall be the minimum weekly rate of wage
payable to employees covered by this award from the first
pay period commencing on or after 29 November 1996.

Award
Rate

Per Week
 $

(1) Section One to Six as Defined:
Level 1 (78%) 349.40
Level 1A (80%) 357.80
Level 2 (82%) 366.10
Level 3 (87.4%) 388.60
Level 4 (92.4%) 409.50
Level 5 (100%) 441.20

The rates of pay in this award include three arbitrated safety
net adjustments totalling $24.00 per week available under the
Arbitrated Safety Net Adjustment Principle pursuant to either
the December 1993 State Wage Decision, the December 1994
State Wage Decision and the March 1996 State Wage Deci-
sion. The first, second and third $8.00 per week arbitrated
safety net adjustments may be offset to the extent of any wage
increase payable since 1 November 1991 pursuant to enter-
prise agreements or consent awards or award variations to give
effect to enterprise agreements, insofar as that wage increase
or part of it has not previously been used to offset an arbi-
trated safety net adjustment. Increases made under previous
State Wage Case Principles or under the current Statement of
Principles, excepting those resulting from enterprise agree-
ment, are not to be used to offset arbitrated safety net adjust-
ments.

FUNERAL DIRECTORS� ASSISTANTS� AWARD
No. 18 of 1962.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch
and

Bowra and O�Dea Pty Ltd and Others.
No. 1395 of 1996.

Funeral Directors� Assistants� Award No. 18 of 1962
No. 18 of 1962.

CHIEF COMMISSIONER W.S. COLEMAN.
13 December 1996.

Order.
HAVING heard Ms M. Robinson on behalf of the Applicant
and Ms J. Dowling on behalf of the Respondent, the Commis-
sion, pursuant to the powers conferred on it under the Indus-
trial Relations Act, 1979 hereby orders:

THAT the Funeral Directors� Assistants� Award No.
18 of 1962 be varied in accordance with the following
Schedule and that such variation being made in relation
to:
1. paragraph (1) of the Schedule in accordance with a

12.6% increase in the Consumer Price Index adjust-
ment for the quarters June 1990 to March 1996 in-
clusive based on Australian Bureau of Statistics
publication catalogue number 6401.0 at Table 7,
�Consumer Price Index�Groups, Subgroups and
Selected Expenditure Classes: Weighted Average of
Eight Capital Cities�, in particular the �Meals Out
and Takeaway Foods� subgroup; and
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2. paragraphs (2), (3) and (4) of the Schedule in ac-
cordance with the formula set down by the Austral-
ian Industrial Relations Commission in the
Furnishing and Glass Industry case (print M9675);
and

3. paragraph (5) of the Schedule in accordance with
the current rate contained in Schedule F.�Motor Ve-
hicle Allowance of the Public Service Award 1992;
and these variations shall have effect from the be-
ginning of the first pay period commencing on or
after the 12th day of November 1996.

(Sgd.) W.S. COLEMAN,
[L.S] Chief Commissioner.

Schedule.
1. Clause 9.�Meal Times and Meal Allowances: Delete

the amounts of $5.60 and $4.50 in subclause (3) of this clause
and insert in lieu thereof the amounts of $6.30 and $5.05.

2. Clause 10.�Wages: Delete the amount of $16.90 in
subclause (3) and insert in lieu thereof the amount of $17.80.

3. Clause 15.�Special Rates and Provisions:
A. Delete the amount of $12.30 in subclause (1) and

insert in lieu thereof the amount of $13.00.
B. Delete the amount of $37.90 in subclause (2) and

insert in lieu thereof the amount of $40.00.
4. Clause 26.�Standing By:

A. Delete the amount of $7.45 in subclause (1) and in-
sert in lieu thereof the amount of $7.85.

B. Delete the amount of $16.10 in subclause (2) and
insert in lieu thereof the amount of $17.00.

5. Clause 27.�Car Allowance: Delete the amount of 34.5c
and insert in lieu thereof the amount of 49.4c.

FURNITURE TRADES INDUSTRY AWARD
No. A6 of 1984.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Swan Valley Furniture Co Pty Ltd

and

The Forest Products, Furnishing and Allied Industries
Industrial Union of Workers, WA.

No. 1609 of 1996.

Furniture Trades Industry Award

Award No. A6 of 1984.

COMMISSIONER P.E. SCOTT.

5 December 1996.

Order.
WHEREAS the Applicant filed an application for an Order
pursuant to subclause (12) of clause 20A.�Redundancy of
the Furniture Trades Industry Award No. A6 of 1984 that the
clause not apply to it; and

WHEREAS on the 26th day of November 1996 the Com-
mission convened a conference for the purpose of concilia-
tion; and

WHEREAS during such conference agreement was reached
between the parties that such an Order issue;

NOW THEREFORE the Commission, having heard Mr P
Monkhouse and with him Mrs H Monkhouse and Mr R But-
ler on behalf of the Applicant and Mr M Lourey on behalf of

the Respondent, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, and by consent, hereby
orders:

THAT the provisions of Clause 20A.�Redundancy of
the Furniture Trades Industry Award No. A6 of 1984 shall
not apply to Swan Valley Furniture Co Pty Ltd.

(Sgd.) P.E. SCOTT,
[L.S] Commissioner.

HEALTH ATTENDANTS AWARD, 1979.
No. A49 of 1978.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous

Workers Union, Miscellaneous Workers Division, Western
Australian Branch

and
Carine Glades Health Studio and Others.

No. 1396 of 1996.
Health Attendants Award, 1979.

No. A49 of 1978.
CHIEF COMMISSIONER W.S. COLEMAN.

12 December 1996.
Order.

HAVING heard Ms M. Robinson on behalf of the Applicant
and Mr A. Smetana on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979 hereby orders:

THAT the Health Attendants Award, 1979 be varied in
accordance with the following Schedule and such varia-
tion being made in accordance with a 12.6% increase in
the Consumer Price Index adjustment for the June 1990
and March 1996 quarters and shall have effect from the
first pay period commencing on or after 12th day of No-
vember 1996.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

���

Schedule.
1. Clause 14.�Overtime. Delete the amounts of $5.00 and

$3.45 in paragraph (a) of subclause (3) of this clause and in-
sert in lieu thereof the amounts of $5.65 and $3.90 respec-
tively.
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THE MANUFACTURING CHEMISTS AWARD, 1976.
No. R 3 of 1976.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Food Preservers� Union Of Western Australia, Union

Of Workers
and

Delta West Pty Ltd and Others.
No. 1306 of 1996.

The Manufacturing Chemists Award, 1976.
No. R 3 of 1976.

COMMISSIONER S A CAWLEY.
26 November 1996.

Order.
HAVING heard Ms K Cameron on behalf of the Applicant
and Ms J Dowling on behalf of Respondents now therefore, I
the undersigned pursuant to the powers conferred under the
Industrial Relations Act, 1979 do hereby order �

THAT The Manufacturing Chemists Award, 1976 as
amended be further varied in accordance with the fol-
lowing Schedule with effect from the beginning of the
first pay period on or after the 20th day of November
1996.

(Sgd.) S. A. CAWLEY,    
[L.S.] Commissioner.

���

Schedule.
Clause 7.�Wages: Delete the preamble and subclause (1)

of this clause and insert the following in lieu thereof:
The following shall be the minimum weekly rate of wage
payable to employees covered by this award, with effect
from the beginning of the first pay period commencing
on or after 20 November 1996.
(1) Adult Employees

Base Arbitrated Total
Rates Safety Award

Per Week Net Rate
Adjustments Per Week

Classifications: $ $ $
(a) Extracts, Essences and Distillation

First Class Plant Operative 371.15 24.00 387.15
Second Class Plant Operative

1st three months 344.60 24.00 360.60
Thereafter 351.25 24.00 367.25

(b) Galenicals, Patents, Medicines,
Cordials, etc
First Class Factory Hands 330.05 24.00 354.05
Factory Hands (Handling

Corrosive Acids) 321.65 24.00 345.65

(c) General Factory Hands 312.30 24.00 328.30

The rates of pay in this award include three arbitrated
safety net adjustments totalling $24.00 per week avail-
able under the Arbitrated Safety Net Adjustment Princi-
ple pursuant to either the December 1993 State Wage
Decision, the December 1994 State Wage Decision and
the March 1996 State Wage Decision. The first, second
and third $8.00 per week arbitrated safety net adjustments
may be offset to the extent of any wage increase payable
since 1 November 1991 pursuant to enterprise agreements
or consent awards or award variations to give effect to
enterprise agreements, insofar as that wage increase or
part of it has not previously been used to offset an arbi-
trated safety net adjustment. Increases made under previ-
ous State Wage Case Principles or under the current
Statement of Principles, excepting those resulting from
enterprise agreement, are not to be used to offset arbi-
trated safety net adjustments.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Food Preservers� Union Of Western Australia, Union

Of Workers
and

Delta West Pty Ltd and Others.
No. 1306 of 1996.

The Manufacturing Chemists Award, 1976.
No. R 3 of 1976.

COMMISSIONER S A CAWLEY.
12 December 1996.

Order.
WHEREAS an Order was issued on the 26 November 1996
amending The Manufacturing Chemists Award 1976; and

WHEREAS that Order contained some incorrect rates;
NOW THEREFORE I the undersigned pursuant to the

powers conferred under the Industrial Relations Act, 1979 do
hereby order �

1. THAT this Order shall replace the Order dated 26
November 1996; and

2. THAT The Manufacturing Chemists Award 1976 as
amended be further varied in accordance with the
following Schedule with effect from the beginning
of the first pay period on or after the 20th day of
November 1996.

(Sgd.) W. S. COLEMAN,    
[L.S.] Commissioner.

���

Schedule.
Clause 7.�Wages: Delete the preamble and subclause (1)

of this clause and insert the following in lieu thereof:
The following shall be the minimum weekly rate of wage
payable to employees covered by this award, with effect
from the beginning of the first pay period commencing
on or after 20 November 1996.
(1) Adult Employees

Base Arbitrated Total
Rates Safety Award

Per Week Net Rate
Adjustments Per Week

Classifications: $ $ $
(a) Extracts, Essences and Distillation

First Class Plant Operative 371.15 24.00 395.15
Second Class Plant Operative

1st three months 344.60 24.00 368.60
Thereafter 351.25 24.00 375.25

(b) Galenicals, Patents, Medicines,
Cordials, etc
First Class Factory Hands 330.05 24.00 354.05
Factory Hands (Handling

Corrosive Acids) 321.65 24.00 345.65

(c) General Factory Hands 312.30 24.00 336.30

The rates of pay in this award include three arbitrated
safety net adjustments totalling $24.00 per week avail-
able under the Arbitrated Safety Net Adjustment Princi-
ple pursuant to either the December 1993 State Wage
Decision, the December 1994 State Wage Decision and
the March 1996 State Wage Decision. The first, second
and third $8.00 per week arbitrated safety net adjustments
may be offset to the extent of any wage increase payable
since 1 November 1991 pursuant to enterprise agreements
or consent awards or award variations to give effect to
enterprise agreements, insofar as that wage increase or
part of it has not previously been used to offset an arbi-
trated safety net adjustment. Increases made under previ-
ous State Wage Case Principles or under the current
Statement of Principles, excepting those resulting from
enterprise agreement, are not to be used to offset arbi-
trated safety net adjustments.
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MARINE STORES AWARD.
No. 13 of 1958.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous

Workers Union, Miscellaneous Workers Division, Western
Australian Branch

and
Stanlee (Perth).

No. 1397 of 1996.
Marine Stores Award.

No. 13 of 1958.
CHIEF COMMISSIONER W.S. COLEMAN.

13 December 1996.
Order.

HAVING heard Ms M. Robinson on behalf of the Applicant
and Ms J. Dowling on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979 hereby orders:

THAT the Marine Stores Award be varied in accord-
ance with the following Schedule and that such variation
being made in accordance with 12.6% increase in the
Consumer Price Index adjustment for the quarters June
1990 to March 1996 inclusive based on Australian Bu-
reau of Statistics publication catalogue number 6401.0 at
Table 7, �Consumer Price Index�Groups, Subgroups and
Selected Expenditure Classes: Weighted Average of Eight
Capital Cities�, in particular the �Meals Out and Takea-
way Foods� subgroup and shall have effect from the be-
ginning of the first pay period commencing on or after
the 12th day of November 1996.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

���

Schedule.
1. Clause 23.�Meal Money: Delete the amounts of $4.95

and $3.40 from subclause (1) of this clause and insert in lieu
thereof the amounts of $5.60 and $3.80 respectively.

MINERAL EARTHS EMPLOYEES� AWARD.
No. 9 of 1975.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch
and

Commercial Minerals Ltd.
No. 1398 of 1996.

Mineral Earths Employees� Award.
No. 9 of 1975.

CHIEF COMMISSIONER W.S. COLEMAN.
13 December 1996.

Order.
HAVING heard Ms M. Robinson on behalf of the Applicant
and Ms J. Dowling on behalf of the Respondent, the

Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979 hereby orders:

THAT the Mineral Earths Employees� Award be varied
in accordance with the following Schedule and that such
variation being made in relation to:
1. paragraph (1) of the Schedule in accordance with a

7.1% increase in the Consumer Price Index adjust-
ment for the quarters June 1991 to March 1996 in-
clusive based on Australian Bureau of Statistics
publication catalogue number 6401.0 at Table 7,
�Consumer Price Index�Groups, Subgroups and
Selected Expenditure Classes: Weighted Average of
Eight Capital Cities�, in particular the �Meals Out
and Takeaway Foods� subgroup; and

2. paragraph (2) of the Schedule in accordance with
the formula set down by the Australian Industrial
Relations Commission in the Furnishing and Glass
Industry case (print M9675);

and these variations shall have effect from the beginning
of the first pay period commencing on or after the 12th
day of November 1996.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

���

Schedule.
1. Clause 7.�Overtime. Delete the amounts of $4.95 and

$3.40 in paragraph (a) of subclause (5) of this clause and in-
sert in lieu thereof the amounts of $5.30 and $3.60 respec-
tively.

2. Clause 8.�Wages. Delete the amounts of 17.00, 26.10
and 33.60 in subclause (6) of this clause and insert in lieu
thereof the amounts of 18.10, 27.80 and 35.85 respectively.

OPTICAL MECHANICS� AWARD, 1971.
No. 9 of 1970.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous

Workers Union, Miscellaneous Workers Division, Western
Australian Branch

and
Laubman & Pank Optometrists Pty Ltd and Others.

No. 1399 of 1996.
Optical Mechanics� Award, 1971.

No. 9 of 1970.
CHIEF COMMISSIONER W.S. COLEMAN.

13 December 1996.
Order.

HAVING heard Ms M. Robinson on behalf of the Applicant
and Ms J. Dowling on behalf of the Respondent, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979 hereby orders:

THAT the Optical Mechanics� Award, 1971 be varied
in accordance with the following Schedule and that such
variation being made in relation to:
1. paragraph (1) of the Schedule in accordance with a

12.6% increase in the Consumer Price Index adjust-
ment for the quarters June 1990 to March 1996 in-
clusive based on Australian Bureau of Statistics
publication catalogue number 6401.0 at Table 7,
�Consumer Price Index�Groups, Subgroups and
Selected Expenditure Classes: Weighted Average of
Eight Capital Cities�, in particular the �Meals Out
and Takeaway Foods� subgroup; and
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2. paragraph (2) of the Schedule in accordance with
the formula set down by the Australian Industrial
Relations Commission in the Furnishing and Glass
Industry case (print M9675);

and these variations shall have effect from the beginning
of the first pay period commencing on or after the 12th
day of November 1996.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

���

Schedule.
1. Clause 12.�Meal Money. Delete the amounts of $5.00

and $3.40 in subclause (1) of this clause and insert in lieu
thereof the amounts of $5.60 and $3.80 respectively.

2. Clause 24.�Wages. Delete the amounts of $17.00, $26.10
and $33.60 in subclause (4) of this clause and insert in lieu
thereof the amount of $18.00, $27.10 and $35.60 respectively.

PAINT AND VARNISH MAKERS� AWARD.
No. 22 of 1957.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous

Workers Union, Miscellaneous Workers Division, Western
Australian Branch

and
Dulux Australia Ltd.
No. 1400 of 1996.

Paint and Varnish Makers� Award No. 22 of 1957.
No. 22 of 1957.

CHIEF COMMISSIONER W.S. COLEMAN.
12 December 1996.

Order.
HAVING heard Ms M. Robinson on behalf of the Applicant
and Ms J. Dowling on behalf of the Respondent, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979 hereby orders:

THAT the Paint and Varnish Makers� Award No. 22 of
1957 be varied in accordance with the following Sched-
ule and that such variation being made in relation to:

1. paragraph (1) of the Schedule in accordance with a
12.6% increase in the Consumer Price Index adjust-
ment for the quarters June 1990 to March 1996 in-
clusive based on Australian Bureau of Statistics
publication catalogue number 6401.0 at Table 7,
�Consumer Price Index�Groups, Subgroups and
Selected Expenditure Classes: Weighted Average of
Eight Capital Cities�, in particular the �Meals Out
and Takeaway Foods� subgroup; and

2. paragraphs (2) and (3) of the Schedule in accord-
ance with the formula set down by the Australian
Industrial Relations Commission in the Furnishing
and Glass Industry case (print M9675);

and these variations shall have effect from the beginning
of the first pay period commencing on or after the 12th
day of November 1996.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

���

Schedule.
1. Clause 6.�Meal Money: Delete the amount of $6.10 from

paragraphs (1) and (2) of this clause and insert in lieu thereof
the amount of $6.90.

2. Clause 8.�Leading Hands: Delete the amount of $19.50
from this clause and insert in lieu thereof the amount of $20.60.

3. Clause 22.�Rates of Pay: Delete the amount of $13.10
from this clause and insert in lieu thereof the amount of $13.85.

PARLIAMENTARY EMPLOYEES AWARD 1989.
Nos. A15 of 1987, A4 of 1988, A7 of 1988

and A7 of 1989.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous

Workers Union, Miscellaneous Workers Division, Western
Australian Branch

and
The Governor of Western Australia in Council and Others.

No. 1425 of 1996.
Parliamentary Employees Award 1989.

CHIEF COMMISSIONER W.S. COLEMAN.
30 December 1996.

Order.
HAVING heard Ms M. Robinson on behalf of the Applicant
and Ms L. Halligan on behalf of the Respondents and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Parliamentary Employees Award 1989 be varied
in accordance with the following Schedule and that such
variation shall have effect from the beginning of the first pay
period commencing on or after 12 November 1996.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

���

Schedule.
Clause 25.�Parliamentary Support Services Employees:

Delete subclauses (3) and (4) of this clause and insert in lieu
the following�

(3) The following allowances shall be paid to Parlia-
mentary Support Services Employees indexed ac-
cording to State Wage decisions and shall be�

(a) Chef
1st year $ 85.40 per fortnight
2nd year $170.90 per fortnight

(b) Tradesperson Cook
(Sous Chef)
1st year $ 55.53 per fortnight
2nd year $ 85.40 per fortnight

(c) Stewards to Speaker
and President $ 42.60 per fortnight

(4) An allowance of $24.80 per fortnight shall be paid
to all PSSE�s employed in the kitchen, dining room
and bar areas.
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PHOTOGRAPHIC INDUSTRY AWARD, 1980.
No. A9 of 1980.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous

Workers� Union, Miscellaneous Workers� Division, Western
Australian Branch

and
Illustrations Pty Ltd and Others.

No. 1426(A) of 1996.
Photographic Industry Award, 1980.

No.A9 of 1980.
CHIEF COMMISSIONER W.S. COLEMAN.

12 December 1996.
Order.

HAVING heard Ms M. Robinson on behalf of the Applicant
and Ms J. Dowling on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

1. THAT this application be divided into Parts (A) and
(B). Further, that the provisions for Vehicle Allow-
ance will be dealt with under Part (B) at a later stage
following further discussions between the parties.

2. THAT the Photographic Industry Award, 1980 be
varied in accordance with the following Schedule
and that such variation being made in relation to:

a. paragraph (1) of the Schedule in accordance
with the formula set down by the Australian
Industrial Relations Commission in the Fur-
nishing and Glass Industry case (print
M9675); and

b. paragraph (2) of the Schedule in accordance
with a 11.6% increase in the Consumer Price
Index adjustment for the quarters September
1990 to March 1996 inclusive based on Aus-
tralian Bureau of Statistics publication cata-
logue number 6401.0 at Table 7, �Consumer
Price Index�Groups, Subgroups and Selected
Expenditure Classes: Weighted Average of
Eight Capital Cities�, in particular the �Meals
Out and Takeaway Foods� subgroup;
and these variations shall have effect from the
first pay period commencing on or after the
12th day of November 1996.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

���

Schedule.
1. Clause 12.�Wages. Delete the amounts of $16.40 and

$25.00 in subclause (3) of this clause and insert in lieu thereof
the amounts of $17.50 and $26.70 respectively.

2. Clause 13.�Meal Allowance.
A. Delete the amounts of $5.00 and $3.40 in subclause

(1) of this clause and insert in lieu thereof the amounts
of $5.60 and $3.80 respectively.

B. Delete the amount of $5.00 in subclause (4) of this
clause and insert in lieu thereof the amount of $5.60.

QUADRIPLEGIC CENTRE AWARD
No. A1 of 1993.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous

Workers Union, Miscellaneous Workers Division, Western
Australian Branch

and
The Board of Management, Quadriplegic Centre

No. 1428(A) of 1996.
Quadriplegic Centre Award

No. A1 of 1993.
CHIEF COMMISSIONER W.S. COLEMAN.

16 December 1996.
Order.

HAVING heard Ms M. Robinson on behalf of the Applicant
and Mr P.G. Robertson on behalf of the Respondent, the Com-
mission, pursuant to the powers conferred on it under the In-
dustrial Relations Act, 1979 hereby orders:

THAT the Quadriplegic Centre Award be varied in ac-
cordance with the following Schedule and that such vari-
ation being made in relation to:

A. paragraph (1) of the Schedule in accordance
with a 2.7% increase in the Consumer Price
Index adjustment for the quarters June 1993
to September 1996 inclusive, based on Aus-
tralian Bureau of Statistics publication cata-
logue number 6401.0 at Table 7, subgroup
�Meals Out and Takeaway Foods�; and

B. paragraphs (2), (3) and (4) of the Schedule in
accordance with the formula set down by the
Australian Industrial Relations Commission
in the Furnishing and Glass Industry case
(print M9675), based on the key classifica-
tion of Tradesperson/Cook;

and these variations shall have effect from the beginning of
the first pay period commencing on or after the 12th day of
November 1996.

(Sgd.) W.S. COLEMAN,
[L.S] Chief Commissioner.

Schedule.
1. Clause 14.�Overtime: Delete the amount of $5.40 in

subclause (5) of Part A and subclause (4) of Part B of this
clause and insert in lieu thereof the amount of $5.50.

2. Clause 15.�Shift Work:
A. Delete the amount of $1.51 in subclause (1) and in-

sert in lieu thereof the amount of $1.59.
B. Delete the amount of $2.26 in subclause (2) and in-

sert in lieu thereof the amount of $2.38.
C. Delete the amounts of $6.02 and $12.04 in subclause

(3) and insert in lieu thereof the amounts of $6.34
and $12.68 respectively.

3. Clause 17.�Public Holidays: Delete amounts of $6.02
and $18.07 in subclause (4) and insert in lieu thereof the
amounts of $6.34 and $19.02 respectively.

4. Clause 27.�Wages�Part C: Delete the amounts of
$13.90, $20.90 and $27.80 in paragraph (b) of subclause (1)
and insert in lieu thereof the amounts of $14.65, $22.00 and
$29.30 respectively.
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RECREATION CAMPS (DEPARTMENT FOR SPORT
AND RECREATION) AWARD

No. A28 of 1985.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch
and

Hon Minister for Sport and Recreation.
No. 1344 of 1996.

Recreation Camps (Department for Sport and Recreation)
Award.

CHIEF COMMISSIONER W.S. COLEMAN.
30 December 1996.

Order.
HAVING heard Ms M. Robinson on behalf of the Applicant
and Ms L. Halligan on behalf of the Respondent and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders:

THAT the Recreation Camps (Department for Sport and
Recreation) Award be varied in accordance with the fol-
lowing Schedule and that such variation shall have effect
from the beginning of the first pay period commencing
on or after 12 November 1996.

(Sgd.) W.S. COLEMAN,
[L.S] Chief Commissioner.

Schedule.
1. Clause 8.�Overtime:

A. Delete the amounts of $6.10 and $3.55 from
subclause (9)(a) and insert in lieu thereof the amounts
of�$6.60 and $3.85 respectively.

B. Delete the amount of $3.15 from subclause (9)(d)
and insert in lieu thereof the amount of�$3.40.

2. Clause 15.�Wages: Delete subclause (3) of this clause
and insert in lieu the following�

(3) Supervision Allowance
Employees placed in charge of other employees shall
be paid the following weekly allowance, or part
thereof, in addition to the rate prescribed for the
employee�s class of work

$ Per Week
1 to 5 employees 6.77
6 to 10 employees 12.17
11 to 15 employees 15.18
16 to 20 employees 20.63
over 20 (for each
additional employee) 0.23

3. Clause 17.�Special Rates and Provisions:
A. Delete the amount of 46 cents in subclause (1) and

insert in lieu thereof the amount of 49 cents.
B. Delete the amount of $1.55 in subclause (2) and in-

sert in lieu thereof the amount of $1.64.

THE ROCK LOBSTER AND PRAWN PROCESSING
AWARD 1978

No. R 24 of 1977.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Food Preservers� Union of Western Australia, Union of
Workers

and

Markwell Ross Fisheries Pty Ltd and Others.

No. 1307 of 1996.

The Rock Lobster and Prawn Processing Award 1978

No. R 24 of 1977.

COMMISSIONER S.A. CAWLEY.

27 November 1996.

Reasons for Decision.

THE COMMISSIONER: This is an application to vary the
Rock Lobster and Prawn Processing Award 1978 to increase
the wage rates by the Third Arbitrated Safety Net Adjustment
in accordance with the State Wage Fixing Principles. The ap-
plication was filed on 25 September 1996. The grounds filed
with the application identified the purpose of the application
as described above and the schedule of variations sought was
limited to that purpose.

Answers objecting to the claim were filed on 18 October
1996 by an agent stated to be representing eight respondents;
though only two warrants for that agent were filed; on 25
October 1996 and another on 30 October 1996. No particu-
lars of objection were given. By way of a letter dated 25 Octo-
ber 1996 the applicant requested a conciliation conference. It
proceeded on 8 November 1996. The applicant then requested
the matter be listed for hearing. It was and that hearing pro-
ceeded five days later. At that hearing the agent for respond-
ents for whom warrants had been filed submitted that there
was no objection to the variations sought being endorsed by
the Commission. Other respondents did not appear to object.

The only issue then is the operative date.

The applicant seeks 25 September 1996 as the operative
date for the variations on the basis that that was the date the
application was made. The respondents heard opposed this
on the grounds that there are no or insufficient reasons which
would warrant an operative date earlier than the date of hear-
ing; that being 13 November 1996. According to this submis-
sion the length of time between the filing of the application
and the hearing was not unusual and nothing should be made
of it.

I have given the submissions on the operative date applica-
tion careful thought in the context of the filed documents. A
number of points can be made.

Even with retrospective application of the warrants filed so
as to be in force at the time of the filed objection to the claim,
that still leaves some six named respondents who filed no
objection. An absence of answer could reasonably give rise to
a conclusion that there was no objection to the claim. Added
to this is the fact that there are no grounds particularised for
the answer which was filed.

Against these considerations though is the fact that it was
the applicant union which sought a conciliation conference
which, as already noted, was held on 8 November 1996. This
then provided another opportunity for objecting respondents
to particularise any grounds for objection. The conference was
private and there can be, and is, no regard for those proceed-
ings here. It is the case though that when the application pro-
ceeded from there to be listed for hearing, the position of the
respondents was as described in the foregoing. That is, the
applicant union was none the wiser as to any grounds for ob-
jection.

In effect the applicant union, having had recourse to a con-
ciliation provision, was still not in a position to respond to
any dispute because of a lack of particulars. This is unusual.
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Having regard for all this I have concluded that the opera-
tive date should be no later than the beginning of the first pay
period commencing on or after the date of the conference;
that being 8 November 1996.

Minutes will now issue. There will be a speaking to those
minutes as required.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Food Preservers� Union Of Western Australia, Union

Of Workers
and

Markwell Ross Fisheries Pty Ltd and Others.
No. 1307 of 1996.

The Rock Lobster and Prawn Processing Award 1978
No. R 24 of 1977.

COMMISSIONER S.A. CAWLEY.
3 December 1996.

Order.
HAVING heard Ms K Cameron on behalf of the Applicant
and Mr M Beros on behalf of Respondents now therefore, I
the undersigned pursuant to the powers conferred under the
Industrial Relations Act, 1979 do hereby order �

THAT The Rock Lobster and Prawn Processing Award
1978 as amended be further varied in accordance with
the following Schedule with effect from the beginning of
the first pay period on or after the 8th day of November
1996.

(Sgd.) S.A. CAWLEY,
[L.S] Commissioner.

Schedule.
Clause 7.�Wages: Delete the preamble and subclause (1)

of this clause and insert the following in lieu thereof:
The following shall be the minimum weekly rate of wage

payable to employees covered by this award, with effect
from the beginning of the first pay period commencing
on or after 8 November 1996.
(1) Adult Employees

Base Arbitrated Total
Rates Safety Award

Per Week Net Rate
Adjustments Per Week

Classifications $ $ $
(a) Grader 325.95 24.00 349.95
(b) Process Employee 312.30 24.00 336.30

The rates of pay in this award include three arbitrated safety
net adjustments totalling $24.00 per week available under the
Arbitrated Safety Net Adjustment Principle pursuant to either
the December 1993 State Wage Decision, the December 1994
State Wage Decision and the March 1996 State Wage Deci-
sion. The first, second and third $8.00 per week arbitrated
safety net adjustments may be offset to the extent of any wage
increase payable since 1 November 1991 pursuant to enter-
prise agreements or consent awards or award variations to give
effect to enterprise agreements, insofar as that wage increase
or part of it has not previously been used to offset an arbi-
trated safety net adjustment. Increases made under previous
State Wage Case Principles or under the current Statement of
Principles, excepting those resulting from enterprise agree-
ment, are not to be used to offset arbitrated safety net adjust-
ments.

SECURITY OFFICERS� AWARD
No. A25 of 1981.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous

Workers Union, Miscellaneous Workers Division, Western
Australian Branch

and
Canine Security & Alsatian Watch Patrol and Others.

No. 1430(A) of 1996.
Security Officers� Award.

No. A25 of 1981.
CHIEF COMMISSIONER W.S. COLEMAN.

12 December 1996.
Order.

HAVING heard Ms M. Robinson on behalf of the Applicant
and Mr A. Smetana on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979 hereby orders:

(1) THAT this application be divided into Parts (A) and
(B). Further, that the provisions for Fares and Trav-
elling will be dealt with under Part (B) at a later stage
following further discussions between the parties.

2. THAT the Security Officers� Award be varied in ac-
cordance with the following Schedule and that such
variation being made in relation to:

a. paragraph (1) of the Schedule in accordance
with a 3.5% increase in the Consumer Price
Index adjustment for the quarters June 1992
to March 1996 inclusive, based on Australian
Bureau of Statistics publication catalogue
number 6401.0 at Table 7, subgroup �Meals
Out and Takeaway Foods�; and

b. paragraphs (2) and (3) of the Schedule in ac-
cordance with the formula set down by the
Australian Industrial Relations Commission
in the Furnishing and Glass Industry case
(print M9675), based on the key classifica-
tion of Level 1;
and these variations shall have effect from the
first pay period commencing on or after the
12th day of November 1996.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

���

Schedule.
1. Clause 15.�Overtime. Delete the amounts of $6.10 and

$4.15 in subclause (2) of this clause and insert in lieu thereof
the amounts of $6.30 and $4.30 respectively.

2. Clause 20.�Special Rates and Provisions. Delete the
amount of $2.35 in subclause (5) of this clause and insert in
lieu thereof the amount of $2.50.

3. Clause 21.�Classification Structure and Wage Rates.
A. Delete the amounts of $16.60, $25.50 and $32.70 in

subclause (5) of this clause and insert in lieu thereof
the amounts of $17.70, $27.10 and $34.80 respec-
tively.

B. Delete the amount of $6.56 in paragraph (a) of
subclause (6) of this clause and insert in lieu thereof
the amount of $6.98.

C. Delete the amount of $2.77 in paragraph (b) of
subclause (6) of this clause and insert in lieu thereof
the amount of $2.95.

D. Delete the amounts of $4.10 and 82 cents in para-
graph (c) of subclause (6) and insert in lieu thereof
the amounts of $4.35 and 87 cents respectively.

E. Delete the amounts of $10.25 and $2.05 in paragraph
(d) of subclause (6) and insert in lieu thereof the
amounts of $10.90 and $2.20 respectively.
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SOAP AND ALLIED PRODUCTS
MANUFACTURING AWARD.

No. 25 of 1960.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous

Workers Union, Miscellaneous Workers Division, Western
Australian Branch

and
Candle Light Co Pty Ltd.

No. 1402 of 1996.
Soap and Allied Products Manufacturing Award.

No. 25 of 1960.
CHIEF COMMISSIONER W.S. COLEMAN.

12 December 1996.
Order.

HAVING heard Ms M. Robinson on behalf of the Applicant
and Ms J. Dowling on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979 hereby orders:

THAT the Soap and Allied Products Manufacturing
Award be varied in accordance with the following Sched-
ule and that such variation being made in relation to:

1. paragraph (1) of the Schedule in accordance with a
12.6% increase in the Consumer Price Index adjust-
ment for the quarters June 1990 to March 1996 in-
clusive based on Australian Bureau of Statistics
publication catalogue number 6401.0 at Table 7,
�Consumer Price Index�Groups, Subgroups and
Selected Expenditure Classes: Weighted Average of
Eight Capital Cities�, in particular the �Meals Out
and Takeaway Foods� subgroup; and

2. paragraph (2) of the Schedule in accordance with
the formula set down by the Australian Industrial
Relations Commission in the Furnishing and Glass
Industry case (print M9675);
and these variations shall have effect from the be-
ginning of the first pay period commencing on or
after the 12th day of November 1996.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

���

Schedule.
1. Clause 13.�Meal Money: Delete the amounts of $5.60

in subclause (1) and $4.60 in subclause (2) and insert in lieu
the amounts of $6.30 and $5.20 respectively.

2. Clause 26.�Leading Hands: Delete the amounts of
$16.50, $25.40 and $32.70 and insert in lieu thereof the
amounts of $17.60, $27.10 and $34.90 respectively.

TRAINING ASSISTANTS� AND COMMUNITY
SUPPORT STAFF (SPASTIC WELFARE)

AWARD 1987.
No. A 16 of 1986.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous

Workers Union, Miscellaneous Workers Division, Western
Australian Branch

and
Cerebral Palsy Association of WA Inc.

No. 1431 of 1996.
Training Assistants� and Community Support Staff (Spastic

Welfare) Award 1987.
No. A 16 of 1986.

CHIEF COMMISSIONER W.S. COLEMAN.
16 December 1996.

Order.
HAVING heard Ms M. Robinson on behalf of the Applicant

and Mr P. Robertson on behalf of the Respondent, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979 hereby orders:

THAT the Training Assistants� and Community Sup-
port Staff (Spastic Welfare) Award 1987 be varied in ac-
cordance with the following Schedule and that such
variation being made in accordance with the current rate
contained in Schedule F�Motor Vehicle Allowance of
the Public Service Award 1992, and shall have effect from
the beginning of the first pay period commencing on or
after 12th day of November 1996.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

���

Schedule.
Clause 8.�Fares and Travelling Time: Delete subclause (2)

and insert in lieu thereof the following:
(2) Where an employee is required and authorised to

use his/her own motor vehicle in the course of his/
her duties he/she shall be paid an allowance not less
than that provided for in the schedules set out here-
under. Notwithstanding anything contained in this
subclause the employer and the employee may make
any other arrangement as to car allowance not less
favourable to the employee.

Schedule 1�Motor Car Allowance
 Engine Displacement
(in Cubic Centimetres)

Over  Over  1600cc
2600cc 1600cc  & under

Area and Details - 2600cc
Rate per kilometre

Metropolitan Area 49.4 43.5 37.9
South West Land Division 50.5 44.6 38.9
North of 23.5° South

Latitude 56.2 50.0 43.5

Rest of the State 52.2 46.0 40.0

Schedule 2�Motor Cycle Allowance
Distance Travelled During a Rate
Year on Official Business ¢/km
Rate per kilometre 17.1
Motor cars with rotary engines are to be included in the 1600-2600cc
category.
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TRANSPORT WORKERS� (EASTERN GOLDFIELDS
TRANSPORT BOARD) AWARD 1976.

No. 23 of 1976.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Transport Workers� Union of Australia, Industrial Union of

Workers, Western Australian Branch
and

Eastern Goldfields Transport Board.
No. 1365 of 1996.

Transport Workers� (Eastern Goldfields Transport Board)
Award 1976.

No. 23 of 1976.
COMMISSIONER P E SCOTT.

10 December 1996.
Order.

HAVING heard Ms R McGinty on behalf of the Applicant
and Ms L Halligan on behalf of the Respondent and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders:

THAT the Transport Workers� (Eastern Goldfields
Transport Board) Award 1976 be varied in accordance
with the following Schedule and that such variation shall
have effect from the beginning of the first pay period
commencing on or after the 1st day of November 1996.

(Sgd.) P. E. SCOTT,    
[L.S.] Commissioner.

���

Schedule.
1. Clause 2.�Arrangement: Delete this clause and insert

the following in lieu thereof:
1. Title

1A Statement of Principles�August 1996
2. Arrangement

2A. State Wage Principles�September 1989
3. Area and Scope
4. Term
5. Hours
6. Spread of Hours

6A. Implementation of 38 Hour Week
6B. Procedures for In-Plant Discussions
6C. Hours Transition Provision

7. Meals
8. Duty Roster
9. Days Off

10. Signing On and Off
11. Reports
12. Recall
13. Private Hire
14. Sick Leave
15. Payment of Wages
16. Annual Leave
17. Public Holidays
18. Long Service Leave
19. Uniforms and Protective Clothing or Equipment
20. Contract of Service
21. Change Money
22. Drivers & Bus Licence
23. Free Transport
24. Amenities
25. Shop Steward
26. Disputes
27. Definitions
28. Time & Wages Record
29. Board of Reference
30. Bereavement Leave
31. District Allowance
32. Posting of Award & Union Notices
33. Structural Efficiency
34. Wages
35. Dispute Settlement Procedures

36. Training Leave
37. Consultative Committee
38. Supported Wage System

Appendix�Resolution of Disputes Requirements
Appendix�S.49B�Inspection Of Records Require-
ments

2. Clause 34.�Wages: Delete this clause and insert the fol-
lowing in lieu thereof:

The following shall be the minimum rates of wages pay-
able to employees covered by this award�
(1) Adult Omnibus Driver�

Rate Safety Total
Base Net Wage
Rate Adjustment Per Week

$ $ $

First year of service 441.37 24.00 465.37
Second year of service 446.18 24.00 470.18
Third year of service 452.74 24.00 476.74

(2) Leading hands shall be paid at a rate exceeding the
highest rate of employees he/she supervises by an
amount of $16.80 per week.

(3) The rates of pay in this award include three arbi-
trated safety net adjustments totalling $24.00 per
week available under the Arbitrated Safety Net Ad-
justment Principle pursuant to either the December
1993 State Wage Decision, the December 1994 State
Wage Decision, the March 1996 State Wage Deci-
sion and the August 1996 State Wage Decision. The
first, second and third $8.00 per week arbitrated
safety net adjustments may be offset to the extent of
any wage increase payable since 1 November, 1991
pursuant to enterprise agreements, or consent awards
or award variations to give effect to enterprise agree-
ments, insofar as that wage increase or part of it has
not previously been used to offset an arbitrated safety
net adjustment. Increases made under previous State
Wage Case Principles or under the current Statement
of Principles, excepting those resulting from enter-
prise agreements, are not to be used to offset arbi-
trated safety net adjustments.

3. Clause 37.�Consultative Committee: Immediately after
this clause insert the following new Clause 38.�Supported
Wage System:

38.�SUPPORTED WAGE SYSTEM
(1) Subject to the provisions of this clause an employer

and an employee meeting the eligibility criteria may
reach agreement to be paid under the Supported Wage
System in accordance with this agreement.

(2) Definitions
In the context of this clause, the following defini-
tions shall apply:

(a) �Supported Wage System� means the Com-
monwealth Government system to promote
employment for people who cannot work at
full award wages because of a disability, as
documented in �Supported Wage System:
Guidelines and Assessment Process�.

(b) �Accredited Assessor� means a person accred-
ited by the Management Unit established by
the Commonwealth under the Supported Wage
System to perform assessment of an individu-
al�s productive capacity within the Supported
Wage System.

(c) �Disability Support Pension� means the Com-
monwealth pension scheme to provide income
security for persons with a disability as pro-
vided under the Social Security Act 1991, as
amended from time to time, or any successor
to that scheme.

(d) �Assessment Instrument� means the form pro-
vided for under the Supported Wage System
that records the assessment of the productive
capacity of the person to be employed under
the Supported Wage System.
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(3) Eligibility Criteria
(a) Employees covered by this clause will be those

who are unable to perform the range of duties
to the competence level required within the
class of work for which the employee is en-
gaged under this award, because of the effects
of a disability on their productive capacity and,
who meet the impairment criteria for receipt
of a Disability Support Pension.

(b) The clause does not apply to any existing
employee who has a claim against the em-
ployer which is subject to the provisions of
workers� compensation legislation or any pro-
vision of this clause relating to the rehabilita-
tion of employees who are injured in the course
of their current employment.

(c) (i) This clause does not apply to employ-
ers in respect of their facility, program,
undertaking, service or the like which
receive funding under the �Disability
Services Act 1986�, and fulfil the dual
role of service provider and sheltered
employer to people with disabilities
who are in receipt of or eligible for a
Disability Support Pension.

(ii) Provided that this exclusion shall not
prevent services funded under Sections
10 or 12A of the Act referred to in sub-
paragraph (i) hereof, engaging persons
who meet the eligibility criteria under
the Supported Wage System, on work
covered by this award, where both par-
ties wish to access the system provided
all other criteria are met.

(4) Supported Wage Rates
(a) (i) Employees to whom this clause applies

shall be paid the applicable percentage
of the minimum rate of pay prescribed
by this award for the class of work
which the person is performing accord-
ing to the following schedule:

Assessed Capacity % of Prescribed Award Rate
10% 10%
20% 20%
30% 30%
40% 40%
50% 50%
60% 60%
70% 70%
80% 80%
90% 90%

(ii) Provided that the amount payable shall
be not less than $45 per week (the or-
dinary income free area for the Disabil-
ity Support Pension as at 1 July 1994).

(b) Where an employee�s assessed capacity rate
is ten percent, they shall receive a high degree
of assistance and support.

(5) Assessment of Capacity
(a) For the purpose of establishing the percent-

age of the award rate to be paid to an employee
under this award, the productivity capacity of
the employee will be assessed in accordance
with the Supported Wage System and docu-
mented in an assessment instrument by either:

(i) The employer and the union, in con-
sultation with the employee, or, if de-
sired, by any of these; or

(ii) The employer and an accredited asses-
sor from a panel agreed to by the par-
ties to the award and the employee.

(6) Lodgment of Assessment Instrument
(a) All assessment instruments under the condi-

tion of this clause including the appropriate

percentage of the award rate to be paid to the
employee, shall be lodged by the employer
with the Registrar of the Western Australian
Industrial Relations Commission.

(b) All assessment instruments shall be agreed and
signed by the parties to the assessment, pro-
vided that where the union party to this award
is not a party to the assessment, it shall be re-
ferred by the Registrar to the union by certi-
fied mail and shall take effect unless an
objection is notified to the Registrar within
10 working days.

(7) Review of Assessment
The assessment of the applicable percentage to be
applied in respect of the rate of pay should be sub-
ject to annual review or earlier on the basis of a rea-
sonable request for such a review. The process of
review shall be in accordance with the procedure for
assessing capacity under the Supported Wage Sys-
tem.

(8) Other Terms and Conditions of Employment
Where an assessment has been made, the applicable
percentage shall apply to the minimum wage rate
only. Employees covered by the provisions of the
clause will be entitled to the same terms and condi-
tions of employment as all other employees covered
by this award, but be paid at the rate of wage as de-
termined in accordance with this clause.

(9) Workplace Adjustment
An employer wishing to employ a person under the
provisions of this clause shall take reasonable steps
to make changes in the workplace to enhance the
employee�s capacity to do the job. Changes may in-
volve redesign of job duties, working time arrange-
ments and work organisation in consultation with
other employees in the area.

(10) Trial Period
(a) In order for an adequate assessment of the em-

ployee�s capacity to be made, an employer may
employ a person under the provision of this
clause for a trial period not exceeding 12
weeks, except that in some cases additional
work adjustment time, not exceeding four
weeks, may be utilised where required.

(b) During the trial period the assessment of ca-
pacity shall be undertaken and the proposed
wage rate for a continuing employment rela-
tionship shall be determined.

(c) The minimum amount payable to the employee
during the trial period shall be not less than
the figure defined in subclause (4) (a) (ii) of
this clause.

(d) Work trials should include induction or train-
ing as appropriate to the job being trialed.

(e) Where the employer and the employee wish
to establish a continuing employment relation-
ship following the completion of the trial pe-
riod, a further contract of employment shall
be entered into based on the outcome of as-
sessment under subclause (5) of this clause.

(11) The conditions of employment to apply during the
trial period or in a continuing employment relation-
ship shall be documented, a copy of which shall be
provided by the employer to the person employed in
accordance with this clause.
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TRANSPORT WORKERS (GOVERNMENT)
AWARD, 1952
No. 2A of 1952.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Transport Workers� Union of Australia, Industrial Union of

Workers, Western Australian Branch
and

Hon Premier of WA and Others.
No. 1370 of 1996.

Transport Workers (Government) Award, 1952.
No. 2A of 1952.

COMMISSIONER P E SCOTT.
10 December 1996.

Order.
HAVING heard Ms R McGinty on behalf of the Applicant
and Ms L Halligan on behalf of the Respondents and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Transport Workers (Government) Award,
1952 be varied in accordance with the following Sched-
ule and that such variation shall have effect from the be-
ginning of the first pay period commencing on or after
the 1st day of November 1996.

(Sgd.) P. E. SCOTT,    
[L.S.] Commissioner.

���

Schedule.
1. Clause 2.�Arrangement: Delete this clause and insert

the following in lieu thereof:
1. Title

1A Statement of Principles�August 1996
2. Arrangement
3. Area and Scope
4. Term
5. Wages

5A. Special Payment and Safety Net Adjustments
6. Extra Rates
7. Preference to Unionists
8. Overtime
9. Hours

9A. Rostered Days Off
10. Public Holidays
11. Annual Leave
12. Meals
13. Sick Leave
14. Long Service Leave
15. Definitions
16. Contract of Employment
17. Handling of Hearing Articles
18. Time and Wages Record
19. Distant Work, Change of Depot
20. Payment of Wages
21. Mixed Functions
22. Proportion of Juniors
23. Starting and Finishing Times
24. Board of Reference
25. Junior Workers
26. Owner Drivers
27. Camp Allowances
28. Location Allowances
29. Compassionate Leave
30. Maternity Leave
31. Trade Union Training Leave
32. Leave to Attend Union Business
33. Fares and Travelling Time
34. Traineeships
35. Structural Efficiency
36. Training Leave
37. Dispute Settlement Procedure
38. Workplace Consultation
39. Supported Wage System

Appendix�Resolution of Disputes Requirements
Schedule of Respondents
Appendix�S.49B�Inspection Of Records Require-
ments

2. Clause 5.�Wages: Delete this clause and insert the fol-
lowing in lieu thereof:

(1) Adult employees:

An adult employee shall be paid the following total
weekly wage which is comprised of the components
for base rate and supplementary payment. All com-
ponents of the total weekly wage are payable for all
purposes of this award.

Total Base Safety Supple- Special
Weekly Rate Net mentary Payment
Wage Adjust- Payment

ment

$ $ $ $ $

Group 1 402.60 324.50 24.00 46.30 7.80
Motor driver�s assistant
Loader
Driver of mechanical
horse with or without trailer

Group 2 421.90 327.80 24.00 46.80 23.30
Driver rigid vehicle to 4.5
tonnes GVM (Gross
Vehicle Mass) or GCM
(Gross Combination Mass)
Employee riding a
motorcycle in the course
of employment
Driver of tow motor

Group 3 425.70 334.60 24.00 47.80 19.30
Driver rigid vehicle 4.5 to
13.9 tonnes GVM or GCM
Driver of fork lift up to
and including 4500 kg
lifting capacity
Driver of tractor without
power operated
attachments

Group 4 437.10 344.60 24.00 49.20 19.30
Driver rigid vehicle over
13.9 tonnes GVM or
GCM
Straddle carrier driver
Driver of fork lift over
4500 kg and up to
9000 kg lifting capacity

Group 5 444.80 351.30 24.00 50.20 19.30
Driver articulated vehicle
up to 22.4 tonnes GCM
Driver rigid vehicle and
heavy trailer up to 22.4
tonnes GCM
Driver rigid vehicle 4
axles over 13.9 tonnes
GVM
Driver of fork lift over
9000 kg lifting capacity

Group 6 474.00 358.90 24.00 51.20 39.90
Driver low loader up to
43 tonnes GCM
Driver articulated vehicle
over 22.4 tonnes GCM
Driver rigid vehicle and
heavy trailer over 22.4
tonnes

Group 7 487.60 364.70 24.00 52.10 46.80
Driver low loader over 43
tonnes GCM (for each
additional complete tonne
over 43 an extra 81 cents
as part of the weekly wage
rate of all purposes shall
be payable)

(2) Service Increments: Adult employees shall be paid
service increments for all purposes of the Award as
follows:

after one year of service $3.77 per year

after two years of service $7.43 per year
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(3) Leading Hands: A leading hand appointed as such
by the employer and placed in charge of�

(a) not less than three and not more than 10 other
employees, shall be paid $19.20 per week ex-
tra.

(b) more than 10 and not more than 20 other em-
ployees, shall be paid $28.84 per week extra.

(c) more than 20 other employees, shall be paid
$36.62 per week extra.

(4) Junior Employees
(a) Rates of pay (per cent of the total wage pay-

able to an adult employee for the class of work
performed)

%
Under 19 years of age ........ 70
Under 20 years of age ........ 80
20 years of age ................... 100

(b) No junior under 17 years of age shall be per-
mitted to have sole charge of a motor vehicle.

(5) Casual Employees
Casual employees, being employees who are dis-
missed through no fault of their own before the ex-
piration of one week of employment shall be paid
twenty per cent in addition to the ordinary rate.

(6) Self-loading Equipment:
An employee who, in the course of his/her employ-
ment, drives a vehicle equipped with self loading
equipment which requires the possession of a cer-
tificate of competency shall be paid an extra $7.48
per week.

3. Clause 5A.�Special Payment and Safety Net Adjustment:
Delete this clause and insert the following in lieu thereof:

(1) The special payment contained in subclause (1) of
Clause 5.�Wages of this Award shall form part of
the total wage and is included in the Total Weekly
Wage.

(2) The rates of pay in this award include three arbi-
trated safety net adjustments totalling $24.00 per
week available under the Arbitrated Safety Net Ad-
justment Principle pursuant to either the December
1993 State Wage Decision, the December 1994 State
Wage Decision, the March 1996 State Wage Deci-
sion and the August 1996 State Wage Decision. The
first, second and third $8.00 per week arbitrated
safety net adjustments may be offset to the extent of
any wage increase payable since 1 November, 1991
pursuant to enterprise agreements, or consent awards
or award variations to give effect to enterprise agree-
ments, insofar as that wage increase or part of it has
not previously been used to offset an arbitrated safety
net adjustment. Increases made under previous State
Wage Case Principles or under the current Statement
of Principles, excepting those resulting from enter-
prise agreements, are not to be used to offset arbi-
trated safety net adjustments.

4. Clause 6.�Extra Rates: Delete this clause and insert the
following in lieu thereof:

(1) All persons carting and coming into personal con-
tact with tarred road metal, hot bitumen, tarred blocks
or spreading tar or hot bitumen shall be paid $1.41
per week extra, provided this shall not apply to any
packaged goods from which the material does not
leak or to any worker who is not required to handle
any of the materials named.

(2) Offensive materials�workers carting any of the fol-
lowing offensive materials shall be paid $1.14 per
week extra�bone dust, bones, blood manure, dead
animals� offal including that which is carted from
hotels and restaurants or other places in kerosene
tins, green skins, raw hides, and sheep skins when
fly-blown or maggoty, sausage skin casings (except
when packed in non-leaky containers for consump-
tion), spent oxide, hair and fleshings, soda ash,
muriate of potash, sheep�s trotters (known as �pie�),
stable, cow or pig manure, meat meal, liver meal,

blood meal, T.N.T. and any other material which the
Board of Reference shall decide from time to time is
offensive material. The Board of Reference may de-
lete any material from this definition.

(3) Dirty materials�workers carting any of the follow-
ing dirty materials shall be paid 20 cents per hour
extra when loaded or unloaded by the driver (except
by tipping)�coal, coke, briquettes, plummage,
graphite, ferro or iron manganese, lime, �comaidai�
lime, tallite, limil, plaster, plaster of paris, red ox-
ide, zinc oxide, superphosphate (in secondhand and/
or farmer�s own bags), dicalcic phosphate, yellow
ochre, red ochre, charcoal, empty flour bags, supercel
in jute bags, stone dust refuse and/or garbage from
ships in port, street sweepings, when carted as a full
load, and any material or a particular load thereof
which the Board of Reference may decide to be dirty.
The Board of Reference may delete any material from
this definition. This allowance shall not apply to any
packaged goods from which the material does not
leak or seep or to any worker who is not required to
handle any of the materials named.

(4) Drivers who handle money during any week or por-
tion of a week as part of their duties and account for
it shall be paid in addition to the rate of wage pre-
scribed by Clause 5 as follows:

For any amount handled up to $20 73¢
For any amount handled over $20 but

not exceeding $200 $1.41
For any amount handled over $200 but

not exceeding $600 $2.55
For any amount handled over $600 but

not exceeding $1000 $3.58
For any amount handled over $1000 $5.14

The term �money� used herein shall be deemed to
include cheques.

(5) Workers carting carbon black, except when packed
in sealed metal containers, shall be paid 95 cents per
day or part thereof.

(6) Workers carting secondhand furniture, except to or
from a dealer, auction mart or repairer, shall be paid
$9.49 per week extra.

(7) Workers carting livestock (horses, cattle, sheep, pigs
or goats) shall be paid $9.49 per week extra.

(8) A driver who is required to act as salesman of goods
in his/her vehicle shall be paid $1.41 per week ex-
tra.

(9) Where two or more of the foregoing rates (other than
those in subclauses (4) and (8) of this clause) have
application, only the highest of such rates shall be
payable.

(10) A worker required to work in a van or a chamber
with a temperature of less than 0°C shall receive an
additional 38 cents per hour or part thereof for all
time so worked.

5. Clause 19.�Distant Work, Change of Depot: Delete this
clause and insert the following in lieu thereof:

(1) Where an employer transfers an employee, after he/
she comes to work, from one stable, garage, yard or
place situated more than two kilometres distant from
the stable, garage, yard or place at which he/she usu-
ally works, fares to and from such altered stable,
garage, yard or place shall be allowed by the em-
ployer. If he/she is transferred temporarily to work
at a stable, garage, yard or place which requires him/
her to travel two kilometres or more from his/her
home beyond the distance he/she usually travels, the
excess fares to and from and excess time shall be
paid for by the employer.

(2) Except as provided for in subclause (3) of this clause,
an employee engaged on work from which he/she is
unable to return to his/her home at night shall be
supplied with reasonable food and accommodation
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or shall be paid for such personal expenses as he/
she reasonably incurs but shall be paid at least $12.04
per day in addition to payments set out in Clause
12.�Meals of this Award.

(3) An employee engaged on work which requires him/
her to sleep in or about his/her truck whilst in the
course of travelling from one point to another, or in
the absence of suitable accommodation is obliged to
live in a tent or hut shall in addition to the applica-
tion of subclause (2) of this clause in respect of food,
be paid an allowance in lieu of accommodation of
$12.04 per night.

(4) Notwithstanding any other provisions contained in
this clause and in lieu of any such provisions the
following conditions shall apply to a worker who is
engaged or selected or advised by an employer to
proceed to work at such distance that he cannot re-
turn to his home each night and where such work is
located north of the 26th parallel of south latitude or
in any other area to which air transport is the only
practicable means of travel:

(a) A worker may return to his home or to Perth
or to any other place at a weekend to be mutu-
ally agreed upon between the worker and his
employer:

 (i) After four continuous months of serv-
ice with his employer; and in addition
to the weekend the worker shall be
entitled to two days leave on ordinary
pay subject to the provisions of para-
graph (b) hereof, and

(ii) After each further period of four
months continuous service with his
employer; and in addition to the week-
end, the worker shall be entitled to two
days leave, one of which days shall be
on ordinary pay subject to the provi-
sions of paragraph (b) hereof.

(b) Where a worker returns home or to Perth or
any other place in accordance with the provi-
sions of this subclause and returns to the job
and commences work at the time arranged with
his employer, on the first working day for that
worker immediately following the period of
leave referred to in paragraph (a) hereof, that
worker shall be paid at the completion of the
first pay period commencing on or after the
day upon which the worker returns to work
from the leave taken pursuant to paragraph (a)
hereof the ordinary pay for that period of leave
and the actual cost of air fares incurred in trav-
elling home or to Perth or to any other place
and to the job and which in no case shall ex-
ceed the cost of an economy air fare from the
job to Perth and return.

(c) The entitlement to leave and travelling accru-
ing to a worker pursuant to paragraph (a)
hereof may be availed of as soon as reason-
ably practicable after it becomes due and if it
is not availed of within one month after it so
becomes due the entitlement shall lapse.

(5) Any time in respect of which a worker is absent from
work except time for which he/she is entitled to claim
payment pursuant to Clause 13.�Sick Leave or time
spent on holidays pursuant to subclause (1) of Clause
10.�Holidays and Clause 11.�Annual Leave shall
not count for determining his rights to travel and
leave under the provisions of subclause (4) of this
clause.

(6) (a) For the purposes of this clause, �work� means
all work performed under this award in con-
nection with the transport industry.

(b) Any dispute arising out of subclause (6)(a)
may be referred to a Board of Reference.

6. Clause 38.�Workplace Consultation: Immediately after
this clause insert the following new Clause 39.�Supported
Wage System:

39.�SUPPORTED WAGE SYSTEM

(1) This clause sets out the provisions to apply to
employes who because of the effects of a disability
are eligible to be employed under the Supported
Wage System in accordance with this clause.

(2) Definitions

In the context of this clause, the following defini-
tions shall apply:

(a) �Supported Wage System� means the Com-
monwealth Government system to promote
employment for people who cannot work at
full award wages because of a disability, as
documented in �Supported Wage System:
Guidelines and Assessment Process�.

(b) �Accredited Assessor� means a person accred-
ited by the Management Unit established by
the Commonwealth under the Supported Wage
System to perform assessment of an individu-
al�s productive capacity within the Supported
Wage System.

(c) �Disability Support Pension� means the Com-
monwealth pension scheme to provide income
security for persons with a disability as pro-
vided under the Social Security Act 1991, as
amended from time to time, or any successor
to that scheme.

(d) �Assessment Instrument� means the form pro-
vided for under the Supported Wage System
that records the assessment of the productive
capacity of the person to be employed under
the Supported Wage System.

(3) Eligibility Criteria

(a) Employees covered by this clause will be those
who are unable to perform the range of duties
to the competence level required within the
class of work for which the employee is en-
gaged under this award, because of the effects
of a disability on their productive capacity and,
who meet the impairment criteria for receipt
of a Disability Support Pension.

(b) The clause does not apply to any existing
employee who has a claim against the em-
ployer which is subject to the provisions of
workers� compensation legislation or any pro-
vision of this clause relating to the rehabilita-
tion of employees who are injured in the course
of their current employment.

(c) (i) This clause does not apply to employ-
ers in respect of their facility, program,
undertaking, service or the like which
receive funding under the �Disability
Services Act 1986�, and fulfill the dual
role of service provider and sheltered
employer to people with disabilities
who are in receipt of or eligible for a
Disability Support Pension.

(ii) Provided that this exclusion shall not
prevent services funded under Sections
10 or 12A of the Act referred to in sub-
paragraph (i) hereof, engaging persons
who meet the eligibility criteria under
the Supported Wages System, on work
covered by this award, where both par-
ties wish to access the system provided
all other criteria are met.

(4) Supported Wage Rates

(a) (i) Employees to whom this clause applies
shall be paid the applicable percentage
of the minimum rate of pay prescribed
by this award for the class of work
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which the person is performing accord-
ing to the following schedule:

Assessed Capacity % of Prescribed Award Rate
10% 10%
20% 20%
30% 30%
40% 40%
50% 50%
60% 60%
70% 70%
80% 80%
90% 90%

(ii) Provided that the amount payable shall
be not less than $45 per week (the or-
dinary income free area for the Disabil-
ity Support Pension as at 1 July 1994).

(b) Where an employee�s assessed capacity rate
is 10 per cent, they shall receive a high degree
of assistance and support.

(5) Assessment of Capacity
(a) For the purpose of establishing the percent-

age of the award rate to be paid to an employee
under this award, the productivity capacity of
the employee will be assessed in accordance
with the Supported Wage System and docu-
mented in an assessment instrument by either:

(i) The employer and the union, in con-
sultation with the employee, or, if de-
sired, by any of these; or

(ii) The employer and an accredited asses-
sor from a panel agreed to by the par-
ties to the award and the employee.

(6) Lodgment of Assessment Instrument
(a) All assessment instruments under the condi-

tion of this clause including the appropriate
percentage of the award rate to be paid to the
employee, shall be lodged by the employer
with the Registrar of the Western Australian
Industrial Relations Commission.

(b) All assessment instruments shall be agreed and
signed by the parties to the assessment, pro-
vided that where the union party to this award
is not a party to the assessment, it shall be re-
ferred by the Registrar to the union by certi-
fied mail and shall take effect unless an
objection is notified to the Registrar within
10 working days.

(7) Review of Assessment
The assessment of the applicable percentage to be
applied in respect of the rate of pay should be sub-
ject to annual review or earlier on the basis of a rea-
sonable request for such a review. The process of
review shall be in accordance with the procedure for
assessing capacity under the Supported Wage Sys-
tem.

(8) Other Terms and Conditions of Employment
Where an assessment has been made, the applicable
percentage shall apply to the minimum wage rate
only. Employees covered by the provisions of the
clause will be entitled to the same terms and condi-
tions of employment as all other employees covered
by this award, but be paid at the rate of wage as de-
termined in accordance with this clause.

(9) Workplace Adjustment
An employer wishing to employ a person under the
provisions of this clause shall take reasonable steps
to make changes in the workplace to enhance the
employee�s capacity to do the job. Changes may in-
volve redesign of job duties, working time arrange-
ments and work organisation in consultation with
other employees in the area.

(10) Trial Period
(a) In order for an adequate assessment of the em-

ployee�s capacity to be made, an employer may
employ a person under the provision of this
clause for a trial period not exceeding 12
weeks, except that in some cases additional
work adjustment time, not exceeding four
weeks, may be utilised where required.

(b) During the trial period the assessment of ca-
pacity shall be undertaken and the proposed
wage rate for a continuing employment rela-
tionship shall be determined.

(c) The minimum amount payable to the employee
during the trial period shall be not less than
the figure defined in subclause (4) (a) (ii) of
this clause.

(d) Work trials should include induction or train-
ing as appropriate to the job being trialed.

(e) Where the employer and the employee wish
to establish a continuing employment relation-
ship following the completion of the trial pe-
riod, a further contract of employment shall
be entered into based on the outcome of as-
sessment under subclause (5) of this clause.

(11) The conditions of employment to apply during the
trial period or in a continuing employment relation-
ship shall be documented, a copy of which shall be
provided by the employer to the person employed in
accordance with this clause.

WATCHMAKERS� AND JEWELLERS� AWARD 1970
No. 10 of 1970.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous

Workers Union, Miscellaneous Workers Division, Western
Australian Branch

and
Caris the Jeweller and Others.

No. 1433(A) of 1996.
Watchmakers� and Jewellers� Award 1970

No. 10 of 1970.
CHIEF COMMISSIONER W.S. COLEMAN.

12 December 1996.
Order.

HAVING heard Ms M. Robinson on behalf of the Applicant
and Mr J. Dowling on behalf of the Respondent, the Commis-
sion, pursuant to the powers conferred on it under the Indus-
trial Relations Act, 1979 hereby orders:

1. THAT this application be divided into Parts (A) and
(B). Further, that the provisions for Tool Allowances
will be dealt with under Part (B) at a later stage fol-
lowing further discussions between the parties.

2. THAT the Watchmakers� and Jewellers� Award 1970
be varied in accordance with the following Sched-
ule and that such variation being made in relation
to:

(a) paragraph (1) of the Schedule in accordance
with the formula set down by the Australian
Industrial Relations Commission in the Fur-
nishing and Glass Industry case (print
M9675); and

(b) paragraph (2) of the Schedule in accordance
with a 11.6% increase in the Consumer Price
Index adjustment for the quarters September
1990 to March 1996 inclusive based on
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Australian Bureau of Statistics publication
catalogue number 6401.0 at Table 7, �Con-
sumer Price Index�Groups, Subgroups and
Selected Expenditure Classes: Weighted Av-
erage of Eight Capital Cities�, in particular
the �Meals Out and Takeaway Foods� sub-
group;

and these variations shall have effect from the beginning of
the first pay period commencing on or after the 12th day of
November 1996.

(Sgd.) W.S. COLEMAN,
[L.S] Chief Commissioner.

Schedule.
1. Clause 8.�Wages: Delete the amount of $16.50 in

subclause (4) and insert in lieu thereof the amount of $17.40.
2. Clause 11.�Meal Money:

A. Delete the amounts of $4.95 and $3.40 in subclause
(1) and insert in lieu thereof the amounts of $5.50
and $3.80 respectively.

B. Delete the amount of $4.95 in subclause (4) and in-
sert in lieu thereof the amount of $5.50.

WOOL SCOURING AND FELLMONGERY
INDUSTRY AWARD NO. 32 OF 1959

No. 32 of 1959.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch
and

Jandakot Wool Scouring Co Pty Ltd and Others.
No. 1434 of 1996.

Wool Scouring and Fellmongery Industry Award No. 32 of
1959

No. 32 of 1959.
CHIEF COMMISSIONER W.S. COLEMAN.

12 December 1996.
Order.

HAVING heard Ms M. Robinson on behalf of the Applicant
and Ms J. Dowling on behalf of the Respondent, the Commis-
sion, pursuant to the powers conferred on it under the Indus-
trial Relations Act, 1979 hereby orders:

THAT the Wool Scouring and Fellmongery Industry
Award No. 32 of 1959 be varied in accordance with the
following Schedule and that such variation being made
in relation to:
1. paragraph (1) of the Schedule in accordance with a

11.6% increase in the Consumer Price Index adjust-
ment for the quarters September 1990 to March 1996
inclusive based on Australian Bureau of Statistics
publication catalogue number 6401.0 at Table 7,
�Consumer Price Index�Groups, Subgroups and
Selected Expenditure Classes: Weighted Average of
Eight Capital Cities�, in particular the �Meals Out
and Takeaway Foods� subgroup; and

2. paragraph (2) of the Schedule in accordance with
the formula set down by the Australian Industrial
Relations Commission in the Furnishing and Glass
Industry case (print M9675);

and these variations shall have effect from the beginning of
the first pay period commencing on or after the 12th day of
November 1996.

(Sgd.) W.S. COLEMAN,
[L.S] Chief Commissioner.

Schedule.
1. Clause 16.�Meal Money: Delete the amounts of $4.95

and $3.40 and insert in lieu thereof the amounts of $5.50 and
$3.80.

2. Clause 21.�Special Rates and Provisions:
A. Delete the amount of $1.34 in subclause (1) and in-

sert in lieu thereof the amount of $1.43.
B. Delete the amount of 51 cents in subclause (2) and

insert in lieu thereof the amount of 54 cents.
C. Delete the amount 51 cents in subclause (7) and in-

sert in lieu thereof the amount of 54 cents.
D. Delete the amount 83 cents in subclause (8) and in-

sert in lieu thereof the amount of 88 cents.

ZOOLOGICAL GARDENS EMPLOYEES
AWARD 1969
No. 29 of 1969.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous

Workers Union, Miscellaneous Workers Division, Western
Australian Branch

and
Zoological Gardens Board

No. 1347 of 1996.
Zoological Gardens Employees Award 1969.
CHIEF COMMISSIONER W.S. COLEMAN.

30 December 1996.
Order.

HAVING heard Ms M. Robinson on behalf of the Applicant
and Ms L. Halligan on behalf of the Respondent and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders:

THAT the Zoological Gardens Employees Award 1969
be varied in accordance with the following Schedule and
that such variation shall have effect from the beginning
of the first pay period commencing on or after 12 No-
vember 1996.

(Sgd.) W.S. COLEMAN,
[L.S] Chief Commissioner.

Schedule.
Clause 8.�Overtime:  Delete the amounts of $6.10 and

$3.55 from subclause (5)(a) and insert in lieu thereof the
amounts of�$6.60 and $3.85 respectively.
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AGREEMENTS—
Industrial—Retirements from—

CITY OF MELVILLE (MECHANICAL
MAINTENANCE WORKSHOP) ENTERPRISE

AGREEMENT
No. Ag 7 of 1993.

IN THE WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION

No. 1882 of 1996
IN THE MATTER of the Industrial Relation Act 1979

and
IN THE MATTER of the filing in the office of the Registrar

of the Notice of Retirement from Industrial Agreement in
accordance with section 41(7) of the said Act.

The City of Melville will cease to be a party to the City of
Melville (Mechanical Maintenance Workshop) Enterprise
Agreement No. AG 7 of 1993 on and from the 30th day of
January 1997.

DATED at Perth this 31st day of December 1996.
J.G. CARRIGG,

Registrar.

RALPH M LEE (WA) PTY LTD ENTERPRISE
BARGAINING AGREEMENT 1994

No. AG 117 of 1994.

IN THE WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION

No. 1800 of 1996
IN THE MATTER of the Industrial Relation Act 1979

and
IN THE MATTER of the filing in the office of the Registrar

of the Notice of Retirement from Industrial Agreement in
accordance with section 41(7) of the said Act.

Ralph M Lee (WA) Pty Ltd will cease to be a party to the
Ralph M Lee (WA) Pty Ltd Enterprise Bargaining Agreement
1994 No. AG 117 of 1994 on and from the 13th day of Janu-
ary 1997.

DATED at Perth this 12th day of December 1996.
J.G. CARRIGG,

Registrar.

NOTICES—
Award/Agreement matters—

APPLICATION No. A 10 of 1996.
APPLICATION FOR AN AWARD ENTITLED �TRADES

AND INDUSTRIAL UNIONS CLERICAL STAFF
AWARD OF 1996�.

NOTICE is given that an application has been made to the
Commission by the Australian Municipal, Administrative,
Clerical and Services Union of Employees, WA Clerical and
Administrative Branch under the Industrial Relations Act 1979
for the above award.

As far as relevant, those parts of the proposed Award which
relate to area of operation or scope are published hereunder.

4�PARTIES BOUND

This Award shall be binding upon:

The Australian Municipal, Administrative, Clerical and
Services Union (West Australian Clerical and Service
Branch) and the organisations and the employers listed
on Schedule A attached.

5�DEFINITIONS

(a) �Union� shall mean the Australian Municipal, Ad-
ministrative, Clerical and Services Union (West Aus-
tralian Clerical and Services Branch).

(b) �Trade Union� shall mean an organisation of work-
ers registered under the Trade Union Act 1902.

(c) �Employer� shall mean and include:

(i) The Secretariat of the Trades and Labor Coun-
cil of Western Australia

(ii) The Trades and Labor Council Occupational
Health & Safety Representative Training Unit

(iii) The Union Defence Group Proprietary Lim-
ited

(iv) The Trades and Labor Council Building So-
ciety

(v) (1) Organisations affiliated to the Trades
and Labor Council of Western Aus-
tralia as listed on Schedule A attached
to this agreement.

(2) Organisations as listed on Schedule B
attached to this Award who are regis-
tered under one or more of the follow-
ing Acts:

The Trade Union Act 1902

The Industrial Relations Act 1979

The Industrial Relations Act 1988

(vi) The Australian Labor Party.

(d) �Branch Secretary� shall mean the Branch Secre-
tary of the West Australian Clerical and Services
Branch or persons authorised by the branch Execu-
tive to execute the duties of the Branch Secretary.

(e) �Adult� shall mean an officer of 21 years of age or
over, or worker who is in receipt of the prescribed
adult rate of pay.

(f) �Officer� shall mean a person engaged in work of a
clerical, administrative nature by the Employer as
defined in Sub-clause 3.4.

A copy of the proposed Award may be inspected at my of-
fice at National Mutual Centre, 111 St George�s Terrace, Perth.

J.G. CARRIGG,
Registrar.

17 December, 1996
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UNFAIR DISMISSAL/
CONTRACTUAL

ENTITLEMENTS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

George Alam
and

Gembank Limited.
No. 1199 of 1996.

COMMISSIONER S A CAWLEY.
5 December 1996.

Reasons for Decision.

THE COMMISSIONER: This application is made pursuant
to section 29(1)(b)(ii) of the Industrial Relations Act, 1979
(�the Act�). By it the applicant claims he has been denied due
wages by his employer. Filed on 3 September 1996, the claim
is made against Gembank Limited. It is for a total of $6,500.0
gross. No answers have been filed.

In accordance with the Act the commission attempted to
facilitate conciliation by proceeding to convene a conference
pursuant to section 32. But this was not carried through after
a telephone conversation on 30 October 1996 between my
Associate and a person who identified himself to her as the
manager of the respondent company, Mr L Roccisano. In that
conversation the Associate was informed to the effect that there
would be no purpose to a conference as the respondent ac-
cepted liability and would be forwarding the sum claimed to
the applicant in the next few days.

By way of a letter dated 4 November 1996 the parties were
informed by the Commission that it was understood that the
respondent acknowledged contractual entitlements were owed
to the applicant, that a conciliation conference would not be
held, that a period of 10 days would be allowed to effect set-
tlement and that if no advice was received that settlement had
occurred by then the matter would be listed for hearing.

No advice of settlement between the parties was received
and the claim was listed for hearing on 29 November 1996.
There was no appearance by or on behalf of the respondent at
the hearing.

The applicant gave sworn evidence in this matter. It can be
summarised as follows. He was employed by Gembank Lim-
ited as a blasthole driller between 11 July 1995 and 18 Janu-
ary 1996 on a six weeks on two weeks off basis at a rate of
$700.00 per week gross. Some payments were made but the
total of $6,500.00 gross was outstanding. The applicant iden-
tified a letter dated 10 June 1996 with the letterhead Gembank
Ltd ACN 009 264 653 as being received by him. The letter is
addressed to the applicant and has the name �Larry Roccisano�
and a signature. The body of the letter includes statements to
the effect that the applicant was employed by Gembank Ltd
from 11 July 1995 to 18 January 1996, that the amount due to
the applicant at 18 January 1996 was $16,600.00 of which
$10,000.00 has been paid with the sum of $6,500.00 still owing
as at 10 June 1996. It is this sum the applicant says is still
owed.

Having regard for what is before me I am satisfied the ap-
plicant has made out his claim. An order that the respondent
pay the applicant the sum of $6,500.00 will now issue. The
sum is a gross figure and any taxation liability remains.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

George Alam
and

Gembank Limited.
No. 1199 of 1996.

COMMISSIONER S A CAWLEY.
5 December 1996.

Order.
WHEREAS having heard Mr J Rouphael (of Counsel) on be-
half of the applicant, and there being no appearance on behalf
of the respondent, now therefore I the undersigned, pursuant
to the powers conferred under the Industrial Relations Act,
1979, do hereby order �

THAT Gembank Limited pay to George Alam the sum
of $6,500.00 within seven (7) days of the 2nd day of
December 1996.

(Sgd.) S.A. CAWLEY,
[L.S] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Krishna Ghale
and

Low Key Pty Ltd T/As Freo Cleaning Service.
No. 1077 of 1996.

COMMISSIONER S A CAWLEY.
13 December 1996.

Reasons for Decision.
THE COMMISSIONER: This application is made under sec-
tion 29(1)(b) of the Industrial Relations Act, 1979. By it
Krishna Ghale (hereinafter �the applicant�) claims he was
unfairly dismissed and that he has been denied due benefits
under an employment contract with Low Key Pty Ltd T/As
Freo Cleaning Service (hereinafter �the respondent�). The
respondent denies that there was an employee-employer rela-
tionship and, in the alternative, denies that any termination of
the contract was unfair or that any contractual benefits are
due.

Section 29(1)(b) provides access to the jurisdiction of the
Western Australian Industrial Relations Commission for de-
termination of a claim by an employee that he/she has been
unfairly dismissed by his/her employer or is entitled to ben-
efits under the contract with that employer provided that those
benefits do not arise under an award, registered industrial
agreement or order of the Commission.

Thus, for the Commission to have jurisdiction in this matter
there must have been an employee-employer relationship. The
applicant says there was an employee-employer relationship;
that is, a contract of service. The respondent says there was
not and that the relationship was one of principal contrac-
tor�subcontractor; that is a contract for services.

The applicant, who was unrepresented, called no witnesses
and chose to put his case by way of submissions from the bar
table notwithstanding that the option of making a sworn state-
ment was available to him and the probative difference be-
tween submissions and sworn testimony was pointed out to
him.

A number of documents were tendered. It was acknowledged
in some instances that the documents were relevant and known
by the other party. No objections were raised with respect to
any of these in any event.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.258

The tests to apply in determining whether a particular con-
tractual relationship is a contract of service or for services are
well established. The most important of these are what might
be called �the control test� which includes ascertaining the
degree of control over the work which is exercised and by
whom and other factors such as the manner of payments and
taxation arrangements. But there are other tests such as whether
the work done is integral to the functioning of the particular
organisation or merely incidental to that or whether, in a par-
ticular instance, the facts are sufficiently consistent with the
contract being a contract of service.

The tests to be applied were canvassed by the High Court in
Stevens v. Brodribb Sawmilling Company Pty Ltd (1986) 160
CLR 16. And the Full Bench of the Western Australian Indus-
trial Relations Commission has canvassed the matter of rel-
evant indicia to apply on a number of occasions [see The
Australian Builders� Labourers� Federation Union of Work-
ers, Western Australian Branch v. P.B. and K.A. Brajkovich
Pty Ltd (1990) 71 Western Australian Industrial Gazette 23].

The task for the Commission here then is to consider all
aspects of the contractual arrangements between the applicant
and the respondent so as to make a finding on the balance of
probabilities as to whether the contract was one of service
between an employee and employer. If the conclusion is that
it was not, then the application must be dismissed for lack of
jurisdiction.

The submissions as to the circumstances under which the
employment relationship was entered into and was subse-
quently conducted can be summarised as follows.

Some time in mid May the applicant was engaged by the
respondent to carry out cleaning work. This is agreed. The
respondent says that the applicant sought employment from it
following the publication of a newspaper advertisement by
the respondent asking for applications to work on a subcon-
tract basis. The applicant says he did not respond to the ad-
vertisement at all but heard about the possibility of work from
a friend.

The applicant says there was no mention of any subcontrac-
tor arrangement when he was interviewed for employment by
the respondent�s principal, a Mr Peter McNally and that the
employment relationship for all practical purposes was that of
employee-employer. The respondent says the matter of a sub-
contract nature of any engagement was identified by it to the
applicant at the time of interview and the offer and acceptance
was founded in that. It denies that the arrangements which
resulted reflect an employee-employer relationship with the
applicant.

The work and its organisation appears to have been as fol-
lows. The applicant, with another person, was engaged by the
Respondent to clean certain parts of a suburban hotel. The
materials for cleaning were supplied by the respondent by
making them available at the hotel premises. The areas to be
cleaned were identified by the respondent to the applicant and
to the other person. They were also told the days the work was
to be carried out. The time of commencement of work was not
set by the respondent. The respondent required the work to be
completed by 8am but it could be carried out at the discretion
of the applicant between midnight and 8am. There was no on
the job supervision. The respondent says that on some occa-
sions the applicant, by arrangement with the other cleaner (his
friend) either did his work or swapped areas to be cleaned.
The applicant denies this. Keys to the hotel were directly
accessed by the applicant and/or through his friend�s direct
access.

The applicant completed an Australian Taxation Office
(�ATO�) Prescribed Payment System Payee Declaration. It was
submitted by the respondent to the ATO and 20% of the appli-
cant�s remuneration was deducted by the respondent in ac-
cordance with the prescribed payments system.

The respondent says there were no fixed hours of work per
week. The applicant says there were fixed hours (2 hours per
day for him and 2½ hours for his friend) and payment related
to the area specified to be cleaned but that on occasions when
some of the area needed more cleaning than usual, extra time
was worked and paid for. The applicant says the rate was set
for the work of $14.00 gross per hour worked. However the
respondent produced a copy of a payment summary related to

the ATO Prescribed Payments System for the applicant [Ex-
hibit B] which the applicant acknowledged he signed. It con-
tains four payments approximately at fortnightly intervals but
for four different gross figures with a tax rate figure for each
recorded. The applicant raised invoices. There appears to have
been some delay in the invoices actually being produced in
relation to payments. The applicant appears to seek to rely on
this as evidence of an attempted conversion of the relation-
ship by the respondent from that of employee.

The respondent says the applicant and his friend made their
own arrangements between them re disbursement of monies
paid on account of the total work carried out. The applicant
denies this.

The applicant referred to a workers� compensation payment
said to have been received by his friend in the course of em-
ployment by the respondent in support of his claim that he too
was an employee. And the applicant also referred to superan-
nuation payments said to have been made on his behalf by the
respondents. The respondent says that these payments were
of a prudential nature at the time having regard for an ATO
ruling which has recently been clarified. As a consequence,
the respondent says, the respondent now only makes superan-
nuation contributions on behalf of three employees and has
ceased doing so with respect to any of its 30 or 40 subcontrac-
tors.

Having regard for the submissions and what documents were
produced, there are some indicia which are consistent with
that of an employee-employer relationship but they are not
conclusive. In this respect I note the applicant�s reliance on
the taxation arrangements and to a lesser degree his submis-
sion on workers� compensation. So far as the taxation goes
this is more indicative of a subcontractor arrangement than
the applicant would have it and the fact of workers� compen-
sation coverage is not conclusive even if an assertion in rela-
tion to another contractual relationship could be presumed to
apply here (which it cannot). There are other indicia such as
the way the work was organised and the manner of payment
which suggest a subcontractor arrangement.

And I consider it more likely than not that in attending for
interview with the principal of the respondent, the applicant
was in fact responding to an advertisement for subcontract
work even if indirectly. Further I think it probable that the
offer of work was predicated on this type of arrangement.
Certainly there is nothing before the Commission which would
give rise to a conclusion that something else was actually dis-
cussed. In all, I am not convinced that the applicant had cause
to consider that offer to be one of an employee-employer rela-
tionship or concluded that it was such. Indeed it seems from
the applicant�s own submission that the distinction between
an employee and a subcontractor only became of moment to
him at a point when, aggrieved by the way in which the con-
tract was terminated, he sought advice from a government
department and the access to this jurisdiction, subject to em-
ployee status, was identified to him along with some (limited)
tests.

Of course, that the distinction in law between an employee
and a subcontractor may not have been apprehended by the
applicant before this is not of relevance to the determination
of the question in the particular case of course. That must be
determined on the facts of the contractual relationship having
regard for all the relevant factors in its establishment and ap-
plication of the tests to its functioning. In any particular case
there may be a mix of indicia but in this case I consider on
balance that the contractual relationship was not that of em-
ployee-employer. Without that relationship there is no juris-
diction for the Commission to deal with the claim of unfairness
and the application must be dismissed.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Krishna Ghale
and

Low Key Pty Ltd T/As Freo Cleaning Service.
No. 1077 of 1996.

COMMISSIONER S A CAWLEY.
13 December 1996.

Order.
HAVING heard the applicant on his own behalf and Mr P
Laskaris (of Counsel) on behalf of the respondent, now there-
fore, I the undersigned, pursuant to the powers conferred un-
der the Industrial Relations Act, 1979 do hereby order�

THAT this application be dismissed for want of juris-
diction.

(Sgd.) S.A. CAWLEY,
[L.S] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Ronald F James
and

Joorook Ngarni Aboriginal Corporation.
No. 1000 of 1996.

COMMISSIONER S A CAWLEY.
17 December 1996.

Interlocutory Order.
WHEREAS the applicant has sought an order that the respond-
ent produce certain documents which he says are relevant to
his claim of unfair dismissal; and

WHEREAS a hearing by telephone was conducted and sub-
missions from the applicant and from Mr B Di Girolami were
taken; and

WHEREAS having considered these submissions and hav-
ing regard for the particulars of the claim and answer it has
been concluded that it would be reasonable and just to issue
an order that certain of the documents sought by the applicant
should be produced by the respondent, an order to those ef-
fects will issue; and

WHEREAS with respect to some other documents sought
by the applicant to be the subject of an order for production
by the respondent, it has been concluded that the request ei-
ther has not been relevantly justified (Part Item 2, 3) or is
irrelevant to the issues to be determined (Item 8); and

WHEREAS as the existence of Item 7 is conceded by the
respondent and the applicant has confirmed that he has a copy
of that document, that part of the application will lapse;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979 and
specifically section 27(1)(o), do hereby order �

THAT the respondent forward copies of each and any
document described in the following schedule within 14
days of the above date to the applicant�s address (4/1
Travers Street, Coconut Grove, Darwin 0810) or by fac-
simile to (08) 948 0900.

(Sgd.) S.A. CAWLEY,
[L.S] Commissioner.

Schedule.
1. Any time sheets or records of the hours worked by the

applicant for the respondent in the period 15 April 1996 to
and including 28 June 1996.

2. Any time sheets or records of the hours worked by a Mrs
Janet Gallagher in the week ending 20 June 1996.

3. Any records or minutes of a meeting of the respondent�s
governing body on or about 20 June 1996 and any documents,
letters etc in relation to the dismissal which were tabled at
such meeting.

4. Any records or minutes of a meeting of the respondent�s
governing body held on or about 27 June 1996 and at which
the dismissal was discussed and any documents and/or records
in relation to the dismissal which may have been tabled then.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Raymond Barton Robertson
and

Kraft Foods Ltd.
No. 1493 of 1996.

COMMISSIONER S A CAWLEY.
31 December 1996.

Reasons for Decision.
THE COMMISSIONER: This is an application for an exten-
sion of time in which to file a claim of unfair dismissal under
section 29(1)(b)(i) of the Industrial Relations Act, 1979 (here-
inafter �the Act�). That provision, subject to the Act, enables
an individual claiming unfair dismissal from his/her employ-
ment to apply to the Western Australian Industrial Relations
Commission to have such claim determined. The right of ac-
cess is qualified by subsection (2) of section 29 which pre-
scribes that such application cannot be made more than 28
days after the day the employment ended unless the discretion
conferred on the Commission by subsection (3) of section 29
is exercised in favour of an extension of time for filing. That
subsection is as follows �

(3) The Commission may, on the application of the em-
ployee, extend the time within which a referral may
be made by an employee under subsection (1) (b) (i)
if the Commission is satisfied that �

(a) the dismissal is, at the time of the application
under this subsection, the subject of an appli-
cation under section 170EA of the Common-
wealth Act; and

(b) the extension of time is necessary to ensure a
remedy in respect of the dismissal is available
under this Act.

Subsection (4) of the same section goes on then to expressly
provide that an order under subsection (3) extending the time
for application may be made even if the application for such
an order was not made until after the elapse of 28 days from
the day the employment was ended. Section 29(3) is expressed
in discretionary terms. The discretion may be exercised if the
requirements of (3)(a) and (3)(b) are satisfied.

This application for an extension of time in which to file a
claim of unfair dismissal in the Commission was filed on 16
October 1996. The respondent opposes the application.

It is common ground between the parties that the dismissal
which the applicant now seeks to bring before this Commis-
sion is in fact the subject of a current application under sec-
tion 170EA of the (Commonwealth) Industrial Relations Act
1988. No question of the validity of that application is raised.
That leaves the consideration required pursuant to (3)(b) for
the exercise of discretionary judgement.

As has been observed by others, notably Beech C in Jill
Elizabeth Graham and Comlec (WA) Pty Ltd (1996) 76



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.260

Western Australian Industrial Gazette 3775 and Lee J in
Willcocks v Makfren Holdings Pty Ltd t/a Circuit Technol-
ogy (1995) 61 IR 420 at 427, section 29(3)(b) is not easily
interpreted. However, having considered the provision I en-
dorse their conclusion that a strictly literal reading of the pro-
vision would result in an automatic result which would render
discretionary judgement inane and that the only reasonable
interpretation is that the Commission, in exercising the dis-
cretionary judgement powers conferred under the section
should take into account those matters ordinarily considered
when an application for an extension of time is dealt with.

The discretion to extend time to make an application is
focussed on the need for justice to be done between the par-
ties. The decision is to be taken having regard for such con-
siderations as the history of proceedings, the conduct of the
parties, the nature of the litigation and the consequences for
the parties of the granting or refusal of such an application.

The crux of the applicant�s grounds here are that a judge-
ment of the High Court issued on 4 September 1996 [Victoria
and Others v The Commonwealth (1996) ALJR 680] had the
effect of rendering various parts of the federal legislation
invalid, including relevantly for the applicant�s claim in that
jurisdiction. According to counsel for the applicant, the effect
was to narrow the basis on which the applicant could now
argue as to the lawfulness of the respondent�s action. The ap-
plicant also submitted that notwithstanding �some delays�,
the respondent was always aware that the claim would be pur-
sued and that it has suffered no consequences.

The respondent submits that regard should be had for the
failures of the applicant to properly pursue his claim in the
federal jurisdiction, the fact that the federal action remained
live, the costs to the respondent, the potential for two actions
claiming unfair dismissal against the respondent and the par-
allel remedies said to be available under the federal and state
jurisdictions.

I turn first to the background of the applicant�s claim in the
federal jurisdiction. It appears the applicant�s employment by
the respondent ended in mid 1996 by way of notice given by
the respondent on or about 17 May 1996. On 30 May 1996,
prior to the termination taking effect, the applicant filed a claim
in the Australian Industrial Relations Commission that he had
been unfairly dismissed and seeking compensation. A con-
ciliation conference was held on 7 June 1996 before a federal
commissioner. No resolution was reached and on 11 July 1996
a directions hearing was held. The applicant was represented
by an agent at that hearing. Orders were made that the appli-
cant file and serve a summary of the facts of his case by 8
August 1996 and the respondent file and serve a summary of
the facts of its case and any special defences by 29 August
1996 with the parties to give discovery by list by 5 September
1996 with inspection by 10 September 1996.

The applicant did not comply with the order that he provide
a summary of facts by 8 August 1996. The respondent�s coun-
sel followed up with a letter requesting that the summary be
provided by no later than 14 August 1996. The applicant, now
represented by counsel, responded to the effect that a sum-
mary of facts would be filed on behalf of the applicant shortly.

On 4 September 1996, counsel for the applicant advised the
respondent�s counsel that the summary of facts would now be
filed the following week and by agreement the directions hear-
ing scheduled in the Industrial Relations Court on 12 Septem-
ber 1996 did not proceed until 20 September 1996.

On that occasion (further) orders were made: the applicant
was to file and serve the summary of facts by 27 September
1996; the respondent was to file and serve a summary of facts
and any special defences by 11 October 1996; and the parties
were to give discovery by list by 25 October 1996 with in-
spection to be carried out by 22 November 1996.

The application was then listed for hearing on 20, 21 and 22
November 1996.

It appears that notwithstanding the order of the Industrial
Relations Court made on 19 September 1996, the applicant
did not file and serve the summary of facts as required and
that subsequent commitments to carry through were not met.
On 14 October 1996 the respondent requested the applicant
file and serve a summary of facts by 12 noon the following
day and gave notice of a reserved right to seek a variation of

the directions or a striking out of the application. On 24 Octo-
ber 1996 the respondent brought notice of motion in the In-
dustrial Relations Court to strike out the application afoot there
on the basis of failures to comply with various procedural di-
rections. For his part the applicant advised of an intention to
pursue his claim in this jurisdiction now and sought an ad-
journment of his federal application. The respondent�s mo-
tion to strike out was not endorsed by the federal body and the
hearing was adjourned to February 1997.

In the meantime, as already noted, on 16 October 1996 the
applicant filed Matter No. 1493 of 1996, being this applica-
tion for an extension of time in order to pursue a claim of
unfair dismissal against the respondent.

I have carefully considered all this in the context of the re-
spondent�s arguments that this application should be dismissed.
But against this, it seems to me, is the applicant�s arguments
as to the impact of the High Court decision on his ability to
proceed to prosecute fully a claim which was validly made at
the time on grounds which may now not be so pursued. The
outcome or remedy available under any legislation may be
contingent on the course or legitimate ambit of the claim giv-
ing rise to it. It seems to me that to deny the applicant access
to the State jurisdiction in these circumstances would be per-
haps to deny him an opportunity to put a wider case than is
now available elsewhere but was at the time he sought to take
the issue up with the respondent.

Having regard for those major considerations as well as the
conduct of the parties and the questions to be determined I
have concluded that the application for an extension of time
should be granted.

In doing so I note that the respondent�s submission that the
granting of the application will leave the respondent facing
two claims. The applicant says in response that the federal
claim remains live only as a prudential measure awaiting fi-
nalisation of this application. I take that to mean only the ap-
plication for an extension of time and not the substantive claim
which will now arise because, it seems to me, that if it were
otherwise the Commission could well have a public interest
consideration arising. But that would be a matter for the sub-
stantive claim, Matter No. 1494 of 1996.

Parties should expect this matter to be listed for hearing
within 4-5 weeks.

CONFERENCES—
Matters arising out of—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers, Western Australian

Branch
and

BHP Iron Ore Limited.
No. C 295 of 1996.

COMMISSIONER A.R. BEECH.
24 December 1996.

Order.
WHEREAS an application was lodged in the Commission for
a conference pursuant to section 44 of the Industrial Rela-
tions Act 1979;

AND WHEREAS the matter was referred to the Deputy In-
dustrial Registrar (Karratha);

AND WHEREAS agreement was reached between the par-
ties;

AND WHEREAS the applicant subsequently filed a Notice
of Discontinuance;
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NOW THEREFORE, I the undersigned, pursuant to the
powers convened on me under the Industrial Relations Act,
1979, hereby order�

THAT the application be discontinued.
(Sgd.) A.R. BEECH,

[L.S] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Breweries and Bottleyards Employees� Industrial Union

of Workers of Western Australia
and

Matilda Bay Brewing Co Ltd.
No. C 198 of 1996.

COMMISSIONER S.A. CAWLEY.
29 November 1996.

Order.
WHEREAS this is an application pursuant to section 44 for
an urgent conference to deal with a dispute between the par-
ties over the alleged unfair dismissal of an employee; and

WHEREAS a conference was convened on the 8th day of
July 1996; and

WHEREAS the applicant advised the Commission that the
matter is resolved;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979 do
hereby order�

THAT this matter be and is hereby discontinued.
(Sgd.) S.A. CAWLEY,

[L.S] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The West Australian Hairdressers� and Wigmakers�

Employees Union of Workers
and

Regent Enterprises.
No. C 303 of 1996.

COMMISSIONER A.R. BEECH.
24 December 1996.

Order.
WHEREAS an application was lodged in the Commission for
a conference pursuant to section 44 of the Industrial Rela-
tions Act 1979;

AND WHEREAS a conference of the parties was convened;
AND WHEREAS the applicant subsequently filed a Notice

of Discontinuance;
AND HAVING heard Mr M. Burke on behalf of the appli-

cant and Ms C. Brown on behalf of the respondent;
NOW THEREFORE, I the undersigned, pursuant to the

powers convened on me under the Industrial Relations Act,
1979, hereby order�

THAT the application be discontinued.
(Sgd.) A.R. BEECH,

[L.S] Commissioner.

CONFERENCES—
Matters referred—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and
Country High School Hostels Authority.

No. PSA CR 58 of 1996.

PUBLIC SERVICE ARBITRATOR
P.E. SCOTT.

13 December 1996.

Reasons for Decision.
This matter comes before the Public Service Arbitrator by

way of a conference. Conciliation failed to resolve the matter
and it was referred for hearing and determination in the fol-
lowing terms:

�The parties are in dispute as to the transfer of David
Melling from the Great Southern Residential College in
Katanning. The Applicant says that the transfer results
from punitive measures, not relating to performance con-
cerns and is contrary to the Public Sector Management
Act 1994, and that he has been denied natural justice.

The Respondent claims that the employer has a right to
transfer in the normal course of its business, and denies
that Mr Melling has been treated unfairly.�

Mr Melling commenced at the Great Southern Residential
College (�the College�) approximately 20 months ago as a
Supervisor. On 27 June 1995, he was advised that he would
be Acting Senior Supervisor until the end of that school year.
In November/December 1995, he was appointed Acting Col-
lege Manager in the absence of the Manager on long service
leave. In December 1995, his probation period concluded, and
he continued to act as Senior Supervisor. Around early Octo-
ber 1996, he was an unsuccessful applicant for that position,
although no criticism of him can be inferred from this.

The background to this matter is that the College has for
some time been experiencing difficulties. These difficulties
are best identified by reference to a report prepared by Mr
Peter Newman at the request of the Respondent following a
period of upheaval. This report (�the Newman Report�) made
a number of key findings. These are set out as follows:

�3.2 Key Findings
3.2.1 Key General problems
It is quite clear that the College has become dysfunc-

tional and irreconcilable differences exist.
� there is significant parent, student dissatisfaction.
� there is significant conflict between the manager and

the Senior Supervisor.
� the Manager does not have the complete confidence

of the Board.
� the Manager is in conflict with some Board mem-

bers.
3.2.2 Specific Problems
� the Manager has been dissatisfied with the perform-

ance of the Senior Supervisor and his concerns have
been documented.

� the Board has had to become involved with the reso-
lution of staff conflict and the management of staff
other than the Manager.

� Board meetings last up to six hours and usually deal
with matters outlined in 3.2.1. Board members are
frustrated that key strategic issues are taking a back
seat to these problems. These issues are starting to
have a divisive effect on the Board operations.

� there is conflict between the College and the High
School which is affecting the degree of communica-
tion and cooperation.
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� the Manager�s attempts to create a functional and
effective supervisory team have been unsuccessful.

� whilst day to day routine administrative work has
been performed, there is a deficiency in higher level
strategic business planning, marketing strategies,
business performance measurement, etc.

� despite positive feedback earlier this year a signifi-
cant number of parents have recently detailed their
grievances about the care and services being pro-
vided by the College. The parents who presented the
concerns to the Board were not the parent representa-
tives on the Board.

� Unless resolved, parental dissatisfaction will impact
adversely on College enrolments in 1997 and the
College�s financial position.

� significant dysfunctional relationships exist between
some staff and Board members, between some staff
and students, and, between some staff and some par-
ents.�

(Exhibit 9, pages 4 & 5)
As a part of his report, Mr Newman made a number of sug-

gestions as to improvements and these included, in respect of
staffing issues, that:

�� the Authority transfer the Manager and the Acting
Senior Supervisor into new positions outside the
Great Southern Regional College where they will
have the opportunity to make significant contribu-
tions to the Authority�s operations.

� the two officers be advised of areas in which their
performance should be improved and be provided
with the relevant support and training to improve
these areas.

� the position of Manager and the vacant Supervisor
positions be filled immediately to enable the new
administration to commence building a homogene-
ous team.�

Other suggestions were made in respect of defining the role
and responsibility of the Board and the Board members, and
other actions that could be taken in other respects.

This report was delivered by Mr Newman to a working party
or committee of the Respondent on 3 October 1996. The term
�dysfunctional� was used consistently by the witnesses to de-
scribe the state of the College by the time Mr Newman under-
took his report. It is very clear that urgent action needed to be
taken to resolve the problems. Urgent action was taken. Fol-
lowing the meeting of the working party, Mr Newman and the
Executive Officer of the Respondent, Mr Hopkins, met with
officers of the Public Sector Standards Commission to dis-
cuss the proposed action, then the Respondent took the deci-
sion to implement the recommendations made by the Newman
Report. On 10 October 1996, Mr Hopkins telephoned the
Chairman of the College Board, Mr Gannoway, to advise that
he had the report and proposed a meeting in Katanning. This
occurred and a number of other members of the College Board
were able to attend. This was very much an informal briefing
as to the outcome of the review and was not generally a forum
for discussion of the course of action to be taken. Mr Hopkins
then went on to meet with Mr Melling and with Mr Burro, the
College Manager, to deal with the aspects of the report relat-
ing to them, being that they be transferred.

Mr Melling was given a letter dated 10 October 1996, the
whole of which is relevant. This states:

�Dear David
As you are aware the Authority recently initiated an

investigation of concerns raised by the College Board
and parents about college operations.

The investigation has confirmed that the College has
become dysfunctional and that irreconcilable differences
exist.

The investigation has found that significant conflict
among key personnel at the College persists despite all
efforts by College staff and the Board to address and re-
solve the differences which have developed.

It is clear that your efforts to create a functional and
effective supervisory team have been unsuccessful. Your

own interactions and working relationship with some
supervisory staff members have been and continue to be
a concern. Supervisory staff have conveyed serious con-
cerns and criticisms relating to your leadership, commu-
nication and support.

Your working relationship with the College Manager
is also a cause for concern. It appears that the conflict
which has developed is now irreconcilable. Your record
indicates that the Manager has raised concerns with you
regarding your cooperation and willingness to accept
advice, follow reasonable directions and report opera-
tional concerns. The involvement of the College Chair-
person in discussions regarding your performance and
working relationship with the College Manager is indica-
tive of the difficulties being experienced. Despite the
Chairperson�s mediation the situation has deteriorated.

Parents have indicated that the un-cooperative work-
ing relationships among staff are impacting adversely
upon students. They are very concerned about the impact
on students preparing for their Tertiary Entrance Exami-
nations. Moreover, the Authority is very concerned at the
strong indication given by parents that unless harmony is
restored enrolments will drop in 1997 to a level which
will seriously affect the College�s financial position and
operational viability.

The Authority is concerned about the urgent need to
recreate a positive and supportive environment and ef-
fective pastoral care for students; to restore community
support; and to recreate effective interpersonal relation-
ships and teamwork among staff, between college staff
and the Board, and between college and school staff.

The investigation has indicated that urgent steps need
to be taken to diffuse and resolve the complex and dys-
functional interactions which have developed. The in-
vestigation has indicated your working relationship with
the Manager, other staff and Board members to be a key
concern which needs to be addressed.

In view of the findings in relation to the impact on col-
lege operations, the range of effective options available
and your personal needs as an employee, it is the Au-
thority�s intention to make arrangements for your trans-
fer from the College as a matter of urgency.

You are invited to comment on the matters raised above,
in particular the Authority�s proposal to transfer you, by
4.00 p.m. Friday 18 October 1996.

In the meantime I am available to respond to any que-
ries you may have.
DIRECTOR
10 October 1996.�

(Exhibit 10)
Mr Hopkins advised Mr Melling that he would be available

to discuss the matter with him over the next week if he wished,
however, soon after this discussion with Mr Hopkins, Mr
Melling went back to Mr Hopkins and advised him that he
was unhappy with the arrangement. Mr Melling then wrote to
Mr Hopkins by letter dated 18 October 1996 setting out his
position (Exhibit 11). It is not necessary to set out the detail of
this letter however it is Mr Melling�s response to the proposal
to transfer him and it states his view of the circumstances which
brought this matter to a head.

Also dated 18 October 1996, is a newsletter of the Katanning
Senior High School, written by the Principal, Mrs Kaye Land
who is also a member of the College Board. An article in this
newsletter notes:

�Great Southern Residential College�Change of Man-
agement

As the result of a review recently carried out by a pri-
vate consultant, it has been recommended that there be a
change in management and staff at the College.

Mr Con Burro has been transferred to another position
within the Hostel Authority and Mr Wayne Francis who
is currently Senior Supervisor at the Narrogin Residen-
tial College will be taking up the position of Acting Man-
ager.

Mr David Melling has been transferred to another po-
sition within the Hostel Authority and Mr David Cram
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from the Swanleigh Hostel has been employed as Senior
Supervisor. Mr Paul Bardon has terminated his employ-
ment and his replacement is Jamie O�Brien, coming from
the Northam Residential College.

The new Manager, Senior Supervisor and Male Super-
visor will commence duties on Monday, 21 October 1996.
The board of the Great Southern Residential College
welcomes to Katanning and to the College the new staff,
and looks forward to entering an era of development and
prosperity for the College. The credentials of the incom-
ing staff are excellent and this expertise will benefit the
welfare of the students and staff.

The school will continue to offer its co-operation, re-
sources and support to the College management, in order
to foster jointly a united and effective relationship be-
tween school and college. A truly collaborative relation-
ship can only enhance outcomes for students which must
be our primary aim.

The Katanning Senior High School community wel-
comes Wayne, David and Jamie to the College. We look
forward to exciting times.
Kaye Land�

(Exhibit 16)
Upon receipt of Mr Melling�s letter, Mr Hopkins conferred

with a number of people and then by letter dated 20 October
1996, advised Mr Melling of the Authority�s intentions to
implement the recommendation of the Newman Report and
advised him that he was required to attend for duty at the
Narrogin College on 29 October 1996. This letter also notes:

�It is important for your career development that you
demonstrate to the Authority that you can join a success-
ful supervisory team and become an effective member of
that team in the provision of high quality care and serv-
ices to students. In this regard you will be given direction
and feedback from the College Manager at Narrogin.

I am sure that you will find the environment at Narrogin
professionally rewarding and a further opportunity for
you to enhance your knowledge and skills in providing
for the needs of students living far from home.�

(Exhibit 12)
By letters dated between 13 and 23 October, 1996, various

groups including the students of the College and their parents
have expressed their support for Mr Melling to remain at the
College. There is no evidence to satisfy me that this support
has been withdrawn or diminished. I note, however, that this
support may be seen as one of the causes of polarisation within
the College and the community which was a contributing fac-
tor to the problems which existed at the College, where there
were divisions in a number of directions.

The Applicant says that Mr Melling has been unfairly treated
in this process, that the transfer is punitive, and that he has
been denied natural justice. The Respondent says that it has
exercised its right to transfer employees to meet operational
needs.

Conclusions
Having observed the witnesses, I found that Messrs Melling,

Gannoway and Newman were most credible. I found Mr
Hopkins to be unconvincing and his evidence was unreliable
and in some cases misleading.

I accept that the College had a number of problems which,
for a number of good reasons, required urgent attention. There
can be no argument as to that matter. The Board of the Col-
lege, having delegated authority from the Respondent, under-
took a number of means to attempt to resolve those problems.
Eventually, it asked the Respondent to take over dealing with
the issue. In this way, the Respondent engaged an independ-
ent person, Mr Newman, to investigate the situation and rec-
ommend means of resolution. He did so. It was then up to the
Respondent to consider those recommendations, decide on a
course of action and implement it.

In giving evidence, Messrs Hopkins, Gannoway and
Newman were anxious to avoid allocating blame, and except
for Mr Gannoway�s criticism of the lack of professionalism of
Mr Melling and Mr Burro in their dealings with each other,
there was no criticism of Mr Melling. In all of the circum-
stances, some circuit-breaker was necessary, and it appears

that this removal from the scene of two of the causes of po-
larisation, being Mr Burro and Mr Melling, may have been
appropriate. The question is whether, in this process, Mr
Melling was treated fairly and whether the transfer can prop-
erly be described as being for operational purposes.

I find that Mr Melling was not treated fairly in the process
of this transfer, for the following reasons:

1. Notwithstanding the evidence of Messers Hopkins,
Gannoway and Newman that there was no alloca-
tion of blame or criticism of performance directed at
Mr Melling, the recommendations of the Newman
Report included that Mr Melling �be advised of ar-
eas in which (his) performance should be improved
and be provided with the relevant support and train-
ing to improve these areas� (Exhibit 9 page 5). It
also notes that the Manager�s dissatisfaction with
Mr Melling�s performance had been documented,
however it makes no findings as to whether that dis-
satisfaction was justified. The terms of Mr Hopkins�
letter to Mr Melling dated 10 October 1996 advis-
ing him of the investigation�s report is clearly criti-
cal of Mr Melling and its terms allocate certain blame
to him. It is clear from this letter that the transfer is
at least in part punitive. Mr Hopkins described the
normal circumstances under which operational pur-
poses transfers would occur. This is not such a cir-
cumstance.
However, as noted earlier, I am satisfied that the
transfer was at least in part punitive, and without
proper performance management processes having
occurred. Although it seems that the Manager un-
successfully attempted to deal with Mr Melling over
his performance, it is not clear whether the Manag-
ers assessment was correct or unbiased bearing mind
the conflict between himself and Mr Melling.
On one hand the Respondent, in evidence and sub-
missions, says that the transfer was for operational
reasons, on the other hand, Mr Hopkins� letter is
couched in terms indicating performance issues. It
cannot have it both ways.
Further, the Respondent denied that the transfer was
punitive and performance related so that even if there
exists evidence of appropriate performance manage-
ment or counselling, this was not brought forward.

2. Mr Hopkins� letter to Mr Melling of 10 October 1996
accuses Mr Melling of matters which, in the Newman
Report, are directed at the role of the Manager not
the Acting Senior Supervisor. For example, the
Newman Report at page 4, 3.2.2, the fifth point notes:
�the Manager�s attempts to create a functional and
effective supervisory team have been unsuccessful�.
Mr Hopkins� letter to Mr Melling (the Acting Sen-
ior Supervisor, not the Manager) says �It is clear
that your efforts to create a functional and effective
supervisory team have been unsuccessful.�

(Exhibit 10)
3. Although the process gives an impression of apply-

ing natural justice, it is clear that the decision to trans-
fer had been made by 10 October 1996, and that any
opportunity for Mr Melling to respond was not real
or genuine. This is noted in light of:

(a) the Katanning Senior High School Newslet-
ter which demonstrated that arrangements for
Mr Melling to be replaced were settled in de-
tail which allowed his replacement to be
named, and his place of transfer identified and
made public before his opportunity to respond
was expired. It is not that the publication of
the arrangements in the newsletter was within
the Respondent�s control, but that the arrange-
ments had clearly been made as the School
Principal was in a position to publish those
arrangements.

(b) consultation with others by Mr Hopkins fol-
lowing Mr Melling�s letter of 18 October 1996
would not have allowed a genuine considera-
tion of Mr Melling�s letter such that it could
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influence the outcome. The outcome was al-
ready determined and known. From the evi-
dence, I find that the following process
occurred:

(i) A subcommittee of the Respondent was
established to determine terms of ref-
erence for an independent assessment
to be undertaken.

(ii) Mr Newman undertook the assessment
and prepared his report.

(iii) Mr Newman presented the report to the
Respondent�s subcommittee on 3 Oc-
tober 1996.

(iv) Mr Newman and Mr Hopkins, in ac-
cordance with the subcommittee�s re-
quest, met with officers of the Public
Sector Standards Office to discuss the
matter.

(v) The subcommittee, according to Mr
Hopkins, held a teleconference �and
passed the report�. It accepted all of
the recommendations (Transcript page
66). I am not sure if this was a separate
meeting from that of 3 October 1996,
however, this acceptance took place
prior to the letter to Mr Melling of 10
October 1996.

(vi) Mr Hopkins delivered the letters to Mr
Melling and to Mr Burro on 10 Octo-
ber 1996.

(vii) The High School newsletter announced
the staff change on 18 October 1996.

(viii) Mr Melling�s letter of 18 October 1996
was discussed, �through (that) night,
the whole of the next day and part of
Sunday with authority members, the
chief executive officer of the Depart-
ment of Educational Services, also the
chief executive of the authority. There
was other consultation.� (Transcript
pages 48 & 49). These discussions ap-
pear to have involved only one or two
other members of the Respondent, per-
haps being the subcommittee previ-
ously referred to, but certainly not the
whole membership of the Respondent.
I find that the discussions which took
place over the weekend of 18 October
were based on the premise that the de-
cision to implement the recommenda-
tions of the Newman Report had
already been taken and that those dis-
cussions were to decide whether there
was any matter contained within Mr
Melling�s response which warranted
reconsideration. The decision not to
make any change was made by the
Chairperson of the Respondent and
was later endorsed by the Board. This
endorsement was given �after the
event� (Transcript page 83).

My conclusion in this regard is that the decision to trans-
fer Mr Melling was made by the Respondent prior to the
letter of 10 October 1996 and that there was no real op-
portunity for the Respondent to consider Mr Melling�s
response notwithstanding the terms of that letter. In this
way he was denied natural justice.

I note that until Mr Hopkins� letter of 10 October 1996,
there was no indication of anything improper or unfair to-
wards Mr Melling. It was the Respondent�s method of imple-
menting the recommendations of the Newman Report in
respect of Mr Melling which was unfair.

In considering what action the Commission should take
having made these findings, the Commission is required to
act in accordance with equity, good conscience and the sub-
stantial merits of the case. It is also required to consider the
interests of those persons immediately concerned. Equity, good

conscience and the substantial merits demand that Mr Melling�s
transfer be reversed. This raises the question of whether it is
in the interests of the College, the students, the parents and
the community for Mr Melling to be at the College in light of
the circumstances which brought about the need for action. I
have considered this most seriously and am of the view that in
light of:

1. There currently being a new Acting College Man-
ager and a new College Manager is to be appointed
for 1997;

2. There being a new Senior Supervisor;
3. Mr Melling reverting to his substantive position as

Supervisor, not Acting Senior Supervisor;
4. Other staff changes having occurred;
5. Other changes as recommended by Mr Newman;
6. The effluxion of a period of time, including that by

the time the 1997 school year commences, a period
of nearly three months will have elapsed since the
transfer was to be implemented;

that Mr Melling�s return to the College should not adversely
affect those persons concerned at the College. It is accepted
by the Applicant and Mr Melling that if there are problems
related to his performance or attitude that these will and ought
to be dealt with by the new management. That is appropriate.

It is important to comment on the situation of Mr Burro. His
position at the College was different from that of Mr Melling.
He may or may not have been treated in the same way as Mr
Melling. Whether in his circumstances he has been treated
unfairly was not before the Commission. If he has been un-
fairly treated, then his circumstances and the interests of those
persons immediately concerned would need to be considered
in light of those particular circumstances. As his case is not
before the Commission, nor are all of those circumstances,
nothing in these reasons should be read to imply that the same
outcome would automatically result from a claim on his part.

An order shall issue for Mr Melling�s transfer to be can-
celled and for him to be allowed to return to the College as
soon as reasonably practicable. Should there be any dispute
between the parties as to the timing of such return, the matter
shall be referred to the Commission.

APPEARANCES: Mr F Furey appeared on behalf of the
Applicant.

Mr J Rigg (of Counsel) appeared on behalf of the Respond-
ent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and
Country High School Hostels Authority.

No. PSA CR 58 of 1996.

PUBLIC SERVICE ARBITRATOR
P.E. SCOTT.

24 December 1996.

Order.
HAVING heard Mr F Furey on behalf of the Applicant and
Mr J Rigg on behalf of the Respondent, the Commission, pur-
suant to the powers conferred on it under the Industrial Rela-
tions Act, 1979, hereby orders:

1. That the transfer of Mr David Melling from the Great
Southern Residential College be cancelled.

2. That the Respondent make the necessary arrange-
ments for Mr Melling to return to the Great South-
ern Residential College in the capacity of Supervisor
as soon as reasonably practicable.
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3. Where there is dispute between the parties as to the
timing or arrangements of such return, this shall be
referred to the Commission.

(Sgd.) P.E. SCOTT,
[L.S] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch
and

Fremantle Hospital.
No. CR 352 of 1996.

COMMISSIONER J.F.GREGOR.
20 December 1996.

Reasons for Decision.
THE COMMISSIONER: On the 12th of November 1996 the
Australian Liquor, Hospitality and Miscellaneous Workers
Union, Miscellaneous Workers Division, Western Australian
Branch, Miscellaneous Workers Division WA, (the union)
made an application pursuant to section 44 of the Industrial
Relations Act 1979 (the Act), for a conference regarding what
was said to be the unfair dismissal of an employee of the Fre-
mantle Hospital (the hospital). The Commission conducted a
conference pursuant to section 44. At the conclusion of the
conference, which was held on the 21st of November, the
matter had not been settled between the parties and was re-
ferred for hearing and determination. A Memorandum of
Matters for Hearing and Determination was drawn. The sched-
ule to that memorandum was later amended by consent dur-
ing hearing and in its final form is as follows:

�Ms Lynne Wilding, a member of the Australian Liquor,
Hospitality and Miscellaneous Workers� Union, Miscel-
laneous Workers� Division, Western Australian Branch,
had been employed by the Fremantle Hospital as a CSSD
(sic) Assistant Classification, pursuant to the Hospital
Workers (Government) Award since 3rd September 1996,
short term contracts.
Ms Wilding had been advised by the Manager of the CSSD
(sic), that her contract would finish on the 26th October
1996. In the event, due to roster changes, Ms Wilding
completed work on the 18th October 1996.
The applicant union says that the completion of the con-
tract occurred in circumstances which amounted to a dis-
missal which was unfair, and seeks orders from the
Commission for the reinstatement of Ms Wilding.
The Fremantle Hospital claims that Ms Wilding had been
employed on series of short term contracts, which came
to an end in accordance with their terms. There has, there-
fore been no unfair dismissal and no order should issue.
In the alternative the applicant union contends that in
all circumstances, the actions of the respondent in fail-
ing or refusing to offer a further period of employment to
Ms Wilding, following the completion of Ms Wilding�s
employment on 18 October 1996 was unfair and unrea-
sonable, and accordingly the union is in dispute with the
respondent over this issue.
The union seeks an order that the respondent is directed
to offer a further period of employment, on an indefinite
basis, to Ms Wilding at no less than the hours provided
to her prior to her dismissal, and, at no lower a level
under the Hospital Workers (Government) Award as she
held at the time of her dismissal�.

The facts in this matter are as follows:
A member of the union, Ms L. Wilding, took part in a train-

ing course in patient care held at Fremantle Hospital. At the
conclusion of the course she was approached and offered an

engagement on a fixed term at Fremantle Hospital. The de-
tails of that offer are described in Exhibit 1. The letter of ap-
pointment, formal parts omitted, is as follows:

�RE: OFFER OF FIXED TERM APPOINTMENT
HOSPITAL STERILE SUPPLY DEPARTMENT ASSIST-
ANT LEVEL 3
I have pleasure in formally offering you a fixed term ap-
pointment to the above position for the period 2 Septem-
ber 1996 to 29 September 1996 both dates inclusive, being
a periodic of 4 weeks.
Your Contract of Service is in accordance with the terms
of the Hospital Workers� (Government) Award and your
fixed term appointment is subject to ongoing perform-
ance reviews. You will be accountable to the Manager,
Hospital Sterile Supply Department for your day to day
work performance.
Your normal hours of duty will be 40 hours per fortnight
and your base rate of pay will be $416.00 per fortnight
(Level 3, Year 3).
It is a condition of this Offer of Appointment that you
sign and return the enclosed Acceptance Confirmation
Copy of this letter and provide the following documenta-
tion:
* copy of your birth certificate (or extract)
* copy of your marriage certificate (if applicable)
* passport/residency status (if applicable)
Your employment with this Hospital will cease on the
above date. This letter serves to give you notice of this.�
(Exhibit 1).

During the last week of the contract Ms Wendy Millen, de-
partmental manager of the Hospital Sterile Supply Depart-
ment (HSSD) approached Ms Wilding and a further fixed term
appointment was offered to Ms Wilding (Exhibit E1). Again a
formal letter of appointment was issued, (Exhibit E2). The
letter in Exhibit E2 contains the same text as the letter for the
appointment which was to commence on the 2nd of Septem-
ber 1996. There is a difference. The period of the engagement
in the second letter is from the 13th of September 1996 to the
26th of September 1996. In the event the work performed under
the contract finished on the 18th of October 1996, purely be-
cause that was the way the hours agreed to be worked under
the contract were organised. It seems parties agree, that the
26th of October is the date on which the contract expired in
accordance with its terms. Prior to its expiry, it is common
ground that Ms Millen approached Ms Wilding and told her
that the engagement would be coming to an end on the 26th of
October, but there would not be any work past the 18th of
October. At the conclusion of the second contract Ms Wilding
received payments for annual leave and entitlements for the
whole of the period for the two engagements. It appears also
from the evidence that Ms Wilding applied for other positions
at Fremantle Hospital in patient support services but has been
unsuccessful in obtaining employment. (Exhibit E6).

The respondent placed evidence before the Commission
through the witness Margaret Wilding. Exhibit M1 is a copy
of the Offer of Fixed Term Employment. Ms Wilding signed
an acceptance of the terms and conditions set out in the letter.
Evidence was lead from Ms Millen concerning the rostering
of employees in the HSSD of the hospital in which Ms Wilding
was employed. The evidence, in the form of shift rosters (Ex-
hibit M2), shows that during the relevant period there were
members of the permanent staff on sick leave and at the con-
clusion of that period those members had returned to work. It
was the evidence of Ms Millen that she had made it clear to
Ms Wilding that the people on leave would be returning. To
save Ms Wilding the embarrassment of her name not appear-
ing on the roster which was to come out following the 26th of
October, Ms Millen made sure that Ms Wilding knew that her
appointment would not be extended and the reason for that.

On behalf of the applicant Mr Ellery submits that the ques-
tion of whether a dismissal occurred or not should be focused
on whether the relationship of employment has been termi-
nated or ended and not whether the contract of employment
has ended. He sought comfort from the decision of the West-
ern Australian Industrial Appeal Court in Attorney General v.
Western Australian Prison Officers� Union, (1995)
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75WAIG3166 which discussed the meaning of dismissal in
the context of a constructive dismissal. Mr Ellery submitted
that the termination of a contract by effluxion of time is the
same category of dismissal. Mr Ellery then drew to the Com-
mission�s attention a substratum of case law that has devel-
oped in the Australian Industrial Relations Court dealing with
the issue. In view of the comments I make later I do not intend
to canvass those submission. He also drew attention of the
Commission to provisions of the Hospital (Government) Work-
ers� Award drawing from those provisions the notion that the
employer must make a conscious decision to end providing
work to the employee. Mr Ellery suggested that the documents
before the Commission in Exhibits M1 and M2 and which are
described as contracts are not that at all. They are merely arti-
ficial or administrative devices intended to assist the hospital
avoid its legal responsibilities. There have been cases before
the Industrial Relations Court of Australia where contracts
with similar provisions were found to be designed to simply
evade the Industrial Relations Act 1988 (Commonwealth). Mr
Ellery argued that the dismissal was harsh and oppressive on
a number of grounds. First, there was a breach of explicit pro-
visions of the Hospital Government Workers Award, and it is
prima facie unfair to dismiss in breach of award entitlements.
Secondly, there is a breach of the Federal Redeployment, Re-
training and Redundancy Interim Award 1994. (Print No.
M9039 [RRR Award]). There was no counselling or warning
given to the employee and no opportunity for her to plead her
case. Nor was there consultation with the union. Ms Wilding
is now unemployed and is in difficult financial circumstances.
She wanted and hoped for continuing employment. The em-
ployee is not in a legitimate or bona fide sense a short term
contract employee. On top of this there has been no proce-
dural fairness.

In his submissions apposing the claim, Mr Monahan, of
counsel, argues that where a contract of employment is for a
finite term, employment under that contract will come to an
end on the expiry of the term. The two contracts involved
here had finite terms and when they came to an end Ms
Wilding�s engagement was not terminated by the employer.
The employment had come to an end by agreement. It is not
now permissible for the Commission to imply a term into the
contract which is inconsistent with the expressed term, nor
can it imply a term which would be in contradiction of such a
term. Mr Monahan�s submissions in this area draw heavily on
the decision of the Commission in Sir Charles Gairdner Hos-
pital v. The Australian Liquor, Hospitality and Miscellaneous
Workers Union (1994 74 WAIG 2319) (Sir Charles Gairdner
Case). Mr Monahan submitted that there was no scope for a
finding of unfairness. Because there is no justification in find-
ing there has been a dismissal, it is not open to find that there
has been unfairness. In the circumstances of the two contracts
which are under review here, it is not possible to say there
were a series of contracts which are for all purposes continu-
ous. Mr Monahan argued that the Hospital Workers Govern-
ment Award does not contain provisions which would give
rise to an entitlement to Ms Wilding in the circumstances of
these contracts because the question is not whether the em-
ployment ended lawfully but whether there was a dismissal,
and, if so was it harsh or unfair. Mr Monahan analysed the
RRR Award and its validity. I do no more than note the exami-
nation was made. In view of my findings as to the precedent
the Commission is bound to apply, it is not necessary that I do
so.

Finally, the respondent examined the so called refusal of
failure to employ claim. The essence of which is whether the
history of the employee�s term of employment was capable of
giving rise to a legitimate expectation of continued employ-
ment. The respondent argues such a finding could not be made
of the facts here. The Commission could not be satisfied that
it was unreasonable for the respondent not to offer Ms Wilding
re-appointment following the expiry of the her second term of
contract given there was no longer a need to cover for perma-
nent staff who had returned from their absence which had been
brought through sickness.

The Commission heard evidence in this matter from Ms Jane
Obourne an Organiser from the union, who told the Commis-
sion that she had various discussions with the hospital about
temporary contracts. The main evidence from the applicant
came from Ms Lyn Wilding. She related how she attended a

Commonwealth Employment Service patient care course at
the hospital and what she had learned on that course. She had
seen the head of the HSSD Wendy Millen who told her there
was work. In her evidence she said she �saw the work as a foot
in the door and maybe after it was over there would be some-
thing�. She said she received a letter offering employment.
She was asked to sign it and return it to the Human Resource
section of the hospital and she did so. She was not surprised
when she received a letter which required her to sign her ac-
ceptance of the terms. During her first engagement she had
heard rumours from other employees that some of the staff
were still off sick so it was not �exactly a surprise� when she
was offered a second contract. She was told to keep an eye on
the papers because other jobs in the hospital could be adver-
tised. Her clear evidence was that she understood that the con-
tract would not be renewed. One of her concerns was that she
did not want to go on working short term contracts because at
the end she would be looking for work again. She did not
wish to be in a �cycle of looking for work� She clarified in
cross examination that she said that to mean work anywhere,
not necessarily at Fremantle Hospital. She said in cross ex-
amination that she understood she and her colleague, who was
employed at the same time, were filling a gap that was desper-
ately needed to be filled because there were people missing.
She had hopes of future employment but nobody from the
hospital had made a promise to her that she would get it. She
understood and accepted that during the second contract she
would work one week on and one week off, which led to her
finishing on the 18th October, 1996. She knew that and un-
derstood that work under the contract would end on that date.
She agreed that Wendy Millen had told her that she would not
be re-engaged at the end of the contract and had said to her
that she (Ms Millen) did not want her to be embarrassed if her
name was not on the roster. She understood that her letter of
appointment meant that her work would finish at the end of
the contract and she was aware of that during the whole of the
time of her employment.

The Commission also heard evidence from Wendy Millen
who was called on behalf of the respondent. She described
the procedures for hiring temporary staff. She said that she
had been in the position of departmental manager of HSSD
since 1995. The employment of Ms Wilding and another was
the first time that she had employed any workers on a short
term contract. She described by reference to (Exhibit M2),
how the rosters in the HSSD are constructed and demonstrated
that two workers were off sick during the relevant period. She
related her discussions with Ms Wilding concerning the new
roster. She was sure there was never any suggestion of further
work. Ms Millen was cross examined by Mr Ellery but that
cross examination did not bring into question the substance
of any of her evidence in chief. The cross examination made it
clear that the reason for the short term contracts for Ms Wilding
and the other employee ended because of the need for extra
assistance had passed.

I now turn to discuss the law in this matter. Both of the
parties referred the Commission to a number of decisions of
the Industrial Court of Australia, and raised questions about
the validity of the RRR Award. Concerning those decisions, I
note that this Commission is obliged to follow the law as it is
established in this jurisdiction by the Full Bench and then
through the hierarchy of courts, the Industrial Appeal Court.
There has been a decision of the Full Bench, in the Sir Charles
Gairdner Case which is directly at point in this case. It covers
issues that have been raised again here and it is appropriate to
have regard to the writing of the Full Bench in its Reasons for
Decision. The relevant parts for the determination of this mat-
ter appear in the writing of Fielding AP and are as follows:

�It is quite impermissible to imply a term into a contract,
whether it be a contract of employment or any other con-
tract, which is inconsistent with an express term of that
contract. As pointed out by Mason J in Codelfa Con-
struction Pty Ltd v. State Rail Authority of New South
Wales (1982) 149 CLR 337 in the often quoted passage
at page 347, the conditions necessary to ground the im-
plication of a term include, amongst others, that �it must
not contradict any express term of the contract� (see:
BP Refinery (Westernport) Pty Ltd v. President, Council-
lors and Ratepayers of Shire of Hastings(1978) 52 ALJR
20 in 26). In the present case, as the learned
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Commissioner acknowledged, the letter offering Ms Fox
temporary appointment as a linen assistant expressly in-
dicated that her employment would cease on 27 May.
Indeed, the letter was expressed as serving to give her
notice of that fact. There is thus no scope to imply, on the
basis of the established principles, a term which extends
the contract beyond 27 May. The reason for Ms Fox�s
employment may well have been to cover for the absence
of the other employee, but the terms upon which that
employment was undertaken expressly make it clear that
it was to be for a limited time only.�

The Acting President also observed:
�Ms Fox�s letters of appointment must be read as they
are written. As was the case for all of the letters, the
letter of 13 May is not vague and there is nothing in the
evidence of Ms Fox to suggest that the letter did not mean
what it said. It constituted a contract of employment for
a finite term, which employment came to an end with the
expiry of that term, as indeed was expressly and unequivo-
cally indicated to be the case by the contract itself. In the
circumstances, Ms Fox was not dismissed from her em-
ployment. Rather, it was terminated by agreement through
the effluxion of time. The decided cases make it abun-
dantly clear that such a method of termination does not
constitute a dismissal from employment in the ordinarily
accepted sense. In my view, employment in the ordinarily
accepted sense. In my view, although the facts are not
identical, the principles outlined in Re Public Service
Appeal Board; Re Public Service Commissioner (1994)
AILR 331 and in The Civil Service Association of West-
ern Australia Incorporated v. Public Service Commis-
sion (1993) 73 WAIG 1845, which are consistent with
the decided authorities in other States, lead inextricably
to the conclusion that Ms Fox cannot be said to have
been dismissed from her employment (see too: Pacific
Waste Management Pty Ltd v. Saley (1993) 51 IR 339:
see also: Stephens v. Nowra-Bomaderry Meals on Wheels
Service Inc. [1994] AILA 251). Since it cannot be said
that Ms Fox was dismissed from her employment, it fol-
lows that it cannot be said that she was unfairly dismissed
therefrom.�

and finally:
�In any event, in my assessment the Award does not out-
law fixed term contracts as such. Awards do not create
contracts of employment, they merely regulate any such
contract. The Award, by subclause 10(1), simply provides
that �no employee shall have his/her services terminated
unless he/she has received 14 days� previous notice of
his/her termination or pay for such period in lieu thereof�.
It is at least arguable, as Mr Hooker for the Appellant
argued, that that provision is directed to the unilateral
termination by an employer, particularly having regard
to the provisions of subclause 10(2) which provides �(n)o
employee shall, without consent of the employer resign
without first giving 14 days� previous notice�. For the
reasons previously outlined, there was no such termina-
tion on this occasion.�

As I have indicated previously I am bound to apply the law
as it is set down by the Full Bench of this Commission. When
applying the law in the Sir Charles Gairdner Case to the facts,
I find that there are many similarities between the instant mat-
ter and the issue which was disposed of in the Sir Charles
Gairdner Case. The facts are that on Ms Wilding�s own evi-
dence, she understood she was entering into two separate short
term contracts. She knew that they would come to an end and
she had no expectations of work after them although, of course,
she wanted to have continued work. But her evidence is that
she wanted to have work anywhere, not necessarily with Fre-
mantle Hospital, although she would have preferred to have
work there. Notwithstanding that she had no expectation of
continuing work at all. Ms Wilding was clearly on the evi-
dence, employed to cover the absence of other workers. There
is no impediment under the award in the respondent doing
that.

In this case there has been no breach of the award because
the contract came to an end by an agreement. There has been
no dismissal. There has therefore been no unfairness. There is
no necessity for me to rule on the validity of the RRR Award.

In so far as refusal to employ is concerned, there was no his-
tory that could have given rise to a legitimate expectation of
continued employment. The evidence is clearly to the con-
trary. That payment for accrued benefits such as annual leave
for the total period of employment was made at the end of the
second contract is not fatal to the respondents case. One might
observe that they should have been paid out after end of the
first contract, that they were not, does not change the real na-
ture of the relationship between the parties.

The matter will be determined by an order of dismissal.
Appearances: Mr N. Ellery, The Australian Liquor, Hospi-

tality and Miscellaneous Workers Union, Miscellaneous Work-
ers Division, Western Australian Branch appeared on behalf
of the Applicant.

Mr N. Monahan of counsel, instructed by the Crown Solici-
tor, appeared on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch
v.

Fremantle Hospital.
No. CR 352 of 1996.

COMMISSIONER J.F. GREGOR.
20 December 1996.

Order.
HAVING heard Mr N. Ellery on behalf of the applicant and
Mr N. Monahan, of counsel, on behalf of the respondent, the
Commission pursuant to the powers conferred on it by the
Industrial Relations Act, 1979, hereby orders:

THAT the application be dismissed.
(Sgd.) J.F. GREGOR,

[L.S] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Plumbers and Gasfitters Employees� Union of
Australia, West Australian Branch, Industrial Union of

Workers
and

Burswood Resort Casino.
No. CR 316 of 1996.

SENIOR COMMISSIONER G.L. FIELDING.
3 December 1996.

Order.
HAVING heard Mr W. Deakin on behalf of the Applicant and
Mr G. Blyth on behalf of the Respondent and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

THAT the application be and is hereby discontinued.
(Sgd.) G.L. FIELDING,

[L.S] Senior Commissioner.
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PROCEDURAL DIRECTIONS
AND ORDERS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

IN THE MATTER of the Industrial Relations Act, 1979
and

IN THE MATTER of an application for an extension of the
time in which to file Application No. 1237 of 1996 in the

Commission.
No. 1238 of 1996.

COMMISSIONER P E SCOTT.
2 January 1997.

Order.
WHEREAS this is an application for an extension of time in
which to file an application pursuant to section 29(1)(b)(i)
and (ii), in accordance with Section 29(3) and (4) of the In-
dustrial Relations Act, 1979; and

WHEREAS the Respondent has advised that it does not
object to the granting of such extension;

NOW THEREFORE, the Commission pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979
hereby orders�

THAT Donald Leo Roy be granted an extension of time
in which to file application 1237 of 1996 to the 12th day
of September 1996.

(Sgd.) P.E. SCOTT,
[L.S] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Murray Heslin Hamilton
and

Thermotest (Australia) Pty Ltd.
No. 1510 of 1996.

COMMISSIONER J.F. GREGOR.
20 December 1996.

Order.
WHEREAS on the 25 October 1996 Murray Heslin Hamilton
filed an application for an order for an extension of time to
file Application 1544 of 1995; and

WHEREAS on the 4 December 1996 the Commission con-
ducted a conference ex-parte whereat Murray Heslin Hamil-
ton was directed to make written submissions in support of
the application; and

WHEREAS written submissions were filed on 19 Decem-
ber 1996; and

WHEREAS having considered the submissions the Com-
mission has decided to grant the application:

NOW THEREFORE the Commission pursuant to the pow-
ers conferred on it by Section 29(3) of the Industrial Rela-
tions Act, 1979 hereby orders:

THAT an extension of time to file Application No 1544
of 1996 be and is hereby granted.

(Sgd.) J.F. GREGOR,
[L.S] Commissioner.

WESTERN AUSTRALIA
INDUSTRIAL RELATIONS COMMISSION

Industrial Relations Act 1979.

John Christopher Winter
and

Federal Pty Ltd.
No. 1619 of 1996.

COMMISSIONER J.F. GREGOR.
20 December 1996.

Order.
WHEREAS on 8 November 1996, John Christopher Winter
made application for orders for production of documents re-
lating to Application 1618 of 1996; and

WHEREAS during a telephone conference between parties
on 25 November 1996, Guy Owen Sherrington who appeared
for the respondent by telephone from Singapore, agreed to
provide any documentation in his possession relating to funds
expended by Mr Winter; and

WHEREAS Mr Sherrington agreed that documents would
be produced within 7 days; and

WHEREAS at the conclusion of 7 days the documents had
not been produced.

NOW THEREFORE the Commission pursuant to the pow-
ers conferred on it under Section 29 of the Industrial Rela-
tions Act, 1979, hereby orders:

THAT the Respondent produce to the Applicant all
documents in its power and possession relating to per-
sonal funds expended by Mr Winter to the benefit of the
Respondent during period of his employment

(Sgd.) J.F. GREGOR,
[L.S] Commissioner.

WESTERN AUSTRALIA
INDUSTRIAL RELATIONS COMMISSION

Industrial Relations Act 1979.

Constanze Maria Hawkins
and

Second Skin Pty Ltd.
No. 1747 of 1996.

COMMISSIONER J.F. GREGOR.
11 December 1996.

Order.
WHEREAS on the 4th December 1996, Constanze Maria
Hawkins made an application for shortened time of answers
relating to application No 1697 of 1996; and

WHEREAS on the 6th December 1996, the Commission
conducted a conference in relation to the application; and

WHEREAS at the conference the Commission was told by
the respondent that it would file answers to application 1697
of 1996 forthwith; and

WHEREAS the Commission decided that upon the filing of
the answers the application would be discontinued;

NOW THEREFORE the Commission pursuant to the pow-
ers conferred on it under Section 27 of the Industrial Rela-
tions Act, 1979, hereby orders by consent:

THAT the application be and is hereby discontinued.
(Sgd.) J.F. GREGOR,

[L.S] Commissioner.
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NOTICES—
Cancellation of Awards/

Agreements/Respondents—
Under Section 47—

NOTICE.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
TAKE NOTICE that the Commission acting pursuant to Sec-
tion 47 of the Industrial Relations Act 1979, intends by order,
to strike out the following parties/respondents to the
1.Aerated Water and Cordial Manufacturing Industry Award

No. 10 of 1975
namely

Golden Mile Aerated Water Co. Ltd.
2.Animal Welfare Industry Award No. 8 of 1968

namely
Ascot Veterinary Hospital

3.Baker�s (Country) Award No. R18 of 1977
namely

Skyline Cake and Bread Shop
Sun City Bakery Shop

4.Career Start Traineeship Agreement No. PSA AG 1
of 1993
namely

Western Australian Meat Commission
5.Cleaners and Caretakers (Car and Caravan Parks) Award

No. 5 of 1975
namely

Canterbury Court Pty Ltd
6.Cleaners and Caretakers (Government) Award No. 32 of

1975
namely

Western Australian Meat Commission
7.Engine Drivers� (General) Award No. 21A of 1977

namely
W.A. Match Co. Pty Ltd.

8.Engine Drivers� (Government) No. 5 of 1983
namely

Western Australian Meat Commission
9.Facilities Agreement 1992 PSA AG 2 of 1992

namely
Western Australian Meat Commission

10.Jobskills Trainee Agreement PSA AG 2 of 1993
namely

Western Australian Meat Commission
11.Motel, Hostel, Service Flats and Boarding House

Workers� Award 1976 No. 29 of 1974
namely

Bidston Hall Pty Ltd
12.Optical Mechanical Award 1971 No. 9 of 1970

namely
A.G. Thompson & Co. (W.A.) Pty Ltd

13.Restaurant, Tearoom and Catering Workers Award, 1979
No. R48 of 1978

namely
Double Happy Chinese Restaurant

14.Storemen (Government) Consolidated Award 1979
No. 20 of 1969

namely
Western Australian Meat Commission

Any person who has sufficient interest in the matter may,
within 30 days of the date of the publication of this notice
object to the Commission making such order.

Please quote File No. 76 of 1980 on all correspondence.
DATED 3 JANUARY 1997.

R.C. LOVEGROVE,
Acting Registrar.

AWARDS/AGREEMENTS—
Consolidation by Registrar—
�GOVERNMENT ENGINEERING AND BUILDING

TRADES FOREMEN AND SUB FOREMEN AWARD�.
�No 15 of 1973�.

PURSUANT to section 93(6) of the Industrial Relations Act
1979 the following award has been consolidated and is
published hereunder for general information.
Dated at Perth this 10th Day of December 1996.

J. CARRIGG,
Registrar.

�Government Engineering and Building Trades Foremen
and Sub Foremen Award�

1.�TITLE
This award shall be known as the Government Engineering

and Building Trades Foremen and Sub Foremen Award and
replaces Award No. 3 of 1959 as amended.

1A.�STATEMENT OF PRINCIPLES�AUGUST 1996
It is a condition of this award/industrial agreement that any

variation to its terms on or from the 7th day of August, 1996
including the $8.00 per week Arbitrated Safety Net Adjust-
ments, shall not be made except in compliance with the State-
ment of Principles set down by the Commission in the Reasons
for Decision in matters No. 1164 of 1995 and No. 915 of 1996.

2.�ARRANGEMENT
 1. Title
1A Statement of Principles�August 1996
2. Arrangement
 3 Area of Operation

 4. Scope
 5. Term of Award
 6. Job Security
 7. Definitions
 8. Contract of Service
 9. Certificate of Service

10. Part-Time Employment
11. Classification Criteria
12. Wages�Special Rates and Provisions
13. Promotions
14. Higher Duties Allowance
15. Deduction of Association Subscriptions
16. Hours
17. Overtime
18. Meal Allowance
19. Annual Leave
20. Public Holidays
21. Long Service Leave
22. Sick Leave
23. Maternity Leave
24. Leave Without Pay
25. Study Leave
26. Short Leave
27. Leave to Attend Association Business
28. Trade Union Training Leave
29. Leave for Training with the Defence Force Reserves
30. District Allowance
31. Field Work
32. Motor Vehicle Allowance
33. Protective Clothing
34. Preservation of Rights
35. Time and Wages Record
36. Notification of Change
37. Right of Entry
38. Copies of Award
39. Wage Fixing Principles
40. Establishment of Consultative Mechanisms
41. Award Modernisation

Appendix�Resolution of Disputes Requirement
SCHEDULE A�List of Respondents
SCHEDULE B�Wages
SCHEDULE C�District Allowance
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SCHEDULE D�Motor Vehicle Allowances
SCHEDULE E�Overtime
SCHEDULE F�Meal Allowance
Appendix�S.49B�Inspection Of Records Require-
ments

3.�AREA OF OPERATION
This award shall apply throughout the State of Western

Australia.

4.�SCOPE
This award shall apply to all tradesmen foreman and trades-

men sub-foremen eligible for membership of the Civil Serv-
ice Association of Western Australia Incorporated, as at the
13th September 1990, employed by the Public Authorities
listed in Schedule A.

5.�TERM OF AWARD
The term of this award shall be for a period of three years

from the beginning of the first pay period commencing on or
after the date hereof. (The date of this award is the 18th De-
cember 1974).

6.�JOB SECURITY
(1) Award restructuring and other Structural Efficiency Prin-

ciple measures should enhance job security by improving or-
ganisational effectiveness. Award restructuring and Structural
Efficiency Principle measures shall not be used for job shed-
ding.

(2) Any structural or organisational change arising out of
award restructuring should be achieved through proper con-
sultation with employees and the Association and have regard
to the quality of working life including the need to enhance
skills and job satisfaction.

(3) Where agreed unavoidable situations arise which can-
not be resolved by natural attrition, voluntary retirement, re-
training or redeployment, the Western Australian Government
Employees Redeployment, Retraining and Redundancy Gen-
eral Order shall apply.

7.�DEFINITIONS
�Employer� means a Respondent listed in Schedule A.
�Sub-Foreman� shall mean a tradesperson appointed by the

employer who is required to assist the Foreman to a greater
degree in the control of the employees and the operations be-
yond that required of a leading hand to the extent that it re-
quires practically the whole of the employee�s time in this
direction. Whilst occupying the position of Sub-Foreman the
employee will be considered as being trained for a position of
Foreman and when required must be capable of taking over
the duties and responsibilities during any absence of the Fore-
man.

�metropolitan area� means that area within a radius of 50
kilometres from the Perth city railway station.

�one working day� means seven hours and 36 minutes.
�Association� means the Civil Service Association of West-

ern Australia Incorporated.
�headquarters� means the place in which the principal work

of an employee is carried out, as defined by the employer.
�part-time employee� means regular and continuing employ-

ment for a minimum of fifteen hours per week and a maxi-
mum of thirty hours per week.

�fixed term employee� means an employee who is employed
on a full-time or part-time basis on a contract of service of
specified duration.

8.�CONTRACT OF SERVICE
(1) The contract of service for a Foreman or Sub-foreman

shall be terminated by one month�s notice on either side. Such
notice to expire on the usual pay day excepting that an em-
ployee guilty of gross misconduct or neglect of duty may be
instantly dismissed and shall not be entitled to any such no-
tice or payment in lieu.

(2) A part-time employee shall be entitled to the same wage,
leave and other conditions prescribed in this award for full-
time employees, with payment for paid leave being in the pro-
portion to which the employee�s weekly hours bear to the

weekly hours of an employee engaged full-time in that class
of work.

9.�CERTIFICATE OF SERVICE
On the written request of an employee and prior to the em-

ployee�s termination of service the employer shall provide a
Certificate of Service containing full information as to the
period of service and the nature of the duties performed by the
employee.

10.�PART-TIME EMPLOYMENT
(1) (a) Each permanent part-time arrangement shall be con-

firmed by the employer in writing and should include the fol-
lowing specifications:

(i) the agreed period of the arrangement; and
(ii) the hours to be worked daily and weekly by the em-

ployee, including starting and finishing times, which
shall hereinafter be referred to as �ordinary working
hours�.

(b) The employer shall given an employee one (1) month�s
notice of any proposed variation to that employee�s ordinary
working hours, provided that the employer shall not vary the
employee�s total weekly hours of duty without the employ-
ee�s prior written consent, a copy of which shall be forwarded
to the Association.

(c) Notwithstanding paragraph (b) of this subclause when-
ever agreement in writing is reached for a temporary variation
to an employee�s ordinary working hours:

(i) Time worked up to 7 hours 36 minutes on any day is
not to be regarded as overtime but an extension of
the contract hours for that day and should be paid at
the normal rate of pay.

(ii) Additional days worked, up to a total of five days
per week, are also regarded as an extension of the
contract and should be paid at the normal rate of
pay.

(2) The provisions of clause 17.�Overtime of this award
shall apply to all time worked outside the ordinary working
hours prescribed by paragraph (a) of subclause (1) of this clause
unless an arrangement pursuant to paragraph (c) of subclause
(1) of this clause is in place.

(3) (a) An employee who is employed on a part-time basis
shall be paid a proportion of the appropriate full-time wage
dependent upon time worked. The wage shall be calculated in
accordance with the following formula:

Hours Worked per Fortnight Full-time Fortnightly wage
����������� X ����������-

76 1

(b) An employee shall be entitled to annual increments as
prescribed in clause 11.�Classification Criteria of this award.

(4) Employees are entitled to the holidays prescribed in
clause 20.�Public Holidays of this award without variation
of the employee�s fortnightly wage provided the holidays oc-
cur on a day which is normally worked.

(5) (a) An employee shall be granted leave in accordance
with clause 19.�Annual Leave of this award. Wages payable
during the period of leave shall be calculated in accordance
with the formula described in paragraph (a) of subclause (3)
of this clause based on the fortnightly wage at the time the
leave is taken. Employees shall be paid a loading as prescribed
in clause 19.�Annual Leave of this award.

(b) Part-time employees are entitled to travel concessions
pursuant to subclause (7) of clause 19.�Annual Leave of this
award, on a pro-rata basis according to the usual number of
hours worked per week.

Travelling time shall be calculated on a pro-rata basis ac-
cording to the number of hours normally worked.

(6) Credits provided in clause 22.�Sick Leave of this award,
shall accrue to the employee provided that where an employee
is employed for less than 76 hours per fortnight, the credits
shall be pro rated accordingly to the number of hours worked
each fortnight. Payment made for sick leave granted in re-
spect of part-time service shall be calculated in accordance
with the formula set out in paragraph (a) of subclause (3) of
this clause.
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(7) An employee shall proceed on long service leave for 13
weeks after ten years permanent part-time or ten years� tem-
porary part-time service. Payment made for long service leave
granted to an employee in respect of such part-time service
shall be adjusted according to the hours worked by the em-
ployee during that part-time service, subject to the following:

(a) If an employee consistently worked on a part-time
basis for a regular number of hours during the whole
of the employee�s qualifying service, the employee
shall continue to be paid the wage determined on
that basis during the long service leave.

(b) If an employee has worked a varying number of
weekly hours during the period of qualifying serv-
ice, the payment for long service leave granted in
respect of part-time service should be calculated on
a wage which bears to the full-time wage of the po-
sition occupied by the employee when taking leave
the same proportion that the hours worked when
employed part-time bears to the normal weekly hours
of a full-time employee.

(8) Subject to clauses 28.�Trade Union Training Leave and
29.�Leave for Training with the Defence Force Reserves, of
this award, part-time employees shall receive the same enti-
tlement as full-time employees, but payment shall only be made
for those hours that would normally have been worked but for
the leave.

(9) Subject to clause 26.�Short Leave, of this award, part-
time employees are eligible for short leave on a pro-rata basis
calculated in accordance with the following formula:

Hours Worked per Fortnight 22.8 Hours
����������� X �����

76 1

(10) Subject to clause 25.�Study Leave, of this award, part-
time employees are entitled to study leave on the same basis
as full-time employees.

(11) (a) Where a full-time employee is permitted, at their
initiative to work part-time for a specified period no greater
than 12 months, that employee has a right, upon written ap-
plication to revert to full-time hours in that position, or a po-
sition of equal classification, as soon as is deemed practicable
by the employer, but no later than the expiry of the expiry of
the agreed period.

(b) A full-time employee who is permitted at their initiative
to work part-time for an unspecified period may apply to re-
vert to full-time hours in that position but only as soon as
deemed practicable by the employer.

This should not prevent the transfer of said employee to
another full-time position at a classification commensurable
to that of their previous full-time position.

(c) A part-time employee who was previously a full-time
employee within the organisation who occupies a part-time
office which was the initiative of the employer and who de-
sires to revert to full-time employment will be required to seek
promotion to transfer to a full-time position by�

(i) application for advertised vacancies; and/or
(ii) by notification in writing to the employer of their

desire to revert to full-time employment.
(12) The number or proportion of part-time employees em-

ployed in public authorities shall not exceed any number or
proportion that may be agreed in writing between the Civil
Service Association and the Authority.

11.�CLASSIFICATION CRITERIA
(1) Foremen and Sub-Foremen shall be classified within the

range of classes specified in Schedule B hereof by the em-
ployer. Any dispute concerning the class allocated to an em-
ployee by the employer may be settled by reference to the
Industrial Commission.

(2) (a) Employees will commence at the first wage point of
the classification, unless otherwise determined by the criteria
set out in subclause (4) of this clause.

(b) Employees shall progress through the wage range by
annual increments, unless restricted by the criteria in subclause
(4) of this clause.

(3) Classification Criteria
(a) A sub-Foreman whose position does not attract a total of

81 points or greater shall not progress beyond the second wage
point. A Sub-Foreman whose position attracts a total of 81
points or greater shall commence at the second wage point.

(b) A Foreman Class 2 whose position does not attract a
total of 41 points or greater shall not progress beyond the sec-
ond wage point. A Foreman Class 2 whose position attracts a
total of 41 points or greater shall commence at the third wage
point.

(c) A Foreman Class 1 whose position does not attract 121
points or greater shall not progress beyond the second wage
point. A Foreman Class 1 whose position attracts a total of
121 points or greater shall commence at the second wage point.

(d) Points shall be allocated on the following basis:
(i) Three points for each Special Class Tradesperson or

Technician under control.
(ii) Two points for each tradesperson, including sub-fore-

men and leading hands under control.
(iii) Two points for each apprentice under control if the

Foreman has sole responsibility or one point if some
other category of employee (e.g. Master of Appren-
tices) has responsibility for supervising apprentices.

(iv) One point for each other employee under control.
(v) Five points for each trade area under supervision.

Trade areas are defined as:
(aa) Electrical/Electronics
(bb) Engineering/Mechanical
(cc) Building
(dd) Vehicle Building

(vi) A 5% loading on items (i) to (v) hereof in the case of
a Foreman who is regularly required to arrange for a
minimum of 10% of the work to be performed by
outside contractors and is responsible for the inspec-
tion and acceptance of the finished work.

(4) Nothing contained in this agreement shall give cause to
reduce the current classification and wage of any Foreman or
Sub-Foreman.

12.�WAGES�SPECIAL RATES AND PROVISIONS
(1) The disability, plumbers� registration and permit work

allowance prescribed in the Building Trades Government
Award No. 31A of 1966 as amended or replaced from time to
time shall be paid in the same circumstances to building trades
Foremen and Sub-Foremen covered by this award. For the
computation of plumbers� registration it shall be that amount
by which the unregistered plumbers� rate differs from the reg-
istered plumbers� rate in clause 11.�Wages of Award 31A of
1966.

(2) (a) The allowances for construction work and ship re-
pair work prescribed in the Engineering Trades Government
Award 1967 as amended or replaced from time to time, shall
be paid in the same circumstances to engineering trades Fore-
men and Sub-Foremen covered by this award.

(b) Any site allowance awarded in respect to the disabilities
of a construction site shall be paid to Foremen and Sub-Fore-
men at the same rate and in the same circumstances as paid to
employees who are under their control.

(3) The construction work allowance of the Government
Water Supply, Sewerage and Drainage Employees� Consoli-
dated Award, 1973, as amended or replaced form time to time,
shall be paid in the same circumstances to Foremen and Sub-
Foremen employed by the Metropolitan Water Supply, Sew-
erage and Drainage Board covered by this award.

(4) Provided that in respect to subclauses (1), (2) and (3)
hereof (other than permit work allowances) such payments
shall only apply where the employee has spent the major por-
tion of time at the actual place of work where such payments
apply.

(5) A Foreman or Sub-Foreman employed under this award
who holds, and in the course of his employment may be re-
quired to use a current �A� grade or �B� grade licence issued
pursuant to the Electricity Act 1945 shall be paid the allow-
ances as prescribed in the Engineering Trades Government
Award as amended or replaced from time to time.
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13.�PROMOTIONS
(1) Where a vacancy occurs, or a new office is created and it

is necessary to fill the position without delay, a temporary
appointment may be made but, subject to subclause (2) hereof,
applications for permanent appointment to the position shall
be called within three months of the occurrence of such va-
cancy or the creation of such new office, as the case may be
and the permanent appointment shall be made as soon as prac-
ticable thereafter.

(2) Where the employer considers that there is good reason
for a permanent appointment not to be made or where it ap-
pears to the employer that, for good reason, the provisions of
subclause (1) hereof cannot be met the employer shall advise
the union in writing of the position and arrange an early con-
ference to discuss the matter.

(3) After the provisions of subclause (2) hereof have been
complied with by the parties concerned any remaining dis-
pute over the filling of the vacancy shall be referred to the
Commission under the provisions of section 1081 of the Act.

14.�HIGHER DUTIES ALLOWANCE
When a Foreman or Sub-Foreman is acting in a higher ca-

pacity for one consecutive week or more, he/she shall be paid
the minimum rate of pay of that position in which he is acting.

15.�DEDUCTION OF ASSOCIATION
SUBSCRIPTIONS

(1) Each employer shall deduct the normal Civil Service
Association (Inc.) membership subscriptions as equal amounts
each pay period from the wage of employees who are mem-
bers of the Association in accordance with each Payroll De-
duction Authority form.

(2) Payroll Deduction Authority forms shall be completed
by employees. Where the employer requests a standard procu-
ration form, that form shall be used.

(3) Where required by the employer or Association, the
Association General Secretary or person acting in the General
Secretary�s stead, shall countersign all forms and forward them
to the employer�s paymaster.

(4) (a) The employer shall commence deduction of subscrip-
tions from the first full pay period following receipt of a com-
pleted Payroll Deduction Authority form and continue
deducting throughout the employee�s period of employment,
except as provided in subclause (5) of this clause or until the
Payroll Deduction Authority is cancelled in writing by the
employee.

(b) Where the Payroll Deduction Authority form authorises
the employer to deduct Association subscriptions in accord-
ance with the rules of the Association the Association shall
notify the employer in writing of the level of Association sub-
scription to be deducted. The employer shall implement any
change to the Association subscriptions no later than one month
after being notified by the Association except where the As-
sociation nominates a later date.

(5) (a) The collection of any nomination fee, arrears, levies
or fines is not the responsibility of the employer.

(b) Where a deduction is not made from an employee in any
pay period, either inadvertently or as a result of an employee
not being entitled to wage sufficient to cover the subscription
it shall be the employee�s responsibility to settle the outstand-
ing amount with the employer direct.

(6) The employer shall not make any deduction of subscrip-
tions from an employee�s termination pay on termination of
service, other than normal deductions for the preceding pay
period.

(7) The employer shall forward contributions deducted, to-
gether with supporting documentation, to the Association at
such intervals as are agreed between the employer and the
Association.

16.�HOURS
(1) Subject to clause 17.�Overtime of this award, the work

cycle shall be 76 hours per fortnight worked over 9 days per
fortnight exclusive of Saturdays and Sundays, with the tenth
day to be as an unpaid rostered day off.

By agreement between the Association and the employer
the daily hours of work of equal duration for the 9 days may
be varied to suit the requirements of the employer.

(2) (a) The rostered day off shall be the first or last working
day of the week unless another day is agreed between the
employer and employee.

(b) Where the agreed rostered day off in any work cycle
falls on a Public Holiday as prescribed in clause 20.�Public
Holidays of this award, the next working day shall be taken in
lieu of the rostered day off unless an alternate day in that nine
day fortnight is agreed in writing between the employer and
employee.

(c) Except as provided elsewhere in this award, each day of
paid leave taken and any Public Holiday occurring during any
ten day work cycle shall be regarded as a day worked for the
purpose of calculating the accrual towards the rostered day
off.

(d) Except as provided elsewhere in this award an employee
who has not worked or is not regarded by reason of paragraph
(b) of subclause (3) of this clause as having worked a com-
plete work cycle shall receive pro rata accrued entitlements
for each day worked in such cycle, payable for the rostered
day off.

(e) Maintenance of Rosters�9 Day Fortnight
(i) The employer is responsible for the preparation of

the roster which will allow one day off in each 10
working day cycle for employees. The maintenance
of the rosters shall be the responsibility of the em-
ployer and alterations may be made to meet the needs
of the employer.

(ii) Any dispute concerning rosters shall be referred to a
meeting of the employer and the Association.

(f) An employee required to work on a day observed as a
Rostered Day Off shall be allowed another mutually conven-
ient day off within a period of one month in lieu of overtime
rates prescribed in this clause. Where the operational require-
ments of the employer are such that a day in lieu of the Rostered
Day Off cannot be reasonably taken, overtime payment may
be made.

(g) Notwithstanding the provisions of paragraph (f) of this
subclause, in special circumstances, where the employer needs
to meet regular and substantial fluctuations in production
needs, rostered days off may be accumulated up to a maxi-
mum of 5 in any twelve month period, by agreement between
the employer and the employee.

(h) Employees accumulating Rostered Days Off in accord-
ance with paragraph (g) of this subclause shall be entitled to
payment for the full days accumulated on termination, or al-
ternatively be able to take the time off during any period of
notice.

17.�OVERTIME
(1) (a) For the purpose of this subclause �out of hours con-

tract� shall mean any of the following:
(i) �Standby� shall mean a written instruction to an

employee to remain at the employee�s place of em-
ployment during any period outside the employee�s
normal hours of duty, and to perform certain desig-
nated tasks periodically or on an ad hoc basis. Such
employee shall be provided with appropriate facili-
ties for sleeping if attendance is overnight, and other
personal needs, where practicable.
Other than in extraordinary circumstances, employ-
ees shall not be required to perform more than two
periods of standby in any rostered week.
This provision shall not replace normal overtime or
shift work requirements.

(ii) �On Call� shall mean a written instruction to an
employee rostered to remain at the employee�s resi-
dence or to otherwise be immediately contactable
by telephone or paging system outside the employ-
ee�s normal hours of duty in case
of a call out requiring an immediate return to duty.

(iii) �Availability� shall mean a written instruction to an
employee to remain contactable, but not necessarily
in immediate proximity to a telephone or paging



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 27377 W.A.I.G.

system, outside the employee�s normal hours of duty
and be available and in a fit state at all such times
for recall to duty.
�Availability� will not include situations in which
employees carry paging devices or make their tele-
phone numbers available only in the event that they
may be needed for casual contact or recall to work.
Recall to work under such circumstances would con-
stitute emergency duty in accordance with subclause
(5) of this clause.

(b) Except as otherwise agreed between the employer and
the Association, an employee who is required by the employer
to be on �out of hours contact� during periods off duty shall
be paid an allowance in accordance with Schedule E of this
award for each hour or part thereof the employee is on �out of
hours contact�.

(c) Where an employee is required to be �on call� or �avail-
ability� and the means of contact is to be by telephone the
employer shall:

(i) Where the telephone is not already installed, pay the
cost of such installation.

(ii) Where an employee pays or contributes towards the
payment of the rental or such telephone, pay the
employee 1/52nd of the annual rental paid by the
employee for each seven days of part thereof on
which an employee is rostered to be on �on call� or
�availability�.

(iii) Provided that where as a usual feature of the duties
an employee is regularly rostered to be on �on call�
or �availability�, pay the full amount of the telephone
rental.

(d) An employee shall be reimbursed the cost of all tele-
phone calls made on behalf of the employer as a result of
contact pursuant to paragraph (a) of this subclause.

(e) Where an employee rostered for �on call� or �availabil-
ity� is recalled for duty during the period for which the em-
ployee is on �out of hours contact� then the employee shall
receive payment for hours worked in accordance with
subclause (5) of this clause.

(f) Time spent in travelling to and from the place of duty
where an employee rostered on �on call� or �availability� is
actually recalled to duty, shall be included with actual duty
performed for purposes of overtime payment.

(g) Minimum payment provisions do not apply to an em-
ployee rostered for �out of hours contact� duty.

(h) An employee in receipt of an �out of hours contact� al-
lowance and who is recalled to duty shall not be regarded as
having performed emergency duty in accordance with
subclause (5) of this clause.

(i) Employees subject to this clause shall, where practica-
ble, be periodically absented from any requirement to hold
themselves on �standby�, on �on call� or �availability�.

(2) (a) Except as hereinafter provided, all time worked in
excess of or outside of the usual working hours on any day
shall be paid for at the rate of time and a half for the first two
hours and double time thereafter.

(b) Where work is performed on Saturdays the employee
shall be paid at the rate of time and a half for the first two
hours and double time thereafter, but if work is performed on
a Sunday or after twelve noon on a Saturday, the employee
shall be paid double time for all time so worked.

Provided that overtime shall not be construed as meaning
the additional time up to a maximum of two hours in each
week usually and necessarily worked by a Foreman as part of
their ordinary duties prior to and after the usual starting and
finishing times.

(3) An employee required to work on a day prescribed as a
holiday when such work is outside his/her normal hours shall
be paid at the rate of two and a half times the ordinary rate for
all time so worked.

(4) An employee shall not be compelled to work more than
six hours without a break for a meal.

(5) An employee called back after completing a day�s work,
or called out on a Saturday or Sunday, shall be paid a mini-
mum of three hours at overtime rates, but if he/she is called

out more than once within any period of three hours of a call,
he/she shall not be entitled to any further payment for time
worked within the period of three hours from the time when
he/she commenced work in response to his/her first call.

(6) (a) When overtime work is necessary it shall, wherever
reasonably practicable, be so arranged that employees have at
least ten consecutive hours off duty between work on succes-
sive days.

(b) (i) an employee who works so much overtime between
the termination of his ordinary work on one day and the com-
mencement of his ordinary work on the next day that he has
not had at least ten consecutive hours off duty between those
times shall, subject to this paragraph, be released after com-
pletion of such overtime until he/she has had ten consecutive
hours off duty without loss of pay for ordinary working time
occurring during such absence.

(ii) If, on the instructions of his/her employer, such an em-
ployee resumes or continues work without having had such
ten consecutive hours off duty, he/she shall be paid at double
time rates until he/she is released from duty for such period
and he/she shall then be entitled to be absent until he/she has
had ten consecutive hours off duty without loss of pay for
ordinary working time occurring during such absence.

(iii) Where an employee is called in to work on a Sunday or
Public Holiday preceding an ordinary working day, he/she
shall, wherever reasonably practicable, be given ten consecu-
tive hours off duty before his/her usual starting time on the
next day. If this is not practicable then the provisions of
subparagraphs (i) and (ii) of this paragraph shall apply mutatis
mutandis. Provided that overtime worked as a result of a re-
call, shall not be regarded as overtime for the purpose of this
subclause, when the actual time worked is less than three hours
on such recalls or on each of such recalls.

18.�MEAL ALLOWANCE
(1) Subject to the provisions of subclause (2) of this clause,

the employee required to work overtime for more than one
hour shall be supplied with a meal by the employer or be paid
the amount prescribed in Schedule E Part II of this award, and
if, owing to the amount of overtime worked, a second or sub-
sequent meal is required he/she shall be supplied with each
such meal by the employer or be paid for each meal so re-
quired.

(2) The provisions of subclause (1) of this clause do not
apply�

(a) in respect of any period of overtime for which the
employee has been notified on the previous day or
earlier that he/she will be required; or

(b) to any employee who lives in the locality in which
the place of work is situated in respect of any meal
for which he/she can reasonably go home.

(3) If an employee to whom paragraph (a) of subclause (2)
of this clause applies has, as a consequence of the notification
referred to in that subclause, provided himself/herself with a
meal or meals and is not required to work overtime or is re-
quired to work less overtime than the period notified, he/she
shall be paid, for each meal provided and not required, the
appropriate amount prescribed in subclause (1) of this clause.

19.�ANNUAL LEAVE
(1) (a) Except as hereinafter provided a period of four con-

secutive weeks� leave shall be allowed to an employee by his/
her employer after a period of twelve months� continuous serv-
ice with such employer.

(b) Employees whose headquarters are located north of the
26° south latitude shall receive an additional five working days�
leave after a completion of twelve months� continuous serv-
ice with such employer. For all such employees the pro rata
annual leave payments referred to in this clause shall be based
on 5 weeks� annual leave.

(2) The employee shall be paid for any period of annual
leave prescribed by this clause at the ordinary rate of wage the
employee has received for the greatest proportion of the cal-
endar month prior to his/her taking the leave.

(3) Subject to the approval of the employer, an employee
may be allowed to take the annual leave prescribed by this
clause before the completion of twelve months� continuous
service as prescribed by subclause (1) of this clause.
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(4) Subject as hereinafter provided�
(a) If, after one month�s continuous service in any quali-

fying twelve monthly period an employee lawfully
terminates service or employment is terminated by
the employer through no fault of the employee, the
employee shall be paid one-third of a week�s pay for
each completed month of continuous service.

(b) If the services of an employee terminate and the
employee has taken a period of leave in accordance
with subclause (3) of this clause and if the period of
leave so taken exceeds that which would become
due pursuant to paragraph (a) of this subclause, the
employee shall be liable to pay the amount repre-
senting the difference between the amount received
by him for the period of leave taken in accordance
with subclause (3) of this clause and the amount
which would have accrued in accordance with para-
graph (a) of this subclause. The employer may de-
duct this amount from monies due to the employee
by reason of the other provisions of this award at the
time of termination.

(c) In addition to any payment to which the employee
may be entitled under paragraph (a) of this subclause,
an employee whose employment terminates after he/
she has completed a twelve monthly qualifying pe-
riod and who has not been allowed the leave pre-
scribed under this award in respect of that qualifying
period, shall be given payment in lieu of that leave
unless the employee has been justifiably dismissed
for misconduct and that misconduct occurred prior
to the completion of that qualifying period.

(5) When work is closed down for the purpose of allowing
annual leave to be taken, employees with less than a full year�s
service shall only be entitled to payment during such period
for the number of days leave due to them.

Provided that nothing herein contained shall deprive the
employer of the right to retain such employees during the close-
down period as may be required.

(6) The annual leave prescribed in subclause (1) of this clause
may, with the consent of the employee and the employer, be
taken in more than one portion provided that no portion shall
be less than one consecutive week.

(7) When computing the annual leave due under this clause,
no deduction shall be made from such leave in respect of the
period an employee is on annual leave, observing a public
holiday prescribed by this award, absent through sickness with
or without pay except for that portion of an absence that ex-
ceeds three months or absent on workers� compensation ex-
cept for that portion of an absence that exceeds six months in
any year.

(8) (a) An employee proceeding on annual leave shall be
paid, in addition to the ordinary payment for such leave, a
loading of 17½ per cent calculated on the award rate of pay in
accordance with subclause (2) of this clause.

(b) Provided that the maximum loading payable shall not
exceed the amount set out in the Australian Bureau of Census
and Statistics Publication for �average weekly earnings per
male employed unit� in Western Australia for the September
quarter immediately preceding the date the leave became due.

(c) On termination of the services of an employee a propor-
tion of the loading shall be paid with respect to any period of
service on the same basis by which pro rata annual leave pay-
ment is made under this clause.

20.�PUBLIC HOLIDAYS
(1) The following days or the days observed in lieu thereof

shall, subject as hereinafter provided, be allowed as holidays
without deduction of pay, namely, New Year�s Day, Australia
Day, Good Friday, Easter Monday, Anzac Day, Labour Day,
Foundation Day, Sovereign�s Birthday, Christmas Day, Box-
ing Day and all other days which are holidays for the person
to whom the employee is directly responsible. Provided that
another day may be taken as a holiday by arrangement be-
tween the parties in lieu of the days named in this subclause.

(2) (a) Where any of the days mentioned in subclause (1) of
this clause falls on a Saturday or a Sunday the holiday shall be
observed on the next succeeding Monday; when Boxing Day

falls on a Sunday or a Monday the holiday shall be observed
on the next succeeding Tuesday.

(b) When any of the days observed as a holiday in this clause
falls during a period of annual leave the holiday or holidays
shall be observed on the next succeeding work day or days as
the case may be, after completion of that annual leave.

(3) An employee who is required to work during the normal
hours of duty on the day observed as a holiday shall be paid
for the time worked at the rate of double time and a half or if
the employer agrees, be paid for the time worked at the rate of
time and a half and in addition be allowed to observe the holi-
day on a day mutually acceptable to the employer and the
employee.

(4) When an employee is absent on leave without pay, sick
leave without pay or worker�s compensation, any day observed
as a holiday on a day falling during such absence shall not be
treated as a paid holiday. Where the employee is on duty or
available on the whole of the working day immediately pre-
ceding a holiday, or resumes duty or is available on the whole
of the working day immediately following a day observed as a
holiday as prescribed by this clause, the employee shall be
entitled to be paid for such holiday.

21.�LONG SERVICE LEAVE
The conditions governing the granting of long service leave

to employees covered by this award are those contained in the
General Order�Long Service Leave Conditions�State Gov-
ernment Wages Employees, as amended.

22.�SICK LEAVE
(1) (a) An employee shall be entitled to payment for non-

attendance on the grounds of personal ill-health for one-sixth
of a week�s pay for each completed month of service.

(b) The unused portion of the entitlement prescribed in para-
graph (a) hereof in any accruing year shall be allowed to ac-
cumulate and may be availed of in the next or any succeeding
year.

(c) Payment hereunder may be adjusted at the end of each
accruing year, or at the time the employee leaves the service
of the employer, in the event of the employree being entitled
by service subsequent to the sickness in that year to a greater
allowance than that made at the time the sickness occurred.

(2) This clause shall not apply where the employee is enti-
tled to compensation under the Workers� Compensation Act
1912.

(3) No employee shall be entitled to the benefit of this clause
unless the employee produces proof to the satisfaction of the
employer or the employer�s representative of such sickness
provided that the employer shall not be entitled to a medical
certificate for absences of less than three consecutive working
days unless the total of such absences exceeds five days in
any one accruing year.

(4) No payment shall be made for any absence due to the
employee�s own fault, neglect or misconduct.

(5) Where an employee is ill during the period of annual
leave for a period of at least seven consecutive calendar days;
or long service leave for a period of at least 14 consecutive
calendar days and produces at the time or as soon as possible
thereafter medical evidence satisfactory to the employer that
the employee is or was as a result of the illness confined to the
employee�s place of residence or a hospital, the employer may
grant sick leave for the period during which the employee was
so confined and reinstate annual or long service leave equiva-
lent to the period of confinement.

23.�MATERNITY LEAVE
(1) A pregnant employee shall, no later than ten weeks be-

fore the expected date of birth make application to the em-
ployer for maternity leave for a period not exceeding 12
months. Every application for maternity leave shall be sup-
ported by the certificate of a registered medical practitioner
and such certificate shall indicate the expected date of birth.

(2) The employer may grant the employee up to 12 months�
maternity leave. Subject to subclause (3) of this clause, the
minimum period of absence on maternity leave shall com-
mence six weeks before the expected date of birth or such
other time as may be expressly approved by the employer and
end six weeks after the day on which the birth has taken place.
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(3) An employee may apply to the employer to resume duty
within the six weeks after the day on which the birth has taken
place and the employer may approve the application provided
the application is supported by the certificate of a registered
medical practitioner indicating that the employee is fit to
resume duty.

(4) An employee may at any time whilst she is absent from
duty on maternity leave, make application to extend or reduce
the period referred to in the original application, but so that
the amended period complies with the requirements of
subclauses (2) and (3) of this clause and the employer may
grant permission in accordance with the amended application.

(5) Nothing contained in the clause prevents the grant of
accrued annual leave or long service leave to an employee in
respect of the whole or any part of the period referred to in
subclause (2) of this clause.

(6) Except by reason of the grant of accrued annual leave or
long service leave an employee is not entitled to wage in re-
spect of the period of absence from duty permitted in accord-
ance with this clause.

(7) Absence of an employee which has been permitted in
accordance with the provisions of this clause shall not be
deemed absence on sick leave.

(8) A pregnant employee who has not applied for leave in
accordance with the provisions of this clause shall (unless
express approval of the employer has been given for contin-
ued employment) be deemed to have resigned six weeks be-
fore the date of birth.

24.�LEAVE WITHOUT PAY
(1) Where the employer is satisfied that there is sufficient

cause for doing so, the employer may grant an employee leave
of absence without pay for any period provided that:

(a) the work of the employer is not inconvenienced; and
(b) all other leave credits of the employee are exhausted.

(2) Any period that exceeds two weeks during which an
employee is on leave of absence without pay shall not, for any
purpose, be regarded as part of the period of service of that
employee.

(3) The employer may grant an employee leave without pay
to undertake full-time study, subject to a yearly review of sat-
isfactory performance. Unless the employer otherwise deter-
mines any leave granted under this subclause it shall not count
as qualifying service for leave purposes.

(4) Subject to the provisions of subclause (1) of this clause,
the employer may grant an employee who has been awarded a
sporting scholarship by the Australian Institute of Sport, leave
without pay. Leave without pay for this purpose shall count as
qualifying service for all purposes except annual leave.

25.�STUDY LEAVE
(1) (a) Notwithstanding the provisions contained in this

clause, at the discretion of the employer an employee may be
granted time off with pay for part-time study purposes.

(b) Time off with pay may be granted up to a maximum of
five hours per week including travelling time, where subjects
of approved courses are available during normal working
hours, or where approved study by correspondence is under-
taken, in remote locations lacking the required educational
facilities.

(c) External students based in remote locations, who are
obliged to attend educational institutions for compulsory ses-
sions during vacation periods, may be granted time off with
pay including travelling time up to the maximum annual
amount allowed to an employee in the metropolitan area.

(d) Employees shall be granted sufficient time off with pay
to travel to and sit for the examinations of any approved course
of study.

(e) In every case the approval of time off to attend lectures
and tutorials will be subject to:

(i) departmental convenience;
(ii) the course being undertaken on a part-time basis;

(iii) employees undertaking an acceptable formal study
load in their own time;

(iv) employees making satisfactory progress with their
studies; and

(v) the course being relevant to the employee�s career
in the authority and being of value to the State.

(2) (a) For the purposes of this clause, the following shall
be considered approved courses of study:

(i) first degree courses at the University of Western
Australia, Murdoch University and Curtin Univer-
sity of Technology;

(ii) first degree or Associate Diploma courses at a Col-
lege of Advanced Education;

(iii) diploma courses at the Technical Education Divi-
sion of the Education Department;

(iv) two year full-time Certificate courses at the Techni-
cal Education Division of the Education Department;

(v) courses recognised by the National Authority for the
Accreditation of Translators and Interpreters.

(b) Except as outlined in paragraph (d) of subclause (2) of
this clause, employees are not eligible for study leave if they
already possess one of the qualifications specified in
subparagraphs (i) and (ii) of paragraph (a) of subclause (2) of
this clause.

(c) An employee who has completed a Diploma through the
Technical Education division, is eligible for study leave to
undertake a degree course at any of the tertiary institutions
listed in subparagraphs (i) or (ii) of paragraph (a) of subclause
(2) of this clause. An employee who has completed a two year
full-time Certificate through the Technical Education Divi-
sion, is eligible for study leave to undertake a Diploma course
specified in subparagraph (ii) of paragraph (a) of subclause
(2) of this clause or a degree or Associate Diploma course
specified in subparagraphs (i) or (ii) of paragraph (a) of
subclause (2) of this clause.

(d) Leave to undertake additional qualifications including
second or higher degrees may be granted in special cases such
as a graduate embarking on a post graduate Diploma in Ad-
ministration or a Masters Degree in Business Administration
or a higher degree in a specialist area of benefit to the Service
as well as the employee.

(3) For the purposes of this clause:
(a) an acceptable part-time study load should be regarded

as not less than five hours per week of formal tuition
with at least half of the total formal study commit-
ment being undertaken in the employee�s own time,
except in special cases such as where the employee
is in the final year of study and requires less time to
complete the course, or the employee is undertaking
the recommended part-time year or stage and this
does not entail five hours� formal study;

(b) travelling time returning home after lectures or tuto-
rials is to be calculated as the excess time taken to
travel home from such classes, compared with the
time usually taken to travel home from the employ-
ee�s normal place of work.

(4) Unless the employer otherwise approves, employees shall
not be granted more than five hours per week off with pay.

(5) Time off with pay for those who have failed a unit or
units of study may be considered for one repeat year only.

(6) A first degree or Associate Diploma course does not
include the continuation of a degree or Association Diploma
towards a higher post graduate qualification.

(7) (a) Employers are to meet the payment of higher educa-
tion administrative charges for cadets and trainees who, as a
condition of their employment, are required to undertake stud-
ies at a University or College of Advanced Education. Em-
ployees who of their own volition attend such institutions to
gain higher qualifications will be responsible for the payment
of fees.

(b) This assistance does not include the cost of text books
or Guild and Society fees.

(c) An employee who is required to repeat a full academic
year of the course will be responsible for payment of the higher
education fees for that particular year.

26.�SHORT LEAVE
(1) The employer may, upon sufficient cause being shown,

grant an employee leave of absence not exceeding two con-
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secutive working days but any leave of absence granted shall
not exceed, in the aggregate, three working days in any one
(1) calendar year.

(2) An employee who desires short leave shall except in
emergency situations, make written application, in a form ap-
proved by the employer for the purpose, prior to the com-
mencement of such leave.

(3) Short leave shall not be granted for sick leave purposes.

27.�LEAVE TO ATTEND ASSOCIATION BUSINESS
(1) (a) The employer shall grant paid leave during ordinary

working hours to an employee:
(i) who is required to give evidence before any Indus-

trial Tribunal;
(ii) who as an Association nominated representative is

required to attend negotiations and/or conferences
between the Association and the employer;

(iii) when prior agreement between the Association and
the employer has been reached for the employee to
attend official Association meetings preliminary to
negotiations or industrial hearings;

(iv) who as an Association-nominated representative is
required to attend joint Association/management
consultative committees or working parties.

(b) The granting of leave pursuant to paragraph (a) of this
subclause shall only be approved,

(i) where an application for leave has been submitted
by an employee a reasonable time in advance;

(ii) for the minimum period necessary to enable the As-
sociation business to be conducted or evidence to
be given;

(iii) for those employees whose attendance is essential;
(iv) when the operation of the organisation is not being

unduly affected and the convenience of the employer
impaired.

(2) (a) A leave of absence provided under this clause will be
granted at the ordinary rate of pay.

(b) The employer shall not be liable for any expenses asso-
ciated with an employee attending to Association business.

(c) Leave of absence provided under this clause shall in-
clude any necessary travelling time in normal working hours.

(3) (a) Nothing in this clause shall diminish the existing
arrangements relating to the granting of paid leave for Asso-
ciation business.

(b) The provisions of this clause shall not apply to special
arrangements made between the parties which provide for
unpaid leave for employees to conduct Association business.

(4) The provisions of this clause shall not apply when an
employee is absent from work without the approval of the
employer.

28.�TRADE UNION TRAINING LEAVE
(1) Subject to the provisions of this clause:

(a) The employer shall grant paid leave of absence to
employees who are nominated by the Association to
attend short courses conducted by the Australian
Trade Union Training Authority.

(b) Paid leave of absence shall also be granted to attend
similar courses or seminars as from time to time ap-
proved by agreement between the parties.

(2) An employee shall be granted up to a maximum of five
days� paid leave per calendar year for trade union training or
similar courses or seminars as approved. However, leave of
absence in excess of five days and up to ten days may be granted
in any one calendar year provided that the total leave being
granted in that year and in the subsequent year does not ex-
ceed ten days.

(3) (a) Leave of absence will be granted at the ordinary rate
of pay and shall not include shift allowances, penalty rates or
overtime.

(b) Where a holiday as prescribed in clause 20.�Public
Holidays or rostered day off falls during the duration of a
course, a day off in lieu of that day will not be granted.

(c) Subject to paragraph (a) of subclause (3) of this clause,
shift employees attending a course shall be deemed to have
worked the shifts they would have worked and leave not been
taken to attend the course.

(4) The granting of leave pursuant to the provisions of
subclause (1) of this clause is subject to the operation of the
organisation not being unduly affected and to the convenience
of the employer.

(5) (a) Any application by an employee shall be submitted
to the employer for approval at least four weeks before the
commencement of the course, provided that the employer may
agree to a lesser period of notice.

(b) All applications for leave shall be accompanied by a
statement from the Association indicating that the employee
has been nominated for the course. The application shall pro-
vide details as to the subject, commencement date, length of
course, venue and the authority which is conducting the course.

(6) A qualifying period of 12 months in Government em-
ployment shall be served before an employee is eligible to
attend courses or seminars of more than a half day duration.
An employer may, where special circumstnces exist, approve
an application to attend a course or seminar where an em-
ployee has less than 12 months� Government service.

(7) (a) The employer shall not be liable for any expenses
associated with an employee�s attendance at a trade union train-
ing course.

(b) Leave of absence granted under this clause shall include
any necessary travelling time in normal working hours imme-
diately before or after the course.

29.�LEAVE FOR TRAINING WITH THE DEFENCE
FORCE RESERVES

(1) Subject to the employer�s convenience, leave of absence
may be granted by the employer to an employee who is a vol-
unteer member of the Defence Force Reserves or the Cadet
Force for the purpose of attending a training camp, school,
class or course of instruction under the conditions contained
in this clause.

(2) (a) In order to attend at a camp for annual continuous
obligatory training, an employee may be granted one period
of not exceeding ten working days on full pay in any period of
12 months commencing on and from July 1 in each year.

(b) If the Employee-in-Charge of a unit certifies that it is
essential for an employee to be at the camp in an advance or
rear party, a maximum of four (4) extra days on full pay may
be granted in a 12 month period.

(3) For attendance at one special school, class or course of
instructions�

(a) in addition to the leave granted under subclause (1)
of this clause, a period not to exceed 16 calendar
days in any period of 12 months commencing on
and from July 1, in each year may be granted pro-
vided that the employer must be satisfied that the
leave required is for a special purpose and not for a
further routine camp;

(b) this leave may, at the option of the employee, be
granted from annual recreation leave due;

(c) if the leave is not taken from accrued annual leave,
wage during the period shall be at the rate of differ-
ence between the normal remuneration of the em-
ployee and the Defence Force payment to which the
employee is entitled if this does not exceed normal
pay from the employer. In calculating the pay differ-
ential, pay for Saturdays, Sundays, and public holi-
days prescribed in clause 20.�Public Holidays of
this award and special rostered days off is to be ex-
cluded, and no account is to be taken of the value of
any board or lodging provided for the employee;

(d) leave without pay shall be granted if the Defence
Force payments exceed the normal pay of the em-
ployee.

(4) (a) Application for leave of absence for the above rea-
sons shall, in all cases, be accompanied by evidence of the
necessity for attendance. At the expiration of the leave of ab-
sence granted, the employee shall furnish a certificate of at-
tendance to the employer. Where leave of absence has been
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granted, with pay at the rate of difference between normal
remuneration and Defence Force payment, the employee shall
also furnish a detailed certificate of the Defence Force pay-
ment received.

(b) On written application, an employee shall be paid wages
in advance when proceeding on such leave.

(c) Where annual leave is not utilised for attendance at a
special school or course the period shall be treated as leave
without pay and then adjusted for the pay differential when
the certificate of attendance and payment is received.

30.�DISTRICT ALLOWANCE
(1) For the purposes of this clause the following terms shall

have the following meaning:
�dependant� in relation to an employee means:

(a) a spouse; or
(b) where there is no spouse, a child or any other

relative resident within the State who rely on
the employee for their main support;

who does not receive a district or location allowance of
any kind.
�partial dependant� in relation to an employee means:

(a) a spouse; or
(b) where there is no spouse, a child or any other

relative resident within the State who rely on
the employee for their main support;

who receives a district or location allowance of any kind
less than that applicable to an employee without depend-
ants under any award, agreement or other provision regu-
lating the employment of the partial dependant.
�spouse� means an employee�s spouse including de facto
spouse.
�de facto spouse� means a person of the opposite sex to
the employee who lives with the employee as the hus-
band or wife of the employee on a bona fide domestic
basis, although not legally married to that person.

(2) (a) For the purposes of this clause, the boundaries of the
various districts shall as described hereunder and as deter-
mined on the plan at Column 1 of Schedule C of this award.

(b) For the purposes of this clause, a district shall mean:
(i) The area within a line commencing on the coast;

thence east along latitude 28 to a point north of
Tallering Peak, thence due south to Tallering Peak;
thence southeast to Mt Gibson and Burracoppin;
thence to a point southeast at the junction of latitude
32 and longitude 119; thence south along longitude
119 to the coast.

(ii) That area within a line commencing on the south
coast at longitude 119 then east along the coast to
longitude 123; then north along longitude 123 to a
point on latitude 30; thence west along latitude 30
to the boundary of No. 1 District.

(iii) The area within a line commencing on coast at lati-
tude 26; thence along latitude 26 to longitude 123;
thence south along longitude 123 to the boundary of
No. 2 District.

(iv) The area within a line commencing on the coast at
latitude 24; thence east to the South Australian bor-
der; thence south to the coast; thence along the coast
to longitude 123; thence north to the intersection of
latitude 26; thence west along latitude 26 to the coast.

(v) That area of the State situated between the latitude
24 and a line running east from Carnot Bay to the
Northern Territory.

(vi) That area of the State north of a line running east
from Carnot Bay to the Northern Territory border.

(3) An employee shall be paid a district allowance at the
standard rate prescribed in Column II of Schedule C of this
award, for the district in which the employee�s headquarters
is located. Provided that where the employee�s headquarters
is situated in a town or place specified in Column III of Sched-
ule C of this award, the employee shall be paid a district al-
lowance at the rate appropriate to that town or place as
prescribed in Column IV of Schedule C of this award.

(4) An employee who has a dependant shall be paid double
the district allowance prescribed by subclause (3) of this clause
for the district, town or place in which the employee�s head-
quarters is located.

(5) Where an employee has a partial dependant the total
district allowance payable to the employee shall be the dis-
trict allowance prescribed by subclause (3) of this clause plus
an allowance equivalent to the difference between the rate of
district or location allowance the partial dependant receives
and the rate of district or location allowance the partial de-
pendant would receive if he or she was employed in a full
time capacity under the Award, Agreement or other provision
regulating the employment of the partial dependant.

(6) When an employee is on approved annual recreational
leave, the employee shall for the period of such leave, be paid
the district allowance to which he or she would ordinarily be
entitled.

(7) When an employee is on long service leave or other ap-
proved leave with pay (other than annual recreational leave),
the employee shall only be paid district allowance for the pe-
riod of such leave if the employee, dependant/s or partial de-
pendant/s remain in the district in which the employee�s
headquarters is situated.

(8) When an employee leaves his or her district on duty,
payment of any district allowance to which the employee would
ordinarily be entitled shall cease after the expiration of two
weeks unless the employee�s dependant/s or partial depend-
ant/s remain in the district or as otherwise approved by the
employer.

(9) Except as provided in subclause (8) of this clause, a
district allowance shall be paid to any employee ordinarily
entitled thereto in addition to reimbursement of any travelling
transfer or relieving expenses or camping allowance.

(10) When an employee is provided with free board and
lodging by the employer the allowance shall be reduced to
two-thirds of the allowance the employee would ordinarily be
entitled to under this clause.

(11) An employee who is employed on a part-time basis
shall be entitled to district allowance on a pro-rata basis. The
allowance shall be determined by calculating the hours worked
by the employee as a proportion of the full-time hours pre-
scribed by this award. That proportion of the appropriate al-
lowance shall be payable to the employee.

(12) The rates expressed in Schedule C of this award shall
be adjusted every twelve (12) months in accordance with the
official �Consumer Price Index� for Perth as published by the
Australian Bureau of Statistics.

The adjustment of rates shall be effective from the begin-
ning of the first pay period to commence on or after the 1st
day of July each year.

31.�FIELD WORK
(1) Where an employee is required to travel on official busi-

ness away from the employee�s workshop or depot and is nec-
essarily absent from the employee�s residence overnight the
employer shall provide the employee with suitable board and
lodging or shall pay the expenses reasonably incurred by the
employee for board and lodging.

In addition the employer shall pay the fares and reimburse
the employee for reasonable incidental expenses incurred by
the employee whilst away from home.

(2) An employee travelling in accordance with paragraph
(1) hereof outside the ordinary hours of work prescribed by
this award shall be paid ordinary time for the time actually
spent travelling with a maximum payment of eight hours with
respect to any one day.

(3) Any dispute arising out of this clause shall be deter-
mined by the Board of Reference.

32.�MOTOR VEHICLE ALLOWANCE
(1) For the purposes of this clause the following expres-

sions shall have the following meaning:
�a year� means 12 months commencing on the 1st day of
July and ending on the 30th day of June next following.
�metropolitan area� means that area within a radius of
fifty kilometres from the Perth Railway Station.
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�South-West Land Division� means the southwest land
division as defined by Section 28 of the Land Act 1933-
1972 excluding the metropolitan area and the southwest
land division.
�Rest of the State� means that area south of 23.5° south
latitude, excluding the metropolitan area and the south-
west land division.
�term of employment� means a requirement made known
to the employee at the time of applying for the position
by way of publication in the advertisement for the posi-
tion, written advice to the employee contained in the of-
fer for the position or oral communication at interview
by interviewing employee and such requirement is ac-
cepted by the employee either in writing or orally.
�qualifying service� shall include all service in positions
where there is a requirement as a term of employment to
supply maintain a motor vehicle for use on official busi-
ness but shall exclude all absences which effect entitle-
ments to travel concessions for Annual Leave.

(2) (a) Where an employee is required to supply and main-
tain a motor vehicle for use when travelling on official busi-
ness as a term of employment shall be reimbursed in
accordance with the appropriate rates set out in Part I of Sched-
ule D for journeys travelled on official business and approved
by the employer or an authorised employee.

(b) An employee who is reimbursed under the provisions of
paragraph (a) of subclause (2) of this clause will also be sub-
ject to the following conditions�

(i) for the purposes of paragraph (a) of subclause (2) of
this clause an employee shall be reimbursed with
the appropriate rates set out in Part I of Schedule D
of this award for the distance travelled from the
employee�s residence to the place of duty and for
the return distance travelled from place of duty to
residence except on a day where the employee trav-
els direct from residence to headquarters and return
and is not required to use the vehicle on official busi-
ness during the day;

(ii) Where an employee in the course of a journey trav-
els through two or more separate areas, reimburse-
ment shall be made at the appropriate rate applicable
to each of the areas traversed as set out in Part I of
Schedule D of this award;

(iii) where an employee does not travel in excess of 4,000
kilometres in a year an allowance calculated by mul-
tiplying the appropriate rate per kilometre by the
difference between the actual distance travelled and
4,000 kilometres shall be paid to the employee pro-
vided that where the employee has less then 12
months� qualifying service in the year then the 4,000
kilometre distance will be reduced on a pro rata ba-
sis and the allowance calculated accordingly;

(iv) where a part-time employee is eligible for a payment
of an allowance under subparagraph (iii) of para-
graph (b) of subclause (2) of this clause such allow-
ance shall be calculated on the proportion of total
hours worked in that year by the employee to the
annual standard hours had the employee been em-
ployed on a full-time basis for the year;

(v) an employee who is required to supply and maintain
a motor vehicle for use on official business is ex-
cused from this obligation in the event of his/her
vehicle being stolen, consumed by fire, or suffering
a major and unforeseen mechanical breakdown or
accident, in which case all entitlement to reimburse-
ment ceases while the employee is unable to pro-
vide the motor vehicle or a replacement;

(vi) the employer may elect to waive the requirement that
an employee supply and maintain a motor vehicle
for use on official business, but three months� no-
tice for the intention so to do shall be given to the
employee concerned.

(3) (a) Subject to subclause (2) of this clause, an employee
who is not normally required to supply and maintain a motor
vehicle as a term of employment and who is required to re-
lieve an employee required to supply and maintain a motor
vehicle as a term of employment shall be reimbursed all

expenses incurred in accordance with the appropriate rates set
out in Part I of Schedule D of this award for all journeys trav-
elled on official business and approved by the employer where
the employee is required to use the vehicle on official busi-
ness whilst carrying out the relief duty.

(b) For the purposes of paragraph (a) of this subclause an
employee shall be reimbursed all expenses incurred in accord-
ance with the appropriate rates set out in Part I of Schedule D
of this award for the distance travelled from the employee�s
residence to place of duty and the return distance travelled
from the place of duty to residence except on a day where the
employee travels direct from residence to headquarters and
return and is not required to use the vehicle on official busi-
ness during the day.

(c) Where an employee in the course of a journey travels
through two or more separate areas, reimbursement shall be
made at the appropriate rate applicable to each of the areas
traversed as set out in Part I of Schedule D of this award.

(d) For the purpose of this subclause the allowance pre-
scribed in subparagraphs (iii), (iv) and (vi) of paragraph (b) of
subclause (2) of this clause shall not apply.

(4) (a) An employee who is not required to supply and main-
tain a motor vehicle for use when travelling on official busi-
ness as a term of employment, but when requested by the
employer voluntarily consents to use the vehicle shall for jour-
neys travelled on official business approved by the employer
be reimbursed all expenses incurred in accordance with the
appropriate rates set out in Parts II and III of Schedule D of
this award.

(b) For the purpose of paragraph (a) of this subclause an
employee shall not be entitled to reimbursement for any ex-
penses incurred in respect to the distance between the em-
ployee�s residence and headquarters and the return distance
from headquarters to residence.

(c) Where an employee in the course of a journey travels
through two or more separate areas, reimbursement shall be
made at the appropriate rate applicable to each of the areas
traversed as set out in Part II of Schedule D of this award if
applicable.

(5) In cases where employees are required to two depart-
mental caravans on official business, the additional rate shall
be three cents per kilometre. When departmental trailers are
towed on official business the additional rate shall be two cents
per kilometre.

33.�PROTECTIVE CLOTHING
An employee engaged on work which requires the provi-

sion of protective clothing shall be:
(1) provided with the requisite protective clothing, with

the laundering costs for such protective clothing
being at the expense of the employer; or

(2) provided with an annual allowance, as agreed be-
tween the association and the employer, which shall
incorporate the cost of purchase and laundry of the
requisite protective clothing.

Provided that nothing contained in this clause shall affect
the obligations of the employer to provide clothing pursuant
to the Occupational Health, Safety and Welfare Act 1984.

34.�PRESERVATION OF RIGHTS
Nothing herein contained shall as a result of Order No. 888

of 1990 in itself operate so as to detrimentally alter the condi-
tions of employment or wage that is the minimum prescribed
in this award or any benefit superior to any contained herein.

35.�TIME AND WAGES RECORD
(1) The employer shall keep or cause to be kept a time and

salaries record showing:
(a) the name of each employee;
(b) the nature of the work performed;
(c) the hours worked each day;
(d) the wage, allowances and overtime paid to each

employee.
Any system of automatic recording by means of machines

shall be deemed to comply with the provision to the extent of
the information recorded.
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(2) (a) The time and wage record shall on demand be pro-
duced for the inspection by the General Secretary or duly ac-
credited official of the Association during the employer�s usual
office hours and when necessary the duly accredited official
of the Association may take a copy of the record.

(b) The Association shall:
(i) give prior notification to the employer on when it

proposes to inspect the record;
(ii) not conduct interviews during normal working hours

in circumstances which will result in the employer�s
business being unduly interrupted or otherwise ham-
pered; and

(iii) treat with confidentiality any information obtained
from time and wage records.

(c) The employer�s office shall be deemed to be a conven-
ient place for the purposes of inspecting records and if for any
reason the time and wage record is not available when the
duly accredited official of the Association calls to inspect it,
the record will be made available for inspection at a mutually
convenient time at the employer�s office.

(d) If the employer maintains a personal or other file on an
employee subject to the employer�s convenience, the employee
shall be entitled to examine all material maintained on that
file.

36.�NOTIFICATION OF CHANGE
(1) (a) Where an employer has made a definite decision to

introduce major changes in production, programme, organi-
sation, structure or technology that are likely to have signifi-
cant effects on employees, the employer shall notify the
employees who may be affected by the proposed changes and
the Association.

(b) For the purpose of this clause �significant effects� in-
clude termination of employment; major changes in the com-
position, operation or size of the employer�s workforce or in
the skills required; elimination or diminution of job opportu-
nities, promotion opportunities or job tenure; the alteration of
hours of work; the need for retraining or transfer of employ-
ees to other work or locations and restructuring of jobs.

(2) (a) The employer shall discuss with the employees af-
fected and the Association, inter alia, the introduction of the
changes referred to in subclause (1) of this clause, the effects
the changes are likely to have on employees, measures to avert
or mitigate the adverse effects of such changes on employees
and shall give prompt consideration to matters raised by the
employees and/or the Association in relation to the changes.

(b) The discussion shall commence as early as practicable
after a firm decision has been made by the employer to make
the changes referred to in subclause (1) of this clause, unless
by prior arrangement, the Association is represented on the
body formulating recommendations for change to be consid-
ered by the employer.

(c) For the purposes of such discussion an employer shall
provide to the employees concerned and the Association all
relevant information about the changes including the nature
of the changes proposed, the expected effects of the changes
on employees and any other matters likely to affect employ-
ees. Provided that any employer shall not be required to dis-
close confidential information, the disclosure of which would
be inimical to the employer�s interest.

37.�RIGHT OF ENTRY
The General Secretary of the Association or a duly author-

ised representative shall on notification to the employer have
the right to enter the employer�s premises during working
hours, including meal breaks, for the purpose of discussing
with employees covered by this award, the legitimate busi-
ness of the Association or for the purpose of investigating
complaints concerning the application of this award, but shall
in no way unduly interfere with the work of employees.

38.�COPIES OF AWARD
Every employee shall be entitled to have access to a copy of

this award. Sufficient copies shall be made available by the
employer for this purpose and shall be located in each of the
employer�s premises.

39.�WAGE FIXING PRINCIPLES
It is a term of this award or agreement that the Union under-

takes for the duration of the Principles determined by the
Commission in Court Session in Application No. 704 of 1991
not to pursue any extra claims, award or overaward except
when consistent with the State Wage Principles.

40.�ESTABLISHMENT OF CONSULTATIVE
MECHANISMS

The parties to this award or agreement are required to estab-
lish a consultative mechanism/s and procedures appropriate
to their size, structure and needs, for consultation and nego-
tiation on matters affecting the efficiency and productivity of
the Public Sector.

41.�AWARD MODERNISATION
(1) The parties are committed to modernising the terms of

the Award so that it provides for more flexible and efficient
working arrangements, enhances productivity, improves the
quality of working life, skills and job satisfaction and assists
positively in the restructuring process.

(2) In conjunction with testing the current Award/Agree-
ment structure the Parties are prepared to discuss all matters
raised by the Parties for increased flexibility and efficiency.
As such, any discussions between the Parties must be prem-
ised on the understanding that:

(a) the majority of employees employed in the section,
branch or division must genuinely agree;

(b) no employee will suffer a reduction in ordinary earn-
ings as a result of the change;

(c) the Association must be party to the agreement, in
particular, where the employees at any section,
branch or division are holding discussions which
would require any award variation. The Association
shall be invited to participate;

(d) the Association shall not unreasonably oppose any
agreement;

(e) subject to the provision of this award, any agree-
ment reached may require ratification by the Com-
mission.

(3) Should an agreement be reached pursuant to subclause
(2) hereof and that agreement requires an award variation, no
party will oppose the award variation.

(4) There shall be no limitation on any award matter being
raised for discussion.

APPENDIX�RESOLUTION OF DISPUTES
REQUIREMENT

(1) This Appendix is inserted into the award/industrial agree-
ment as a result of legislation which came into effect on 16
January 1996.

(2) Subject to this appendix, and in addition to any current
arrangements the following procedures shall apply in connec-
tion with questions, disputes or difficulties arising under this
award/industrial agreement.

(a) The persons directly involved, or representatives of
person/s directly involved, shall discuss the ques-
tion, dispute or difficulty as soon as is practicable.

(b) (i) If these discussions do not result in a settle-
ment, the question, dispute or difficulty shall
be referred to senior management for further
discussion.

(ii) Discussions at this level will take place as soon
as practicable.

(3) The terms of any agreed settlement should be jointly
recorded.

(4) Any settlement reached which is contrary to the terms of
this award/industrial agreement shall not have effect unless
and until that conflict is resolved to allow for it.

(5) Nothing in this appendix shall be read so as to exclude
an organisation party to or bound by the award/industrial agree-
ment from representing its members.

(6) Any question, dispute or difficulty not settled may be
referred to the Western Australian Industrial Relations Com-
mission.
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(7) This appendix shall come into effect on and from 16
August 1996.

SCHEDULE A

LIST OF RESPONDENTS
The Minister for Works and Services
9th Floor
172 St George�s Terrace
PERTH WA 6000
The Minister for Transport
12th Floor
2 Havelock Street
WEST PERTH WA 6005
The Minister for Health
189 Royal Street
EAST PERTH WA 6000
The Minister for Education
151 Royal Street
EAST PERTH WA 6000
The Minister for Agriculture, Water Resources
3rd Floor, Capita Centre
197 St George�s Terrace
PERTH WA 6000
The Premier of Western Australia
19th Floor, Capita Centre
197 St George�s Terrace
PERTH WA 6000
The Board of Management
Royal Perth Hospital
Wellington Street
PERTH WA 6000
The Board of Management
Fremantle Hospital
Alma Street
FREMANTLE WA 6160
The Board of Management
Princess Margaret Hospital
Roberts Road
SUBIACO WA 6008
The Board of Management
Sir Charles Gairdner Hospital
Verdun Street
NEDLANDS WA 6009
The Board of Management
Perth Dental Hospital
196 Goderich Street
PERTH WA 6000
The Fremantle Port Authority
1 Cliff Street
FREMANTLE WA 6160
The Board of the Water Authority of WA
629 Newcastle Street
LEEDERVILLE WA 6007
The State Housing Commission
99 Plain Street
EAST PERTH WA 6004
The Commissioner of Main Roads
Waterloo Crescent
EAST PERTH WA 6000
The Zoological Gardens Board
20 Labouchere Road
SOUTH PERTH WA 6151
The Curtin University of Technology
Kent Street
BENTLEY WA 6102

SCHEDULE B�WAGES
(1) Rate per week:

Base Rate Arbitrated Total
Safety Net Rate
Adjustment

$ $ $
(a) Foreman Class 1 615.60 24.00 639.60

629.60 24.00 653.60
643.40 24.00 667.40

Base Rate Arbitrated Total
Safety Net Rate
Adjustment

$ $ $

Foreman Class 2 562.40 24.00 586.40
575.40 24.00 599.40
588.60 24.00 612.60
603.90 24.00 627.90

(b) Sub-Foreman 527.50 24.00 551.50
539.60 24.00 563.60
550.20 24.00 574.20

(2) The rates of pay in this award include three arbitrated
safety net adjustments totalling $24.00 per week available
under the Arbitrated Safety Net Adjustment Principles pursu-
ant to either the December 1993 State Wage Decision, the
December 1994 State Wage Decision and the March 1996
State Wage Decision. The first, second and third $8.00 per
week arbitrated safety net adjustments may be offset to the
extent of any wage increase payable since November 1, 1991
pursuant to enterprise agreements or consent awards or award
variations to give effect to enterprise agreements, insofar as
that wage increase, or part of it, has not previously been used
to offset an arbitrated safety net adjustment.

Increases made under previous State Wage Case Principles
or under the current Statement of Principles, excepting those
resulting from enterprise agreement, are not to be used to off-
set arbitrated safety net adjustments.

SCHEDULE C

DISTRICT ALLOWANCE

(a) Employees without dependants�

Column I Column II Column III Column IV
District Standard Rate Exemptions to Rate

Standard Rate

$ per week Town or Place $ per week

6 50.40 Nil Nil

5 41.20 Fitzroy Crossing 55.40
Halls Creek
Turner River Camp
Nullagine
Liveringa (Camballin) 51.60
Marble Bar
Wittenoom
Karratha 48.60
Port Hedland 45.10

4 20.70 Warburton Mission 55.90
Carnarvon 19.50

3 13.10 Meekatharra 20.70
Mount Magnet
Wiluna
Laverton
Leonora
Cue

2 9.30 Kalgoorlie 3.10
Boulder
Ravensthorpe 12.40
Norseman
Salmon Gums
Marvel Loch
Esperance

1 Nil Nil Nil

Note: In accordance with subclause (4) of this clause
employees with dependants shall be entitled to double the rate
of district allowance shown.

The allowances prescribed in this subclause shall operate from
the beginning of the first pay period commencing on or after 1
January 1991.
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SCHEDULE D

MOTOR VEHICLE ALLOWANCE

PART I�MOTOR CAR
 Engine Displacement
(in Cubic Centimetres)

Over  Over  1600cc
2600cc 1600cc  & under

Area and Details - 2600cc
Rate per kilometre

Metropolitan Area
First 4,000 kilometres 99.7 89.0 75.8
Over 4,000-8000 kilometres 42.0 37.9 33.1
Over 8,000-16,000 kilometres 23.4 20.9 18.9
Over 16,000 kilometres 24.9 22.2 19.9
South-West Land Division
First 4,000 kilometres 102.1 91.5 78.2
Over 4,000-8000 kilometres 43.4 38.9 34.0
Over 8,000-16,000 kilometres 23.8 21.4 19.3
Over 16,000 kilometres 25.2 22.5 20.0
North of 23.5° South Latitude
First 4,000 kilometres 113.8 102.2 87.5
Over 4,000-8000 kilometres 47.5 42.7 37.3
Over 8,000-16,000 kilometres 25.4 22.9 20.6
Over 16,000 kilometres 25.5 22.8 20.3
Rest of the State
First 4,000 kilometres 105.5 94.4 80.5
Over 4,000-8000 kilometres 44.9 40.1 35.0
Over 8,000-16,000 kilometres 25.7 21.4 19.9
Over 16,000 kilometres 24.4 22.8 20.4

PART II�MOTOR CAR
 Engine Displacement
(in Cubic Centimetres)

Over  Over  1600cc
2600cc 1600cc  & under

Area and Details - 2600cc
Rate per kilometre

Metropolitan Area 47.2 42.2 36.7
South-West Land Division 48.3 43.3 37.7
North of 23.5° South Lat. 53.0 47.7 41.5
Rest of the State 49.9 44.7 38.8

PART III�MOTOR CYCLE
Distance Travelled During
a year on Official Business Rate c/km

Rate per kilometre 16.6

The allowances prescribed in this schedule shall operate from
the beginning of the first pay period commencing on or after
July 1, 1990.

SCHEDULE E

OVERTIME

OUT OF HOURS CONTACT

(Operative from 1st pay period on or after 20/11/91)
Standby $5.09 per hour
On Call $2.54 per hour
Availability $1.27 per hour

SCHEDULE F
Meal Allowance
(Operative from 1st pay period commencing on or after 31
July 1996)

Breakfast $6.25 per meal
Lunch $7.70 per meal
Evening Meal $9.25 per meal

APPENDIX�S.49B�INSPECTION OF RECORDS
REQUIREMENTS

(1) This appendix is inserted into this award / industrial
agreement / order as a result of legislation which came into
effect on 16 January 1996.

(2) Each employer bound by this award / industrial agree-
ment / order shall maintain a time and wages record for each
employee.

(3) The entries in the time and wages records for each em-
ployee shall include the employee�s name and details of the
employee�s job classification or description, and any other
detail required by this award/ industrial agreement / order.

(4) The employer must ensure that each entry in the time
and wages record is retained for not less than seven (7) years
after it is made.

(5) A representative of an organisation of employees shall
have the power to inspect the time and wages records of an
employee or former employee.

(6) The power of inspection may not be exercised for the
purpose of inspecting the time and wages records of an em-
ployee or former employee who�

(a) is not a member of the organisation; and
(b) has notified the employer in writing that the employee

or former employee does not consent to a representa-
tive of an organisation of employees having access
to those records.

(7) The power of inspection may only be exercised by a
representative of an organisation of employees authorised in
accordance with the rules of the organisation to exercise the
power.

(8) The representative is empowered to inspect any notifi-
cation that an employee or former employee does not consent
to a representative having access to time and wages records.

(9) A person who has given a notification referred to in para-
graph (b) of subclause (6) hereof may, by notice in writing to
the employer, withdraw the notification and, upon that with-
drawal, the notification ceases to be of effect.

(10) Before exercising a power of inspection the representa-
tive shall give reasonable notice of not less than 24 hours to
an employer.

(11) An employer shall endeavour to�
(a) maintain the time and wages records of employees

in such a manner that access by a representative of
an organisation to the records of employees does not
give access to records of employees who are not
members of the organisation and have notified the
employer that they do not consent to a representa-
tive of an organisation of employees having access
to the records;

(b) ensure that a representative of an organisation does
not obtain access to the records of employees who
are not members of the organisation and have noti-
fied the employer that they do not consent to a rep-
resentative of an organisation of employees having
access to the records; and

(c) ascertain whether an employee or prospective em-
ployee does not consent to a representative of an
organisation of employees having access to the time
and wages records of the employee or prospective
employee.

(12) A person shall not by threats or intimidation persuade
or attempt to persuade an employee or prospective employee
to give, or refuse to give, written notification that the em-
ployee or prospective employee does not consent to a repre-
sentative of an organisation of employees having access to
the time and wages records of that employee or prospective
employee.

(13) An employer must ensure that any notification from an
employee or former employee in accordance with this appen-
dix shall be retained for not less than seven (7) years.

(14) There shall be a liberty to apply to amend this appen-
dix at any time.

(15) This appendix shall come into effect on and from 16
July 1996.

(16) Any employer or organisation bound by or party to this
award/order/industrial agreement may apply to the Western
Australian Industrial Relations Commission at any time in
relation to this clause.
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�NURSES� (DAY CARE CENTRES) AWARD 1976�
�No R 11 of 1976�

PURSUANT to section 93(6) of the Industrial Relations Act
1979 the following award has been consolidated and is
published hereunder for general information.

Dated at Perth this 10th Day of December 1996.
J. CARRIGG,

Registrar.

�Nurses� (Day Care Centres) Award 1976�

1.�TITLE
This award shall be known as the Nurses� (Day Care Centres)

Award 1976.

1A.�STATEMENT OF PRINCIPLES�AUGUST 1996
It is a condition of this award/industrial agreement that any

variation to its terms on or from the 7th day of August, 1996
including the $8.00 per week Arbitrated Safety Net
Adjustments, shall not be made except in compliance with the
Statement of Principles set down by the Commission in the
Reasons for Decision in matters No. 1164 of 1995 and No.
915 of 1996.

2.�ARRANGEMENT
1. Title

 1A. Statement of Principles�August 1996
 2. Arrangement
 3. Scope
 4. Area
 5. Term
 6. Definitions
 7. Contract of Service
 8. Hours
 9. Overtime
10. Sick Leave
11. Annual Leave
12. Public Holidays
13. Long Service Leave
14. Payment of Wages
15. Time and Wages Record
16. Casual and Part Time Workers
17. Maternity Leave
18. Allowances
19. Existing Rates of Wages
20. Wages
21. Liberty to Apply
22. Location Allowances
23. Dispute Settlement Procedure
23. Compassionate Leave

Schedule �A��Respondents
Appendix�S.49B�Inspection Of Records Require-
ments

3.�SCOPE
This award shall apply to workers who are registered or

entitled to be registered under the Nurses Act 1968-1980 and
who are employed by the respondents by virtue of Regulation
15(5) of the Child Welfare (Care Centres) Regulations 1968
in �day care centres� as defined therein.

4.�AREA
This award shall have effect throughout the State of Western

Australia.

5.�TERM
The term of this award shall be for a period of two years as

from the beginning of the first pay period commencing after
the date hereof.

6.�DEFINITIONS
�Casual Worker� shall mean a worker who is engaged to

work for less than four weeks or a worker referred to in
subclause (2) of clause 16.�Casual and Part-Time Workers
of this award.

�Part-Time worker� shall mean a worker who is regularly
employed for less than forty hours each week.

7.�CONTRACT OF EMPLOYMENT
The contract of employment may be terminated by either

party by the giving of two weeks� notice on any day to the
other party, or by the forfeiture or payment as the case may be
of two weeks� wages in lieu of such notice.

8.�HOURS
(1) Forty hours shall constitute a week�s work and not more

than eight hours shall be worked on any day without the
payment of overtime.

(2) The spread of hours shall be 7.00 a.m. to 6.00 p.m.
(3) Not les than thirty minutes nor more than one hour shall

be allowed for a meal but such time shall not be counted as
time worked unless there is no other person present to relieve
during a worker�s meal break.

(4) A rest break shall be allowed in the morning and afternoon
during which refreshments may be taken but in no case shall
any such period exceed 10 minutes.

9.�OVERTIME
For all work performed on Monday to Friday beyond the

ordinary hours or outside of the spread of hours as prescribed
in subclause (2) of clause 8.�Hours, payment shall be made
at the rate of time and one half for the first two hours and
double time thereafter.

Work performed on a Saturday or Sunday shall be paid for
at the rate of double time.

10.�SICK LEAVE
(1) (a) A worker who is unable to attend or remain at her

place of employment during the ordinary hours of work by
reason of personal ill health or injury shall be entitled to
payment during such absence in accordance with the following
provisions.

(b) Entitlement to payment shall accrue at the rate of one
sixth of a week for each completed month of service with the
employer.

(c) If in the first or successive years of service with the
employer a worker is absent on the ground of personal ill health
or injury for a period longer than her entitlement to paid sick
leave, payment may be adjusted at the end of that year of
service, or at the time the worker�s services terminate, if before
the end of that year of service, to the extent that the worker
has become entitled to further paid sick leave during that year
of service.

(2) The unused portions of the entitlement to paid sick leave
in any one year shall accumulate from year to year and subject
to this clause may be claimed by the worker if the absence by
reason of personal ill health or injury exceeds the period for
which entitlement has accrued during the year at the time of
the absence. Provided that a worker shall not be entitled to
claim payment for any period exceeding ten weeks in any one
year of service.

(3) To be entitled to payment in accordance with this clause
the worker shall as soon as reasonably practicable advise the
employer of her inability to attend for work, the nature of her
illness or injury and the estimated duration of the absence.
Provided that such advice, other than in extraordinary
circumstances shall be given to the employer within 24 hours
of the commencement of the absence.

(4) The provisions of this clause do not apply to a worker
who fails to produce a certificate from a medical practitioner
dated at the time of the absence or who fails to supply such
other proof of the illness or injury as the employer may
reasonably require provided that the worker shall not be
required to produce a certificate from a medical practitioner
with respect to absences of two days or less unless after two
such absences in any year of service the employer requests in
writing that the next and subsequent absences in that year if
any, shall be accompanied by such certificate.

(5) (a) Subject to the provisions of this subclause, the
provisions of this clause apply to a worker who suffers personal
ill health or injury during the time when she is absent on annual
leave and a worker may apply for and the employer shall grant
paid sick leave in place of paid annual leave.

(b) Application for replacement shall be made within seven
days of resuming work and then only if the worker was
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confined to her place of residence or a hospital as a result of
her personal ill health or injury for a period of seven
consecutive days or more and she produces a certificate from
a registered medical practitioner that she was so confined.
Provided that the provisions of this paragraph do not relieve
the worker of the obligation to advise the employer in
accordance with subclause (3) of this clause if she is unable to
attend for work on the working day next following her annual
leave.

(c) Replacement of paid annual leave by paid sick leave
shall not exceed the period of paid sick leave to which the
worker was entitled at the time she proceeded on annual leave
and shall not be made with respect to fractions of a day.

(d) Where paid sick leave has been granted by the employer
in accordance with paragraphs (a), (b) and (c) of this subclause,
that portion of the annual leave equivalent to the paid sick
leave is hereby replaced by the paid sick leave and the replaced
annual leave may be taken at another time mutually agreed to
by the employer and the worker or, failing agreement, shall be
added to the worker�s next period of annual leave or, if
termination occurs before then, be paid for in accordance with
the provisions of clause 11�Annual Leave.

(e) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken
provided that the annual leave loading prescribed in clause
11.�Annual Leave shall be deemed to have been paid with
respect to the replaced annual leave.

(6) Where a business has been transmitted from one employer
to another and the worker�s service has been deemed
continuous in accordance with subclause (3) of clause 2 of
the Long Service Leave provisions published in volume 59 of
the Western Australian Industrial Gazette at pages 1-6, the
paid sick leave standing to the credit of the worker at the date
of transmission from service with the transmittor shall stand
to the credit of the worker at the commencement of service
with the transmittee and may be claimed in accordance with
the provisions of this clause.

(7) The provisions of this clause with respect to payment do
not apply to workers who are entitled to payment under the
Workers� Compensation Act nor to workers whose injury or
illness is the result of the worker�s own misconduct.

(8) The provisions of this clause do not apply to casual
workers.

11.�ANNUAL LEAVE
(1) A period of four consecutive weeks leave shall be allowed

annually to an employee by her employer after a period of
twelve months� continuous service with such employer.

(2) The employee shall be paid for any period of annual
leave prescribed by this clause at the ordinary rate of wage the
employee has received for the greatest proportion of the
calendar month prior to her taking leave.

Provided that in no case shall any employee be paid when
proceeding on annual leave less than the sum of the following
amounts�

(a) The employee�s ordinary rate of wage as prescribed
by this award for the period of the annual leave.

(b) Any of the allowances prescribed in Clause 18 and
which are applicable.

(c) An amount calculated at the rate of 17.5 % of the
total arising from (a) and (b) of this proviso.

(3) Subject as hereinafter provided:
(a) If, after four weeks� continuous service in any quali-

fying twelve monthly period, an employee lawfully
terminates her service or her employment is termi-
nated by the employer through no fault of the em-
ployee, the employee shall be paid a proportionate
amount in accordance with sub clauses (1) and (2)
of this clause in respect of each completed week of
continuous service in that qualifying period.

(b) In addition to any payment to which she may be en-
titled under subclause (3) of this clause, an employee
whose employment terminates after she has com-
pleted a twelve monthly qualifying period and who
has not been allowed the leave prescribed under this
award in respect of that qualifying period shall be

given payment in lieu of that leave unless she has
been justifiably dismissed for misconduct and the
misconduct for which she has been dismissed oc-
curred prior to the completion of that qualifying pe-
riod.

(4) The annual leave prescribed in sub clause (1) of this
clause may, by consent between the employer and the
employee, be taken in two portions provided that no portion
shall be less than two consecutive weeks.

(5) The weekly wage for the purpose of part time employees
shall be computed by the total hours worked by dividing the
number of weeks worked times the hourly rate of wage.

(6) The provisions of this clause shall not apply to casual
employees.

12.�PUBLIC HOLIDAYS
(1) The following days, or the days observed in lieu thereof

shall, subject as hereinafter provided, be allowed as holidays
without deduction of pay, namely:  New Year�s Day, Australia
Day, Good Friday, Easter Monday, Anzac Day, Labour Day,
Foundation Day, Sovereign�s Birthday, Christmas Day and
Boxing Day. Provided that another day may be taken as a
holiday by arrangement between the parties, in lieu of the days
named in this subclause.

(2) (a) Where any of the days mentioned in subclause (1)
hereof falls on a Saturday or a Sunday, the holiday shall be
observed on the next succeeding Monday and when Boxing
Day falls on a Sunday or a Monday the holiday shall be
observed on the next succeeding Tuesday.

(b) (i) Except in the case of part-time workers, when any of
the days observed as a holiday in this clause fall during a period
of annual leave the holiday or holidays shall be observed on
the next succeeding work day or days, as the case may be,
after completion of that annual leave.

(ii) Where any of the days observed as a holiday in this
clause fall during a part-time worker�s period of annual leave
and that day is a day the part-time worker would have normally
worked, then the part-time worker shall be paid for the time as
if she had worked at ordinary rates of pay in lieu of the holiday.

(3) Any worker, who is required to work on the day observed
as a holiday as prescribed in this clause shall be paid for the
time worked at the rate of double time and a half, or, if the
employer agrees, be paid for the time worked at the rate of
time and a half and, in addition, be allowed to observe the
holiday on a day mutually acceptable to the employer and the
worker.

(4) When a worker is absent, on leave without pay, sick
leave without pay or workers� compensation, any day observed
as a holiday on a day falling during such absence shall not be
treated as a paid holiday. Where the worker is on duty or
available on the whole of the working day immediately
preceding a holiday, or resumes duty or is available on the
whole of the working day immediately following a day
observed as a holiday as prescribed by this clause, the worker
shall be entitled to be paid for such holiday.

(5) This clause shall not apply to casual workers.

13.�LONG SERVICE LEAVE
The Long Service Leave provisions published in Volume

59 of the Western Australian Industrial Gazette at pages 1 to 6
inclusive are hereby incorporated in and shall be deemed to
be part of this award.

14.�PAYMENT OF WAGES
Wages shall be paid weekly or fortnightly at the option of

the employer.
Where the worker�s service has been terminated in

accordance with this award, payment of all wages due shall be
made at the time the worker ceases her employment.

15.�TIME AND WAGES RECORD
A record of the time worked and wages paid to each worker

employed under this award shall be maintained by the employer
and shall be available for inspection by an accredited
representative of the union upon the giving of reasonable notice
to the employer.
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16.�CASUAL AND PART-TIME WORKERS
(1) Casual workers shall be paid 20% in addition to the rates

prescribed in clause 20.�Wages, in lieu of the provisions of
clauses 10.�Sick Leave and 11.�Annual Leave, and 12.�
Public Holidays.

(2) A part-time worker who is employed to regularly work
less than 20 hours per week may, with the consent of the
employer, elect to be paid as a �Casual�.

17.�MATERNITY LEAVE
(1) Eligibility for Maternity Leave
A worker who becomes pregnant shall, upon production to

her employer of a certificate from a duly qualified medical
practitioner stating the presumed date of her confinement, be
entitled to maternity leave provided that she has had not less
than 12 months� continuous service with that employer
immediately preceding the date upon which she proceeds upon
such leave.

For the purposes of this clause:
(a) A worker shall include a part-time worker but shall

not include a worker engaged upon casual or sea-
sonal work.

(b) Maternity leave shall mean unpaid maternity leave.
(2) Period of Leave and Commencement of Leave
(a) Subject to subclauses (3) and (6) hereof, the period of

maternity leave shall be for an unbroken period of from 12 to
52 weeks and shall include a period of six weeks� compulsory
leave to be taken immediately before the presumed date of
confinement and a period of six weeks� compulsory leave to
be taken immediately following confinement.

(b) A worker shall, not less than 10 weeks prior to the
presumed date of confinement, give notice in writing to her
employer stating the presumed date of confinement.

(c) A worker shall give not less than four weeks� notice in
writing to her employer of the date upon which she proposes
to commence maternity leave, stating the period of leave to be
taken.

(d) A worker shall not be in breach of this order as a
consequence of failure to give the stipulated period of notice
in accordance with paragraph (c) hereof if such failure is
occasioned by the confinement occurring earlier than the
presumed date.

(3) Transfer to a Safe-Job
Where in the opinion of a duly qualified medical practitioner,

illness or risks arising out of the pregnancy or hazards
connected with the work assigned to the worker make it
inadvisable for the worker to continue at her present work,
the worker shall, if the employer deems it practicable, be
transferred to a safe job at the rate and on the conditions
attaching to that job until the commencement of maternity
leave.

If the transfer to a safe job is not practicable, the worker
may, or the employer may require the worker to, take leave for
such period as is certified necessary by a duly qualified medical
practitioner. Such leave shall be treated as maternity leave for
the purposes of subclauses (7), (8), (9) and (10) hereof.

(4) Variation of Period of Maternity Leave
(a) Provided the addition does not extend the maternity leave

beyond 52 weeks, the period may be lengthened once only,
save with the agreement of the employer, by the worker giving
not less than 14 days� notice in writing stating the period by
which the leave is to be lengthened.

(b) The period of leave may, with the consent of the employer,
be shortened by the worker giving not less than 14 days� notice
in writing stating the period by which the leave is to be
shortened.

(5) Cancellation of Maternity Leave
(a) Maternity leave, applied for but not commenced, shall

be cancelled when the pregnancy of a worker terminates other
than by the birth of a living child.

(b) Where the pregnancy of a worker then on maternity leave
terminates other than by the birth of a living child, it shall be
the right of the worker to resume work at a time nominated by
the employer which shall not exceed four weeks from the date

of notice in writing by the worker to the employer that she
desires to resume work.

(6) Special Maternity Leave and Sick Leave
(a) Where the pregnancy of a worker not then on maternity

leave terminates after 28 weeks other than by the birth of a
living child then�

(i) she shall be entitled to such period of unpaid leave
(to be known as special maternity leave) as a duly
qualified medical practitioner certifies as necessary
before her return to work, or

(ii) for illness other than the normal consequences of
confinement she shall be entitled, either in lieu of or
in addition to special maternity leave, to such paid
sick leave as to which she is then entitled and which
a duly qualified medical practitioner certifies as nec-
essary before her return to work

(b) Where a worker not then on maternity leave suffers illness
related to her pregnancy, she may take such paid sick leave as
to which she is then entitled and such further unpaid leave (to
be known as special maternity leave) as a duly qualified
medical practitioner certifies as necessary before her return to
work, provided that the aggregate of paid sick leave, special
maternity leave and maternity leave shall not exceed 52 weeks.

(c) For the purposes of subclauses (7), (8) and (9) hereof,
maternity leave shall include special maternity leave.

(d) A worker returning to work after the completion of a
period of leave taken pursuant to this subclause shall be entitled
to the position which she held immediately before proceeding
on such leave or, in the case of a worker who was transferred
to a safe job pursuant to subclause (3), to the position she held
immediately before such transfer.

Where such position no longer exists but there are other
positions available, for which the worker is qualified and the
duties of which she is capable of performing, she shall be
entitled to a position as nearly comparable in status and salary
or wage to that of her former position.

(7) Maternity Leave and Other Leave Entitlements
Provided the aggregate of leave including leave taken

pursuant to subclauses (3) and (6) hereof does not exceed 52
weeks.

(a) A worker may, in lieu of or in conjunction with maternity
leave, take any annual leave or long service leave or any part
thereof to which she is then entitled.

(b) Paid sick leave or other paid authorised award absences
(excluding annual leave or long service leave), shall not be
available to a worker during her absence on maternity leave.

(8) Effect of Maternity Leave on Employment
Notwithstanding any award, or other provision to the

contrary, absence on maternity leave shall not break the
continuity of service of a worker but shall not be taken into
account in calculating the period of service for any purpose of
the award.

(9) Termination of Employment
(a) A worker on maternity leave may terminate her

employment at any time during the period of leave by notice
given in accordance with this award.

(b) An employer shall not terminate the employment of a
worker on the ground of her pregnancy or of her absence on
maternity leave, but otherwise the rights of an employer in
relation to termination of employment are not hereby affected.

(10) Return to Work After Maternity Leave
(a) A worker shall confirm her intention of returning to her

work by notice in writing to the employer given not less than
four weeks prior to the expiration of her period of maternity
leave.

(b) A worker, upon the expiration of the notice required by
paragraph (a) hereof, shall be entitled to the position which
she held immediately before proceeding on maternity leave
or, in the case of a worker who was transferred to a safe job
pursuant to subclause (3), to the position which she held
immediately before such transfer. Where such position no
longer exists but there are other positions available for which
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the worker is qualified and the duties of which she is capable
of performing, she shall be entitled to a position as nearly
comparable in status and salary or wage to that of her former
position.

(11) Replacement Workers
(a) A replacement worker is a worker specifically engaged

as a result of a worker proceeding on maternity leave.
(b) Before an employer engages a replacement worker under

this subclause, the employer shall inform that person of the
temporary nature of the employment and of the rights of the
worker who is being replaced.

(c) Before an employer engages a person to replace a worker
temporarily promoted or transferred in order to replace a
worker exercising her rights under this clause, the employer
shall inform that person of the temporary nature of the
promotion or transfer and of the rights of the worker who is
being replaced.

(d) Provided that nothing in this subclause shall be construed
as requiring an employer to engage a replacement worker.

(e) A replacement worker shall not be entitled to any of the
rights conferred by this clause except where her employment
continues beyond the 12 months qualifying period.

18.�ALLOWANCES
In addition to the wages prescribed in this award allowances

as set out in this clause shall be paid to�
A nurse holding a post basic certificate endorsed by the
Nurses� Board of W.A. and required in her employment�

Per Week
$

(1) Involving 6 months� study
 an amount of ...................... 2.50

(2) Involving 12 months� study
 an amount of ...................... 3.50

19.�EXISTING RATES OF WAGES
Nothing herein contained shall entitle the employer to reduce

the wage of any worker who at the date of this award is being
paid a higher rate of wage than the minimum prescribed for
her class of work.

20.�WAGES
An employer on whom this award is binding shall not

increase the rate of wage payable to an employee on 9th
September, 1988, or otherwise vary the conditions of
employment applicable to an employee on that date so as to
increase that employer�s labour costs except to the extent that
any such increase has been authorised by the Commission after
that date.

Column A Column B Column C Column D
Operative Operative Operative Operative
3/10/88* 30/12/88* 30/3/89* 3/4/89*
Per Week Per Week Per Week Per Week

 $ $ $ $
Registered General
 Nurse
1st year 366.80 374.10 381.50 391.50
2nd year 375.50 383.00 390.50 400.50
Registered
Mothercraft Nurse
1st year 312.50 318.80 325.00 335.00
2nd year 319.10 325.50 331.90 341.90

* All operative dates are from the 1st pay period on or after
the nominated date.

21.�LIBERTY TO APPLY
Liberty is reserved to the applicant to apply to amend the

allowances prescribed in clause 18.�Allowances of this award
in the event of any variation to similar amounts contained in
the Nurses (Public Hospitals) Award No. 6 of 1968, as
amended, consolidated and further amended.

22.�LOCATION ALLOWANCES
(1) Subject to the provisions of this clause, in addition to

the rates prescribed in the wages clause of this award, an
employee shall be paid the following weekly allowances when
employed in the towns prescribed hereunder. Provided that

where the wages are prescribed as fortnightly rates of pay,
these allowances shall be shown as fortnightly allowances.

Town Per Week
$

Agnew 14.80
Argyle (see subclause (12)) 38.50
Balladonia 14.60
Barrow Island 25.10
Boulder 6.10
Broome 23.60
Bullfinch 7.00
Carnarvon 12.00
Cockatoo Island 25.90
Coolgardie 6.10
Cue 15.10
Dampier 20.40
Denham 12.00
Derby 24.50
Esperance 4.50
Eucla 16.50
Exmouth 21.10
Fitzroy Crossing 29.60
Goldsworthy 13.50
Halls Creek 33.70
Kalbarri 5.00
Kalgoorlie 6.10
Kambalda 6.10
Karratha 24.20
Koolan Island 25.90
Koolyanobbing 7.00
Kununurra 38.50
Laverton 15.00
Learmonth 21.10
Leinster 14.80
Leonora 15.00
Madura 15.60
Marble Bar 36.70
Meekatharra 13.00
Mt Magnet 16.10
Mundrabilla 16.10
Newman 14.20
Norseman 12.50
Nullagine 36.60
Onslow 25.10
Pannawonica 19.10
Paraburdoo 19.00
Port Hedland 20.30
Ravensthorpe 7.90
Roebourne 27.80
Sandstone 14.80
Shark Bay 12.00
Shay Gap 13.50
Southern Cross 7.00
Telfer 34.10
Teutonic Bore 14.80
Tom Price 19.00
Whim Creek 24.00
Wickham 23.40
Wiluna 15.10
Wittenoom 32.50
Wyndham 36.40

(2) Except as provided in subclause (3) of this clause, an
employee who has:

(a) a dependant shall be paid double the allowance pre-
scribed in subclause (1) of this clause;

(b) a partial dependant shall be paid the allowance pre-
scribed in subclause (1) of this clause plus the dif-
ference between that rate and the amount such partial
dependant is receiving by way of a district or loca-
tion allowance.

(3) Where an employee:
(a) is provided with board and lodging by his/her em-

ployer, free of charge;
or

(b) is provided with an allowance in lieu of board and
lodging by virtue of the award or an Order or Agree-
ment made pursuant to the Act;
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such employee shall be paid 66 2/3 per cent of the allowances
prescribed in subclause (1) of this clause.

The provisions of paragraph (b) of this subclause shall have
effect on and from the 24th day of July, 1990.

(4) Except where an employee is eligible for payment of an
additional allowance under subclause (2) of this clause, but
on 31 December 1987 was in receipt of an amount in excess
of that under General Order 603 of 1987, that employee shall
continue to receive the allowance at the higher rate until 1
July 1988 when the difference between the rate being paid
and that due under subclause (2) of this clause shall be reduced
by 331/3%; the difference remaining on 1 January 1989 shall
be reduced by 50% from that date and payment in accordance
with subclause (2) of this clause will be implemented on 1
July 1989.

(5) Subject to subclause (2) of this clause, junior employees,
casual employees, part-time employees, apprentices receiving
less than adult rate and employees employed for less than a
full week shall receive that proportion of the location allowance
as equates with the proportion that their wage for ordinary
hours that week is to the adult rate for the work performed.

(6) Where an employee is on annual leave or receives
payment in lieu of annual leave he/she shall be paid for the
period of such leave the location allowance to which he/she
would ordinarily be entitled.

(7) Where an employee is on long service leave or other
approved leave with pay (other than annual leave) he/she shall
only be paid location allowance for the period of such leave
he/she remains in the location in which he/she is employed.

(8) For the purposes of this clause:

(a) �Dependant� shall mean�

(i) a spouse or defacto spouse; or

(ii) a child where there is no spouse or defacto
spouse;

who does not receive a district or location al-
lowance, but shall exclude a dependant whose
salary/wage package includes a consideration
of the purposes for which the location allow-
ance is payable pursuant to the provisions of
this clause.

(b) �Partial Dependant� shall mean a �dependant� as
prescribed in paragraph (a) of this subclause who
receives a district or location allowance which is less
than the location allowance prescribed in subclause
(1) of this clause.

(9) Where an employee is employed in a town or location
not specified in this clause the allowance payable for the
purpose of subclause (1) of this clause shall be such amount
as may be agreed between Australian Mines and Metals
Association, the Chamber of Commerce and Industry of
Western Australia and the Trades and Labor Council of Western
Australia or, failing such agreement, as may be determined by
the Commission. Provided that, pending any such agreement
or determination, the allowance payable for that purpose shall
be an amount equivalent to the district allowance in force under
this Award for that town or location on 1 June 1980.

(10) Nothing herein contained shall have the effect of
reducing any �district allowance� payable to any employee
subject to the provision of this Award whilst that employee as
at 1 June 1980 remains employed by his/her present employer.

(11) Subject to the making of a General Order pursuant to
s.50 of the Act, that part of each location allowance
representing prices shall be varied from the beginning of the
first pay period commencing on or after the 1st day in July of
each year in accordance with the annual percentage change in
the Consumer Price Index (excluding housing), for Perth
measured to the end of the immediately preceding March
quarter, the calculation to be taken to the nearest ten cents.

(12) The allowance prescribed for Argyle is equated to that
at Kununurra as an interim allowance. Liberty is reserved to
the parties to apply for a review of the allowance for Argyle in
the light of changed circumstances occurring after the date of
this Order.

23.�DISPUTE SETTLEMENT PROCEDURE
(1) Preamble

(a) This clause is inserted into this award as a result of
legislation which came into effect on 16 January
1996.

(b) Any question dispute or difficulty arising under this
award shall be subject to the procedures set out
herein.

(c) No bans, stoppages or limitations should be imposed
prior to, or during, the time this procedure is being
followed.

(d) Any settlement reached which is contrary to the terms
of this award shall not have effect unless or until
that conflict is resolved.

(e) This clause in no way limits the rights of employers,
employees and the Union under the Occupational
Health, Safety and Welfare Act 1984 or other re-
lated legislation.

(2) Procedure
Where the matter is raised by an employee, or a group of

employees, the following steps shall be observed:
(a) The employee(s) concerned shall discuss the matter

with the immediate supervisors. If the matter cannot
be resolved at this level, the supervisor shall, within
two working days, refer the matter to a more senior
officer nominated by the employer, and the
employee(s) shall be advised accordingly.

(b) The senior officer shall, if able, answer the matter
raised within five working days of it being referred
and, if the senior officer is not so able, refer the mater
to the employer for his/her attention, and the
employee(s) shall be advised accordingly.

(c) (i) If the matter has been referred in accordance
with paragraph (b) above, the employee(s) or
the job representative shall notify the Union
Secretary or nominee to enable the opportu-
nity of discussing the matter with the employer.

(ii) The employer shall, as soon as practicable af-
ter considering the matter before it, advise the
employee(s) or, where necessary, the Union
of its decision, provided that such advice shall
be given within 21 calendar days of the mat-
ter being referred to the employer.

(d) Nothing in this procedure shall preclude the parties
reaching agreement to shorten or extend the period
specified in paragraphs (a), (b) or (c)(ii) of this
subclause.

(e) Observance of these procedures shall in no way
prejudice the right of any party in dispute to refer
the matter for resolution in the Western Australian
Industrial Relations Commission at any time.

(3) This clause shall have effect on and from 16 August
1996

23.�COMPASSIONATE LEAVE
An employee shall, on the death within Australia of a wife,

husband, de facto wife or de facto husband, father, father-in-
law, mother, mother-in-law, brother, sister, child or stepchild
be entitled on notice, of leave up to and including the day of
the funeral of such relation and such leave shall be without
deduction for a period not exceeding the number of hours
worked by the employee in two ordinary working days. Proof
of such death shall be furnished by the employee to the
satisfaction of the employer.

Provided that payment in respect of compassionate leave is
to be made only where the employee otherwise would have
been on duty and shall not be granted in any case where the
employee concerned would have been off duty in accordance
with his/her roster, or on long service leave, annual leave, sick
leave, workers� compensation, leave without pay or on a public
holiday.

SCHEDULE �A��RESPONDENTS
The Municipality of the City of Nedlands, Nedlands
The Municipality of the Shire of Swan, Middle Swan
University Child Care Club Incorporated, Nedlands
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Claremont Nursery School and Child Care Centre,
Claremont

�Kinderin� Child Care Centre, Subiaco
Len Taplin Day Care Centre, Port Hedland
Bentley Nursery School, Bentley
Goldfields Residential and Day Care Centre Incorporated,

Kalgoorlie

APPENDIX�S.49B�INSPECTION OF RECORDS
REQUIREMENTS

(1) This appendix is inserted into this award/industrial
agreement/order as a result of legislation which came into effect
on 16 January 1996.

(2) Each employer bound by this award/industrial agreement/
order shall maintain a time and wages record for each
employee.

(3) The entries in the time and wages records for each
employee shall include the employee�s name and details of
the employee�s job classification or description, and any other
detail required by this award/ industrial agreement/order.

(4) The employer must ensure that each entry in the time
and wages record is retained for not less than seven (7) years
after it is made.

(5) A representative of an organisation of employees shall
have the power to inspect the time and wages records of an
employee or former employee.

(6) The power of inspection may not be exercised for the
purpose of inspecting the time and wages records of an
employee or former employee who�

(a) is not a member of the organisation; and
(b) has notified the employer in writing that the employee

or former employee does not consent to a representa-
tive of an organisation of employees having access
to those records.

(7) The power of inspection may only be exercised by a
representative of an organisation of employees authorised in
accordance with the rules of the organisation to exercise the
power.

(8) The representative is empowered to inspect any
notification that an employee or former employee does not
consent to a representative having access to time and wages
records.

(9) A person who has given a notification referred to in
paragraph (b) of subclause (6) hereof may, by notice in writing
to the employer, withdraw the notification and, upon that
withdrawal, the notification ceases to be of effect.

(10) Before exercising a power of inspection the
representative shall give reasonable notice of not less than 24
hours to an employer.

(11) An employer shall endeavour to�
(a) maintain the time and wages records of employees

in such a manner that access by a representative of
an organisation to the records of employees does not
give access to records of employees who are not
members of the organisation and have notified the
employer that they do not consent to a representa-
tive of an organisation of employees having access
to the records;

(b) ensure that a representative of an organisation does
not obtain access to the records of employees who
are not members of the organisation and have noti-
fied the employer that they do not consent to a rep-
resentative of an organisation of employees having
access to the records; and

(c) ascertain whether an employee or prospective em-
ployee does not consent to a representative of an
organisation of employees having access to the time
and wages records of the employee or prospective
employee.

(12) A person shall not by threats or intimidation persuade
or attempt to persuade an employee or prospective employee
to give, or refuse to give, written notification that the employee
or prospective employee does not consent to a representative
of an organisation of employees having access to the time and
wages records of that employee or prospective employee.

(13) An employer must ensure that any notification from an
employee or former employee in accordance with this appendix
shall be retained for not less than seven (7) years.

(14) There shall be a liberty to apply to amend this appendix
at any time.

(15) This appendix shall come into effect on and from 16
July 1996.

(16) Any employer or organisation bound by or party to this
award/order/industrial agreement may apply to the Western
Australian Industrial Relations Commission at any time in
relation to this clause.

OUTSTATION PILOT CREWS�HARBOUR AND
LIGHT DEPARTMENT AWARD 1981

No. A 4 of 1981
PURSUANT to section 93(6) of the Industrial Relations Act
1979 the following award has been consolidated and is
published hereunder for general information.

Dated at Perth this 19th day of December, 1996
J. CARRIGG,

Registrar.

Outstation Pilot Crews�Harbour and Light Department
Award 1981

1.�TITLE
This Award shall be known as the Outstation Pilot Crews�

Harbour and Light Department Award 1981, and shall replace
Award No. 54 of 1968, as amended.

1A.�STATEMENT OF PRINCIPLES�AUGUST 1996
It is a condition of this award/industrial agreement that any

variation to its terms on or from the 7th day of August, 1996
including the $8.00 per week Arbitrated Safety Net
Adjustments, shall not be made except in compliance with the
Statement of Principles set down by the Commission in the
Reasons for Decision in matters No. 1164 of 1995 and No.
915 of 1996.

2.�ARRANGEMENT
 1. Title
1A Statement of Principles�August 1996
 2. Arrangement
 3. Date of Operation
 4. Area and Scope
 5. Rates of Pay
 6. Payment of Wages
 7. Hours of Duty
 8. Overtime and Penalty Rates
 9. Availability Allowance

10. Contract of Service
11. Casual Employees
12. Annual Leave
13. Sick Leave
14. Long Service Leave
15. Compassionate Leave
16. District Allowance
17. Telephones
18. Uniforms
19. Travelling Allowance
20. Notification of Weekend Work Requirements
21. Maternity Leave

Appendix�Resolution of Disputes Requirement
Respondent

3.�DATE OF OPERATION
This Award shall operate on and from the beginning of the

first pay period commencing on or after the 7th day of October,
1981.
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4.�AREA AND SCOPE
This Award shall have effect in all gazetted ports in Western

Australia under the control of the Harbour and Light
Department and shall apply to employees employed by the
respondent in the classifications enumerated in clause 5.

5.�RATES OF PAY
(1) The following shall be the minimum weekly rates of pay

for employees covered by this Award�
$

Launch Master 462.10
Deckhand 421.55

(2) It is a term of this Award that the union undertakes for
the duration of the Principles determined by the Commission
in Court Session in Application No. 1940 of 1989 not to pursue
any extra claims award or overaward except when consistent
with the State Wage Principles.

6.�PAYMENT OF WAGES
Wages shall be paid weekly by cheque or weekly into a bank

account specified by the employee.

7.�HOURS OF DUTY
(1) Thirty-five hours shall constitute a week�s work. The

daily hours of duty shall not exceed seven per day and shall
be worked on any five days of the week between the hours of
7.00 a.m. and 4.00 p.m. On days when there is no movement
of shipping and where the Harbour Master is satisfied that
any other work required to be done has been carried out
satisfactorily, the employees may cease duty before the
designated ceasing time without loss of pay.

(2) Excepting such periods as employees shall be on
authorised leave, or absent for any other reason, each employee
shall be rostered to have two days off in each week. Where
practicable such days off shall be continuous and include
Saturday or Sunday.

(3) The employer may require any employee to work
reasonable overtime at overtime rates and such worker shall
work overtime in accordance with such requirement.

(4) Any dispute arising out of this clause may be referred
for determination to a Board of Reference established under
section 48 of the Industrial Arbitration Act 1979.

8.�OVERTIME AND PENALTY RATES
(1) Overtime shall mean and include all time worked�

(a) in excess of seven hours on any working day;
(b) outside of the daily spread of hours prescribed in

clause 7.
(c) in excess of thirty-five hours in any one week.

(2) Subject to subclause (3) of this clause, overtime worked
consecutively with ordinary hours of duty shall be paid for at
the rate of time and one half for the first two hours and double
time thereafter.

(3) Overtime worked on Saturdays shall be paid for at double
time.

(4) Overtime worked on Sundays and Public Holidays shall
be paid for at the rate of double time and one half.

(5) An employee who is recalled to duty outside the
prescribed spread of hours Monday to Friday, shall be paid a
minimum payment of four hours overtime at the rate of time
and one half for the first two hours and double time thereafter,
provided that all time worked after midnight shall be paid for
at the rate of double time.

(6) An employee who is recalled to duty outside the
prescribed spread of hours on a Saturday, Sunday or Public
Holiday, shall be paid a minimum payment of four hours
overtime at the appropriate rate prescribed in subclauses (3)
or (4) of this clause.

(7) Employees who work on a rostered day off shall be paid
at the rate of double time and one half but an employee shall
not be required to work for longer than is necessary to complete
the task which he was brought on duty to perform. Provided
that where more than one task is completed within four hours
only one four hours minimum payment shall apply.

(8) All ordinary time worked on a Saturday or a Public
Holiday shall be paid for at the rate of time and one half, and
on a Sunday at the rate of double time.

(9) (a) When overtime work is necessary it shall, wherever
reasonably practical, be so arranged that employees have at
least ten consecutive hours off duty between the work on
successive days.

(b) An employee who works so much overtime between the
termination of his ordinary work on one day and the
commencement of his ordinary work on the next day that he
has not at least ten consecutive hours off duty between these
times shall be released after completion of such overtime until
he has had ten consecutive hours off duty without loss of pay
for ordinary working time occurring during such absence.

(c) If on the instruction of the employer, such an employee
is called out or continues work without having had such ten
consecutive hours off duty, he shall be paid at double time
rates until he is released from duty, and he shall be entitled to
be absent until he has had ten consecutive hours off duty,
without loss of pay for ordinary working time occurring during
such absence.

(d) Where overtime work is performed before 0300 hours
on any ordinary working day a ten hour break will be allowed
without loss of pay for the ordinary working time occurring
during such absence.

9.�AVAILABILTIY ALLOWANCE
In consideration of the special requirements of the industry

an availability allowance of $8.10 per week shall be paid to
each employee.

10.�CONTRACT OF SERVICE
Except in the case of a casual employee the contract of service

of every employee shall be a weekly contract terminable by
one week�s notice on either side or by the payment of one
week�s pay by the employer or the forfeiture of one week�s
pay by the employee. This clause does not affect the employer�s
right to dismiss the employee for misconduct and an employee
so dismissed shall be paid wages up to the time of dismissal
only.

11.�CASUAL EMPLOYEES
(1) A casual employee shall mean an employee engaged on

an hourly contract of service, with a minimum engagement as
for four hours.

(2) (a) A casual employee shall be paid 20% of the ordinary
rate in addition to the ordinary rate for his class of work.

(b) For the purpose of calculating the ordinary hourly rate,
the rates prescribed in clauses 5 and 9 of this Award shall be
divided by thirty-five.

(c) The provisions of subclause (2) of clause 8. of this Award
apply to casual workers.

(3) The provisions of clauses 12, 13, 14, 15, 17, 18 and 19
shall not apply to casual employees.

12.�ANNUAL LEAVE
(1) Except as hereinafter provided a period of seven

consecutive weeks� leave with payment of ordinary wages as
prescribed shall be allowed annually to an employee by his
employer after a period of twelve months� continuous service
with such employer.

(2) �Ordinary wages� for an employee shall mean the rate
of wage the employee has received for the greatest proportion
of the calendar month prior to his taking the leave.

(3) If after one month�s continuous service in any qualifying
twelve monthly period an employee lawfully leaves his
employment or his employment is terminated by the employer
through no fault of the employee, the employee shall be paid
4.71 hours� pay at his ordinary rate of wage in respect of each
completed week of continuous service in that qualifying period.

(4) In addition to any payment to which he may be entitled
under subclause (3) of this clause, an employee whose
employment terminates after he has completed a twelve
monthly qualifying period and who has not been allowed the
leave prescribed under this award in respect of that qualifying
period, shall be given payment in lieu of that leave unless�

(a) he has been justifiably dismissed for misconduct;
and

(b) the misconduct for which he has been dismissed
occurred prior to the completion of that qualifying
period.
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(5) An employee may be rostered off and granted annual
leave with payment of ordinary wages as prescribed prior to
his having completed a period of twelve months� continuous
service, in which case should the services of such employee
terminate or be terminated prior to the completion of twelve
months� continuous service , the said employee shall refund
to the employer the difference between the amount received
by him for wages in respect of the period of his annual leave
and the amount which would have accrued to him by reason
for the length of his service up to the date of the termination
of his services.

(6) (a) When computing the annual leave due under this
clause, no deduction shall be made from such leave in respect
of the period that an employee is on annual leave and/or
holidays. Provided that no deduction shall be made for any
approved period an employee is absent from duty through
sickness, with or without pay, unless the absence exceeds three
calendar months, in which case deduction may be made for
such excess only.

(b) Approved periods of absence from work caused through
accident sustained in the course of employment shall not be
considered breaks in continuity of service, but the first six
months only of any such period shall count as service for the
purpose of computing annual leave.

(7) Annual Leave Loading
During the period of annual leave an employee shall receive

a loading calculated on the rate of wage prescribed by subclause
(2) hereof. This loading shall be as follows�

(a) An employee shall be paid an annual leave loading
of 25% on his ordinary rate of pay, when proceeding
on annual leave that has accrued up to December
31, 1979. Provided that the maximum amount of
leave loading payable on leave accruing up to De-
cember 31, 1979 shall not exceed the amount set out
in the Commonwealth Bureau of Census and Statis-
tics publication of �average weekly earnings per male
employed unit� in Western Australia for the Sep-
tember quarter immediately preceding the date on
which the leave becomes due.

(b) An employee shall be paid an annual leave loading
of 27 1/2% on his ordinary rate of pay when pro-
ceeding on annual leave that has accrued from Janu-
ary 1, 1980.

(c) The loading prescribed by this subclause shall not
apply to proportionate leave on termination.

(8) The provisions of this clause shall not apply to casual
employees.

13.�SICK LEAVE
(1) (a) An employee shall be entitled to payment for non-

attendance on the ground of personal ill health or injury for
one-sixth of a week�s pay for each completed month of service.

(b) Payment hereunder may be adjusted at the end of each
accruing year, or at the time the employee leaves the service
of the employer in the event of the employee being entitled by
service subsequent to the sickness in that year to a greater
allowance than that made at the time the sickness occurred.

(2) The unused portions of the entitlement prescribed in
subclause (1) hereof in any accruing year shall be allowed to
accumulate and may be availed of in the next or any succeeding
year.

(3) In order to acquire entitlement to payment in accordance
with this clause the employee shall as soon as reasonably
practicable advise the employer of his inability to attend for
work, the nature of his illness or injury and the estimated
duration of the absence. Provided that such advice other than
in extraordinary circumstances shall be given to the employer
within 24 hours of the commencement of the absence.

(4) No employee shall be entitled to the benefit of this clause
unless he produced proof to the satisfaction of the employer
or his representative of such sickness provided that the
employer shall not be entitled to a medical certificate for
absences of less than three consecutive working days unless
the total of such absences exeeds five days in any one accruing
year.

(5) (a) Subject to the provisions of this subclause, the
provisions of this clause apply to an employee who suffers

personal ill health or injury during the time when he is absent
on annual leave and an employee may apply for and the
employer shall grant paid sick leave in place of paid annual
leave.

(b) Application for replacement shall be made within seven
days of resuming work and then only if the employee was
confined to his place of residence or a hospital as a result of
his personal ill health or injury for a period of seven consecutive
days or more and he produces a certificate from a registered
medical practitioner that he was so confined. Provided that
the provisions of this paragraph do not relieve the employee
of the obligation to advise the employer in accordance with
subclause (3) of this clause if he is unable to attend for work
on the working day next following his annual leave.

(c) Replacement of paid annual leave by paid sick leave
shall not exceed the period of paid sick leave to which the
employee was entitled at the time he proceeded on annual
leave and shall not be made with respect to fractions of a day.

(d) Where paid sick leave has been granted by the employer
in accordance with paragraphs (a), (b) and (c) of this subclause,
that portion of the annual leave equivalent to the paid sick
leave is hereby replaced by the paid sick leave, the replaced
annual leave may be taken at another time mutually agreed to
by the employer and the employee or, failing agreement, shall
be added to the employee�s next period of annual leave or, if
termination occurs before then be paid for in accordance with
the provisions of clause 12.�Annual Leave.

(e) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken
provided that the annual leave loading prescribed in clause
12.�Annual Leave shall be deemed to have been paid with
respect to the replaced annual leave.

(6) The provisions of this clause with respect to payment do
not apply to employees who are entitled to payment under the
Workers� Compensation Act nor to employees whose injury
or illness is the result of the employee�s own misconduct.

(7) The provisions of this clause do not apply to casual
employees.

(8) After ten continuous years� service the employer shall
pay to an employee on retirement due to age or ill health or in
the case of his death to his dependents or his estate any balance
of accumulated sick leave entitlement of which the employee
has not availed himself.

(9) For the purpose of subclause (8) hereof the accumulated
sick leave entitlement shall be calculated on each completed
month of service as from and including the first day of July,
1967 on the following basis:

(a) From first day of July 1967 to thirtieth day of June,
1972 sick leave shall be deemed to accrue at the rate
of 5 days per year.

(b) From first day of July 1972, sick leave shall be
deemed to accrue at the rate of ten days per year.

(c) The accumulated sick leave entitlement calculated
in accordance with paragraphs (a) and (b) hereof shall
be reduced by deducting all sick leave taken since
the first day of July, 1967.

14.�LONG SERVICE LEAVE
(1) From the date of this Award long service leave for

employees covered thereby shall accrue at the rate of three
months for seven years� continuous service but periods of
absence on long service leave shall not count as qualifying
towards the next grant of such leave.

(2) Except for the differences expressed in subclause (1)
above, all other conditions governing the granting of long
service leave to full time Government Wages Employees
generally shall apply to employees covered by this Award.

(3) The provisions of this clause do not apply to a casual
employee.

15.�COMPASSIONATE LEAVE
(1) An employee shall, on the death within Australia of a

wife, husband, de-facto wife or husband, father, mother,
brother, sister, child or step-child, be entitled on notice of leave
up to and including the day of the funeral of such relation and
such leave shall be without deduction of pay for a period not
exceeding the number of hours worked by the employee in
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two ordinary working days. Proof of such death shall be
furnished by the employee to the satisfaction of his employer.

(2) Provided that payment in respect of compassionate leave
is to be made only where the employee otherwise would have
been on duty and shall not be granted in any case where the
employee concerned would have been off duty in accordance
with his roster, or on long service leave, annual leave, sick
leave, workers� compensation or leave without pay.

(3) The provisions of this clause shall not apply to casual
employees.

16.�DISTRICT ALLOWANCE
(1) For the purposes of this clause the following terms shall

have the following meaning:
�Dependant� in relation to an employee means:

(a) a spouse; or
(b) where there is no spouse, a child or any other

relative resident within the State who relies
on the employee for their main support;

who does not receive a district or location allowance of
any kind.
�Partial Dependant� in relation to an employee means:

(a) a spouse; or
(b) where there is no spouse, a child or any other

relative resident within the State who relies
on the employee for their main support;

who receives a district or location allowance of any kind
less than that applicable to an employee without depend-
ants under any award, agreement or other provision regu-
lating the employment of the partial dependant.
�Spouse� means an employee�s spouse including de facto
spouse.
�De facto Spouse� means a person of the opposite sex to
the employee who lives with the employee as the hus-
band or wife of the employee on a bona fide domestic
basis, although not legally married to that person.

(2) For the purpose of this clause, the boundaries of the
various districts shall as described hereunder and as delineated
on the plan at subclause (16) of this clause.

District:
1. The area within a line commencing on coast; thence

east along latitude 28 to a point north of Tallering
Peak; thence due south to Tallering Peak; thence
southeast to Mt Gibson and Burracoppin; thence to
a point southeast at the junction of latitude 32 and
longitude 119; thence south along longitude 119 to
coast.

2. That area within a line commencing on the south
coast at longitude 119 then east along the coast to
longitude 123; then north along longitude 123 to a
point on latitude 30; thence west along latitude 30
to the boundary of No. 1 District.

3. The area within a line commencing on coast at lati-
tude 26; thence along latitude 26 to longitude 123;
thence south along longitude 123 to the boundary of
No. 2 District.

4. The area within a line commencing on the coast at
latitude 24; thence east to the South Australian bor-
der; thence south to the coast; thence along the coast
to longitude 123; thence north to the intersection of
latitude 26; thence west along latitude 26 to the coast.

5. That area of the State situated between the latitude
24 and a line running east from Carnot Bay to the
Northern Territory border.

6. That area of the State north of a line running east
from Carnot Bay to the Northern Territory border.

(3) An employee shall be paid a district allowance at the
standard rate prescribed in Column II of subclause (6) of this
clause, for the district in which the employee�s headquarters
is located. Provided that where the employee�s headquarters
is situated in a town or place specified in Column III of
subclause (6), the employee shall be paid a district allowance
at the rate appropriate to that town or place as prescribed in
Column IV of subclause (6).

(4) An employee who has a dependant shall be paid double
the district allowance prescribed by subclause (3) of this clause
for, the district, town or place in which the employee�s
headquarters is located.

(5) Where an employee has a partial dependant the total
district allowance payable to the employee shall be the district
allowance prescribed by subclause (3) of this clause plus an
allowance equivalent to the difference between the rate of
district or location allowance the partial dependant receives
and the rate of district or location allowance the partial
dependant would receive if he or she was employed in a full
time capacity under the Award, Agreement or other provision
regulating the employment of the partial dependant.

(6) The weekly rate of district allowance payable to
employees pursuant to subclause (3) of this clause shall be as
follows:
Column I Column II Column III Column IV
District Standard Rate Exemptions to Rate

Standard Rate
$ per week Town or Place $ per week

6 50.40 Nil Nil
5 41.20 Fitzroy Crossing 55.40

Halls Creek
Turner River Camp
Nullagine
Liveringa (Camballin) 51.60
Marble Bar
Wittenoom
Karratha 48.60
Port Hedland 45.10

4 20.70 Warburton Mission 55.90
Carnarvon 19.50

3 13.10 Meekatharra 20.70
Mount Magnet
Wiluna
Laverton
Leonora
Cue

2 9.30 Kalgoorlie 3.10
Boulder
Ravensthorpe 12.40
Norseman
Salmon Gums
Marvel Loch
Esperance

1 Nil Nil Nil

Note: In accordance with subclause (4) of this clause
employees with dependants shall be entitled to double the rate
of district allowance shown.

The allowances prescribed in this subclause shall operate
from the beginning of the first pay period commencing on or
after 1 January 1991.

(7) When an employee is on approved annual recreation
leave, the employee shall for the period of such leave, be paid
the district allowance to which the employee would ordinarily
be entitled.

(8) When an employee is on long service leave or other
approved leave with pay (other than annual recreational leave),
the employee shall only be paid district allowance for the period
of such leave if the employee, dependants or partial dependants
remain in the district in which the employee�s headquarters is
situated.

(9) When an employee leaves his or her district on duty,
payment of any district allowance to which the employee would
ordinarily be entitled shall cease after the expiration of two
weeks unless the employee�s dependant/s or partial dependant/
s remain in the district or as otherwise approved by the
employer.

(10) Except as provided in subclause (9) of this clause, a
district allowance shall be paid to any employee ordinarily
entitled thereto in addition to reimbursement of any travelling
transfer or relieving expenses or camping allowance.

(11) Where an employee whose headquarters is located in a
district in respect of which no allowance is prescribed in
subclause (6) of this clause, is required to travel or temporarily
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reside for any period in excess of one month in any district or
districts in respect of which such allowance is so payable, the
employee shall be paid for the whole of such period a district
allowance at the appropriate rate pursuant to subclauses (3),
(4) or (5) of this clause, for the district in which the employee
spends the greater period of time.

(12) When an employee is provided with free board and
lodging by the employer or a Public Authority the allowance
shall be reduced to two-thirds of the allowance the employee
would ordinarily be entitled to under this clause.

(13) An employee who is employed on a part-time basis
shall be entitled to district allowance on a pro-rata basis. The
allowance shall be determined by calculating the hours worked
by the employee as a proportion of the full-time hours
prescribed by the Award under which the employee is
employed. That proportion of the appropriate district allowance
shall be payable to the employee.

(14) An employee who immediately prior to the 1st day of
July, 1988 was in receipt of district allowance at a rate which
was greater than the amount to which the employee is entitled
under this clause shall have the difference reduced in
accordance with the following:

(i) As from the first pay period commencing on or after
July 1, 1988 the difference shall be reduced by thirty-
three and one third (33 1/3%) per cent; and

(ii) As from the first pay period commencing on or after
January 1, 1989 the difference remaining between
the amount being paid pursuant to (i) above and that
to which the employee is otherwise entitled under
this clause shall be reduced by fifty (50%) per cent;
and

(iii) As from the first pay period commencing on or after
July 1, 1989 payment shall be in accordance with
the employee�s entitlement under this clause.

(15) The rates expressed in subclause (6) of this clause shall
be adjusted every twelve (12) months ending on December 31
in accordance with the official �Consumer Price Index� for
Perth as published by the Australian Bureau of Statistics.

The adjustment of rates shall be effective from the beginning
of the first pay period to commence on or after the first day of
January each year.

(16) District Allowance Boundaries Map immediately after
the District Allowance clause.

DISTRICT ALLOWANCE BOUNDARIES MAP

17.�TELEPHONES

Where the employer deems it necessary, a telephone shall
be installed at the employee�s place of residence. The employer
shall pay the rental on such telephone and all official calls.

18.�UNIFORMS

(1) Employees shall be provided with the following:

four (4) shirts (khaki or blue), two (2) pairs of khaki long
trousers, two (2) pairs of khaki shorts and one (1) pair of
khaki overalls, one (1) guernsey, one (1) cap and two (2)
khaki covers each twelve months.

In addition each worker shall be provided one (1) set of
lightweight combination waterproof jacket and trousers,
one (1) pair of waterproof boots and three (3) pairs of
gloves to be reissued on the basis of fair wear and tear.
Cap badges will be renewed when necessary. Uniforms
must be worn when on duty.

(2) All uniforms will be laundered by the employer at no
cost to the worker or an allowance of $7.90 per week shall be
paid to the worker for the purpose of dry cleaning.

19.�TRAVELLING ALLOWANCE

When an employee, at the employer�s direction, uses any
kind of conveyance of his own in travelling in the employer�s
service or to return to duty after normal working hours, he
shall be reimbursed in accordance with the Public Service
Motor Vehicle Mileage Allowance Agreement.

20.�NOTIFICATION OF WEEKEND WORK
REQUIREMENTS

Employers requiring crews to turn out between 1600 hours
Friday and 0700 hours Monday shall notify crews prior to
1600 hours on the Friday preceding the weekend.

21.�MATERNITY LEAVE
(1) Eligibility for Maternity Leave
An employee who becomes pregnant shall, upon production

to her employer of a certificate from a duly qualified medical
practitioner stating the presumed date of her confinement, be
entitled to unpaid maternity leave provided that she has had
not less than 12 months� continuous service with the employer
immediately preceding the date upon which she proceeds upon
such leave.

Maternity leave shall mean unpaid maternity leave.
(2) Period of Leave and Commencement of Leave

(a) Subject to subclauses (3) and (6) of this clause, the
period of maternity leave shall be for an unbroken
period of from 12 to 52 weeks and shall include a
period of six weeks� compulsory leave to be taken
immediately before the presumed date of confine-
ment and a period of six weeks� compulsory leave
to be taken immediately following confinement.

(b) An employee shall, not less than 10 weeks prior to
the presumed date of confinement, give notice in
writing to her employer stating the presumed date of
confinement.

(c) An employee shall give not less than four weeks�
notice in writing to her employer of the date upon
which she proposes to commence maternity leave,
stating the period of leave to be taken.

(d) An employee shall not be in breach of this clause as
a consequence of failure to give the stipulated pe-
riod of notice in accordance with paragraph (c) of
this subclause if such failure is occasioned by the
confinement occurring earlier than the presumed
date.

(3) Transfer to a Safe-Job
Where in the opinion of a duly qualified medical practitioner,

illness or risks arising out of the pregnancy or hazards
connected with the work assigned to the employee make it
inadvisable for the employee to continue at her present work,
the employee shall, if the employer deems it practicable, be
transferred to a safe job at the rate and on the conditions
attaching to that job until the commencement of maternity
leave.

If the transfer to a safe job is not practicable, the employee
may, or the employer may require the employee to, take leave
for such period as is certified necessary by a duly qualified
medical practitioner. Such leave shall be treated as maternity
leave for the purposes of subclauses (7), (8), (9) and (10) of
this clause.

(4) Variation of Period of Maternity Leave
(a) Provided the addition does not extend the maternity

leave beyond 52 weeks, the period may be length-
ened once only, save with the agreement of the em-
ployer, by the employee giving not less than 14 days�
notice in writing stating the period by which the leave
is to be lengthened.

(b) The period of leave may, with the consent of the
employer, be shortened by the employee giving not
less than 14 days� notice in writing stating the pe-
riod by which the leave is to be shortened.

(5) Cancellation of Maternity Leave
(a) Maternity leave, applied for but not commenced,

shall be cancelled when the pregnancy of an em-
ployee terminates other than by the birth of a living
child.

(b) Where the pregnancy of an employee then on mater-
nity leave terminates other than by the birth of a liv-
ing child, it shall be the right of the employee to
resume work at a time nominated by the employer
which shall not exceed four weeks from the date of
notice in writing by the employee to the employer
that she desires to resume work.
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(6) Special Maternity Leave and Sick Leave
(a) Where the pregnancy of an employee not then on

maternity leave terminates after 28 weeks other than
by the birth of a living child then�

(i) she shall be entitled to such period of unpaid
leave (to be known as special maternity leave)
as a duly qualified medical practitioner certi-
fies as necessary before her return to work, or

(ii) for illness other than the normal consequences
of confinement she shall be entitled, either in
lieu of or in addition to special maternity leave,
to such paid sick leave as to which she is then
entitled and which a duly qualified medical
practitioner certifies as necessary before her
return to work

(b) Where an employee not then on maternity leave suf-
fers illness related to her pregnancy, she may take
any paid sick leave as to which she is then entitled
and such further unpaid leave (to be known as spe-
cial maternity leave) as a duly qualified medical prac-
titioner certifies as necessary before her return to
work, provided that the aggregate of paid sick leave,
special maternity leave and maternity leave shall not
exceed 52 weeks.

(c) For the purposes of subclauses (7), (8) and (9) of
this clause, maternity leave shall include special
maternity leave.

(d) An employee returning to work after the completion
of a period of leave taken pursuant to this subclause
shall be entitled to the position which she held im-
mediately before proceeding on such leave or, in the
case of an employee who was transferred to a safe
job pursuant to subclause (3) of this clause, to the
position she held immediately before such transfer.

(7) Maternity Leave and Other Leave Entitlements
Provided the aggregate of leave including leave taken

pursuant to subclauses (3) and (6) of this clause does not exceed
52 weeks.

(a) An employee may, in lieu of or in conjunction with
maternity leave, take any annual leave or long serv-
ice leave or any part thereof to which she is then
entitled.

(b) Paid sick leave or other paid authorised award ab-
sences (excluding annual leave or long service leave),
shall not be available to an employee during her ab-
sence on maternity leave.

(8) Effect of Maternity Leave on Employment
Notwithstanding any award or other provision to the contrary,

absence on maternity leave shall not break the continuity of
service of an employee but shall not be taken into account in
calculating the period of service for any purpose of the award.

(9) Termination of Employment
(a) An employee on maternity leave may terminate her

employment at any time during the period of leave
by notice given in accordance with this award.

(b) An employer shall not terminate the employment of
an employee on the ground of her pregnancy or of
her absence on maternity leave, but otherwise the
rights of an employer in relation to termination of
employment are not hereby affected.

(10) Return to Work After Maternity Leave
(a) An employee shall confirm her intention of return-

ing to her work by notice in writing to the employer
given not less than four weeks prior to the expira-
tion of her period of maternity leave.

(b) An employee, upon the expiration of the notice re-
quired by paragraph (a) of this subclause, shall be

entitled to the position which she held immediately
before proceeding on maternity leave or, in the case
of any employee who was transferred to a safe job
pursuant to subclause (3) of this clause, to the posi-
tion which she held immediately before such trans-
fer. Where such position no longer exists but there
are other positions available for which the employee
is qualified and the duties of which she is capable of
performing, she shall be entitled to the position most
closely comparable in status and wage to that of her
former position.

(11) Replacement Workers
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
maternity leave.

(b) Before an employer engages a replacement employee
under this subclause, the employer shall inform that
person of the temporary nature of the employment
and of the rights of the employee who is being re-
placed.

(c) Before an employer engages a person to replace an
employee temporarily promoted or transferred in
order to replace an employee exercising her rights
under this clause, the employer shall inform that
person of the temporary nature of the promotion or
transfer and of the rights of the employee who is
being replaced.

(d) Nothing in this subclause shall be construed as re-
quiring an employer to engage a replacement em-
ployee

(e) A replacement employee shall not be entitled to any
of the rights conferred by this clause except where
her employment continues beyond the 12 months
qualifying period.

Dated at Perth this 24 th day of December, 1981.

APPENDIX�RESOLUTION OF DISPUTES
REQUIREMENT

(1) This Appendix is inserted into the award/industrial
agreement as a result of legislation which came into effect on
16 January 1996.

(2) Subject to this appendix, and in addition to any current
arrangements the following procedures shall apply in
connection with questions, disputes or difficulties arising under
this award/industrial agreement.

(a) The persons directly involved, or representatives of
person/s directly involved, shall discuss the ques-
tion, dispute or difficulty as soon as is practicable.

(b) (i) If these discussions do not result in a settle-
ment, the question, dispute or difficulty shall
be referred to senior management for further
discussion.

(ii) Discussions at this level will take place as soon
as practicable.

(3) The terms of any agreed settlement should be jointly
recorded.

(4) Any settlement reached which is contrary to the terms of
this award/industrial agreement shall not have effect unless
and until that conflict is resolved to allow for it.

(5) Nothing in this appendix shall be read so as to exclude
an organisation party to or bound by the award/industrial
agreement from representing its members.

(6) Any question, dispute or difficulty not settled may be
referred to the Western Australian Industrial Relations
Commission.

(7) This appendix shall come into effect on and from 16
August 1996.
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Reasons for Decision.
THE PRESIDENT: This is an appeal against the decision of
the Commission at first instance, constituted by a single Com-
missioner, and brought under s.49 of the Industrial Relations
Act 1979 (as amended) (hereinafter referred as “the Act”).

By that decision, on 30 July 1996, the Commission ordered,
having heard and determined an application by the respondent
for contractual benefits, that the appellant pay to the respond-
ent the sum of $3,336.00 being—

(1) Annual Leave: 17 days x $107.70 $1,830.90
(2) Days in lieu: 11 days x $107.70 $1,184.70
(3) Annual Leave Loading on Annual

Leave—$1,830.90 x 17.5%: $ 320.40
Total $3,336.00

GROUNDS OF APPEAL
It is against that decision that the appellant now appeals on

the following grounds—
“1) The Commission erred in failing to adjourn the hear-

ing in the matter No 164 of 1996 given advise to
Commission in that the appellant was unable to at-
tend.

 2) In the light of the answer filed the commission should
have determined that there was a valid defence to
the application and that the appellant should be heard
in the matter.

 3) The commission denied the appellant natural justice
in that Application No 164 of 1996 was heard and
determined in their absence and an order was made
against them as set out in the Order of Commissioner
A R Beech dated 30th July 1996.

Order sought

That the matter be referred back to Commissioner
Beech for further hearing and determination.”

BACKGROUND

The appellant is a company which, at all material times, car-
ried on the business of travel agent at Shop 1, Hillary’s Boat
Harbour, Sorrento Quay, in the State of Western Australia.

One of its directors is and was Mr John David Dawkins who
appeared for the company on this appeal. Ms Fleur Dawkins,
his daughter, was, at all material times, a co-manager of the
business. The applicant at first instance was her husband and
the son-in-law of Mr and Mrs Dawkins. At one time he was
the co-manager of the travel agency conducted by the appel-
lant company. His employment lasted from 26 November 1992
until 16 June 1995. The respondent worked full-time for the
appellant as manager. In or about June 1995, the respondent
and Ms Fleur Dawkins separated.

The respondent was found by the Commission at first in-
stance not to have been dismissed for misconduct. It was not
at any time before the Full Bench or otherwise suggested that
he was dismissed for misconduct. In fact, it was said that he
had left of his own accord.

His claim before the Commission at first instance was that
he was entitled to be paid for annual leave, annual leave load-
ing and unpaid wages for 14 days. Mr Buckley also claimed
that he was entitled to additional leave which he said that he
accumulated because he worked on public holidays. Unlike
the claim for annual leave proper, this was not supported by
the contents of exhibit 1, a letter from the appellant to the
respondent dated 8 October 1993.

The Commission at first instance accepted that it was rea-
sonable for an arrangement to exist whereby if employees work
on a public holiday they are allowed to take time in lieu or
have the day added to annual leave.

There was evidence before the Commission, and supported
by the evidence of Ms Faye Carol Longmuir, a sales consult-
ant employed by the appellant, and Mrs Edna Christine
Longmuir, the aunt of Ms Fleur Dawkins, that Mr Buckley
worked on public holidays whilst in the employ of the appel-
lant. Indeed Ms Edna Christine Longmuir said that Mr Buckley,
the respondent, worked on every public holiday.
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Mr Dawkins said in a statement to the Commission that all
of Mr Buckley’s entitlements to annual leave had been used.
The Commission at first instance held that a letter from Ms
Fleur Dawkins, to which I will refer later, as calling into ques-
tion only three days in March and May 1995. However, the
reasons given were not considered by the Commission to be
reasons for annual leave. The Commission found that claim
for 28 days annual leave proven. Mr Buckley claimed that the
annual leave was to be paid with a leave loading of 17.5%.

The Commission also found that the annual leave loading
was also to be paid on untaken annual leave on termination.
The Commission did so because exhibit 1 contained a state-
ment that no holiday loading would be paid on severance pay
if the staff member had been employed for less than 12 months.
This led the Commission to the conclusion that where a staff
member had been employed for more than 12 months, a holi-
day loading would be paid on severance pay. The Commis-
sion, however, found that the annual leave loading was not
payable on other kinds of leave than annual leave.

The Commission at first instance ordered that Mr Buckley
be paid 17.5% annual leave loading on 17 days annual leave.

The respondent also claimed unpaid wages for the final two
weeks of his employment. The Commission found that Mr
Buckley worked those two weeks and was entitled to be paid
the sum of $831.12. However, the defence was that the appel-
lant paid the money by cheque dated 16 June 1995, the amount
then having been paid into a joint Visa account partly in Mr
Buckley’s name on 20 June 1995. It was a joint account in the
name of his wife and himself. During his employment, the
respondent’s wages had been paid into that account. The Com-
mission held that even though the monies had been taken out
of the joint account, the appellant had, however, discharged
its obligation by paying the monies into the joint account as
was the custom in the past.

A claim that monies owing to Mr Buckley by the appellant
was within the jurisdiction of the Commission to dismiss on
the authority of ADSTE v BMA 72 WAIG 2162 (FB).

The respondent, as I have said, made application alleging
that these were contractual benefits to which he was entitled
and which had not been paid to him. The application was served
on the appellant on 12 February 1996. An answer was filed on
behalf of the respondent on 7 March 1996.

The matter was listed for and was the subject of a confer-
ence in the Commission on Monday, 18 March 1996 at 10.00
am conducted by an Acting Deputy Registrar (Industrial).

On 22 May 1996, the matter came on for a conciliation con-
ference presided over by a Commissioner at 9.00 am. The
matter was not settled at that conference. The Commission
listed the matter for hearing and determination on 14 June 1996
at 10.00 o’clock in the forenoon. A notice dated the 24 May
1996, advising of the date of that hearing was sent to the ap-
pellant, and the appellant, through Mr Dawkins, concedes that
such notice was given and received.

On 11 June 1996, Mr Dawkins telephoned the Commission
and left a message. By that message he advised that he was
overseas, that he and his wife were unable to fly to Australia
because Mrs Dawkins had the flu, and that they would be in
Australia on Monday or Tuesday of “next week”.

On 15 May 1996, Ms Fleur Dawkins had written to the Com-
mission advising that Mr Dawkins would not be able to attend
the conference of 22 May 1996 because “Mr Dawkins has
been temporarily delayed overseas and will contact your of-
fice promptly (sic) on his return”.

The Associate to the Commissioner wrote to the manager of
the appellant on 12 June 1996, advising that the telephone
message to which I have referred would be treated as a request
for an adjournment and stating that the Commission would
not adjourn the application, giving the following reasons
therefor (see page 55 of the appeal book (hereinafter referred
to as “AB”))—

“1. The date of the 14th June was set down after advice
from the respondent that Mr Dawkins would be re-
turning to Australia in the week commencing the 3rd
June and would be available after the 11th June;

2. The respondent has known of the date since the 24th
May 1996;

 3. That Mr Buckley has made specific arrangements to
be available on the 14th June, is not available in the
week following and will be inconvenienced because
of the short notice given by Mr Dawkins.”

There is no evidence of any response to that letter.
On 14 June 1996, the matter came on for hearing and deter-

mination in the Commission. There was no appearance for the
appellant company. Mr Dawkins informed the Full Bench on
the hearing of this appeal, that he did not want the manager,
Ms Dawkins, involved and that that is why she did not appear
in the matter. The Commission at first instance, noting that the
notice of hearing in this matter was served on both parties,
held that he was satisfied that he could proceed in the absence
of the appellant (see pages 57-59 (AB)). It is quite clear that
the notice of hearing was served on both parties and that was
not disputed.

The Commission then sought submissions from Mr Buckley
who submitted that he doubted whether Mr Dawkins was un-
able to travel because of his wife’s flu. Indeed, Mr Buckley
sought to attribute this unavailability to Mr Dawkins waiting
for a free ticket with United Airlines in San Francisco. Mr
Buckley’s submission was that Mr Dawkins was putting things
off and had done this before. He submitted that Mr Dawkins
knew of the need to appear and just decided not to because he
did not want to pay for a ticket. This evidence was the evi-
dence of the applicant at first instance from the bar table.

However, Mr Buckley did say that there would not be any
problem in adjourning the matter if he had adequate notice
and it was not too far in the future. Mr Buckley then applied to
proceed.

The Commission at first instance noted that the respondent
at first instance was a company, and being unaware whether
Mr Dawkins was the only person able to represent the com-
pany, noting that Mr Buckley was in a financially difficult
situation and had taken time off from his current employment
to appear, decided to proceed with the matter. The Commis-
sion heard evidence from Mr Buckley and the two other wit-
nesses to whom I have referred and received documentary
evidence. At the conclusion of the hearing, the Commission
reserved its decision.

However, the Associate to the Commissioner wrote on 17
June 1996 to the manager of the appellant (see page 98 (AB))
forwarding a copy of that letter to Mr Buckley. In that letter
the Commission said thus, inter alia—

“... I have been directed to advise you that if Grovenor
Pty Ltd wishes to make a written response to the submis-
sions and evidence made to the Commission the Com-
mission is prepared to take the response into account. The
Commission would be prepared to accept a written re-
sponse from the company within 7 days of the transcript
of the case being available...”

By letter dated 25 June 1996, Ms Fleur Dawkins replied in
terms to which I will refer later (see pages 99-100 (AB)).

On 27 June 1996, Mr John Dawkins wrote to the Commis-
sion making submissions and giving evidence (see pages 101-
108 (AB)). I will refer to those in detail later.

The Commission at first instance took the matters set out in
these letters into account and gave Mr Buckley a right of re-
ply.

Further, with the consent of Mr Buckley and Ms Dawkins,
the Commission obtained copies of bank records relating to
the joint Visa account of Mr and Mrs Buckley from Bankwest
Joondalup. The Commission considered those records.

There were written submissions, therefore, made in response
to the opportunity afforded to the appellant by the Commis-
sion.

Ms Dawkins’ letter of 25 June 1996, to which I have re-
ferred, raised a number of matters from the proceedings at
first instance. Some observations in her letter were made about
the claim for leave. There was an assertion by Mr Dawkins
that, for the period November 1992-1995, Mr Buckley took
52 days leave and had an entitlement of 51 days leave. That is
corroborated by Ms Dawkins.

Mr Dawkins in his letter also alleged that no notice was
given when Mr Buckley “walked out” and his so doing re-
sulted in a loss to the appellant. He also asserted that Mr
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Buckley had not returned his uniform when he left the employ
of the appellant.

It was asserted, too, by both Mr Dawkins and Ms Dawkins
that Mr Buckley left the appellant’s employ in embarrassment
because an alleged misdemeanour committed by him in the
United States of America was known to staff and he could not
face them. There were also allegations that in 1995 problems
arose with trust accounts for which the respondent was re-
sponsible and these problems have not yet been resolved. This
was according to the letter of Mr Dawkins.

Both Mr Dawkins and Ms Dawkins asserted that the respond-
ent had been paid his last two weeks wages. Whether he had
been so paid was of course in issue.

Three statutory declarations were included in the appeal book,
all having been declared after the decision in this matter was
made, and not having been at all before the Commission at
first instance. On 15 August 1996, one member of staff, Ms
Gail Chapman, declared a statutory declaration in which she
alleged that the respondent had made a comment with a sexual
connotation to her. Another member of staff alleged that a jun-
ior female member of staff had complained about personal
comments and suggestions made to her by the respondent. This
statutory declaration was dated 14 August 1996.

Ms Fleur Michelle Dawkins filed a statutory declaration
dated the same date in which she spoke of the allegation that
the respondent had sexually harassed other members of staff,
Ms Dawkins having been informed of these by another staff
member. However, her statutory declaration alleges that the
respondent admitted these matters to her when she confronted
him with them before he left their employ. On 16 June 1995,
the respondent would have been asked to leave had he not
done so, Ms Dawkins said of course, none of these allegations
were before the Commission at first instance.

ISSUES AND CONCLUSIONS

By s.27(1)(d) of the Act the Commission is empowered to
proceed and hear and determine a matter or part thereof in the
absence of any party thereto who has been duly summoned to
appear or duly served with notice of the proceedings. It was
not in dispute, and it was quite clear too, that the appellant had
been served with a notice of proceedings. Further, the Com-
mission is empowered to adjourn to any time and place (see
s.27(1)(f) of the Act).

Any decision of the Commission must be made in accord-
ance with s.26(1)(a) and (c) of the Act, and, insofar as it is
relevant, s.26(1)(d) of the Act.

In this case, the Commission at first instance refused, in the
exercise of its discretion, to adjourn the hearing and determi-
nation of this matter. Effectively, however, it did because the
Commission afforded the opportunity to the appellant to make
written submissions. The appellant made those submissions.
The Commission did not adjourn the matter, however, to en-
able the appellant to be represented and conduct it’s case fully.

To grant or refuse an adjournment is a matter for the discre-
tion of the court (Commission) to whom the application is
made. But wherever refusal of an adjournment will result in a
serious injustice to one party, an adjournment should be granted
unless in turn this would mean a serious injustice to the other
party. An appellate court will not interfere with a discretion-
ary order of this sort unless there is strong reason for believ-
ing that an injustice has resulted (see Myers v Myers [1969]
WAR 19 at 21 (SC) per Jackson J).

The next question is whether there was a denial of natural
justice. It is trite law to say that the Commission is bound by
the rules of natural justice. The principles of natural justice
are not a fixed body of rules applicable inflexibly at all times
and in all circumstances. The application of the rules must
depend on the circumstances of the case, including the nature
of the inquiry, the rules under which the relevant tribunal is
acting, the subject matter under consideration and so on (see
Kioa and Others v Minister for Immigration and Ethnic Af-
fairs and Another 55 ALR 669 at 683 (HC) and R v Common-
wealth Conciliation and Arbitration Commission and Others;
Ex parte Angliss Group [1969] 122 CLR 546 at 552-553 (HC)
and National Companies and Securities Commission v News
Corporation Ltd and Others [1984] 156 CLR 296 (HC)).

The maximum hearing standards are those which apply in a
court of law or an administrative tribunal possessing the trap-
pings of a court and bound by elaborate statutory hearing pro-
cedures. These include prior notice of the matter in issue and
of the time and place of the hearing (required by s.27(1)(d) of
the Act and the Industrial Relations Commission Regulations
1985 (as amended)), an oral hearing, legal representation (in
this Commission legal representation or representation by an
agent), the calling and examination of witnesses and the cross-
examination of opposing witnesses, disclosure of material
evidence to the parties and the decision based on that evidence
(see s.27(1)(a) and s.35 of the Act) (see generally Hotop “Prin-
ciples of Australian Administrative Law”, 6th Edition, page
192). All of these requirements apply in this Commission to
hearings in the Commission

If a tribunal conveys the impression that an oral hearing will
be given and that impression is acted upon, a failure to give an
oral hearing may constitute a denial of natural justice (see R v
Secretary of State of Wales, Ex parte Green [1969] 67 LGR
560).

These are all manifestations of one of the two fundamental
common law rules of natural justice. The first is audi alteram
partem: the principle that a decision-maker must afford an
opportunity to be heard to a person whose interest will be ad-
versely affected by the decision. Of course, outside a criminal
trial there is no requirement that a judge or a member of a
tribunal do more than afford a party a reasonable opportunity
to present his or her case. In particular, there is no requirement
to point to arguments or evidence that may assist in making
that party’s case (see Re Media, Entertainment and Arts Alli-
ance; Ex parte Hoyts Corporation Pty Ltd 119 ALR 206 at 213
(HC)) (see generally Flick “Natural Justice: Principles and
Practical Application”, 2nd Edition, chapters 2,3 and 4 and
Hotop “Principles of Australian Administrative Law”, 6th
Edition, chapter VII).

Even, however, if there is denial of natural justice that is not
an end of the matter. Not every departure from the rules of
natural justice will entitle the aggrieved party to a new trial
because the appellate court will not order a new trial if it would
inevitably result in the making of the same order as that made
by the primary judge at the first trial. Where the denial of
natural justice affects the entitlement of a party to make sub-
missions on an issue of fact, especially when the issue is
whether the evidence of a particular witness should be accepted,
it is more difficult for a court to conclude that compliance
with the requirements of natural justice could have made no
difference and the court should proceed with caution. All that
the party need do in such a case is to show that the denial of
natural justice deprived him/her of a successful outcome. In
order to negate this possibility, it must be established that a
properly conducted trial could not possibly have produced a
different result (see Stead v SGIC 67 ALR 21 (HC)).

THE ADJOURNMENT
The first question is whether the discretion of the Commis-

sion in refusing an adjournment miscarried. If the refusal of
an adjournment would result in a serious injustice to one party,
an adjournment should be granted unless, in turn, this would
mean a serious injustice to the other party. The Full Bench, as
an appellate tribunal, will not interfere with the order in this
case of the Commission at first instance (see Myers v Myers
(op cit) (SC)) unless there is strong reason for believing that
an injustice has resulted. The appellant had plenty of notice of
the hearing, and also sought an adjournment at a time close to
the last minute. Also, however, the respondent himself con-
ceded that he would not suffer if the matter were adjourned,
provided there was not a great delay in hearing the matter.
There was, even though the hearing was not adjourned, in any
event, a delay to enable the appellant to file submissions. That
delay could, of course, have served to enable the appellant to
adduce evidence and to be permitted to cross-examine. The
appellant would then have been afforded the same opportu-
nity as the respondent to present its case and it should have
been afforded such opportunity.

I would observe that the matter had proceeded on the basis
of oral evidence and there would have been a proper expecta-
tion that an opportunity to adduce such evidence should prop-
erly be afforded to the appellant (see R v Secretary of State of
Wales, Ex parte Green (op cit)).
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The opportunity to adduce evidence by way of written sub-
mission was not a substitute in the circumstances of this case
for the opportunity to adduce oral evidence and to cross-ex-
amine the witness called by the respondent.

An oral hearing is always appropriate where there is a con-
flict of evidence, or personal characteristics are at issue or
where allegations are grave. I would suggest that normally in
a tribunal such as this, which is required to act judicially, at
least when arbitrating or dealing with certain other matters,
then a matter would normally be decided on oral evidence.
That is not to say, of course, that in the proper exercise of its
discretion the Commission may deal with the matter on writ-
ten submissions, statements of agreed fact and affidavits, etc,
particularly, but not solely, by consent (see generally Heatley
v Tasmanian Racing and Gaming Commission [1977] 137 CLR
487 at 516 (HC) per Aicken J and Chen Zhen Zi v Minister for
Immigration and Ethnic Affairs and Others 121 ALR 83 at 93-
94 (FC FC), also Excell v Harris and Others 51 ALR 137 (FC
FC) and Ansell v Wells and Others 43 ALR 41 (FC FC)).

Similarly, it is difficult to envisage a case where evidence is
given and the right to cross-examination could be denied with-
out breaching the rules of natural justice. However, in this
case, there was an assertion that the respondent had no annual
leave entitlements, having used them. That would, had the
appellant appeared at first instance, have involved questions
of credibility. That in turn would have necessitated a need in
the appellant to adduce evidence and be able to cross-examine
were justice to be done.

Because, by the refusal of the adjournment, the appellant
was deprived of the opportunity to do so, there was an injus-
tice. The only injustice which the respondent conceded, not-
withstanding some initial protest, before the Commission at
first instance would be occasioned to it was a short delay were
the adjournment to be granted. As a result, there were strong
reasons for believing that an injustice has resulted (see Myers
v Myers (op cit) (SC)). This is a decision which I would con-
fine to the peculiar facts of this case.

There was one other matter. It was argued by the appellant
that some account should be taken of evidence that Mr Buckley
had misconducted himself during his employment. The Com-
mission at first instance found that he was not dismissed. The
appellant does not assert that he was. That evidence was re-
duced to statutory declarations declared after the order was
made, at first instance. The statutory declarations filed revealed
that the matters referred to therein were known to Ms Fleur
Dawkins before Mr Buckley resigned and before the applica-
tion at first instance was heard. This was not fresh evidence
which could be admitted on appeal since it was known to the
appellant through a director, Ms Fleur Dawkins, who was also
the manager of the business. No reason has been advanced as
to why such evidence had not been adduced at the original
hearing, and there was nothing said to persuade me that had
such evidence been adduced, it would have altered the results.
As I understand the appellant’s argument, it is this. Had this
evidence been adduced then the Commission might have found
that Mr Buckley should have been summarily dismissed for
misconduct, even though he was not. There was simply no
merit in such an argument. First, it was Ms Dawkins’ own
evidence, were it accepted, that these matters were known to
her. Second, having admitted that these matters were known
to her, she condoned the misconduct, if it occurred of course,
and did not summarily dismiss the respondent. Third, the re-
spondent was not dismissed, he resigned.

The discovery of fresh evidence can rarely, if ever, be a
ground for a new trial unless—

(1) It is reasonably clear that if such evidence had been
available at the first trial and had been adduced there
would have been an opposite result;

(2) If it is not reasonably clear that such would have
been the outcome, it must have been so highly likely
as to make it unreasonable to suppose otherwise; and

(3) Reasonable diligence had been exercised prior to trial
to procure such evidence.

(See Council of the City of Greater Wollongong v Cowan
[1955] 93 CLR 435 (HC)).

On all of those criteria, the evidence of misconduct not ad-
duced at first instance was not admissible.

As to the application by the respondent to dismiss the matter
under s.27(1) of the Act, nothing was submitted to persuade
me that the appeal should be dismissed. The appeal was not
frivolous, vexatious, nor did it require dismissal on any ground.
Indeed, the appeal had merit.

I would uphold the appeal, suspend the order made at first
instance and remit the matter back to the Commission to hear
and determine the question of whether the respondent was
entitled to claim annual leave payments, the subject of his claim
at first instance.

SENIOR COMMISSIONER G L FIELDING: This appeal
simply brings into question the Commission’s decision to refuse
to grant a request by the Appellant, then the Respondent, to
proceedings instituted under section 29 of the Industrial Rela-
tions Act 1979 to recover benefits said to have been denied by
the Appellant to the Respondent in respect of the latter’s con-
tract of employment with the Appellant.

A date was fixed for the hearing of the original proceedings,
apparently in consultation with both parties. At that time the
Respondent’s principal officer, Mr Dawkins, was overseas,
but was expected back before the date fixed for the hearing.
Three weeks’ written notice of the date and time for the hear-
ing was given to each of the parties. Approximately three days
before the matter was due to be heard Mr Dawkins telephoned
the Commission from overseas asking for an adjournment and
indicating that he would be unable to attend on the appointed
day because he was overseas and “unable to fly as his wife has
the flu”. He indicated that he would be in Australia approxi-
mately three or four days after the appointed time. Not sur-
prisingly, the Commission took the message to be, in effect, a
request for an adjournment and sought the views of the present
Respondent, who objected to an adjournment. In the circum-
stances, quite properly the Commissioner advised the present
Appellant’s manager and the Respondent that is was not pre-
pared to adjourn the proceedings in response to a telephone
message, particularly as the hearing date had been set after
consultation with the Appellant and the Appellant had had
notice of the hearing for approximately three weeks.

When the matter came on for hearing the learned Commis-
sioner asked the Respondent, in its capacity as the Applicant
in the initial proceedings, what he had to say of the Appel-
lant’s request. The Respondent indicated that he wanted to
proceed, seemingly because he was keen to have the matter
resolved because it had been, to use his words, a “worry for
the last 12 months”. The learned Commissioner decided to
proceed in the absence of the Appellant because the present
Respondent indicated he was in a “financially difficult situa-
tion” and had taken time off work to attend the hearing. The
learned Commissioner heard evidence from the present Re-
spondent and reserved his decision. Before giving his deci-
sion, he invited the Appellant to make a written response to
the submissions made by, and evidence tendered on behalf of,
the Respondent within seven days of the transcript being made
available. Mr Dawkins responded with a detailed letter in
which, amongst other things, he claimed to have fully met his
contractual obligations to the Respondent. After inviting the
Respondent to comment on the contents of the letter, the Com-
missioner handed down his decision in which he found the
Appellant liable for annual leave benefits, leave loading and
for holiday pay; but rejected the Respondent’s claim for wages
earned during the last two weeks of his employment.

The Appellant now contends that the learned Commissioner
erred in refusing to grant an adjournment and complains that
he was denied natural justice in that the matter was heard and
determined in his absence. Mr Dawkins argues that the rea-
sons for the Appellant’s request were genuine and that by re-
fusing to grant its request for an adjournment it was denied the
opportunity to put adequately its case and thus denied natural
justice.

Section 27 of the Industrial Relations Act 1979 gives the
Commission an unqualified power to adjourn to any time and
place any matter properly before it (section 27(1)(f)). None-
theless, the discretion whether or not to exercise that power is
not absolute. It must be exercised in accordance with the pro-
visions of section 26 of the Act and, since in this case, the
proceedings essentially involved the determination and enforce-
ment of existing legal rights in accordance with the established
principles governing the exercise of a similar power by
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judicial tribunals. Those principles are set out in the well known
case of Myers v. Myers (1969) WAR 19 (and see too: Grade
Pty Ltd (Formerly World Enzymes Pty Ltd) v. Graham
McCorry, Department of Productivity and Labour Relations
(1993) 73 WAIG 2014). The decision in Myers makes it clear
that the decision to grant or refuse an adjournment is a matter
for the discretion for the tribunal where the application is made,
but “where the refusal of an adjournment would result in a
serious injustice to one party, an adjournment should be granted
unless in turn this would mean serious injustice to the other
party”. Furthermore, in reviewing the exercise of a discretion-
ary judgment of that nature the decision in this case makes it
clear that the appellate tribunal should not interfere with the
judgment “unless there is strong reason for believing that an
injustice has resulted” (see: Myers v. Myers (supra) at pages
21-22).

Somewhat reluctantly I have come to the conclusion that
this is an instance where the Full Bench should interfere with
the learned Commissioner’s exercise of discretion.

It seems common ground that the Respondent, in opposing
the request for an adjournment, did not question the fact that
Mr Dawkins was overseas. Indeed, it seems that the hearing
date was set in the knowledge that Mr Dawkins was going
overseas prior to the hearing. Furthermore, although the Re-
spondent appears to have questioned the veracity of the rea-
sons advanced for Mr Dawkins being unable to return from
overseas, he does not question that Mr Dawkins was in fact
unable to return by the given date. Rather than his wife’s flu
being the reason for his inability to return, the Respondent
appears to have suggested that it was because Mr Dawkins
was off loaded from his nominated flight by reason of being
the holder of a “sub-low” ticket, that is, a ticket given to travel
agents cheaply and which by reason of that fact does not guar-
antee a seat. It was not therefore in dispute that Mr Dawkins
was out of the country and unable to get back in time for the
hearing, as had originally been planned. Although the Appel-
lant, being a body corporate, has officers other than Mr
Dawkins, it is clear from the material before the Commission
that he was the person principally involved in and concerned
with the matters in dispute. Thus in all the circumstances it
cannot be said that the Appellant’s request for an adjournment
was without good reason.

Additionally, the Appellant did not ask for the proceedings
to be put off indefinitely, but indicated that he would be avail-
able at a time which was barely three or four days later than
that upon which the matter was listed. The matter was listed
for hearing on a Friday and Mr Dawkins indicated that he would
be back in Australia, and presumably available to take part in
the hearings, on the following Monday or Tuesday. The learned
Commissioner, in considering the request for the adjournment,
expressly observed that the Appellant might be able to argue
on an appeal that the proceedings were “only delayed by one
or two days and the Commission shouldn’t have proceeded in
(its) absence”. In my assessment, that is indeed a valid obser-
vation.

Further, although the Respondent was concerned at the time
taken to resolve the matter, there was no suggestion that once
proceedings had been instituted, that the Appellant deliber-
ately embarked upon a course to delay those proceedings.
Again, as the learned Commissioner observed, when the mat-
ter was before the Registrar, the Appellant’s principal attended
as requested, and so far as the learned Commissioner was
aware, there was “nothing in the record of this particular ap-
plication that suggests” that the Appellant’s principal set out
to delay the proceedings, a proposition with which it seems
from the transcript the Respondent agreed. The situation was
not like that considered in Structor Pty Ltd trading as Interigo
v. Cooray (1990) 70 WAIG 979, to which the agent for the
Respondent referred, where the party ignored the hearing no-
tice, failed to appear and then complained about the outcome
of the proceedings. Instead, the Respondent requested an ad-
journment, albeit in a rather informal manner, before the pro-
ceedings commenced.

Furthermore, and perhaps most significantly , the Respond-
ent although he objected to the adjournment and expressed a
preference for the matter to proceed there and then, informed
the Commission that he would not suffer any inconvenience if
the proceedings were not adjourned “as long as I have you

know some adequate notice of the (adjourned date) and basi-
cally if it’s not too far away in the future”. The Appellant’s
request was such that the proceedings would not be delayed
far into the future.

On the Respondent’s own admission, there was thus no preju-
dice or serious injustice to him if the matter was adjourned, as
requested by the Appellant. On the other hand, there does ap-
pear to have been a serious injustice to the Appellant by rea-
son of Mr Dawkins having been unable to be present and put
the Appellants case directly and in person to the Commission
or to cross-examine the Respondent as to the matters in dis-
pute.

Although the learned Commissioner gave the Appellant an
opportunity to make written submissions in respect of the
Respondent’s case, in my assessment it was not enough to
remove the prejudice which the Appellant suffered by being
unable, in contradistinction to the Respondent to put its case
or directly challenge the Respondent’s case in the presence of
the adjudicator. The limitations inherent in presenting a case
in writing are such that it will not often be the case that a
presentation in that manner will be a fair substitute for oral
presentation. The Appellant, by its Notice of Answer, amongst
other things, denied that any of the claimed benefits were out-
standing. Even putting aside the Appellant’s claim to set off
monies said to be due to it by the Respondent, the Notice of
Answer raised a number of other matters which might have
given rise to a different outcome had the Appellant, through
Mr Dawkins, been given the opportunity to directly challenge
the evidence of the Respondent. In particular, there appears to
have been an issue between the parties as to the meaning and
import of the Respondent’s contract of employment, at least
with respect to his entitlement to leave loading and an entitle-
ment to payment for public holidays and in respect of the quan-
tum of leave already taken. The learned Commissioner did
not accept the Respondent’s claim in respect of unpaid wages
and one cannot but wonder what might have been the outcome
if the Appellant had had the opportunity to put its case orally
with respect to annual leave entitlements and to cross-exam-
ine the Respondent with respect to that matter.

In summary, there was, in my assessment, a good and valid
reason for an adjournment. Moreover, there was reason to be-
lieve that if the adjournment was not granted the Appellant
would be prejudiced. On the other hand, there was admittedly
little or no prejudice to the Respondent had the adjournment
been granted. In the circumstances, I consider that it can prop-
erly be said that the learned Commissioner’s discretion mis-
carried on this occasion. In so saying, I do not wish to under
state the importance of the Commission disposing of matters
of the kind in question expeditiously, but that cannot be al-
lowed to override the obligation to ensure that each party is
not unduly prejudiced in the presentation of its case against
the other.

The Respondent, by a separate application, sought to have
the appeal dismissed by the Full Bench in exercise of its pow-
ers under section 27(1)(a) of the Act on the grounds that, since
the learned Commissioner made his decision, proceedings as-
sociated with it had been before the President by way of an
application for a stay and before the Industrial Magistrate to
enforce the order, each application of which was unsuccess-
ful. As the President pointed out in the stay proceedings, what
was there said and done was to have no bearing on the out-
come of the appeal. Likewise, the nature of proceedings for
enforcement before Industrial Magistrate are such that they
can have no bearing on the issues raised by the appeal. Equally,
for the reasons outlined the Respondent’s claim that the grounds
of appeal are “frivolous and vexatious”, in my view have no
merit. The suggestion on the part of the Respondent that the
Appellant is seeking to adduce new evidence is likewise base-
less. Essentially the Appellant’s complaint is that it was never
given a proper opportunity to give evidence. It should, how-
ever, be noted that to the extent that the Appellant seeks to put
to the Commission material designed to establish that it had
grounds to dismiss the Respondent, it is misguided. It is an
undisputed fact that the Applicant resigned and his resigna-
tion was accepted in the knowledge of the material which the
Applicant now seeks to tender. In the circumstances any claim
to contractual benefits has to be dealt with on the basis of the
resignation.
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I therefore agree that the appeal should be upheld and, as the
Appellant seeks, the order of the Commission should be sus-
pended and the matter remitted to the learned Commissioner
for further hearing and determination. Insofar as it is neces-
sary to do so, I would dismiss the separate application made
by the Respondent to dismiss the appeal.

COMMISSIONER J F GREGOR: His Honour The Presi-
dent has described in detail the events which give rise to this
appeal. I respectfully adopt his description. In 1993 the Full
Bench of the Commission in the Western Australian Meat In-
dustry Commission v. The Australasian Meat Industry Em-
ployees Union, Industrial Union of Workers Western Australian
Branch, ([1993] 73 WAIG 2655)(Meat Commission case) de-
termined an appeal which had been brought on the basis that
natural justice had been denied because the Commission had
disposed of a matter without an expert witnesses’ opinion be-
ing subjected to cross examination.

In my Reasons for Decision in that matter I examined the
question of the right of a party to cross examine. I came to the
conclusion that

“... leads me to the conclusion that given all of the cir-
cumstances in the matter under appeal, the parties were
both denied access to procedural fairness and therefore
the appeal must succeed. However, I do not accept Mr.
McGuire’s submission that by implication, in all circum-
stances there is a right for cross examination. The au-
thorities confirm that there is a flexible quality of fairness
and it cannot be said in every circumstance that there is a
need to cross examine although it could be said that the
ability to cross examination would be high on the list of
those requirements of natural justice which should be af-
forded to the parties in proceedings before the Commis-
sion.”

I still hold the views I expressed in the Western Meat Com-
mission case. I am of the view that the right to cross examina-
tion is not absolute given the objects of the Industrial Relations
Act 1979, and the duties and the powers of this Commission.
In short my view is that if there has been a refusal to allow
cross examination, there needs to be an examination of the
particular circumstances, to discover whether there has been a
denial of natural justice.

The first matter that immediately comes for consideration
here is whether or not the Commission did refuse to allow a
cross examination. The Appellant who is the respondent at
first instance, knew the matter was to be heard but was absent
from Australia he says through reasons beyond his control.
However, he did know the matter was listed, and he decided
not to have a Director of his company appear. For whatever
reason he made that decision it is a decision for which he car-
ries the responsibility for the outcome.

Next, the Commission at first instance allowed the Appel-
lant in these proceedings to make written submissions. He had
before him all of the information which had been put to the
Commission. It does not appear that at any time during the
events which took place after the day of hearing did the Ap-
pellant ask the Commission whether it would re-open the matter
for him to conduct a cross examination of the applicant in the
matter below. The grounds of appeal in essence complain that
there has been a denial of natural justice in that the application
was heard and determined in the absence of the respondent. In
the proceedings before the Full Bench Mr Dawkins who ap-
peared for the Appellant particularised that complaint to the
denial of the opportunity for cross examination. He also wished
to present what he described as “additional evidence” which
he had been able to collect since the date of the hearing. I
don’t intend to comment on this last as I respectfully agree
with the way His Honour has disposed of that matter in his
Reasons for Decision. However, I understand the Appellants
fundamental complaint to be that [he was] ‘denied the oppor-
tunity on this previous occasion to cross examine people who
were there on that particular day.’

It is my view that much of the responsibility for the position
which the Appellant finds himself must rest with him. For
what ever reason, it appears that he did not seek leave from
the Commission for it to re-open the matter by way of hear-
ing, where he could conduct cross examination. The best gloss
one can put on that from his point of view is that he did not
realise that he had the opportunity to do so at any time the

matter was on foot. Instead, he took the Commission’s letter
of invitation to provide written submissions as a decision final
by the Commission as to how it would deal with the Respond-
ent’s case. The history of this matter leads one to the conclu-
sion the Appellant has arrived late at the realisation that he
should cross-examine the applicant. He now seeks to remedy
this deficiency, a deficiency for which he is the architect, by
asserting that he was denied natural justice by the Commis-
sion at first instance.

If the circumstances of this case are not as they are I would
dismiss the appeal, but for whatever reason the Appellant has
been denied an opportunity to test the applicant’s evidence on
an important matter upon which a finding to the Appellant’s
financial detriment has been made. For that reason and that
reason alone I agree that the appeal ought be allowed. The
order made at first instance should be suspended and the mat-
ter remitted to the Commission to hear and determine the ques-
tion of whether the respondent in this appeal was entitled to
claim annual leave payments, the subject of his claim at first
instance.

THE PRESIDENT: For those reasons, the appeal is upheld,
the order made at first instance suspended and the matter re-
mitted back to the Commission to hear and determine the ques-
tion of whether the respondent was entitled to claim annual
leave payments, the subject of his claim at first instance.

Order accordingly.
Appearances: Mr J Dawkins on behalf of the appellant.
Mr C Young, as agent, on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Grovenor Pty Ltd t/a Harvey World Travel (Sorrento Quay)
(Appellant)

and
M Buckley.

(Respondent)
No. 1128 of 1996.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY.

SENIOR COMMISSIONER G L FIELDING.
COMMISSIONER J F GREGOR.

16 December 1996.
Order.

THIS matter having come on for hearing before the Full Bench
on the 12th day of November 1996, and having heard Mr J
Dawkins on behalf of the appellant and Mr C Young, as agent,
on behalf of the respondent, and the Full Bench having re-
served its decision on the matter, and reasons for decision be-
ing delivered on the 16th day of December 1996 wherein it
was found that the appeal should be upheld, it is this day, the
16th day of December 1996, ordered as follows—

(1) THAT appeal No 1128 of 1996 be and is hereby up-
held.

(2) THAT the decision of the Commission in applica-
tion No 164 of 1996 made on the 30th day of July
1996 be and is hereby suspended and the matter be
and is hereby remitted back to the Commission at
first instance to hear and determine the question of
whether the respondent was entitled to claim annual
leave payments, the subject of his claim at first in-
stance.

(3) THAT the application by the respondent herein pur-
suant to s.27(1)(a) of the Industrial Relations Act
1979 (as amended) be and is hereby dismissed.

By the Full Bench.
(Sgd.) P. J. SHARKEY,

[L.S] President.
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and

Wonwalls Pty Ltd t/a Wonder Walls

(Respondent).

No 1563 of 1996.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY

SENIOR COMMISSIONER G L FIELDING
COMMISSIONER A R BEECH.

20 December 1996.

Reasons for Decision.
THE PRESIDENT: This is an appeal brought under s.49 of
the Industrial Relations Act 1979 (as amended) (hereinafter
referred to as “the Act”) against the decision of the Commis-
sion at first instance, constituted by a single Commissioner.

By that decision, the Commission dismissed an application
by the appellant whereby he alleged that he was unfairly dis-
missed and claimed compensation and contractual benefits. In
the end, he sought orders for compensation and contractual
benefits.

It is against that decision that the appellant now appeals on
the following grounds—

“1. Commissioner RH Gifford erred in fact and in law:
i) in finding that Mr Luck for the Respondent,

did not terminate Mr Stanik’s employment, nor
dismiss him from his employment;

ii) by ruling that the Commission is without au-
thority or jurisdiction to deal with the claim
pursuant to Section 29(b)(i) of the Industrial
Relations Act, 1979, He has ignored well es-
tablished case law from the Industrial Appeal
Court and in doing so, the Commissioner has
ignored the substantial part of the evidence in
relation to the plain of his Reasons for Deci-
sion.

iii) when he determined that the Commission has
no ability to investigate any further aspects of
alleged unfairness or denied contractual ben-
efits.

2. Commissioner RH Gifford erred in fact:
i) by finding that the appellant resigned from his

position with the Respondent on or about 8
March 1996, following an early morning dis-
cussion between Mr Stanik and Mr Luck in
the Respondent’s office. In doing so, the
learned Commissioner has—

a) ignored the evidence given by Mr
Stanik which indicated he had no in-
tention of resigning on that day;

b) ignored evidence which demonstrated
that Mr Stanik had recently entered into
a financial commitment with respect to
a home mortgage, and had no intention
of abandoning or resigning from his
position with the Respondent;

c) Mr Stanik had not initiated any discus-
sion about any alleged shortcomings at
work or immediate medical problems
that would prevent him from carrying
out his normal work duties.

ii) when ruling that the termination was done on
the initiative of Mr Stanik, because of his al-
leged condition of cement dermatitis.

iii) when he ignored the facts given on the origi-
nal Employment Separation Certificate, which
was completed by the employer, which stated
that in the section for reasons for voluntary

termination of employment: “employee can-
not continue in concrete industry because of
allergy ie cement dermatitis”.

iv) when he ruled that Mr Luck for the Respond-
ent was “keen for Mr Stanik because of his
being faced with a second onset of cement der-
matitis, to review whether he should seriously
consider stopping working in the concrete in-
dustry, but change to working in another in-
dustry.” There was no medical evidence given
by Dr DR Bott, a medical practitioner, in re-
spect to long term effect of the cement derma-
titis which would prevent Mr Stanik from
continuing to work in his proper duties with
the Respondent. There was no evidence which
confirmed that the contents of the Employment
Separation certificate, namely the cement der-
matitis, was the actual cause of the discussion
in the Respondent’s office. The learned Com-
missioner erred in fact when he confused the
evidence concerning cement dermatitis being
the reason why Mr Stanik resigned from his
position with the Respondent. There was no
medical evidence given which related to ce-
ment dermatitis actually being caused during
the employee’s employment with the Respond-
ent, nor with it preventing him long term from
carrying out his normal duties.
Mr Luck made no prior investigation or en-
quiries either with medical advice or with the
Appellant, in respect to Mr Stanik’s ability to
continue his employment due to his cement
dermatitis condition, nor did he raise his con-
cerns with the Appellant at that time.

3. The learned Commissioner ignored the medical evi-
dence given by Dr DR Bott, in respect to the differ-
ences between acne and cement dermatitis.

4. The learned Commissioner erred in fact and in law
when he determined in his Reasons for Decision that
based upon the evidence given by Mr Luck, the be-
haviour of the Appellant, as well as his ability to
carry out his work due to his poor work attitude and
medical condition deteriorated due to the fact that—

a) there was no evidence given to the Commis-
sion that Mr Stanik was ever given any warn-
ings orally or in writing by Mr Luck or Mr
Stanik’s supervisor.

b) he ignored the evidence of other witnesses in
respect to the alleged unhappiness of the Ap-
pellant in the workplace.

c) he ignored other evidence given to the Com-
mission, which stated that the workplace was
a happy workplace, with Mr Stanik fitting into
the place quite happily.

d) he indicated that the reason why Mr Stanik
went on workers compensation leave was due
to his unhappiness or due to his inability to
obtain further sick leave.

5. The learned Commissioner erred in fact and in law
when he suggested in his Reasons for Decision that
Mr Stanik had every intention of looking for another
position, and he failed to take into consideration the
evidence in respect to the dismissal over the telephone
by the Respondent’s Mr Luck on or about 6 March
1996.

6. The learned Commissioner erred in law when he
ruled that the conversation was not in relation to the
termination of employment, and ignored established
case law in respect to termination of employment at
the initiative of the employer.

7. Even if Mr Stanik had resigned his position at the
final day of employment, the then Commissioner
erred in fact and in law in finding that the termina-
tion was on the initiative of the employee, in so far
as it was clearly a constructive dismissal. The em-
ployee was clearly under the impression that the
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employer was giving him no option but to resign or
face dismissal.

REASONS WHY IT IS IN THE PUBLIC’S INTEREST
FOR THE APPEAL TO BE HEARD:
1. Immediately prior to his termination, the Appellant

was on workers compensation payments due to a tem-
porary dermatitis complaint. He was still under medi-
cation during his final exit interview.

2. The learned Commissioner has ignored substantial
parts of evidence given by several witnesses.

3. The conclusions by the learned Commissioner go be-
yond the discretion of the Commissioner under the
Act.

RELIEF SOUGHT:
1. The Appellant seeks that the Order of Commissioner

RH Gifford be quashed, and replaced by the follow-
ing substituted order:

a) That Order No. 474/1996 dated 10 October
1996 be quashed;

b) That the Appellant was harshly, unfairly and
oppressively dismissed by the Respondent on
or about 6 March 1996.

c) That the matter be remitted back to Commis-
sioner RH Gifford for determination of com-
pensation in lieu of reinstatement.

d) The Appellant has been denied natural justice
in this Commission.”

BACKGROUND AND EVIDENCE
The appellant was employed by the respondent company,

commencing in June 1994, as a labourer. He was engaged by
Mr Edwin Arthur Gambrell, who was responsible for the re-
spondent’s factory operation. He was involved in the produc-
tion of concrete retaining walls at the respondent’s factory.
His duties mainly involved stripping panels and moulds, con-
crete mixing and forklift driving. He was one of a team of five
employees involved in the factory.

The respondent’s managing director, at all material times,
was Mr Graham Robert Luck.

There was a conflict in the evidence in this matter.
There was evidence on both sides as to Mr Stanik’s history

as an employee.
Mr Steven Stanik gave evidence on his own behalf. Dr

Donald Roland Bott, a medical practitioner, James Arthur
Green and Elaine June Davis gave evidence for the appellant,
at first instance. There was evidence given for the respondent,
at first instance, by Mr Graham Robert Luck, Mr Kevin
Newman, Mr Edwin Arthur Gambrell and the respondent’s
sales operation manager, Mr Norman Barry Thomas.

In mid-February 1996, Mr Stanik contracted cement derma-
titis. (He had initially contracted that disease in February 1995).
On 19 February 1996, he went to his doctor, Dr Bott, who
initially advised him to take a week off work.

Mr Luck said that Mr Stanik attended work on 23 February
1996 and showed him the effects of the dermatitis. Mr Luck
was aware that Mr Stanik had suffered from the disorder pre-
viously in his employment with the respondent. Mr Luck’s
evidence was that he told Mr Stanik, on that day, that, because
there was a recurrence of the disease, it might be appropriate
for him to look for a job in a different industry. Mr Luck’s
evidence was that Mr Stanik said words to the effect of “If
you want me to leave, it will cost the insurance company a lot
of money”. Mr Stanik’s evidence was that he had no recollec-
tion of such a conversation, nor did he recall attending work
on that day.

There was then clearly a telephone conversation between
Mr Luck and Mr Stanik on 6 March 1996. Mr Stanik telephoned
Mr Luck and advised him that he had received a medical clear-
ance from his doctor. He said that he would start work next
day. Mr Luck’s evidence was that he, Mr Luck, said that if the
cement dermatitis troubled Mr Stanik on returning to work,
then he ought to consider getting a job in a different industry.
Mr Stanik’s evidence was, however, that he told Mr Luck that
he was going to attend work next day, and Mr Luck said to

him that he, Mr Luck, hoped that he, Mr Stanik, had been
looking for a job for the last two weeks. Mr Stanik’s evidence
was that he then said “Why?”, and Mr Luck said “Because
I’m going to sack you”. Mr Stanik said that Mr Luck then told
him that he (Mr Luck) would give him another couple of days
work. Mr Stanik denied that Mr Luck told Mr Stanik that he
should consider getting a job in another industry if the cement
dermatitis troubled him when he returned to work. Mr Luck
denied that he had informed Mr Stanik, in that telephone con-
versation, that he would be dismissed.

On 7 March 1996, Mr Stanik returned to work. Mr Stanik
said that, as a result of the conversation, he knew that he would
be dismissed on the Friday. Mr Stanik said that he spoke to Mr
Gambrell who said that he knew nothing about the matter. Mr
Gambrell had no recollection of this conversation.

On Friday, 8 March 1996 Mr Luck invited Mr Stanik to his
office to “resolve” the situation. There was a conflict, in their
evidence, over what was said. Mr Luck said in evidence that
he asked Mr Stanik whether he remembered a conversation
which they had had six months previously about Mr Stanik
being unhappy. He also asked him whether Mr Luck could do
anything about it. According to Mr Luck, Mr Stanik said that
he did not care and Mr Luck could do what he liked. Accord-
ing to Mr Luck, Mr Stanik replied “I don’t care, you can do
what you like, it doesn’t matter because I’ve got another job,
and I can start tomorrow”. Mr Luck said that by that he under-
stood that Mr Stanik had resigned. He then said to Mr Stanik
that this was the best solution and Mr Stanik should leave
straight away, but should come back for his pay.

Mr Stanik said that at 8.30 am when they met Mr Luck was
going to sack him. Mr Luck, according to Mr Stanik, said that
Mr Stanik had been unhappy for six months and Mr Luck had
not been happy with him. Mr Stanik said that Mr Luck then
asked him if he had anything to say, and Mr Stanik gave evi-
dence that he answered by saying “Well, obviously I am not
going to change your mind”, to which Mr Luck replied “No,
you’re not”. Mr Luck then said that he could pick his wages
up at 1.00 pm. Mr Stanik therefore claimed that he had been
dismissed and did not resign. There was evidence from Mr
Thomas which partially corroborated this version by Mr Luck
of the discussion.

However, Mr Thomas also gave evidence that Mr Luck said
to him after Mr Stanik left that Mr Stanik had another job, and
that, by mutual agreement, he left having been given a week’s
pay in lieu of notice. That evidence was, of course, in part,
hearsay. Little weight was attached to this evidence by the
Commission at first instance.

There was evidence from Mr Luck and Mr Gambrell that,
from the middle of 1995, Mr Stanik’s behaviour at work dete-
riorated, and that he provoked arguments and was unco-op-
erative.

After visiting a dermatologist on 4 August 1995, Mr Stanik
took the full day off and was upset when he only received half
a day’s sick pay, Mr Luck said.

In late September 1995, Mr Luck said that he approached
Mr Stanik because the latter was unhappy and asked him if
there was something which he, Mr Luck, could do about it.
Mr Stanik told him that there was no problem. Mr Gambrell
gave evidence that he did not think that Mr Stanik was “too
happy” in his job.

In October and November 1995, Mr Stanik was absent on a
number of occasions, some of which were paid sick leave ab-
sences, and some of which were paid as annual leave. How-
ever, Mr Stanik remained unhappy until his absence on workers
compensation in February 1996. Mr Stanik, however, said that
he never considered himself unhappy. He did say that, in No-
vember 1995, he was annoyed when he was not paid for the
whole of three day absence, on the basis that the full amount
was due to him.

There was also evidence from Mr Kevin Newman, a factory
employee, that, after Mr Stanik left his interview with Mr Luck
on 8 March 1996, Mr Stanik said “I told him he could stick
it”. Mr Stanik, however, said that he had told Mr Newman
that Mr Luck had sacked him.

The Commission at first instance preferred the evidence of
Mr Luck, having regard to the corroborating evidence of Mr
Gambrell.
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There was evidence about a separation certificate (see ex-
hibit C4, page 26 of the appeal book (hereinafter referred to as
“AB”)) which had on it the notation “Employee cannot con-
tinue in concrete industry because of allergy—ie cement der-
matitis”. There was a tick inserted in the box opposite the words
“unsuitability for this type of work”. The Commission at first
instance accepted Mr Luck’s evidence that he did not tick any
of the boxes on the form.

FINDINGS
The Commission at first instance made the following find-

ings—
(1) Mr Luck was keen for Mr Stanik, his being faced

with the onset of cement dermatitis, on the second
occasion, to review whether he wanted to consider
working in another industry where he would not be
in contact with cement.

(2) That such a position was put was not necessarily the
precursor to a termination of employment.

(3) That this was the case of confronting an employee
with the implication of an inherent disability from
working in a particular industry, but leaving the op-
tion of any action to the employee.

(4) That it was raised on more than one occasion be-
cause there was no response one way or the other
from Mr Stanik.

(5) That at the meeting on 8 March 1996, Mr Luck was
actually seeking to confront the wider question of
Mr Stanik’s unhappiness with the job, to try to clear
up an issue “that had been outstanding for a long
period of time”, “not in the context of presenting Mr
Stanik with no option”.

(6) That it was reasonable for Mr Luck to treat that re-
sponse as constituting an act of resignation by Mr
Stanik from his position at the company.

(7) That none of the boxes on the separation form were
ticked by Mr Luck.

(8) That Mr Luck did not terminate Mr Stanik’s employ-
ment or dismiss him from that employment.

(9) That the claim by Mr Stanik for workers compensa-
tion payments arose from the Workers Compensa-
tion and Rehabilitation Act 1981, that the
Commission was unable to enforce that Act, and the
claim must therefore be refused.

ISSUES AND CONCLUSIONS
The decision at first instance depended on the Commission’s

preference of the evidence of the respondent’s witnesses’ evi-
dence over that of the applicant. This preference was made,
the Commission at first instance having had the advantage of
seeing and hearing the witnesses. There was almost a direct
conflict between much of the evidence of the applicant and
that of Mr Luck and Mr Gambrell.

The law is clear. A finding of fact by a trial judge, based on
the credibility of a witness, is not to be set aside because an
appellate court thinks that the probabilities of the case are
against, even strongly against, that finding. If the finding de-
pends to any substantial degree on the credibility of the wit-
ness, the finding must stand, unless it can be shown that the
judge has failed to use or has palpably misused his advantage,
or has acted on evidence which was inconsistent with facts
incontrovertibly established by the evidence or which was glar-
ingly improbable (see Devries and Another v Australian Na-
tional Railways Commission and Another [1992-1993] 177
CLR 472 at 479 (HC) per Brennan, Gaudron and McHugh
JJ).

The most significant findings were that Mr Luck had not
dismissed Mr Stanik, and that Mr Stanik had resigned. Once
those findings were made, the Commission had no jurisdic-
tion since there was no dismissal. The Commission at first
instance found this, accepting Mr Luck’s version of what oc-
curred, partly corroborated by Mr Thomas’ evidence. Although
there was not a specific reference to Mr Newman’s evidence,
it is implicit that that evidence was accepted, and it should not
be overturned unless the advantage enjoyed by the Commis-
sion at first instance was misused (see Abalos v Australian
Postal Commission [1990] 171 CLR 167 (HC)).

The essence of the conversation of 8 March 1996 was that
Mr Stanik’s answer to Mr Luck’s question about what action
Mr Stanik would take about his unhappiness in the job, that
Mr Luck could do what he liked, and, further, that Mr Stanik
had another job which he could start the following day, did
amount to a resignation. That was a finding open to the Com-
mission. It was all the more so because Mr Newman said that
immediately after the interview Mr Stanik said to him “I told
him to stick it”. If that evidence were accepted, together with
the evidence of Mr Luck, that Mr Luck paid Mr Stanik out
and signed a separation certificate, then there was certainly a
resignation.

Nothing was submitted to the Full Bench to the effect that
the Full Bench should find that the Commission had erred in
any way referred to in Devries and Another v Australian Na-
tional Railways Commission and Another (op cit) (HC)).

Ground 2(ii) contains complaints that the Commission at
first instance had not made certain findings in accordance with
the evidence of Mr Stanik. I make the following observations.
First, once the Commission had accepted the evidence of Mr
Luck and other witnesses, he did not accept Mr Stanik’s evi-
dence. Second, ground 2(ii) has no merit because the Com-
mission did not make a finding that termination was effected
on the initiative of Mr Stanik because of his alleged condition
of cement dermatitis (see pages 12-14 (AB)).

Ground 2(iii) contains a complaint that the Commission at
first instance ignored the facts, given that the original Em-
ployment Separation Certificate completed by the employer
stated in the section “Give reason for voluntary termination of
employment or for unsatisfactory work performance” “Em-
ployee cannot continue in concrete industry because of al-
lergy—ie cement dermatitis”.

In evidence, Mr Luck explained that he inserted that state-
ment because it might assist Mr Stanik to get benefits. Mr
Luck’s evidence was accepted. In any event, that statement is
not necessarily significant evidence, having regard to all the
other evidence that Mr Stanik did resign.

I make a similar comment in relation to ground 2(iv) as to
ground 2(iii).

The fact was, insofar as it was relevant, that it was found
that Mr Luck was keen because of a second outset of cement
dermatitis, that Mr Stanik review whether he should consider
working in another industry than the concrete industry. That
ground is not made out.

As to ground 3, the evidence of Dr Bott as to the differences
between acne and cement dermatitis were simply not relevant
to determining whether there was a resignation or a dismissal.
That ground is not made out.

As to ground 4, once the Commission at first instance ac-
cepted the evidence of Mr Luck and the other witnesses such
as Mr Gambrell, and rejected the evidence of Mr Stanik, these
matters were irrelevant in finding that his attitude to his work
worsened. There was clear evidence from Mr Luck and Mr
Gambrell to this effect. There was ample evidence on which
to so find. There was also evidence of discussions about his
attitude. That ground is not made out.

As to ground 5, I would merely observe that the Commis-
sion did not to take into account the evidence of Mr Stanik
alleging the dismissal over the telephone by Mr Luck on or
about 6 March 1996 because the Commission did not accept
Mr Stanik’s evidence.

Ground 6 is not made out for the same reasons.
Ground 7 is not made out because the Commission at first

instance, accepting the evidence of Mr Luck, found that there
was a resignation and not a dismissal. There was no evidence
that the employee was under the impression that the employer
was giving him no option but to resign or face dismissal.

I have considered the evidence and the submissions care-
fully. The substantial evidence is as outlined above. There were
findings of fact made by the Commission at first instance based
on the credibility of witnesses. The probabilities of the case,
once the evidence of one set of witnesses were preferred, were
not against the probabilities of the case. The findings, and the
ultimate decision, depended to a substantial degree on the cred-
ibility of the witnesses. It was not shown that the Commission
at first instance failed to use or had palpably misused its ad-
vantage or had acted on evidence which was inconsistent with
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facts uncontrovertibly established by the evidence. It was not
shown that the Commission had acted on evidence which was
glaringly improbable.

I would also observe that, as I understood Mr Crossley’s
submissions, he was not submitting that the Commission had
misused the advantage which it enjoyed at first instance. Fur-
ther, as I understood his submissions, he conceded that the
appellant was not entitled to orders for workers compensation
payments in his application under this Act. To so concede was
manifestly right.

For those reasons, no ground of appeal was made out. I would
dismiss the appeal.

SENIOR COMMISSIONER G L FIELDING:  The Appel-
lant instituted proceedings before the Commission seeking
relief for what he alleged to be an unfair dismissal from his
employment with the Respondent. As so often happens with
matters of this nature there was a significant conflict in the
evidence adduced by and on behalf of the Appellant and that
adduced by and on behalf of the Respondent.

In brief, the Appellant testified that shortly before his em-
ployment was terminated he was told by the Respondent’s
managing director, Mr Luck, that he was to be sacked which
he said in fact occurred a few days later. Mr Luck, on the other
hand, testified that he had spoken to the Appellant shortly be-
fore the termination of his employment because the Appellant
appeared unhappy in his employment. It was common ground
that the Appellant had been rendered unfit for work at least
temporarily, because he was suffering from cement dermati-
tis. Mr Luck testified that immediately before the Appellant’s
employment terminated he spoke to the Appellant and asked
what he could do about making the Appellant’s lot happier.
Mr Luck says the Appellant responded by saying that it did
not matter because he had obtained another job which he could
start tomorrow. Mr Luck replied by saying that he thought
that this was the best solution for both of them and he would
prefer if the Appellant left straight away as indeed occurred.

The Appellant called evidence, including evidence from a
medical practitioner treating him for his dermatitis, regarding
the cause of his dermatitis and the prognosis for a permanent
recovery. The Respondent adduced evidence to verify its claim
that the Appellant appeared to be increasingly unhappy in his
work and to support Mr Luck’s interpretation of the meeting
between he and the Appellant at the time of the termination of
the Appellant’s employment.

The Commission in the end preferred the evidence of Mr
Luck where it conflicted with the Appellant. In the circum-
stances and not surprisingly, the Commission found that the
Appellant had not been dismissed from his employment. From
that it necessarily followed that the allegation of unfair dis-
missal was not made out and thus the claim was dismissed. In
deciding whose evidence to prefer the Commission noted that
the Respondent’s sales operations manager, Mr Thomas, had
heard excerpts of the final meeting between the Appellant and
Mr Luck and, amongst other things confirmed that Mr Luck
had said to the Appellant that he appeared not to be happy and
asked if there was anything he could do to help. Moreover, he
testified that immediately following the meeting Mr Luck came
to him and indicated that the Appellant had another job and
that the Appellant’s employment had ended by mutual agree-
ment. Although reluctant to place much weight on what Mr
Thomas said, because he had only heard a portion of the dis-
cussion between the Appellant and Mr Luck, the Commission
nonetheless thought the statement by Mr Luck to Mr Thomas
soon after the meeting in question was significant.

The Appellant now contends that the Commission erred in
finding that he was not dismissed from his employment with
the Respondent. In the grounds of appeal the Appellant asserts
that the Commission ignored parts of his evidence, most nota-
bly the fact that the Appellant testified that he had no intention
of resigning. He also asserted that the Commission ignored
the medical evidence which was to the effect that the Appel-
lant might not continue to suffer from dermatitis even if he
continued to work in the same environment and also ignored
the contents of the separation certificate which indicated that
the Appellant could not continue in the concrete industry be-
cause of cement dermatitis. Alternatively, the Appellant con-
tends that if indeed he did resign he did so under duress so that

for all intents and purposes his resignation should be seen as a
dismissal.

Stripped of the unnecessary verbiage, all of the grounds of
appeal essentially challenge the Commission’s decision to ac-
cept the evidence of Mr Luck in preference to that of the Ap-
pellant. Put simply, the learned Commissioner concluded that
Mr Luck was a more credible witness than was the Appellant.
That decision was made with the benefit of having heard and
seen all of the witnesses, a benefit which the Full Bench does
not have. The Full Bench in common with other appellate tri-
bunals has consistently refused to interfere with findings of
fact, based on an assessment of the credibility of witnesses,
made by the Commission at first instance before whom the
witnesses appear. Only if it can be established that the Com-
mission has misdirected itself, or that any advantage enjoyed
by reason of having seen and heard the witnesses could not be
sufficient to explain or justify the findings under challenge
will it interfere. (see: Devries v Australian National Railways
Commission & Anor (1993) 177 CLR 472 and see also; The
Federated, Brick Tile and Pottery Industrial Union of Aus-
tralia, WA Branch v Bristile Clay Tiles ( 1996) 76 WAIG 4420.)
Indeed, the difficulties associated with allowing appeals based
on the weight attached to evidence have frequently been re-
ferred to by the Full Bench and are now almost legend. (see
Australian Workers’ Union, WA Branch, Industrial Union of
Workers v Hamersley Iron Pty Ltd (1986) 66 WAIG 322, Cain
v Shuttleton (1996) 76 WAIG 4458; Gromark Packaging Pty
Ltd v The Federated Miscellaneous, Workers’ Union of Aus-
tralia, WA Branch, (1992) 72 WAIG 215.)

Nothing was said by the Appellant’s agent during the course
of the appeal and nothing is contained in the Appeal Book
which in any way leads me to conclude that the Full Bench
should interfere with the learned Commissioner’s findings of
fact on this occasion. The Appellant’s agent referred at length
to passages of the evidence adduced by and on behalf of the
Appellant which show or tend to show that he was dismissed.
With great respect to the Appellant’s agent those submissions
are of no assistance unless and until it is shown why it is that
that evidence should have been be preferred to the contrary
evidence accepted by the learned Commissioner. The Appel-
lant’s agent complained that the learned Commissioner ignored
the evidence in question adduced by or on behalf of the Ap-
pellant apparently because it was not referred to in the learned
Commissioner’s reasons for decision. The fact that evidence
is not referred to in the reasons does not mean that it was ig-
nored. Having regard to the fact that the learned Commissioner
considered the evidence adduced by and on behalf of the Re-
spondent to be the most credible there is little point to be gained
by referring in any detail to evidence to the contrary. In any
event, it is well established that the obligation to give reasons
for decision does not require that every element of the facts
should be sifted, analysed and mentioned as the agent for the
Appellant appears to suggest. ( see: Pitcher v Langford (1991)
23 NSWLR 142); and see too: Federated Miscellaneous Work-
ers’ Union of Australia, WA Branch v Federated Clerks Union
of Australia Industrial Union of Workers, WA Branch and oth-
ers ( 1985) 65 WAIG 2033,2034, The Federated Brick, Tile
and Pottery Industrial Union of Australia, WA Branch v Bristile
Clay Tiles ( 1996) 76 WAIG 4420.) Furthermore it should be
remembered that the Industrial Relations Commission is es-
sentially a lay tribunal and parties ought not expect that rea-
sons for decision produced by members of the Commission
will be written as if the Commission was a traditional court of
law. ( see: Hunter v Beagle Bay Community Inc ( 1994) 74
WAIG 1717.)

In my view, the learned Commissioner wrote enough in his
published reasons for decision to make it plain that he did not
find the evidence adduced by the Appellant as credible as that
of the Respondent’s managing director, Mr Luck. In those cir-
cumstances it is not in the slightest surprising that he did not
refer to the evidence of the Appellant in any detail. Likewise
the fact that the learned Commissioner did not refer to the
medical evidence adduced on behalf of the Appellant is of
little significance. If, as the learned Commissioner found, the
Appellant resigned, the prognosis for a permanent recovery
from his dermatitis became irrelevant if it ever was relevant.

The agent for the Appellant made much of the fact that the
separation certificate given to the Appellant by the Respond-
ent referred to him being unable to “continue in concrete
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industry because of allergy-i.e.cement dermatitis” as being the
reason for the termination of his employment. Mr Luck ex-
plained why he used that terminology which, in short, was
designed to protect the Appellant. Clearly the learned Com-
missioner accepted that explanation. That explanation is con-
sistent with memorandum given to the Appellant at or about
the time his employment terminated outlining the details and
the money paid to him at that time. The memorandum indi-
cated that he was given one weeks pay “ex gratia ”not as pay-
ment in lieu of notice which might have been expected had the
Appellant resigned. Furthermore, it is to be noted that the ref-
erence to the Appellant’s medical condition is contained in
that part of the certificate which, inter alia, deals with volun-
tary termination. Moreover, Mr Luck testified that the separa-
tion certificate tendered in evidence was not identical with
that prepared by him on behalf of the Respondent to the extent
that it referred to the Appellant being terminated due to un-
suitability for the work in question. He testified that he left
blank the box indicating the reason why the employment was
terminated asserting the form tendered in evidence had the
box ticked showing the reason to be unsuitability for the work.
He asserted that the box giving that answer had been com-
pleted by someone else after the form was handed over. The
learned Commissioner clearly accepted that to be the case be-
cause he expressly found that Mr Luck “ticked none of the
boxes on the form.”

Having accepted the evidence of Mr Luck it was virtually
inevitable that the learned Commissioner would find, as he
did, that the Appellant was not dismissed from his employ-
ment. The evidence of Mr Luck unequivocally indicated that
the Appellant resigned. Furthermore,the circumstances sur-
rounding the resignation as outlined by Mr Luck are not such
as to admit of any allegation that the Appellant resigned under
duress. On the contrary, the evidence of Mr Luck is that he
was concerned to find ways and means to help the Appellant
but the Appellant instead preferred to resign saying he had
alternative employment. Thus it was not open to find that there
was a constructive dismissal. Moreover, as Mr Luck suggested
in his submissions to the Full Bench, it ill behoves the Appel-
lant to assert now that he was constructively dismissed when
in making submission to the learned Commissioner the Ap-
pellant’s agent expressly stated that it was not a case of con-
structive dismissal but rather one of summary dismissal.

In my view none of the grounds of appeal are made out and
I would therefore dismiss the appeal.

COMMISSIONER A R BEECH: I agree that the appeal
should be dismissed and have nothing to add.

THE PRESIDENT: For those reasons, the appeal is dis-
missed.

Order accordingly
Appearances:Mr T C Crossley, as agent, on behalf of the

appellant.
Mr G R Luck on behalf of the respondent.
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Order.
This matter having come on for hearing before the Full Bench
on the 5th day of December 1996, and having heard Mr T C

Crossley, as agent, on behalf of the appellant and Mr G R
Luck on behalf of the respondent, and the Full Bench having
reserved its decision on the matter, and reasons for decision
being delivered on the 20th day of December 1996 wherein it
was found that the appeal should be dismissed, it is this day,
the 20th day of December 1996, ordered that appeal No 1563
of 1996 be and is hereby dismissed.

By the Full Bench
(Sgd.) P.J. SHARKEY,

[L.S] President.
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Reasons for Decision.

THE PRESIDENT: This is an appeal against the decision of
the Government School Teachers Tribunal (hereinafter referred
to as “the Tribunal”).

By its decision, made on 23 May 1996, the Tribunal
dismissed an application by the appellant organisation of
employees, whereby it sought the orders, directions,
interpretation and declarations referred to in the reasons for
decision of the Tribunal (see page 13 of the appeal book)
(hereinafter referred to as “AB”)). Most significant were the
orders sought for the permanent stay of an inquiry commenced
under s.7C of the Education Act 1928 (as amended) (hereinafter
referred to as “the Education Act”).

It is against that decision that the appellant appeals on the
following grounds—

“The Government School Teachers’ Tribunal erred in law in
finding:

1. Regulation 135 of the Education Act did not apply
to inquiries instituted pursuant to s.7C of the Educa-
tion Act 1928 in that:

(a) It was common ground that at no stage of the
inquiry by Ms N Reeves between 1 Septem-
ber 1994 and on or about 13 December 1994
or in the investigation by Mr D Maisey be-
tween 13 December 1994 and 13 February
1995 that the procedure in Regulation 135 had
been complied with (specifically,

(i) that the Chief Executive Officer did not
cause a copy of the complaint made
against the teacher by parents or pu-
pils or by some other person to be re-
ferred to the teacher for his remarks;

(ii) after receipt of the teacher’s remarks,
the Chief Executive Officer shall, if he
considers the complaint worthy of in-
vestigation, inform the complainant
that an investigation of the complaint
will be made upon receipt by the Chief
Executive Officer of the complaint in
writing on a departmental form and
singed (sic) by the complainant before
a Justice of the Peace and that upon the
application of the complainant, the
appropriate departmental form should
be supplied to him;
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(iii) if the complaint so signed differs in sub-
stance from the original complaint re-
ferred to in paragraph (i), no further
action shall be taken by the Chief Ex-
ecutive Officer and the complainant
should be informed accordingly; but if
the complaint so signed does not differ
in substance from the original com-
plaint, the Chief Executive Officer may
cause an inquiry to be held, and notice
of that inquiry shall be given to the
teacher against whom the complaint
was made, and to the complainant, at
least a week before the date fixed for
the inquiry;

(iv) if it appears that (sic) the Chief Execu-
tive Officer that the complaint is of a
nature which would admit of a settle-
ment between the parties, without a
formal inquiry, every assistance shall
be given to the parties to reach a settle-
ment; and

(v) at an inquiry referred to in this Regula-
tion, the Officer holding or presiding
over, the inquiry may permit a mem-
ber of the Parents’ and Citizens Asso-
ciation or one other person, who is not
a legal practitioner, to be present;

(vi) the teacher against whom the complaint
was made may, if he so desires, have a
friend or an adviser present, and the
complainant may, if he so desires, have
a friend or an adviser present; but the
friend or adviser shall not be a legal
practitioner or a person employed by a
legal practitioner.)

2. A determination that compliance with the require-
ments of regulation 135 was and is mandatory, must
necessarily result in a determination that the enquiry
into allegations of misconduct by Mr Phillip Bur-
rows has not been conducted in accordance with
statutory authority and is thus null and void.

Orders
The Applicant seeks:

(a) a declaration that no action now taken by the author-
ised person in order to comply with the provisions
of Regulation 135 could render lawful that which is
unlawful; and

(b) the Applicant further seeks a declaration that a new
appointment by the Chief Executive Officer under
s.7C of the Education Act 1928 would not be capa-
ble in fact or in law of meeting the requirements of
regulation 135 by reason, inter alia, of the passage
of time.”

BACKGROUND
The background to this matter is set out in detail in the

chronology tendered on behalf of the appellant.
Briefly, however, what occurred was this. Following

allegations made to the police, anonymously, in 1993, Mr Philip
Murray Burrows, a teacher employed by the respondent, was
arrested and charged on three counts of indecent dealing. The
charges were dismissed in the Court of Petty Sessions at Perth
in 1994. However, the Principal of the school at which Mr
Burrows taught reported to the District Superintendent with
details of complaints resulting from interviews with children
by a psychologist and a social worker.

Notice of the institution of a s.7C inquiry was given to Mr
Burrows by letter dated 29 August 1994 written by the then
Chief Executive Officer of the Ministry of Education. The
authorised person, Ms Reeves, conducting the inquiry, was
replaced after Mr Burrows’ solicitors requested that she
disqualify herself on or about 13 December 1994. The new
authorised person, Mr Maisey, embarked upon the s.7C inquiry.

The application to which I have referred was dismissed for a
number of reasons. The reasons relevant to this appeal (see
pages 21-23 (AB)) can be summarised as follows.

It was not correct that an inquiry conducted under s.7C of
the Education Act may only be embarked upon after the
procedures contained in regulation 135 of the Education Act
Regulations 1960 (as amended) (hereinafter referred to as “the
Education Act Regulations”) have been followed.

The Tribunal relied upon a decision of the Tribunal itself in
1987 in SSTU v Honourable Minister for Education 67 WAIG
1028.

The Tribunal concluded that s.7C of the Education Act and
regulation 135 of the Education Act Regulations were separate
and distinct, and that either might be used by the Chief
Executive.

S.7C of the Education Act reads as follows—
“(1) ...
 (2) For the purposes of this section a teacher shall be

guilty of misconduct if—
(a) he disobeys or disregards a lawful order ap-

plicable to him as a person on the teaching
staff of the department;

(b) he fails to comply with or contravenes any of
the provisions of this Act or the regulations;

(c) he is absent from school without leave;
(d) he wilfully makes a false entry in a return or

register;
or

(e) he engages in disgraceful or improper conduct
in his official capacity or otherwise by reason
of which he ceases to be a fit and proper per-
son to hold office as a teacher.

 (3) Where it appears to the chief executive officer that a
teacher may be guilty of misconduct the chief ex-
ecutive officer shall cause an inquiry to be held by
an authorized person.

(4) It is not necessary for an inquiry under subsection
(3) to be formal but the teacher shall be informed of
the nature of the alleged misconduct and be given an
opportunity of furnishing an explanation in relation
thereto.

 (5) ...
 (6) ...
 (7) ...
(8) ...
 (9) Where—

(a) after an inquiry has been held under subsec-
tion (3) the chief executive officer is not satis-
fied that the teacher has been guilty of
misconduct; or

(b) upon the hearing by a court of the charge
against a teacher referred to in subsection
(5)(b) who has been suspended from duty un-
der that subsection the teacher does not plead
guilty to, and is not found guilty of, the of-
fence with which he was charged or of another
offence that appears to the chief executive of-
ficer to be such as to constitute misconduct by
the teacher, or the charge against such a teacher
is not proceeded with,

the chief executive officer shall, if he has not already
done so, remove the suspension.

(10) ...
(11) ...
(12) Where as a result of an inquiry under this section the

chief executive officer determines that a teacher is
guilty of misconduct he may—

(a) by order in writing impose one or more of the
following punishments on the teacher,
namely—

(i) a reprimand;
(ii) a fine not exceeding $200;

(iii) transfer the teacher at the teacher’s own
expense;

(iv) reduce the teacher’s salary grade;
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(v) reduce the teacher from one position
to another carrying a lower salary or
remuneration; or

(vi) subject to subsection (15), suspension
for any period up to 12 months; or

(b) make a report and recommendation to the
Minister that the teacher be dismissed.

(13) Upon considering the report and recommendation of
the chief executive officer made pursuant to subsec-
tion (12)(b) and the explanation (if any) given by the
teacher pursuant to subsection (4) the Minister may
order in writing that the teacher be dismissed and
the order has effect accordingly.

(14) A fine imposed pursuant to this section may be re-
covered—

(a) notwithstanding the provisions of any other
Act, by deduction from the salary of the
teacher; or

(b) as a debt to the Minister in any court of com-
petent jurisdiction.

(15) ...”
Regulation 135 of the Education Act Regulations reads as

follows—
“(1) (a) Where a complaint is made against a teacher

by a parent of a pupil or by some other person,
the chief executive officer shall cause a copy
of the complaint as so made to be referred to
the teacher for his remarks.

(b) After receipt of the teacher’s remarks, the chief
executive officer shall, if he consider the com-
plaint worthy of investigation, inform the com-
plainant that an investigation of the complaint
will be made upon receipt by the chief execu-
tive officer of the complaint in writing on a
departmental form and signed by the complain-
ant before a Justice of the Peace and that upon
the application of the complainant the appro-
priate departmental form shall be supplied to
him.

(c) If the complaint so signed differs in substance
from the original complaint referred to in para-
graph (a) no further action shall be taken by
the chief executive officer and the complain-
ant shall be informed accordingly; but if the
complaint so signed does not differ in sub-
stance from the original complaint, the chief
executive officer may cause an inquiry to be
held, and notice of that inquiry shall be given
to the teacher against whom the complaint was
made, and to the complainant, at least a week
before the date fixed for the inquiry.

(2) If it appears to the chief executive officer that the
complaint is of a nature which would admit of a set-
tlement between the parties, without a formal inquiry,
every assistance shall be given to the parties to reach
a settlement.

(3) (a) At an inquiry referred to in this regulation, the
officer holding, or presiding over, the inquiry
may permit a member of the Parents and Citi-
zens’ Association or one other person, who is
not a legal practitioner, to be present.

(b) The teacher against whom the complaint was
made may, if he so desires, have a friend or an
adviser present, and the complainant may, if
he so desires, have a friend or an adviser
present; but the friend or adviser shall not be a
legal practitioner or a person employed be a
legal practitioner.

(c) Except as provided in paragraphs (a) and (b),
no person, other than those whose attendance
is necessary, shall be present at an inquiry.”

The case for the appellant was that, before 1981, when s.7C
was inserted in the Education Act, regulation 134 of the
Education Act Regulations, which was in the same terms as
s.7C, ran together with regulation 135 in the Education Act
Regulations. Regulation 134 dealt with complaints made

against a teacher by a superior departmental officer. Regulation
135 dealt with and deals with complaints from outside sources
such as “a parent, pupil or some other person”. Regulation
135 provided and provides no penalty. S.7C does. Regulation
134 did.

As submitted by Mr Hooker (of Counsel), it is unnecessary
to consider the history of the legislation and Education Act
Regulations. One has only to interpret them giving their
ordinary and natural meaning to the words in terms of the
Education Act and Education Act Regulations as a whole. To
do so creates no absurdity, no ambiguity, or no repugnance or
inconsistency (see Broken Hill South Ltd (Public Officer) v
Commissioner of Taxation (NSW) [1936-1937] 56 CLR 337
at 371 (HC) per Dixon J).

S.7C(3) of the Education Act provides that where it appears
to the Chief Executive Officer that a teacher may be guilty of
misconduct (as to what misconduct is see s.7C(2)), then the
Chief Executive Officer shall cause an inquiry to be held by
an authorised person. The word “shall” is used here
imperatively (see s.56(2) of the Interpretation Act 1984 (as
amended)).

Therefore, where it appears to the Chief Executive Officer
that a teacher may be guilty of misconduct, it is his/her duty to
cause an inquiry to be held under and in accordance with s.7C
of the Education Act. There are consequences which can flow
from such an inquiry, including dismissal (see s.7C(12) and
(13)).

There were rights of appeal then in relation to that process,
the Government School Teachers Tribunal then still being in
existence.

Regulation 135 is one of the Education Act Regulations made
under s.28 of the Education Act. By its plain words it enables
a complaint against a teacher, whether of misconduct or not,
to be referred to the teacher and for investigation, for settlement
of the matter to be facilitated, but only where this can be done
without a formal inquiry. There is no prescription for the
consequences of an inquiry. Obviously, the regulation provides
a mechanism to attempt to resolve complaints against teachers.
It does not provide a mechanism to deal with misconduct. By
its terms, it does not provide any alternative to the procedure
prescribed by s.7C of the Education Act. By its terms, the
regulation does not, in any way, derogate from the mandatory
duty cast upon the Chief Executive Officer in cases of
misconduct to comply with the requirements of s.7C.

Indeed, nothing was said to persuade me that the regulation
could detract from the statutory duty created by s.7C. I cannot
see how a regulation, in these circumstances, can. In any event,
regulations 134 and 135 of the Education Act Regulations
themselves were different provisions dealing with different
matters, just as s.7C and regulation 135 are.

Under s.7C there need be no complaint. It is required only
that it appear to the Chief Executive Officer that there is
misconduct to bring into existence the necessity for him/her to
cause an inquiry to commence.

There is no requirement at all that regulation 135 must be
complied with before the Chief Executive Officer carries out
his mandatory duties under s.7C(3). Indeed, the contrary is
the case.

There was an application to extend time within which to file
and serve the appeal books herein and to apply to extend time
to do so. There was no evidence of injustice being likely to be
occasioned to the respondent were this application granted,
the respondent having had adequate warning of the contents
of the appeal book. There was the prospect of detriment to the
appellant if the application were not granted. Further, there
was plainly a question of some substance to be heard and
determined on appeal. The application was therefore granted.

For those reasons, I would dismiss the appeal, no error having
been established on the part of the Tribunal.

COMMISSIONER J F GREGOR: I agree with the reasons
for decision of His Honour the President and the order proposed
and have nothing further to add.

COMMISSIONER C B PARKS: I agree with the reasons
for decision of His Honour the President and the order proposed
and have nothing further to add.

THE PRESIDENT: For those reasons, the appeal is
dismissed.
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Order accordingly.
Appearances: Mr A Hodge (of Counsel), by leave, and with

him Ms H E Prince (of Counsel), by leave, on behalf of the
appellant.

Mr R Hooker (of Counsel), by leave, and with him Mr G C
Edwards on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
State School Teachers Union of WA (Inc)

(Appellant)
and

The Minister for Education.
(Respondent)

No 830 of 1996.
BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY.
COMMISSIONER J F GREGOR.
COMMISSIONER C B PARKS.

22 January 1997.
Order.

THIS matter having come on for hearing before the Full Bench
on the 18th day of December 1996, and having heard Mr A
Hodge (of Counsel), by leave, and with him Ms H E Prince
(of Counsel), by leave, on behalf of the appellant and Mr R
Hooker (of Counsel), by leave, and with him Mr G C Edwards
on behalf of the respondent, and the Full Bench having reserved
its decision on the matter, and reasons for decision being
delivered on the 22nd day of January 1997 wherein it was
found that the appeal should be dismissed, it is this day, the
22nd day of January 1997, ordered that appeal No 830 of 1996
be and is hereby dismissed.

By the Full Bench.
(Sgd.) P. J. SHARKEY,

[L.S] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
State School Teachers Union of WA (Inc)

(Appellant)
and

The Minister for Education.
(Respondent)

No 830 of 1996.
BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY.
COMMISSIONER J F GREGOR.
COMMISSIONER C B PARKS.

22 January 1997.
Order.

THIS matter having come on for hearing before the Full Bench
on the 18th day of December 1996, and having heard Mr A
Hodge (of Counsel), by leave, and with him Ms H E Prince
(of Counsel), by leave, on behalf of the appellant and Mr R
Hooker (of Counsel), by leave, and with him Mr G C Edwards
on behalf of the respondent, it is this day, the 22nd day of
January 1997, ordered as follows—

(1) THAT time be and is hereby extended to and includ-
ing the 14th day of October 1996 for the appellant
herein to file an application to lodge an application
to extend time for lodging appeal books.

(2) THAT time be and is hereby extended to the appel-
lant herein to lodge and serve appeal books until and
including the 14th day of October 1996.

By the Full Bench.
(Sgd.) P. J. SHARKEY,

[L.S] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Vanguard Video Group Pty Ltd t/a Videolink Mirrabooka

(Appellant)

and

Timothy Atkins.

(Respondent)

No. 1265 of 1996.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P.J. SHARKEY.

SENIOR COMMISSIONER G.L. FIELDING.
COMMISSIONER J.F. GREGOR.

4 February 1997.

Reasons for Decision.
THE PRESIDENT: This is an appeal under s.49 of the Indus-
trial Relations Act 1979 (as amended) (hereinafter referred to
as “the Act”) against the decision of the Commission, consti-
tuted by a single Commissioner.

The appellant appeals against the decision of the Commis-
sion at first instance ordering that it pay to the respondent the
sum of $2760.00 by way of compensation for unfair dismissal.

The respondent had been employed by the appellant which
had terminated his employment on 29 March 1996, paying
him “one weeks average pay” in lieu of notice (see page 17 of
the appeal book (hereinafter referred to as “AB”)).

The appellant appeals against that decision on the basis that
the Commission erred in calculating the compensation ordered
to be paid to the respondent (the applicant at first instance).
The errors alleged (and I paraphrase) are that the respondent
was paid one week’s full wages in lieu of notice by the appel-
lant upon the termination of his employment, and therefore
did not have one week when he was unpaid. It was also al-
leged on behalf of the appellant that the Commission had erred
in its method of calculating the amount of compensation.

There was no appeal against the finding of the Commission
at first instance that the respondent was unfairly dismissed
which, although not expressly made, was clearly made. There
was no appeal against the decision to award compensation.
The applicant, at first instance, did not seek reinstatement, but
sought an amount of compensation based on what he said was
the five months unexpired period of his contract of employ-
ment.

The Commission at first instance issued its reasons for deci-
sion on 15 August 1996.

A minute of proposed order issued on 21 August 1996. That
minute, in its relevant parts, reads as follows—

“1. THAT monies representing an amount calculated on
the basis of the difference between the rate the Ap-
plicant received when he was employed by the Re-
spondent and that which he receives from present
employment which commenced one week after the
termination of his employment with the Respond-
ent, be paid to the Applicant within 21 days of the
date of this Order; and

 2. IN accordance with (1) above the amount of com-
pensation shall be $2,856.00 being $456.00 for one
week and the balance ascertained by reference to the
difference between his wage with the Respondent
and that which could be reasonably expected from
his present employment.”
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There is no record of what occurred at the speaking to the
minutes which ensued. However, it was common ground be-
tween the parties on this appeal that the Commission at first
instance, on the speaking to the minutes, had heard evidence
from the bar table.

Following the speaking to the minutes, the Commission at
first instance issued an order on 28 August 1996 which, for-
mal parts omitted, reads as follows—

“1. THAT monies representing an amount calculated on
the basis of the difference between the rate the Ap-
plicant received when he was employed by the Re-
spondent and that which he receives from present
employment which commenced one week after the
termination of his employment with the Respond-
ent, be paid to the Applicant within 21 days of the
date of this Order; and

 2. IN accordance with (1) above the amount of com-
pensation shall be $2,760.00 being $366.00 (net
wage) for one week and the balance ascertained by
reference to the difference between his wage with
the Respondent and that which could be reasonably
expected from his present employment.”

No reasons issued to explain the differences between the
amount of the order referred to in the minutes of proposed
order and the amount of the order in the order itself.

The only oral evidence given upon the hearing and determi-
nation of the application was that of the respondent, who gave
evidence on his own behalf, and that of Mr William Hill, a
director of the appellant, who gave evidence for the appellant.

The only evidence before the Commission at first instance
relevant to the subject matter of this appeal was, summarised,
as follows.

The evidence was given by the respondent and it was that
his gross wage whilst employed by the appellant was $456.00
per week (see pages 8-9 of the transcript at first instance (here-
inafter referred to as “TFI”)).

His evidence, further, was that in his new employment, into
which he entered approximately one week after he left the
employment of the appellant, his wage was quite a bit lower.
His gross wage at the time of the hearing of his application
was $336.00 “take home”, which he said was for roughly 34
hours with no penalties, no overtime or no public holidays.
This, however, varied depending on what shift he worked (see
page 34 (TFI)). As I have said, this was his nett pay. He did
not know his gross wage, and accordingly there was no evi-
dence before the Commission of his gross wage. That evi-
dence was not challenged or contradicted.

Relevantly, as the reasons for decision show, the Commis-
sion at first instance found, and did so correctly, that the re-
spondent, Mr Atkins, found employment one week after the
appellant terminated his services. The Commission also found
that in his new employment the respondent earned approxi-
mately $340.00 per week nett when he was able to work a
maximum number of hours (see pages 14-15 (AB)).

The Commission at first instance found, too, that the re-
spondent was in part-time temporary employment. There was
evidence of that from Mr Atkins.

The Commission held that, in assessing the compensation
to be ordered to be paid, the Commission should take into
account the week during which the respondent was unemployed
(see page 14 (AB)).

The Commission also held that it should take into account
an amount calculated on the basis of the difference between
the respondent’s rate of pay when he was employed by the
appellant, namely $456.00 gross per week, and the amount
which he was able to earn in his new employment, which the
Commission found was the nett amount, namely $340.00 per
week. In other words, the Commission’s order for compensa-
tion was the figure which it reached by calculating the differ-
ence between a gross figure (earned in his employment by the
appellant) and a nett figure (earned in his employment with
his new employer).

Insofar as the amount was based on that difference, that is
the difference between a gross figure and a nett figure, then
the Commission at first instance erred. The amount to be
awarded was to be correctly assessed as the difference

between the two different wages. However, it could only be
done by taking the difference between gross and gross or nett
and nett. As a matter of law, the amount ordered to be paid
should have represented the difference between the previous
gross wage and the new gross wage (less the amount paid in
lieu of notice) (see Tak Lau Kwa v Smartt and Another 64
WAIG 858 (FB) and Cullen v Trapell [1979-1980] 146 CLR 1
(HC)).

Mr Hill’s submission to us that the correct calculation in-
volved taking the difference between the new and previous
nett wages was, to some extent, correct, except that it should
have been the difference between the two gross wages. He
quantified that amount at $28.00 multiplied by the amount of
20 weeks.

I have already referred to the speaking to the minutes. There
was no record of what occurred upon the speaking to the min-
utes, and particularly no record by way of transcript. I would
remark that it is the duty of the Commission at first instance to
record what occurred at first instance so that the Full Bench
can properly deal with the matter on appeal, otherwise that
failure might constitute an error of law (see Cook v Blackburn
[1989] VR 35 (FC) and the cases cited therein, as well as
Klopper v Hogg [1961] WAR 92 (SC) and Caratti v Commis-
sioner of Police [1974] WAR 73 (SC)).

I have already observed that, after the speaking to the min-
utes, an order issued in different terms. It is clear, too, that this
was done following submissions and perhaps evidence from
the bar table on behalf of the parties upon the speaking to the
minutes. The amount ordered to be paid was then calculated
on the difference between the respondent’s previous earnings
and his new earnings, but it is not quite clear what these were
found to be. There is reference to an amount of $366.00 nett
wage for one week, but there are no reasons in support of this
order, and there is no record of any finding as to the wage
“which could reasonably be expected from his (the respond-
ent’s) present employment”.

Upon appeal, Mr Hill from the bar table, appearing as a di-
rector of the appellant, informed the Full Bench that the Com-
mission at first instance had been informed upon the speaking
to the minutes that the nett wage paid to the respondent during
his employment by the appellant was $366.60 (see page 7 of
the transcript on appeal). Mr Hill also submitted that the Com-
mission had erred in ordering compensation for the week fol-
lowing the respondent’s dismissal, which he submitted was
covered by the amount paid in lieu of notice. Mr Hill’s sub-
mission was therefore that, because the Commission had evi-
dence from him on the speaking to the minutes of the nett
weekly wage paid to the respondent whilst he was in the ap-
pellant’s employ, then the calculations should have been ef-
fected in the following manner. Based on the nett wage which
the respondent was previously receiving, namely $366.60, as
opposed to the nett wage at his new employment, namely
$340.00, there is a difference of $26.60, being 18 weeks from
the date of dismissal to the date of the hearing before the Com-
mission, and the amount therefore which should have been
ordered was $478.80 in toto.

The respondent, Mr Atkins, submitted that there was no er-
ror. He also submitted that the figure of $336.00 nett was the
figure earned in his new employment for 34 hours work per
week with no penalties (see page 18 of the transcript on ap-
peal). He conceded that there was no evidence of the gross
figure earned by him in his new employment before the Com-
mission at first instance because he did not know it.

The Commission at first instance did err in its calculations
in not assessing compensation based on the difference between
the gross weekly wage of the respondent whilst employed by
the appellant and the gross weekly wage which he received
whilst employed by his new employer. Even if that were not
so, then there is no indication of what the real findings which
the Commission made were which it was necessary to make
in reaching the decision which it did as to quantum. Prima
facie then, the amount of quantum seems to be based on an
erroneous calculation.

Further, insofar as this decision was a discretionary one, then
there was an error according to the principles expressed in
House v The King [1936] 55 CLR 499 (HC).

In my opinion, the appeal is made out in that the calcula-
tions were erroneous. If that were not so, then there were no
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reasons which support another view and no findings which
support another view. It is necessary that the Commission make
the findings which the evidence enables it to make. Whether
there is sufficient evidence to find the gross wages necessary
to be used in the calculations seems doubtful. However, that is
a matter for the Commission at first instance.

I would uphold the appeal. I would suspend the decision at
first instance and remit the matter to the Commission at first
instance to make the findings of fact open on the evidence,
and to otherwise hear and determine the matter according to
law and these reasons.

There was an application to extend time in which to lodge
the appeal books. The notice of appeal was filed on 18 Sep-
tember 1996 against the decision made on 28 August 1996. It
was therefore filed within time. However, the appeal book was
filed on 3 October 1996, which was, on reflection, within time
and did not require an order. That was because the appellant is
required to lodge, within 14 days of filing a notice of appeal,
three copies of an appeal book prepared and bound in such
manner as the Registrar may approve (see regulation 29(10)
of the Industrial Relations Commission Regulations 1985 (as
amended)). Even if that were not so, then the justice of the
matter would plainly require an extension of time (see Ryan v
Hazelby and Lester t/a Carnarvon Waste Disposals 73 WAIG
1752). Accordingly, such application was granted.

SENIOR COMMISSIONER G L FIELDING: I have the
advantage of reading the reasons for decision prepared by the
President. I agree with the President that the appeal should be
allowed and that the matter should be remitted to the Chief
Commissioner for further consideration. I can shortly state my
reasons for so concluding.

There can be no question, as both the Appellant’s agent and
the Respondent acknowledged, that in assessing compensa-
tion for the unfair dismissal much depends on the income lost
by the Respondent as a result of the dismissal. That can only
be done satisfactorily by comparing the gross level of remu-
neration earned in the old job with the gross level in the new
job. The evidence before the Commission draws only a com-
parison between the gross amount earned whilst in the employ
of the Appellant with the nett amount earned in the new job.

Apparently at the Speaking to the Minutes of the Order pro-
posed by the Chief Commissioner the quantum of the Respond-
ent’s nett earnings whilst in the Appellant’s employ was
mentioned and agreed. However, what seems not to have been
challenged is the fact, disclosed in the evidence at the hearing,
that the nett earnings of $366 per week for the Respondent in
his new job were, his earnings in “a good week”. The earnings
were, it seems, not truly representative of his normal level of
remuneration in his new job. In fact the Respondent, testified
that he did not know what his current wage was and that it
could vary. Indeed, he testified that his employment with his
new employer was initially temporary and that his wages ‘var-
ied greatly’. In the course of the appeal he was at pains to
point out that he restated that position during the process of
the Speaking to the Minutes of the proposed Order. In the cir-
cumstances to use what in effect is an atypical week’s earn-
ings, as the Appellant now wishes the Full Bench to do, might
not produce a fair assessment of the Respondent’s loss.

If it is accepted that the sum of $366 nett per week was not
typical of the Respondent’s weekly earnings in his new job it
might afford a basis for determining a compensatory award
greater than that now advanced by the Appellant. In the ab-
sence of more information it is difficult to see how, on the
material made available to the Full Bench, such an award could
be made with any accuracy.

It is not clear from the record of proceedings whether the
learned Chief Commissioner accepted the position to be as the
Respondent testified it to be, although if he did it might ex-
plain why the Chief Commissioner awarded much more than
appears to be justified based on the highest rate of remunera-
tion received by the Respondent in his new job. Certainly, the
learned Chief Commissioner expressly acknowledged in his
reasons for decision that the Respondent’s employment was
“temporary”. Rather than speculate as to what was said by the
parties at the Speaking to the Minutes of the proposed Order
and accepted by the learned Chief Commissioner on that oc-
casion, it seems to me that the fairest way to deal with the
matter is to suspend the compensatory award and remit the

matter to the learned Chief Commissioner for further hearing
and determination as to the quantum of compensation.

COMMISSIONER J. F. GREGOR: I have the advantage of
reading in draft form the reasons for decision prepared by the
President. I agree that the appeal should be allowed but that it
should be remitted to the Chief Commissioner for further con-
sideration. Shortly put my reasons as follows.

In his reasons for Decision the learned Chief Commissioner
wrote that:

“On what was presented to me I consider that compen-
sation arising from the dismissal should take into account
the week during which Mr Atkins was unemployed and
an amount calculated on the basis of the difference be-
tween his rate of pay when he was employed by the Re-
spondent ($456.00 gross per week) and that which he can
expect to earn from his present employment. This com-
prehends that his net earnings when he is able to work a
maximum number of hours is approximately $340.00 per
week. This it is the temporary employment. The amount
accords with the provisions of Section 23A(4) of the Act.
On this basis the Applicant is to received $2,856.00.”

The quotation above records that the amount according to
the provisions of S23A(4) of the Act. This section limits the
amount ordered to be paid to six months remuneration but
what is more relevant for this case, it provides that the Com-
mission may calculate the amount on the basis of an average
rate received during any relevant period. The Minutes of Pro-
posed Order issued on 21 August 1996 do not appear to ad-
dress the question of averaging but the amount of compensation
was changed following Speaking to the Minutes and in the
final order published on 28 August 1996 different amounts of
compensation are shown to those that appear in the Minutes
of Proposed Order of 21 August. It is reasonable to conclude
that at the Speaking to the Minutes there suggestions made to
the Chief Commissioner that he took into account. I have not
seen a record of the proceedings before the Chief Commis-
sioner for Speaking to the Minutes and unable therefore to
reach a conclusion as to why the changes were made. What
was said is fundamental to the proper determination of this
appeal. In my view the matter should be remitted to the learned
Chief Commissioner for further hearing and determination of
the quantum of compensation.

THE PRESIDENT: For those reasons, the appeal is upheld,
the decision at first instance suspended, and the matter remit-
ted to the Commission at first instance.

Order accordingly,
Appearances:Mr W Hill on behalf of the appellant.
Mr T Atkins on his own behalf as respondent.
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Vanguard Video Group Pty Ltd t/a Videolink Mirrabooka

(Appellant)

and

Timothy Atkins.

(Respondent)

No 1265 of 1996.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P.J. SHARKEY.

SENIOR COMMISSIONER G.L. FIELDING.
COMMISSIONER J.F. GREGOR.

4 February 1997.

Order.
THIS matter having come on for hearing before the Full Bench
on the 17th day of December 1996, and having Mr W Hill on
behalf of the appellant and Mr T Atkins on his own behalf as
respondent, and the Full Bench having reserved its decision
on the matter, and reasons for decision being delivered on the
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4th day of February 1997, and the appeal having been upheld,
it is this day, the 4th day of February 1997, ordered and di-
rected as follows—

(1) THAT appeal No 1265 of 1996 be and is hereby up-
held.

(2) THAT the decision of the Commission in applica-
tion No 652 of 1996 made on the 28th day of August
1996 be and is hereby suspended and the matter re-
mitted back to the Commission at first instance to
make the findings of fact open on the evidence, and
to otherwise hear and determine the matter accord-
ing to law and the reasons of the Full Bench.

(3) THAT time be and is hereby extended to the 4th day
of October 1996 for the appellant herein to file an
application to extend time for lodging appeal books.

(4) THAT time be and is hereby extended to the appel-
lant herein to lodge and serve appeal books until and
including the 3rd day of October 1996.

By the Full Bench,
(Sgd.) P.J. SHARKEY,

[L.S] President.

FULL BENCH—
Appeals against decision of

Industrial Magistrate—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch

(Appellant)

and

Centurion Industries Ltd.

(Respondent)

No 1654 of 1996.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P.J. SHARKEY

CHIEF COMMISSIONER W.S. COLEMAN
COMMISSIONER C.B. PARKS.

3 February 1997.

Reasons for Decision.
THE PRESIDENT: This appeal was against the decision of
the Industrial Magistrate to order that an amount alleged not
to have been paid under the subject award, the Metal Trades
(General) Award, No 13 of 1965 (hereinafter referred to as
“the award”), be paid to the employee referred to in the com-
plaint, namely Mr David Anthony Coci.

The original decision on the complaint at first instance was
before the Full Bench upon appeal in MEWU v Centurion
Industries Ltd 76 WAIG 1287 (FB).

As a result, the complaint was remitted to the learned Indus-
trial Magistrate to be heard and determined according to law.

The Industrial Magistrate found that, had the defendant com-
pany understood that Mr Coci was a permanent employee, he
would have been remunerated at a different rate without the
20 per cent loading which he was paid. Her Worship was sat-
isfied that Mr Coci would have received the additional pay-
ments prescribed in clause 23 of the award for public holidays
and annual leave instead of the 20 per cent loading. Her Wor-
ship found that the annual rate payable to Mr Coci as a perma-
nent employee would have been $12.75 per hour. As a result,
she made calculations as to wages, annual leave and notice
payable under the award at $12.75, which totalled $14,037.72.
She calculated what he was paid as $15,116.40. Her Worship

then set off these amounts one against the other ((ie) the total
amount which she calculated as payable under the award, and
the total amount actually paid).

The first substantial ground of appeal alleges that Her Wor-
ship erred in setting off the amount of monies paid as an hourly
rate against award entitlements for public holidays, annual leave
and notice. It was, as the Full Bench found, common ground
that these entitlements had not been paid to Mr Coci.

In Jose v Geraldton Resource Centre Inc 75 WAIG 2316
(FB) the Full Bench held as follows—

“(1) Where there is a private contract between the parties
for purposes outside an award, an employee cannot
afterwards say that payments made pursuant to the
contract were in satisfaction of award entitlements
outside the agreed purpose of the payment (see Poletti
v Ecob 91 ALR 381 at 391-394 and Como Invest-
ments Pty Ltd v McCorry 72 WAIG 1282).

 (2) Furthermore, where outstanding award entitlements
are owing to the employee and the employer pays
the sum to the employee for purposes other than sat-
isfaction of the award, the employer cannot after-
wards claim to have met award obligations (see
Poletti v Ecob (op cit)).

 (3) The employer’s obligation under the award is nor-
mally to pay one sum of money for each pay period,
and that sum will be calculated according to the hours
worked, the nature of the work and other circum-
stances which give rise to an entitlement to be paid
loadings, allowances and the like (see Silberschneider
v MRSA Earthmoving Pty Ltd (op cit) at page 1005
per Olney J).

 (4) Subject to the Act, a person cannot be freed from or
discharged from any liability or penalty or from the
obligation of any award, etc, by reason of any con-
tract made or entered into by him or on his or her
behalf. Further, every such contract, insofar as it
purports to annul or vary any such award, is null and
void to that extent (see s.114 of the Act).”

Those are the principles which should have been applied at
first instance.

In this case, the employer paid a casual rate of pay to an
employee who was not a casual employee but a permanent
employee. Such an amount was in excess of the prescribed
amount under the award. However, the respondent employer
did not pay Mr Coci his award entitlements for public holiday
pay, annual leave and notice upon termination.

What Her Worship did was to allow the employer to say that
payments made pursuant to the contract were in satisfaction
of award payments, when to say so was outside the agreed
purpose of payment (see Jose v Geraldton Resource Centre
Inc (op cit) (FB)). The agreed purpose of the payment was as
a wage payable to a casual employee. Mr Coci was not a casual
employee.

Further, the contract of employment did not contemplate any
liability for the proper award entitlements, and payments made
under it for other agreed purposes could not be retrospectively
applied in satisfaction of liability under the award (see Jose v
Geraldton Resource Centre Inc (op cit) (FB)). Put another way,
the employer cannot now claim to have applied the monies
paid to Mr Coci to satisfy award obligations when the monies
were specifically paid for other purposes. Further, the respond-
ent could not be freed from or discharged from its liability or
from its obligation to pay amounts for annual leave, notice
and public holidays by reason of a contract which it entered
into whereby it purported to undertake obligations other than
its award obligations (see Jose v Geraldton Resource Centre
Inc (op cit) (FB) and s.114 of the Industrial Relations Act 1979
(as amended)).

The learned Industrial Magistrate erred, therefore, in setting
off the amounts not paid to satisfy the award obligations against
what was actually paid under the contract of employment.

The second significant ground of appeal was that the learned
Industrial Magistrate erred in failing to find that the amount of
the entitlements under the award should be calculated at the
rate at which Mr Coci was paid, namely $15.30 per hour.
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Reliance was placed on the award, and, in particular, clause
23—Holidays and Annual Leave, subclause (3)(b)(i) and
(ii)(dd), which provide as follows—

“(b) (i) An employee before going on leave shall be
paid the wages the employee would have re-
ceived in respect of the ordinary time the em-
ployee would have worked had the employee
not been on leave during the relevant period.

(ii) Subject to paragraph (c) hereof an employee
shall, where applicable, have the amount of
wages to be received for annual leave calcu-
lated by including the following where appli-
cable.

(aa) ...

(bb) ...

(cc) ...

(dd) Any other rate to which the employee
is entitled in accordance with the con-
tract of employment for ordinary hours
of work; provided that this provision
shall not operate so as to include any
payment which is of a similar nature to
or is paid for the same reasons as or is
paid in lieu of those payments pre-
scribed by Clause 14.—Overtime,
Clause 18.—Special Rates and Provi-
sions (Clause 5.—Special Rates and
Provisions in PART II CONSTRUC-
TION WORK), Clause 19.—Car Al-
lowance, Clause 20.—Fares and
Travelling Time (Clause 6.—Allow-
ance for Travelling and Employment
in Construction Work in PART II—
CONSTRUCTION WORK) or Clause
21.—Distant Work (Clause 7.—Distant
Work in PART II—CONSTRUCTION
WORK) of this award, nor any pay-
ment which might have become pay-
able to the employee as reimbursement
for expenses incurred.”

It was submitted that this meant that he should be paid not
what the award, a minimum rates award, prescribed, but what
Mr Coci was actually paid.

Reliance was placed on Crawford Productions Pty Ltd and
Another v The Film and Television Production Association of
Australia and Others (1983) 79 FLR 274 at 276 (FC FC) per
Smithers J where he said—

“Where there is an employment to perform services the
subject of an award the provisions of the award apply to
that employment to the extent that according to their terms
they are applicable to the employment. Any terms of the
actual contract of engagement which are in conflict with
the terms of the award do not operate to the extent of the
conflict. But so far as the terms of the actual contract of
employment are consistent with the award they operate
with full force.

...

An agreement to employ an actor at rates of pay in ex-
cess of the minimum rates prescribed in the award does
not conflict with the award. So far as rates of pay are
concerned the legal rights and duties of the parties are
governed by their agreement. The express prescription in
cl 10 of the award of a minimum amount contemplates
that the amount actually payable under the contract of
employment may exceed that minimum. The award must
be integrated on the basis that that possibility is within its
field of vision. In cases where that possibility is the real-
ity the provisions of the agreement as to rates of pay de-
fine the rights of the employee in that respect. The terms
of the award otherwise applicable apply to the employ-
ment in question with full force. In such cases a reference
in the terms of the award to the rate of remuneration to
which the employee is entitled will necessarily refer to
that rate as provided in the agreement under which he is
employed. The prescribed minimum rate is not that rate.”

It is not necessary to resort to that authority because the
plain meaning of the clause provides for payment at the rate
which the employee would have received, etc. That is the rate
of $15.30 per hour. Thus, what was due to be paid for annual
leave was required to be calculated on that basis. In not doing
so, the Industrial Magistrate erred.

The complaint alleged that the amount of annual leave due
to be paid was for the period 22 September 1993 to 7 May
1994. The learned Industrial Magistrate held (and that finding
has not been challenged) that Mr Coci was employed by the
respondent between 22 September 1993 and 7 May 1994, be-
ing “the relevant dates” (see the decision of 9 August 1995 at
page 2).

The learned Industrial Magistrate seems also to have found
that Mr Coci was employed for a period of six months by the
respondent (see page 3 of the same decision). However, the
claim contained in the Schedule to complaint No 101 of 1995
claims an amount based on the period 22 September 1993 to
29 March 1994 calculated at 26 weeks, but, in fact, 27 weeks.

When the matter was heard further, the learned Industrial
Magistrate accepted the respondent’s summary of Mr Coci’s
entitlements which were based on an employment period of
26 weeks. The complaints were not amended to reflect that
period.

However, the period of 26 weeks as a basis for entitlements
was not challenged before us. Accordingly, it is appropriate to
use it in calculating the amount due to Mr Coci, and I do so.

Thus, the amount payable to Mr Coci was as follows—
Annual Leave $1162.77
26 weeks x 2.923 hours x $15.30 per hour
Notice $ 566.10
37 hours at $15.30 per hour
Public Holidays
5 days x 7.6 hours x $15.30 per hour $ 581.40

There is no need to consider the other grounds of appeal.
I would uphold the appeal for those reasons and vary the

orders to reflect these reasons.
CHIEF COMMISSIONER W S COLEMAN: I have had

the benefit of reading the draft of the Hon President’s reasons
for decision. I agree with those reasons and with the orders
proposed.

COMMISSIONER C B PARKS: I agree with the reasons
for decision of His Honour the President and the order pro-
posed, and have nothing further to add.

THE PRESIDENT: For those reasons, the appeal is upheld
and the order at first instance will be varied.

Order accordingly
Appearances:Mr M Keogh, as agent, on behalf of the appel-

lant.
Mr J Uphill, as agent, on behalf of the respondent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch

(Appellant)

and

Centurion Industries Ltd.

(Respondent)

No 1654 of 1996.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P.J. SHARKEY

CHIEF COMMISSIONER W.S. COLEMAN
COMMISSIONER C.B. PARKS.

3 February 1997.

Order.
THIS matter having come on for hearing before the Full Bench
on the 16th day of December 1996, and having heard Mr M
Keogh, as agent, on behalf of the appellant and Mr J Uphill, as
agent, on behalf of the respondent, and the Full Bench having
reserved its decision on the matter, and reasons for decision
being delivered on the 3rd day of February 1997 wherein it
was found that the appeal should be upheld, it is this day, the
3rd day of February 1997, ordered and directed as follows—

(1) THAT appeal No 1654 of 1996 be and is hereby up-
held.

(2) THAT the decision of the Industrial Magistrate made
on the 25th day of October 1996 in complaint No
101/95/1-3 be and is hereby varied by adding to the
same an order in the following terms—
“THAT the sum of $2310.27, being the amount to
which the employee referred to in these proceedings,
Mr David Anthony Coci, was entitled to be paid by
the abovenamed respondent employer and which he
was not paid, be paid by the respondent to the said
Mr David Anthony Coci within seven days of the
3rd day of February 1997”.

By the Full Bench,
(Sgd.) P.J. SHARKEY,

[L.S] President.

PRESIDENT—
Unions—Matters dealt with

under Section 66—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Barry Corse

(Applicant)

and

David Alexander Robinson and Civil Service Association
of WA (Inc).

(Respondents)

No. 1285 of 1996.

BEFORE HIS HONOUR THE PRESIDENT
P.J. SHARKEY.

6 December 1996.

Reasons for Decision.
THE PRESIDENT: This was an application pursuant to s.66
of the Industrial Relations Act 1979 (as amended) (hereinafter
referred to as “the Act”).

The applicant was, at all material times, a member of the
respondent organisation, which was, at all material times, an
organisation as that is defined in s.7 of the Act.

There was, therefore, jurisdiction to that extent in the Com-
mission, constituted by the President, to hear and determine
the application.

Further, at all material times, the applicant was the respond-
ent organisation’s treasurer.

The applicant alleged that the respondents had refused him
full and free access to records and documents relating to the
financial affairs of the second respondent. These documents
were described in Schedule A to the application.

The applicant sought interim and final orders in the follow-
ing terms—

“1. That the Applicant have full and free access to all
records or documents of the Second Respondent re-
lating to the financial affairs of the Second Respond-
ent including but not necessarily limited to the
following:

(a) All records or documents of the Second Re-
spondent relating to the receipt or expenditure
of monies by the Second Respondent or the
acquisition, use or disposal of assets of the
Second Respondent, or the incurring of liabili-
ties by the Second Respondent;

(b) Membership Information
Full and free access to the membership roll of
the Second Respondent together with all
records or documents relating to the financial
status, details of resignations and new mem-
bers and membership procedures in relation
to the Second Respondent;

(c) CSA Controlled Entities
Full and free access to all financial records or
documents relating to Civil Service Holdings
Pty Ltd, Civil Service Insurance Agency Pty
Ltd, Civil Service Health Services Pty Ltd and
Jetwest Travel Pty Ltd.”

The respondents opposed the application for orders.
The first respondent also sought to be struck out, as a party

to the proceedings, although that application was not proceeded
with for the time being, having regard to the fact that, if ad-
verse findings had been sought against the first respondent,
then it would be the duty of the Commission to afford him an
opportunity to be heard.

I gave leave to counsel to appear because I was satisfied that
a sound exercise of discretion required this in a matter where
there were significant issues of law to be determined. I did so
even though I was aware that some disadvantage might be
occasioned to the applicant because he was an inexperienced
lay person. However, I was of opinion that such a disadvan-
tage would be reduced by a proper consideration by the Com-
mission of the fact that the applicant was an inexperienced lay
person.

Mr Corse submitted that counsel was not properly author-
ised to represent the second respondent under the rules. He
could not, of course, make such a submission in relation to Mr
Robinson in his capacity as an individual.

Mr Corse had submitted that under rule 19(j) only the Gen-
eral Secretary, other officers or employees of the Association,
or other persons appointed by the Council for the purpose could
represent the Association in proceedings before the Industrial
Relations Commission.

Rule 13(c), of course, requires the Executive Committee to
be responsible for the management and proper conduct of the
business and the carrying out of the policy of the Association
between meetings of the Council, subject to the resolutions
and decisions of the Council and to the Constitution and those
rules.

I was not persuaded on what was submitted to me that there
was anything in rule 13(c), read with rule 19(j), which pre-
vented the Executive Committee acting under rule 13(c) from
appointing solicitors and counsel to act. I was satisfied that it
was competent for the second respondent, within the rules, to
instruct solicitors and counsel.
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The question of the jurisdiction of the Commission, consti-
tuted by the President, to hear and determine this matter was
raised by the respondents. It is clear to me that the questions
squarely raised by the application in these proceedings related
to the observance of the rules, their non-observance and the
manner of their observance and were squarely within the pro-
visions of s.66 of the Act. For those reasons, too, I decided
that I had jurisdiction.

A question was also raised as to whether two witnesses served
with summonses to witness should be required to appear. The
determination of that question was adjourned to the date of
the hearing and determination of the application on 22 Octo-
ber 1996.

Mr Corse invoked rule 16 in seeking interim orders which
were in the same terms as the final orders sought. Rule 16 sets
out the duties of the Honorary Treasurer and also constitutes
the office of Honorary Treasurer.

The application for interim orders, and, indeed, for final or-
ders, was opposed.

In Brown v President, SSTU and Others 69 WAIG 1390 at
1393 principles for deciding applications for interim orders
were laid down. I would re-state those principles here, how-
ever, as follows—

(1) Applications for interim orders must be decided hav-
ing regard to s.26(1)(a), s.26(1)(c), and, where rel-
evant, s.26(1)(d) of the Act.

(2) Such applications must be decided having regard to
the objects of the Act.

(3) It is for the applicant to establish that such an order
should be made.

(4) The following factors will be relevant—
(a) That there is a substantial case to be tried.
(b) That the detriment to the applicant, if the or-

der is not made, should outweigh the detri-
ment to the respondent if the order is made.

(5) That, as a general rule, the consequences of the mak-
ing of the order should not be reversible. (There may
be exceptions to this).

(6) The promptness or otherwise of the application.
(7) Any other relevant factors.

There was some evidence that some documents and classes
of documents and information had not been made available to
the applicant. However, there were offers to make other docu-
ments and information available.

In this case, the orders sought on an interim basis were the
same as those to be sought on the final hearing and determina-
tion. The same questions of law and fact were to be deter-
mined, and the final hearing and determination of the matter
was listed only six days later, the application for interim or-
ders having been heard on 16 October 1996.

There was no evidence of any serious detriment being occa-
sioned to the applicant or the second respondent’s members,
in the meantime, if no interim orders were made.

If I did make orders as sought they would be exactly the
final orders which were sought after a hearing and the deter-
mination of this matter and would pre-empt the hearing and
determination of the matter, thus having irreversible conse-
quences. No good reason was advanced as to why I should
make an order which would have those irreversible conse-
quences.

The equity, good conscience and substantial merits of the
case therefore lay with the respondents. As a result, the appli-
cant did not establish that the orders, which it sought that the
Commission should make, should be made. For those reasons
I dismissed the application for interim orders.

Appearances:Mr B Corse on his own behalf as applicant.
Mr W Faulkner (of Counsel), by leave, on behalf of the re-

spondents.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Barry Corse

(Applicant)

and

David Alexander Robinson and Civil Service Association
of WA (Inc).

(Respondents)

No. 1285 of 1996.

BEFORE HIS HONOUR THE PRESIDENT
P.J. SHARKEY.

22 October 1996.

Order.
THIS matter having come on for hearing before me on the
22nd day of October 1996, and having heard Mr A Drake-
Brockman (of Counsel), by leave, on behalf of the applicant
and Mr S Howells (of Counsel), by leave, and with him Mr W
Faulkner (of Counsel), by leave, on behalf of the respondents,
and the parties herein having consented to waive the require-
ments of s.35(1) and s.35(3) of the Industrial Relations Act
1979 (as amended), and the parties herein having consented to
the orders herein, it is this day, the 22nd day of October 1996,
ordered and directed, by consent, as follows—

(1) THAT the respondents will provide the applicant with
access to the following documents which comprise
the financial records of the CSA and a membership
list:

(a) The Annual Financial Statements (audited) of
the CSA, copies of which have been provided
to the applicant already;

(b) The General Ledger;
(c) Bank Reconciliations;
(d) Bank Statements;
(e) Receipt Journals;
(f) Expense Journals;
(g) Daily Transactions;
(h) General Journals;
(i) Standard Journals;
(j) Monthly Journals;
(k) Year End Journals
(1) Subscriptions Journals including the number

of persons paying subscriptions; excluding
personal details capable of identifying indi-
vidual members;

(m) Accounts Receivable;
(n) Accounts Payable;
(o) Payroll Records, excluding personal details

capable of identifying individuals and their
circumstances;

(p) Trial Balance;
(q) Notes to Accounts;
(r) Balance Sheet
(s) A list of members, showing the member’s

name, initials and their financial status, to-
gether with details of the numbers of persons
paying subscriptions;

(t) Monthly Membership Reports submitted to
Council.

(2) THAT it is agreed between the parties that access to
those documents will be provided on the following
conditions:

(a) The applicant shall give the General Secre-
tary at least two working days’ notice of any
request to inspect documents, indicating in that
request the category of documents sought to
be inspected.

(b) The General Secretary will appoint a conven-
ient time and location for access within two
working days.
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(c) No photocopies of the documents shall be
taken by the applicant without the express per-
mission of the General Secretary.

(d) The applicant hereby agrees and undertakes
that subject to his obligations under Industrial
Relations Act 1979 (WA) and the Industrial
Relations Act 1988 (Cth) the regulations made
under those Acts and the Rules of the CSA
and CPSU, including the Treasurer’s obliga-
tion to report to Council and to the CSA and
CPSU Auditors, he shall not copy, remove,
discuss with any other person, or make avail-
able to any other person, any material, docu-
ment or information obtained by him in the
course of obtaining access to documents and
information pursuant to these terms of settle-
ment, including material, documents and in-
formation of the CSA or CPSU, except to his
legal adviser for the purpose of obtaining le-
gal advice. The applicant further agrees that
he shall sign a written undertaking to that ef-
fect.

(3) THAT the applicant’s application for access to the
financial records of

(a) Civil Service Holdings Proprietary Limited
(b) Civil Service Insurance Agency Proprietary

Limited
(c) Civil Service Health Services Proprietary Lim-

ited and
(d) Jetwest Travel Proprietary Limited shall be

adjourned to a date to be fixed, following no-
tification being given to the Directors of those
companies of the terms of the application be-
ing made by the applicant for access to their
financial records.

(4) THAT the applicant shall within 7 days hereof serve
upon the Secretary of the companies referred to in
(3) hereof a copy of his application, together with
notice of the documents being sought by him from
those companies at their registered office.

(5) THAT the applicant shall have leave to discontinue
his application in relation to those matters referred
to in (1) and (2) hereof within twenty-eight days
hereof. Should the applicant not discontinue his ap-
plication in relation to those matters referred to in
(1) and (2) hereof within that time, the application in
those respects shall thereafter be discontinued by
force of this order.

(Sgd.) P.J. SHARKEY,
[L.S] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Barry Corse

(Applicant)

and

David Alexander Robinson and Civil Service Association
of WA (Inc).

(Respondents)

No. 1285 of 1996.

BEFORE HIS HONOUR THE PRESIDENT
P.J. SHARKEY.

22 October 1996.

Order.
THIS matter having come on for hearing and determination of
preliminary matters and an application for interim orders be-
fore me on the 16th day of October 1996, and having heard
Mr B Corse on his own behalf as applicant and Mr S Howells

(of Counsel), by leave, and with him Mr W Faulkner (of Coun-
sel), by leave, on behalf of the respondents, and having deter-
mined that my reasons for decision will issue at a future date,
and this matter having come on for hearing and determination
on the 22nd day of October 1996 and having heard Mr A Drake-
Brockman (of Counsel), by leave, on behalf of the applicant
and Mr S Howells (of Counsel), by leave, and with him Mr W
Faulkner (of Counsel), by leave, on behalf of the respondents,
and the respondents herein having sought leave to have the
summonses to witness to Anne Banks and Freddie Tan set aside,
and there being no objection by Counsel for the applicant, it is
this day, the 22nd day of October 1996, ordered and directed
as follows—

(1) THAT the application by the applicant for interim
orders be and is hereby dismissed.

(2) THAT the summonses to witness to Anne Banks and
Freddie Tan be and are hereby set aside, subject to
the right of the applicant to reissue the same later in
these proceedings.

(Sgd.) P.J. SHARKEY,
[L.S] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Barry Corse

(Applicant)

and

David Alexander Robinson and Civil Service Association
of WA (Inc).

(Respondents)

No. 1285 of 1996.

BEFORE HIS HONOUR THE PRESIDENT
P.J. SHARKEY.

3 October 1996.

Order.
THIS matter having come on for a directions and interim or-
ders hearing before me on the 3rd day of October 1996, and
having heard Mr B Corse on his own behalf as applicant and
Mr W Faulkner (of Counsel), by leave, on behalf of the re-
spondents, and having made such orders and given such direc-
tions as are necessary or expedient for the expeditious and just
hearing and determination of this matter, it is this day, the 3rd
day of October 1996, ordered and directed as follows—

(1) THAT application No 1285 of 1996 be and is hereby
adjourned to 2.15 pm on Wednesday, the 16th day of
October 1996 for hearing and determination of pre-
liminary matters.

(2) THAT the application by the applicant herein for in-
terim orders be and is hereby adjourned for further
hearing and determination to 2.15 pm on Wednes-
day, the 16th day of October 1996.

(3) THAT leave be and is hereby granted to Mr W
Faulkner (of Counsel) to appear on behalf of the re-
spondents upon this directions hearing only.

(4) THAT the parties herein file and serve requests for
discovery and inspection within seven days of the
3rd day of October 1996.

(5) THAT discovery and inspection be given to each
party within seven days thereafter.

(6) THAT the parties herein file and serve requests for
further and better particulars of the application and
answer and counter proposal within seven days of
the 3rd day of October 1996.

(7) THAT answers to the further and better particulars
in (6) above be filed and served within seven days
thereafter.

(8) THAT the matter be listed for final hearing and de-
termination to 10.00 am on the 22nd and 23rd days
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of October 1996, subject to what is determined upon
the hearing of the preliminary matters herein.

(9) THAT the question of the status of the summonses
to witness herein issued prior to the date hereof on
behalf of the applicant herein be and are hereby ad-
journed to 2.15 pm on Wednesday, the 16th day of
October 1996 for hearing and determination.

(Sgd.) P.J. SHARKEY,
[L.S] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Registrar
(Applicant)

and

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

(Respondent)

No 1184 of 1996.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

31 January 1997.
Order.

THIS matter having come on for hearing before me on the
31st day of January 1997, and having heard Ms J H Smith (of
Counsel), by leave, on behalf of the applicant and Mr A Drake-
Brockman (of Counsel), by leave, on behalf of the respondent,
and the parties herein having consented to waive the
requirements of s.35 of the Industrial Relations Act 1979 (as
amended) (“the Act”), and the parties herein having consented
to the orders herein, it is this day, the 31st day of January
1997, ordered and directed, by consent, as follows—

(1) THAT the respondent organisation be and is hereby
granted an extension of time to make application to
the Registrar of the Commission, to alter rules 8(1),
8(2) and 6 so that those rules are not contrary to or
inconsistent with s.64A, s.64B and s.64D of the Act.

(2) THAT such application be filed by the 3rd day of
April 1997.

(3) THAT Schedule A “GROUNDS ON WHICH THE
APPLICATION IS MADE:” attached to the said ap-
plication herein be and is hereby amended by substi-
tuting the word “respondent” for the word
“Applicant” in the third paragraph of the said Sched-
ule.

(Sgd.) P. J. SHARKEY,
[L.S] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Registrar
(Applicant)

and
The Musicians’ Union of Australia, Perth Branch (Union of

Employees).
(Respondent)

No 1488 of 1996.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

17 December 1996.
Reasons for Decision.

THE PRESIDENT: This is an application by the Registrar
under s.66(7) of the Industrial Relations Act 1979 (as amended)
(hereinafter referred to as “the Act”), whereby he alleges that
rules 28(1), 28(2) and 25(3) of the rules of The Musicians’
Union of Australia, Perth Branch (Union of Employees) are
contrary to or inconsistent with s.64A, s.64B and s.64D of the
Act. He does so on the following bases—

(1) Rule 28(1) provides that a member may resign his
membership of the union by notice in writing pro-
vided that all fines, fees, levies and subscriptions are
paid to the end of the quarter in which the resigna-
tion is submitted.

(2) Rule 28(2) provides that notice in writing shall be
addressed to the Secretary/Treasurer and delivered
to the Secretary/Treasurer or forwarded by mail to
the registered office of the union.

(3) S.64A(1) and (2) of the Act requires written notice
of resignation to be addressed to and served on the
organisation, and s.64A(3) of the Act provides that
resignation of membership takes effect on the day
on which notice of resignation is served on the or-
ganisation or on a later date specified in the notice.

(4) Rule 25(3) provides that the Executive Committee
shall provide for the purging of the register by strik-
ing off members in arrears of dues for such period as
is prescribed by the rules not exceeding 12 months
and suing for recovery of those dues in arrears.

(5) S.64B(1) of the Act provides that where no subscrip-
tion to continue or renew membership has been paid,
a persons membership expires at the expiration of a
three month period after the end of the period for
which subscriptions have been paid.

(6) S.64D of the Act provides that the rules of an or-
ganisation shall provide for the register referred to
in s.63 of the Act to be purged on not less than four
occasions in each year by striking off the names of
members whose membership has ended under s.64A
or s.64B or under the rules.

By a minute of proposed order served on 25 November 1996
on the respondent, the following orders and declarations were
sought—

(1) That rules 28(1) and 28(2) of the rules of the
abovenamed respondent organisation are contrary to
or inconsistent with s.64A of the Act.

(2) That rule 25(3) of the rules of the abovenamed re-
spondent organisation is contrary to or inconsistent
with s.64B and s.64D of the Act.

(3) That rules 28(1), 28(2) and 25(3) of the rules of the
abovenamed respondent organisation be and are
hereby disallowed as and from 13 December 1996.

The respondent did not appear on the hearing and determi-
nation of this application, but filed an answer which contained
no assertions relevant to the merits of this matter.

Rule 25(3) contemplates membership which can continue
when dues have not been paid for 12 months and also creates
an obligation to pay arrears of up to 12 months. This rule dero-
gates from the right of members to end their membership by
being three months in arrears after their subscription expires
under s.64B(1) of the Act. In addition, rule 25(3) is contrary to
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and inconsistent with s.64D of the Act because it modifies the
duty of the organisation under s.64D of the Act to purge the
register four times per year of the names of members whose
membership has ended under s.64A or s.64B of the Act. That
was the submission to me, and it is clearly the case.

Rule 28(1) enables a member to resign his or her member-
ship of the union by notice in writing provided that all fines,
fees, levies and subscriptions are paid to the end of the quarter
in which the resignation is submitted. Rule 28(1) therefore
creates a qualified right for a member to resign, that is that
payment must be made of all fines, fees, levies and subscrip-
tions to the end of the quarter in which the resignation is sub-
mitted. That is in direct conflict with s.64A(3) of the Act, which
reads as follows—

“A notice of resignation takes effect on the day on which
it is served on the organization or on a later day specified
in the notice.”

Rule 28(2) requires that notice in writing of resignation shall
be addressed to the Secretary/Treasurer, whereas s.64A(1) of
the Act requires that the written notice be addressed to the
organisation. Thus, it is submitted that rule 28(2) contradicts
s.64A(1) by modifying the right created under that subsection
because there is a mandatory notice in rule 28(2) that the no-
tice be addressed to the Secretary/Treasurer.

No cogent argument was, of course, put to me against this,
and, on this occasion, I am not persuaded that the argument is
wrong.

However, the argument does direct one to a somewhat pe-
dantic point of view, and if there were cogent arguments to the
contrary on a future occasion I would be disposed to hear them.

There is inconsistency and contrariety established (see Reg-
istrar v SDA 76 WAIG 1705 at 1707 and the cases cited therein).

Accordingly, I made the orders sought by the applicant.
Appearances: Ms J H Smith (of Counsel), by leave, on be-

half of the applicant.
No appearance by or on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Registrar
(Applicant)

and
The Musicians’ Union of Australia, Perth Branch (Union of

Employees).
(Respondent)

No 1488 of 1996.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

13 December 1996.
Order.

THIS matter having come on for hearing before me on the
13th day of December 1996, and having heard Ms J H Smith
(of Counsel), by leave, on behalf of the applicant and there
being no appearance by or on behalf of the respondent, and
having determined that my reasons for decision will issue at a
future date, and the applicant having consented to waive his
rights to speak to the Minutes of Proposed Order pursuant to
s.35(4) of the Industrial Relations Act 1979 (as amended) (“the
Act”), it is this day, the 13th day of December 1996, ordered
and declared as follows—

(1) THAT I declare that rules 28(1) and 28(2) of the rules
of the abovenamed respondent organisation are con-
trary to or inconsistent with s.64A of the Act.

(2) THAT I declare that rule 25(3) of the rules of the
abovenamed respondent organisation is contrary to
or inconsistent with s.64B and s.64D of the Act.

(3) THAT rules 28(1), 28(2) and 25(3) of the rules of
the abovenamed respondent organisation be and are
hereby disallowed as and from the 13th day of
December 1996.

(Sgd.) P. J. SHARKEY,
[L.S] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Registrar
(Applicant)

and
The Musicians Union of Australia Perth Branch (Union of

Employees).
(Respondent)

No. 1488 of 1996.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

28th November 1996.
Order.

THIS matter having come on for directions hearing before me
on the 28th day of November 1996, and having heard Ms J H
Smith (of Counsel) by leave, on behalf of the applicant and
there being no appearance by or on behalf of the respondent
organisation and having made such orders as are necessary or
expedient for the expeditious and just hearing and determina-
tion of the matter herein, it is this day, the 28th day of Novem-
ber 1996, ordered and directed, as follows—

(1) THAT the respondent organisation do file and serve
an Answer before midday on Thursday, the 5th day
of December 1996 to Application No. 1488 of 1996.

(2) THAT this matter be set down for a hearing before
the President on Friday the 13th day of December
1996 at 9.30am.

(3) THAT the respondent organisation do file and serve
an Outline of Submissions by the 10th day of De-
cember 1996.

(4) THAT the applicant do file and serve an Outline of
Submissions by the 11th day of December 1996.

(5) THAT the applicant herein do file and serve a copy
of this Order within 2 days of the date hereof.

(Sgd.) P. J. SHARKEY,
[L.S] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Registrar
Applicant

and

The State School Teachers’ Union of WA (Incorporated)
Respondent.

No 1192 of 1996.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

31 January 1997.
Order.

THIS matter having come on for hearing before me on the
31st day of January 1997, and having heard Ms J H Smith (of
Counsel), by leave, on behalf of the applicant and Mr A
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Drake-Brockman (of Counsel), by leave, on behalf of the
respondent, and the parties herein having consented to waive
the requirements of s.35 of the Industrial Relations Act 1979
(as amended) (“the Act”), and the parties herein having
consented to the orders herein, it is this day, the 31st day of
January 1997, ordered and directed, by consent, as follows—

(1) THAT the respondent organisation be and is hereby
granted an extension of time to make application to
the Registrar of the Commission, to alter rules 9 and
11 so that those rules are not contrary to or incon-
sistent with s.64A, s.64B and s.64D of the Act.

(2) THAT such application be filed by the 3rd day of
April 1997.

(3) THAT Schedule A “GROUNDS ON WHICH THE
APPLICATION IS MADE:” attached to the said ap-
plication herein be and is hereby amended by substi-
tuting the word “respondent” for the word
“Applicant” in the third paragraph of the said Sched-
ule.

(Sgd.) P. J. SHARKEY,
[L.S] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Andrew Frederick Pheasant
(Applicant)

and
State School Teachers’ Union of WA (Inc), Brian Lindberg,
Morag Whitney and West Australian Electoral Commission.

(Respondents)
No 1759 of 1996.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

20 December 1996.
Order.

THIS matter having come on for a directions hearing before
me on the 20th day of December 1996, and having heard Mr A
F Pheasant on his own behalf as applicant, Mr A Drake-
Brockman (of Counsel), by leave, on behalf of the State School
Teachers’ Union of WA (Inc), Mr B Lindberg on his own be-
half as respondent, and on behalf of Ms M Whitney, and there
being no appearance by or on behalf of the West Australian
Electoral Commission, and the applicant herein having sought
leave to withdraw the application herein, and there being no
objection by these respondents here present, and I having de-
termined therefor, pursuant to s.27(1)(a)(iv) of the Industrial
Relations Act 1979 (as amended) (“the Act”), that I refrain
from further hearing and determining the matter, upon the ap-
plicant herein withdrawing the application, and the parties
herein having consented to waive their rights to speak to the
minutes of proposed order pursuant to s.35(4) of the Act, it is
this day, the 20th day of December 1996, ordered and declared
that I refrain from further hearing and determining application
No 1759 of 1996.

(Sgd.) P. J. SHARKEY,
[L.S] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Transport Workers’ Union of Australia, Industrial Union
of Workers, Western Australian Branch

(Applicant)

and

The Registrar

(Respondent).

No 1185 of 1996.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

4 February 1997.

Order.
THIS matter having come on for hearing before me on the 4th
day of February 1997, and having heard Ms R McGinty on
behalf of the applicant and Ms J H Smith (of Counsel), by
leave, on behalf of the respondent, and the parties herein hav-
ing consented to waive the requirements of s.35 of the Indus-
trial Relations Act 1979 (as amended) (“the Act”), and the
parties herein having consented to the orders herein, it is this
day, the 4th day of February 1997, ordered and directed, by
consent, as follows—

(1) THAT the applicant organisation be and is hereby
granted an extension of time to make application to
the Registrar of the Commission, to alter rules 12
and 40 so that those rules are not contrary to or in-
consistent with s.64A, s.64B and s.64D of the Act.

(2) THAT such application be filed by the 1st day of
April 1997.

(Sgd.) P.J. SHARKEY,
[L.S] President.

AWARDS/AGREEMENTS—
Application for—

ARGYLE DIAMOND MINE, FLUOR DANIEL
POWER & MAINTENANCE SERVICES,

MAINTENANCE AGREEMENT, 1996.
No. AG 342 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Fluor Daniel Power and Maintenance Services

and

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch.

No. AG 342 of 1996.

Argyle Diamond Mine, Fluor Daniel Power & Maintenance
Services, Maintenance Agreement, 1996.

SENIOR COMMISSIONER G.L. FIELDING.

17 January 1997.
Order.

HAVING heard Mr I.K. Sunderland, (the Applicant’s Regional
Manager), on behalf of the Applicant and Mr G.C.Sturman on
behalf of the Respondent and by consent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders:

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the
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Commission on the 24th day of December, 1996 entitled
Argyle Diamond Mine, Fluor Daniel Power & Mainte-
nance Services, Maintenance Agreement, 1996 be regis-
tered as an industrial agreement.

(Sgd.) G. L. FIELDING,    
[L.S.] Senior Commissioner.

———

Schedule.

1.0—TITLE
This Agreement shall be known as the Argyle Diamond Mine,

Fluor Daniel Power & Maintenance Services, Maintenance
Agreement, 1996.

2.0—ARRANGEMENT
3.0 INTRODUCTION
3.1 Area and Scope
3.2 Incidence and Parties Bound
3.3 Date of Operation and Duration of Agreement
3.4 Process of Review of this Agreement
3.5 Relationship to parent Award(s)
3.6 Aims and Objectives of this Agreement
3.7 No Extra Claims Commitment
4.0 WAGES
4.1 Classification Structure and Wage Rates Structure—

1st Year
4.2 Movement in Rates
4.3 Superannuation
4.4 Redundancy
4.5 Casual Employees
4.6 Fortnightly Pays
5.0 ADDITIONAL ALLOWANCES
5.1 Award Allowances

(a) Leading Hand Allowances
(b) Tool Allowance

5.2 Disability Allowance
6.0 HOURS OF WORK
6.1 Hours of Work
6.2 Meal and Smoko Breaks
6.3 Requirement to Work Overtime

(a) General
(b) Rest Periods
(c) Recalls / Call Outs
(d) Notification
(e) Call Out Roster (Cranage)

6.4 Shift Work
(a) Definitions
(b) Shift Loadings
(c) Broken Shift

7.0 LEAVE
7.1 Public Holidays
7.2 Annual Leave
7.3 Long Service Leave
7.4 Leave Provisions for Casual Employees
7.5 R & R Leave Provision
8.0 INDUSTRIAL RELATIONS
8.1 Grievance Procedure
8.2 Disciplinary Procedure
8.3 Demarcation
8.4 Self-Supervision
8.5 Permanent Employees
8.6 Casual Employees
8.7 Seconded Employees
8.8 Wage Increases
8.9 Stand Down
9.0 OCCUPATIONAL HEALTH AND SAFETY
9.1 Safety Committee
9.2 Amenities
9.3 Inductions
9.4 Protective Clothing
9.5 Alcohol and Non-Prescription Drugs

10.0 CONSULTATIVE MECHANISMS
10.1 Commitment
10.2 Training
10.3 Continuous Improvement
10.4 Recognition and Feedback
10.5 Consultative Committee

SIGNATORIES

3.0—INTRODUCTION
The objectives of this Agreement are:

(a) To reach agreement and understanding relating to
various conditions peculiar to work involved in the
provision of maintenance works services in the
Argyle area and to ensure a safe productive working
environment.

(b) Increase the efficiency of the Company by the effec-
tive utilisation of the skills and commitment of the
Company’s employees.

(c) Improve the job satisfaction and continuity of em-
ployment for employees by fostering the develop-
ment of a collaborative workforce and promoting the
concept of increased individual ownership of the job.

(d) Develop best practice standards that are internation-
ally recognised based upon a culture of continuous
learning and improvement.

(e) To enhance the employability of the Company’s
employees by encouraging the continual development
of their skills.

PROJECT COMMITMENT
In the interests of the successful execution and continuation

of these maintenance service projects the parties agree that
their relationship and conduct will be consistent with the
specific needs and schedules for the undertaking of the works
and that any matters requiring agreement, negotiation or
understanding shall be pursued in a forum of open
communication. Furthermore the parties agree that given the
commitment to following the orderly processes of dispute and
grievance settlement work will continue normally.

OCCUPATIONAL HEALTH & SAFETY STANDARDS
The safety and well-being of employees associated with work

involved in these maintenance service projects is paramount
to all parties to this Agreement.

Fluor Daniel Power & Maintenance Services will have in
place for the duration of the work a duly accredited
Occupational Health & Safety Policy which incorporates
Legislative & Regulatory requirements with proven
maintenance safety management systems.

INDUSTRIAL RELATIONS AND GRIEVANCE
RESOLUTION

The parties agree that this project shall be industrially
regulated in respect of wages and conditions of employment
by this Agreement.

This Agreement makes provision for a clear procedure for
grievance resolution which ensures the expeditious resolution
of issues and the continuity of normal work at all times and
the parties agree without reservation, to abide by these
grievance resolution procedures.

COMMITMENTS TO REFORM
It is a term of this Agreement that the parties undertake to

continue with the implementation of structural efficiency
measures at the workplace level and that they will assist and
actively co-operate in achieving increased productivity,
efficiency and flexibility.

3.1 Area and Scope
(a) This Agreement shall only apply to Fluor Daniel

Power & Maintenance Services’ Argyle Area main-
tenance operations with respect to employees em-
ployed in the classifications specified in Clause
4—Wages of this Agreement.

(b) For the purposes of this Agreement the Argyle op-
eration shall include all work areas associated with
the Argyle Diamond Mine.

3.2 Incidence and Parties Bound
(a) This Agreement shall apply to and be binding upon

Fluor Daniel Power & Maintenance Services in its
Argyle maintenance operations; all employees of
Fluor Daniel Power & Maintenance Services em-
ployed in its Argyle maintenance operations under
the classifications specified in Clause 4.1—Wages
of this Agreement who are members or who are eli-
gible for membership of the Automotive, Food Met-
als, Engineering, Printing and Kindrid Industries
Union of Workers Western Australian Branch.
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(b) For the purposes of this Agreement, Fluor Daniel
Power & Maintenance Services’ Argyle Area main-
tenance operations shall be deemed to be the enter-
prise.

(c) The parties to the Agreement shall be:
(i) Fluor Daniel Power & Maintenance Services

(ii) Automotive, Food, Metals, Engineering, Print-
ing and Kindrid Industries Union, of Work-
ers, Western Australian Branch

(d) This agreement applies to 15 employees, plus casual
employees as required.

3.3 Date of Operation and Duration of Agreement
(a) This Agreement shall operate from the first pay pe-

riod commencing on or after the date of ratification
of this Agreement and continue in operation for a
period of 12 months.

(b) The parties shall commence renegotiation of this
Agreement three months prior to its expiry. If agree-
ment cannot be finalised prior to expiry an additional
period of up to a maximum of three months will be
permitted for negotiations to continue.
Employees shall not enter into an industrial dispute
during this negotiation period relative to the content
or implementation of this Agreement, unless all pro-
visions of the Industrial Relations Dispute Settlement
Procedure contained herein are met.

3.4 Process of Review of this Agreement
(a) The Consultative Committee (as referred to in Clause

3.0—Consultative Mechanisms) shall begin a proc-
ess of review of the operation of the Agreement no
later than six months after its introduction and there-
after shall conduct regular formal reviews at an in-
terval to be determined and thereafter by the
Consultative Committee.

(b) For the purposes of these reviews the Consultative
Committee will pay particular attention, but not be
limited to, an evaluation of productivity and effi-
ciency enhancements made during the term of the
Agreement.

(c) The parties to this Agreement may apply to cancel
the Agreement with effect from one year after the
date of ratification, and may make application for a
new Agreement to be registered in its place, subject
to the outcomes of the process of review required
under this Clause.

3.5 Relationship to Parent Award(s)
(a) The foundation award underpinning the terms and

provisions of this Agreement is the Metal Trades
(General) Award No 13 of 1965, as amended, and
the Metal and Electrical Trades (Argyle Diamond
Mine) Maintenance Order No 1959 of 1990.

(b) This agreement applied to the extent of any incon-
sistency with the parent awards.

3.6 No Extra Claims Commitment
(a) The parties agree to undertake a commitment that

there shall be no extra claims for any or all items
contained herein during the life of this Agreement.
Increases in the award rates and / or increases in safety
net increases shall be absorbed during the life of this
Agreement.

(b) The parties to the Agreement shall be bound by the
terms of the Agreement for its duration.

(c) Unless otherwise agreed the parties to this Agree-
ment shall oppose any application by other parties to
be joined to this Agreement.

(d) The terms of this Agreement will not be used to
progress or obtain similar arrangements or benefits
in any other enterprise, whether involving Fluor
Daniel Power & Maintenance Services or not.

(e) The terms of this Agreement have resulted from ex-
tensive negotiations relating to productivity enhance-
ments that specifically relate to Fluor Daniel Power
& Maintenance Services Argyle Area maintenance
operations and thus cannot be used as a precedent
elsewhere.

4.0—WAGES OF THIS AGREEMENT
4.1 Classification Structure and Wage Rates
(Commencing from first pay period on or after the date of

ratification and shall operate for a period of 12 months).
0 Skill Level Examples of Skill 1st Year of Agreement

Levels Required Base Hourly Rate

5 Tradesperson Special Class - Technical $16.31
- High Precision Trade

4 Advanced Tradesperson - Tradesman with three
 additional certificated
skills $15.66

3 Tradesperson - Trade Certificate $15.00

2 Multiskilled - Min of 3 skills eg
Rigger / Scaffolder,
Rubber Welder $13.69

- Crane Driver not less
than 20t and up to 60t

1 Trades Assistant $12.60

Notes:
1. Base Hourly Pay Rate applicable to all approved paid

absences. (R&R Leave, Sick Leave, Public Holidays &
Workers Compensation) and Superannuation and includes
allowances contained in the order of the Western Australian
Industrial Relations Commission applying to the Argyle area
and the tool allowance for tradespersons.

2. Safety Footwear shall be provided by the employer and
replaced with fair wear and tear, thus boot allowance is not
applicable.

4.2 Movements in Rates
The wage rates as prescribed under Clause 4.1 are all

inclusive and not subject to change for any reason for the
duration of this Agreement in accordance with Clause 8.8 of
this Agreement.

4.3 Superannuation
Fluor Daniel Power & Maintenance Services will contribute

to the C+ Bus Superannuation Scheme or any other agreed
scheme for all of its Argyle operations. Further all parties have
given their ongoing commitment that this particular issue will
not be used as a precedent for application outside this
Agreement, whether those other sites involve Fluor Daniel
Power & Maintenance Services or not.

For the purposes of the Superannuation Guarantee
(Administration) Act 1992, the ordinary weekly working hours
shall be 38 per week, based on 7.6 ordinary hour working days
worked over 5 days per week at the base hourly rate in Clauses
4.1.

4.4 Redundancy
(1) This clause shall apply where Fluor Daniel Power &

Maintenance Services terminates the employment of an
employee, other than for reasons of misconduct.

(2) Severance Pay:
(a) An employee, leaving his/her employer on account

of a decision in accordance with subclause (1) hereof,
shall be entitled to the following amount of sever-
ance pay in respect of continuous period of service:

Period of Continuous Service Severance Pay
Less than one year 25.00 for each completed

week of service, to a
maximum of two weeks’
pay.

One year but less than two years Two weeks’ pay plus
$25.00 for each completed
week of service, to a
maximum of four weeks’
pay.

Two years but less than three yearsFour weeks’ pay plus
$25.00 for each completed
week of service, to a
maximum of six weeks’
pay.

After four years of service Eight weeks’ pay.

(b) “Week’s pay” shall mean the ordinary weekly rate
of wage for the employee concerned, as set out in
Clause 4.1—hereof, but shall not include site, dis-
ability or travel allowances.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 32977 W.A.I.G.

(c) For the purposes of this clause, “service” shall mean
employment with Fluor Daniel Power & Maintenace
Services under this agreement.

(d) An employee who terminates his/her employment
before the completion of four weeks’ continuous serv-
ice with the employer shall not be entitled to the pro-
visions of this clause.

(3) Employee Leaving During Notice:
An employee whose employment is to be terminated in

accordance with this clause may terminate his/her employment
during the period of notice and if this occurs, shall be entitled
to the provisions of this clause as if the employee remains
with the employer until expiry of such notice. Provided that in
such circumstances the employee shall not be entitled to
payment in lieu of notice.

(4) Dispute Settling Procedures:
Any dispute under these provisions shall be processed

according to procedures established in Clause 8.1 Settlement
of Grievances hereof and in the event that the dispute is not
resolved by those procedures, the matter shall be referred to
the Western Australian Industrial Relations Commission.

4.5 Casual Employees
A loading of 20% of base hourly rates will be paid to casual

employees under this Agreement. This revised rate will then
be the basis of calculation of overtime payments.

The 20% loading for all ordinary hours is in lieu of annual
leave, sick leave, public holidays or any other such leave related
provisions.

Casual employees will participate in the rostered day off
(RDO) provisions described later in this Agreement.

4.6 Weekly Pay
It has been agreed between parties that wages will be paid

on a weekly basis, via Electronic Funds Transfer to agreed
financial institutions.

5.0—ADDITIONAL ALLOWANCES
5.1 Award Allowances
These allowances apply to the whole of the Argyle operations:

(a) Leading Hand Allowance
In addition to the appropriate total wage prescribed
in Clause 4.1 of this Agreement, a weekly allowance
shall be paid to those persons designated by Fluor
Daniel Power & Maintenance Services to perform
the duties as described in subclauses (i), (ii) and (iii).
Charge Hand

(I) if placed in charge of a group of 3 to
10 workers and required to manage
their field activities $19.00

Leading Hand
(ii) if placed in charge of a group of 10

to 20 workers and required to
manage their field activities, prepare
timesheets, co-ordinate JSAs and co-
ordinate plans, materials, supply and
equipment $28.00

Team Leader
(iii) if placed in charge of a group of

more than 20 workers and required
to manage their field activities,
prepare timesheets, prepare daily
work plan, help prepare and maintain
quality records, co-ordinates JSAs
and co-ordinates the plant
material/equipment required by
his group $38.00

All the above would be expected to use computers
as and when require to complete administrative tasks.
Charge Hands, Leading Hands and Team Leaders
would not be expected to initiate or implement the
formal disciplinary procedures contained in 8.2.

(c) Disability Allowance
Consistent with the order of the Western Australian
Industrial Relations Commission relating to the
Argyle area, an allowance of $2.98 (flat) for each

hour worked shall be paid. This allowance shall be
paid in full compensation for and recognition of all
disability allowances, special rates and provisions
prescribed by the Award, and specifically in lieu of
all disabilities associated with the diamond industry
and location.

(d) Travel & Transport
Employees will be paid 4 hours travel time at their
base rate of pay for travel to and from the Argyle
Diamond Mine site and Perth for all authorised travel,
including R & R and mobilisation/demobilisation.

(e) Location Allowance
For the purpose of calculating location allowances
for this Agreement, it is assumed that all employees
are married and provided with board and lodging by
his / her employee free of charge.
The calculation of Location Allowance will be as
follows:

- Location Allowance for Argyle x 2 x 0.666

6.0—HOURS OF WORK
6.1 Hours of Work

(a) The ordinary hours of work under this Agreement
will average 38 hours per week over a defined work
cycle and are to be worked Monday to Friday be-
tween 6.00 am and 6.00 pm as required by the em-
ployer.

(b) The number of hours which will usually comprise
the working week will be an average of 65 hours on
the basis of a 10 hour day, 13 day fortnight which is
inclusive of rostered overtime, subject to operational
requirements. Calculation of payment for hours
worked up to 10 hours per day will be :

- time and a half for the first 2 hours (provided
that each shift shall stand alone)

- double time for all additional overtime
- double time for all overtime performed on

Sundays
- double time and a half for work performed on

the public holidays specified in clause 7.1
(c) RDOs will be accrued at the rate of 0.4 hours / day

(Monday to Friday) worked and paid out when R&R
is taken.

6.2 Meal and Smoko Breaks
(a) An employee shall be entitled to ½ an hour unpaid

meal break per 10 hours or longer shift in accord-
ance with the provisions of this subclause, if an em-
ployee works 12 hours or longer continuous shift the
½ hour meal break is paid.

(b) An employee shall not be compelled to work more
than five consecutive hours without a meal break
except where an arrangement is entered into between
an employee and Fluor Daniel Power & Maintenance
Services.

(c) Employees shall be entitled to one 15 minute paid
smoko break between the time of commencement
and the employee’s meal break. However, this enti-
tlement is contingent upon employees recognising
the 15 minute time period on smoko breaks and re-
serves the right to limit this entitlement for employ-
ees found consistently exceeding the 15 minute limit.
Where convenient, employees shall have their smoko
in the nearest available ADM smoko facility rather
than returning to the Fluor Daniel Power & Mainte-
nance Services smoko facility.

(d) The scheduled time for meal or smoko breaks may
be altered by management in respect of one or more
employees if it is necessary to do so to meet a re-
quirement for the continuity of operations.

(e) Meal and smoko breaks may be staggered in order
to meet operational requirements.
If a meal break commencement is delayed by more
than one half hour after the arranged time in accord-
ance with paragraphs (b) and (e) of this subclause
then overtime rates will be applied from the arranged
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scheduled commencement time for the break and con-
tinue until the meal break is taken.

6.3 Requirement to Work Overtime
(a) General

Fluor Daniel Power & Maintenance Services may
require an employee to work additional overtime in
addition to the normal working week and the em-
ployee will not unreasonably refuse to work such
overtime.
Payment for overtime hours will be calculated on
the applicable rate as described in Clause 4.
For the purposes of calculating overtime payments,
each day shall stand alone. Provided that when an
employee works overtime that continues beyond
midnight, the time after midnight shall be deemed to
be part of the previous days work for the purposes of
calculating overtime.
Payment for overtime worked during shift work shall
be based on the rate payable for that shift.

(b) Rest Period
(i) Where overtime work is necessary, employ-

ees, where possible, shall be given ten
c\onsecutive hours off duty between succes-
sive shifts, provided that:

• if the employee has not had ten con-
secutive hours off duty between the end
of overtime work and the time that he /
she is due to begin their next shift, the
employee shall not be required to at-
tend work until ten consecutive hours
off duty have been completed, but shall
not lose any pay for scheduled work-
ing time occurring during this period.

• if, on management’s instructions, the
employee resumes work prior to the
completion of ten hours off duty, the
employee shall be paid at overtime rates
as described in Clause 4 until released
from duty and shall then be entitled to
ten hours off duty.

(ii) Employees required to work overtime (after
their usual ceasing time for the day or shift)
for 1½ hours or more shall be allowed to take
an overtime meal break of twenty (20) min-
utes duration immediately after the usual ceas-
ing time paid at ordinary rates. After each
subsequent four hours of continuous work the
employee shall be allowed to take an overtime
meal break of twenty (20) minutes duration
provided work continues after the taking of
overtime meal break, without loss of pay
Whereby agreement between the employer and
the employee, an employee continues to work
past his usual finishing time for in excess of
one and half hours without taking his over-
time meal break, he shall be regarded as hav-
ing worked twenty (20) minutes more than the
time worked and shall be paid accordingly.

(c) Recalls/Call Outs
When an employee is recalled to work after leaving
the job, the employee shall be paid for at least four
hours at overtime rates.

(d) Notification
There is a requirement for flexibility with respect to
notification of a request to work overtime due to the
nature of Fluor Daniel Power & Maintenance Serv-
ices’ business as a service provider. Fluor Daniel
Power & Maintenance Services should as a princi-
ple give as much notice of overtime as possible. As a
guideline Fluor Daniel Power & Maintenance Serv-
ices should give:

(i) A minimum of 24 hours notice for planned
overtime.

(ii) As much notice as possible for unplanned over-
time, with no minimum notice required.

A request for an employee to work planned
overtime shall not be unreasonably refused.
The inability of an employee to work un-
planned overtime will not prejudice their em-
ployment.

(e) Call Out Roster (Cranage)
When an employee is rostered on as call out crane
driver, the employee shall be paid 1 hour at overtime
rate. Should the employee be called out or recalled
to work, the employee shall also be paid pursuant to
paragraph 6.3(c) of this subclause.

6.4 Shift Work
(a) Definitions:

Day Shift: shall be a shift worked from 6.00 am to
6.00 pm.
Night Shift: shall be a shift worked from 6.00 pm to
6.00 am.
The above may be modified by mutual agreement
between both parties.

(b) Shift Loadings
Employees working on afternoon or night shift shall
be paid a loading of 25% calculated on the employ-
ee’s base rate of pay for ordinary hours only. Shift
hours in excess of 10 will be paid at the rate of dou-
ble time thereafter, unless otherwise agreed.
Further, all parties have given their ongoing com-
mitment that this issue will not be used as a prec-
edent for application outside this Agreement, whether
those other sites involve Fluor Daniel Power & Main-
tenance Services.

(c) Broken Shifts
(i) Where any particular process is carried out on

shifts other than day shift, and less than five
consecutive afternoon or five consecutive night
shifts are worked on that process, then em-
ployees employed on such afternoon or night
shifts shall be paid at overtime rates.
Provided that where the ordinary hours of work
normally worked in an establishment are
worked on less than five days, then the provi-
sions of paragraph (i) shall be as if four con-
secutive shifts where substituted for five
consecutive shifts.

(ii) The sequence of work shall not be deemed to
be broken under the preceding paragraph by
reason of the fact that work on the process is
not carried out on a Saturday or Sunday, or
any other day that the employer observes a
shutdown for the purpose of allowing an RDO,
or on any holiday.

7.0—LEAVE
Employees will be entitled to leave provisions in accordance

with this Agreement.
7.1 Public Holidays:

(a) The following days shall be allowed as holidays to
be taken without loss of pay:

- New Years Day, Good Friday, Anzac Day,
Labour Day and Christmas Day.

(b) Provided that another day may be taken as a holiday
by agreement between the parties in lieu of any of
the days names in this subclause.

(c) Any employee who is not required to work on a par-
ticular day for the sole reason that the day is a public
holiday, is entitled to be paid for 7.6 hours at the
employee’s base hourly wage rate as per Clauses 4.1.

(d) Any employee who is required to work on one of the
days specified in subclause 8.1(a) of this Clause shall
be paid a penalty rate of 2½ times their base hourly
rate of pay.

(e) For the purposes of this subclause, the day of ob-
servance for any of the holidays mentioned in
subclause 7.1(a) above, shall be the day that is
Gazetted in respect of that holiday in the Western
Australian Government Gazette.
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7.2 Annual Leave
(a) An employee shall become entitled to five weeks

leave with pay at the completion of each twelve
month period of continuous service. Annual leave
may be taken on a pro rata basis.

(b) For the purposes of this subclause, the amount of
pay to be received by an employee for annual leave
shall be equal to the wage the employee would have
received for 38 ordinary hours per week (38 hrs x
base hourly rate as per Clauses 4.1).

(c) In addition to the payment prescribed in paragraph
(b) of this subclause an employee shall receive a load-
ing of 17.5% calculated on the amount prescribed in
paragraph (b).

(d) The employee and the employer shall, where practi-
cal and possible, endeavour to agree to a time that is
mutually suitable to both parties for the taking of the
employee’s annual leave. The employer should not
unreasonably refuse leave if 4 weeks notice has been
given of commencement date.

(e) If a holiday, as prescribed in subclause 1(a) of this
Clause falls during an employee’s period of annual
leave, then one extra working day shall be added to
the period of leave in respect of that holiday.

(f) An employee whose employment terminates after
completion of a twelve month qualifying period but
before the employee has taken annual leave in re-
spect of that period, shall be entitled to payment in
lieu of that leave as prescribed by subclause (2)(b)
and (c) of this clause, unless the employee has justi-
fiably been dismissed for serious misconduct, and
that serious misconduct occurred prior to the com-
pletion of the qualifying period.

(g) If after one week’s continuous service into any quali-
fying period, an employee lawfully leaves their em-
ployment, or if the employment is terminated by the
employer through no fault of the employee, then the
employee shall be paid 3.656 hours pay at the rate
prescribed by subclause (2)(b) of this Clause divided
by 38 for each week of completed service.

(h) Continuous service shall include any time spent off
work for which the employee is entitled to claim sick
leave, periods of annual leave, workers compensa-
tion and public holidays, but shall not include any
time spent on leave without pay, including parental
leave.

(i) Employees may be required to take annual leave (or
leave without pay if sufficient accruals are not avail-
able) to allow the Argyle maintenance operations to
shutdown over the Christmas / New year period. The
length of this shutdown is to be defined by Fluor
Daniel Power & Maintenance Services at least one
month before the period of shutdown.

(j) In cases where an employee is requested to be called
back from annual leave due to unforeseen or emer-
gency circumstances, that employee shall be paid in
accordance with the terms of this Agreement for that
day or days and shall also receive an extra day or
days annual leave, even if only part of a day is
worked.

7.3 Long Service Leave
The provisions of the Long Service Leave Act 1958 and the

Construction Industry Portable Paid Long Service Leave Act
1985 (WA) are hereby incorporated into and shall be deemed
to be part of this Agreement.

7.4 Leave Provisions for Casual Employees
The provisions of this Section shall not apply to casual

employees.
7.5 R & R Leave Provision
Upon satisfactory completion of a six (6) week work cycle,

an employee will be entitled to either one or two weeks of
Rest & Recreation Leave (R&R).

At the commencement of their employment, employees may
elect to be on either a 6 & 1 or 6 & 2 week R & R cycle.
Employees may subsequently charge this cycle at the beginning

of the R & R cycle, subject to any manning and operational
requirements.

8.0—INDUSTRIAL RELATIONS
8.1 Grievance Procedure

(a) Where a question, dispute or difficulties arises, the
matter shall be initially discussed and resolved be-
tween the employee (and if the employee so desires,
their union delegate, or other employee representa-
tive) and the employee’s immediate supervisor.

(b) If the question, dispute or difficulty remains unre-
solved after the process described in subclause (a) of
the clause has been followed, the union delegate or
employee representative shall discuss and attempt
to resolve the dispute with the site manager.

(c) If the matter remains unresolved, it shall be referred
to a senior management representative and the ap-
propriate full-time union official. The parties shall
then initiate steps to resolve the grievance as soon as
possible.

(d) While the steps outlined in subclauses (a), (b) and
(c) of this clause are being followed, no industrial
action shall be taken. A maximum of seven (7) days
is allowed for discussion in step (c) above to resolve
any grievance.

(e) If, after step (c), the grievance is still not resolved,
either party may refer the matter to the Western Aus-
tralian Industrial Relations Commission.

(f) Either party will give the earliest possible notice to
the other party of any issue or problem which has
the potential to give rise to a grievance or dispute.
All relevant facts will be recorded and clearly iden-
tified throughout.

(g) While the procedures outlined in this clause are be-
ing followed, normal work practices shall be observed
and in accordance with Fluor Daniel Power & Main-
tenance Services safety procedures. For the purposes
of this clause normal work practices means work
without bans, limitations or strike action.

8.2 Disciplinary Procedure
(a) Disciplinary action against employees of Fluor Daniel

Power & Maintenance Services shall take the fol-
lowing form:

(i) Formal Verbal Warning
Normally carried out by Supervisor in pres-
ence of foreman and union delegate or other
employee representative (if requested by the
employee), if behaviour/actions of an em-
ployee requires improvement. Employee is to
be given an opportunity to explain and/or re-
spond. All discussions are to be recorded and
included, with a record of a formal verbal
warning, in the employee’s file.

(ii) Written Warning
Normally carried out by supervisor in pres-
ence of superintendent or manager with union
delegate or other employee representative (if
requested by the employee). The employee is
advised that his/her actions/behaviour have not
improved sufficiently. Employees once again
given an opportunity to respond to the allega-
tions. Consequences of first written warning
are outlined to the employee and they will be
advised that the warning will be included in
their file.

(iii) Final Written Warning
Normally carried out by manager and super-
visor concerned in presence of union delegate
or other employee representative (if requested
by the employee). Employee is told that be-
haviour/actions have still not improved and any
further re-occurrence will result in dismissal.
Again, the employee is given an opportunity
to respond to the allegations, and the warning,
with record of discussions is placed in the
employee’s file. This final written warning is
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to clearly identify areas of allegation and em-
ployee’s response, and signed by all present.

(b) Any issues arising from the application of this pro-
cedure shall be resolved in accordance with clause
8.1 Settlement of Grievances

8.3 Demarcation

(a) The parties agree that, as a step toward achieving the
productivity and flexibility aims and objectives of
this Agreement, demarcation disputes of all kinds
must be prevented.

(b) In the interests of developing a more highly skilled
and flexible workforce and removing restrictive de-
marcation barriers from the workplace, employees
shall carry out all directions and duties that are within
the scope of their skill, competence, training and cer-
tification ensuring the safety and quality requirements
of the job are maintained.

(c) Engineering, commissioning and supervisory staff
may use tools when carrying out inspections, testing
equipment or instructing/training employees provided
that this action does not attempt to replace the jobs
of employees covered by this Agreement and the staff
member is qualified and competent to carry out the
works.

(d) Union coverage that existed at the time of entering
into this Agreement is preserved.

8.4 Self-Supervision

(a) In keeping with the overall aims and objective of
this Agreement, and as a reflection of Fluor Daniel
Power & Maintenance Services faith in the ability
and dedication of its employees, it is a fundamental
aim of this Agreement to promote the concept of self-
supervision within its workforce.

(b) Employees are to be encouraged to use their initia-
tive and self-discipline to ensure that their work is
completed with as little supervision as possible.
Employees shall also be encouraged to contribute
ideas for productivity and efficiency enhancements
and participate in decisionmaking processes via the
consultative committee and direct communications.

Employees shall be encouraged to form teams and
administer and manage their own activities to a
greater degree.

(c) Fluor Daniel Power & Maintenance Services under-
takes to provide the required training to employees,
supervision and management to facilitate this cul-
tural change which is so vital to the long term pros-
perity o the company.

8.5 Weekly Hire Employees

(a) All employees covered by this Agreement, with the
exception of Casual Employees, shall be deemed to
be weekly hire employees for the purposes of this
subclause.

(b) Employees may be terminated or resign from their
employment by providing the period of notice pre-
scribed by Clause 6.2 of the Metal Trades (General)
Award.

(c) Payment or forfeiture in lieu of notice where appro-
priate shall be in accordance with the wage payable
for 38 ordinary hours at base hourly rate for each
week of notice.

(d) (i) The period of notice of resignation for em-
ployees is to be the same as that specified in
paragraph (b) above, except that there shall be
no extra notice required based on the age of
the employee.

(ii) If an employee fails to give the required no-
tice, the employee forfeits the entitlement to
any monies owing to the employee under this
Agreement, other than those monies which
exceed the ordinary wages for the required
period of notice, unless otherwise agreed be-
tween both parties.

8.6 Casual Employees
(a) Casual employees will be used from time to time in

order to alleviate shortfalls in Fluor Daniel Power &
Maintenance Services’ permanent workforce. An em-
ployee to be employed as a casual will be notified of
their casual status in writing at the time of engage-
ment.

(b) For the purposes of this Agreement, an employee is
deemed to be casual if their expected term of em-
ployment is up to three months during any one ten-
ure. An employee can be confirmed as a permanent
employee at any time during that three months.

(c) The period of notice for a casual employee shall be
one hour.

(d) After 3 months continuous employment with Fluor
Daniel Power & Maintenance Services, the employee
will be entitled to become a weekly hire employee
and be notified accordingly. After two months em-
ployment as a casual employee a formal review will
be held involving the employee and his supervisor
to inform the employee of his probable long term
status.

(e) In all other respects the terms of casual employment
shall be in accordance with provisions relating to the
employment of casuals in the Metal Trades (Gen-
eral) Award No 13 of 1965, as amended.

8.7 Seconded Employees
A Seconded Employee is a person engaged to fulfil a specific

task or assignment. The task must have a work scope and a
duration, eg a secondee to a Client Organisation where the
Client requests the services of a particular skill to work on
their premises (generally under the Client’s supervision) for
some determined time.

A Seconded Employee will be under the overall management
of Fluor Daniel Power & Maintenance Services and will be
engaged on the clear understanding that their employment
conditions are:

(a) They are employed by Fluor Daniel Power & Main-
tenance Services, are subject to all applicable Fluor
Daniel Power & Maintenance Services conditions
of employment, as set out in this Agreement and are
subject to overall supervision and management of
Fluor Daniel.

(b) Their term of employment will be for the duration of
the assignment or secondment only.

(c) At the completion of the assignment their employ-
ment with Fluor Daniel Power & Maintenance Serv-
ices may be terminated and all outstanding
entitlements paid out.

(d) Transfer from casual to permanent status will be in
accordance with the condition for permanent employ-
ment described in Clause 8(6) of this Agreement.
However, even though the employee may be trans-
ferred to permanent status the employee will still
remain a Seconded Employee and employment con-
ditions shall remain as described in (a), (b) and (c)
above.

8.8 Wage Increases
The parties recognise that, in order for Fluor Daniel Power

& Maintenance Services’ Argyle operations to remain viable,
there must be a continuous improvement in productivity. Thus,
future wage increases beyond the expiry of this Agreement
will be linked to productivity and / or efficiency enhancements
as evaluated by the Consultative Committee. Any and all wage
rate increases prescribed by either the Australian or Western
Australia Industrial Relations Commissions are deemed to be
included totally within the rates of pay prescribed herein.
Accordingly, the only rates of pay payable to employees
engaged pursuant to this Agreement are those stated herein.
These rates will apply for the duration of this Agreement.

8.9 Stand Down
(a) Payment may be deducted from an employee’s wages

for any day(s) or part day(s) on which an employee
cannot usefully be employed because of industrial
action by the union party to this Agreement.
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If an employee is not able to be usefully employed
on any day due to industrial action beyond Fluor
Daniel Power & Maintenance Services control, then
the employee may be stood down with two hours of
pay until normal work is able to be resumed. How-
ever, where an employee has commenced work, the
employee shall be provided with four hours work or
be paid in lieu thereof.

(b) Cyclone Stand-Down
(i) Subject to the provisions of this clause the fol-

lowing shall apply when because of a cyclone
the employer stands down employees em-
ployed under this Agreement.

(ii) (a) Each employee who:
- is on duty at the commencement

of the cyclone period for and
remains at work until otherwise
directed by the employer, and

- following the “all clear”
resumes duty in accordance
with the direction of the em-
ployer shall be paid for his/her
normal rostered hours occurring
during the stand-down.

(b) An employee shall not be entitled to
be paid for his/her normal rostered
hours occurring during the stand-down;
if the employee:

- is required for work and is re-
quested to do so by his/her em-
ployer and refuses
OR

-is not willing or available (except in the
case of obvious hardship as a
result of the cyclone) to work
when so requested.

(iii) (a) An employee who is required to remain
at work during a cyclone or who is re-
called to work, shall be paid a call out
payment in addition to his/her work-
ing hours.

(b) An employee who is not required to
remain at work during a cyclone and
who is recalled to work, shall be paid a
call out payment in addition to his/her
working hours.

(iv) Following a declaration of the “all clear” given
in accordance with the local cyclone proce-
dures, employees who would have normally
been on duty are required to resume immedi-
ately and all others are required to resume on
their next rostered shift unless the employer
notifies them otherwise.
Where on the day following the resumption
of normal operations or on any subsequent day
an employee cannot, because of damage
caused to the operations or work site by the
cyclone be usefully employed, the employer
may stand the employee down without pay.

9.0—OCCUPATIONAL HEALTH AND SAFETY
9.1 Safety Committee

(a) In the interests of promoting and sustaining safe and
practical systems of work, the parties agree to form
a committee consisting of equal numbers of Fluor
Daniel Power & Maintenance Services management
and employee representatives to consider issues and
disputes relating specifically to health and safety at
Fluor Daniel Power & Maintenance Services Argyle
Area maintenance operations.

(b) The Safety Committee shall have the following aims
and responsibilities consistent with Fluor Daniel
Power & Maintenance Policies and Procedures:

(i) to ensure that methods, materials and tools
used on site are safe and used in a safe and
practical manner.

(ii) to ensure that employees are appropriately
trained in the safe use of equipment, tools,
materials and that systems of work are struc-
tured in a safe manner.

(iii) to develop initiatives that enhance health and
safety on site in an efficient and practical man-
ner.

(iv) to liaise with the Consultative Committee (see
subclause 10.5 (4) in relation to the develop-
ment of initiatives as described in paragraph
(iii) of this subclause.

(v) to facilitate the resolution of disputes relating
specifically to occupational health and safety
at Fluor Daniel Power & Maintenance Serv-
ices Argyle operations in accordance with the
Argyle Region Safety Management Plan.

9.2 Amenities
Amenities are to be provided in accordance with requirements

of site specific appendices attached. However, as a minimum
the following will be provided:

(i) Air conditioned smoko rooms (where possible).
(ii) All requirements for coffee, tea, sugar, milk and cool

drinking water.
(iii) Fridge or ice box (complete with regular supply of

ice) suitable for smoko room size.
9.3 Inductions
Inductions to be conducted as soon as possible after an

employee commences work on a site. Inductions shall include
an introduction to union delegate, safety officer and
Consultative Committee member. Argyle induction procedure
is attached to this Agreement.

9.4 Protective Clothing
All new permanent employees are entitled to receive five

sets of clothes (long sleeved cotton shirts and long cotton
trousers) or overalls, one set of boots (and a welder cap for
coded welders or boilermakers) on commencement. All further
issues to be on a fair wear and tear basis with no issue unless
worn out items are presented for exchange. Company to
maintain records of usage and counsel for excessive
replacements. Casual employees to supply their own clothing,
ie long sleeved cotton shirts and trousers or overalls and boots.
Safety equipment will be supplied by the company. T-shirts
are not standard issue. Overalls will be issued to those
employees who are required to do dirty work and returned at
the completion of the job.

Casual employees are entitled to receive two sets clothes
(long sleeved cotton shirts and long cotton trousers) or overalls
and one set of boots after six weeks continuous service. This
issue will be taken into account when the casual employee is
re-engaged or transferred to permanent status.

9.5 Alcohol and Non-Prescription Drugs
Employees will, under no circumstances, be allowed to work

on an Fluor Daniel Power & Maintenance Services site under
the influence of alcohol or any other drug. Employees who are
required to take prescription medication shall inform their
immediate supervisor before the beginning of any shift, and
management reserves the right to prohibit any employee under
the influence of a prescription drug which is deemed to affect
their performance from commencing or completing a shift.

Alcohol shall not be permitted on site without the express
permission of Fluor Daniel Power & Maintenance Services.

Any employee found in unauthorised possession of alcohol
and / or non-prescription drugs will be summarily dismissed
for misconduct.

10.0—CONSULTATIVE MECHANISMS
10.1 Commitment
As part of their strategy for achieving the aims of this

Agreement, the parties recognise the importance of structured
and amicable workplace relations. In keeping with this
philosophy, the parties agree that the establishment of
consultative and participative relations is highly desirable.

10.2 Training
The parties agree that employee training and personal

development is important to the long term future of Fluor
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Daniel Power & Maintenance Services’ operations and as such
will be a permanent topic on the Consultative Committee’s
agenda for their regular meetings.

10.3 Continuous Improvement
The parties agree that in order to remain viable and profitable,

thus affording employees the maximum possible job and
income security, continuous improvements must be made in
the areas of productivity, flexibility, efficiency and safety. There
are no limits to improvements in these areas, and there are no
fixed targets. Improvements should be viewed as ongoing and
never ending. Various mechanisms will be examined with a
view to maintaining continuous productivity improvement.
These include, but are not limited to:

(a) Pay Queries
(b) Consultable Usage
(c) Quality of Tools / Consumables
(d) Skill Matrix
(e) Safety
(f) Sick Leave Usage
(g) Levels of Overtime
(h) Quality Rework Rate

10.4 Recognition and Feedback
Consistent with achieving the objectives of improving safety,

efficiency, productivity and quality of work the Company will
implement a system of evaluating the work performance of
each employee, so that the Company’s and employees goals
are achieved and both will benefit by participating in a system
which provides regular and written recognition and feedback.
The evaluation system will address issues related to work
performance, which includes:

• Safety Performance
• Safe Working Practices
• Identification with employer’s goals
• Positive work approach
• Quality of work
• Productivity
• Co-operation with others
• Teamwork
• Attendance and timekeeping etc
• Compliance with issue resolution arrangements

A record of each evaluation will be maintained by the
Company.

10.5 Consultative Committee
(a) The parties recognise the importance of following

an agreed and practical strategy such that the achieve-
ment of the aims specified in Clause 3 of this Agree-
ment is facilitated.

(b) The parties agree to establish or maintain a Consulta-
tive Committee consisting of equal numbers of em-
ployee and employer representatives (with a
minimum of two from each). The Committee would
be charged with the following aims and responsi-
bilities:

(i) To monitor the progress of productivity and
efficiency initiatives resulting from the appli-
cation of this Agreement, and to evaluate any
proposals (from any party/s) which offer po-
tential productivity, flexibility and/or safety en-
hancements, especially as referenced in
subclause 10.3 above.

(ii) To conduct ongoing discussions on a monthly
basis, or as required, regarding productivity,
work practices, management/employee rela-
tions and other general proposals aimed at
improving the viability and/or stability of Fluor
Daniel Power & Maintenance Services’ Argyle
operations.

(iii) To assist the amicable and swift resolution of
disputes arising at any of Fluor Daniel Power
& Maintenance Services’ Argyle operations in
relation to the operation of this Agreement.

(iv) To encourage and facilitate the effective utili-
sation of the intellectual resources, skills and
experience of members of Fluor Daniel Power
& Maintenance Services workforce.

(v) To represent and consider the interests of both
employees and management in rational discus-
sions relating to employment relations at Fluor
Daniel Power & Maintenance Services Argyle
operations.

(vi) To liaise with the Safety Committee (see
Clause 9—Occupational Health and Safety of
this Agreement) and any other consultative
mechanisms that are set up by the parties to
ensure that initiatives that are introduced do
not in any way compromise the aims and ob-
jectives of other areas.

(vii) To review training needs of the employees and
the proposed training plan put forward by Fluor
Daniel Power & Maintenance Services for its
workforce employed at Argyle Diamond Mine.

SIGNATURES OF THE PARTIES
Signed for and on behalf of Fluor Daniel Power and

Maintenance Services—
K Sunderland (Signed)
Company Signature
 Regional Manager
Title (Print)
Date: 19/Dec/96
Witness: S.Pat (Signed)
Date: 19/ 12/ 96

THE COMMON SEAL of ) COMMON
the Automotive, Food, Metals ) SEAL
Engineering, Printing and Kindred )
Industries Union of Workers )
Western Australian Branch )
was hereto affixed in the presence of )

 J Sharp-Collett (Signed)
Signature
John Sharp-Collett
State Secretary
Title (Print)
Date: 24/12/96
Witness: A.D.Giresoff (Signed)
Date: 24/12/96

BLACKADDER CONSTRUCTION SERVICES
(AUSTRALIA) A.C.N. 075 296 883

SCAFFOLDING INDUSTRIAL AGREEMENT
No. AG 281 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Blackadder Construction Services (Australia) Pty Ltd.

No. AG 281 of 1996.

Blackadder Construction Services (Australia) Scaffolding
Industrial Agreement.

COMMISSIONER P E SCOTT.

7 January 1997.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent and by
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consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Blackadder Construction Services (Australia)
Scaffolding Industrial Agreement in the terms of the fol-
lowing schedule be registered on the 20th day of Novem-
ber 1996.

(Sgd.) P.E. SCOTT,
[L.S] Commissioner.

Schedule.

1.—TITLE
This Agreement will be known as the Blackadder

Construction Services Australia A.C.N. 075 296 883
Scaffolding Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Aims and Objectives of this Agreement
6. Term and Renewal of Agreement
7. Allowances
8. Dispute Settlement Procedure
9. Safety Dispute Resolution

10. First on Last Off
11. Overtime
12. Company Based Incentive Scheme
13. Industry Standards
14. Clothing and Footwear
15. Training Allowance, Training Leave, Recognition of

Prior Learning
16. Pyramid Sub-contracting
17. All-in Payments
18. Sick Leave
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
20. Signatories to the Agreement

Appendix A—Drug and Alcohol, Safety and Reha-
bilitation Program

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian

Builders’ Labourers, Painters & Plasterers Union of Workers)
(hereinafter referred to as the “Union”) and Blackadder
Construction Services (Australia) Pty Ltd (hereinafter referred
to as the “Company”) in the State of Western Australia.

4.—APPLICATION
1. This Agreement shall be binding on the Company, the

Union and its officers and employees eligible to be members
of the Union employed by the Company, on scaffolding work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the relevant Award). There are
approximately four employees covered by this Agreement.

2. The provisions of this Agreement are in addition to
entitlements specified in the relevant Award and where there
is an inconsistency the Agreement shall prevail.

5.—AIMS AND OBJECTIVES OF THE AGREEMENT
The Objectives of this Agreement are to:

1. Increase the efficiency of the Company by the effec-
tive use of the skills and commitment of the employ-
ees of the Company.

2. Improve the living standards, job satisfaction and
continuity of employment of the Company’s employ-
ees.

3. Develop best practice standards that are based upon
a culture of opportunity, continuous learning and im-
provement through training.

4. Ensure that increases in efficiency on the job are im-
plemented in such a way as to ensure that health and
safety standards in the industry are maintained.

5. Provide a mechanism by which disputes can be re-
solved quickly and in a manner which shall avoid
lost time.

6.—TERM AND RENEWAL OF AGREEMENT

1. This Agreement shall come into operation from the date
of signing and shall remain in force for a period of two years.

2. Any party may terminate the Agreement provided three
months’ notice has first been given in writing.

3. The parties agree to commence discussions on the terms
and conditions of any future Agreement three calendar months
prior to the expiration of this Agreement.

7.—ALLOWANCES

1. Except as provided for in sub-clause 2 herein, the following
rate shall apply to all employees covered by this Agreement.

From date of signing, hourly rate of $13.71.

From 1 August 1996, hourly rate of $14.15.

From 1 February 1997, hourly rate of $14.59.

2. In addition, the following allowance will be paid for work
carried out:

a) A rate of $5.25 per hour will be paid to all employ-
ees. This allowance is “all purpose” and shall be in-
cluded as part of the ordinary rate.

8.—DISPUTE SETTLEMENT PROCEDURE

In relation to any questions, disputes or difficulties arising
out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46 Settlement of Disputes of the Award.

9.—SAFETY DISPUTE RESOLUTION

1. It is agreed the Company and their employees have a
responsibility to ensure that workplaces are safe and that
employees are not exposed to hazards.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any complaint
should be referred to the Company’s safety officer or worker’s
safety representative to be dealt with in accordance with the
following procedures:

a) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
Company’s safety officer or the worker’s safety rep-
resentative.

b) The Company’s safety officer and the worker’s safety
representative will take immediate action to have the
unsafe situation rectified.

c) Should the Company’s safety officer consider that
no safety precautions are necessary, he/she will no-
tify the worker’s safety representative accordingly
as soon as possible.

d) While there is disagreement on the ruling of the Com-
pany’s safety officer, the Company’s safety officer
will arrange for the immediate transfer of all em-
ployees from the disputed area.

e) Should the Company’s safety officer be of the opin-
ion that no action is necessary and the employees
safety representative disagrees, an appropriate inspec-
tor from the Department of Occupational Health,
Safety and Welfare (DOHSWA) will be requested to
undertake an inspection of the disputed area for the
purpose of resolving any such matter.

f) If disagreement still exists the chief inspector, con-
struction branch of DOHSWA or his/her nominee
will be called in to assist in the resolution of the dis-
pute.

4. Whilst the above procedure is being followed there will
be no stoppage of work in respect of the matter being
considered, except in the area alleged to be unsafe.

5. It is accepted that safety considerations override normal
work practices and depending on the degree of potential risk
to persons on the job, or the general public, can override normal
demarcation practices.
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10.—FIRST ON LAST OFF
1. The parties agree the continuity of employment is desirable

wherever possible, and that where it is not possible, employees
will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
8—Dispute Settlement Procedure.

11.—OVERTIME
1. The allocation of overtime will be at the employer’s

prerogative provided that the employer will not discriminate
against any employee.

2. The practice of “one in all in” will not occur.
3. An overtime roster may be introduced after agreement is

reached between the employees, the Company and the Union.

12.—COMPANY BASED INCENTIVE SCHEME
1. The Company may negotiate incentive schemes which

will not affect the terms of this Agreement. These schemes
must ensure that the Award provides the base safety net and
that all workers on-site have the opportunity to share in the
proposed scheme.

2. Once negotiated incentive schemes will be submitted to
the Union prior to its implementation for confirmation that
the relevant Award requirements have been satisfied.

13.—INDUSTRY STANDARDS
It is a term of this Agreement that the Company will continue

to meet its current level of payment into the Western Australian
Construction Industry Redundancy Fund and will immediately
increase its level of payment into the Construction + Building
Unions Superannuation Scheme to $50 per week per employee.

14.—CLOTHING AND FOOTWEAR
1. The following items or other suitable clothing as agreed

between the company and the Union will be supplied to each
employee by the Company, upon the completion of five
working days.

(a) 1 pair safety boots, and will be replaced on a fair
wear and tear basis.

(b) 2 T-shirts with collars, and will be replaced on a fair
wear and tear basis.

(c) 1 bluey jacket for each employee employed during
the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

15.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. The parties recognise the need to adopt a “total trade”
concept for training and skills acquisition to meet the current
and future requirements of the industry. To this end the parties
reaffirm their commitment to training and agree that training
and retraining of both the workforce and supervision will occur
on an ongoing basis.

2. It is agreed that safety training will be an important
component in the structured training programme.

3. All scaffolding work will be carried out using labour
suitably trained and qualified to a standard approved by the
Company and the Union.

4. A training allowance of $11.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

5. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers’ approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than:

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

6. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learning),
and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights
Certificates.

16.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-
contractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-
contractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only subcontracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further
between the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

17.—ALL-IN PAYMENTS
1. All-In methods of payments shall be prohibited.
2. “All-In Payments” means any system of payment that is

hourly, weekly, or daily which is either in lieu of payment for
overtime, or in lieu of one or more of the various award
conditions such as annual leave, public holiday payments,
inclement weather, etc.

Provided that All-In payments do not include casual
engagement on terms prescribed by the appropriate Award or
Agreement.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference
(if any) between the employee’s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during his period of employment.

In addition to making the appropriate taxation deductions
from the employee’s wages, the employer shall also be required
to make the appropriate contributions to the C+BUSS and
Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a site
that is let to circumvent the payments prescribed under the
award or this clause, the matter may, if not resolved by the
head contractor, be negotiated between the parties or referred
to the Western Australian Industrial Relations Commission.

5. Any industrial action that may arise, shall be confined to
the employer in breach of this clause.
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18.—SICK LEAVE
For sick leave accrued after the date of signing of this

agreement the following will apply:
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is re-en-
gaged within a period of six months, the unpaid
balance of sick leave shall continue from the date of
re-engagement.

19.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

20.—SIGNATORIES
Common Seal

JOHN MADDISON
(Signed)

JOE SOLOMON
(Signed)

G HEARN
(Signed)

ANTHONY THOMAS
(Signed) (Signed)
..................... ....................... ........................
On behalf of On behalf of (Print name)
the Union the Company

Dated this 23rd day of September, 1996

APPENDIX A

1.—PRINCIPLE
People dangerously affected by alcohol and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2.—FOCUS
• Site safety and the involvement of the site safety committee
• Peer intervention and support
• Rehabilitation

3.—WORKPLACE POLICY
a) A person who is dangerously affected by drugs or alcohol

will not be allowed to work until that person can work in
a safe manner.

b) The decision on a person’s ability to work in a safe man-
ner will be made by the safety committee, or on projects
with no safety committee, by a body of at least equal num-
bers of employee/employer representatives.

c) There will be no payment of lost time to a person unable
to work in a safe manner.

d) If this happens three times the worker shall be given a
written warning and made aware of the availability of
treatment/counselling. If the worker refuses help he/she
may be transferred/dismissed the next time he/she is dan-
gerously affected.

e) For the purposes of disciplinary action a warning shall be
effective for a period of 12 months from the date of issue.

f) A worker having problems with alcohol and or other drugs:
• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended

treatment to maintain the protection of this program.
• Will be entitled to sick leave or leave without pay

while attending treatment.

4.—IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.

b) Provide access at an agreed time and venue for a
representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company per-
sonnel, eg: Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
member(s) at the two hour BTG Drug and Safety in
the Workplace training course.

BLACKBEARD AND CO INDUSTRIAL
AGREEMENT

No. AG 298 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and
Owen and Ethel Blackbeard trading as Blackbeard and

Company.
No. AG 298 of 1996.

Blackbeard and Co Industrial Agreement.

COMMISSIONER P. E. SCOTT.
17 January 1997.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Blackbeard and Co Industrial Agreement be
registered on the 27th day of November 1996.

(Sgd.) P. E. SCOTT,
[L.S] Commissioner.

Schedule.

1.—TITLE
This Agreement will be known as the Blackbeard and Co

Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave
16. All-In Payments
17. Pyramid Sub-Contracting
18. Fares and Travelling
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program
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3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers’ Labourers, Painters & Plasterers Union of Workers (here-
inafter referred to as the “Union”) and Owen and Ethel
Blackbeard trading as Blackbeard and Company (hereinafter
referred to as the “Company”) in the State of Western Aus-
tralia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the “Award”). There are ap-
proximately 4 only employees covered by this agreement. The
scope of work covered by this Agreement applies to Commer-
cial and Housing construction work where more than four (4)
dwellings are being constructed or on projects where the total
value of the contract exceeds $284,000.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1997.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46 Settlement of Disputes of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A—Wage Rates.

11.—INDUSTRY STANDARDS
It is a term of this Agreement that the Company will con-

tinue to meet its current level of payment into the Western
Australian Construction Industry Redundancy Fund and will
immediately increase its level of payment into the Construc-
tion + Building Unions Superannuation Scheme to $50 per
week per employee.

12.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

13.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $11.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than:

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

14.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible, em-
ployees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

15.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply:
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is re-en-
gaged within a period of six months, the unpaid
balance of sick leave shall continue from the date of
re-engagement.

16.—ALL-IN PAYMENTS
1. All-In methods of payments shall be prohibited.
2. “All-In Payments” means any system of payment that is

hourly, weekly, or daily which is either in lieu of payment for
overtime, or in lieu of one or more of the various award condi-
tions such as annual leave, public holiday payments, inclem-
ent weather, etc.

Provided that All-In payments do not include casual engage-
ment on terms prescribed by the appropriate Award or Agree-
ment.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference
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(if any) between the employee’s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during his period of employment.

In addition to making the appropriate taxation deductions
from the employee’s wages, the employer shall also be re-
quired to make the appropriate contributions to the C+BUSS
and Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a site
that is let to circumvent the payments prescribed under the
award or this clause, the matter may, if not resolved by the
head contractor, be negotiated between the parties or referred
to the Western Australian Industrial Relations Commission.

5. Any industrial action that may arise, shall be confined to
the employer in breach of this clause.

17.—PYRAMID SUB-CONTRACTING

1. “Pyramid Sub-Contracting” is defined as the practice of a
sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further la-
bour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—FARES AND TRAVELLING

In addition to Clause 12A of the award the following travel
payments shall be made in the form of a daily payment (on
days worked):

(i) $4 per day to be paid from 1 September 1996 to 31
December 1996;

(ii) $6.15 per day to be paid from 1 January 1997.

19.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

Signed for and on behalf of—

The Union:  (signed) Common Seal
Date: 7/11/96

The Company: BLACKBEARD AND CO
Date: 6/11/96

OWEN BLACKBEARD
(Print name)  (signed)

APPENDIX A—WAGE RATES
Date of Signing 1 August 1 February

1996 1997
Hourly Rate Hourly Rate Hourly Rate

Labourer Group 1 $14.21 $14.66 $15.11
Labourer Group 2 $13.71 $14.15 $14.59
Labourer Group 3 $13.35 $13.77 $14.20
Plasterer, Fixer $14.76 $15.23 $15.70
Painter, Glazier $14.43 $14.89 $15.35
Signwriter $14.73 $15.20 $15.68

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner.

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

f) A worker having problems with alcohol and or other
drugs:
• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recom-

mended treatment to maintain the protection of this
program.

• Will be entitled to sick leave or leave without pay
while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company per-
sonnel eg. Safety delegate/officer, safety committee
members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.
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BUNNINGS FOREST PRODUCTS PTY LTD
(ENTERPRISE BARGAINING) AGREEMENT 1996.

No. AG 311 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Bunnings Forest Products Pty Ltd

and

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch.

No. AG 311 of 1996.

Bunnings Forest Products Pty Ltd (Enterprise Bargaining)
Agreement 1996.

COMMISSIONER P E SCOTT.

7 January 1997.
Order.

HAVING heard Ms J L Dowling on behalf of the Applicant
and Mr G C Sturman on behalf of the Respondent and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Bunnings Forest Products Pty Ltd (Enter-
prise Bargaining) Agreement 1996 in accordance with the
following Schedule be registered on the 11th day of De-
cember 1996.

(Sgd.) P. E. SCOTT,    
[L.S.] Commissioner.

———

Schedule.

1.—TITLE
This Enterprise Agreement shall be referred to as the

Bunnings Forest Products Pty Ltd (Enterprise Bargaining)
Agreement 1996.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Scope and Parties to this Agreement
4. Relationship to Parent Awards
5. Single Bargaining Unit
6. Aims and Objectives of the Agreement
7. Wages
8. Agreed Productivity Improvements
9. Occupational Safety and Health

10. Uniforms
11. Protective Clothing
12. Long Service Leave
13. Productivity Bonus
14. Volunteer Emergency Services Work
15. Future Matters
16. Counselling Procedure
16. Redundancy
17. Terms of Agreement
19. Further Claims
20. Not To Be Used As A Precedent
21. Signatories to Agreement

3.—SCOPE AND PARTIES TO THIS AGREEMENT
This Agreement shall apply to and be binding on Bunnings

Forest Products Pty Ltd (the “Company”) and the appropriate
employees engaged in or in connection with the Company’s
Manjimup Engineering Workshop.

This Agreement shall also be binding upon the Automotive
Food Metals Engineering Printing and Kindred Industries
Union of Workers, Western Australian Branch.

It is accepted that approximately 55 employees will be bound
by this Agreement upon acceptance and registration.

4.—RELATIONSHIP TO PARENT AWARDS
This Agreement shall be used and interpreted wholly in

connection with the Metal Trades (General) Award 1966 No.
13 of 1965.

Where there is any inconsistency between this Agreement
and the Award, this Agreement shall take precedence.

5.—SINGLE BARGAINING UNIT
5.1 The employees and the Company have formed a Single

Bargaining Unit in respect to the Manjimup Engineering
Workshop.

5.2 The Single Bargaining Unit will by regular conference
ensure that the framework of the Enterprise Agreement is
adhered to through the meeting of the Consultative Committee.

6.—AIMS AND OBJECTIVES OF THE AGREEMENT
6.1 The purpose of entering into this Enterprise Bargaining

Agreement is to increase the productivity, efficiency and
flexibility of the company’s’ Manjimup Engineering Workshop
to ensure Bunnings Forest Products Pty Ltd remains
competitive within the timber industry.

6.2 This agreement is further intended to enhance the quality
of working life of employees through continued progress on
workplace reform and consultation.

6.3 Bunnings Forest Products Pty Ltd remains committed to
the continual training of all personnel so that their skills base
can be enhanced, and to provide an environment in which these
new skills can be utilised and recognised to the satisfaction of
individual employees.

6.4 Furthermore, the Company recognises the need to
improve occupational safety and health for all employees and
is therefore committed to the development and implementation
of safety and health initiatives. This Agreement provides for
the participation of all employees in these initiatives in order
that that Manjimup Engineering Workshop will become a safer
working environment.

7.—WAGES
The wage rates to apply pursuant to this Agreement are as

follows:
Listed in the attached Schedule “C”.
Additionally in the second 12 months of this Agreement the

Base Rate mentioned in Attachment “C” will increase by a
further $13.00 per week.

In conjunction with the movements above and after
completion of a skills matrix then appropriate application of
“leading hand” and “additional skills” will be applied in
accordance with Award provisions.

8.—AGREED PRODUCTIVITY IMPROVEMENTS
8.1 Flexibility of Hours
The parties agree that working hours need to be arranged

and worked in a manner which provides the greatest flexibility
in meeting the continuously changing business environment
of the company.

8.2 Non Smoking
Manjimup Engineering Workshop will become “Non

Smoking” apart from agreed designated areas and breaks from
the implementation of this Agreement.

By mutual consent any employee covered by this Agreement
will be entitled to attend a course designed to assist them in
stopping smoking. It will be Management’s responsibility to
organise support courses upon request and as appropriate.

8.3 Flexibility of Working Agreements
8.3.1.1 Rostered Days Off (RDO)
It is agreed between the parties that the following flexibility

will apply to RDO’s at the Manjimup Engineering Workshop.
8.3.1.2 Should the need arise then employees will not

unnecessarily withhold their labour on their expected RDO
and will be prepared to work on such occasions upon reasonable
management request, e.g. minimum of 24 hours notice,
employees will not be expected to work their RDO if they
have a bank of 5 days already owing to them.

8.3.1.3 Should an employee work their RDO then that RDO
will normally be taken at a mutually agreed future date. Due
to work demand Management may decide to offer payment in
lieu of taking the RDO.

8.3.1.4 If the employee elects to be paid for the RDO he/she
will be paid at time & one half for the 8hrs then at normal
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week day penalty thereafter (1½ for the first 2 hrs in excess of
8hrs & 2x thereafter). This is in addition to the normal pay
hours accumulated for the RDO (6hrs).

8.3.1.5 Should an employees RDO fall on a day during
scheduled maintenance shutdown then the employees will work
that day unless otherwise agreed with Management.

8.3.2 Demarcation Issues
The union and employees party to this Agreement accept

that all forms of demarcation should, through consultation be
eliminated from the company’s operations.

It is a condition of this Agreement that any employee can be
required to complete any task providing such duties are within
the limitation of their skill, competence and training.

8.4 Grievance and Dispute Settlement Procedure
8.4.1 The principle of conciliation and direct negotiation shall

be adopted for the purpose of prevention and settlement of all
industrial disputes.

8.4.2 The parties shall take an early and active part in
discussions and negotiations aimed at preventing or settling
disputes in accordance with the agreed procedure set out
hereunder.

8.4.3 All disputes shall be resolved in the following sequence:
8.4.3.1 Discussions between the employee/s con-

cerned (and/or their representative if required)
and the immediate supervisors.

8.4.3.2 Discussions involving the employee/s con-
cerned, the employee representative and the
employer representatives’.

8.4.3.3 Discussions involving union representatives
and senior management representatives.

8.4.3.4 If the matter is still not settled it may be re-
ferred to the relevant Industrial Relations Com-
mission for resolution.

8.4.4 Until the matter is resolved in accordance with the
above procedure, work will be expected to continue normally.
While the above procedure is being followed no party shall be
prejudiced as to the final outcome by the continuation of work
in accordance with this clause unless safety is compromised.

8.4.5 All parties to this Agreement, the employers, their
officials, the union and its members, will take all possible action
to settle any dispute within reasonable time. At least 3 days
should be allowed for all stages of discussions to be finalised.

8.4.6 If the matter is still not settled it may be referred to the
relevant Industrial Relations Commission for assistance.

8.4.7 This clause shall not prevent any party to a dispute
from making an application to the relevant Industrial Relations
Commission.

8.5 Skills Development and Training
8.5.1 The parties to this Agreement are committed to the

development of the skills and the work force through improved
job design or the introduction of new technology. The aim of
which is to enhance the working environment to develop more
rewarding and satisfying employment for all employees.

8.5.2 All issues affecting the above matters will be considered
by the Enterprise Consultative Committee (ECC). Company
representatives on the Committee will be required to ensure
relevant matrix, legend and needs identification forms are
submitted to the ECC meeting for consideration. Employee
representatives on the Committee will be required to facilitate
input from the wider work force as to the appropriateness of
the Committees deliberations and recommendations. Refer
Additional Information on ECC’s on Attachment “A”.

8.5.3 Where applicable the parties agree that the outcome of
training programmes will need to satisfy as a minimum the
appropriate National Competency Standards.

8.5.4 Where possible all training undertaken as a result of
this sub-clause will be during normal working hours. By
consent between the parties, training may be conducted outside
normal working hours, when the employee will be paid Single
Time or equivalent Time Off in Lieu at an agreed time between
the parties.

8.5.5 Any direct costs incurred by the employee as a result
of undertaking training, will be met by the company.

8.5.6 The parties agree that where possible ‘in house’ training
should be provided by employees with sufficient work
experience and expertise in particular skill.

8.5.7 Refer Additional Information on Attachment “B”.
8.6 Bereavement Leave
An employee shall be entitled to bereavement leave for a

death in the employee’s immediate family or immediate
household. “Immediate family/household” includes: wife,
husband, defacto spouse or partner (including same sex
partners), father, mother, father-in-law, mother-in-law, child,
step-children, step-brother, step-sister, step-father, step-mother,
grand parents.

Such leave will be without deduction of pay for a period of
up to a maximum of 2 shifts off work. Any extension to this
will be at Management’s discretion. Proof of such
circumstances is required to the satisfaction of the employer.

8.7 PM Smoko
When working a ten (10) hour day no afternoon smoko will

occur. If working a planned day of ten (10) hours or longer
duration then a seven minute smoko will apply after ten (10)
hours.

8.8 Saturday/Sunday work
After working weekends, employees may elect to take up to

sixteen (16) hours off without pay if agreed by their supervisor,
but on a day within the same pay week.

9.—OCCUPATIONAL SAFETY AND HEALTH
9.1 It is agreed that all new employees who commence at

the company’s’ Manjimup Engineering Workshop will be
required to undergo a safety induction programme. This will
cover all aspects of occupational safety and health, which may
impact upon the employees required duties.

9.2 It is also agreed that existing employees may be required
to re-take the induction programme in order to ensure that the
working environment at the Manjimup Engineering is as safe
as possible.

10.—UNIFORMS
10.1 Joining Option
Not compulsory, however, employees are encouraged to join.
10.2 Initial Issue
This will consist of an issue of 2 sets of clothing plus 1

jacket or 1 jumper for which the employee will pay for 25% of
the total cost of the package.

10.2.1 Eligibility—Existing Employees
Will be eligible for this “one off” offer at the time this scheme

is introduced at their location.
10.2.2 Eligibility—New Employees
Will be eligible for this “one off” offer after a 3 month

qualifying period with the company.
Employees in this category can purchase a “subsequent issue”

within the qualifying period should they so request.
Note:

In both cases above the “one off” offer will only be made
once. Should an employee refuse the offer at that time
then their eligibility for this type of offer will lapse.

10.3 Subsequent Issues—Subsidy
A 50% subsidy for each “subsequent” issue of 1 set per

financial year.
Additional jacket/jumper will only be issued on a 2 yearly

basis on a 50% subsidy.
10.4 Employee Transfers
Options are:

10.4.1 Continue to wear the clothing issued from their
previous location until such time as they would
normally be eligible for a new issue.

10.4.2 Immediately purchase a clothing set relevant
to the new location style at a 50% subsidy rate.

10.5 Tax Deductibility
Under current tax rulings, the employees contribution to

clothing purchases is tax deductable.
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10.6 Colour and Style
Choice will be up to the locations, however, final decision

should result in one colour/style suiting the location.
10.7 Laundering
Laundering of uniforms will be at the cost of the employee.

11.—PROTECTIVE CLOTHING
Will be in accordance with Award conditions generally but

will include the issue of three pairs of appropriate clothing to
the value of 3 sets of standard overalls which will be laundered
at company expense.

12.—LONG SERVICE LEAVE
Employees covered by this Agreement will be entitled to

long service leave in accordance with the provision of the
Western Australian Industrial Gazette, volume 71, page 1, with
the exception that they will be entitled to a pro-rata payment
of long service leave after 7 years of continuous service.

Employees who have had their employment terminated from
the company, with the exception of redundancy, will not be
eligible for this pro-rata benefit.

13.—PRODUCTIVITY BONUS
An appropriate bonus scheme will be maintained at the

Manjimup Engineering Workshop and will be dependent upon
the company’s ability to pay.

Management will consult with ECC regarding changes to
the existing scheme.

14.—VOLUNTEER EMERGENCY SERVICES WORK
Employees, with the consent of management, may be absent

from work for up to 5 days maximum per annum on paid leave
(7.6 hours/shift). This paid leave will be substituted from
unused sick leave. Should there be no bank of sick leave to
draw from then such days will be approved but not paid for.

Employees must have an appropriate break from the time of
ceasing their volunteer duties until recommencing their normal
work function.

Evidence of attendance for such volunteer work shall be
furnished to the satisfaction of the employer.

15.—FUTURE MATTERS
It is agreed between the parties to review the merits or

otherwise of the introduction of annualised salaries, the
necessity for completion of time cards and an expanded service
exchange facility. If considered appropriate steps to introduce
an improved system will be initiated. Additionally it is agreed
to review the merits or otherwise of a Sick Leave Payout
Scheme.

16.—COUNSELLING PROCEDURE
The purpose of this procedure is to provide a process, aimed

through a counselling approach, to influence individuals to
conduct themselves in a different way, resulting in
conformation of performance acceptable to the general work
population in which the individual finds themselves.

This procedure should be viewed, primarily, as a tool to
encourage change in individual’s habits and not a punishment.

16.1 Stage (1) Verbal Counselling
16.1.1 Advise the individual their specific conduct is of

concern.
16.1.2 Provide opportunity for the individual to give reasons

for their actions. Should reasons for actions remain
unacceptable then the senior location representative will:

16.1.2.1 Confirm continuing actions will be unaccept-
able.

16.1.2.2 Provide and or develop a plan in conjunction
with the individual; attempting to address the
individuals shortcomings. This should include
a review period.

16.1.2.3 Foreman/supervisor to make notes of actions
in appropriate records, eg diary, logbook, etc.
This notation will remain active for a period
of 12 months.
Note: Each individual has the option to have
with them another person of their choice dur-
ing this process.

16.2 Stage (2) First Written Warning
16.2.1 Advise the individual that their conduct remain

unacceptable referring to the original verbal counselling
outcome.

16.2.2 Provide opportunity for the individual to provide
reasons for their actions.

Should reasons for actions remain unacceptable, then the
senior location representative will:

16.2.2.1 Confirm continuing actions will be unaccept-
able, indicating the consequences of continu-
ation of their conduct could lead to dismissal
if their behaviour is not modified.

16.2.2.2 Again provide advice and or develop a plan in
conjunction with the individual attempting to
address the individuals shortcomings. this
should include a review period.

16.2.2.3 Advise the individual that they will be pro-
vided with a copy of the written warning,
clearly indicating the misdemeanour will be
placed on their personnel file with a copy be-
ing provided to the individual within 72 hours.
This notification will remain active for a pe-
riod of 12 months.
Note: Each individual has the option of hav-
ing another person of their choice with them
during this process.

16.3 Stage (3) Final Written Warning
16.3.1 Advise the individual that their ongoing conduct is

unacceptable referring to stage (1) and (2) of the process.
16.3.2 Provide a further opportunity for the individual to

give reasons for their actions.
Should reason for the individuals actions be unacceptable

then the senior location representative will:
16.3.2.1 Advise this is the final opportunity for the in-

dividual to change their ways and that a con-
tinuation of their action will result in dismissal.

16.3.2.2 Provide advice and develop a plan in conjunc-
tion with the individual, attempting to address
the individuals shortcomings. This should in-
clude a review period.

16.3.2.3 Advise the individual that they will be pro-
vided with a copy of the final written warn-
ing, clearly indicating the misdemeanour,
together with a copy being placed on their
personnel file. This notation will remain ac-
tive for a period of 12 months.
Note: Each individual has the option of hav-
ing another person of their choice with them
during this process.

16.4 Stage (4) Termination
Prior to taking the final step of termination the senior location

representative will:
16.4.1 Ensure all previous stages have been compiled with.
16.4.2 Satisfy themselves that all circumstances have been

investigated and considered.
16.4.3 Provide the last opportunity for the individual to

provide reasons for their actions.
Should the reasons for the individual’s actions remain

unacceptable then:
16.4.3.1 Termination of employment should occur en-

suring appropriate award, enterprise agreement
or legislation is followed. This includes cor-
respondence to the individual, clearly indicat-
ing the reasons for termination be provided to
the individual, either at the time of termina-
tion or as early as possible after the termina-
tion date.

16.5 Summary Dismissal
In some cases the above process may not apply, eg theft,

fighting, taking of alcohol and prohibited substances whilst at
work.
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In the situation of summary dismissal the senior location
representative will:

16.5.1 Ensure a full investigation of all the known
facts has been undertaken.

16.5.2 Explain the circumstances to the individual
ensuring understanding of the facts by the in-
dividual.

16.5.3 Provide the opportunity for reply by the indi-
vidual to the allegations.

16.5.4 Carefully consider all information.
Should the individual’s reasons remain unac-
ceptable then the senior location representa-
tive will:

16.5.4.1 Terminate the individual’s employment
ensuring appropriate award, enterprise
agreement or legislation is followed.
This includes correspondence to the
individual, clearly indicating the rea-
sons for termination be provided to the
individual either at the time of termi-
nation or as early as possible after the
termination date.
Note: In general misdemeanours will
only have a life of 12 months, how-
ever, depending on the type of misde-
meanour the matter may be of such a
serious nature that the misdemeanour
will remain active for a longer period
than 12 months as noted in steps (1),
(2) and (3).

17.—REDUNDANCY
17.1 Redundancy Pay
In addition to the period of notice prescribed for ordinary

termination an employee who is terminated because the
employer has made definite decision that the employer no
longer wishes the job the employee has been doing done by
anyone and this is not due to the ordinary and customary
turnover of labour and that decision will lead to the termination
of employment, the employer shall pay the following amount
of redundancy pay in respect of a continuous period of service
(to a maximum of 25 weeks’ pay) to each full-time or permanent
part-time employee so terminated.

17.1.1 Completed Years of Service
0—12 months Nil
1 year—7 years 1.5 weeks per completed year of

service
7 years and onwards 2 weeks per completed year of

service up to a maximum of 25
weeks.

17.1.2 An additional payment of one week’s pay to each
retrenched employee under this award irrespective of notice
given.

“Week’s pay” means the ordinary time rate of pay for the
employee concerned. Provided that the redundancy payments
shall not exceed the amount which the employee would have
earned if employment with the employer had proceeded to the
employee’s normal retirement date.

17.1.3 Permanent employees, who at the time of termination
have been employed for less than 12 months, shall be paid
17.5% loading on pro rata annual leave.

17.2 Employee Leaving During Notice
Employees who leave prior to their termination date will

receive appropriate redundancy benefits.
17.3 Alternative Employment
An employer, in a particular redundancy case, may make

application to the Commission to have the general redundancy
pay prescription varied if the employer obtains acceptable
alternative employment for an employee.

17.4 Time Off During Notice Period
During the period of notice of termination given by the

employer an employee shall be allowed up to one day’s time
off without loss of pay for the purpose of seeking other
employment.

17.5 Transmission of Business
17.5.1 Where a business if before or after the date of this

award, transmitted from an employer (in this sub-clause called
“the transmitter”) to another employer (in this sub-clause called
“the transmittee”) and an employee who at the time of such
transmission was an employee of the transmitter in that business
becomes and employee of the transmittee:

17.5.1.1 The continuity of the employment of the employee
shall be deemed not to have been broken by reason of such
transmission; and

17.5.1.2 The period of employment which the employee has
had with the transmitter or any prior transmitter shall be deemed
to be service of the employee with the transmittee.

17.5.1.3 In this sub-clause “business” includes trade, process,
business or occupation and includes part of any such business
and “transmission” includes transfer, conveyance, assignment
or succession whether by agreement or by operation of law
and “transmitted” has a corresponding meaning.

18.—TERMS OF AGREEMENT
This Agreement shall take effect from the first pay period

on or after 25th October 1996 and will remain in force for a
period of two years.

19.—NO FURTHER CLAIMS
It is a condition of this Agreement that the parties will not

seek any further claims, with respect to wages and working
conditions, unless they are consistent with the State Wage Case
Principles.

20.—NOT TO BE USED AS A PRECEDENT
It is a condition of this Agreement that the parties will not

seek to use the terms contained herein as an example or
precedent for other Enterprise Agreements whether they
involve Bunnings Forest Products Pty Ltd or not.

21.—SIGNATORIES TO THE AGREEMENT
1) (signed) JOHN GOODALL (Address)

On behalf of Bunnings
Forest Products Pty Ltd

2) On behalf of the Consultative Committee
____________________
____________________
____________________
____________________

3) (signed)  18/11/96
On behalf of the Automotive
Food Metals Engineering Printing
and Kindred Industries Union
of Workers, Western Australian
Branch
JOHN-SHARP-COLLETT
STATE SECRETARY      Common Seal

ATTACHMENT “A”

AGREEMENT—ENTERPRISE CONSULTATIVE
COMMITTEE

1. The following sets out the conditions under which the
ECC is to operate and includes:

1.1 EEC objective
1.2 EEC function
1.3 matters within ECC jurisdiction
1.4 matters outside ECC jurisdiction
1.5 role of ECC members
1.6 structure
1.7 ECC administration

• representation
• office bearers
• proxies
• sub committees
• meetings
• quorum
• minutes
• access to information
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• facilitation of metal worker employee repre-
sentative in their role

• observers to ECC
• training of ECC members
• dispute settlement procedure
• evaluation.

2. ECC OBJECTIVE
2.1 Commitment by all parties to continuously strive to

improve the operations in line with the company’s continuous
improvement process including the very important issue of
customer service.

2.2 To raise and consider all relevant matters associated with
the maintenance/expansion of the business including issues
that effect the workplace, leading to job security for all
employees.

2.3 To raise and discuss matters enhancing the working
environment generally thus improving the quality of working
life for all employees.

2.4 To provide input and therefore influence the method of
improving the skills of the work force through enhanced job
design or through the introduction of new technology, resulting
in access to more rewarding and personally satisfying jobs.

3. ECC FUNCTION
3.1 To accept information from all participants on a range of

subjects in line with the objectives.
3.1.1 From management there may be information regarding

future plans, market predictions, major organisational change,
new technology, training plans, company policy, general
industry information.

3.1.2 From employee representatives there may be comment/
suggestion on job design, employee feedback, training
recommendations, improvement to work conditions and other
ideas for overall improvement as raised by other employees.

3.2 To reach agreement following consideration of
information provided and where necessary to make
recommendation to senior management before final decision
and implementation occurs on issues likely to effect the
workplace.

3.3 To establish sub committees then overview their progress
as and when required, with sub committees reporting back to
the ECC prior to any implementation unless otherwise agreed.

3.4 Commitment to and implementation of the agreement.
3.5 To ensure that members of this committee have received

the training to equip them for their role.
3.6 To ensure communication of the outcome of ECC

meetings is provided to all employees in the most effective
way.

4. MATTERS WITHIN THE ECC JURISDICTION
4.1 work organisation/job design
4.2 work practise changes
4.3 introduction of new equipment/technology
4.4 general policy operation and changes eg Equal

Employment Opportunity and Affirmative Action
4.5 skills training/requirements
4.6 other issues as agreed by the ECC members
4.7 management practice
4.8 access to training and career path advancement.
5. MATTERS OUTSIDE THE ECC JURISDICTION
5.1 occupational safety and health matters
5.2 industrial relations issues
5.3 day to day operational problems.
6. ROLE OF ECC MEMBERS
6.1 Management
To provide to the meeting all relevant information about

matters likely to effect employees in line with the objectives.
It is intended that such information to be discussed, under
normal circumstances, prior to implementation.

To provide feedback regarding the meeting outcome to
relevant managers.

6.2 Employee Representation

To consult with other employees then provide employee input
into the decision making process on matters within the
jurisdiction of the committee.

To provide feedback to the employees regarding the meeting
outcomes.

7. STRUCTURE

7.1 The Manjimup Engineering Workshop ECC may have
up to thirteen (13) members consisting of:

8 employee representatives

5 management representatives.

The size of the ECC may be varied by agreement, however,
representation by management may be equal to that of the
number of employee representatives.

8. ECC ADMINISTRATION

8.1 Management Representation

Management will select its representatives. Consideration,
however, will be given to managers with responsibility for
areas where they have the decision making authority.

8.2 Employees Representation

Nominations to be provided similarly as with management.
(Consideration would be given to ensuring the widest possible
employee representative exposure thus providing benefit to
the employees across the workplace).

Should employee representatives not be performing
satisfactorily, then they can be replaced following a ballot of
the relevant union membership.

8.3 Office Bearers

The ECC will elect the following positions:

Chairperson

Vice Chairperson.

8.3.1 The chairperson will manage the meetings ensuring
full participation and that the outcomes are conclusive. The
chairperson will work with the vice chairperson to prepare
draft agendas, check minutes and organise meeting times and
venues, always allowing appropriate times for full and proper
participation.

The chairperson will hold the position of chairperson for no
longer than 12 months unless otherwise decided by majority
of the ECC.

8.3.2 The vice chairperson will be a representative of the
group to which the chairperson does not directly relate to eg
management or employee representatives.

The vice chairperson will carry out the chairpersons duties
any time the chairperson is absent, and will move in to the
position of the chairperson which will be vacated after 12
months unless the situation occurs as mentioned in 8.3.1 above.

8.4 Proxies

Committee members where possible will nominate a proxy
who will attend meetings on their behalf when they are
unavailable. All rights and responsibilities applying to ECC
members will apply to their proxies.

8.5 Sub Committees

The ECC may form a sub committee. The sub committee,
however, will include at least one of the ECC membership
from both management and employee representatives.

The sub committee originated by the ECC may have up to
equal management representation.

8.6 Meetings

Will be held monthly or as determined by the members of
the ECC.

8.7 Quorum

Shall be a majority of equal representation from management
and employee representatives.
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8.8 Minutes

Actual word by word minutes will not be kept, however
Action Planners (refer to Attachment “D”) will be kept and
completed then circulated appropriately for each meeting.

The Action Planner will be completed by anyone of the
meeting participants to be decided at the outset of each meeting.

8.9 Access to Information

All parties have rights to access to all information related to
issues being considered by the ECC.

For commercial-in-confidence business information, reasons
to be provided as to the non release of relevant documentation.

8.10 Facilitation of Employee Representative in their Role

In the spirit of this agreement management will provide
assistance to enable the employee representatives to fulfil their
responsibility as members of the ECC, this could include such
things as: access to office equipment, photocopier, telephone,
fax etc; meeting room facility, time to consult to consult with
other employees in company time, time to prepare for meetings
and time to attend to other business as agreed by the ECC.

8.11 Observers to the ECC

Any party may have the right to bring along an observer to
provide input into the meeting where required on a specific
topic as the circumstances dictate.

The observer will have speaking rights only and will leave
the meeting once their subject is discussed.

Accredited Branch Office Union Officials and Senior
Management Representatives have a right to attend ECC or
Sub Committee Meetings, but will have no voting rights.

8.12 Training of ECC Members

All members should be provided with training to equip
members with the skills to undertake their role in a positive
manner by an approved bilateral provider. This training will
be carried out at the company’s expense.

8.13 Dispute Settlement Procedure

Should issues arise from ECC meetings which cannot be
resolved then such matters should be raised in line with the
grievance procedure.

8.14 Evaluation

The effectiveness of the ECC should be evaluated initially
after 12 months of operation then depending on its success at
a suitable time frame agreed by the ECC Members.

ATTACHMENT “B”

AGREEMENT—SKILLS DEVELOPMENT AND
TRAINING

1. In conjunction with the ECC Agreement the following
supports the ECC objectives:

1.1 ECC Objective

To view ways of improving the development of skills
of the work force through enhanced job design or
via the introduction of new technology, resulting in
the enhancement of the working environment gener-
ally, leading to a more rewarding and satisfying work
like for all employees.

1.2 Role of the ECC Members

Management—to ensure relevant matrix, legend and
needs identification forms are completed and sup-
plied to the ECC meeting for general input and con-
sensus.

Employee representative—accepting input from
workmates then providing comment as to appropri-
ateness of suggested plan as provided by manage-
ment. Making suggestions relevant to the direction
the plan is headed.

1.3 Standards

It is accepted that outcomes of training undertaken
need to compliment the appropriate competencies as
agreed by the ECC members, as a minimum, in line
with the appropriate national competencies.

1.4 ECC Administration—Conditions

Training to be undertaken as far as possible during
normal working hours. Training outside of normal
working hours is acceptable but by prior agreement.
Such training will attract Single Time penalty or
equivalent time off in lieu at an appropriate time by
agreement between the parties involved.

Direct costs associated with the training will be at
the company’s expense.

1.5 Occupational Safety and Health

It is agreed that all employees will participate in an
induction at the time of their employment, of which
part of that induction will cover the necessary as-
pects of employment, of occupational safety and
health likely to effect that employee.

It is also accepted that retraining for all employees
will take place periodically in order to support a safe
and effective job performance.

ATTACHMENT “C”

RATES OF PAY
Classification Base Supp Safety Net Sub Total Tool Total

Payment Allowance
Current Award C 10 365.20 52.00 24.00 441.20 9.20 450.40
Proposed  C 10 481.20 481.20 9.20 490.40
Proposed   C 11   93.41% of base 449.50 *9.20 458.70
Proposed   C 9 104.34% 502.10 9.20 511.30
Proposed   C 8 108.66% 522.90 9.20 532.10
Proposed Apprentice Yr 1 42% of base 202.10 3.86 205.96

Yr 2 55% of base 264.66 5.06 269.72
Yr 3 75% of base 360.90 6.90 367.80
Yr 4 88% of base 423.46 8.10 431.56

Leading Hand Not less than 3 & not more than 10 16.60
More than 10 & not more than 20 25.40

*Where applicable
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APPENDIX “D”

CABSTEEL INDUSTRIES INDUSTRIAL
AGREEMENT

No. AG 333 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and
Auro Pty Ltd t/as Cabsteel Industries.

No. AG 333 of 1996.

Cabsteel Industries Industrial Agreement.

COMMISSIONER P. E. SCOTT.
3 February 1997.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Cabsteel Industries Industrial Agreement be
registered on the 15th day of January 1997.

(Sgd.) P. E. SCOTT,
[L.S] Commissioner.

Schedule.

1.—TITLE
This Agreement will be known as the Cabsteel Industries

Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave
16. Pyramid Sub-Contracting
17. All-In Rates
18. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers’ Labourers, Painters & Plasterers Union of Workers (here-
inafter referred to as the “Union”) and Auro Pty Ltd t/as
Cabsteel Industries (hereinafter referred to as the “Company”)
in the State of Western Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
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Award 1987, No. 14 of 1978 (the “Award”). There are ap-
proximately 2 employees covered by this agreement.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1997.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
The dispute settlement procedure that shall apply to this

Agreement shall be in the same terms as that outlined in Clause
46 Settlement of Disputes of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A—Wage Rates.

11.—INDUSTRY STANDARDS
It is a term of this Agreement that the Company will con-

tinue to meet its current level of payment into the Western
Australian Construction Industry Redundancy Fund and will
immediately increase its level of payment into the Construc-
tion + Building Unions Superannuation Scheme to $50 per
week per employee.

12.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

13.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $11.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than:

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

14.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible, em-
ployees will be retrenched in order of seniority.

2. When applying the “first on last off’ principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

15.—SICK LEAVE
For sick leave accrued after the date of ratification of this

agreement the following will apply:
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is re-en-
gaged within a period of six months, the unpaid
balance of sick leave shall continue from the date of
re-engagement.

16.—ALL-IN PAYMENTS
1. All-In methods of payments shall be prohibited.
2. “All-In Payments” means any system of payment that is

hourly, weekly, or daily which is either in lieu of payment for
overtime,. or in lieu of one or more of the various award con-
ditions such as annual leave, public holiday payments, inclem-
ent weather, etc.

Provided that All-In payments do not include casual engage-
ment on terms prescribed by the appropriate Award or Agree-
ment.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference
(if any) between the employee’s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during his period of employment.

In addition to making the appropriate taxation deductions
from the employee’s wages, the employer shall also be re-
quired to make the appropriate contributions to the C+BUSS
and Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a site
that is let to circumvent the payments prescribed under the
award or this clause, the matter may, if not resolved by the
head contractor, be negotiated between the parties or referred
to the Western Australian Industrial Relations Commission.

5. Any industrial action that may arise, shall be confined to
the employer in breach of this clause.
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17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further la-
bour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlines in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.
Common Seal

(Signed)_______________________

ON BEHALF OF THE UNION

(Signed)
___________________________

ON BEHALF OF THE COMPANY

Dave Gillespie
_______________________

(PRINT NAME)

Dated this 9 day of December 1996.

APPENDIX A—WAGE RATES
Date of 1 August 1 February
Signing 1996 1997

Hourly Rate Hourly Rate Hourly Rate
$ $ $

Labourer Group 1 14.21 14.66 15.11
Labourer Group 2 13.71 14.15 14.59
Labourer Group 3 13.35 13.77 14.20
Plasterer, Fixer 14.76 15.23 15.70
Painter, Glazier 14.43 14.89 15.35
Signwriter 14.73 15.20 15.68

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner.

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

f) A worker having problems with alcohol and/or other
drugs:
• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recom-

mended treatment to maintain the protection of this
program.

• Will be entitled to sick leave or leave without pay
while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will:
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative commit-
tee member(s) at the two hour BTG Drug and Safety
in the Workplace training course.

CBH NORTH FREMANTLE MAINTENANCE
EMPLOYEES PARTNERSHIP (ENTERPRISE

BARGAINING) AGREEMENT 1996
No. AG 324 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Co-operative Bulk Handling Limited

and

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and Others.

No. AG 324 of 1996.

CBH North Fremantle Maintenance Employees Partnership
(Enterprise Bargaining) Agreement 1996.

SENIOR COMMISSIONER G.L. FIELDING.

10 January 1997.

Order.
HAVING heard Ms T. Vlachou on behalf of the Applicant and
Mr G.C. Sturman on behalf of the Respondents, and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders:

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 13th day of December, 1996 entitled CBH
North Fremantle Maintenance Employees Partnership
(Enterprise Bargaining) Agreement 1996 be registered as
an industrial agreement.

(Sgd.) G.L. FIELDING,
[L.S] Senior Commissioner.
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Schedule.

CBH NORTH FREMANTLE MAINTENANCE
EMPLOYEES PARTNERSHIP (ENTERPRISE

BARGAINING) AGREEMENT 1996

PART 1 APPLICATION AND OPERATION

1.1 TITLE
This Agreement shall be known as the CBH North Freman-

tle Maintenance Employees Partnership (Enterprise Bargain-
ing) Agreement 1996.

1.2 ARRANGEMENT
Clause

PART 1 APPLICATION AND OPERATION
Title 1.1
Arrangement 1.2
Parties Bound 1.3
Definitions 1.4
Application 1.5
Relationship to Award/Agreement 1.6
Period of Operation 1.7
PART 2 BEST PRACTICE
Company Objectives 2.1
Client Focus 2.2
New Culture 2.3
Self Managed Work Team 2.4
PART 3 CONDITIONS OF EMPLOYMENT
Wages, Allowances and No Extra Claims 3.1
Hours 3.2
Working Arrangements 3.3
Overtime 3.4
Flexi Leave 3.5
Leave Entitlements 3.6
Public Holidays 3.7
Grievance Procedure 3.8
Review 3.9

Schedule 1

1.3 PARTIES BOUND

This Partnership Agreement is binding upon:

Co-operative Bulk Handling Limited;

Communications, Electrical, Electronic, Energy, Informa-
tion, Postal, Plumbing and Allied Workers Union of Aus-
tralia, Engineering and Electrical Division, Western
Australian Branch;

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Austral-
ian Branch; and to the four Maintenance Workers em-
ployed at North Fremantle.

1.4 DEFINITIONS

“Award” means the Grain Handling Maintenance Workers’
Award (C 477 of 1979)

“Commission” means the Western Australian Industrial Re-
lations Commission.

“Employee” means an employee who is employed by the
employer pursuant to the Award.

“Employer” means Co-operative Bulk Handling Limited.

“The Company” means Co-operative Bulk Handling Lim-
ited.

“Unions” means the Communications, Electrical, Electronic,
Energy, Information, Postal, Plumbing and Allied Workers
Union of Australia, Engineering and Electrical Division, West-
ern Australian Branch and The Automotive, Food, Metals,
Engineering, Printing and Kindred Industries Union of Work-
ers—Western Australian Branch.

1.5 APPLICATION

This Partnership Agreement only applies to those employ-
ees employed by the Company at the North Fremantle Instal-
lation involved in the activities covered by the Award. The
provisions of this agreement cannot be transferred to any other
location or site and will remain in force in accordance with
1.7 Period of Operation below.

1.6 RELATIONSHIP TO AWARD/AGREEMENT
This Agreement shall be read and interpreted wholly in con-

junction with the Grain Handling Maintenance Workers’ Award
and the Grain Handling (Maintenance Workers) Enterprise
Agreement 1994. In the event of any inconsistency between
the Award, the Grain Handling (Maintenance Workers) Enter-
prise Agreement 1994 and this Agreement, this Agreement shall
prevail to the extent of any inconsistency.

1.7 PERIOD OF OPERATION
It is the intent that the Agreement shall be operative from 30

September 1996 and shall expire upon the closure of opera-
tions at North Fremantle (or after a total of two and a half
years whatever is the lesser).

The parties agree that the terms and conditions of this Agree-
ment will not be transferable to any other locality.

The partners shall institute a process to review this agree-
ment after six months and every six months thereafter. It is the
role of the partners, in this review forum, to resolve any issues
of Agreement interpretation and application and also to re-
view the operation of each clause of the Agreement relative to
its intent. The review may also consider other changes in work
arrangements where both the Company and the employees may
benefit.

PART 2 BEST PRACTICE
2.1 COMPANY OBJECTIVES

The Company’s mission statement and objectives are:
Mission Statement
Provide quality services to shareholders and clients.
Objectives
Provide shareholders with an efficient handling and stor-
age service for the annual grain harvest in WA.
Observe cost efficient and ethical business practices.
Pursue domestic business opportunities for handling and
storage.
Pursue international business opportunities for handling
and storage systems.
The Company’s mission statement and objectives will
be achieved through a commitment to...
A focus on excellence of people, products and perform-
ance by providing job enrichment, a safe working envi-
ronment and scope for creativity.

Matters of environmental conservation and community
interest.

This Agreement aims to implement the Company’s mission
statement of providing quality services to shareholders and
clients at North Fremantle. The parties are committed to
workplace flexibility, quality service, best practice and con-
tinuous improvement.

2.2 CLIENT FOCUS
The parties agree that the efficient operation of the plant is

critical to meeting the demands of clients.

2.3 NEW CULTURE

The new culture aims to give employees greater autonomy.
The creation of a self managed work team recognises that au-
tonomy allows employees to perform their own duties with
greater independence while also relying on the work of others
to fulfil their job requirements. The self managed work team
encourages all employees to work towards a common goal.

A number of factors contribute to the new culture. As al-
luded to above, a self managed work team empowers employ-
ees to manage their own work therefore affording them a greater
quality of work life and job satisfaction.

The creation of a four day 40 hour working week gives em-
ployees the opportunity to spend more time with family and
friends. The roster system regarding days off will be struc-
tured to benefit all employees, but assurance will be given to
maintenance coverage to the plant during all operational hours.
The maintenance employees will be responsible for the man-
agement of the roster.
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2.4 SELF MANAGED WORK TEAMS
The self managed work team will be responsible for the day

to day maintenance of the plant and in addition will involve
the arrangement and implementation of the work rosters.

The roster will ensure that each employee receives their
nominated day off. The Self Managed Work Team will oper-
ate with all maintenance personnel performing maintenance
duties regarding the maintenance of the plant. The Senior
Maintenance employees will be responsible for programming
and co-ordination of maintenance and administrative duties.

In the event that there is insufficient maintenance staff avail-
able and in the spirit of the North Fremantle Plant Operators
Agreement (C No. 22462 of 1996) plant operators may be
co-opted to assist as a trades assistants.

PART 3 CONDITIONS OF EMPLOYMENT
3.1 WAGES, ALLOWANCES AND NO EXTRA CLAIMS

3.1.1 The following weekly wage rates shall be payable to
employees covered by this Agreement from the op-
erative date:

   1    2
Tradesperson Level 4 $748.30 $760.50
Tradesperson Level 3 $715.70 $727.40
Tradesperson Level 2 $683.30 $694.40
Tradesperson Level 1 $650.70 $661.30
Maintenance Employee Level 4 $601.20 $611.00
Maintenance Employee Level 3 $572.60 $581.90
Maintenance Employee Level 2 $546.60 $555.50
Maintenance Employee Level 1 $515.40 $523.80

3.1.2 The following allowances shall be paid as per Clauses
13 and 27 of the Award from the operative date of
this Agreement:

   1    2
First Aid Allowance $ 6.80 $ 6.90
Electrical Licence Allowance $18.80 $19.10
Tool Allowance $13.50 $13.80
Senior Tradesperson Allowance $37.40 $38.00

3.1.3 Following the 6 month review period, mentioned in
Clause 1.7 Period of Operation and providing the
agreement is operating to the satisfaction of both
parties, the Maintenance employees shall be entitled
to those rates prescribed in column 2 of 3.1.1 and
3.1.2 above.

3.1.4 This Agreement shall not operate to cause any em-
ployee to suffer a reduction in ordinary time earn-
ings or to depart from the standards of the Western
Australian Industrial Relations Commission in re-
gards to hours of work, annual leave or long service
leave.

3.1.5 With the exception of the disability allowance as re-
ferred to in Clause 13—Special Rates and Provisions
of the Award being absorbed by the wage rates in
Clause 3.1.1 above, all other relevant allowances will
remain and be adjusted in accordance with 3.1.2
above.

3.1.6 The parties agree that employees covered by this
Agreement shall not be entitled to any wage increase
additional to those contained in subclause 3.1.1 and
3.1.2 hereof during the term of this agreement, ex-
cept, where increases consistent with State Wage
Case decisions are in excess of the increases detailed
in 3.1.1 above or resultant from the Review process
stated in Clause 3.9.

3.2 HOURS
3.2.1 The ordinary hours of work shall be extended to 40

hours per week to be worked as 10 hours per day in
a work cycle not exceeding on average 4 days Mon-
day to Friday.

3.2.2 The normal spread of hours shall be 6.00 am to 4.00
pm Monday to Friday and may be varied by mutual
agreement between the Company and majority of
plant operators.

3.3 WORKING ARRANGEMENTS
3.3.1 The North Fremantle Maintenance Employees agree

to implement and manage a roster to allow continu-
ous operations between the spread of hours as men-
tioned in Clause 3.2.2. The roster will entitle each

individual to a day off per week (Monday to Friday)
provided that an employee may be called in during
their rostered day off to accommodate the demands
of business.
The roster will be managed by the Maintenance
Employees to enable an employee who is called in
on their designated day off to take a day off in lieu at
a later time.

3.3.2 Due to the seasonal nature of the Company’s busi-
ness, for the duration of the receival period, the Main-
tenance Employees at North Fremantle shall
disregard the provisions of this agreement and re-
vert to award conditions subject only to the provi-
sions of Clause 3.3.3, 3.4 and 3.5 below.

3.3.3 Despite the provision above, Maintenance Employ-
ees shall retain their rate of pay as detailed in Clause
3.1 Wages during the abovementioned receival pe-
riod.

3.3.4 For the purposes of the above, ‘receival period’ shall
be deemed as the period commencing shiftwork to
such time as shiftwork concludes.

3.4 OVERTIME
All overtime shall be paid at double time during the non

receival period. During the receival period the overtime Award
provisions shall apply except to the extent that Saturday after-
noon overtime shall be paid at the rate of double time.

3.5 FLEXI LEAVE
The Flexi leave accrual system shall cease to operate as a

result of the introduction of the 40 hour week and in addition,
flexi leave shall not accrue over the receival period. Employ-
ees may nominate to have all existing accruals paid out imme-
diately or preserve their accruals to be paid out when their
employment ceases with the Company. Flexi leave accrued
shall be paid out at rates applicable prior to the implementa-
tion of this Agreement.

3.6 LEAVE ENTITLEMENTS
3.6.1 Sick Leave

Despite the provisions outlined in Clause 19—Ab-
sence Through Sickness of the Award, absence
through sickness through ill-health or injury shall be
limited to accruals of two weeks (80 hours) in any
calendar year.

3.6.2 Annual Leave
Subject to the provisions of Clause 18—Holidays
and Annual Leave of the Award, employees are enti-
tled to a period of four weeks leave with payment of
ordinary wages for 160 hours annually after a period
of 12 months continuous service with the Company.
If, after one months continuous service, in any quali-
fying twelve monthly period, an employee lawfully
leaves their employment or their employment is ter-
minated by the employer, the employee shall be paid
one third of a weeks pay at the ordinary rate of wages
in respect to each completed month of service. The
loading for annual leave shall not apply.

3.7 PUBLIC HOLIDAYS
3.7.1 Where a Public Holiday as specified in Clause 18—

Holidays and Annual Leave of the Award falls on a
day when an employee is rostered off, the employee
shall be entitled to a day off in lieu. This day off in
lieu shall be taken during the week the Public Holi-
day occurs or at a mutually agreed time.

3.7.2 If the Public Holiday falls on a day to which the
employee would normally work, the employee shall
be paid ten hours at the ordinary rate.

3.7.3 All time worked on a Public Holiday shall be paid
for at time and a half in addition to the ordinary rate
despite the provisions outlined in Clause 3.4 Over-
time of this Agreement.

3.8 DISPUTE RESOLUTION AND AVOIDANCE
The parties recognise the importance of providing an unin-

terrupted service to customers and agree that any issue in ques-
tion, dispute or difficulty should be able to be resolved without
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recourse to industrial action and within an informal frame-
work as much as possible. In the event of actual or potential
question, dispute or difficulty the parties agree to use the pro-
cedures outlined below:

1. The employee(s) concerned over any issue shall first
refer the grievance to his or her immediate supervi-
sor.

2. If the matter is not resolved by the foregoing discus-
sion, the Employee Delegate shall discuss the issue
with the Terminal Supervisor with the view to re-
solving the grievance amicable at a local level.

3. Should the matter not be resolved to the satisfaction
of either party through the process outlined in 1 and
2, the Employee Delegate shall be provided with the
facilities to make contact with an official of the un-
ion and the Terminal Supervisor shall seek assist-
ance from the Company’s Employee Relations
Section.

4. In circumstances where the appropriate Union
Official(s) and Company representative(s) cannot
resolve any issues in dispute, reference may be made
by any party to the Western Australian Industrial
Relations Commission for the resolution of any such
dispute whose decision will be final.

3.9 REVIEW
Following the six month review period, the parties reserve

the right to return to the Commission to amend this Agree-
ment to incorporate any additional agreed productivity im-
provements or significant cost savings to the Company which
may result in further agreed and justified wage improvements
for employees.

SCHEDULE 1
It is important that all parties are fully aware of the contents

of this document and understand all its aspects.
The following parties agree to the terms and conditions as

outlined in the attached Partnership Agreement.
DATED .12th November 1996..............
Signed for and on behalf of:
CO-OPERATIVE BULK HANDLING LIMITED
22 Delhi Street, West Perth WA 6005
....indecipherable........................

Signed for and on behalf of:
COMMUNICATIONS, ELECTRICAL, ELECTRONIC,
ENERGY, INFORMATION, POSTAL, PLUMBING AND
ALLIED WORKERS UNION OF AUSTRALIA, ENGI-
NEERING AND ELECTRICAL DIVISION, WESTERN
AUSTRALIAN BRANCH
1st Floor
401-403 Oxford Street
MT HAWTHORN WA 6016 COMMON SEAL
D.Forster signed....................... K. Peckham signed

Signed for and on behalf of:
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING,
PRINTING AND KINDRED INDUSTRIES UNION OF
WORKERS—WESTERN AUSTRALIAN BRANCH
1111 Hay Street
WEST PERTH WA 6005
 John Sharpe-Collett signed...... COMMON SEAL

Before me (witness),
..K. Peckham signed....................
Signature of witness
.AFMEPKIU (WA) STATE PRESIDENT...............
Title of witness

CDJ CARPENTRY INDUSTRIAL AGREEMENT.
No. AG 327 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Craig W & Donna J Allan t/as CDJ Carpentry and Ceiling
Contractors.

No. AG 327 of 1996.

CDJ Carpentry Industrial Agreement.

COMMISSIONER P E SCOTT.

3 February 1997.
Order.

HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the CDJ Carpentry Industrial Agreement be reg-
istered on the 15th day of January 1997.

(Sgd.) P. E. SCOTT,    
[L.S.] Commissioner.

———

Schedule.

1.—TITLE
This Agreement will be known as the CDJ Carpentry

Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave
16. Pyramid Sub-Contracting
17. All-In Rates
18. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian

Builders’ Labourers, Painters & Plasterers Union of Workers
(hereinafter referred to as the “Union”) and Craig William &
Donna Jane Allan t/as CDJ Carpentry and Ceiling Contractors
(hereinafter referred to as the “Company”) in the State of
Western Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the “Award”). There are
approximately 2 employees covered by this agreement.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1997.
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The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
The dispute settlement procedure that shall apply to this

Agreement shall be in the same terms as that outlined in Clause
46 Settlement of Disputes of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this
Agreement and the Award the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agreement,
this Agreement may be terminated in accordance with the
requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A—Wage Rates.

11.—INDUSTRY STANDARDS
It is a term of this Agreement that the Company will continue

to meet its current level of payment into the Western Australian
Construction Industry Redundancy Fund and will immediately
increase its level of payment into the Construction + Building
Unions Superannuation Scheme to $50 per week per employee.

12.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

13.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $11.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than:

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learning),
and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights
Certificates.

14.—SENIORITY
1. The parties agree the continuity of employment is desirable

wherever possible, and that where it is not possible, employees
will be retrenched in order of seniority.

2. When applying the “first on last off’ principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

15.—SICK LEAVE
For sick leave accrued after the date of ratification of this

agreement the following will apply:
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is re-en-
gaged within a period of six months, the unpaid
balance of sick leave shall continue from the date of
re-engagement.

16.—ALL-IN PAYMENTS
1. All-In methods of payments shall be prohibited.
2. “All-In Payments” means any system of payment that is

hourly, weekly, or daily which is either in lieu of payment for
overtime,. or in lieu of one or more of the various award
conditions such as annual leave, public holiday payments,
inclement weather, etc.

Provided that All-In payments do not include casual
engagement on terms prescribed by the appropriate Award or
Agreement.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference
(if any) between the employee’s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during his period of employment.

In addition to making the appropriate taxation deductions
from the employee’s wages, the employer shall also be required
to make the appropriate contributions to the C+BUSS and
Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a site
that is let to circumvent the payments prescribed under the
award or this clause, the matter may, if not resolved by the
head contractor, be negotiated between the parties or referred
to the Western Australian Industrial Relations Commission.

5. Any industrial action that may arise, shall be confined to
the employer in breach of this clause.

17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-
contractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-
contractor.
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3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further
between the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

18.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlines in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

Common Seal
(Signed)
ON BEHALF OF THE UNION
(Signed)
ON BEHALF OF THE COMPANY
Craig Allan
(PRINT NAME)
Dated this 28 day of November 1996.

APPENDIX A—WAGE RATES
Date of 1 August 1 February
Signing 1996 1997

Hourly Rate Hourly Rate Hourly Rate
$ $ $

Labourer Group 1 14.21 14.66 15.11
Labourer Group 2 13.71 14.15 14.59
Labourer Group 3 13.35 13.77 14.20
Plasterer, Fixer 14.76 15.23 15.70
Painter, Glazier 14.43 14.89 15.35
Signwriter 14.73 15.20 15.68

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner.

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

f) A worker having problems with alcohol and/or other
drugs:

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will:
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative commit-
tee member(s) at the two hour BTG Drug and Safety
in the Workplace training course.

CLERKS GRAIN HANDLING ENTERPRISE
AGREEMENT 1996
No. AG 279 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Co-Operative Bulk Handling Limited
and

Australian Municipal, Administrative, Clerical and Services
Union of Employees, WA Clerical and Administrative

Branch.
No. AG 279 of 1996.

COMMISSIONER J. F. GREGOR.
28 January 1997.

Order.
REGISTRATION OF AN INDUSTRIAL AGREEMENT

No. AG 279 OF 1996
HAVING heard Mr J. Davenport on behalf of the first named
party and Mr R. Dhue on behalf of the second named party,
and by consent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979 hereby
orders—

THAT the document titled the Clerks’ Grain Handling
Enterprise Agreement 1996, filed in the Commission on
15 October 1996 and as subsequently amended by the
parties, signed by me for identification, be and is hereby
registered as an Industrial Agreement, and shall have ef-
fect from 24 January 1997.

(Sgd.) J. F. GREGOR,
[L.S] Commissioner.

1.—TITLE
This Agreement shall be known as the “Clerks’ Grain Han-

dling Enterprise Agreement 1996".

2.—COVERAGE
The parties have reached agreement in regard to an Enter-

prise Bargaining Agreement for all Clerical Employees em-
ployed under the classifications as nominated in the Clerks’
Grain Handling Award 1977. The terms and conditions of the
Agreement are as follows.

3.—ARRANGEMENT
1. Title
2. Coverage
3. Arrangement
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4. Area and Scope
5. Term of Agreement
6. Relationship to Award
7. Parties Bound
8. Definitions
9. Salaries

10. Joint Review Committee
11. All Purpose Allowances
12. Hours
13. Commitment
14. Renewal or Replacement
15. Grievances & Disputes

Schedule A

4.—AREA AND SCOPE
The area and scope of this Agreement is the same as that

prescribed in the Clerks’ Grain Handling Award 1977 insofar
as it applies to clerical employees of Co-operative Bulk Han-
dling Limited as at 24 January 1997.

5.—TERM OF AGREEMENT
This Agreement shall come into force from the first pay pe-

riod commencing on or after 24 January 1997 and shall re-
main in force until 23 August 1998.

Prior to expiry of this Agreement the parties shall incorpo-
rate the provisions of this Agreement into the Award.

6.—RELATIONSHIP TO AWARD
This Agreement shall be read in conjunction with the Clerks’

Grain Handling Award 1977, and shall, to the extent of any
inconsistency between the Agreement and the Award, prevail
over the Award to the extent of such inconsistency.

7.—PARTIES BOUND
This Agreement is binding upon Co-operative Bulk Han-

dling Limited and the Australian, Municipal, Administrative,
Clerical and Services Union of Employees, WA Clerical and
Administrative Branch and to approximately 40 Clerical Em-
ployees employed by the Company.

8.—DEFINITIONS
“Award” means the Clerks’ Grain Handling Award 1977.
“Employee” means an employee who is employed by the

employer as a Clerk pursuant to the Award.
“Employer” means Co-operative Bulk Handling Limited.
“Clerk” means a clerical employee of the Company.
“The Company” means Co-operative Bulk Handling Lim-

ited.
“Union” means the Australian, Municipal, Administrative,

Clerical and Services Union of Employees, WA Clerical and
Administrative Branch.

“The Parties” means the Employer and the Union.

9.—SALARIES
(1) The following annualised rates of salaries shall be pay-

able to Employees covered by this Agreement in accordance
with Clause 6.—Relationship to Award, above, from the first
pay period commencing on or after the date this Agreement
comes into operation:

Annualised Ranges
Level 1 $31,500 $34,000
Level 2 $29,000 $31,500
Level 3 $26,500 $29,000
Level 4 $24,000 $26,500
Level 5 $21,500 $24,000
(2) To preserve the existing Clerical Classification Criteria,

the ranges prescribed in subclause (1) above shall be aligned
to the classification structure as stated in the Award as fol-
lows:

Level 1 Clerk Level 6
Level 2 Clerk Level 5
Level 3 Clerk Level 4
Level 4 Clerk Level 3
Level 5 Clerk Level 2*
*The Award classification Clerk Level 1 has been incorpo-

rated into the Level 2 classification and will now be paid as
per Level 1.

(3) No employee shall suffer a reduction in pay rate upon
implementation of this agreement. Further to this the All Pur-
pose Allowance intended for that individual’s position shall
be added to the individuals annual salary.

10.—JOINT REVIEW COMMITTEE

(1) The Company and the Employee Delegates shall form a
Review Committee to monitor and review all aspects of the
Enterprise Agreement 1996. The Review Committee shall also
participate in the development and the ongoing conduct of the
performance review system and salary negotiations.

(2) The parties agree that if sudden increases in the Perth
General CPI increase above 5% per annum in the first year of
the agreement the Joint Review Committee shall meet to con-
sider the consequences of the increase in relation to salary
levels and make a recommendation to the General Manager
accordingly.

11.—ALL PURPOSE ALLOWANCES

(1) An All Purpose Allowance ranging from $500 to $3,500
per annum shall form part of the employees package and will
be paid in lieu of overtime (including weekends), shift work
penalties, disability allowance and meal allowance.

(2) The All Purpose Allowance shall be a provisional allow-
ance reflecting the expectation to work outside normal hours
and conditions.

(3) The All Purpose Allowance shall be paid on a pro rata
basis per week.

(4) The All Purpose Allowance shall be paid on a pro rata
basis during all paid periods of sick leave, annual leave, long
service leave and any other periods of paid leave.

(5) Superannuation payments by employees and contribu-
tions by the Company shall not be inclusive of the All Purpose
Allowance.

(6) The 17.5% annual leave loading shall be calculated on
the sum of both the Annual Salary and the All Purpose Allow-
ance.

12.—HOURS

(1) All employees shall work a nominal 40 hours per week
on a No Fixed Hours of Duty basis Monday to Friday.

(2) Employees shall be ineligible to claim any overtime or
shiftwork loading Monday to Sunday on the basis that the All
Purpose Allowance outlined at Clause 11, above, replaces these
payments.

(3) The intent of this agreement is that working arrange-
ments shall not “In Principle” be extended from those being
practised at the time the Agreement comes into effect. In the
event that an extension does take place requiring a fundamen-
tal change in work arrangements, the All Purpose Allowance
of affected positions shall be reviewed by the Review Com-
mittee at the earliest possible time.

(4) The 19 day Flexi-Leave accrual system shall cease to
operate as a result of the introduction of the provisions stated
above. Existing accruals shall be preserved but must be cleared
within a three month period from the date of this agreement.
Any outstanding flexi-leave remaining after this three month
period shall be paid out at the current rate.

(5) In the event that excessive hours are required to be
worked, time off in lieu can be agreed to by the Company and
the employee on a mutually acceptable basis.

13.—COMMITMENT

(1) The parties to the Agreement are committed to the prin-
ciples of Best Practise and Continuous Improvement.

(2) The parties undertake that the terms of this Agreement
shall not be used to progress or obtain similar arrangements or
benefits in any other enterprise.

(3) This Agreement shall not operate to cause any employee
to suffer a reduction in ordinary time earnings or to depart
from the standards of the Western Australian Industrial Rela-
tions Commission and the Minimum Conditions of Employ-
ment Act (No. 14) 1993 in regards to hours of work, annual
leave with pay or long service leave with pay.
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14.—RENEWAL OR REPLACEMENT
(1) The parties undertake to review this Agreement com-

mencing no later than twelve (12) weeks prior to the date of
expiry of this Agreement.

(2) In the course of the review the parties shall assess the
achievement in productivity and efficiency during the term of
this Agreement.

(3) The parties agree that the Agreement continue in force
beyond the term specified unless it is renewed or replaced by
another Agreement at that time.

(4) The parties accept that they are responsible for any re-
newal or replacement of this Agreement.

15.—GRIEVANCES AND DISPUTES
To facilitate the resolution of any question, dispute or diffi-

culty arising out of the operation of this Agreement the fol-
lowing procedure shall apply :

(a) The employee(s) concerned over any issue shall first
refer the grievance to his or her immediate Superin-
tendent or Manager.

(b) If the matter is not resolved by the foregoing process
in sub-clause (a) hereof, the issue should be referred
to the relevant Executive Manager for resolution.
Employees may elect to have formal assistance from
the Union at this point in the procedure.

(c) Should the process in subclause (b) hereof not be
successful in resolving a grievance or dispute the
matter shall be referred to the Review Committee.

(d) Where the appropriate Company representatives and
Union officials cannot resolve the issue in dispute,
reference may be made to the Western Australian In-
dustrial Relations Commission for the resolution of
any such dispute.

(e) Not withstanding the provisions of this Clause a
member of the Union can elect to have Assistance
from the Union at any time.

SCHEDULE A
Dated 6 September 1996.
Signed for and on behalf of:
CO-OPERATIVE BULK HANDLING LIMITED
22 DELHI STREET, WEST PERTH WA 6005
....................(signed)......................
I. M. MENCSHELYI
GENERAL MANAGER
Signed for and on behalf of:
AUSTRALIAN, MUNICIPAL, ADMINISTRATIVE, CLERI-
CAL AND SERVICES UNION OF EMPLOYEES, WA
CLERICAL AND ADMINISTRATIVE BRANCH
102 EAST PARADE, EAST PERTH WA 6004
....................(signed)......................
Seal of the Australian, Municipal, Administrative, Clerical and
Services Union of employees, WA Clerical and Administra-
tive Branch.

CONCRETE BOYS INDUSTRIAL AGREEMENT.
No. AG 326 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Ketta Nominees Pty Ltd Trading As Concrete Boys.

No. AG 326 of 1996.

Concrete Boys Industrial Agreement.

COMMISSIONER P E SCOTT.

3 February 1997.
Order.

HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Concrete Boys Industrial Agreement be reg-
istered on the 15th day of January 1997.

(Sgd.) P. E. SCOTT,    
[L.S.] Commissioner.

———

Schedule.

1.—TITLE
This Agreement will be known as the Concrete Boys

Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave
16. Pyramid Sub-Contracting
17. All-In Rates
18. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian

Builders’ Labourers, Painters & Plasterers Union of Workers
(hereinafter referred to as the “Union”) and Ketta Nominees
Pty Ltd trading as Concrete Boys (hereinafter referred to as
the “Company”) in the State of Western Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the “Award”). There are
approximately 3 employees covered by this agreement.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1997.
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The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
The dispute settlement procedure that shall apply to this

Agreement shall be in the same terms as that outlined in Clause
46 Settlement of Disputes of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this
Agreement and the Award the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agreement,
this Agreement may be terminated in accordance with the
requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A—Wage Rates.

11.—INDUSTRY STANDARDS
It is a term of this Agreement that the Company will continue

to meet its current level of payment into the Western Australian
Construction Industry Redundancy Fund and will immediately
increase its level of payment into the Construction + Building
Unions Superannuation Scheme to $50 per week per employee.

12.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

13.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $11.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than:

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learning),
and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights
Certificates.

14.—SENIORITY
1. The parties agree the continuity of employment is desirable

wherever possible, and that where it is not possible, employees
will be retrenched in order of seniority.

2. When applying the “first on last off’ principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

15.—SICK LEAVE
For sick leave accrued after the date of ratification of this

agreement the following will apply:
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is re-en-
gaged within a period of six months, the unpaid
balance of sick leave shall continue from the date of
re-engagement.

16.—ALL-IN PAYMENTS
1. All-In methods of payments shall be prohibited.
2. “All-In Payments” means any system of payment that is

hourly, weekly, or daily which is either in lieu of payment for
overtime,. or in lieu of one or more of the various award
conditions such as annual leave, public holiday payments,
inclement weather, etc.

Provided that All-In payments do not include casual
engagement on terms prescribed by the appropriate Award or
Agreement.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference
(if any) between the employee’s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during his period of employment.

In addition to making the appropriate taxation deductions
from the employee’s wages, the employer shall also be required
to make the appropriate contributions to the C+BUSS and
Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a site
that is let to circumvent the payments prescribed under the
award or this clause, the matter may, if not resolved by the
head contractor, be negotiated between the parties or referred
to the Western Australian Industrial Relations Commission.

5. Any industrial action that may arise, shall be confined to
the employer in breach of this clause.

17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-
contractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-
contractor.
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3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further
between the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

18.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlines in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

Common Seal
(Signed)
ON BEHALF OF THE UNION
(Signed)
ON BEHALF OF THE COMPANY
Sam Mangione
(PRINT NAME)
Dated this 29 day of November 1996.

APPENDIX A—WAGE RATES
Date of 1 August 1 February
Signing 1996 1997

Hourly Rate Hourly Rate Hourly Rate
$ $ $

Labourer Group 1 14.21 14.66 15.11
Labourer Group 2 13.71 14.15 14.59
Labourer Group 3 13.35 13.77 14.20
Plasterer, Fixer 14.76 15.23 15.70
Painter, Glazier 14.43 14.89 15.35
Signwriter 14.73 15.20 15.68

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety

committee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner.

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

f) A worker having problems with alcohol and/or other
drugs:

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will:
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative commit-
tee member(s) at the two hour BTG Drug and Safety
in the Workplace training course.

ELDERS LIMITED (SPEARWOOD WOOL STORE)
ENTERPRISE AGREEMENT 1996

No. AG 332 of 1996.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

The Shop, Distributive and Allied Employees’ Association
of Western Australia

and
Elders Limited.

No. AG 332 of 1996.

Elders Limited (Spearwood Wool Store) Enterprise
Agreement 1996.

COMMISSIONER P E SCOTT.
31 January 1997.

Order.
HAVING heard Mr B Johnston on behalf of the Applicant and
Mr S Knott on behalf of the Respondent and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

THAT the Elders Limited (Spearwood Wool Store) En-
terprise Agreement 1996 be registered on the 9th day of
January 1997.

(Sgd.) P. E. SCOTT,
[L.S] Commissioner.

Schedule.

1.—TITLE
This Enterprise Agreement shall be known as the “Elders

Limited (Spearwood Wool Store) Enterprise Agreement 1996,
No.AG 332 of 1996.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Application of Agreement and Parties Bound
4. Duration
5. Relationship to Parent Award
6. Single Bargaining Unit
7. Agreement Not to be Used as a Precedent
8. Objects
9. Implementation of 38 Hour Week

10. Wage Rates
11. Productivity Matrix
12. Allowances
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13. Payment of Wages
14. Termination, Change and Redundancy
15. Measures to Achieve Gains in Productivity, Effi-

ciency and Flexibility
16. Signatories

3.—APPLICATION OF AGREEMENT AND
PARTIES BOUND

This Agreement shall bind all employees of Elders Limited
(“the Company”) employed at the Spearwood Wool Store,
Corner of Phoenix and Sudlow Roads, Spearwood, Western
Australia who are bound by the terms of the Wool, Hide and
Skin Store Employees’ Award or any successor thereto, en-
gaged in or in connection with the processing, handling and
preparing for sale of wool (including classing, sorting, dump-
ing, piece picking, receiving, despatching and general han-
dling of wool) and wool dumping. At the point of registration,
this agreement will cover approximately 31 employees.

The parties to the Agreement are Elders Limited and The
Shop, Distributive and Allied Employees’ Association of West-
ern Australia (“the Union”).

4.—DURATION
This Agreement shall take effect from the date of ratifica-

tion by the Western Australian Industrial Relations Commis-
sion and shall remain in force for a period of 18 months.

The parties agree that it is intended that this Agreement be
replaced or re-negotiated prior to its expiry.

During the term of this Agreement, the Union undertakes
that it or its members will not pursue any extra claims except
insofar as they relate to the proposed renegotiation of this
Agreement.

5.—RELATIONSHIP TO PARENT AWARD
The terms and conditions of this Agreement shall be read

and interpreted in conjunction with the Wool, Hide and Skin
Store Employees’ Award (the “Parent Award) as varied from
time to time. Where a provision of this Agreement is incon-
sistent with a provision of the parent award the former shall to
the extent of any inconsistency override the latter.

Any questions, disputes or difficulties arising out of this
agreement are to be dealt with in accordance with the proce-
dure set down in the parent award.

6.—SINGLE BARGAINING UNIT
A single bargaining unit has been established as follows:
• The Wool Operations Manager
• The Administration Manager
• The Shop Steward
• Three elected representatives from the wool store person-

nel
Provided that a representative of the relevant employee or

employer organisation may attend and participate in any meet-
ing of the Single Bargaining Unit.

7.—AGREEMENT NOT TO BE USED AS A
PRECEDENT

This Agreement shall not be used in any manner whatsoever
to obtain similar arrangements or benefits in any other plant
or enterprise.

8.—OBJECTS
The objects of this Agreement are to improve communica-

tion between management and stores employees at all levels
within the enterprise and to establish a co-operative environ-
ment with the common goal of providing an efficient service
to customers.

To achieve these objectives, the parties will jointly cultivate
a team environment and a commitment to the development of
a multiskilled workforce supported by adequate training pro-
grams.

9.—IMPLEMENTATION OF 38 HOUR WEEK
The 38 hour week shall be worked as a four week cycle of

19 days of eight ordinary hours on the days Monday to Friday
inclusive as provided by the Parent Award provided that the
employer may require employees to bank up to five rostered
days off during the peak season in any year.

Days banked pursuant to this clause may be taken outside of
the peak season at a time agreed between the employee and
the employer provided that:

i) An employee shall give the employer at least two
(2) weeks notice of their intention to take a banked
RDO(s).

ii) The employer may reject a request to take a banked
RDO(s) if so many employees have elected to take
the same day such as to adversely affect the meeting
of the operational requirements of the business.

10.—WAGE RATES
The weekly ordinary time rate for adult employees perform-

ing duties as set out in the classification structure detailed in
Clause 13.-Wages and Classification Structure of the Parent
Award shall be as detailed in the table below until the first full
pay period on or after the first anniversary of the ratification
of this Agreement:

Classification Total Rate
$ p/week

Storeworker Level 1 427.36
Storeworker Level 2 438.50
Storeworker Level 3 448.27
Storeworker Level 4 459.91
Storeworker Level 5 473.86
Storeworker Level 6 496.91

The weekly ordinary time rate for adult employees perform-
ing duties as set out in the classification structure detailed in
Clause 13.-Wages and Classification Structure of the Parent
Award shall be as detailed in the table below from the first full
pay period on or after the first anniversary of the ratification
of this agreement;

Classification Total Rate
$ p/week

Storeworker Level 1 435.90
Storeworker Level 2 447.27
Storeworker Level 3 457.23
Storeworker Level 4 469.10
Storeworker Level 5 483.33
Storeworker Level 6 506.84

11.—PRODUCTIVITY MATRIX
The parties have agreed that the productivity based bonus

system recognises the positive contribution that a motivated
work team can make towards the profitability, competitive-
ness, job security and safety at Elders Limited. The bonus sys-
tem is performance related.

The system measures the following key performance indi-
cators:

(i) Bales received, lotted and marshalled per man hour.
(ii) Bales cored and stored per man hour.

(iii) Bales shipped per man hour.
(iv) Bales rehandled per man hour.
(v) Sundry.

Agreed base levels have been determined by consultation
through the Single Bargaining Unit.

The parties recognises that it is possible for factors beyond
the employees’ control to influence key performance indica-
tors, for example, a significant change(s) in the market or capital
investment in new equipment.

Should such an event(s) take place, the parties undertake to
review the indicators and performance pay levels to ensure an
appropriate level of incentive is maintained.

Results will be posted monthly with the average result for
each month’s review period determining the bonus to be paid
in the next full pay period following the end of the review
period.

In any event the Consultative Committee will review the
operation of the group productivity bonus system after the re-
sults have been calculated for the first six calendar months.
Where such a review recommends that variations be made to
the performance levels detailed in the productivity matrix the
parties shall consult in order to address the issues raised and
upon agreement may vary the performance levels.
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The Performance Matrix used to determine bonus payments
shall operate as follows:

• A performance index ranging from 0 to +15 shall equate
to agreed levels of performance for each of the criteria
specified. The initial level of productivity is identified
at performance index 0.

• An agreed weighting will be determined for each of the
criteria specified. At the end of the review period the
level of performance in each area shall be identified on
the Performance Matrix (Measured Performance Index).
For each of the specified criteria the Measured Perform-
ance Index shall be multiplied by the agreed weighting
to determine a score. The total score shall be calculated
by adding the individual scores. The incentive bonus
pool shall be calculated by multiplying the agreed value
per index point by the total score. The incentive bonus
pool shall be distributed between all weekly employees
equally. Casual employees shall be paid on a pro-rata
basis for the period measured, the casual loading shall
not apply to the bonus.

• The Performance Matrix shall remain confidential to
the parties.

12.—ALLOWANCES
The rates for the following allowances detailed in the Parent

Award shall be as follows:
Dead Wool Allowance — 36 cents per hour
First Aid Allowance — 81 cents per day
Meal Money — $6.90

13.—PAYMENT OF WAGES
Wages and Allowances for all employees shall be paid fort-

nightly by Electronic Funds Transfer.

14.—TERMINATION, CHANGE AND REDUNDANCY
(1) Termination of Employment

(a) Should the Company wish to terminate a permanent
employee, the following period of notice shall be pro-
vided:

Period of Continuous Service Period of Notice
Less than 1 month 1 day
One month or more but less than 1 year 1 week
1 year or more but less than 3 years 2 weeks
3 years or more but less than 5 years 3 weeks
5 years and over 4 weeks 4 weeks

(b) Employees over 45 years of age with two or more
years continuous service at the time of termination,
shall receive an additional week’s notice.

(c) Where the relevant period of notice is not provided,
the employee shall be entitled to payment in lieu.
Provided that employment may be terminated by part
of the period of notice and part payment in lieu.

(d) Payment in lieu of notice shall be calculated using
an employee’s weekly ordinary time earnings.

(e) The period of notice in this clause shall not apply in
the case of dismissal for conduct that justifies in-
stant dismissal, including malingering, dishonesty,
inefficiency or neglect of duty or employees engaged
for a specific period time and/or for a specific task
or tasks (limited tenure).

(f) Notice of termination by employee
The notice of termination required to be given by an
employee shall be the same as that required of the
Company except that employees 45 years and over
shall not provide an additional week’s notice.
If an employee fails to give notice, or to work out
the full period of notice, the Company shall have the
right to withhold monies due to the employee under
this Agreement to a maximum amount equal to the
ordinary time earnings for the period of notice re-
quired. At the employee’s request, and the Compa-
ny’s discretion part or all of the period of notice
required by an employee may be waived by the Com-
pany and the employee paid to the date of termina-
tion only.

Where an employee has given or been given notice
as aforesaid or payment made in lieu of the prescribed
notice unless otherwise agreed between the employer
and the employee he/she shall continue in employ-
ment until the date of expiration of such notice. An
employee having been given notice as aforesaid who
absents themselves from work during such period
without reasonable cause (proof whereof shall be
upon him/her) shall be deemed to have abandoned
his/her employment and shall not be entitled to pay-
ment for work done within such period of notice.

(g) Time off during notice period
Where the Company has given notice to an employee
of intended termination, the employee shall be al-
lowed time off without loss of pay, for a cumulative
period of eight hours for the purpose of seeking other
employment. Such time off shall be taken at times
that are convenient to the employee after consulta-
tion with the manager.

(h) Statement of Employment
The Company shall, when requested, provide to the
employee a written statement specifying the period
of their employment and the classification of or the
type of work performed by the employee.

(2) Introduction of Change
(a) Company’s Duty to Notify

Where the Company has made a definite decision to
introduce major changes in production, program, or-
ganisation, structure or technology that are likely to
have significant effects on employees, the Company
shall notify the employees who may be affected by
the proposed changes and the Union.
“Significant effects” include termination of employ-
ment, major changes in the composition, operation
or size of the workforce or in the skills required; the
elimination or diminution of job opportunities, pro-
motion opportunities or job tenure; the alteration of
hours of work; the need for retraining or transfer of
employees to other work or locations and the restruc-
turing of jobs. Provided that where the Parent Award
makes provision for alteration of any of the matters
referred to herein an alteration shall be deemed not
to have significant effect.

(b) Company’s Duty to Discuss Change
The Company shall discuss with the employees af-
fected and their Union inter alia, the introduction of
the changes referred to above, the effects the changes
are likely to have on employees, measures to avert
or mitigate the adverse effects of such changes on
employees and shall give prompt consideration to
matters raised by the employees and/or the union in
relation to the changes.
The discussions shall commence as early as practi-
cable after a definite decision has been made by the
Company to make the changes referred to above.
For the purposes of such discussions, the Company
shall provide in writing to the employees concerned
and the Union, all relevant information about the
changes including the nature of the changes proposed,
the expected effects of the changes on employees
and any other matters likely to affect employees pro-
vided that the Company shall not be required to dis-
close confidential information the disclosure of which
would be inimical to the Company’s interests.

(3) Redundancy
(a) Discussions Before Terminations

(i) Where the Company has made a definite de-
cision that the Company no longer wishes the
job the employee has been doing to be done
by anyone and this is not due to the ordinary
and customary turnover of labour and that de-
cision may lead to termination of employment,
the Company shall hold discussions with the
employees directly affected and with the Un-
ion.
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(ii) The discussions shall take place as soon as is
practicable and shall cover, amongst other
matters the reasons the proposed terminations
are required, measures to avoid or minimise
the terminations and measures to mitigate any
adverse effects of any terminations on the
employees concerned.

(iii) For the purposes of the discussion the Com-
pany shall, as soon as practicable, provide in
writing to the employees concerned and the
Union, all relevant information about the pro-
posed terminations including the reasons for
the proposed terminations, the number and
categories of employees likely to be affected,
and the number of employees normally em-
ployed and the period over which the termi-
nations are likely to be carried out.
Provided that the company shall not be re-
quired to disclose confidential information the
disclosure of which would be inimical to the
Company’s interests.

(b) Transfer to lower paid duties
Where an employee is transferred to lower paid du-
ties for reasons set out in (a) above, the employee
shall be entitled to the same period of notice of trans-
fer as they would have been entitled to if they had
been terminated, and the Company may make pay-
ment in lieu thereof of an amount equal to the differ-
ence between the former ordinary time rate of pay
and the new lower ordinary time rates for the number
of weeks of notice still owing.

(c) Severance Pay
In addition to the period of notice provided in
subclause (1) hereof, a permanent employee whose
employment is terminated for reasons set out above
shall be entitled to the following amount of sever-
ance pay in respect of a continuous period of serv-
ice:
Period of continuous service Severance Pay
less than 1 year nil
1 year but less than 2 years 4 weeks pay
2 years but less than 3 years 6 weeks pay
3 years but less than 4 years 7 weeks pay
4 years and over 8 weeks pay
“Weeks pay” means the ordinary time rate of pay for
the employee concerned.
Provided that the severance payments shall not ex-
ceed the amount which the employee would have
earned if employment with the Company had pro-
ceeded to the employee’s normal retirement date.

(d) Employee Leaving During Notice
An employee whose employment is terminated for
reasons set out in (a) above may terminate his or her
employment during the period of notice and, if so,
shall be entitled to the same benefits and payments
under this clause had he or she remained with the
Company until the expiry of such notice. Provided
that in such circumstances the employee shall not be
entitled to payment in lieu of notice.

(e) Alternative Employment
The Company in a particular redundancy case, may
make application to the Commission to have the gen-
eral severance pay prescription varied if the Com-
pany obtains acceptable alternative employment for
an employee.

(f) Time Off During Notice Period
(i) During the period of notice of termination

given by the Company an employee shall be
allowed up to one day’s time off without loss
of pay during each week of notice for the pur-
pose of seeking other employment.

(ii) If the employee has been allowed paid leave
for more than one day during the notice pe-
riod for the purpose of seeking other employ-
ment, the employee shall, at the request of the

Company, be required to produce proof of at-
tendance at an interview or they shall not re-
ceive payment for the time absent.
For the purpose a statutory declaration will be
sufficient.

(g) Notice to Commonwealth Employment Service
Where a decision has been made to terminate em-
ployees in the circumstances outlined in (a) above,
the Company shall notify the Commonwealth Em-
ployment Service thereof as soon as possible giving
relevant information including the number and cat-
egories of the employees likely to be affected and
the period over which the terminations are intended
to be carried out.

(h) Superannuation Benefits
Subject to further order of the Western Australia In-
dustrial Relations Commission, where an employee
who is terminated receives a benefit from a superan-
nuation scheme that in the case of redundancy pro-
vides for a specific benefit that has been funded by
employer contributions and which is in addition to
superannuation benefits which would otherwise ap-
ply, the employer shall be entitled to offset only the
amount of the additional superannuation fund ben-
efit against amounts payable under subclause (c).

(i) Transmission of Business
(i) Where a business is before or after the date of

this Agreement, transmitted from one em-
ployer (in this subclause called “the
transmittor”) to another employer (in this
subclause called “the transmittee”) and an
employee who at the time of such transmis-
sion was an employee of the transmittor in that
business becomes an employee of the
transmittee:
— The continuity of the employment of the

employee shall be deemed not to have
been broken by reason of such transmis-
sion;
and

— the period of employment which the em-
ployee has had with the transmittor or any
prior transmittor shall be deemed to be
service of the employee with the
transmittee.

(ii) In this subclause “business” includes trade,
process, business or occupation and includes
part of any such business and “transmission”
includes transfer, conveyance, assignment or
succession whether by agreement or by op-
eration of law and “transmitted’ has a corre-
sponding meaning.

(j) Employees with Less Than One Year’s Service
This clause shall not apply to employees with less
than one year’s continuous service and the general
obligation on the Company should be not more than
to give relevant employees an indication of the im-
pending redundancy at the first reasonable opportu-
nity, and to take such steps as may be reasonable to
facilitate the obtaining by the employees of suitable
alternative employment.

(k) Employees Exempted
This clause shall not apply where employment is ter-
minated as a consequence of conduct that justifies
instant dismissal, including malingering, inefficiency
or neglect of duty, or in the case of casual employees
or employees engaged for a specific period of time
or for a specified task or tasks.

(l) Incapacity to Pay
The company, in a particular redundancy case, may
make application to the Western Australian Indus-
trial Relations Commission to have the general sev-
erance pay prescription varied on the basis of the
employer’s incapacity to pay within eight weeks of
the termination of the employee(s).
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15.—MEASURES TO ACHIEVE GAINS IN
PRODUCTIVITY, EFFICIENCY AND FLEXIBILITY
The aim of this Clause is to adopt a productive culture dedi-

cated to achieving real and measurable improvement through
teamwork, participation, trust and mutual respect. In order to
further these aims the parties to this Agreement have agreed
that:

(1) All employees will participate in the working of shift
work in accordance with Clause 28.-Shift Work of
the Wool, Hide and Skin Store Employees Award
No. 8 of 1966 during the months of August, Septem-
ber, October and November as required by the em-
ployer.

(2) Australian Wool Testing Authority staff will be per-
mitted to perform core line functions where there is
a lack of warehouse personnel due to sick leave and/
or RDO’s and/or annual leave.

(3) The company confirms that it will not make existing
core line personnel redundant as a result of the utili-
sation of Australian Wool Testing Authority person-
nel in the operation of the core lines in accordance
with paragraph (b) above.

16.—SIGNATORIES
Representatives of the parties to this Agreement, Elders Lim-

ited and The Shop, Distributive and Allied Employees’ Asso-
ciation of Western Australia have signed this clause indicating
their Agreement.
(Signed)............................................
for and on behalf of Elders Limited
(Spearwood Wool Store)

JOHN WARD.................................
(Name of Signatory)

WA WOOL OPERATIONS MANAGER
(Position of Signatory)

25 November 1996.........................
(Date)

(Signed)...........................................
for and on behalf of The Shop,
Distributive and Allied Employees’
Association of Western Australia

JOSEPH BULLOCK.......................
(Name of Signatory)

GENERAL SECRETARY..............
(Position of Signatory)

26 November 1996.........................
(Date)

EUROPEAN CERAMICS INDUSTRIAL
AGREEMENT

No. AG 339 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and
European Ceramics Pty Ltd.

No. AG 339 of 1996.
European Ceramics Industrial Agreement.

COMMISSIONER P E SCOTT.
3 February 1997.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
Mr D Serro and with him Mr G Guthrie on behalf of the Re-
spondent and by consent, the Commission, pursuant to the

powers conferred on it under the Industrial Relations Act, 1979,
hereby orders:

THAT the European Ceramics Pty Ltd Industrial Agree-
ment be registered on the 15th day of January 1997.

(Sgd.) P. E. SCOTT,
[L.S] Commissioner.

Schedule.

1.—TITLE
This Agreement will be known as the European Ceramics

Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave
16. Pyramid Sub-Contracting
17. All-In Rates
18. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers’ Labourers, Painters & Plasterers Union of Workers (here-
inafter referred to as the “Union”) and European Ceramics
Pty Ltd (hereinafter referred to as the “Company”) in the State
of Western Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the “Award”). There are ap-
proximately 7 employees covered by this agreement.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1997.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
The dispute settlement procedure that shall apply to this

Agreement shall be in the same terms as that outlined in Clause
46 Settlement of Disputes of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.
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9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A—Wage Rates.

11.—INDUSTRY STANDARDS
It is a term of this Agreement that the Company will con-

tinue to meet its current level of payment into the Western
Australian Construction Industry Redundancy Fund and will
immediately increase its level of payment into the Construc-
tion + Building Unions Superannuation Scheme to $50 per
week per employee.

12.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

13.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $11.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than:

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

14.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible, em-
ployees will be retrenched in order of seniority.

2. When applying the “first on last off’ principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

15.—SICK LEAVE
For sick leave accrued after the date of ratification of this

agreement the following will apply:
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is re-en-
gaged within a period of six months, the unpaid
balance of sick leave shall continue from the date of
re-engagement.

16.—ALL-IN PAYMENTS
1. All-In methods of payments shall be prohibited.
2. “All-In Payments” means any system of payment that is

hourly, weekly, or daily which is either in lieu of payment for
overtime,. or in lieu of one or more of the various award con-
ditions such as annual leave, public holiday payments, inclem-
ent weather, etc.

Provided that All-In payments do not include casual engage-
ment on terms prescribed by the appropriate Award or Agree-
ment.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference
(if any) between the employee’s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during his period of employment.

In addition to making the appropriate taxation deductions
from the employee’s wages, the employer shall also be re-
quired to make the appropriate contributions to the C+BUSS
and Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a site
that is let to circumvent the payments prescribed under the
award or this clause, the matter may, if not resolved by the
head contractor, be negotiated between the parties or referred
to the Western Australian Industrial Relations Commission.

5. Any industrial action that may arise, shall be confined to
the employer in breach of this clause.

17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further la-
bour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlines in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.
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Common Seal
(Signed)
..................................................
ON BEHALF OF THE UNION
(Signed)
..................................................
ON BEHALF OF THE COMPANY
Glenn Guthrie
..................................................
(PRINT NAME)
Dated this 13 day of December 1996.

APPENDIX A—WAGE RATES
Date of 1 August 1 February
Signing 1996 1997

Hourly Rate Hourly Rate Hourly Rate
$ $ $

Labourer Group 1 14.21 14.66 15.11
Labourer Group 2 13.71 14.15 14.59
Labourer Group 3 13.35 13.77 14.20
Plasterer, Fixer 14.76 15.23 15.70
Painter, Glazier 14.43 14.89 15.35
Signwriter 14.73 15.20 15.68

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or alcohol

will not be allowed to work until that person can work in a
safe manner.

b) The decision on a persons ability to work in a safe man-
ner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.

c) There will be no payment of lost time to a person unable
to work in a safe manner.

d) If this happens 3 times the worker shall be given a written
warning and made aware of the availability of treatment/coun-
selling. If the worker refuses help he/she may be transferred/
dismissed the next time he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall be
effective for a period of 12 months from the date of issue.

f) A worker having problems with alcohol and/or other drugs:
• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended

treatment to maintain the protection of this program.
• Will be entitled to sick leave or leave without pay while

attending treatment.
4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will:
a) Clearly state its endorsement of the BTG Drug and Alco-

hol program and comply with it.
b) Provide access at an agreed time and venue for a repre-

sentative of the BTG Drug and Alcohol Program to address a
meeting of employees to discuss and endorse the program.

c) Authorise the attendance of appropriate company person-
nel eg. Safety delegate/officer, safety committee members,
union delegate, consultative committee member(s) at the two
hour BTG Drug and Safety in the Workplace training course.

HOSPITAL SALARIED OFFICERS (JOONDALUP
HEALTH CAMPUS) AWARD, 1996.

No. A 1 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Hospital Salaried Officers Association of Western Australia
(Union of Workers)

and

Mayne Nickless Limited.

No. A 1 of 1996.

Hospital Salaried Officers (Joondalup Health Campus)
Award, 1996.

COMMISSIONER P E SCOTT.

21 January 1997.
Order.

HAVING heard Ms C Drew on behalf of the Applicant and
Ms B Horner on behalf of the Respondent and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby makes the following
Award.

Such Award shall have effect on and from the 1st day of
June 1996.

(Sgd.) P. E. SCOTT,    
[L.S.] Commissioner.

———

Schedule.

1.—TITLE
This Award shall be known as the “Hospital Salaried Officers

(Joondalup Health Campus) Award, 1996” as amended and
consolidated.

1A.—STATEMENT OF PRINCIPLES—AUGUST 1996
It is a condition of this award/industrial agreement that any

variation to its terms on or from the 7th day of August, 1996
including the $8.00 per week Arbitrated Safety Net
Adjustments, shall not be made except in compliance with the
Statement of Principles set down by the Commission in the
Reasons for Decision in matters No. 1164 of 1995 and No.
915 of 1996.

2.—ARRANGEMENT
1. Title

1A. Statement of Principles—August 1996
2. Arrangement
3. Scope and Area
4. Term
5. Definitions
6. Salaries and Conditions of Employment
7. Classification and Grading of Employees
8. Superannuation
9. Long Service Leave

10. Redundancy and Redeployment
11. Dispute Settlement Procedure

Schedule A—Named Parties to the Award

3.—SCOPE AND AREA
(1) This Award shall apply to all Salaried Officers employed

by Mayne Nickless Limited, ACN 004 073 410, trading as
Health Care of Australia, Incorporated in Victoria, operating
as Joondalup Health Campus (the employer), throughout the
State of Western Australia, and to the employer employing
those employees.

4.—TERM
The term of this Award shall be for a period of eighteen

months from the date of registration of this Award.

5.—DEFINITIONS
“Salaried Officer” means an employee who is engaged in a

professional, administrative, supervisory, technical or clerical
capacity.
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6.—SALARIES AND CONDITIONS OF EMPLOYMENT
(1) The minimum salaries and minimum general conditions

of employment applicable to salaried officers employed by
the employer, shall be as is prescribed from time to time in the
“Hospital Salaried Officers Award, 1968”.

(2) Any amendment made to the “Hospital Salaried Officers
Award, 1968” on or subsequent to the date of this Award shall
apply automatically to Salaried Officers employed by the
employer and shall operate from the effective date of the
amendment to the “Hospital Salaried Officers Award, 1968”.

7.—CLASSIFICATION AND GRADING OF
EMPLOYEES

(1) The employer shall allocate a salary classification level
in accordance with Schedule A.—Minimum Salaries of the
Hospital Salaried Officers Award, 1968 to each position by
establishing the work value of the position taking account of
internal and external relativities relevant to the position, in
accordance with the State Wage Principles of the Western
Australian Industrial Relations Commission. In arriving at an
appropriate salary level, the employer shall also have due regard
for any qualifications which may be a prerequisite for carrying
out the position.

(2) An employee may request a review of the classification
allocated in accordance with subclause (1) or, at any time,
where a change in duties and responsibilities has occurred. A
request for review of classification shall be by:

(a) Requesting the review in writing to the employer,
(b) Setting out the grounds upon which the request is

made,
(c) Detailing the classification level and/or title which

is being requested, and
(d) Providing a current job description of the employ-

ee’s position.
Providing that not more than one request may be made by

an individual employee in any 12 month period. The employer
shall give the employee written advice of the result of the
review.

(3) If the employee disagrees with the result of the review,
the union may enter into negotiations with the employer with
a view to settling the disagreement in accordance with Clause
11—Dispute Settlement Procedure of this Award.

(4) If the parties cannot reach agreement as to the
classification level of any employee, the matter may be referred
to the Western Australian Industrial Relations Commission for
determination.

(5) The effective date for any change in classification level
shall be one month after the date upon which the letter of
request is served upon the employer.

8.—SUPERANNUATION
(1) The employer shall contribute on behalf of the employee

in accordance with the requirements of the Superannuation
Guarantee (Administration) Act 1992.

(2) The employer shall initially contribute an amount equal
to 6% of the employee’s ordinary time earnings and shall
thereafter increase the level of contribution in accordance with
the provisions of the Superannuation Guarantee
(Administration) Act 1992.

(3) Contributions shall at the option of the employee be paid
into the Health Employees’ Superannuation Trust Australia
(HESTA) fund.

(4) Contributions into the nominated fund shall be paid
monthly.

(5) Contributions shall continue to be paid on behalf of an
employee in receipt of payments under the Workers
Compensation and Assistance Act.

(6) Salary Packaging
(a) An employee may elect in writing to receive a

Superannuation benefit in lieu of part of the salary to which
the employee is otherwise entitled under this Award.

(b) The salary package shall remain in force until terminated
by mutual agreement or by either the employer or the employee
providing one calendar month’s notice.

9.—LONG SERVICE LEAVE
(1) Right to Leave.
An employee shall, as herein provided, be entitled to leave

with pay in respect of long service.
(2) Long Service.
(a) The long service which shall entitle an employee to such

leave shall, subject as herein provided, be continuous service
with one and the same employer.

(b) Such service shall include service prior to the first day of
April 1958, if it continued until such time but only to the extent
of the last 20 completed years of continuous service.

(c) (i) Where a business has, whether before or after the
coming into operation hereof, been transmitted from an
employer (herein called “the transmitter”) to another employer
(herein called “the transmittee”) and an employee who at the
time of such transmission was an employee of the transmitter
in that business becomes an employee of the transmittee the
period of the continuous service which the employee has had
with the transmitter (including any such service of the employee
with the transmitee.

(ii) In this subclause “transmission” includes transfer,
conveyance, assignment or succession whether voluntary or
by agreement or by operation of law and “transmitted” has a
corresponding meaning.

(d) Where, over a continuous period, an employee has been
employed by two or more companies each of which is a related
company as defined in subclause (9), the period of the
continuous service which the employee has had with each of
those companies shall be deemed to be service of the employee
with the company by whom he/she is last employed.

(e) Such service shall include—
(i) any period of absence from duty on any annual leave

or long service leave: Provided that where an em-
ployee takes long service leave in accordance with
subclause (5), placitum (a)(iv)(aa) or (bb), leave
counted as service shall be half the period of leave
taken on half pay.

(ii) any period of absence from duty necessitated by sick-
ness of or injury to the employee, to the extent of the
employees sick leave entitlements.

(iii) any period following any termination of the employ-
ment by the employer if such termination has been
made merely with the intention of avoiding obliga-
tions hereunder in respect of long service leave or
obligations under any award in respect of annual
leave;

(iv) any period during which the service of the employee
was or is interrupted by service—
(aa) as a member of the Naval, Military or Air

Forces of the Commonwealth of Australia
other than as a member of the British Com-
monwealth Occupation Forces in Japan and
other than as a member of the Permanent
Forces of the Commonwealth of Australia ex-
cept in the circumstances referred to in sec-
tion 31 (2) of the Defence Act 1903—1956,
and except in Korea or Malaya after 26 June
1950;

(bb) as a member of the Civil Construction Corps
established under the National Security Act
1939—1946;

(cc) in any of the Armed Forces under the National
Service Act 1951 (as amended).

Provided that the employee as soon as reasonably practicable
on the completion of any such service resumed or resumes
employment with the employer by whom he/she was employed
immediately before the commencement of such service.

(f) Service shall be deemed to be continuous
notwithstanding—

(i) the transmission of a business as referred to in para-
graph (c) of this subclause;

(ii) the employment with related companies as referred
to in paragraph (d) of this subclause;

(iii) any interruption of a class referred to in paragraph
(e) of this subclause;
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(iv) any absence from duty authorised by the employer;
(v) any standing down of an employee in accordance

with the provisions of an award, industrial agree-
ment, order or determination under either Common-
wealth or State law;

(vi) any absence from duty arising directly or indirectly
from an industrial dispute if the employee returns to
work in accordance with the terms of settlement of
the dispute;

(vii) any termination of the employment by the employer
for any reason other than misconduct or unsatisfac-
tory service if the employee is re-employed by the
same employer within a period not exceeding six
months from the date of such termination, but only
if payment pursuant to subclause (3), paragraph (d)
of this clause has not been made;

(viii) any reasonable absence of the employee on legiti-
mate union business in respect of which he/she has
requested and been refused leave;

(ix) any absence from duty after the coming into opera-
tion of this clause by reason of any cause not speci-
fied in this clause unless the employer, during the
absence or within 14 days of the termination of the
absence notifies the employee in writing that such
absence will be regarded as having broken the conti-
nuity of service, which notice may be given by de-
livery to the employee personally or by posting it by
registered mail to his/her last recorded address, in
which case it shall be deemed to have reached him/
her in due course of post.

Provided that the period of absence from duty or the period
of any interruption referred to in placita (iv) to (ix) inclusive
of this paragraph shall not (except as set out in paragraph (e)
of this subclause) count as service.

(3) Period of Leave.
(a) The leave to which an employee shall be entitled or

deemed to be entitled shall be as provided in this subclause.
(b) Subject to the provisions of paragraphs (e) and (f) of this

subclause—
Where an employee has completed at least 15 years’ serv-
ice the amount of leave shall be—

(i) in respect of 15 years’ service so completed—
13 weeks’ leave;

(ii) in respect of each 10 years’ service completed
after such 15 years—eight and two thirds
weeks’ leave;

(iii) on the termination of the employee’s employ-
ment—

(aa) by his death;
(bb) in any circumstances otherwise than by

the employer for serious misconduct;
in respect of the number of years’ service with
the employer completed since he/she last be-
came entitled to an amount of long service
leave, a proportionate amount on the basis of
13 weeks for 15 years’ service.

(c) Subject to the provisions of paragraph (f) of this subclause,
where an employee has completed at least 10 years’ service
but less than 15 years’ service since its commencement and
the employment is terminated—

(i) by his/her death; or
(ii) in any circumstances, otherwise than by the employer

for serious misconduct;
the amount of leave shall be such proportion of 13 weeks’
leave as the number of completed years of such service bears
to 15 years.

(d) A lump sum payment for long service leave accrued in
accordance with this clause and for pro rata long service leave,
the amount of which shall be in such proportion of 13 weeks
leave as the number of completed years of such service bears
to 15 years, shall be made in the following cases:

(i) To an employee who retires at or over the age of
fifty five years or who has retired on the grounds of
ill health, provided that no payment shall be made

for pro-rata long service leave unless the employee
has completed not less than twelve months’ continu-
ous service.

(ii) To an employee who has retired for any other cause:
Provided that no payment shall be made for pro-rata
long service leave unless the employee had completed
not less than three years’ continuous service before
the date of his/her retirement.

(iii) To the widow of an employee or such other person
as may be approved by the employer in the event of
the death of an employee: Provided that no payment
shall be made for pro rata long service leave unless
the employee had completed not less than twelve
months’ continuous service prior to the date of the
death of the employee.

(e) In the cases to which paragraphs (b) (iii) and (c) of this
subclause apply the employee shall be deemed to have been
entitled to and to have commenced leave immediately prior to
such termination.

(f) Long service leave accrued prior to the issue of this Award,
where the employee did not elect to have his/her long service
leave paid out on transfer from Wanneroo Hospital to Joondalup
Health Campus, shall remain to the credit of each employee.

(4) Payment for Period of Leave.
(a) An employee shall be entitled to be paid for each week

of leave to which he/she has become entitled or is deemed to
have become entitled the rate of pay applicable to him/her at
the date he/she commences such leave, or where applicable,
the rate of salary of an employee at the date of retirement,
resignation or death.

(b) Such rate of pay shall be the rate applicable to him/her
for the standard weekly hours which are prescribed by this
award, but in the case of casuals and part-time employees shall
be the rate for the number of hours usually worked up to but
not exceeding the prescribed standard.

(c) The rate of pay—
(i) shall include any deductions from wages for board

and/or lodging or the like which is not provided and
taken during the period of leave;

(ii) shall not include shift premiums, overtime, penalty
rates, special rates, disability allowances, fares and
travelling allowances or the like.

(5) Taking Leave.
(a) In a case to which placita (i) and (ii) of paragraph (b) of

subclause (3) apply—
(i) Leave shall be granted and taken as it falls due but

within three years next after becoming entitled thereto
at such time or times as may be agreed between the
employer and the employee or in the absence of such
agreement at such time or times as may be deter-
mined by the Special Board of Reference having re-
gard to the needs of the employer’s establishment
and the employee’s circumstances: Provided that the
employer may approve the accumulation of long serv-
ice leave not exceeding six months.

(ii) Leave may be granted and taken in one continuous
period or if the employer and the employee so agree
in weekly multiples on full, half or compacted pay,
provided that where an employee’s remaining por-
tion of accrued untaken leave entitlement is less than
a week, such portion may be taken.

(iii) Upon application by an employee, an employer may
approve of the taking by the employee:
(aa) Of double the period of long service leave

entitlement on half pay, in lieu of the period
of long service leave on full pay;

(bb) Of any portion of the employee’s entitlement
to long service leave on full pay or double such
period on half pay.

(cc) A full time employee who, during a qualify-
ing period towards an entitlement of long serv-
ice leave was employed continuously on both
a full time and part time basis may elect to
take a lesser period of long service leave cal-
culated by converting the part time service to
equivalent full time service.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.366

(dd) Notwithstanding the provisions of paragraph
(ii) of this subclause an employee who has
elected to compact an accrued entitlement to
long service leave in accordance with para-
graph (iii) of this subclause shall only take such
leave in one period of full pay.

(iv) Any leave shall be inclusive of any public holidays
specified in this award (or agreement) occurring dur-
ing the period when the leave is taken but shall not
be inclusive of any annual leave.

(v) Payment shall be made in one of the following
ways—
(aa) In full before the employee goes on leave;
(bb) At the same time as his/her wages would have

been paid to him/her if the employee had re-
mained at work, in which case payment shall,
if the employee in writing so requires, be made
by cheque posted to an address specified by
the employee; or

(cc) In any other way agreed between the employer
and the employee.

(vi) No employee shall, during any period when he/she
is on leave, engage in any employment for hire or
reward in substitution for the employment from
which he/she is on leave, and if an employee breaches
this provision he/she shall thereupon forfeit the right
to leave hereunder in respect of unexpired period of
leave upon which he/she has entered, and the em-
ployer shall be entitled to withhold any further pay-
ment in respect of the period and to reclaim any
payments already made on account of such period of
leave.

(b) In the case to which paragraph (b) (iii) or paragraph (c)
of subclause (3) applies and in any case in which the
employment of the employee who has become entitled to leave
hereunder is terminated before such leave is taken or fully
taken the employer shall, upon termination of his/her
employment otherwise than by death pay to the employee, and
upon termination of employment by death pay to the personal
representative of the employee upon request by the personal
representative, a sum equivalent to the amount which would
have been payable in respect of the period of leave to which
he/she is entitled or deemed to have been entitled and which
would have been taken but for such termination. Such payment
shall be deemed to have satisfied the obligation of the employer
in respect of leave hereunder.

(6) Granting Leave in Advance and Benefits to be Brought
into Account.

(a) Any employer may by agreement with an employee allow
leave to such an employee before the right thereto has accrued
due, but where leave is taken in such case the employee shall
not become entitled to any further leave hereunder in respect
of any period until after the expiration of the period in respect
of which such leave had been taken before it accrued due.

(b) Where leave has been granted to an employee pursuant
to the preceding paragraph before the right thereto has accrued
due, and the employment subsequently is terminated, the
employer may deduct from whatever remuneration is payable
upon the termination of the employment such amount as
represents payment for any period for which the employee has
been granted long service leave to which the employee was
not at the date of termination of employment or prior thereto
entitled.

(c) Any leave in the nature of long service leave or payment
in lieu thereof under a State Law or a long service leave scheme
not under the provisions hereof granted to an employee by the
employer in respect of any period of service with the employer
shall be taken into account whether the same is granted before
or after the coming into operation hereof and shall be deemed
to have been taken and granted hereunder in the case of leave
with pay to the extent of the period of such leave and in the
case of payment in lieu thereof to the extent of a period of
leave with pay equivalent thereof of the entitlement of the
employee hereunder.

(7) Records to be Kept.
(a) The employer shall during the employment and for a

period of 12 months thereafter, or in the case of termination

by death of the employee for a period of three years thereafter,
keep a record from which can be readily ascertained the name
and occupation of each employee, the date of the
commencement of his/her employment and the employees
entitlement to long service leave and any leave which may
have been granted or in respect of which payment may have
been made hereunder.

(b) Such record shall be open for inspection in the manner
and circumstances prescribed by this award with respect to
the time and wages record.

(8) Special Board of Reference.
(a) A Special Board of Reference may be constituted in

accordance with Clause 33—Board of Reference of the
Hospital Salaried Officers Award, 1968 for the purpose hereof
to which all disputes and matters arising hereunder shall be
referred and the Board shall determine all such disputes and
matters.

(b) There shall be assigned to such Board the functions of—
(i) the settlement of disputes of any matters arising here-

under;
(ii) the determination of such matters as are specifically

assigned to it hereunder.
(9) Related Company Definition.
For the purposes of this Clause, a related Company shall be

defined as follows:
(a) A corporation shall, subject to the provisions of sub-

section (c) of this section, be deemed to be a subsidi-
ary of another corporation, if,

(i) that other corporation—
(aa) controls the composition of the board

of directors of the first mentioned cor-
poration;

(bb) controls more than half of the voting
power in the first mentioned corpora-
tion; or

(cc) holds more than half of the issued share
capital of the first mentioned corpora-
tion excluding any part thereof which
carries no right to participate beyond a
specified amount in a distribution of
either profits or capital; or

(ii) the first mentioned corporation is a subsidiary
of any corporation which is that other corpo-
ration’s subsidiary.

(b) For the purpose of subsection (a) of this section, the
composition of a corporation’s board of directors shall
be deemed to be controlled by another corporation if
that other corporation by the exercise of some power
exercisable by it without the consent or concurrence
of any other person can appoint or remove all or a
majority of the directors; and for the purposes of this
provision that other corporation shall be deemed to
have power to make such an appointment if—

(i) a person cannot be appointed as a director
without the exercise in his/her favour by that
other corporation of such power; or

(ii) a person’s appointment as a director follows
necessarily from his/her being a director or
other officer of that other corporation.

(c) In determining whether one corporation is subsidi-
ary of another corporation—

(i) any shares held or power exercisable by that
other corporation in a fiduciary capacity shall
be treated as not held or exercisable by it;

(ii) subject to paragraphs (iii) and (iv) of this sub-
section, any shares held or power exercis-
able—

(aa) by any person as a nominee for that
other corporation (except where that
other corporation is concerned only in
a fiduciary capacity); or

(bb) by, or by a nominee for, a subsidiary of
that other corporation, not being a sub-
sidiary which is concerned only in a
fiduciary capacity,
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shall be treated as held or exercisable by that
other corporation;

(iii) any shares held or power exercisable by any
person by virtue of the provisions of any de-
bentures of the first mentioned corporation or
of a trust deed for securing any issue of such
debentures shall be disregarded; and

(iv) any shares held or power exercisable by, or by
a nominee for, that other corporation or its
subsidiary (not being held or exercisable as
mentioned in paragraph (c) of this subsection)
shall be treated as not held or exercisable by
that other corporation if the ordinary business
of that other corporation or its subsidiary, as
the case may be, includes the lending of money
and the shares are held or power is so exercis-
able by way of security only for the purposes
of a transaction entered into in the ordinary
course of that business.

(d) A reference to the holding company of a company or
other corporation shall be read as a reference to a
corporation of which that last mentioned company
or corporation is a subsidiary.

(e) Where a corporation—
(i) is the holding company of another corpora-

tion;
(ii) is a subsidiary of another corporation;

(iii) is a subsidiary of the holding company of an-
other corporation,

that first mentioned corporation and that other cor-
poration shall for the purposes of this Clause be
deemed to be related to each other.

10.—REDUNDANCY AND REDEPLOYMENT
(1) Definitions:

(a) “Redundancy”—means a situation where a job per-
formed by an employee ceases to exist or becomes
surplus to requirements.

(b) “Suitable Alternative Employment”—means em-
ployment that provides the employee with a position
which—

(i) is a permanent position with Joondalup Health
Campus.

(ii) has ordinary time earnings as close as possi-
ble to that of the employee’s previous posi-
tion.

(iii) does not require the employee to change his/
her place of residence in order to take up the
position, and has regard to—

(aa) the relevance of the duties and respon-
sibilities to the qualifications, skills,
experience and competence of the em-
ployee; and

(bb) the ordinary hours of duty being in gen-
eral no less than those worked by the
employee in his/her original position.

(c) The expression ‘continuous service’ in this clause
shall mean all service of an employee with Joondalup
Health Campus and Wanneroo Hospital subject to
the following:

(i) It shall include any period during which an
employee is absent on full pay or part pay, from
duties in the Hospital service;

(ii) It shall exclude any period exceeding two
weeks during which the worker is absent on
leave without pay;

(iii) Where an employee elects to take any portion
of the period of long service leave on half pay
in accordance with sub-clause (5)(a)(iii) of
Clause 9.—Long Service leave, included shall
be half the period of leave taken on half pay;

(iv) It shall include any period following any ter-
mination of the employment by the employer
if such termination has been made merely with
the intention of avoiding obligations in respect

to long service leave or redundancy under the
terms of this Award;

(v) It shall include any period of absence from duty
necessitated by sickness of or injury to the
employee, to the extent of the employees sick
leave entitlements; and

(vi) It shall include service with Wanneroo Hospi-
tal where an employee had no break in paid
service between ceasing employment at
Wanneroo Hospital and commencing employ-
ment with Joondalup Health Service.

Provided that continuity of service shall not be bro-
ken by any authorised leave of absence.

(d) Ordinary time earnings shall be defined as the rate
of pay excluding allowances applicable to the em-
ployee’s substantive classification but shall include
allowances which represent:

(i) a relieving allowance that has been paid con-
tinuously for twelve (12) months;

(ii) a shift allowance which is paid on a regular
basis and would continue to be paid during
periods of annual leave.

(2) When a definite decision has been made which will/may
result in an employee/s being made redundant the employer
shall, as soon as practical, notify the employees affected and
the Union in accordance with Clause 40—Introduction of
Change of the Hospital Salaried Officers Award, 1968.

(3) In the event that a job performed by an employee ceases
to exist or becomes surplus to requirements the employer;

(a) shall endeavour to find that employee suitable alter-
native employment within Joondalup Health Cam-
pus.

(b) shall provide leave and assistance to seek alternative
employment in accordance with subclause (6).

(c) shall seek to identify training opportunities in ac-
cordance with sub-clause (7).

(d) shall, where appropriate, investigate the possibility
of substituted voluntary severance in accordance with
sub-clause (8).

(4) Where an employee is found suitable alternative
employment within Joondalup Health Campus, the employee’s
service shall be deemed continuous and the employee shall
retain all accrued and accruing rights to annual leave, long
service leave and sick leave.

(5) (a) Where, as a result of the application of this clause, an
employee is found suitable alternative employment and the
suitable alternative employment attracts a lower salary than
the position made redundant, the employee shall have his/her
ordinary time earnings maintained at its current dollar value
for a period of 6 months; Provided that, the suitable alternative
position shall not attract a salary of less than 80% nor more
than 110% of the maximum pay applicable to the range of
classification of the employees redundant position, and
provided that, every effort will be made to ensure that the
suitable alternative employment has ordinary time earnings as
close as possible to that of the redundant position.

(b) Any period of retraining undertaken pursuant to subclause
(7) shall be disregarded for the purposes of calculating the
period of 6 months referred to in paragraph (a).

(6) Leave and Assistance to seek alternative employment.
(a) The employer shall facilitate reemployment by granting

redundant employees reasonable leave to attend interviews and
career counselling without loss of pay.

(b) If the costs incurred by the employee in attending an
employment interview with a potential employer are not met
by the potential employer, the current employer shall meet
these costs.

(c) The costs referred to at paragraph (b) are costs of travel
to and from the employment interview, meals consumed,
accommodation occupied and incidental expenses incurred
during the course of travel or at the place of interview.

(d) By agreement between the employer and employee, leave
without pay may be approved where it is sought by a redeployee
as a means of exploring career options.
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This period of leave without pay will not count as service
for any reason. However, the employee’s service shall be
deemed continuous and the employee retains the right to accept
the offer of severance and on return from the period of leave
without pay, retains the right to have the option of redeployment
pursued.

(7) Retraining of employees occupying a position declared
redundant.

(a) The employer may arrange for an employee occupying a
position which is declared redundant to be employed for
retraining purposes in a position other than his or her present
or former position within Joondalup Health Campus, or by
agreement, at another location.

(b) The arrangements for the retraining of an employee
occupying a position which is declared redundant which are
to apply to the retraining, shall be as agreed between:—

the employee (and/or his/her representative), and
the employer;

Provided that an employee whose position is declared
redundant shall not be employed for retraining purposes
indefinitely and shall retain the right to be redeployed to a
permanent position.

(c) Where, within 6 months of the employee’s position being
declared redundant an employee has not been found a
permanent position, the employee shall be given the option of
severance; Provided that, by mutual agreement, an employee
may take severance before the expiry of 6 months.

(d) Where the employer arranges for an employee to be
employed for retraining purposes under this clause, the
employer shall bear the whole cost of that arrangement.

(8) Substituted Voluntary Severance
(a) If—

(i) an employee is willing to be transferred to the posi-
tion of an employee who wishes to resign his/her
position (“the other employee”); and

(ii) the making of a severance payment to the other em-
ployee has been approved by the employer

the other employee may, resign his/her position.
(b) On the resignation by the other employee the employer

shall forthwith—
(i) transfer the employee to that position; and

(ii) make a severance payment to the other employee in
accordance with this clause, as if the other employee
was redundant.

(9) In the event that suitable alternative employment cannot
be found or where an employee elects to be made redundant
rather than accept redeployment to an alternative position or
retraining, the employee, on termination, shall receive a
severance payment calculated on the employees ordinary time
earnings in accordance with the following formula:

(a) Two weeks pay for each completed year of service
up to a maximum entitlement of 45 weeks salary.

(10) In addition to this severance payment the employee shall
also receive—

(a) pro rata annual leave (with loading) calculated in
accordance with the relevant award or industrial
agreement;

(b) pro rata long service leave calculated on each com-
pleted 12 months of service on the basis provided by
the relevant award; and

(c) at least one month’s formal notice of termination or
payment in lieu thereof.

(11) In the event that an employee is offered a suitable
alternative position within Mayne Nickless Limited but not
within Joondalup Health Campus and the employee elects to
accept the position, the employee’s service shall be deemed
continuous and annual leave, long service leave and sick leave
accrued prior to the date of redeployment, shall be calculated
in accordance with this Award and/or any relevant Agreement,
and shall be transferred to and credited by the new employer.

(12) Nothing in this clause shall be construed as preventing
the parties from agreeing to alternative redundancy and/or
redeployment arrangements which are not less advantageous
to an employee than those provided for by this clause.

(13) Where any dispute arises over the application of this
Clause, such dispute shall be addressed in accordance with
Clause 27—Dispute Settlement Procedure of the Hospital
Salaried Officers Award, 1968.

(14) Any arrangements made in accordance with this clause
and agreed between the parties shall be put in writing, with a
copy of such written arrangements given to the employee.

(15) The provisions of this clause shall not apply to casual
employees.

11.—DISPUTE SETTLEMENT PROCEDURE
(1) The dispute settlement procedures applicable to Salaried

Officers covered by this Award shall be those prescribed by
Clause 27—Dispute Settlement Procedure of the Hospital
Salaried Officers Award, 1968.

SCHEDULE A—NAMED PARTIES TO THE AWARD
Hospital Salaried Officers Association of Western Aus-
tralia (Union of Workers
8 Coolgardie Terrace
PERTH WA 6000
Mayne Nickless Limited, ACN 004 073 410
Operating as Joondalup Health Campus
255 St. George’s Terrace
PERTH WA 6000

JAMES HARDIE AND COMPANY PTY LTD,
RUTLAND AVENUE WELSHPOOL AGREEMENT

1996
No. AG 336 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

James Hardie and Company Pty Ltd
and

The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers.

No. AG 336 of 1996.

James Hardie and Company Pty Ltd, Rutland Avenue
Welshpool Agreement 1996, No. AG 336 of 1996.

COMMISSIONER S A CAWLEY.
22 January 1997.

Order.
HAVING heard Ms Natte on behalf of the Applicant and Mr
D Bartlem on behalf of the Respondent, now therefore I the
undersigned, pursuant to the powers conferred under the In-
dustrial Relations Act, 1979, and by consent, do hereby or-
der—

1. THAT this agreement, to be known as the “James
Hardie and Company Pty Ltd, Rutland Avenue
Welshpool Agreement 1996, No. AG 336 of 1996”,
reflected in the following schedule, shall be and is
registered with effect on the 8th day of January 1997.

2. That the James Hardie and Company Pty Ltd, Rutland
Avenue, Welshpool, Agreement 1994, No. AG 75 of
1994 shall cease to have effect on and from the 8th
day of January 1997.

(Sgd.) S. A. CAWLEY,
[L.S] Commissioner.

Schedule.

1.—TITLE
(1) This agreement shall be referred to as the “James Hardie

and Company Pty Ltd, Rutland Avenue Welshpool Agreement
1996, No. AG 336 of 1996” and replaces the James Hardie
and Company Pty Ltd, Rutland Avenue, Welshpool, Agree-
ment 1994, No. AG 75 of 1994.
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(2) At the time of registration of this agreement the number
of employees covered was approximately 110.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Scope and Parties to this Agreement
4. Relationship to Parent Award
5. Single Bargaining Unit
6. Aims and Objectives of this Agreement
7. Wages
8. Agreed Productivity Improvements
9. Measuring Productivity Improvements

10. Commitments
11. Dispute Resolution Procedure
12. Term of Agreement
13. No Further Claims
14. Not To Be Used As A Precedent
15. Signatories To This Agreement

Appendix 1—Productivity Improvements
Appendix 2—New Rates of Pay

3.—SCOPE AND PARTIES TO THIS AGREEMENT
(1) This Agreement shall apply to and be binding on James

Hardie and Company Pty Ltd (“the Company”) and all the
employees of James Hardie engaged at the Company’s Rutland
Avenue, Welshpool operations and covered by the Fibre Ce-
ment Workers Award No. 23 of 1960.

(2) This Agreement shall also be binding upon The Austral-
ian Workers’ Union, West Australian Branch, Industrial Un-
ion of Workers.

(3) The parties will oppose any application by other parties
to be joined to this agreement.

4.—RELATIONSHIP TO PARENT AWARD
(1) This agreement shall be used and interpreted wholly in

connection with the Fibre Cement Workers Award No. 23 of
1960.

(2) Where there is any inconsistency between this agree-
ment and the Award, this agreement shall prevail to the extent
of any inconsistency.

5.—SINGLE BARGAINING UNIT
(1) The employees and the company have formed a single

bargaining unit in respect to the Welshpool Operations.
(2) The single bargaining unit will ensure that the frame-

work of this agreement is adhered to by conferring with the
company through the meeting of the Consultative Committee.

(3) The single bargaining unit will assist in the implementa-
tion of Key Performance Indicators (KPI’s) that are designed
to improve the efficiency and productivity of this agreement
that have been agreed to by the parties.

6.—AIMS AND OBJECTIVES OF THIS AGREEMENT
The purpose of entering into an agreement is to ensure the

company remains competitive within the Fibre Cement indus-
try and to increase the flexibility, efficiency and productivity
of the Welshpool operations.

7. WAGES
(1) The wage rates to apply pursuant to this agreement are

as follows:
(a) The First increase of 4% shall operate with effect

from the first pay period on or after this agreement
is registered in the Western Australian Industrial
Relations Commission (see Appendix 2—New Rates
of Pay, of this Agreement).

(b) The Second increase of 3% shall operate with effect
from the first pay period on or after 1 November
1997. A further 1% shall be available on a pro rata
basis for achievement of the Business Plan KPI’s as
described in Clause 8.—Agreed Productivity
Improvements.(See Appendix 1—Productivity Im-
provements, of this Agreement).

(c) The Third increase of 3% shall operate with effect
from the first pay period on or after 1 November
1998. A further 1% shall be available on a pro rata
basis for achievement of the Business Plan KPI’s as

described in Clause 8.—Agreed Productivity Im-
provements. (See Appendix 1—Productivity Im-
provements, of this Agreement).

(2) Additional payments for achieving KPI’s
(a) A flat payment of $300.00 is to be paid pro rata for

achievement of the Business Plan KPI’s following
the Year Ending March 97 (YEM 97) (See Appen-
dix 1—Productivity Improvements, of this Agree-
ment).

(b) A flat payment of $300.00 is to be paid pro rata for
achievement of the Business Plan KPI’s following
the Year Ending March 98 (YEM 98) (See Appen-
dix 1—Productivity Improvements, of this Agree-
ment).

(c) A flat payment of $300.00 is to be paid pro rata for
achievement of the Business Plan KPI’s following
the Year Ending March 99 (YEM 99) (See Appen-
dix 1—Productivity Improvements, of this Agree-
ment).

(d) The rates prescribed in the paragraphs (a), (b) and
(c) of subclause (1) of this clause are exclusive of
industry and leading hand allowances.

8.—AGREED PRODUCTIVITY IMPROVEMENTS
(1) Business Plan

(a) A business plan for Welshpool has been developed
which is part of the overall Manufacturing Plan for
James Hardie.

(b) All employees will know what the business plan is
and will be able to work towards achieving the per-
formance standards in the business plan.

(c) The business plan is to focus us on the areas that
need addressing to enable us to continuously improve
the business and ensure our future viability.

(d) Some of the performance standards are still being
developed and may be subject to review following
Year Ending March (YEM) 98. This enterprise agree-
ment will require a commitment to working towards
these performance standards which will assist in the
achievement of the business plan. The required per-
formance standards are marked (*).

(2) People
(a) Environment health & safety plan is implemented

with milestone dates achieved.
(b) All personnel are committed to participating and be-

ing involved in implementation of Environment
health & safety plan.

(c) Days lost due to accidents are reduced to the follow-
ing targets—

Estimated Current YEM 97 YEM 98 YEM 99
Position YEM 97 to 50 days per annum 25 days per annum 15 days per annum
date 20 days *

(d) Employees participate in surveys such as Hardimeter
and contribute towards open communication with
management.

(3) Partners
O.T.I.F. (On Time In Full).

(a) This measure will cover areas such as Truck Turn
Around Time, Customer Feedback Action Requests
(CFARS) and Stock Availability.

(b) Employees will be trained in O.T.I.F. and will be
required to participate in areas that will help to im-
prove this measure.

(c) Targets will be set in line with business plan *
Estimated Current   YEM 97   YEM 98   YEM 99 *
Position TBA    75%     90%     95%

(4) Product Quality
(a) Product quality will include both meeting specifica-

tions and presentation standards.
(b) Product quality will be measured against James

Hardie product specifications. Audits will determine
levels of compliance.

(c) Employees will be trained in product quality require-
ments.
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(d) Employees will be required to participate in improv-
ing compliance levels in line with the following tar-
gets—

Estimated Current YEM 97 YEM 98 YEM 99 *
Position 40%   50%   80%   95%

(5) Process
(a) O.E.E. (Overall Equipment Effectiveness) will be in-

troduced as a measure in the factory. Employees will
be trained in O.E.E.

(b) Employees will be required to participate in improv-
ing O.E.E. in the factory particularly in the areas of
Availability and Yield (Material Usage/Waste etc.)

(c) O.E.E. targets will be as follows :

Estimated Current  YEM 97  YEM 98  YEM 99
Position 65%   76%   86%   90% *

(d) Reduce Product Costs
Employees will be required to participate in mod-
ernisation of manufacturing processes i.e. transform-
ing our manufacturing processes with more
automation and continuous operation

(e) Lift Personal Productivity
Employees will be required to participate in the con-
tinuous improvement of our processes, so that per-
sonal productivity i.e. std metres / manufacturing
person continues to improve

(6) Presentation
(a) Housekeeping standards will be set and audits will

determine level of compliance.
(b) Employees will be trained in housekeeping stand-

ards
(c) Inspection procedures will be implemented
(d) Employees will be required to participate in improve-

ments in housekeeping standards. Targets for stand-
ards will be as follows—

Estimated Current  YEM 97  YEM 98 YEM 99 *
Position 50%    60%    80%   90%

(7) Personal
(a) The skill level of the workforce will be determined

and gaps between the actual level and the required
level addressed.

(b) Employees will be required to participate in training
to bridge gaps between actual level and required level.

(c) Employees will be required to participate in multi-
skilling to improve flexibility of workforce. Note that
payments for specific multi-skilling tasks will be
separate to this agreement.

(d) Employees will be required to be trained in areas
that will allow a continuation of autonomous main-
tenance achievements i.e. continuation of production
personnel being trained to carry out minor mainte-
nance tasks.

(e) Employees will be required to be trained in areas of
new technology. For example computers and PLC’s.

(8) Training/meetings—Method of Payment
Payment for training will be as follows:

(a) The company is committed to the development and
implementation of a training program (i.e. Multi-
skilling) designed to provide the acquisition of knowl-
edge and skills relevant to the positions. Employees
will be encouraged to undertake training to increase
their skills. The objective is to allow people to com-
plete the “Whole” job provided that it is safe, legal,
and the person has the skills and competence to do
it, it is a reasonable request and it would make sense
for that person to do it.

(b) With this objective in mind training can take place
on minor maintenance tasks that production opera-
tors could reasonably be expected to perform as
manufacturing personnel within the Fibre Cement
and Building Systems industry.

(c) Employees will apply the skills for which they have
the training, skill, and competence to perform.

(i) Training in Employees own time:
Training shall include but not be limited to,
training that leads to formal Nationally recog-
nized qualifications, that can not be reason-
ably carried out in company time, shall be
completed in the employees own time. Exam-
ples, 1) Computer Skills training conducted at
TAFE, 2) Where an employee undertakes to
improve their skills in a particular field in or-
der to advance their own knowledge.

(ii) Training / meetings paid at single time:
(aa) Where there is a requirement to under-

take training after hours, that can not
be conducted during normal hours, and
the company directs the employee to
undertake the training then the em-
ployee shall be paid at single time.

(bb) Ordinary hourly rates of pay shall ap-
ply during periods in which an em-
ployee is engaged in, company
meetings, training for multi-skilling,
Team meetings, team briefs, manage-
ment communication.

(cc) Whenever possible the company shall
attempt to give at least seven days no-
tice of a meeting.

(iii) Training / meetings paid at Over time rates:
(aa) Overtime rates will apply where an em-

ployee is required to attend meetings
that have been arranged at short notice
i.e. less than seven days.

(bb) Where an employee is the allocated
“Trainer” for multi-skilling and contin-
ues to provide the training after the end
of their usual finishing time, or stays
back to provide such training then they
shall be paid at overtime rates.

(9) RDO—Payment in Lieu
(a) There will be an option introduced for employees to

elect to have excess accumulated RDO’s at the end
of each calendar year paid out at the applicable rate
of pay. By agreement the payment could be made at
an alternative time.

(b) Excess RDO’s will only be paid out where there is
no requirement to utilise the RDO’s for either start
up or shutdown of the plant due to the continuous
shift roster.

(c) Application to be paid out for RDO’s will be made
on the leave application form and authorised by the
appropriate Department Manager.

(10) Continuous shift additional annual leave—Payment in Lieu
(a) The option will be open to employees to elect to take

the additional week of annual leave as a payment in
lieu of the leave.

(b) Applications to take the payment in lieu of the leave
would need to be made six months in advance.

(c) Application to receive payment in lieu will be made
on the leave application form and authorised by the
appropriate Department Manager.

(d) Payment for the leave will include the leave loading
entitlement.

(11) Sick Leave—Payment in Lieu
(a) There will be an option introduced for employees to

elect to have excess (greater than 25 days) accumu-
lated Sick Leave at the end of each calendar year
paid out at the applicable rate of pay. By agreement
the payment could be made at an alternative time.

(b) Employees will be able to take payment in lieu of
sick leave for the number of days they have accrued
in excess of 25 Days sick leave. Employees will be
come eligible for this option after completing three
years service with the company.

(c) Application to receive payment in lieu will be made
on the leave application form and authorised by the
appropriate Department Manager.
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9.—MEASURING PRODUCTIVITY IMPROVEMENTS
This will be achieved through the successful implementa-

tion of Clause 8.—Agreed Productivity Improvements.

10.—COMMITMENTS
The company recognises that the achievement of the agreed

productivity improvements will only be achieved with the full
cooperation and contribution of it’s employees and therefore
accepts the commitments to work towards the agreed targets
as sincere and in the overall interest of increasing the produc-
tivity and efficiency for the collective benefit of the company
and it’s employees.

11.—DISPUTE RESOLUTION PROCEDURE
(1) The parties give their commitment to the early resolu-

tion of grievances and disputes. The following consultative
procedure is established to facilitate this process.

(2) The parties agree that management, shop stewards and
Union officials will exhaust the negotiating process before time
is lost by employees.

(a) Where any problem, dispute or grievance arises, the
problem should first be discussed between the em-
ployee and his/her supervisor and if requested by the
employee, a shop steward may be present.

(b) If the problem, dispute or grievance is unresolved
the employee may then discuss the issue with the
Production Superintendent or Distribution Manager

(c) If the problem, dispute or grievance is unresolved
then the employee and/or his/her union representa-
tive shall confer with the management.

(d) If the problem, dispute or grievance is unresolved,
the matter should be referred to the union official for
discussion with management.

(e) Until the problem, dispute or grievance is determined
in accordance with the above procedure normal work
shall continue, without prejudice.

(f) No more than two weeks will be allowed for the
above stages to take place

(g) If the matter is still not resolved, then one or the
other of the parties may seek to refer the matter to
the Western Australian Industrial Relations Commis-
sion for assistance.

(h) The above does not relate to claims for wages or
award conditions.

12.—TERM OF AGREEMENT
This agreement shall remain in force for 36 months from the

date that this agreement is registered in the Western Austral-
ian Industrial Relations Commission.

13.—NO FURTHER CLAIMS
It is a condition that the parties will not seek any further

wage claims, with respect to wages or conditions during the
terms of this agreement.

14.—NOT TO BE USED AS A PRECEDENT
It is a condition of this agreement that the parties will not

seek to use the terms contained herein as an example or prec-
edent for other enterprise agreements whether they involve
James Hardie Pty Ltd or not.

15.—SIGNATORIES TO THIS AGREEMENT

____________________________
C. J. Heath
Factory Manager
James Hardie Building Boards WA
A division of James Hardie Pty Ltd

____________________________
P Trebilco
Secretary
The Australian Workers’ Union,
West Australian Branch,
Industrial Union of Workers

APPENDIX 1—PRODUCTIVITY IMPROVEMENTS
Productivity Improvements YEM 97 Nov 97 Yem 98 Nov 98 Yem 99

Pro Rata Pro Rata
Days lost due to accidents 50 17 25 10 15
On time in full % 75 85 90 93 95
Product quality % 50 70 80 90 95
Process % 76 83 86 89 90
Presentation % 60 73 80 87 90

APPENDIX 2—NEW RATES OF PAY

Wage Rates To Apply After First Increase of 4%
Level Current Rate of Pay New Rate of Pay

1 $448.90 $466.86
2 $442.60 $460.30
3 $436.30 $453.75
4 $425.40 $442.42

MEADOW LEA FOODS LTD (WESTERN
AUSTRALIA) ENTERPRISE AGREEMENT 1996

No. AG 331 of 1996.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION
Industrial Relations Act 1979.

The Food Preservers’ Union of Western Australia, Union of
Workers

and

Meadow Lea Foods Ltd and Another.

No. AG 331 of 1996.

Meadow Lea Foods Ltd (Western Australia) Enterprise
Agreement 1996.

COMMISSIONER P.E. SCOTT.
31 January 1997.

Order.
HAVING heard Mr B Johnston on behalf of the Applicant, Mr
G Sturman on behalf of The Automotive, Food, Metals, Engi-
neering, Printing and Kindred Industries Union of Workers -
Western Australian Branch and there being no appearance on
behalf of Meadow Lea Foods Ltd, and by consent, the Com-
mission, pursuant to the powers conferred on it under the In-
dustrial Relations Act, 1979, hereby orders:

THAT the Meadow Lea Foods Ltd (Western Australia)
Enterprise Agreement 1996 be registered on the 9th day
of January 1997.

(Sgd.) P.E. SCOTT,
[L.S] Commissioner.

Schedule

1.—TITLE
This Agreement shall be referred to as “Meadow Lea Foods

Ltd (Western Australia) Enterprise Agreement 1996”.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Scope
4. Parties
5. Objectives
6. Term and Operation of Agreement
7. Implementation
8. Consultation
9. Career Structure and Training

10. Hours of Work
11. Hours of Work for Packing Room
12. Sick leave
13. Annual Leave
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14. Disputes Settlement Procedure
15. Journey Cover Insurance
16. Engineering Call-Out Roster
17. Long Service Leave

APPENDIX A—Pay Rates-Refinery, Technical,
Packing Room
APPENDIX B—Pay Rates-Engineering
APPENDIX C—Skills Matrix—Refinery, Packing
Room, Technical
APPENDIX D—Skills Matrix—Engineering
APPENDIX E—Constitution of Consultative
Committee

3.—SCOPE
(1) The area and scope of this Agreement shall be the same

as that prescribed in the:
(a) Metal Trades (General) Award 1966 (No. 13 of 1965);
(b) Food Industry (Food Manufacturing or Processing)

Award (No. A20 of 1990);
insofar as these Awards apply to the employees of Meadow
Lea Foods Ltd.

(2) This Agreement shall apply to the persons employed by
Meadow Lea Foods Ltd at the worksite located at Lot 10 Es-
tuary Drive, Bunbury in the State of Western Australia.

(3) Unless otherwise expressly provided for in this Agree-
ment or specified in any subsequent agreement, no employee
shall be reduced in status or position or have his/her rate of
remuneration reduced or any of his/her conditions of employ-
ment adversely affected merely as a consequence of making
of this Agreement.

(4) Where the terms of this Agreement are inconsistent with
the terms of  the relevant Award referred to in subclause (1) of
this clause, the terms of this Agreement will prevail.

(5) Where this agreement is silent the awards referred to in
sub-clause (1) shall apply.

(6) There are approximately 30 employees whose conditions
of employment shall be regulated by this Agreement.

4.—PARTIES
The parties to this Agreement are:

Meadow Lea Foods Ltd (hereinafter “the Company”).
The Food Preservers’ Union of Western Australia, Union
of Workers (hereinafter the “FPU”);
The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers - Western Austral-
ian Branch (hereinafter “the AFMEPKIU”);

provided that “Unions” shall mean the two unions jointly and
“Union” shall mean either of the two unions individually.

5.—OBJECTIVES
(1) The parties acknowledge that the objective of this Agree-

ment is to enhance job security and opportunity for employees
through a joint commitment by management and employees
to improved business competitiveness.

(2) Any dispute arising from this shall be dealt with in ac-
cordance with Clause 14.-Disputes Settlement Procedure of
this Agreement.

(3) The parties agree that the provisions of this Agreement
are intended to support:

(a) the development of meaningful, challenging and re-
sponsible works roles which allow employees a de-
gree of autonomy and responsibility;

(b) the enhancement and utilisation of employee skills
and abilities;

(c) the maximisation of labour flexibility;
(d) the maintenance of productive and harmonious work-

ing relationships;
(e) the efficient operation of the plant including:

(i) changes to work practices to allow the effi-
cient use of new and existing technology;

(ii) a healthy and safe working environment for
all employees;

(iii) highest quality of products;
(iv) flexibility without demarcation or restrictions

if this flexibility is safe, efficient, legal and
logical.

(4) Workplace Flexibility
Employees understand that the plant needs to operate con-

tinuously.  As part of that understanding, employees acknowl-
edge that the Company may need to re-roster employees or
request overtime work by employees in the event of:

• absenteeism
• annual holidays
• monitoring, service and supply of plant, services and

other equipment as required warehousing and tanker
operations

• minor maintenance and housekeeping
• training
• packing room

(5) The Company, the Unions and all employees accept their
joint responsibility to ensure this Agreement is effective and
in the event of any ambiguity or dispute over interpretation of
this Agreement the spirit and intention of this clause will be
referred to.

6.—TERM AND OPERATION OF AGREEMENT
(1) Term

(a) This Agreement shall come into operation on and
from 1st June 1996 and shall remain in force until
31st May 1998 unless renewed by all the parties in
accordance with paragraph (b) hereof.

(b) All parties to this Agreement make a commitment to
re-negotiate this Agreement and apply for its replace-
ment before 31st May 1998.

(2) Operation
(a) It is the intention of the parties to maintain this Agree-

ment in its present form for its full term except when
changes become necessary so as to ensure the Agree-
ment’s effective and practical operation and such
changes are consistent with prevailing wage fixing
principles.

(b) Notwithstanding paragraph (a) above, during the term
of this Agreement, the parties will undertake to de-
velop productivity measures to be incorporated within
future Agreements.  The implementation phase for
the introduction of these measures will involve em-
ployees undertaking training in their effective use.

7.—IMPLEMENTATION
(1) Arrangements
When this Agreement becomes operational, employees will

be paid according to Appendices A and B.
(2) Deemed Competency
Packing Room employees will be deemed competent in their

current classified jobs in Appendix C.  It is proposed packing
room skill classifications will be completed by September
1996.  On completion of the accredited skill level the associ-
ated pay increase will be offered.  If accreditation has not been
completed due to no fault of the employee and progress has
been achieved towards completion of the stated training pro-
gram, the skills accredited pay increase will be paid to the
affected individuals.  Pay increases will be withheld only if an
employee has not progressed through the individualised train-
ing program despite opportunities to do so.

Refinery, Technical and Engineering employees were deemed
to be competent in accordance with the Skills Matrix as set
out in Appendices C and D of this Agreement during the life
term of the Enterprise Agreement 1994.

(3) Changes to Packing Room Skills Matrix
During the three (3) month transition period, packing room

employees will be required to undergo competency assess-
ment on the skills matrix (theory and/or practical) within their
mainstream activities, eg processing, packing.  Employees will
be required to undertake formal training as set down within
the agreed training program.

(4) Productivity Payment
Productivity improvement payments, as per the following,

will be effected if the principles of this document are being
met (ie Training Program, Teams Development etc).  This will
be determined by the Consultative Committee.

1st June 1996 Increase 5%
1st June 1997 Increase 5%
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(5) Implementation of Matrix
Whilst it is agreed that the intention is to allow progression

in the skills matrix from the bottom up, operational require-
ments may necessitate the fast tracking of certain employees
to meet the skill mix requirements and may be undertaken at
the Company’s discretion.  New employees with appropriate
prior qualifications or experience may be deemed competent
to a skill level agreed by the Consultative Committee.

(6) Payment for Training
Employees undertaking formal training activities for the

purpose of progression through the skills matrix may be re-
quired to undertake training outside of normal hours up to a
maximum of 60 hours in a 6 month period.  This time will be
paid at the ordinary hourly rate as specified in Appendices A
or B.  Any further requirement to train beyond 60 hours will
be paid at overtime rates.

8.—CONSULTATION
Consultation

(a) It is recognised by the parties that the key to produc-
tive and harmonious working relationships lies in es-
tablishing effective consultative mechanisms at the
workplace.  Effective consultation mechanisms will:

(i) ensure that the views of the employees are
known and taken into account by the Com-
pany;

(ii) Provide management with an informed basis
upon which to make decisions.

(b) To this end, it is agreed that a Consultative Commit-
tee is established by charter as provided for in Ap-
pendix E—Constitution of Consultative Committee.

(c) The Committee shall consist of a minimum of six
and a maximum of ten committee members.

(d) The major objective of the Committee is to promote
a spirit of co-operation.  Each party will give con-
structive and sympathetic consideration to all views
and representations submitted to the Committee with
a view to furthering the common well-being of the
establishment as a whole.

(e) Employee representatives on the Committee shall be
allowed reasonable time without loss of pay to re-
search or prepare for such committee meetings with
full access to all relevant information as necessary.

(f) Employee representatives on the Committee are re-
quired to keep their constituents advised on matters
arising at the meeting.

9.—CAREER STRUCTURES AND TRAINING
(1) General Conditions

(a) The Company recognises and accepts its responsi-
bility in the area of training and development and is
committed to the design, provision and implementa-
tion of training programs to extend the knowledge
and skills of its employees.  The overriding objec-
tive is to enable each employee to gain the compe-
tence to perform, consistent with operational needs,
all of the tasks and activities associated with a par-
ticular job to an established performance criteria.

(b) Each employee is responsible for his/her own learn-
ing, and will be given the opportunity to acquire
knowledge and skills to advance through the levels
and gain additional remuneration, subject to demon-
strated competence in the application of the skills
acquired and in accordance with site requirements.

(2) Skills Matrix and Training
(a) The Skills Matrices (see Appendices C & D) set out

the various skill levels in Refinery, Packing, Techni-
cal and Engineering streams.

(b) Levels in each stream of the Skills Matrix are de-
fined in Appendices C & D.  The definition of each
level will be supported by an exhaustive training pro-
gram detailing Competency Standards, Elements of
Competency, Performance Criteria and Competency
Assessment Criteria.

(c) To enable progression through the Skills Matrix, each
level will be further supported by Training Programs.

(3) Progression and Selection for Training
(a) Progression through the skills matrix will aim to give

employees the opportunity to advance to the limits
of their individual interests and capacities.  It is rec-
ognised that progression may be constrained by pro-
duction requirements, training resources, the
availability of equipment and safety factors.

(b) Training programs will be designed and made avail-
able by the Company according to its current and
future operational needs.  Places in these programs
will be made available having regard to the skills
profile of the workforce.

(c) Employees will be selected by the Company for a
training program according to the following guide-
line criteria:

• Employee’s stated preference;
• Employee’s work performance;
• Experience of employees if operational needs

so dictate;
• Previous training undertaken;
• The achievement of an acceptable level of pro-

ficiency from previous training;
• Demonstrated aptitude for the skills which are

to be acquired
(4) Competency Assessment

(a) Specific and objective knowledge and skill assess-
ment will be carried out to assess levels of compe-
tence.  All skills acquired will be required to be
demonstrated.  Specific Company Training Programs
and Modules will not be regarded as complete until
competency testing requirements, including both
theoretical and practical tests where appropriate have
been satisfied.

(b) All competency assessment will be conducted by a
panel of not more than two assessors, made up of:

(i) the relevant supervisor; or
(ii) the trainer in the skills being assessed; or

(iii) a member of the consultative committee
In the event of a disagreement the results will be reviewed

by the Site Manager.  If agreement is still not reached, the
matter will be referred to the Consultative Committee for rec-
ommendation.

(5) Record of Training and Experience
Employees will each be issued with a “Individual Training

Program” which will be the employee’s endorsed record of
skills attained, courses attended and other relevant work expe-
riences whilst employed by the Company.  This statement will
be updated on the completion of further training.

(6) Utilisation and Upkeep of Skills
(a) All employees will be required and afforded the op-

portunity to put skills into practice.  This is neces-
sary for the retention of skill levels.

(b) The allocation of work to employees will be subject
to the operational needs of the business and will have
regard to the following criteria:

• The most effective utilisation of available
skilled resources;

• Effective utilisation of each employee on any
of the activities in which the employee is com-
petent;

• Equitable allocation of work between employ-
ees of similar skill attainment;

• Development of additional skills required by
on-the-job application under guidance;

• Planning to allow acquisition of additional
skills by training;

• The need to ensure exposure to work activity
related to all of the skills held by an employee
for the specific purpose of skill retention.

(c) A program is to be developed to maintain skill levels
on an ongoing basis which employees will be re-
quired to embrace.
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(7) Payment for Training
(a) It is agreed that additional training in accordance with

this clause may be undertaken either on or off the
job.

(b) Where training is undertaken during ordinary work-
ing hours the employee concerned shall not suffer
any loss of pay.

(c) Any costs associated with standard fees for prescribed
courses or prescribed text books (excluding those text
books supplied by the Company) incurred in con-
nection with the undertaking of such training shall
be reimbursed by the company upon production of
evidence of such expenditure and report of satisfac-
tory completion.  Text books paid for by the Com-
pany shall be retained as Company property.

(d) Payment for training will be as per Clause (7)
subclause (6), Implementation of this Agreement.

10.—HOURS OF WORK
(1) Ordinary Hours

(a) Subject to this clause and except where provided else-
where in this Agreement, the ordinary hours of work
shall be 38 per week, or an average of 38 per week in
one of the following methods:

(i) 38 hours in one week
(ii) 76 hours in two consecutive weeks

(iii) 114 hours in three consecutive weeks
(iv) 152 hours in four consecutive weeks

(b) The ordinary hours of work for a day worker shall
be worked on any or all days of the week Monday to
Friday inclusive between the hours of 6.00am and
6.00pm exclusive of meal breaks.

(c) The ordinary hours of work for shift work shall be
between 11.00pm Sunday and 11.00pm Friday in-
clusive of meal breaks.

(d) The rates of pay for shift workers shall be that as
specified in Appendix A of this Agreement.

(2) Implementation of 38 Hour Week
Except as provided in Clause 11.-Hours of Work for Pack-

ing Room of this Agreement the method of implementation of
the 38 hour week may be one of the following:

(a) By Refinery employees working 8 ordinary hours
per day inclusive of meal breaks on not more than
19 days in each 4 week cycle.

(b) By maintenance and packing room employees work-
ing 10 ordinary hours per day exclusive of meal
breaks on not more than 16 days in each 4 week cy-
cle.

(3) Shift Work Allowances
The shift allowance for Refinery Operators is built into the

hourly rate as specified in the Meadow Lea Foods Enterprise
Agreement 1994.

(4) Public Holidays
It is the company’s intention to avoid operating on a public

holiday whenever possible.
In a week in which a public holiday occurs, the regular 4

shifts per week, may be worked in the Packing Room at nor-
mal rates with an additional payment of 10 hours per shift pay
for the public holiday.  This does not apply to individuals un-
dertaking continuous rotating shifts or maintenance teams.

Work on a public holiday will incur normal penalty rates as
per the award.

11.—HOURS OF WORK FOR PACKING ROOM
(1) Employees engaged in the packing room and mainte-

nance shall work 4 shifts per week, of 10 hours per shift ex-
clusive of meal breaks.  This work shall be performed on any
day Monday to Friday.

(2) The parties to this Agreement acknowledge that as a term
of the Meadow Lea Foods Ltd (Western Australia) Enterprise
Agreement 1994 employees engaged in the Packing Room and
Maintenance moved from an average of 38 ordinary hours of
work per week to an average of 39 ordinary hours of work per
week, and the additional hour of ordinary work was paid into
the base rate.

(3) All employees engaged in the Packing Room and Main-
tenance continue to accrue 46 hours of paid time off.  This
time shall be utilised:

(a) By mutual agreement for Maintenance employees;
and

(b) during plant shut downs for Packing Room employ-
ees.

12.—SICK LEAVE
(1) Subject to the other provisions of this clause an employee,

other than a casual, unable to attend or remain at work be-
cause of personal illness or injury is entitled to be absent from
work without loss of ordinary pay (“sick leave”).

(2) An employee is entitled to sick leave of up to 76 ordi-
nary hours in each year of service.  Sick leave will accrue at
the rate of 1.46 hours per week for full time employees, and
proportionately to the hours worked for regular part time and
fixed term employees.

(3) Employees engaged on 8 hour shift rosters have agreed
to a flexible sick leave coverage system.

This sick leave coverage system operates in the following
manner:

(a) The annual rate of pay of all employees engaged on
8 hours shift rosters has been increased by an amount
equal to 36 hours pay.

(b) Employees may be called in to work by the Com-
pany to replace other employees on sick leave.  Nor
more than 48 hours per employee per year may be
worked.

(c) During each hour of sick leave replacement work
prescribed by this subclause employees shall be paid
in accordance with the rates contained in Appendix
A.

(d) The Company will endeavour to limit the number of
occasions this procedure is used.

(e) The Company will ensure an equitable distribution
of the requirement to work in accordance with this
procedure.

(f) Employees shall accrue sick leave of over 48 hours
per annum.

13.—ANNUAL LEAVE
(1) Entitlement/Period of Leave
At the end of each 12 months employment with the Com-

pany, all employees will be entitled to four (4) weeks an-
nual leave, exclusive of Public Holidays which may be taken
in any manner agreed between the Company and the em-
ployee.

(2) Payment
The payment to be made to each employee immediately

before proceeding on annual leave shall be as shown in the
Annual Leave column in Appendices A and B of this Agree-
ment.

(3) Timing of Annual Leave
(a) Annual leave may be required to coincide with main-

tenance shutdowns, however the company agrees that
no greater than 2 weeks in any 12 month period can
be used for this purpose.  The company will endeav-
our to advise employees at least 2 months prior to a
maintenance shutdowns.  Wherever possible, pooled
RDO’s will be utilised to cover shutdowns.

(b) Employees operating on 8 hour shifts may be re-
quested to delay annual or long service leave to en-
sure adequate coverage remains to operate the
refinery.  It is agreed that adequate coverage in the
refinery will be maintained at all times.  Any dispute
will be referred to the Consultative Committee for a
decision.

(c) Employees will not be allowed to accrue holiday
leave in excess of 30 days.  Accrued holiday leave
exceeding 30 days will be reduced by the employee
taking leave at a rate of 15 days each 6 month period
until accrued holidays do not exceed 30 days.
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14.—DISPUTE SETTLEMENT PROCEDURE
(1) Any question, dispute or difficulty arising from this Agree-

ment shall be dealt with in accordance with the following pro-
cedure:

(a) The matter shall first be discussed between the em-
ployee affected and the appropriate Team Leader/
Co-Ordinator.  The employee may choose to be rep-
resented by the union delegate.

(b) If not settled the matter shall be discussed between
the employee, an accredited representative of the
union and the appropriate representative of the Com-
pany.

(c) If not settled the matter shall be discussed between
an official of the union and an appropriate representa-
tive of the Company.

(2) While the matter in dispute is being discussed in accord-
ance with the procedure, as prescribed in subclause (1) hereof,
work shall continue and the status quo as applying before the
dispute shall be maintained.  No party shall be prejudiced in
relation to the final settlement by the continuance of work in
accordance with this clause.

(3) It is open to either party at any time to seek the assist-
ance of the Western Australian Industrial Relations Commis-
sion in resolving any dispute.

15.—JOURNEY COVER INSURANCE
Journey Cover Insurance shall be provided to employees by

the Company to an equivalent level as the TLC Joint Unions
Cover Insurance scheme as amended from time to time.

16.—ENGINEERING CALL-OUT ROSTER
(1) Engineering employees will participate in a call out ros-

ter for attending plant breakdowns outside of normal Engi-
neering work hours, as follows:

(a) A tradesman will be rostered each week as the first
to be called in the event of a plant breakdown requir-
ing engineering assistance.

(b) The roster will be organised by the Engineering team.
(c) The rostered tradesman undertakes to remain

contactable by way of a company provided pager,
and to be on site, fit to work within one hour, if nec-
essary.

(2) The rostered tradesman shall receive a payment of 4 hours
at the CIO rate of pay for each week, when rostered.  This
payment shall be in addition to payment for any work per-
formed if called back to work.

(3) Implementation of the call-out roster system relies on all
tradesman gaining proficiency in all site plants and processes.
Continuation of payment to any individual tradesman is condi-
tional upon gaining accreditation for one “in-house” module (as
defined in Appendix D) within 6 months of preparation of the
first of such modules, and another within the second six months.

For and on behalf of
Meadow Lea Foods  Limited:
(Signed) 18/10/96
Signature Date
P THOMPSON
Name of Signatory
MANUFACTURING MANAGER
Position of Signatory
For and on behalf of
The Food Preservers Union of Western Australia,
Union of Workers
(Signed) 5 Dec 1996
Signature Date

COMPANY SEAL
JOSEPH BULLOCK
Name of Signatory
SECRETARY
Position of Signatory
For and on behalf of
The AFMEPKIU

COMPANY SEAL
(Signed) 8/11/96
Signature Date
JOHN SHARP-COLLETT
Name of Signatory
STATE SECRETARY
Position of Signatory
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APPENDIX E
CONSTITUTION

MEADOW LEA FOOÐS
BUNBURY  SITE

CONSULTATIVE  COMMITTEE
PREAMBLE:
The employees, management and unions of Meadow Lea

Foods Bunbury Site are committed to undertake improved and
effective consultation in the workplace.

The parties agree this consultation will provide employees
with an opportunity to participate fully in decisions which
impact on their working lives and support the principle of con-
sultation.  Management, employees and unions also agreed
that effective consultation is dependent upon:

• honesty
• information sharing
• facilities and training for employees
• commitment for all parties

It is therefore agreed that the establishment of an Employee/
Management Consultative Committee is the method whereby
the above principles can be practised and upheld.  This agree-
ment involves the following two unions represented on site:

FPU—Food Preservers’ Union
MEWU—Metal and Engineering Workers’ Union
The Food Preservers’ Union and the Metal and Engineering

Workers’ Union have agreed to form a single bargaining unit
for participating within the Consultative Committee.

VISION STATEMENT:
The shared vision of the Consultative Committee is to develop

an environment which encourages contribution towards continual
improvement in all aspects of our organisation through:

Training
Teamwork
Efficiencies
Communication

The results of this will be improved:
Quality: Product

Lifestyle
Productivity
Security: Jobs

Financial
Competitiveness

OBJECTIVES OF THE CONSULTATIVE COMMITTEE:
The establishment of the Consultative Committee is intended

to assist in the achievement of the following:
• The achievement of the highest possible efficiency

and quality of our work and products as a common
goal for all.

• To increase the quality of working life for all com-
pany employees particularly in the areas of job de-
sign, skill formation, training and the working
environment both physical and mental.

• To improve job security, productivity and efficiency
of the company.

• Ensure that employees are able to work in a co-op-
erative atmosphere in which the worth, dignity and
skills of each individual within the company are re-
spected and appreciated.

• Provide each employee with career development op-
portunities with access to more varied, fulfilling jobs
with the company and promote them on the basis of
competence, assessed level of skill and job perform-
ance.

• Enable all employees to benefit from a fair and equi-
table wage system through a skills based career de-
velopment programme.

TERMS OF REFERENCE:
The following matters will be discussed by the committee

and where appropriate decisions made and agreements reached
to the extent that the matters raised impact on the unions mem-
bership or the efficiency of the company:

1. Future site plans.
2. Current market conditions and general conditions of

the industry.
3. The introduction of new technology/machines or new

or revised work methods together with associated
planning of layout, training, job numbers, skill re-
quirements incorporating a skill audit etc.

4. Training plans: selection for: application of: type of.
5. Equal Employment opportunities within the

workplace.
6. Any other matter raised by Employees or Manage-

ment.
Matters which by definition are the responsibility of the

Occupational Health and Safety Committee may be referred
to that Committee.
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Matters relating to the implementation of any enterprise
agreement will require the endorsement of 75% of the mem-
bers of the relevant unions in the section or sections concerned.
Where members concerned request a secret ballot be carried
out, the procedure shall be agreed to by the parties involved.

The Committee will have the right to liaise with eduction
and professional training bodies whether Government or oth-
erwise and to present information or seek advice from the un-
ions or relevant bodies.

Matters requiring central union involvement - while the con-
sultative committee may discuss issues pertaining to the award
of an enterprise agreement, any agreements made should fol-
low normal industrial relations proceedings involving the un-
ions in these areas.  These may include hours of work, leave
loading, sick leave, holiday pay, penalty rates.

STRUCTURE:
The consultative committee will consist of employee repre-

sentatives elected from the union membership including shop
stewards and others and Management representatives, accord-
ing to the following prescription:

2 FPU
1 MEWU
3 Management

Any committee member who is unable to attend a meeting
may be represented by their nominated proxy.  Any committee
member who ceases to be an employee of the company, ceases
to be on the Committee and Union/Management will elect/
appoint a replacement as appropriate.  Re-election of the Un-
ion representatives will be determined by members of the ap-
propriate unions.  In addition, union officials and appropriate
officers may attend and have speaking rights at all meetings.
Management may invite their representatives to attend meet-
ings.

MEETINGS:
The Committee will meet as frequently as required but no

less than every 4 weeks during paid time in normal working
hours for up to four hours.  Additional meetings may be called
by either party at 1 weeks notice.  All decisions will be arrived
at by consensus.

CHAIR PERSON:
The chair will alternate/rotate each meeting between all

members of the committee and will be nominated from the
previous meeting.  Secretarial duties will be undertaken by
the previous meeting chairman.

AGENDA:
All members of the Committee can submit agenda items.

An employee representative and a Management representa-
tive will meet at least one week prior to the meeting to write
up and distribute the agenda to members of the Committee.
All relevant written information and documents must be cir-
culated with the agenda a week before the meeting.

MINUTES:
The Committee will nominate a minute taker and manage-

ment will provide facilities to type, photocopy and distribute.
A draft copy of the minutes will be made available to all par-
ties within one week of the meeting.

All parties will informally accept that the agreements re-
corded are correct and there being no problems the draft min-
utes will be posted and explained to the membership by report
back meetings if necessary.  A copy of the draft minutes will
be sent to the Union Branch Office.  The minutes will be for-
mally accepted at the next meeting of the Committee.

QUORUM:
A quorum would consist of 2 management and 2 employee

representatives.
FACILITIES AND RIGHTS OF EMPLOYEE REPRE-

SENTATIVES:
It is agreed that the employee representatives should have

the following facilities and rights.  Time off to canvass the
views of the membership and to prepare items for the agenda:
to prepare for the Consultative meeting as a group of employee
representatives:  and to report back to members on the Com-
mittee meeting.  It is agreed that all time spent in meetings and
reporting back to members about the Consultative Committee
meeting shall be treated and paid for as time worked.

Facilities such as a meeting room, telephone, photocopier and
typing facilities should be made available as needed.  All union
representatives and potential employee representatives should
attend Trade Union Training Courses specifically designed to
enable them to be effective on Consultative Committee.

An employee member will not be discriminated against by the
employer or treated unfairly because of the Consultative Com-
mittee or having an interest in the Consultative Committee.

RESPONSIBILITY OF COMMITTEE MEMBERS
All committee members have the following responsibilities:

l. To attend all meetings and give serious considera-
tion to all matters raised.

2. To represent the views of their constituents.
3. To communicate key issues to constituents as agreed

by Consultative Committee.
CONFIDENTIALITY
It is agreed that there may be some information which is

regarded as confidential.  However, management will make
every effort to make available as much information as possi-
ble for the effective resolution of problems.  A confidentiality
agreement may be required for material presented to the com-
mittee which may be deemed to be confidential.

TRAINING
All members of the Committee and their proxies shall be

entitled to extra training to ensure they are able to adequately
represent their constituents and full participate in the Consulta-
tive Committee.

It is agreed that:
l. Such training for employee members is separate from

and in addition to any Trade Union Training Leave.
2. The nature and extent of such training will be agreed

between the Union and Management before it is en-
tered into.

3. Employee members will be entitled to take such time
off work with pay as is necessary for the purpose of
performing their functions or duties or taking part in
any course of training relating to ECC at no finan-
cial cost to employee members.

PEPSI COLA BOTTLERS WESTERN AUSTRALIA
ENTERPRISE AGREEMENT 1996

No. AG 293 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Pepsi Cola Bottlers Australia

and
The Australian Liquor, Hospitality and Miscellaneous

Workers’ Union, Miscellaneous Workers’ Division, Western
Australian Branch and Another.

No. AG 293 of 1996.
COMMISSIONER J.F. GREGOR.

23 January 1997.
Order.

REGISTRATION OF AN INDUSTRIAL AGREEMENT
No. AG 293 OF 1996

HAVING heard Mr S. Kemp on behalf of the first named party
and Ms R. Ho of on behalf of the second named party, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979 hereby orders—

THAT the document titled the Pepsi Cola Bottlers West-
ern Australia Enterprise Agreement 1996, filed in the
Commission on 6 November 1996, and as subsequently
amended by the parties, signed by me for identification,
be and is hereby registered as an Industrial Agreement.

(Sgd.) J.F. GREGOR,
[L.S] Commissioner.
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1.—TITLE
This Agreement shall be known as the Pepsi Cola Bottlers

Western Australia Enterprise Agreement 1996.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Scope
4. Term
5. No Reduction
6. Relationship to Parent Award
7. Contract of Employment
8. Hours of Work, Shift Work and Overtime
9. Holidays/Leave

10. Parental Leave
11. Wages
12. Payment of Wages
13. Records
14. General Matters
15. Redundancy
16. Work Rules and Disciplinary Procedures
17. Delivery Representative Job Description
18. Investigatin Procedure
19. Disciplinary Procedure
20. Number of Employees Bound
21. Signatories

3.—SCOPE
This Agreement is made between Pepsi Cola Bottlers Aus-

tralia and The Australian Liquor, Hospitality and Miscellane-
ous Workers Union, Miscellaneous Workers Division, Western
Australian Branch and shall apply to all employees employed
by Pepsi Cola Bottlers Australia at the Canning Vale W.A.
Bottling Plant in the classifications contained in Clause 11.—
Wages of this Agreement.

4.—TERM
This Agreement commences from the 24th day of May 1995

and concludes on the 24th day of May 1997. The pay rates
will take effect from 24th day of May 1995. The parties agree
to meet again in February 1997 to renegotiate this Agreement.

5.—NO REDUCTION
Nothing in the Agreement shall reduce the wage of any em-

ployee who at the date of this Agreement was being paid a
higher rate of wage than the minimum prescribed for his/her
class of work.

6.—RELATIONSHIP TO PARENT AWARD
This Agreement shall be read and interpreted in conjunction

with the Aerated Water and Cordial Manufacturing Industry
Award 1975 (No. 10 of 1975). In the event of any inconsist-
ency the conditions prescribed in this Agreement shall pre-
vail.

7.—CONTRACT OF EMPLOYMENT
An employee shall be engaged as a full time, fixed-term,

part time or casual employee.
Definitions
7.1 Full time employees
A full time employee is one who is engaged on a permanent,

ongoing basis and who works a minimum of 38 hours per week.
7.2 Fixed term employees

(a) “Fixed Term Employee” means an employee spe-
cifically engaged to assist with Pepsi’s peak produc-
tion requirements.

(b) The employee shall be notified by Pepsi at the time
of his/her employment of the expected duration of
employment.

(c) The terms and conditions of employment of a fixed
term employee shall be the same as for a full time
employee except that Redundancy Compensation
will not be payable at the end of the contract.

(d) The maximum period of employment under this
clause shall be six months.

7.3 Casual employment
An employee who works from time to time and not on a

regular ongoing basis shall be deemed to be a casual employee.

Such employees shall be employed by the hour and be paid
a loading of 20% above the ordinary wage rates in lieu of any
other benefits under this Agreement.

8.—HOURS OF WORK, SHIFT WORK AND
OVERTIME

This clause does not apply to Delivery Representatives.
8.1 Ordinary hours of work—all employees
The ordinary hours of work shall not exceed an average of

38 per week worked on no more than five days per week,
Monday to Saturday inclusive, and shall be no less than six
and no more than 12 hours each day, provided that no more
than 12 ordinary hours may be worked in any consecutive 24
hours.

The company will maximise a four day ordinary week ros-
ter. Should the company work 12 hour shifts the normal weekly
wage shall be paid.

(a) Ordinary hours worked on a Saturday shall be paid
at the rate of time and a half.

(b) Differing methods of operating a 38 hour week may
apply to various groups in the plant.

(c) The ordinary hours of work for any week will be
agreed by the team; no later than cessation of work
of the prior week.

8.2 Day employees
(a) The ordinary hours of work for day employees shall

be worked between the hours of 6.00 a.m. and 6.00
p.m, except in the case of those employees who are
required to carry out pre shift preparatory work, then
the ordinary span shall be 4.00 a.m. to 6.00 p.m.
Employees shall be paid at the rate of time and a half
of ordinary rate prior to 6.00 a.m.

(b) The ordinary hours of work shall be consecutive ex-
cept for an unpaid meal break of 30 minutes dura-
tion and be so arranged, within reason, to suit the
work requirements. Another unpaid meal break of
30 minutes will be allowed when two or more hours
of overtime have been completed.

(c) A Pepsi break of 15 minutes paid shall be allowed
on a relieved operator basis.

8.3 Shift work employees
(a) Pepsi may work shifts but before doing so shall give

72 hours notice of its intention to the employees and
the union and of the intended starting and finishing
times of ordinary working hours of the respective
shifts. The employee is entitled to discuss any con-
cerns with the shift manager.

(b) Where a shift commences at or after 11.00 p.m on
any day, the whole of the shift shall be deemed, for
the purposes of this Agreement, to have been worked
on the following day.

(c) A shift employee when on afternoon or night shift
shall be paid per shift 15 per cent more than the em-
ployee’s ordinary rate prescribed by this Agreement.

(d) When work is performed on any shift the ordinary
working hours shall be inclusive of a paid meal break
of 20 minutes in the case of a shift that does not
exceed 9.5 hours and two 20 minute meal breaks
when the shift exceeds 9.5 hours.

One 15 minute paid Pepsi break will be allowed in each
shift.

8.4 Overtime
(a) The provisions of this clause shall apply to all em-

ployees.
(b) (i) Pepsi may require any employee to work rea-

sonable overtime at overtime rates and such
employee shall work overtime in accordance
with such arrangements.

(ii) Employees covered by this Agreement shall
not in any way, directly or indirectly be a party
to or concerned in any ban, limitation or re-
striction upon the working of overtime in ac-
cordance with the requirements of this
subclause.
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(iii) an employee who has completed their usual
hours of duty and has left the job and who is
recalled to work after the usual ceasing time,
shall be paid a minimum of three hours at over-
time rates.

(c) (i) Subject to the provisions of this subclause, all
work done beyond the ordinary working hours
of any day, Monday to Saturday (prior to 12
noon), inclusive, shall be paid for at the rate
of time and one half for the first two hours
and double time thereafter.

(ii) Subparagraph (i) above does not apply in a
case where an ordinary shift finishes not later
than 7.00 a.m. on Saturday.

(iii) Overtime worked on Saturdays after 12.00
noon or on Sundays shall be paid for at the
rate of double time.

(iv) In computing overtime each day shall stand
alone but when an employee works overtime
which continues beyond midnight on any day,
the time worked after midnight shall be
deemed to be part of the previous day’s work
for the purpose of this subclause.

(d) An employee required to work over time for two or
more hours without being notified on the previous
day or earlier that he/she will be so required to work
shall be supplied with a meal by the employer or be
paid $6.70 for a meal.
If the amount of overtime required to be worked ne-
cessitates a second or subsequent meal, the employer
shall, unless he has notified the employees concerned
on the previous day or earlier that such second or
subsequent meal will also be required, provide such
meals or pay an amount of $6.70 for each such sec-
ond or subsequent meal.

(e) (i) When overtime is necessary it shall, wherever
reasonably practicable, be so arranged that
employees have at least 10 consecutive hours
off duty between the work of successive days.

(ii) An employee (other than a casual employee)
who works so much overtime between the ter-
mination of their ordinary work on one day
and the commencement of their ordinary work
on the next day that they have not had at least
10 consecutive hours off duty between those
times shall, subject to this paragraph, be re-
leased after completion of such overtime until
they have had 10 consecutive hours off duty
without loss of pay for ordinary working time
occurring during such absence.

(iii) If, on the instructions of Pepsi, such employee
resumes or continues work without having had
such 10 consecutive hours off duty, they shall
be paid at double rates until they are released
from duty for such period and they shall then
be entitled to be absent until they have had 10
consecutive hours off duty without loss of pay
for ordinary working time occurring during
such absence.

(iv) Where an employee (other than a casual em-
ployee or an employee engaged on continu-
ous shift work) is called into work on a Sunday
or public holiday preceding an ordinary work-
ing day, they shall, wherever reasonably prac-
ticable, be given 10 consecutive hours off duty
before their usual starting time on the next day.
If this is not practicable, then the provisions
of subparagraphs (ii) and (iii) of this subclause
shall apply.
Provided that overtime worked as a result of a
recall shall not be regarded as overtime for
the purpose of this subclause when the actual
time worked is less than three hours on such
recall or on each of such recalls.

(v) The provisions of this subclause shall apply
in the case of shift employees who rotate from

one shift to another, as if eight hours were sub-
stituted for 10 hours when overtime is worked:

(aa) for the purpose of changing shift ros-
ters; or

(ab) where a shift employee does not report
for duty; or

(ac) where a shift is worked by arrangement
between the employees themselves.

9.—HOLIDAYS/LEAVE
9.1 Public holidays

(a) (i) The following days or the days observed in
lieu shall, subject to this subclause, be allowed
as holidays without deduction of pay, namely
New Year’s Day, Australia Day, Good Friday,
Easter Monday, Anzac Day, Labour Day,
Foundation Day, Sovereign’s Birthday, Christ-
mas Day and Boxing Day. Provided that an-
other day may be taken as a holiday by
arrangement in lieu of any of the days named
in this subclause. Provided further than an
employer may substitute Royal Show Day for
Sovereign’s Birthday in any year.

(ii) When any of the days mentioned above falls
on a Saturday or a Sunday the holiday shall be
observed on the next succeeding Monday and
when Boxing Day falls on a Sunday or a Mon-
day the holiday shall be observed on the next
succeeding Tuesday; in each case the substi-
tute day shall be a holiday without deduction
of pay in lieu of the day for which it is substi-
tuted.

(b) All work done on any day prescribed as a holiday
under this clause shall be paid for at the rate of dou-
ble time.

(c) Casual employees shall not be entitled to receive pay-
ment for public holidays prescribed by this clause
unless required to work on those days.

9.2 Annual leave
(a) Entitlement
A period of four weeks’ leave with payment of ordinary

wages shall be allowed for each completed 12 months of serv-
ice. Annual leave shall be taken at a time as mutually agreed
within a period of six months from the date when the right to
annual leave accrued. This may be extended to 12 months by
mutual agreement. Pepsi will schedule an annual closure of a
maximum of two weeks and annual leave may be scheduled
during this period. The annual closure shall be notified to all
employees.

(b) Leave loading
In addition to his/her payment for annual leave an employee

shall receive a loading of 17.5 per cent calculated on his/her
ordinary rate of wage.

(c) Holidays whilst on leave
If any prescribed holiday falls within an employee’s period

of annual leave and is observed on a day which in the case of
that employee would have been an ordinary working day there
shall be added to that period one day being an ordinary work-
ing day for each such holiday observed as aforesaid.

(d) Proportionate annual leave
An employee whose employment terminates after he/she has

completed a 12 monthly qualifying period and has not been
allowed the leave prescribed under this Agreement in respect
of that qualifying period shall be given payment in lieu of that
leave.

(i) If after one month’s continuous service in any quali-
fying 12 monthly period, an employee lawfully leaves
his/her employment, or his/her employment is ter-
minated by the employer through no fault of the
employee, the employee shall be paid 2.923 hours
pay at his/her ordinary rate of wage in respect of
each completed week of continuous service. The
17.5% leave loading shall also apply.

(ii) The provisions of this clause shall not apply to casual
employees.
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(e) Special leave
Normal wages shall continue whilst an employee is absent

due to personal sickness or that of his/her immediate family
ie., spouse and/or children. This includes the birth of a child.
Pepsi has the right to review continued payment for any ab-
sence in excess of 10 weeks. Pepsi has the right to insist on a
Medical Certificate in any case of sickness absence. This shall
not be unreasonably required.

(f) Long service leave
The long service leave provisions set out in Volume 59 of

the Western Australian Industrial Gazette at pages one to six
inclusive shall apply to Pepsi employees, except that the eligi-
ble service period in the case of a fully accrued entitlement
shall be 12 years.

(g) Bereavement leave
Upon the death of a wife, husband, defacto wife or defacto

husband, father, father in law, mother, mother in law, brother,
sister, child, stepchild, grand parent, or grand child, an em-
ployee shall be entitled to leave without deduction of pay for a
period not exceeding two days. (Special consideration will be
given if the bereaved relative is overseas.)

Payment for bereavement leave will be made only where
the employee would have been on duty and shall not be granted
in any case where the employee would have been off duty in
accordance with his roster, or on long service leave, annual
leave, sick leave, worker’s compensation, leave without pay
or on a public holiday.

10.—PARENTAL LEAVE
Part A—Maternity leave
10.1 Eligibility for maternity leave
An employee who becomes pregnant shall, upon production

to her employer of a certificate from a duly qualified medical
practitioner stating the presumed date of her confinement, be
entitled to maternity leave provided that she has had not less
than 12 months continuous service with that employer imme-
diately preceding the date upon which she proceeds upon such
leave.

For the purpose of this clause:
(a) An employee shall include a part time employee but

shall not include an employee engaged upon casual
or seasonal work.

(b) Maternity leave shall mean unpaid maternity leave.
10.2 Period of leave and commencement of leave

(a) Subject to clauses 10.3 and 10.6 hereof, the period
of maternity leave shall be for an unbroken period of
from 12 to 52 weeks and shall include a period of six
weeks’ compulsory leave to be taken immediately
before the presumed date of confinement and a pe-
riod of six weeks’ compulsory leave to be taken im-
mediately following confinement.

(b) An employee shall, not less than 10 weeks prior to
the presumed date of confinement, give notice in
writing to her employer stating the presumed date of
confinement.

(c) An employee shall give not less than four weeks’
notice in writing to her employer of the date upon
which she proposed to commence maternity leave,
stating the period of leave to be taken.

(d) An employee shall not be in breach of this order as a
consequence of failure to give the stipulated period
of notice in accordance with paragraph (c) hereof if
such failure is occasioned by the confinement occur-
ring earlier than the presumed date.

10.3 Transfer to a safe job
Where in the opinion of a duly qualified medical practitioner,

illness or risks arising out of the pregnancy or hazards con-
nected with the work assigned to the employee make it inad-
visable for the employee to continue at her present work, the
employee shall, if the employer deems it practicable, be trans-
ferred to a safe job at the rate and on the conditions attaching
to that job until the commencement of maternity leave.

If the transfer to a safe job is not practicable, the employee
may, or the employer may require the employee to, take leave
for such period as is certified necessary by a duly qualified

medical practitioner. Such leave shall be treated as maternity
leave for the purposes of clauses 10.7, 10.8, 10.9 and 10.10
hereof.

10.4 Variation of period of maternity leave
(a) Provided the addition does not extend the maternity

leave beyond 52 weeks, the period may be length-
ened once only, save with the agreement of the em-
ployer, by the employee giving to less than 14 days’
notice in writing stating the period by which the leave
is to be lengthened.

(b) The period of leave may, with the consent of the em-
ployer, be shortened by the employee giving not less
than 14 days’ notice in writing stating the period by
which the leave is to be shortened.

10.5 Cancellation of maternity leave
(a) Maternity leave, applied for but not commenced, shall

be cancelled when the pregnancy of an employee ter-
minates other than by the birth of a living child.

(b) Where the pregnancy of an employee then on mater-
nity leave terminates other than by the birth of a liv-
ing child, it shall be the right of the employee to
resume work at a time nominated by the employer
which shall not exceed four weeks from the date of
notice in writing by the employee to the employer
that she desires to resume work.

10.6 Special maternity leave and sick leave
(a) Where the pregnancy of an employee not then on

maternity leave terminates after 28 weeks other than
by the birth of a living child then—

(i) she shall be entitled to such period of unpaid
leave (to be known as special maternity leave)
as a duly qualified medical practitioner certi-
fies as necessary before her return to work, or

(ii) for illness other than the normal consequences
of confinement she shall be entitled, either in
lieu of or in addition to special maternity leave,
to such paid sick leave as to which she is then
entitled and which a duly qualified medical
practitioner certifies as necessary before her
return to work.

(b) Where an employee not then on maternity leave suf-
fers illness related to her pregnancy, she may take
such paid sick leave as to which she is then entitled
and such further unpaid leave (to be known as spe-
cial maternity leave) as a duly qualified medical prac-
titioner certifies as necessary before her return to
work, provided that the aggregate of paid sick leave,
special maternity leave and maternity leave shall not
exceed 52 weeks.

(c) For the purposes of clauses 10.7, 10.8 and 10.9
hereof, maternity leave shall include special mater-
nity leave.

(d) An employee returning to work after the completion
of a period of leave taken pursuant to this subclause
shall be entitled to the position which she held im-
mediately before proceeding on such leave or, in the
case of an employee who was transferred to a safe
job pursuant to clause 10.3 hereof, to the position
she held immediately before such transfer.
Where such position no longer exists but there are
other positions available, for which the employee is
qualified and the dates of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and salary or wage to
that of her former position.

10.7 Maternity leave other and leave entitlements
Provided the aggregate of leave including leave taken pur-

suant to clause 10.3 and 10.6 hereof does not exceed 52 weeks:
(a) An employee may, in lieu of or in conjunction with

maternity leave, take any annual leave or long serv-
ice leave or any part thereof to which she is then
entitled.

(b) Paid sick leave or other paid authorised award ab-
sences (excluding annual leave or long service leave),
shall not be available to an employee during her ab-
sence on maternity leave.
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10.8 Effect of maternity leave on employment
Notwithstanding any award, or other provision to the con-

trary, absence on maternity leave shall not break the continu-
ity of service of an employee but shall not be taken into account
in calculating the period of service for any purpose of this
agreement.

10.9 Termination of employment
(a) An employee on maternity leave may terminate her

employment at any time during the period of leave
by notice given in accordance with this agreement.

(b) An employer shall not terminate the employment of
an employee on the ground of her pregnancy or of
her absence on maternity leave, but otherwise the
rights of an employer in relation to termination of
employment are not hereby affected.

10.10 Return to work after maternity leave
(a) An employee shall confirm her intention of return-

ing to her work by notice in writing to the employer
given not less than four weeks prior to the expiration
of her period of maternity leave.

(b) An employee, upon the expiration of the notice re-
quired by paragraph (a) hereof, shall be entitled to
the position which she held immediately before pro-
ceeding on maternity leave or, in the case of an em-
ployee who was transferred to a safe job pursuant to
clause 10.3 of this clause, to the position which she
held immediately before such transfer.

(c) Where such position no longer exists but there are
other positions available for which the employee is
qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and salary or wage to
that of her former position.

10.11 Replacement employees
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
maternity leave.

(b) Before an employer engages a replacement employee
under this subclause, the employer shall inform that
person of the temporary nature of the employment
and of the rights of the employee who is being re-
placed.

(c) Before an employer engages a person to replace an
employee temporarily promoted or transferred in
order to replace an employee exercising her rights
under this clause, the employer shall inform that per-
son of the temporary nature of the promotion or trans-
fer and of the rights of the employee who is being
replaced.

(d) Provided that nothing in this subclause shall be con-
strued as requiring an employer to engage a replace-
ment employee.

(e) A replacement employee shall not be entitled to any
of the rights conferred by this clause except where
her employment continuous beyond the 12 months’
qualifying period.

Part B—Paternity Leave
10.12 Nature of leave

(a) Paternity leave is unpaid leave.
(b) For the purposes of this clause:

(i) “Employee” includes a part-time employee but
does not include an employee engaged upon
casual or seasonal work.

(ii) “Maternity leave” means leave of the type pro-
vided for in the Section “Maternity leave” of
this clause (and includes special maternity
leave) whether prescribed in an award or oth-
erwise.

(iii) “Child” means a child of the employee or the
employee’s spouse under the age of one year.

(iv) “Spouse” includes a de facto or former spouse.
(v) “Primary care-giver” means a person who as-

sumes the principal role of providing care and
attention to a child.

(vi) For the purposes of this clause continuity of
service shall be calculated in the manner pre-
scribed by the Long Service Leave provisions
published in Volume 59 of the Western Aus-
tralian Industrial Gazette at pages 1 to 6 inclu-
sive.

10.13 Eligibility of paternity leave
(a) A male employee, upon production to the employer

of a certificate required by clause 10.14 hereof, shall
be entitled to one or two periods of paternity leave,
the total of which shall not exceed 52 weeks, in the
following circumstances:

(i) An unbroken period of up to one week at the
time of confinement of his spouse.

(ii) A further unbroken period of up to 51 weeks
in order to be the primary care-giver of a child
provided that such leave shall not extend be-
yond the child’s first birthday. This entitlement
shall be reduced by any period of maternity
leave taken by the employee’s spouse and shall
not be taken concurrently with that maternity
leave.

(b) An employee must have had at least 12 months con-
tinuous service with the employer immediately pre-
ceding the date upon which he proceeds upon such
leave.

10.14 Certification
(a) At the time specified in clause 10.15 hereof the em-

ployee must produce to the employer:
(i) a certificate from a registered medical practi-

tioner which names his spouse, states that she
is pregnant and the expected date of confine-
ment or states the date on which the birth took
place;

(ii) in relation to any period to be taken under
clause 10.13 hereof, a statutory declaration
stating:

(aa) he will take that period of paternity
leave to become the primary care-giver
of a child;

(ab) particulars of any period of maternity
leave sought or taken by his spouse;
and

(ac) for the period of paternity leave he will
not engage in any conduct inconsistent
with his contract of employment.

10.15Notice requirements
(a) The employee shall, not less than ten weeks prior to

each proposed period of leave, give the employer
notice in writing stating the dates on which he pro-
poses to start and finish the period or periods of leave
and produce the certificate and statutory declaration
required in clause 10.14 hereof.

(b) The employee shall not be in breach of this paragraph
as a consequence of failure to give the notice required
in paragraph (a) hereof if such failure is due to:

(i) the birth occurring earlier than the expected
date; or

(ii) the death of the mother of the child; or
(iii) other compelling circumstances.

(c) An employee shall immediately notify his employer
of any change in the information provided pursuant
to paragraph (b) hereof.

10.16Variation of period of paternity leave
(a) Provided the maximum period of paternity leave does

not exceed the period to which the employee is enti-
tled under clause 10.13 hereof:

(i) the period of paternity leave provided by clause
10.13 hereof may be lengthened once only by
the employee giving not less than 14 days no-
tice in writing stating the period by which the
leave is to be lengthened;

(ii) the period may be further lengthened by agree-
ment between the employer and the employee.
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(b) The period of paternity leave taken under clause 10.13
hereof may, with the consent of the employer, be
shortened by the employee giving not less than 14
days notice in writing stating the period by which
the leave is to be shortened.

10.17Cancellation of paternity leave
Paternity leave, applied for under clause 10.13 hereof but

not commenced, shall be cancelled when the pregnancy of the
employee’s spouse is terminated other than by the birth of a
living child.

10.18Paternity leave and other entitlements
(a) Provided the aggregate of any leave, including leave

taken under this clause, does not exceed the period
to which the employee is entitled under clause 10.13
hereof, an employee may, in lieu of or in conjunc-
tion with paternity leave, take any annual leave or
long service leave or any part thereof to which he is
then entitled.

(b) Paid sick leave or other paid authorised award ab-
sences (excluding annual leave or long service leave),
shall not be available to an employee during his ab-
sence on paternity leave.

10.19Effect of paternity leave on employment
Subject to this subclause, notwithstanding any award or other

provision to the contrary, absence on paternity leave shall not
break the continuity of service of an employee but shall not be
taken into account when calculating the period of service for
any purpose of any relevant award or agreement.

10.20Termination of employment
(a) An employee on paternity leave may terminate the

employment at any time during the period of leave
by notice given in accordance with this agreement.

(b) The employer shall not terminate the employment
of an employee on the ground of his absence on pa-
ternity leave, but otherwise the rights of an employer
in relation to termination of employment are not
herby affected.

10.21Return to work after paternity leave
(a) An employee shall confirm his intention of return-

ing to work by notice in writing to the employer given
not less than four weeks prior to the expiration of the
period of paternity leave provided by clause 10.13
hereof.

(b) An employee, upon returning to work after paternity
leave or the expiration of the notice required by para-
graph (a) hereof, shall be entitled to the position
which he held immediately before proceeding on
paternity leave or, in relation to an employee who
has worked part time under this clause to the posi-
tion he held immediately before commencing such
part-time work.
Where such position no longer exists but there are
other positions available which the employee is quali-
fied for and is capable of performing, he shall be
entitled to a position as nearly comparable in status
and pay to that of his former position.

10.22Replacement employees
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
paternity leave.

(b) Before the employer engages a replacement employee
the employer shall inform the person of the tempo-
rary nature of the employment and of the rights of
the employee who is being replaced.

(c) Before the employer engages a person to replace the
employee temporarily promoted or transferred in
order to replace an employee exercising his rights
under this clause, the employer shall inform that per-
son of the temporary nature of the promotion or trans-
fer and of the rights of the employee who is being
replaced.

(d) Nothing in this subclause shall be construed as re-
quiring an employer to engage a replacement em-
ployee.

11.—WAGES
11.1 First year

Position Current Year 1: $5.50 Year 1:
Weekly Rate Relativity Adjust- Total %age

ment (not for Increase
Drivers)
Plus 3% Site
Agreeement Increase

Operator—
Trainee (6 mths) $422.18 $440.51 4.34%

Operator—
Level 1 $443.08 $462.03 4.27%

Operator—
Level 2 $463.60 $483.17 4.22%

Operator—
Level 3 $502.36 $523.11 4.12%

Drivers $500.00 $515.00 3.00%

For the purposes of this clause the following phrases have
the following meanings:

(a) A Trainee Operator is an employee who is undergo-
ing training in the course of his work in order that he
is able to demonstrate competence in one skill net-
work.

(b) A Level 1 Operator is an employee who has demon-
strated competence in one skill network and/or un-
dergoing additional training in other skill networks.

(c) A Level 2 Operator is an employee who has demon-
strated competence in two or more skill networks.

(d) A Level 3 Operator is an employee who is appointed
to this level by the Plant Manager in recognition of
his/her demonstrated personal attributes.  This level
includes an employee appointed to Line Co-ordinator,
or to be in charge of a department.

11.2 Second year
Operators and Drivers—3% Site Adjustment Increase or CPI,

whichever the greater.
11.3 Skill networks defined

A skills network system is in place to recognise skills
obtained.

Process
Syrup room—QA checks
Water treatment
QA; micro-Japan samples can breakdown and relevant

documentation.
Filling
Fillers—flavour changes
Preventative maintenance, QA checks, size changes and

relevant documentation
Packaging
Labelling, packing, stacking, depalletising, fork lift op-

eration, preventative maintenance, QA and relevant docu-
mentation

Warehouse
Picking, load co-ordinating, inventory control and rel-

evant documentation
Other skill networks may be developed and recognised

by agreement between the parties.
Distribution
B class, metro area, knowledge and relevant documen-

tation.
11.4 Delivery representatives

(a) Minimum weekly rate $500 per week
(This rate includes the previously paid allowance of
25 cents per invoice and $3.50 per week collection
fee).

(b) Commission
10 cents per case on all ‘Route’ volume
5 cents per case on all ‘Grocery’ volume
$1.80 per pallet to F.A.L., Coles, Farmer Jacks (Mar-
ket City, Canning Vale) warehouses.

(c) Delivery representatives will comply with the agreed
Job Description as specified in clause 16.—Work
Rules and Disciplinary Procedures of this Agreement.
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12.—PAYMENT OF WAGES
All wages shall be paid weekly by Electronic Funds Trans-

fer.

13.—RECORDS
13.1 Pepsi shall keep a record showing—

(a) the name of each employee;
(b) the nature of his/her work;
(c) the starting and finishing times on each day;
(d) the total hours worked;
(e) the wages and overtime paid.

13.2 Each employee shall be required to sign the record on
receipt of his/her wages.

13.3 The time and wages record shall be open for inspection
by a duly accredited official of the union during the usual of-
fice hours, at Pepsi’s office or other convenient place and he/
she shall be allowed to take extracts therefrom. Provided that
if for any reason the record be not available when the official
calls to inspect it, it shall be made available for inspection
within 24 hours at the employer’s office or other convenient
place.

14.—GENERAL MATTERS
14.1 Grievances and disputes resolution
In an effort to promote positive relations between employ-

ees and Pepsi and to achieve the satisfactory resolution of any
grievances without loss of wages or production, the following
procedure will be observed.

(a) All grievances must be taken up with the Depart-
mental Manager.

(b) If the employee is dissatisfied with the Manager’s
decision then the matter may be taken to Operations
Manager. This is to be done as promptly as circum-
stances permit.

(c) If the employee is dissatisfied with the decision as
provided above, he/she may request that the matter
is referred to the Director of Operations and the Sec-
retary of the Union.

(d) If the final decision fails to resolve the issue either
party may notify the Western Australian Industrial
Relations Commission, with a view to the matter
being the subject of conciliation or arbitration.

(e) Whilst these procedures are being followed promptly
and the status quo remains, work shall continue nor-
mally.

For the purposes of this clause “grievance or dispute” means:
(a) For the individual employees, grievances in relation

to:
(i) a question, dispute or difficulty concerning the

interpretation, application or operation of this
Agreement; or

(ii) alleged discrimination in employment within
the meaning of the Equal Opportunity Act
1984.

(b) For both parties, grievances in relation to:
(i) a question, dispute or difficulty concerning the

interpretation, application or operation of this
Agreement; or

(ii) the settlement of any such question, dispute
or difficulty should it arise; or

(iii) an employee may involve the union delegate
and/or official at any state in the procedure.

14.2 Termination of Employment
An employee’s employment may be terminated in accord-

ance with the provisions of this clause. Pepsi has the right to
dismiss an employee without notice for misconduct, in which
case wages shall be paid up to the time fof dismissal.

The period of notice to be given by either the employee or
Pepsi shall be:

(a) in the case of a casual employee, one hour.
(b) in any other case;

(i) during the first month of employment under
the contract, one day; and

(ii) after the first month of such employment, one
week.

In lieu of giving the notice referred to in this subclause
Pepsi may pay the employee concerned his/her ordinary
wages for the period of notice to which he/she would oth-
erwise be entitled.

Where an employee leaves his/her employment—
(i) without giving the requisite notice; or

(ii) having given such notice, before the notice ex-
pires,

he/she forfeits his/her entitlement to any monies owing
to him/her under this Agreement except to the extent that
those monies exceed his/her ordinary wages for the pe-
riod of notice which should have been given.

14.3 Protective equipment
(a) Employees required to consistently work in places

where rubber boots and rubber aprons are necessary
shall be supplied with same by Pepsi and if lost by
the employee, or not returned to the employer on the
termination of the employment, the cost of same shall
be deducted from the employee’s wages.

(b) Where employees are required by the employer to
wear special clothing supplied by the employer then
the responsibility for the laundering of such special
clothing rests with the employee.

14.4 Tuition aid policy exists—please refer to your manager
for a copy.

14.5 Pepsi is committed to individual technical and skill de-
velopment training and career planning.

14.6 The consultative committee is to meet regularly in ac-
cordance with a charter to be developed by the consultative
committee.

15.—REDUNDANCY
15.1 Discussions before terminations
Where Pepsi has made a decision that it no longer wishes to

retain a job an employee has been carrying out, Pepsi shall
hold discussions with the employees directly affected and with
the Union.

The discussions shall take place as soon as practicable after
Pepsi has made the decision and shall cover reasons for the
proposed terminations, measures to avoid or minimise the ter-
minations and measures to mitigate any adverse effects of any
termination of the employees concerned.

15.2 Severance pay
(a) In lieu of the period of notice prescribed for ordi-

nary termination, an employee whose employment
is terminated for redundancy reasons shall receive
four weeks notice of such termination. Provided that
employees over 45 years of age at the time of giving
notice, with not less than two years continuous serv-
ice, shall be entitled to an additional weeks notice.
Wages may be paid in lieu of notice.

(b) Additionally, an employee whose employment is ter-
minated for redundancy reasons, shall be entitled to
the following amount of severance pay in respect of
a continuous period of service:

Period of Continuous Service Severance Pay
Less than 1 year NIL
1 year and above 3 weeks pay per

pleted year of
service

15.3 Employment conclusion payment
In addition to the severance payment prescribed above, a

payment of four weeks pay shall be made to any employee
whose employment is terminated for redundancy reasons.

15.4 Transmission of Business
(a) Where a business is transmitted from an employer (

in this subclause called “the transmittor”) to another
employer (to this subclause called “the transmittee”)
and an employee who at the time of such transmis-
sion was an employee of the transmittor in that busi-
ness becomes an employee of the transmittee:

(i) the continuity of the employment of the em-
ployee shall be deemed not to have been bro-
ken by reason of such transmission; and
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(ii) the period of employment which the employee
has had with the transmittor or any prior
transmittor shall be deemed to be service of
the employee with the transmittee.

(b) In this clause “business” includes trade, process, busi-
ness or occupation and includes part of any such busi-
ness and “transmission” includes transfer,
conveyance, assignment or succession whether by
agreement or by operation of law and “transmitted”
has a corresponding meaning.

15.5 Employees with less than one year’s service
In the case of employees with less than one year’s continu-

ous service, the employer shall give relevant employees an
indication of the impending redundancy at the first reasonable
opportunity, and take such steps as may be reasonable to fa-
cilitate the obtaining by the employees of suitable alternative
employment.

15.6 Long service leave upon redundancy
Pro-rata entitlement to long service leave shall apply in a

redundancy situation.
15.7 Employees Exempted
This clause shall not apply where employment is terminated

as a consequence of conduct that justifies instant dismissal,
including inefficiency or neglect of duty, or in the case of casual
employees, or employees engaged for a specific period of time
or for a specified task or tasks as envisaged by a Fixed Term
Employment Contract.

16.—WORK RULES AND DISCIPLINARY
PROCEDURES

Any business requires clear rules and procedures governing
personal conduct to ensure the efficient operation of the busi-
ness and to make clear what is expected of an employee.

If an employee fails to observe these rules and procedures,
he/she will be subject to the Disciplinary Procedure.

16.1 Attendance
An employee is required to start work on time, to observe

the proper times for breaks and to work until the scheduled
time to cease work. Should an employee require to leave the
premises before the scheduled time to cease work, the em-
ployee must have the prior approval of his/her Team Leader.

If an employee is not able to attend work for any reason, the
employee is required to advise his/her team leader early on
the first day of absence.  If an employee cannot do this them-
selves they must ask another person to contact the company
on their behalf. Their team leader must be advised of the rea-
sons for the absence and the expected date of return to work.

Absences due to sickness may require presentation of medi-
cal certificates.

Where deemed appropriate by the Company, an employee
will be required to comply with procedures regarding time
recording.

16.2 Performance of duties
An employee must carry out instructions given by a person

authorised to give such instructions but an employee will not
be required to do anything which might endanger any em-
ployee.

An employee must apply themselves diligently to work dur-
ing working hours and not undertake other activities without
the prior approval of the Team leader.

An employee must not deliberately or carelessly do any-
thing that will result in poor quality of company goods or serv-
ices.

16.3 Alcohol and prohibited drugs
Alcohol may only be consumed on the premises with the

express approval of management.
No prohibited drugs are to be brought into the plant or con-

sumed during working hours.
If an employee is suspected of having recently consumed

alcohol or prohibited drugs and who in the opinion of the team
leader is not capable of satisfactorily performing normal du-
ties will be stood down without pay. Such stand down will
continue until the team leader determines that the employee is
capable of satisfactorily performing normal duties. A second
such incident may result in termination of employment.

16.4 Property
Unauthorised removal or unauthorised possession of Com-

pany property or the property of other persons is not permit-
ted.

No employee bags are permitted in work areas.
The Team Leader shall be entitled to inspect lockers or bags

but this shall only be carried out in the employee’s presence
and in the presence of a witness.

Wilful damage to Company property or the property of other
persons is not permitted.

Whilst Company property is in the employee’s care the em-
ployee must ensure that procedures covering the handling of
those goods are adhered to.

All broken packages or damaged merchandise are not to be
consumed.

Note: All serious cases, particularly those related to unau-
thorised possession of property, will be referred to the police.
Any disciplinary action the Company may take is quite sepa-
rate from, and additional to, any action the police choose to
take.

16.5 Vehicles
To be authorised to drive a Company motor vehicle the em-

ployee must have a current driver’s licence for the appropriate
class of motor vehicle.

Subject to the above, the employee may use a Company ve-
hicle for work related purposes provided the Team Leader gives
permission.

The Company is not responsible for any traffic violations
whilst the vehicle is in the employee’s care.

Unauthorised use or irresponsible use of a Company vehicle
is not permitted. The employee must not permit unauthorised
persons to drive a vehicle under his/her control except in emer-
gency.

16.6 Safety Procedures
The employee is required to work safely, observe all safety

procedures and use all protective clothing and equipment as
specified by the Team Leader.

The employee is required to advise his/her Team Leader of
any potential health or safety problems.

All accidents must be promptly reported to the Team Leader.
The employee is required to comply with any Health De-

partment requirements relating to health/hygiene requirements.
These will be advised to the employee by the employee’s Team
Leader.

The Company employees and the union are committed to
implementing a comprehensive occupational health and safety
programme, and that any changes to existing policy and proc-
esses will be implemented via a process of mutual agreement.

16.7 False Declarations
Wilfully making false declarations for expenses, sick ben-

efits, accident compensation, or other matters is not permit-
ted.

Wilfully making false entries on Company records relating
to operational matters is not permitted.

16.8 Personal Behaviour
The employee is expected to conduct himself/herself in a

socially acceptable manner. Specifically, threats, abuse or
physical violence are not permitted. Provocation will not be
accepted as an excuse.

Practical joking or skylarking is not permitted.
16.9 Sexual Harassment
Sexual harassment is not permitted.
16.10 Illegal Gambling
Illegal gambling is not permitted on the Company premises.
16.11 Confidential Information
Confidential information gained during the course of em-

ployment must not be released to persons who could materi-
ally affect the Company’s interest.

16.12 Media Statements
Statements to media representatives in respect of the Com-

pany’s business are prohibited.
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16.13 Smoking Policy
The Company has a smoke-free policy. Smoking is only

permitted in designated smoking areas.
For serious breaches of these rules an employee will be li-

able to dismissal without notice.

17.—DELIVERY REPRESENTATIVE JOB
DESCRIPTION

17.1 Arrive at work clean shaven, presentable and in uni-
form.

17.2 Loads checked out, including pallets, and paperwork is
signed.

17.3 Check truck every morning before departure to ensure
the truck and equipment (ie. trolley, pallets) are safe and se-
cure and that the tray of the truck is kept clean.

17.4 Be friendly and courteous and promote a positive Pepsi
image.

17.5 Deliveries are to be made in a timely manner.
17.6 No deliveries are to be missed without notifying the

Customer Service Manager first.
17.7 Returns are checked in (including pallets) and the set-

tlement sheet signed.
17.8 Cash counted, handed in and paperwork done.
17.9 Customer Service Manager allocates loads prior to the

Delivery Representative’s departure. This is to ensure the De-
livery Representative knows about second or third loads early
in the day. Once the Delivery Representative agrees to addi-
tional loads, he cannot then decline. The loads may have some
add-ons included, but reasonableness will prevail.

17.10 If the Customer Service Manager receives an extra
order during the day for a same day delivery he will endeav-
our to contact all the Delivery Representatives to see if they
can make the delivery. This will be on the basis of a best en-
deavour, but cannot be guaranteed.

17.11 Report in on:
(a) Any delivery windows missed.
(b) Any customer issues.
(c) Any account problems.
(d) Any product damaged on truck.
(e) Any delivery turndowns.
(f) Any vehicle damage.
(g) Any trade age problems.
(h) Any accounts no longer serviced.

17.12 Complete pallet control dockets:
• If there is a pallet discrepancy then the document

book must be filled in.
• If there is no pallet discrepancy then the invoice must

be stamped.
• All relevant paperwork is completed neatly and bal-

anced with any collected monies/cheques and handed
in at the completion of each run. In any emergency,
with the approval of the Customer Service Manager,
this can be completed at the end of the day.

• Any monies/cheques shortfall will be deducted from
the Delivery Representatives wages. The shortfall
will be communicated within 24 hours, and then de-
ducted from the Delivery Representatives wages
within a further 24 hours. In the case of money be-
ing stolen, and the incident being reported to the
police, the money will not be deducted from the
Delivery Representative. For rounding purposes each
Delivery Representative will have ‘leeway’ of up to
$1 each day. The $1 will be rolled over daily and
kept in a holding fund for each Delivery Representa-
tive. The holding fund belongs to the Delivery Rep-
resentative.

17.13 If the Delivery Representative has completed his eight
hour day, he has the right to refuse a further load. However, he
cannot refuse the load if he previously agreed to take it (rea-
sonableness applies to the added ones).

17.14 Authority to issue temporary credits must come from
either the Customer Service Manager or from the accounts

department. No Delivery Representative is to leave a delivery
at the customer’s premises without obtaining a temporary credit
first. However, the Company is endeavouring to place certain
accounts on to seven day accounts.

17.15 Route loads are the number one priority for Delivery
Representatives. Grocery loads will only be allocated to the
Delivery Representatives if the route loads have been com-
pleted, or there is sufficient time for them to be completed if
they take a Grocery load first.

18.—INVESTIGATION PROCEDURE
In the event there is an allegation of misconduct the matter

will be fully investigated according to the following proce-
dure:

The Manager, or a person authorised by the Manager,
will briefly examine the allegation to determine whether
or not misconduct is apparent. The employee has the
choice to have another employee present.

Note: If the initial examination indicates that serious
misconduct may have occurred, the employee may be
stood down whilst the matter is investigated. During
the period of stand down, the employee will be paid
for scheduled work hours and be required to be avail-
able for discussion. (A stand down is not a disciplinary
measure.)

If misconduct is apparent there will be a prompt and
thorough formal investigation by the Manager, or a per-
son authorised by the Manager. Discussions will be held
with all persons considered to be able to assist. The em-
ployee will be given the opportunity to have the allega-
tions described and the opportunity to give an
explanation.

At the conclusion of the investigation:
(i) If the Manager determines that misconduct is

not proven then no further action will be taken
against the employee.

(ii) If the Manager determines that misconduct is
proven, then the appropriate provisions of the
Disciplinary Procedure will be applied.

19.—DISCIPLINARY PROCEDURE
19.1 Cases of serious misconduct, disobedience or serious

neglect of duty will be liable to dismissal without notice.
In circumstances where the Manager determines that dis-

missal without notice is not appropriate, the employee may be
given a final warning that any further case of misconduct, may
result in dismissal without notice.

19.2 Less serious misconduct or unsatisfactory work per-
formance will be subject to the following warning proce-
dure.

First Occasion
A verbal warning will be given which will be confirmed

in writing.
Any Second Occasion
A written warning will be given.
Any Third Occasion
A final written warning referring to any previous writ-

ten or verbal warning and its date will be given. This fi-
nal written warning will make a clear statement that any
further misconduct of unsatisfactory work performance
may result in termination of employment.

Any Fourth Occasion
Terminate with notice.

All warnings will be issued in formal surroundings and the
employee will be entitled to have another person present as a
witness.

A copy of each warning will be kept on the employee’s per-
sonal file.

20.—NUMBER OF EMPLOYEES BOUND
The parties estimate that 30 employees will be bound by the

Agreement upon registration.
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21.—SIGNATORIES
SIGNED for and on behalf of AUSTRALIAN LIQUOR,

HOSPITALITY AND MISCELLANEOUS WORKERS’
UNION—MISCELLANEOUS WORKERS’ DIVISION,
WESTERN AUSTRALIAN BRANCH

................................Signed...............................
Signature of witness
JOHN WALKER
Name of witness (block letters)
PO BOX 414, SUBIACO WA
Address of witness
UNION OFFICIAL
Occupation of witness
..................................Signed...............................
Signature
Date  5 AUGUST 1996
SIGNED for and on behalf of PEPSI COLA BOTTLERS

AUSTRALIA in the presence of:
................................Signed...............................
Signature of witness
SARAH HAMPEL
Name of witness (block letters)
73 BEVLAH ROAD, NORWOOD SA 5067
Address of witness
GUMAN RESOURCES EXECUTIVE
Occupation of witness
..................................Signed...............................
Signature
Date  18 APRIL 1996

PILKINGTON (AUSTRALIA) OPERATIONS
LIMITED, WESTERN AUSTRALIAN GLAZING

ENTERPRISE AGREEMENT STAGE 1
No. AG 283 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Pilkington (Australia) Operations Ltd.

No. AG 283 of 1996.

Pilkington (Australia) Operations Limited, Western
Australian Glazing Enterprise Agreement Stage 1

COMMISSIONER P E SCOTT.

6 January 1997.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
Mr J Waldron on behalf of the Respondent and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

THAT the Pilkington (Australia) Operations Limited,
Western Australian Glazing Enterprise Agreement Stage
1 in the terms of the following schedule be registered on
the 20th day of November 1996 with effect from the 23rd
day of September 1996.

(Sgd.) P.E. SCOTT,
[L.S] Commissioner.

Schedule.

(1) TITLE
This Agreement shall be known as the Pilkington (Australia)

Operations Limited, Western Australian Glazing Enterprise
Agreement Stage 1.

(2) ARRANGEMENT
1. Title
2. Arrangement
3. Application of Agreement
4. Parties Bound
5. Life of Agreement
6. Relationship to Parent Award
7. Aim Of The Agreement
8. Measures To Achieve Gains In Productivity, Effi-

ciency And Flexibility
9. Statement of Implementation

10. Avoidance Of Industrial Disputes
11. Rates Of Pay
12. Renewal Of Agreement
13. No Further Claims
14. Not To Be Used As A Precedent

Appendix A: Fortnightly Payment of Wages By Elec-
tronic Transfer.
Appendix B: Flexibility In Taking R.D.O.’s.
Appendix C: Inclement Weather Relocation.
Appendix D: Flexibility Of Labour Through Re De-
velopment.
Appendix E: World Class Performance
Appendix F: Weekly Rates
Appendix G: Signature of The Parties

(3) APPLICATION OF AGREEMENT
This Enterprise Consent Agreement shall apply at the

Pilkington (Australia) Operations Limited Western Australian
Glazing Enterprise Agreement Stage 1, 1996, in respect to all
its employees who are covered by the (State) Building Trades
(Construction) Award 1987, No. R14 of 1978. There are ap-
proximately 4 employees covered by this Agreement.

(4) PARTIES BOUND
This Agreement shall be binding upon The Western Austral-

ian Builders’ Labourers, Painters and Plasterers Union of
Workers (hereinafter referred to as the “Union”) and officers
and members thereof and upon the Company as to all its em-
ployees who are members of or eligible to be members of the
Union covered by this Consent Agreement.

(5) LIFE OF AGREEMENT
This Agreement shall operate from the beginning of the first

full pay period to commence on or after ratification and shall
remain in force for a period of 24 months.

(6) RELATIONSHIP TO PARENT AWARD
This Agreement shall be read and interpreted wholly in con-

junction with the State Building Trades (Construction) Award
1987, No. R14 of 1978.

(7) AIM OF AGREEMENT
The parties to this Agreement recognise that if the Glazing

Business of the Company is to survive in Western Australia in
the face of increasing competition and a fluctuating economic
environment it must create some competitive edge. The Com-
pany also recognises that employees need to be competitively
rewarded for the business to retain a stable and committed
work force.

This Agreement seeks to recognise the flexibility and pro-
ductivity gains provided by this Agreement with increases to
wage rates to provide appropriate level of payments to its
employees.

The Agreement also involves the implementation of pro-
ductivity measures and Company initiatives to make the busi-
ness more competitive as per Clause 8—Measures To Achieve
Gains In Productivity, Efficiency & Flexibility.

(8) MEASURES TO ACHIEVE GAINS IN
PRODUCTIVITY, EFFICIENCY & FLEXIBILITY

The following items have been agreed to improve the effi-
ciency in running the business and provide an environment
for enhanced customer services.
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1. Fortnightly payment of wages through Electronic
Funds Transfer (Appendix A).

2. Flexibility in taking R.D.O.’s (Appendix B).
3. Inclement weather relocation (Appendix C).
4. Flexibility of labour through re deployment (Appen-

dix D).
5. World Class Performance initiatives which will be

introduced by the Company (Appendix F).

(9) STATEMENT OF IMPLEMENTATION
1. Fortnightly pays will be implemented within two months

of the signing of this Agreement.
2. World Class Performance initiatives will be introduced

within six months of the signing of this Agreement.
3. Appendix B, C, D & E will be introduced upon the sign-

ing of this Agreement.

(10) AVOIDANCE OF INDUSTRIAL DISPUTES
It is the intention of this Agreement to deal with disputes,

questions or difficulties between the parties which are liable
to cause stoppages in the following manner:

When a matter coming within the ambit of this Agreement
or the Award is in dispute between the Unions and an em-
ployer or a matter coming within the ambit of the Agreement
or Award arises that is likely to cause a dispute, the following
procedure shall be followed:

1. Work shall continue without interruption whilst the
employee/s or their representative discusses the dis-
pute with the employer concerned, and both parties
shall attempt to reach agreement. In these discus-
sions, the employee representative may seek the ad-
vice and assistance of an official of the Unions and
the employer may seek the advice and assistance of
the employer organisation or senior company I.R.
representatives.

2. In the event that the discussions provided for in
subclause (1) hereof fail to settle the dispute, it shall
be referred to the employer organisation or I.R. rep-
resentative and the Secretary of the relevant Unions.

3. A ‘cooling off’ period of seven days shall apply as
from the date the dispute notification is received by
the employer organisation and the relevant Unions.
The responsibility for notifying the dispute shall be
equally on both the employer and the Unions. Dur-
ing the ‘cooling off’ period, work shall continue with-
out interruptions from industrial stoppages, bans and/
or limitations.

4. During this ‘cooling off” period, discussions to take
place between the officers of the company or em-
ployer organisation and the Unions, with the view to
settling the dispute.

5. Failing a satisfactory settlement being achieved fol-
lowing such discussions, the dispute may then be
referred to the Western Australian Industrial Rela-
tions Commission.

(11) RATES OF PAY
The following rates of pay shall apply to the Agreement rate

classifications listed below from date of ratification. The rates
shown in the column headed “Enterprise Agreement Rates”
are attributable to the making of this Agreement.

This Agreement will provide for the wage rate increases in
recognition of the productivity commitments made in this
Agreement.

Wage increases will be implemented with the following times
in accordance with the attached table:

Stage 1: 6% upon ratification of this Agreement through
the State Commission.
Stage 2: 2% six months after ratification.
Stage 3: 2% six months after Stage 2 wage increase.

Refer Appendix G—Weekly Rates. These increases are to
be the only wage increases available under this Agreement,
except where a State Wage Case Decision would have an ef-
fect on this Agreement or where a Western Australian Indus-
trial Relations Commission decision on minimum rates applies
to the Award.

(12) RENEWAL OF AGREEMENT
This Agreement shall be effective for a period of twenty

four (24) months from date of ratification.. It is agreed be-
tween the parties that prior to any initiatives being taken to
renew or replace this Agreement, discussions between the par-
ties will commence at least two months prior to expiration to
determine the appropriate course of action.

(13) NO FURTHER CLAIMS
No variation or amendment to the Agreement shall be sought

or entertained by any of the parties during the defined term of
the Agreement.

No further claim will be made for the Company to increase
contributions to or benefit from Superannuation other than
those made by changes to the Trust Deed to which the Com-
pany is a signatory.

(14) NOT TO BE USED AS A PRECEDENT
This arrangement shall not be used in any manner whatso-

ever to obtain similar arrangements or benefits in any other
plant or enterprise.

APPENDIX “A”
INTRODUCTION OF FORTNIGHTLY PAYROLL

(ELECTRONIC FUNDS TRANSFER)
An Agreement by all parties to move the current method of

weekly payroll out to fortnightly.
Method of introduction is as follows:

1. Payment of wages shall remain on a Thursday.
2. As of implementation date the employees will re-

ceive a full two weeks’ pay on the normal Thursday,
thus receiving a full week’s pay in advance.

3. The next pay will be two weeks from that date.
4. To recover the advancement of pay a deduction will

be made by equal fortnightly deductions made from
the next and then subsequent 12 fortnightly periods
(13 in total) i.e. reduction of fortnightly pay by 2.92
hours = 76 hours less 2.92 hours = 73.08 hours per
fortnight.

5. Employees will be required to sign authorisation for
such deductions.

6. Where errors may occur in the fortnightly pay it will
be corrected in a manner that is in agreeance between
the employee and pay office.

APPENDIX “B”
FLEXIBILITY IN TAKING R.D.O.’S

The parties to this Agreement agree that the taking of
R.D.O.’s may at times be better taken at a time other than
every fourth Monday. This may be of benefit to the Company
in times of either high work load or when work is slow. It may
also be of benefit to employees to be able to take R.D.O.’s in
advance or to save R.D.O.’s.

It is therefore agreed that by mutual consent and with rea-
sonable notice being given, always taking into account the best
interests of the business and the need for improved customer
service and the interests of the employees, there will be com-
plete flexibility in the taking of R.D.O.’s.

In the case of an employee taking R.D.O.’s in advance and
leaving the employ of the Company, the wage forwarded will
be deducted from termination payment.

APPENDIX “C”
RELOCATION DURING INCLEMENT WEATHER

Where through inclement weather, either too hot, wet or other
reason employees are unable to carry out allocated duties on
building sites or other locations, they will return to, or report
in to the Pilkington Myaree location for allocation of other
duties, in line with their skills classification.

APPENDIX “D”
FLEXIBILITY OF LABOUR THROUGH RE

DEPLOYMENT
Where the employer requires an employee covered by this

Agreement to undertake duties other than those usually en-
gaged in for the overall good of the business, the employee
will undertake these duties provided they have the skills and
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training to undertake those duties in a safe manner and within
legal and statutory requirements. These duties must be in line
with the employee’s classification and should not be designed
to promote de-skilling.

The above will usually occur during times of slow activity
in the glazing business or when for some reason they cannot
be usefully engaged in that area, and work is available in other
areas of the business. It may otherwise be due to high cus-
tomer demand in one of the other businesses.

APPENDIX “E”
WORLD CLASS PERFORMANCE

The employees will be actively involved in the Company’s
initiatives to improve the business within the World Class con-
cept.

The employees will be involved in setting team targets,
measuring progress and striving to meet the targets in line with
the World Class Glass themes. These themes are:

• Occupational health and safety.
• Superior customer satisfaction.
• Design and quality standards.
• Individual and team based training and development.
• Operating cost and revenue.
• Environmental management that complies with Gov-

ernment legislation and community expectations.

APPENDIX “F”
WEEKLY RATES

CLASSIFICATION STAGE (1) STAGE (2) STAGE (3)
WEEKLY RATE WEEKLY RATE WEEKLY RATE

(6%) (2%) (2%)

B.T.C. (GLAZIER) $504.31 $514.40 $524.69

APPENDIX “G”
SIGNATURES OF THE PARTIES

Signed for and on behalf of Pilkington (Australia)
Operations Ltd (ACN: 006 904 052).
(signed)   John Morgan         15-8-96
Signature State Manager W.A. Date

THE COMMON SEAL of:
Western Australian Builders Labourers Painters And
Plasterers Union Of Workers was hereunto affixed in the
presence of:
(signed)   Kevin Reynolds      6-9-96  
Signature Secretary Date

PIONEER CONCRETE TIP TRUCK DRIVERS
AGREEMENT 1997
No. AG 323 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Pioneer Concrete (WA) Pty Ltd

and

Transport Workers’ Union of Australia, Industrial Union of
Workers, Western Australian Branch.

No. AG 323 of 1996.

COMMISSIONER J.F. GREGOR.

21 January 1997.

Order.

REGISTRATION OF AN INDUSTRIAL AGREEMENT
No. AG 323 OF 1996

HAVING heard Ms J. Dowling on behalf of the first named
party and Ms R. McGinty on behalf of the second named party,

and by consent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders:

THAT the document titled the Pioneer Concrete Tip
Truck Drivers Agreement 1997, filed in the Commission
on 26 November 1996, be and is hereby registered as an
Industrial Agreement.

(Sgd.) J.F. GREGOR,
[L.S] Commissioner.

AGREEMENT
This Enterprise Agreement is made on the 22nd day of No-

vember 1996 between:
PIONEER CONCRETE (WA) PTY LTD of 123

Burswood Road, Burswood, WA, (hereinafter referred to
as “the Company”) of the one part; and

THE TRANSPORT WORKERS UNION OF AUS-
TRALIA, WA BRANCH of 82 Beaufort Street, Perth,
WA, (on behalf of the employees of the Company) of the
other part.

THE PARTIES HERETO HEREBY AGREE as follows:

1.—TITLE
This Agreement shall be known as the “Pioneer Concrete

Tip Truck Drivers Agreement 1997”.

2.—SCOPE AND STATUS
2.1 This Agreement applies to all employees of Pioneer Con-

crete (WA) Pty Ltd employed pursuant to the provisions of the
Transport Workers (General) Award.

2.2 Where the provisions of this Agreement and the Award
are inconsistent then the provisions of this Agreement shall
prevail.

2.3 Upon registration this Agreement shall be binding upon
an estimated 22 employees.

3.—EXISTING FLEXIBLE WORK PRACTICES
The parties agree that the existing flexible work practices of

which the Company has the benefit shall continue.
Those practices are:

3.1 The existing short working day of 7.6 hours shall be
continued in full compensation for the alternative
R.D.O. system.

3.2 The existing flexibility in spread of hours be main-
tained having regard for the needs of delivery sched-
ules and the time of the year.

4.—ROUTINE MAINTENANCE
The performance of routine non-expert truck maintenance

which shall include but is not limited to cleaning and greasing
the vehicle and checking the fluids and other matters contained
in the drivers day sheet.

5.—PRODUCTIVITY LEVEL
The employees agree to commit to maintain to the best of

their ability the existing levels of productivity.
These levels are to be continuously monitored and discussed

at each Consultative Committee Meeting.

6.—HEALTH & SAFETY
The parties acknowledge and accept the intention of the

Company to continue to improve its health and safety per-
formance. To assist with this improvement the employees agree
to commit to continuously improve their own health and safety
performance in the workplace and at each Health and Safety
meeting discuss in detail all Lost Time Injuries, Medical
Treated Injuries and Minor Injuries.

All safety equipment is to be supplied by the Company and
worn by employees as necessary.

7.—TRAINING
The Company remains committed to the continual training

of all personnel so that their skills base can be enhanced, and
to provide an environment in which these new skills can be
utilised and recognised to the satisfaction of individual em-
ployees.
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8.—INDUCTION
All new employees to participate in the Company employee

induction process.

9.—CENTRAL DESPATCH
Employees to agree to accept allocation/despatch from staff

members on the Company Central Despatch System.

10.—DISPUTE SETTLEMENT PROCEDURES
A procedure for the avoidance and settlement of industrial

disputes shall apply to all operations covered by this Agree-
ment.

A procedure for the avoidance and settlement of industrial
disputes shall apply to all operations covered by this Agree-
ment.

The objectives of the procedure are to prevent disputes and
to promote the resolution of disputes by measures based on
consultation, co-operation and discussion; to reduce the level
of industrial confrontation; and to avoid interruption to the
performance of work and the consequential loss of production
and wages.

The following principles shall apply:
10.1 A procedure involving the following three sequen-

tial stages of discussion/negotiation shall apply. These
are:

10.1.1 discussions between the employee/s concerned
and at his/her request the union shop steward,
delegates, and the immediate supervisors; and,
in the event of the issue not being resolved

10.1.2 discussions involving the employee/s, the shop
steward/s and more senior management; and,
in the event of the issue not being resolved

10.1.3 involving representatives from the State
Branch of the union/s concerned and the nomi-
nated employer representatives.

There shall be an opportunity for any party to raise the issue
to a higher stage and status quo remains until all avenues are
exhausted.

10.2 There shall be a commitment by the parties to achieve
adherence to this procedure. This should be facilitated by the
earliest possible advice by one party to the other of any issue
or problem which may give rise to a grievance or dispute.

10.3 Throughout all stages of the procedure all relevant facts
shall be clearly identified and recorded.

10.4 Sensible time limits shall be allowed for the comple-
tion of the various stages of the discussions. At least seven
days should be allowed for all stages of the discussions to be
finalised.

10.5 Emphasis shall be placed on a negotiated settlement.
However, if the negotiation process is exhausted without the
dispute being resolved, the parties shall jointly or individually
refer the matter to the West Australian Industrial Relations
Commission for assistance in resolving the dispute.

10.6 In order to allow for the peaceful resolution of griev-
ances the parties shall be committed to avoid stoppages of
work, lock-outs or any other bans or limitations on the per-
formance of work while the procedures of negotiation and
conciliation are being followed and status quo shall apply.

10.7 The Company shall ensure that all practices applied
during the operation of the procedure are in accordance with
safe working practices and consistent with established custom
and practice at the workplace.

11.—LUNCH BREAK
A flexible lunch break arrangement will apply, ie. employ-

ees will take their half hour lunch break when appropriate so
as not to cause interruptions to delivery schedules. Under this
clause employees will go onto overtime rates after they have
completed 7.6 hours.

However if because of the workload a driver is unable to
take a lunch break, then at the end of the 7.6 hour shift a half
hour will be paid at overtime rates if the time card is endorsed
“no lunch”.

12.—FLEXIBLE START
Employees will be required to start work at any time be-

tween the hours of 5.00am and 7.00am. This flexibility in start-

ing time will be implemented by a process of consultation
having regard to the needs of the plant,quarry or sandpit con-
cerned and the time of year.

Starting times earlier than 5.00am will attract normal over-
time payments.

13.—SICK LEAVE BONUS
As an incentive to a reduction in sick leave, all employees

who over the previous 12 months have taken no more than 3
sick days (based on the anniversary date of their commence-
ment of employment with the Company) will be awarded a
bonus 3 days paid leave which will generally be taken over
the Christmas/New Year period. In the event that such leave
cannot be taken over this period then a mutually acceptable
alternative time will be arranged.

14.—ANNUAL LEAVE
The company agrees to increase flexibility in annual leave

requests so that annual leave can be taken in small increments
of one or two days on those occassions that require an em-
ployee to take short periods of time off.

15.—MINIMUM BREAK
When overtime is worked it shall, wherever practical, be

arranged for employees to have at least eight (8) consecutive
hours break between the work of successive days. When this
is not possible then employees will be paid at the rate of dou-
ble time until an eight (8) hour break can be taken.

16.—NO FURTHER CLAIMS
There shall be no further claims during the life of this Agree-

ment except for:
16.1 increases flowing from National Wage Case deci-

sions or other increases awarded by the Western Aus-
tralian Industrial Relations Commission which are
expressed to apply to Enterprise Agreements.

16.2 site allowances, site conditions and productivity in-
creases which are recoverable from the Principal or
Contractor and which are applicable across the trans-
port industry.

17. —WAGE INCREASES
17.1 Wages shall be increased by 6.0% effective from 27th

November 1996 to the following levels —
Driver Grade 6—$508.32 per 38 hours.
Driver Grade 8—$540.88 per 38 hours.
Driver Grade 9—$ 554.89 per 38 hours.

17.2 Wages shall be increased by a further 6.0% effective
from 18th January 1998 to the following levels —

Driver Grade 6—$538.82 per 38 hours.
Driver Grade 8—$573.33 per 38 hours.
Driver Grade 9—$588.18 per 38 hours.

18.—NOT TO BE USED AS PRECEDENT
It is a condition of this agreement that the parties will not

seek to use the terms contained herein as an example or prec-
edent for other Enterprise Agreements whether they involve
Pioneer Concrete (WA) Pty Ltd or not.

19.—TERM
This Agreement has a term of two (2) years.
SIGNED for and on
behalf of PIONEER
CONCRETE (WA)
PTY LTD in the
presence of:
.............................Signed..........................
SIGNED for and on
behalf of THE TRANSPORT)
WORKERS UNION OF
AUSTRALIA, WA
BRANCH in the presence of:
.............................Signed..........................
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PIONEER CONCRETE (WA) PTY LTD HERNE HILL
QUARRY (ENTERPRISE BARGAINING)

AGREEMENT 1996
No. AG 303 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Pioneer Concrete (WA) Pty Ltd

and

The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers and Others.

No. AG 303 of 1996.

Pioneer Concrete (WA) Pty Ltd Herne Hill Quarry
(Enterprise Bargaining) Agreement 1996.

COMMISSIONER P.E. SCOTT.

7 January 1997.

Order.
HAVING heard Ms J L Dowling on behalf of the Applicant
and Mr G C Sturman on behalf of The Automotive, Food,
Metals, Engineering, Printing and Kindred Industries Union
of Workers Western Australian Branch, Ms R McGinty on
behalf of the Transport Workers’ Union of Australia, Indus-
trial Union of Workers, Western Australian Branch and Mr M
Lourey on behalf of The Australian Workers’ Union, West
Australian Branch, Industrial Union of Workers, and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders:

THAT the Pioneer Concrete (WA) Pty Ltd Herne Hill
Quarry (Enterprise Bargaining) Agreement 1996 be reg-
istered and shall have effect on and from the 1st day of
August 1996.

THAT this Agreement replaces the Pioneer Concrete
(WA) Pty Ltd Herne Hill Quarry (Enterprise Bargaining)
Agreement 1993 (No. AG 63 of 1993) and the Pioneer
Concrete (WA) Pty Ltd Herne Hill Quarry (Enterprise
Bargaining) Agreement (No. AG 54 of 1995).

(Sgd.) P.E. SCOTT,
[L.S] Commissioner.

Schedule.

1.—TITLE
This Enterprise Agreement shall be referred to as the Pio-

neer Concrete (WA) Pty Ltd Herne Hill Quarry (Enterprise
Bargaining) Agreement 1996.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Scope and Parties to this Agreement
4. Relationship to Parent Awards
5. Single Bargaining Unit
6. Aims and Objectives of the Agreement
7. Wages
8. Agreed Productivity Improvements
9. Measuring Productivity Improvements

10. Meal allowance
11. Commitments
12. Term of Agreement
13. Dispute Resolution Procedure
14. No Further Claims
15. Not To Be Used As A Precedent
16. Signatories to the Agreement

3.—SCOPE AND PARTIES TO THIS AGREEMENT
This Agreement shall apply to and be binding on Pioneer

Concrete (WA) Pty Ltd (“the Company’) and all the employ-
ees engaged in or in connection with the Company’s Herne
Hill Quarry operations. Upon registration, the terms of the
Agreement shall be binding upon an estimated twenty (20)
employees.

This Agreement shall also be binding upon the following
organisations of employees:

(1) Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers (AWU).

(2) Transport Workers’ Union of Australia, Industrial
Union of Workers, Western Australian Branch
(TWU).

(3) Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers Western Aus-
tralian Branch (AMWU).

4.—RELATIONSHIP TO PARENT AWARDS
This agreement shall be used and interpreted wholly in con-

nection with the following Awards:
(1) Quarry Workers Award No. 1 3 of 1968
(2) Transport Workers (General) Award No. 10 of 1961
(3) Metal Trades (General) Award 1966 No. 13 of 1966

Where there is any inconsistency between this Agreement
and the Awards, this Agreement shall prevail to the extent of
any inconsistency.

5.—SINGLE BARGAINING UNIT
(1) In accordance with the State Wage Decision in January

1992 (72 WAIG 191) the employees and the Company have
formed a Single Bargaining Unit in respect to the Herne Hill
Quarry operations.

(2) The Single Bargaining Unit will ensure that the frame-
work of this Enterprise Agreement is adhered to by regularly
conferring with management through the meeting of the Con-
sultative Committee.

(3) The Single Bargaining Unit will assist in the implemen-
tation of measures that are designed to improve the efficiency
and productivity of the Enterprise that have been agreed to by
the parties.

6.—AIMS AND OBJECTIVES OF THE AGREEMENT
(1) The purpose of entering into an Enterprise Bargaining

Agreement is to increase the productivity, efficiency and flex-
ibility of the Herne Hill Quarry to ensure Pioneer Concrete
remains competitive within the quarrying industry.

(2) Pioneer Concrete remains committed to the continual
training of all quarry personnel so that their skills base can be
enhanced, and to provide an environment in which these new
skills can be utilised and recognised to the satisfaction of indi-
vidual employees.

(3) Furthermore, the Company recognises the need to im-
prove occupational health and safety for all employees and is
therefore committed to the development and implementation
of health and safety initiatives. This Agreement provides for
the participation of all employees in these initiatives in order
that the quarry will become a safer working environment.

7.—WAGES
The wage rates to apply pursuant to this Agreement are as

follows:
Award Level Current Rate 7% of the 5% of the

current rate current rate
on and form on and from

1.08.96 1.08.97

Quarry Workers 3 471.01 503.98 527.53
1 487.41 521.53 545.90

Transport Workers Over 35 476.67 510.04 533.87
(General) Tonnes

Metal Trades Mechanic 595.28 636.95 666.72
Fitter/Turner 595.28 636.95 666.72

N. B. AMWU—inclusive of all industry and leading hand
allowances

AWU & TWU—inclusive of industry allowances

8.—AGREED PRODUCTIVITY IMPROVEMENTS
(1) Electronic Funds Transfer
It is agreed that all wages for all employees will be paid by

the electronic funds transfer into the employee’s nominated
financial institution account.

(2) Use of Staff Personnel
(a) Staff personnel will be allowed to operate any plant

or machinery for the purpose of optimising produc-
tivity and efficiency. This would only apply in situa-
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tions of employee absenteeism or to relieve employ-
ees during rest periods and meal breaks.

(b) It is not the intention of the Company to reduce ordi-
nary or overtime earnings for employees, however
the parties acknowledge the importance of keeping
plant and machinery working within the scope of
operating hours.

(3) Contractor Clause
It is not the intention of the Company to use contractors to

reduce ordinary or overtime earnings for employees. The Com-
pany will consult direct with the delegates on site prior to the
use of any contractor so that employees are aware of what the
sub-contractor is doing and what the duration is.

(4) Immediate Starts
(a) The employees will ensure that they are on their ma-

chines or at their place of work by their designated
start times.

(b) The Company may require two employees to start
work half an hour earlier to ensure the preparations
of machines and plant for a prompt start.

(5) Staggered Rest Periods
Meal breaks may be staggered to ensure the continued use

of plant and machinery. No employee will be required to com-
mence a meal break before 12.00pm or after 1.30pm.

(6) Rostered Days Off
(a) Two working days notice will be given prior to the

taking of a rostered day off.
(b) All employees will only be allowed to accrue a maxi-

mum of five (5) rostered days off. Once this limit
has been exceeded the employer may direct the em-
ployee to take any excess accrued in accordance with
subparagraph (a).

(7) Annual Leave
All employees will reduce total accrued annual leave enti-

tlements to ten days or less by each anniversary date of this
Agreement (lst November).

Notwithstanding this, on the occasion of a written leave ap-
plication submitted prior to lst November in any year the total
accrual of ten days may be extended.

(8) Absence Through Sickness
(a) The Consultative Committee has agreed that Man-

agement/Employees work together to achieve a sig-
nificant reduction in absenteeism through sickness.

(b) A target of 8 days (per single/double sickness days)
has been agreed by the committee, whereby employ-
ees commit to achieving this target.

(c) Normal award provisions will apply in that any em-
ployee will be required to produce a doctors certifi-
cate after having had 2 days off in the 12 months
period with no certificate. Genuine sickness (e.g.
broken arm) would not be included in this annual
target of 8 days.

(9) Occupational Health and Safety
The parties to this Agreement recognise the need to improve

the occupational health and safety of the workplace, by reduc-
ing lost time injuries to 1 per year or less through the imple-
mentation of health and safety improvement programs.

(10) Flexible Starts
(a) Parties to this Agreement recognise that starting times

need to be arranged on a flexible basis to gain opti-
mum productivity.

(b) It is not the intent of this clause to reduce ordinary or
overtime earnings for employees. Flexible starts will
only be used in three circumstances—during winter
(June, July, August) and for specific instances of
equipment breakdown or planned maintenance.

(c) Employees shall be notified before finishing a shift
on the previous day if their start time for the follow-
ing day is to alter within the agreed 6.00am to 7.00am
span.

(d) The spread of hours shall be 6.00am to 6.00pm and
outside these hours incurs normal overtime penal-
ties.

(e) If an employee is asked to start a shift before 6.00am
then normal overtime penalties apply up until 6.00am
and the work day shall not be completed prior to the
normal knock off time as a result of this earlier start.

(f) If an employee is not notified prior to conclusion of
a shift then 6.00am shall be deemed to be normal
start time for the following day.

(g) Flexible starts will not be used other than in the cir-
cumstances referred to in sub-clause (b) above.

9.—MEASURING PRODUCTIVITY IMPROVEMENTS
The parties to this Agreement are committed to improving

productivity over the life of this Agreement to aim to achieve
a minimum of 13.2 tonne per man hour.

This will be achieved through the successful implementa-
tion of Clause 8.—Agreed Productivity Improvements, of this
Agreement.

10.—MEAL ALLOWANCE
(1) All full time employees will receive a weekly meal al-

lowance of $40.00 in lieu of all other meal allowances, pro-
viding a full week has been worked. This would include
Rostered Days Off and Public Holidays and certified sick leave.

(2) This would not be paid during periods of annual leave or
workers compensation.

(3) Clause 10 (1) to be reviewed after twelve months.

11.—COMMITMENTS
The Company recognises that employee contribution is es-

sential to improve performance and therefore accepts those
commitments by employees to work towards agreed targets as
sincere and in the overall interest of increasing productivity
and efficiency for the collective benefit of the Company and
its workforce.

Furthermore, the Company maintains a commitment to multi-
skilling and training so that employees can improve their skills
base, develop a career within the mining industry and have
greater job satisfaction.

All employees agree to carry out any tasks which may or
may not involve use of tools, plant and equipment, within their
skills, competency or training as directed by the Company.

12.—TERMS OF AGREEMENT
This Agreement shall remain in force for two (2) years from

1 August 1996. However, with the new quarry forecast to come
on stream mid-term of this Agreement the parties reserve the
right to renegotiate the terms and conditions either partly or in
total.

13.—DISPUTE RESOLUTION PROCEDURE
The following procedure is to be followed by the parties at

Herne Hill Quarry in connection with questions, disputes or
diff difficulties arising under this Agreement:

(a) The matter shall first be discussed by the employee
or shop steward with his foreman or supervisor.

(b) If not settled, the matter shall be discussed between
the accredited union representative and the other ap-
propriate officer of the employer.

(c) If not settled, the entire dispute shall be documented,
and then further discussions between the Union Sec-
retary or other appropriate official of the Union, and
the appropriate representative of the employer.

(d) If the matter is still not settled it shall be submitted
to the Western Australian Industrial Relations Com-
mission.

(e) Throughout the above procedures, work shall con-
tinue normally, on the understanding that there is to
be no other action, including strikes, work bans, nor
variations to work practices.

(f) It is understood that reasonable time be given for
each of stages (a) to (d) to be finalised.

14.—NO FURTHER CLAIMS
It is a condition of this Agreement that the parties will not

seek any further claims, with respect to wages and working
conditions, unless they are consistent with the State Wage Case
Principles and Clause 12 of this Agreement.
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15.—NOT TO BE USED AS A PRECEDENT
It is a condition of this Agreement that the parties will not

seek to use the terms contained herein as an example or prec-
edent for other Enterprise Agreements whether they involve
Pioneer Concrete (WA) Pty Ltd or not.

16.—SIGNATORIES TO THE AGREEMENT
THE COMMON SEAL of PIONEER CONCRETE
(WA) PTY LTD
A.C.N. 008 689 781
hereto affixed by authority of the Directors
in the presence of:

(signed)
Common Seal

(signed)
(signed)        29/10/96 Common Seal
On behalf of the Australian Workers Union, West Australian

Branch, Industrial Union of Workers
 (signed) Common Seal
On behalf of The Transport Workers Union, Industrial Un-

ion of Workers, Western Australian Branch
(signed) Common Seal
On behalf of The Automotive, Food, Metals, Engineering,

Printing and Kindred Industries Union of Workers Western
Australian Branch.

RIVER ROOSTER AUSTRALIA AGREEMENT
No. AG 266 of 1996

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Shop, Distributive and Allied Employees’ Association
of Western Australia

and

River Rooster (Australia) Pty Ltd trading as River Rooster

No. AG 266 of 1996.

River Rooster Australia Agreement
No. AG 266 of 1996.

COMMISSIONER S A CAWLEY.

30 January 1997.

Order.
HAVING heard Mr M Pritchard on behalf of the applicant and
from Mr S Hansen in writing on behalf of the respondent, now
therefore I the undersigned, pursuant to the powers conferred
under the Industrial Relations Act, 1979 and by consent, do
hereby order —

THAT the agreement, to be known as the “River Rooster
Australia Agreement No. AG 266 of 1996”, reflected in
the following Schedule shall be and is registered with
effect on and from the 13th day of January 1997.

(Sgd.) S.A. CAWLEY,
[L.S] Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the River Rooster Aus-

tralia Agreement No. AG 266 of 1996.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties Bound
4. Area & Scope
5. Term
6. Definitions

7. Contract of Service
8. Hours
9. Overtime

10. Casual Employees
11. Part Time Employees
12. Meal Breaks
13. Meal Money
14. Sick Leave
15. Bereavement Leave
16. Holidays
17. Annual Leave
18. Long Service Leave
19. Payment of Wages
20. Wages
21. Junior Employees
22. Higher or Lower Duties
23. Uniforms and Laundering
24. Protective Clothing
25. Employees’ Equipment
26. Limitation of Work
27. Travelling Facilities
28. Record
29. Roster
30. Change and Rest Rooms
31. First Aid Kit
32. Posting of Agreement and Union Notices
33. Under Rate Employees
34. Location Allowances
35. Maternity Leave
36. Future Arrangements For Enterprise Agreements
37. Traineeship
38. Grievance Procedure
39. Signatories

3.—PARTIES BOUND
This Agreement shall apply to and be binding on River

Rooster (Australia) Pty Ltd trading as River Rooster (“The
Company”) and The Shop, Distributive and Allied Employ-
ees’ Association of Western Australia (“The Union”) and all
persons employed by the company to perform the duties of a
Retail Food Employee Grade I to IV as defined in Clause 6.—
Definitions.

It is estimated that 80 employees will be bound by this Agree-
ment upon registration.

4.—AREA & SCOPE
This Agreement shall apply to the Company with respect to

its operations within the State of Western Australia and em-
ployees in the callings listed herein.

This Agreement shall apply to the exclusion of all other
awards and registered agreements.

5.—TERM
This Agreement shall operate for a period of three months

from the date of registration.

6.—DEFINITIONS
(1) “Retail Food Establishment” shall mean an establish-

ment or part thereof which is operated by the parties to this
Agreement and which is wholly or predominantly engaged in
the receipt of orders for or the preparation, sale, serving or
delivery of mass marketed food from a standardised menu and
shall include any commissary, whether within such establish-
ment or elsewhere, where such food is prepared or partially
prepared.

(2) “Retail Food Employee Grade I” shall mean an employee
engaged in a retail food shop who is in the first six months of
employment and who is gaining the skills required of a Retail
Food Employee Grade II or Grade III.

(3) “Retail Food Employee Grade II” shall mean an em-
ployee with not less than six months service with the employer
who is engaged to assist with the preparation, assembly, cook-
ing or packing of product for sale; the maintenance of the work
area at a standard of cleanliness as determined by the employer;
the cleaning of cooking utensils, cutlery and glassware; and/
or in the delivery of product to the customer outside the estab-
lishment.

(4) “Retail Food Employee Grade III” shall mean an em-
ployee with not less than six months service with the employer
who performs customer service functions including the taking
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of orders by any means, the entering of information onto a
computer, the receipt of monies or other duties involving cus-
tomer contact except the delivery of product to the customer
outside the establishment.

(5) “Retail Food Employee Grade IV” shall mean an em-
ployee involved in the preparation of food using trades equiva-
lent skills and/or required to give direction to or be in charge
of Retail Food Employees Grades I—III.

(6) “Daily Spread of Shift” shall mean the time which elapses
from the employee’s actual starting time to the employee’s
actual finishing time for the day or shift.

7.—CONTRACT OF SERVICE
(1) Except for casual employees, the contract of service shall

be on a weekly basis, provided that one day’s notice of termi-
nation may be given on either side on any working day, or in
the event of such notice not being given by the payment by the
employer or the forfeiture by the employee, as the case may
be, of one day’s pay. Provided that any employee who is dis-
missed for misconduct, shall be entitled to be paid all wages
due up to the time of dismissal only.

(2) For the purposes of this clause the term “one day’s no-
tice “shall mean notice to terminate employment from the end
of the employee’s shift on the following working day, and the
term “one day’s pay” shall mean eight hours’ wages paid at
the ordinary hourly rate, provided that in the case of a part
time employee, at the ordinary hourly rate calculated on the
number of hours that the employee would have normally
worked.

8.—HOURS
(1) The ordinary hours of work shall be thirty eight per week,

not exceeding ten per day, to be worked over not more than
five days of the week, within a daily spread of eleven hours.
Each employee shall be entitled to two clear days off duty per
week.

(2) Notwithstanding the provisions of subclause (1) of this
clause, in cases where employees are rostered over a 19 day,
four week cycle, up to forty ordinary hours may be worked in
a week provided that the total number of ordinary hours in any
four week cycle shall not exceed 152.

9.—OVERTIME
(1) All work done at times other than those which the em-

ployee is rostered to work, or outside the daily spread of eleven
hours, or beyond ten hours in any one day or beyond five days
in any one week or beyond thirty eight hours in any one week—
except in the case of an employee rostered over a 19 day, four
week cycle as provided by subclause (2) of Clause 8.—Hours
of this Agreement in which case the limit to weekly ordinary
hours shall be forty—shall be overtime.

(2) Subject to the provisions of subclause (3) hereof, all over-
time worked between Monday to Friday, both inclusive, and
prior to twelve noon on Saturday shall be paid for at the rate of
time and a half for the first two hours and double time thereafter.
All overtime worked after twelve noon on a Saturday and all
day on a Sunday, shall be paid for at the rate of double time.

(3) All work done on an employee’s rostered day off shall be
paid for at the rate of double time with a minimum payment as
for three hours’ work.

(4) Notwithstanding anything contained in this clause to the
contrary, where a part time employee is requested to work
overtime beyond his or her regular finishing time in order to
meet unforeseen operational and/or staffing requirements, the
first hour of such overtime shall be paid for at the ordinary
time rate of pay, the second hour of such overtime shall be
paid for at the rate of time and a half with double time for any
hours worked thereafter. The provisions of this subclause shall
only apply to Part Time employees rostered to work nine ordi-
nary hours or less on the day upon which the overtime is
worked.

(5) Notwithstanding anything contained in this clause, an
employer and an employee may agree that time off with pay
may be allowed in lieu of payment for overtime. Such time off
shall be allowed subject to—

(a) time off for each hour or part thereof shall be equiva-
lent to the overtime rate that otherwise would have
been paid.

(b) the time of taking time off being agreed at the time
of  arranging the overtime and shall be no later than
four weeks after the overtime is worked.

10.—CASUAL EMPLOYEES
(1) Casual employees shall mean employees engaged on an

hourly contract of service.
(2) Casual employees shall not be engaged for less than two

consecutive hours per time.
(3) Casual employees shall be paid at the ordinary rate of

pay of one thirty-eighth of the full time weekly rate of pay for
the appropriate classification as set out in subclause (1) of
Clause 20.—Wages of this Agreement plus twenty one and
one half per cent, provided that this rate shall be increased to
double time for all work performed on the holidays referred to
in subclause (1) of Clause 16 .—Holidays of this Agreement.

(4) The working time for a casual employee on an outside
job, shall count from the time appointed for their attendance at
the job until they are discharged. Fares to and from the place
of engagement and the job shall be paid by the employer.

(5) The wages payable to a casual employee on an outside
job shall be forwarded to the employee within seventy two
hours of completion of the pay week in which such employee
was employed.

(6) The provisions of Clauses 14.—Sick Leave, 15.—Be-
reavement Leave, 16.—Holiday, 17.—Annual Leave and 35.—
Maternity Leave shall not apply to a casual employee.

11.—PART TIME EMPLOYEES
(1) A part time employee shall mean an employee engaged

on a weekly contract of service, who works regularly from
week to week for not less than three consecutive ordinary hours
per time, or more than ten ordinary hours per day, and not less
than nine or more than thirty ordinary hours each week over
not more than five days of the week.

(2) Subject to the limitations on daily and weekly hours for
part time employees as prescribed by subclause (1) of this
Clause, the number of ordinary hours to be worked on any one
day by a part time employee may be increased but not de-
creased by agreement between the employer and the employee.

(3) Part time employees shall be paid at the ordinary time
rate of pay of one thirty-eighth of the full time weekly rate of
pay for the appropriate classification as set out in subclause
(1) of Clause 20.—Wages, provided that this rate shall be in-
creased to double time for all work performed on the holidays
referred to in subclause (1) of Clause 16.-Holidays of this
Agreement.

(4) All time worked by a part time employee beyond ten
ordinary hours per day, thirty ordinary hours per week or five
days per week or at times other than those which the employee
is rostered to work shall be overtime and paid for at the appro-
priate overtime rate prescribed in Clause 9.-Overtime of this
Agreement.

(5) A part time employee shall be eligible for pro rata annual
leave and sick leave in accordance with Clauses 14.—Sick
Leave and 17.—Annual Leave in addition to being eligible
for bereavement leave and payment in lieu of public holidays.
In calculating the pro-rata entitlements of a part time employee
pursuant to this subclause, all ordinary hours worked by the
employee, including any additional ordinary hours agreed pur-
suant to subclause (2) of this Clause, shall be included in the
calculation.

12.—MEAL BREAKS
(1) Every employee shall be entitled to a meal break of not

less than one half hour nor more than one hour after not more
than five hours work, provided that where an employee works
in excess of eight ordinary hours in any one day, the meal
break on that day may be taken after not more than six hours
work. Where it is not possible for the employer to grant a meal
break on any day, the said meal break shall be treated as time
worked and the employee shall be paid at the rate applicable
to the employee at the time such meal break is due, plus fifty
per cent of the ordinary hourly rate applying to such employee,
until such time as the employee is released for a meal.

(2) In addition to breaks for a meal, there may be one other
break of at least two hours during each shift. Such break of
two hours may include a meal break.
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(3) In addition to breaks for a meal as provided in this Clause,
any employee who is required to work in excess of eight ordi-
nary hours in any one day shall receive a paid tea break of ten
minutes. Such tea break shall be taken to suit the employer’s
business, but shall not be taken within one hour of the em-
ployee’s commencement or finishing time or within one hour
of the employee’s meal break.

13.—MEAL MONEY
(1) Any employee who is required to work overtime for more

than two hours on any day, without being notified on the pre-
vious day or earlier that he or she will be required to work
such overtime, will either be supplied with a meal by the em-
ployer or be paid $5.60 meal money.

14.—SICK LEAVE
(1) (a) An employee, including a part time employee, who is

unable to attend or remain at his or her place of employment
during ordinary hours of work by reason of personal ill health
or injury shall be entitled to payment during such absence in
accordance with the following provisions.

(b) Entitlement to payment shall accrue at the rate of one
sixth of a week for each completed month of service with the
employer.

(c) If in the first or successive years of service with the em-
ployer the employee is absent on the grounds of personal ill
health or injury for a period longer than his or her entitlement
to paid sick leave, payment may be adjusted at the end of that
year of service, or at the time the employee’s services termi-
nate, if before the end of that year of service, to the extent that
the employee has become entitled to further paid sick leave
during that year of service.

(2) The unused portions of the entitlement to paid sick leave
in any one year shall accumulate from year to year and subject
to this clause may be claimed by the employee if the absence
by reason of personal ill health or injury exceeds the period
for which entitlement has accrued during the year at the time
of the absence. Provided that an employee shall not be entitled
to claim payment for any period exceeding ten weeks in any
one year of service.

(3) To be entitled to payment in accordance with this Clause
the employee shall as soon as reasonably practicable advise
the employer of his or her inability to attend for work, the
nature of the illness or injury and the estimated duration of the
absence. Provided that such advice, other than in extraordi-
nary circumstances shall be given to the employer within 24
hours of the commencement of the absence.

(4) The provisions of this Clause do not apply to an em-
ployee who fails to produce a certificate from a medical prac-
titioner dated at the time of the absence or who fails to supply
such other proof of the illness or injury as the employer may
reasonably require provided that the employee shall not be
required to produce a certificate from a medical practitioner
with respect to absences of two days or less unless after two
such absences in any year of service the employer requests in
writing that the next and subsequent absences in that year, if
any, shall be accompanied by such certificate.

(5) (a) Subject to the provisions of this subclause, the provi-
sions of this Clause apply to an employee who suffers per-
sonal ill health or injury during the time when he or she is
absent on annual leave and an employee may apply for and the
employer shall grant paid sick leave in place of paid annual
leave.

(b) Application for replacement shall be made within seven
days of resuming work and then only if the employee was
confined to his or her place of residence or a hospital as a
result of his or her personal ill health or injury for a period of
seven consecutive days or more and he or she produces a cer-
tificate from a registered medical practitioner that he or she
was so confined. Provided that the provisions of this para-
graph do not relieve the employee of the obligation to advise
the employer in accordance with subclause (3) of this Clause
if he or she is unable to attend for work on the working day
next following the annual leave.

(c) Replacement of paid annual leave by paid sick leave shall
not exceed the period of paid sick leave to which the employee
was entitled at the time he or she proceeded on annual leave
and shall not be made with respect to fractions of a day.

(d) Where paid sick leave has been granted by the employer
in accordance with paragraphs (a), (b) and (c) of this subclause,
that portion of the annual leave equivalent to the paid sick
leave is hereby replaced by the paid sick leave and the re-
placed annual leave may be taken at another time mutually
agreed to by the employer and the employee or, failing agree-
ment, shall be added to the employee’s next period of annual
leave or, if termination occurs before then, be paid for in ac-
cordance with the provisions of Clause 17.-Annual Leave.

(e) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken
provided that the annual leave loading prescribed in Clause
17.- Annual Leave of this Agreement, shall be deemed to have
been paid with respect to the replaced annual leave.

(6) The provisions of this Clause with respect to payment do
not apply to employees who are entitled to payment under the
Workers’ Compensation and Rehabilitation Act 1981 nor to
employees whose injury or illness is the result of the employ-
ee’s own misconduct.

15.—BEREAVEMENT LEAVE
An employee, including a part time employee, shall, on the

death within Australia of a wife, husband, de-facto wife or
de-facto husband, father, father-in-law, mother, mother-in-law,
grandparent, brother, sister, child or stepchild be entitled on
notice to bereavement leave up to and including the day of the
funeral of such relation, and such leave shall be without de-
duction of pay for a period not exceeding the number of hours
worked by the employee in two ordinary working days. Proof
of such death shall be furnished by the employee to the satis-
faction of the employer if so requested. Provided that this
Clause shall have no effect while the period of entitlement to
leave coincides with any other period of leave that may be due
to the employee concerned.

16.—HOLIDAYS
(1) The following days shall be allowed as paid holidays for

full time and part time employees: New Year’s Day, Australia
Day, Labour Day, Good Friday, Easter Monday, Anzac Day,
State Foundation Day, Sovereign’s Birthday, Christmas Day
and Boxing Day.

(2) The paid holidays set out in subclause (1) hereof shall be
regarded as falling on the days upon which they are most com-
monly observed in the State of Western Australia.

(3) In addition to the paid holidays set out in subclause (1)
of this clause, any day proclaimed as a public holiday or half
holiday under the Public and Bank Holidays Act 1972, not
being a day set out in subclause (1) of this clause or a day
observed in lieu thereof, shall be allowed as a paid holiday for
full and part time employees.

(4) All work done on any of the holidays prescribed in this
Clause shall be paid at the rate of double time, with a mini-
mum payment as for three hours.

(5) Where a full time employee’s rostered day off coincides
with any of the holidays prescribed in this clause, such em-
ployee shall receive one day’s additional pay at ordinary rates
from the employer on the next succeeding pay day.

(6) Where a part time employee is rostered such that the day
of the week on which a holiday as prescribed by this clause
falls forms part of the roster but the employee is not rostered
to work on the holiday then such employee shall receive addi-
tional payment for the number of hours regularly worked on
that day of the week from the employer on the next succeed-
ing pay day.

17.—ANNUAL LEAVE
(1) Except as hereinafter provided, a period of four con-

secutive weeks’ leave with payment as prescribed in this
Clause, shall be allowed annually to a full time or part time
employee by his/her employer after a period of twelve months’
continuous service.

(2) An employee before going on leave shall be paid the
wages the employee would have received in respect of the
ordinary time the employee would have worked had the em-
ployee not been on leave during the relevant period.

(3) During a period of annual leave an employee shall re-
ceive a loading of 17.5 per cent calculated on the employee’s
ordinary rate of wage.
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(4) If any holiday proclaimed as per Clause 16.-Holidays of
this Agreement falls within an employee’s period of annual
leave, there shall be added to that period one day being an
ordinary working day for each holiday observed as aforesaid.

(5) (a) After one month’s continuous service in any qualify-
ing twelve monthly period an employee whose employment is
terminated shall, subject to the provisions of paragraph (b) of
this subclause, be paid one third of a week’s pay at his or her
ordinary rate of wage in respect of each completed month of
service in the qualifying period. The loading prescribed in
subclause (3) of this Clause shall not apply to this pro rata
payment.

(b) Where an employee is justifiably dismissed for miscon-
duct during any twelve monthly qualifying period, the provi-
sions of paragraph (a) of this subclause do not apply in respect
of any completed month of service in that qualifying period.

(6) An employee whose employment terminates after the
employee has completed a twelve monthly qualifying period
and who has not been allowed the leave prescribed in this
Clause in respect of that qualifying period, shall be given pay-
ment in lieu of that leave in accordance with the provisions of
this Clause.

(7) Any time in respect of which an employee is absent from
work, except time for which the employee is entitled to claim
sick pay, or time spent on holidays, annual leave or bereave-
ment leave as prescribed by this Agreement shall not count for
the purpose of determining his or her right to annual leave.

(8) In special circumstances and by mutual consent of the
employee, the employer and the union, annual leave may be
taken in not more than two periods, provided that neither of
such periods shall be of less than one week.

(9) Annual leave shall be granted to and taken by the em-
ployee within a period three months from the day on which it
became due, and the employee shall be given at least two
weeks’ notice by the employer of the date that such leave will
commence.

18.—LONG SERVICE LEAVE
The long service leave provisions published in Volume 59

of the Western Australian Industrial Gazette at Pages 1-6, both
inclusive, are hereby incorporated and shall be deemed to be
part of this Agreement.

19.—PAYMENT OF WAGES
(1) The employer may elect to pay employees in cash, by

cheque or by means of credit transfer to a bank, building soci-
ety or credit union account in the name of the employee. The
day that the credit transfer is credited to the employee’s ac-
count shall be deemed to be the date of payment.

(2) Payment shall be made within three days of the last day
of the pay period. Payment by cash or cheque shall be made
during the employee’s ordinary working hours.

(3) No employer shall change its method of payment to em-
ployees without first giving them at least four week’s notice
of such change.

(4) Employees whose day off falls on pay day and who are
paid by cash or cheque, shall be paid their wages upon request
from the employee to the employer, prior to the employee tak-
ing the day off.

(5) An employee who lawfully terminates employment or is
dismissed for reasons other than misconduct, shall be paid all
wages due to the employee by the employer on the day of
termination of employment, or within twenty four hours fol-
lowing such termination.

(6) At the time of being paid each employee shall be issued
with a statement by the employer showing the gross wages
and allowances and all deductions made therefrom.

(7) (a) The employer may elect to pay employees weekly or
fortnightly in accordance with subclauses (1) to (6) inclusive
of this Clause.

(b) No employer shall change the frequency of payment to
employees without first giving them and the union at least
four weeks notice of such change.

(c) The method of introducing a fortnightly pay system shall
be by the payment of an additional week’s wages in the last
weekly pay before the change to fortnightly pays to be repaid
by equal fortnightly deductions made from the next and sub-

sequent pays, provided that the period of repayment shall not
be less than 10 weeks or by some other method agreed upon
by the union and the employer.

20.—WAGES
(1)The following shall be the minimum rates of weekly wage

payable to employees covered by this Agreement.
Classification (total wage per week) $
Retail Food Employee Grade I 387.20
Retail Food Employee Grade II 387.20
Retail Food Employee Grade III 399.50
Retail Food Employee Grade IV 424.40

(2) A Retail Food Shop Employee Grade I or II who delivers
orders to customers in his or her own vehicle shall receive a
payment, in addition to all other amounts provided in this
Agreement, equal to $1.50 for every delivery in excess of 3.4
deliveries per hour.

21.—JUNIOR EMPLOYEES
(1) Junior employees, other than those engaged in the prepa-

ration and/or serving of alcoholic beverages shall be paid the
percentage of the adult rate, as set out in subclause (2) hereof,
appropriate to their classification as determined by subclause
(1) of Clause 20.—Wages of this Agreement.

(2) The minimum weekly rates of wages for work in ordi-
nary time to be paid to junior employees shall be as follows:

Under 16 years of age 50%
Between 16 and 17 years 50%
Between 17 and 18 years 60%
Between 18 and 19 years 70%
Between 19 and 20 years 80%
At 20 years and over 100%

(3) Any junior employee who is primarily engaged in the prepa-
ration and/or serving of alcoholic beverages shall be paid the
adult rate applicable to a Retail Food Employee Grade III. Any
junior employee whose duties include the preparation and/or
serving of alcoholic beverages shall be at least 18 years of age.

(4) No junior female employee under the age of 18 shall be
employed after 8.00 p.m. on any day without permission in
writing from one of the parents or guardian of such junior
employee.

22.—HIGHER OR LOWER DUTIES
(1) Any employee performing work for two hours or more

in any day on duties carrying a higher prescribed rate of wage
than that in which the employee is engaged, shall be paid the
higher wage for the time so employed, provided that where an
employee is engaged for more than half of one day or shift on
duties carrying a higher rate, the employee shall be paid the
higher rate for such day or shift.

(2) Any employee who is temporarily required to perform
duties carrying a lower prescribed rate of wage, shall do so
without any loss of pay.

(3) The employer may direct any employee to carry out such
duties as are within the limits of an employee’s skill, compe-
tence and training.

23.—UNIFORMS AND LAUNDERING
(1) Where uniforms are required by the employer to be worn

they shall be supplied, laundered and/or dry cleaned by the
employer and remain the property of the employer, provided
that in lieu of the employer laundering and/or dry cleaning
same, the employee shall be paid the following laundry allow-
ance per week:

$
Employees employed on a casual basis 1.50
Employees employed on a part time basis 1.75
Employees employed on a full time basis 2.00

Provided that the provisions of this Clause may be altered
by written agreement between the union and the employer.

(2) Where uniforms are supplied to an employee and where
the value of such uniforms exceeds $30.00, a once only de-
posit of $30.00 shall be paid by the employee by means of six
$5.00 instalments withheld by the employer from the employ-
ee’s wages during the first six pay periods. This deposit shall
be repaid to the employee on termination provided the uni-
forms issued to them are returned to the employer in good
condition, fair wear excepted.
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In lieu of such $30.00 deposit, employers may withhold
$30.00 from the termination payment to any employee until
such time as the employee returns any uniform in his or her
possession in good condition, fair wear excepted.

24.—PROTECTIVE CLOTHING
(1) Employees who are required to wash dishes, clean toi-

lets or otherwise handle detergents, acids, soaps or any injuri-
ous substances shall be supplied, free of charge by the
employer, with rubber gloves or be paid an allowance of $1.00
per week in lieu.

(2) Where the conditions of work are such that employees
are unable to avoid their clothing becoming wet or dirty, they
shall be supplied with suitable protective clothing free of charge
by their employer.

(3) Where conditions of work are such that employees are
unable to avoid their feet becoming wet, they shall be sup-
plied by their employer free of charge with suitable protective
footwear.

(4) All articles supplied shall remain the property of the em-
ployer and shall be returned when required, in good order and
condition, fair wear and tear excepted.

(5) Any dispute in respect to the application of this Clause
may be referred to a Board of Reference.

25.—EMPLOYEES’ EQUIPMENT
(1) All knives, choppers, tools, brushes, towels, and other

utensils, implements and material which may be required to
be used by the employee for the purpose of carrying out his or
her duties, shall be supplied by the employer free of charge.

26.—LIMITATION OF WORK
(1) No female employee may be required to climb ladders

or any substitute therefore unless appropriately attired.
(2) No female employee shall be required to clean out male

public toilets, or male toilets within the employer’s establish-
ment unless it has been determined by a male employee that
the toilets are vacant and arrangements are made to ensure
that the toilets are not in use during the cleaning period.

(3) Employees called upon to carry or lift shall do so in
accordance with the Manual Handling Code of Practise issued
by the Occupational Health, Safety and Welfare Commission
of W.A.

27.—TRAVELLING FACILITIES
(1) Where an employee is detained at work until it is too late

to travel by the last ordinary bus, train or other regular public
conveyance to the employee’s usual place of residence, the
employer shall provide proper conveyance free of charge.

(2) If an employee is required to start work before the first
means of public conveyance (as described in subclause (1) of
this clause) is available to convey the employee from his or
her usual place of residence to the place of employment, the
employer shall provide a conveyance free of charge.

(3) The provisions of this clause do not apply to an em-
ployee who usually has his or her own means of conveyance.

28.—RECORD
(1) The employer shall keep, or cause to be kept, on his or

her business premises, or at each of them if more than one, a
Time and Wages Record, wherein shall be entered the follow-
ing information:

(a) the full name, postal address and occupation of each
employee employed and whether the employee is be-
ing employed on a full time, part time or casual con-
tract of service;

(b) the time each employee commences and finishes
work each day, including any breaks in shift;

(c) the number of hours worked each day by each em-
ployee and the total hours worked each pay period;

(d) the wages and (if any) overtime and allowances paid
to each employee each pay period;

(e) the age of any employee employed on junior rates of pay.
(2) The Record shall be entered up by the employer from

day to day and shall be signed, if correct, by the employee at
the time of being paid. The employer and the employee shall
be severally responsible for the correctness of the Record.

(3) (a) Subject to the provisions of paragraph (b) of this
subclause, the Record shall be open for inspection to a
duly accredited representative of the union on the employ-
er’s premises from Monday to Friday, both inclusive, be-
tween the hours of 9.00 a.m. to 5.00 p.m., (excepting from
12.00 noon to 2.00 p.m.). In the case of any establishment
which is only open for business after 5.00 p.m., or on a
Saturday or Sunday, then the Record shall be open for in-
spection during all working hours. Such representative
shall be permitted time to inspect the Record and, if he or
she requires, shall be allowed to take an extract or copy of
any of the information contained in the Record, which shall
be maintained by the employer on the business premises
for a period of not less than twelve months.

(b) In respect of any establishment, situated outside a radius
of forty kilometres from the General Post Office, Perth, where
the Record for any reason is not available for inspection, an
extract or copy from such Record of Information required by
the Representative shall be forwarded by the employer to the
Registered Office of the union within fourteen days of the date
of the request made to inspect the Record.

(4) For the purposes of this clause the term “Record” shall
mean a book or single document wherein shall be entered all
the information required to be kept in accordance with the
provisions of subclause (1) of this clause.

29.—ROSTER
(1) A roster of the working hours of each full time and part

time employee employed shall be exhibited in the office of
each establishment and in such other place by the employer,
so as  it may be conveniently and readily seen by the em-
ployee employed.

(2) Such roster shall show—
(a) the name, occupation and type of employment of each

employee;
(b) the hours to be worked by each employee each day

and the breaks in shift to be taken.
(3) The roster in the office shall be open for inspection to a

duly accredited representative of the union at such time as the
“Record” is so open for inspection.

(4) Such rosters shall be drawn up in such a manner as to
show the working hours of each employee for at least one
week in advance of the date of the roster, and may only be
altered on account of the sickness of an employee, or by mu-
tual consent between the employee and the employer con-
cerned.

30.—CHANGE AND REST ROOMS
Adequate change and rest rooms shall be provided by the

employer where such are reasonably practicable.

31.—FIRST AID KIT
In each establishment the employer shall provide and con-

tinuously maintain at a place easily accessible to all employ-
ees an adequate First Aid Kit.

32.—POSTING OF AGREEMENT AND UNION
NOTICES

(1) In each establishment, a copy of this Agreement, if sup-
plied by the Union, shall be exhibited by the employer on the
business premises in such a place where it may be conven-
iently and readily seen by each employee employed.

(2) The Secretary of the union, or any other duly accredited
representative of the union, shall be permitted to post notices
relating to union business in a place where it may be conven-
iently and readily seen by each employee employed.

33.—UNDER RATE EMPLOYEES
(1) Any employee who, by reason of old age or infirmity, is

unable to earn the minimum wage, may be paid such lesser
wage as may from time to time be agreed upon in writing
between the union and the employer.

(2) In the event of no agreement being arrived at, the matter
may be referred to a Board of Reference for determination.

(3) After application has been made to a Board, and pending
the Board’s decision, the employee shall be entitled to work
for and be employed at the proposed lesser rate.
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34.—LOCATION ALLOWANCES
(1) Subject to the provisions of this clause, in addition to the

rates prescribed in Clause 20 -Wages of this Agreement, an
employee shall be paid the following weekly allowances when
employed in the towns described hereunder:

TOWN $ 
Agnew 14.80
Argyle 38.50
Balladonia 14.60
Barrow Island 25.10
Boulder 6.10
Broome 23.60
Bullfinch 7.00
Carnarvon 12.00
Cockatoo Island 25.90
Coolgardie 6.10
Cue 15.10
Dampier 20.40
Denham 12.00
Derby 24.50
Esperance 4.50
Eucla 16.50
Exmouth 21.10
Fitzroy Crossing 29.60
Goldsworthy 13.50
Halls Creek 33.70
Kalbarri 5.00
Kalgoorlie 6.10
Kambalda 6.10
Karratha 24.20
Koolan Island 25.90
Koolyanobbing 7.00
Kununurra 38.50
Laverton 15.00
Learmonth 21.10
Leinster 14.80
Leonora 15.00
Madura 15.60
Marble Bar 36.70
Meekatharra 13.00
Mount Magnet 16.10
Mundrabilla 16.10
Newman 14.20
Norseman 12.50
Nullagine 36.60
Onslow 25.10
Pannawonica 19.10
Paraburdoo 19.00
Port Hedland 20.30
Ravensthorpe 7.90
Roebourne 27.80
Sandstone 14.80
Shark Bay 12.00
Shay Gap 13.50
Southern Cross 7.00
Telfer 34.10
Teutonic Bore 14.80
Tom Price 19.00
Whim Creek 24.00
Wickham 23.40
Wiluna 15.10
Wittenoom 32.50
Wyndham 36.40

(2) Except as provided in subclause (3) of this clause, an
employee who has:

(a) a dependant shall be paid double the allowance pre-
scribed in subclause (1) of this clause;

(b) a partial dependant shall be paid the allowance pre-
scribed in subclause (1) of this clause plus the differ-
ence between that rate and the amount such partial
dependant is receiving by way of a district or loca-
tion allowance.

(3) Where an employee:
(a) is provided with board and lodging by the Company,

free of charge;
or

(b) is provided with an allowance in lieu of board and
lodging by virtue of this Agreement;

such employee shall be paid sixty six and two-thirds per cent
of the allowances prescribed in subclause (1) of this clause.

(4) Subject to subclause (2) of this clause, junior employees,
casual employees, part time employees, apprentices receiving
less than adult rate and employees employed for less than a full
week shall receive that proportion of the location allowance as
equates with the proportion that their wage for ordinary hours
that week is to the adult rate for the work performed.

(5) Where an employee is on annual leave or receives pay-
ment in lieu of annual leave he/she shall be paid for the period
of such leave the location allowance to which he/she would
ordinarily be entitled.

(6) Where an employee is on long service leave or other
approved leave with pay (other than annual leave) he/she shall
only be paid location allowance for the period of such leave
he/she remains in the location in which he/she is employed.

(7) For the purposes of this clause:
(a) “Dependant” shall mean—

(i) a spouse or de-facto spouse; or
(ii) a child where there is no spouse or de facto

spouse; who does not receive a district or lo-
cation allowance.

(b) “Partial Dependant” shall mean a “dependant” as
prescribed in paragraph (a) of this subclause who
receives a district or location allowance that is less
than the location allowance prescribed in subclause
(1) of this clause.

(8) Where an employee is employed in a town or location not
specified in this clause the allowance payable for the purpose of
subclause (1) of this clause shall be such amount as may be
agreed between Australian Mines and Metals Association, the
Chamber of Commerce and Industry of Western Australia and
the Trades and Labor Council of Western Australia or, failing
such agreement, as may be determined by the Commission.

(9) Nothing herein contained shall have the effect of reduc-
ing any “district allowance” payable to any employee prior to
the registration of this Agreement.

(10) Subject to the making of a General Order pursuant to
Section 50 of the Act that part of each location allowance rep-
resenting prices shall be varied from the beginning of the first
pay period commencing on or after the first day in July of
each year in accordance with the annual percentage change in
the Consumer Price Index (excluding housing), for Perth meas-
ured to the end of the immediately preceding March quarter,
the calculation to be taken to the nearest ten cents.

35.—MATERNITY LEAVE
(1) Eligibility for Maternity Leave
An employee who becomes pregnant shall, upon production to

her employer of a certificate from a duly qualified medical practi-
tioner stating the presumed date of her confinement, be entitled to
maternity leave provided that she has had not less than 12 months’
continuous service with that employer immediately preceding the
date upon which she proceeds upon such leave.

For the purposes of this Clause:
(a) An “employee” shall include a part-time employee

but shall not include an employee engaged upon
casual or seasonal work.

(b) Maternity leave shall mean unpaid maternity leave.

(2) Period of Leave and Commencement of Leave
(a) Subject to subclauses (3) and (6) of this clause, the

period of maternity leave shall be for an unbroken
period of 12 to 52 weeks and shall include a period
of six weeks’ compulsory leave to be taken immedi-
ately before the presumed date of confinement and a
period of six weeks’ compulsory leave to be taken
immediately following confinement.

(b) An employee shall, not less than 10 weeks prior to
the presumed date of confinement, give notice in writ-
ing to her employer stating the presumed date of
confinement.

(c) An employee shall give not less than four weeks’
notice in writing to her employer of the date upon
which she proposes to commence maternity leave,
stating the period of leave to be taken.
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(d) An employee shall not be in breach of this order as a
consequence of failure to give the stipulated period
of notice in accordance with paragraph (c) hereof if
such failure is occasioned by the confinement occur-
ring earlier than the presumed date.

(3) Transfer to Safe Job
Where, in the opinion of a duly qualified medical prac-

titioner, illness or risks arising out of the pregnancy or
hazards connected with the work assigned to the employee
make it inadvisable for the employee to continue at her
present work, the employee shall, if the employer deems
it practicable, be transferred to a safe job at the rate and
on the conditions attached to that job until the commence-
ment of maternity leave.

If the transfer to a safe job is not practicable, the employee
may, or the employer may require the employee to, take leave
for such period as is certified necessary by a duly qualified
medical practitioner. Such leave shall be treated as maternity
leave for the purposes of subclauses (7), (8), (9) and (10) of
this clause.

(4) Variation of Period of Maternity Leave
(a) Provided the addition does not extend the maternity

leave beyond 52 weeks, the period may be length-
ened once only, save with the agreement of the em-
ployer, by the employee giving not less than 14 days’
notice in writing stating the period by which the leave
is to be lengthened.

(b) The period of leave may, with the consent of the
employer, be shortened by the employee giving not
less than 14 days’ notice in writing stating the period
by which the leave is to be shortened.

(5) Cancellation of Maternity Leave
(a) Maternity leave, applied for but not commenced, shall

be cancelled when the pregnancy of an employee
terminates other than by the birth of a living child.

(b) Where the pregnancy of an employee then on mater-
nity leave terminates other than by the birth of a liv-
ing child, it shall be the right of the employee to
resume work at a time nominated by the employer
which shall not exceed four weeks from the date of
notice in writing by the employee to the employer
that she desires to resume work.

(6) Special Maternity Leave and Sick Leave
(a) Where the pregnancy of an employee not then on

maternity leave terminates after 28 weeks other than
by the birth of a living child then—

(i) she shall be entitled to such period of un-
paid leave (to be known as special mater-
nity leave) as a duly qualified medical
practitioner certifies as necessary before her
return to work, or

(ii) for illness other than the normal consequences
of confinement she shall be entitled, either in
lieu of or in addition to special maternity leave,
to such paid sick leave as to which she is then
entitled and which a duly qualified medical
practitioner certifies as necessary before her
return to work.

(b) Where an employee not then on maternity leave suf-
fers   illness related to her pregnancy, she may take
such paid sick leave as to which she is then entitled
and such further unpaid leave (to be known as spe-
cial maternity leave) as a duly qualified medical prac-
titioner certifies as necessary before her return to
work, provided that the aggregate of paid sick leave,
special maternity leave and maternity leave shall not
exceed 52 weeks.

(c) For the purposes of subclauses (7), (8) and (9) of
this clause, maternity leave shall include special
maternity leave.

(d) An employee returning to work after the comple-
tion of a period of leave taken pursuant to this
subclause shall be entitled to the position which
she held immediately before proceeding on such
leave or, in the case of an employee who has trans-
ferred to a safe job pursuant to subclause (3) of

this clause, to the position she held immediately
before such transfer. Where such position no longer
exists but there are other positions available, for
which the employee is qualified and the duties of
which she is capable of performing, she shall be en-
titled to a position as nearly comparable in status
and salary or wage to that of her former position.

(7) Maternity Leave and Other Leave Entitlements
Provided the aggregate of leave including leave taken pur-

suant to subclauses (3) and (6) of this clause does not exceed
52 weeks,

(a) an employee may, in lieu of or in conjunction with
maternity leave, take any annual leave or long serv-
ice leave or any part thereof to which she is then
entitled.

(b) paid sick leave or other paid authorised Agreement
absences (excluding annual leave or long service
leave), shall not be available to an employee during
her absence on maternity leave.

(8) Effect of Maternity Leave on Employment
Notwithstanding any award, or other provision to the con-

trary, absence on maternity leave shall not break the continu-
ity of service of an employee but shall not be taken into account
in calculating the period of service for any purpose of the agree-
ment.

(9) Termination of Employment
(a) An employee on maternity leave may terminate her

employment at any time during the period of leave
by notice given in accordance with this Agreement.

(b) An employer shall not terminate the employment of
an employee on the ground of her pregnancy or of
her absence on maternity leave, but otherwise the
rights of an employer in relation to termination of
employment are not hereby affected.

(10) Return to Work After Maternity Leave
(a) An employee shall confirm her intention of return-

ing to her work by notice in writing to the employer
given no less than four weeks prior to the expiration
of her period of maternity leave.

(b) An employee, upon the expiration of the notice re-
quired by paragraph (a) of this subclause, shall be
entitled to the position which she held immediately
before proceeding on maternity leave or, in the case
of an employee who was transferred to a safe job
pursuant to subclause (3) of this clause, to the posi-
tion which she held immediately before such trans-
fer. Where such position no longer exists but there
are other positions available for which the employee
is qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and salary or wage to
that of her former position.

(11) Replacement Employees
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
maternity leave.

(b) Before an employer engages a replacement employee
under this subclause, the employer shall inform that
person of the temporary nature of the employment
or transfer and of the rights of the employee who is
being replaced.

(c) Before an employer engages a person to replace an
employee temporarily promoted or transferred in or-
der to replace an employee exercising her rights un-
der this Clause, the employer shall inform that person
of the temporary nature of the promotion or transfer
and of the rights of the employee who is being re-
placed.

(d) Provided that nothing in this subclause shall be con-
strued as requiring an employer to engage a replace-
ment employee.

(e) A replacement employee shall not be entitled to any
of the rights conferred by this Clause except where
her employment continues beyond the 12 months
qualifying period.
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36.—FUTURE ARRANGEMENTS FOR ENTERPRISE
AGREEMENTS

Subject to the Industrial Relations Act 1988 it is the inten-
tion of the parties to negotiate a Certified Agreement prior to
the completion of this agreement.

37.—TRAINEESHIP
(1) Scope
This clause shall apply to a trainee employed under the Aus-

tralian Traineeship System by an employer approved by the
State Management Committee.

(2) Definitions
For the purpose of this clause:

(a) “The Australian Traineeship System” means a struc-
tured system of on-the-job training with an employer
and off-the-job training in a Technical and Further
Education College or other training provider ap-
proved by the State Management Committee.

(b) “Trainee” means an employee engaged under the terms
of this award and in accordance with the provisions of
an Australian Traineeship established pursuant to Sec-
tion 37D of the Industrial Training Act 1975 and ap-
proved by the State Management Committee.

(c) “Traineeship scheme” is a formal agreement of train-
ing approved by the State Management Committee
and registered pursuant to Section 37D of the Indus-
trial Training Act 1975.

(d) “State Management Committee” means a committee com-
prising representatives from the employers, the union,
Technical and Further Education (TAFE) and the relevant
federal state government departments which approve
traineeship arrangements by agreement of each of the par-
ties. The State Management Committee may be estab-
lished pursuant to the provisions of the Industrial Training
Act 1975 or any amendment to or substitution of that Act,
provided that any committee or body established in lieu of
the State Management Committee has the same repre-
sentative structure and decision making processes as that
committee.

(3) Objectives
(a) The objective of this clause is to provide form and

substance of the  conditions of employment, includ-
ing rates of pay, applicable to any  person engaged
under the Australian Traineeship System (ATS) and
who,  being a trainee under that system, is covered
by this agreement.

(b) The purpose is to enhance the skill levels of future
employment prospects for young people.

(c) An objective of the ATS is to provide employment
and training opportunities for young people.

(4) Form of Traineeship Agreement
(a) A traineeship shall be entered into by means of written

agreement in a form approved by the State Manage-
ment Committee and registered in accordance with the
provisions of the Industrial Training Act 1975.

(b) A trainee shall not be engaged on a part time or casual
basis.

(c) The traineeship scheme shall be for a period of 12
months but this period may be varied with the agree-
ment of the union and the employer and with the
approval of the State Management Committee.

(5) Duties and Responsibilities
(a) A trainee shall participate in the approved on-the-

job training scheme and attend the approved off-the-
job training as prescribed in the training scheme.

(b) An employer shall release a trainee from work to
attend the prescribed off-the-job training course and
shall provide the on-the-job training approved by the
State Management Committee.

(c) The employer shall provide the level of supervision
in accordance with the approved training scheme dur-
ing the traineeship period.

(d) The overall traineeship scheme will be monitored
by officers of the Department of Employment, Edu-
cation and Training. An accredited representative of

the union shall have access during ordinary working
hours to inspect the relevant training records and
work books and subject to the approval of the em-
ployer, which shall not be unreasonably withheld,
may interview a trainee with respect to his/her
progress in the scheme.

(6) Overtime and Shift Work
(a) Shift work may be required to be worked by a trainee

to enable the requirements of the training scheme to
be effected. Where shift work is required, the trainee
shall not work on his/her own.

(b) Overtime shall not be worked by trainees except to
enable the requirements of the training scheme to be
effected. When overtime is worked, the relevant pen-
alties and allowances of this agreement shall apply
based on the normal full time hourly rate and paid at
the appropriate time and one half or double time rate.

(7) Wage Rates
The weekly wages payable to a trainee shall be determined

by multiplying the appropriate rate of pay prescribed in this
agreement by 39 which represents actual weeks spent on the
job and dividing that sum by 52 to provide a weekly wage.

(8) Classifications
A trainee shall be classified as a “Retail Food Employee

Grade 1” for the first six months of employment and shall
thereafter be classified as a “Retail Food Employee Grade II”
or “Retail Food Employee Grade III” in accordance with Clause
6.—Definitions of this Agreement.

38.—GRIEVANCE PROCEDURE
(1) Any question, dispute or difficulty arising from this Agree-

ment shall be dealt with in accordance with the following pro-
cedure:

(a) The matter shall first be discussed between the em-
ployee affected and the appropriate supervisor. The
employee may choose to be represented by the un-
ion delegate.

(b) If not settled the matter shall be discussed between the
employee, an accredited representative of the union
and the appropriate representative of the Company.

(c) If not settled the matter shall be discussed between
an official of the union and an appropriate representa-
tive of the Company.

(2) While the matter in dispute is being discussed in accord-
ance with the procedure, as prescribed in subclause (1) hereof,
work shall continue and the status quo as applying before the
dispute shall be maintained. No party shall be prejudiced in
relation to the final settlement by the continuance of work in
accordance with this clause.

(3) It is open to either party at any time to seek the assist-
ance of the Western Australian Industrial Relations Commis-
sion in resolving any dispute.

39. — SIGNATORIES
For and on behalf of the
Shop, Distributive and Allied Employees’
Association of Western Australia

(signed)
Signature
JOSEPH BULLOCK
Name of Signatory
GENERAL SECRETARY
Position of Signatory
RIVER ROOSTER (AUSTRALIA) PTY LTD
For and on behalf of

(signed)
Signature
RAYMOND WOOLLEY
Name of Signatory
DIRECTOR
Position of Signatory
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SDA AND DWA JOBSKILLS NUMBER 1
WAREHOUSE EMPLOYEES’ AGREEMENT

No. AG 213 of 1996.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Shop, Distributive and Allied Employees’ Association
of Western Australia

and

Headlam Computers and Others.

No. AG 213 of 1996.

SDA and DWA Jobskills Number 1 Warehouse Employees’
Agreement, No. AG 213 of 1996.

COMMISSIONER S A CAWLEY.

23 December 1996.

Order.
HAVING heard Mr W Johnston on behalf of the Applicant
and Mr J Peterson as amicus curiae, now therefore I the un-
dersigned, pursuant to the powers conferred under the Indus-
trial Relations Act, 1979, do hereby order —

THAT the agreement expressed in the following sched-
ule to be known as the “SDA and DWA Jobskills Number
1 Warehouse Employees’ Agreement, No. AG 213 of
1996" be and is registered with effect on and from the
18th day of November 1996.

(Sgd.) S.A. CAWLEY,
[L.S] Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the “SDA and DWA

Jobskills Number 1 Warehouse Employees’ Agreement, No.
AG 213 of 1996”.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Object
4. Area and Scope
5. Definitions
6. Terms of Agreement
7. Jobskills Trainee
8. Grievance Procedure
9. Reservation

10. Signature Clause
Schedule A

3.—OBJECT
The object of this Agreement is to provide the form and

substance of the conditions of employment, including rates of
pay, applicable to adult warehouse trainees employed by the
Company in Western Australia through Dillon Whitelaw &
Associates under the Commonwealth Government Jobskills
Program and who but for this agreement would be covered by
the Shop and Warehouse (Wholesale and Retail Establish-
ments) State Award 1977 hereinafter referred to as “the Award”:

4.—AREA AND SCOPE
(1) This agreement applies to employees engaged under the

Jobskills program by the employers named in Schedule A of
this Agreement through DWA in the state of Western Aus-
tralia. In so far as the terms of this agreement vary from the
terms of the Award this agreement shall prevail. In all other
respects the terms of the Award shall continue to operate.

(2) There will be approximately 40 employees covered by
this agreement.

5.—DEFINITIONS
(1) “DWA” shall mean “Dillon Whitelaw & Associates” of

1B Pakenham Street, Fremantle WA 6160 who are responsi-
ble for the management of this program.

(2) “The Company” shall mean any of the employers named
in Schedule A of this Agreement.

(3) “Jobskills Program” shall mean the trial of the Com-
monwealth Government’s Jobskills program in the warehouse
industry. The objective of Jobskills is to improve the long term
employment prospects of people who have been unemployed
for 12 months or more by equipping them with new skills,
work experience and training.

(4) “Jobskills trainee” is an employee who is employed un-
der the conditions applying in the Commonwealth Govern-
ment Jobskills program guidelines.

(5) “SDA” shall mean The Shop, Distributive and Allied
Employees’ Association of Western Australia.

(6) “The Award” shall mean the Shop and Warehouse
(Wholesale and Retail Establishments) State Award 1977.

6.—TERMS OF AGREEMENT
(1) The Agreement shall operate from March 1996 for a pe-

riod of twelve months.
(2) The Agreement may be extended by agreement in writ-

ing between the parties for up to two further periods of six
months.

(3) If not renewed, or after having been renewed twice, the
Agreement shall cease.

(4) This Agreement shall not be used in the arbitration of
any other matter and shall not be seen as a precedent for any
other matter.

7.—JOBSKILLS TRAINEE
(1) Training Conditions

(a) A Jobskills trainee shall attend approved on and off
the job training prescribed in the relevant training
agreement, or as notified to the Jobskills trainee by
the employer or agent.

(b) Jobskills trainees will receive over a period of up to
26 weeks a mix of supervised, structured training on
the job and off the job and the opportunity to prac-
tice new skills in a work environment.

(c) Jobskills trainees may only be engaged by employ-
ers to undertake activities under the Jobskills pro-
gram guidelines. The employer shall ensure that the
Jobskills trainee is permitted to attend the prescribed
off the job training and is provided appropriate on
the job training.

(d) The employer shall provide an appropriate level of
supervision in accordance with the approved train-
ing plan.

(2) Employment Conditions
(a) (i) Jobskills trainees shall be engaged in addition

to existing staff levels.
(ii) No existing casual or part time employee shall

have hours reduced by the employment of a
Jobskills trainee.

(iii) Jobskills trainees shall not fill permanent po-
sitions within any warehousing establishment.

(b) (i) Jobskills trainees shall be engaged for a pe-
riod of 26 weeks as full time employees.

(ii) Notwithstanding placitum (I) above, the un-
ion and the employer may agree in writing for
a period of engagement of less than 26 weeks.

(c) Jobskills trainees shall be permitted to be absent with-
out loss of continuity of employment to attend the
off-the-job training in accordance with the training
plan. However, except for absence provided under
the Award, failure to attend for work or training with-
out an acceptable cause will result in loss of pay for
the period of absence.

(d) Ordinary hours for a Jobskills trainee shall be 7.00am
to 6.00pm Monday to Friday only. Ordinary hours
shall be 38 per week.

(e) Overtime shall not be worked by a Jobskills trainee.
(f) The SDA shall be afforded reasonable access to

Jobskills trainees for the purposes of explaining the
roles and function of the Union and enrolment of the
trainee as a member.
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(3) Wages
The weekly wages payable to Jobskills trainees shall

be $300.00 which rate shall be for all purposes of this
agreement and shall take account of the range and extent
of training provided.

8.—GRIEVANCE PROCEDURE
(1) Any question, dispute or difficulty arising from this Agree-

ment shall be dealt with in accordance with the following pro-
cedure:

(a) The matter shall first be discussed between the em-
ployee affected and the appropriate supervisor. The
employee may choose to be represented by the un-
ion delegate.

(b) If not settled the matter shall be discussed between the
employee, an accredited representative of the union
and the appropriate representative of the Company.

(c) If not settled the matter shall be discussed between
an official of the union and an appropriate representa-
tive of the Company.

(2) While the matter in dispute is being discussed in accord-
ance with the procedure, as prescribed in subclause (1) of this
clause, work shall continue and the status quo as applying be-
fore the dispute shall be maintained. No party shall be preju-
diced in relation to the final settlement by the continuance of
work in accordance with this clause.

(3) It will be open to either party at any time to seek the
assistance of the Western Australian Industrial Relations Com-
mission in resolving any dispute.

9.—RESERVATION
The parties to this agreement reserve the right to seek its

variation or revocation if circumstances develop in the opera-
tion of the Jobskills program which adversely affect their in-
terests or the interests of their members to the extent that the
variation or revocation is warranted.

10.— SIGNATURE CLAUSE
Headlam Computers
Name (print) Terry Mason Signature (signed)
for and on behalf of Headlam Computers
Marubeni Construction & Mining Equipment
Name (print) Richard Edwards Signature (signed)
for and on behalf of Marubeni Construction & Mining Equipment
K&S Blakiston
Name (print) Edward Hartman Signature (signed)
for and on behalf of K&S Blakiston
Houghton Ford
Name (print) Neville Campbell Signature (signed)
for and on behalf of Houghton Ford
JLD Trading
Name (print) Malcolm Levin   Signature (signed)
for and on behalf of JLD Trading
TL Engineering
Name (print) D Bosich   Signature (signed)
for and on behalf of TL Engineering
Hotel & Cafe Supplies
Name (print) C M Samios   Signature (signed)
for and on behalf of Hotel & Cafe Supplies
Brambles Records Management
Name (print) Nicola Beardwood Signature (signed)
for and on behalf of Brambles Records Management
Allwest Scientific Distributors
Name (print) Frank Booth  Signature (signed)
for and on behalf of Allwest Scientific Distributors
ARB 4x4 Accessories
Name (print) Brian Smallwood Signature (signed)
for and on behalf of ARB 4x4 Accessories
Computer Logistics
Name (print) Barrie Beazley Signature (signed)
for and on behalf of Computer Logistics
IKEA
Name (print) Christine Reilly Signature (signed)
for and on behalf of IKEA
Marlows
Name (print) Rebecca Parlun  Signature (signed)
for and on behalf of Marlows
Fast Finishing Services
Name (print) V E Sams  Signature (signed)
for and on behalf of Fast Finishing Services

Tudor House
Name (print) J H Graham  Signature (signed)
for and on behalf of Tudor House
Crystal Soft Drinks
Name (print) P E Barr Signature (signed)
for and on behalf of Crystal Soft Drinks
PEJENI PTY LTD T/A CRYSTAL SOFT DRINKS
The Shop, Distributive and Allied Employees’ Association of West-

ern Australia
Name (print) Joseph Bullock Signature (signed)
for and on behalf of The Shop, Distributive and Allied Employees’

Association of Western Australia
Dillon Whitelaw & Associates
Name (print) Felicity Peterso Signature (signed)
for and on behalf of Dillon Whitelaw & Associates

SCHEDULE A
Headlam Computers,
116 Cambridge Street  West Leederville 6007
Contact: Terry Mason Ph: 388 3640
Marubeni Construction & Mining Equipment
103-109 Radium Road  Welshpool 6106
Contact: Ric Edwards Ph: 451 2177
K&S Blakiston
37 Hector Street  Osborne Park 6017
Contact: Ed Hartman Ph: 446 1250
Rep Sales
12 Moojebing Road  Bayswater 6053
Contact: Michael Orr Ph: 377 1288
Houghton Ford
1006 Albany Highway  East Victoria Park 6101
Contact: Neville Campbell Ph: 360 3311
JLD Trading
73 Victoria Road  Midland 6056
Contact: Malcolm Levin Ph: 274 5900
TL Engineering
300 Collier Road  Bayswater 6053
Contact: D Bosich Ph: 279 5466
Hotel & Cafe Supplies
357 James Street  Perth 6000
Contact: Chris Samios Ph: 328 4500
Brambles Record Management
22 Ledger Road  Balcatta 6021
Contact: Ed McCarthy Ph: 345 3290
Allwest Scientific Distributors
18 Lindsay Street  North Perth 6006
Contact: Frank Booth Ph: 227 8829
ARB 4x4 Accessories
66 Collingwood Street  Osborne Park 6017
Contact: Brian Smallwood Ph: 244 3553
Computer Logistics
245 Harbourne Street  Herdsman Park 6017
Contact: Barry Beazley Ph: 242 3133
IKEA
405 Scarborough Beach Road  Osborne Park 6017
Contact: Christine Reilly Ph: 242 6486
Marlows
Unit 2/1 Teakle Road  Osborne Park 6017
Contact: Rebecca Parkin Ph: 445 3933
Fast Finishing Services
96 Belmont Avenue  Belmont WA 6104
Contact: Nita Sams Ph: 479 4777
Tudor House
286 Albany Highway  Victoria Park WA 6100
Contact: John Graham Ph: 470 2717
Crystal Soft Drinks
17 Clune Street  Bayswater WA 6053
Contact: Peter Barr Ph: 378 1888
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ST JOHN OF GOD HOSPITAL, MURDOCH
MEDICAL PRACTITIONERS INDUSTRIAL

AGREEMENT 1996
No. AG 329 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

St John of God Health System Inc. trading as St John of
God Hospital, Murdoch

and

The Western Australian Branch of the Australian Medical
Association Incorporated.

No. AG 329 of 1996.

COMMISSIONER C.B. PARKS.

22 January 1997.

Order.

REGISTRATION OF AN INDUSTRIAL AGREEMENT
No. AG 329 OF 1996.

HAVING heard Mr I. Oakley on behalf of the first named
party and Mr P. Jennings on behalf of the second named party
and by consent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders:

THAT the document titled the St John of God Hospital,
Murdoch Medical Practitioners Industrial Agreement
1996, filed in the Commission on 6 December 1996 and
as subsequently amended by the parties, signed by me for
identification, be and is hereby registered as an Industrial
Agreement.

(Sgd.) C.B. PARKS,
[L.S] Commissioner.

AGREEMENT

1.—TITLE
This Agreement shall be known as the St John of God Hos-

pital, Murdoch Medical Practitioners Industrial Agreement
1996.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Application and Parties Bound
4. Term of Agreement
5. Definitions
6. Appointment of Medical Practitioner/Contract of

Service
7. Salaries and Salary Ranges
8. Authority to Render Accounts
9. Casual

10. Sessional Medical Practitioners
11. Hours, On Call and Call Back
12. No Reduction
13. Shift and Weekend Work
14. Superannuation
15. Salary Sacrifice/Packaging
16. Annual Leave
17. Public Holidays
18. Sick Leave
19. Long Service Leave
20. Family Leave
21. Bereavement Leave
22. Parental Leave
23. Conference and Study Leave
24. Redundancy
25 Professional Indemnity
26. Ethics
27. Health and Safety
28. Grievance/Dispute Settling Procedure
29. Agreement Flexibility
30. Renegotiation of Agreement
31. Signing of Agreement, Common Seal

Schedule A—Full Time Medical Practitioners
Schedule B—Sessional Medical Practitioners

3.—APPLICATION AND PARTIES BOUND
(1) This Agreement shall bind St John of God Health Sys-

tem Inc. and the Western Australian branch of the Australian
Medical Association Incorporated (“the parties”) and shall
apply to medical practitioners employed in the Emergency De-
partment at St John of God Hospital Murdoch in the classifi-
cations contained in Schedules A and B.

(2) It is estimated that the number of employees who will be
bound by this Agreement is 25.

4.—TERM OF AGREEMENT
This Agreement shall operate from the first pay period be-

ginning on or after the date of registration and shall remain in
force until 1 March 1999.

5.—DEFINITIONS
“Association” means the WA Branch of the Australian Medi-

cal Association Incorporated.
“Credentials Committee” means the committee established by

the hospital to advise on the clinical privileges and scope of
appointment appropriate to individual medical practitioners.

“Employer” means St John of God Health System Inc. or,
where the context so admits, St John of God Hospital Murdoch.

“General Practitioner” means a registered medical practi-
tioner, other than a medical officer or specialist, engaged in
the provision of primary, continuing whole patient care to in-
dividuals, families and their community.

“Hospital” means St John of God Hospital Murdoch.
“Medical Advisory Committee” means the committee es-

tablished to advise the hospital on patient care and clinical
practice.

“Medical Practitioner” means a person, not being a body
corporate, who is registered under the Medical Act 1894 as
amended from time to time.

“On Call” means being directed by the employer to remain
readily contactable and available to return to work.

“Senior Medical Officer” means a medical practitioner, other
than a general practitioner, who does not have a specialist quali-
fication but who practices without clinical supervision in a
specialist area; and/or has significant administrative duties;
and/or clinically supervises medical practitioners.

“Specialist” means a medical practitioner who holds the
appropriate higher qualification of a University or College
recognized under the Health Insurance Act (Cth) and who prac-
tices in that specialty.

“Vocationally Registered General Practitioner” means a
medical practitioner who has been granted Vocationally Reg-
istered status under the Health Insurance Act (Cth).

6.—APPOINTMENT OF MEDICAL PRACTITIONER/
CONTRACT OF SERVICE

(1) The contract of service shall be between the medical prac-
titioner and the employer and may be terminated by not less
than 3 month’s notice on either side given in writing on any
day or by the payment or forfeiture as the case may be of 3
month’s salary. A lesser period of notice may be given by agree-
ment between the medical practitioner and the employer.

Provided that the employer must not terminate the employ-
ment unless there is a valid reason, or valid reasons, connected
with the medical practitioner’s capacity or conduct or based
on the operational requirements of the hospital.

(2) Notwithstanding the provisions of subclause (1) a medi-
cal practitioner shall be appointed subject to a probationary
period of six months.  In the case of a full time medical prac-
titioner the employer may extend the period of probation for a
further period of up to six months. During the period of proba-
tion either party may terminate the employment contract by
giving 4 weeks notice or such lesser period as is agreed be-
tween the medical practitioner and the employer.

(3) All appointments of medical practitioners shall be sub-
ject to credentialling by the Credentials Committee.

(4) A medical practitioner shall be appointed to work in ac-
cordance with his/her duty statement and the Hospital’s poli-
cies/procedures.
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(5) Notwithstanding the provisions of subclauses (1) and
(2), the employer may at any time, without prior notice, dis-
miss the medical practitioner for refusal or neglect to obey
lawful orders or for serious misconduct.

7.—SALARIES AND SALARY RANGES
(1) Full time medical practitioners shall be paid in accord-

ance with Schedule A.
(2) Sessional medical practitioners shall be paid in accord-

ance with Schedule B.
(3) Provided that the salary/payment levels apply as follows:

Levels
(a) General Practitioner (not vocationally

registered) 13-15
inclusive

(b) Vocationally Registered General
Practitioner. 13-17

inclusive
(c) Senior Medical Officer 15-17

inclusive
(d) Specialist 15-23

inclusive

And provided that all medical practitioners are placed within
the relevant range according to years of relevant experience.

(4) Subject to good conduct, satisfactory annual perform-
ance appraisal, diligence and efficiency a medical practitioner
shall proceed from the point of entry in the salary range to the
maximum of the salary range by annual increments according
to the increments of such salary range.

Provided that a medical practitioner shall not be appointed
at or proceed to salary level 23 unless the conditions set out in
Clause 3.2(4) of the Western Australian Government Health
Industry Medical Officers and Medical Practitioners Agree-
ment 1996 have been met.

(5) Salaries shall be reviewed annually with effect from 1
July each year. Any increases shall take effect from the first
pay period in each financial year.

8.—AUTHORITY TO RENDER ACCOUNTS
A medical practitioner shall give to the hospital written au-

thority to render accounts in the medical practitioner name
after the medical practitioner has assessed the fee for service.
Income for all services provided in the emergency department
shall be retained by the hospital.

9.—CASUAL
(1) Casual medical practitioners may be employed by the

Hospital to provide cover where necessary for up to 6 months
in any period of engagement.

(2) Medical practitioners so employed shall be engaged for
minimum periods of 3½ hours.

(3) The ordinary rate payable shall be the appropriate salary
rate prescribed in Schedule A with the addition of a 20% load-
ing in lieu of leave entitlements.

(4) The contract of service of a casual may be terminated by
either party giving one hour’s notice or payment or forfeiture,
as the case may be, of one hour’s salary in lieu thereof.

10.—SESSIONAL MEDICAL PRACTITIONERS
(1) Medical practitioners employed on a sessional basis shall

be paid fortnightly at the sessional rate set out in Schedule B.
(2) Where a sessional medical practitioner has demonstrated

the incurrence of private practice costs outside the hospital, a
further loading shall be paid at the rate of 14% of the sessional
payment, exclusive of superannuation contributions specified
by the Superannuation Guarantee (Administration) Act 1992,
on each session allocated up to and including 5 sessions. The
medical practitioner must demonstrate the incurrence of pri-
vate practice costs annually.

Where a sessional medical practitioner by agreement with
the hospital works sessions in excess of 5 per week, the pri-
vate practice loading on the 6th session shall be reduced to
10% and for the 7th session shall be 5%.

No private practice loading is payable for sessions which
attract any penalty payment specified in Clause 13 or for ses-
sions worked in excess of 7 per week.

(3) (a) A session is a notional half day of approximately
three and a half hours spent by the medical practitioner in at-
tending patients. A session can be a continuous working pe-
riod or be made up of any combinations of part sessions. Where
a sessional medical practitioner works sessions outside of 8
am to 6 pm Monday to Friday, or on public holidays, the rate
detailed in Clause 13 shall apply.

(b) Where a sessional medical practitioner is rostered on
call for a specified period outside the agreed hours, payment
shall be made in accordance with Clause 12.

(4) Sessions shall count as qualifying service for annual leave
and sick leave on the following basis:

(a) Annual Leave
Normal entitlement as prescribed by Clause 16. A
medical practitioner’s salary during the period of such
leave shall be calculated in accordance with the
number of sessions worked.

(b) Sick Leave
Normal credits prescribed by Clause 18 shall accrue
to a medical practitioner. Payment made for sick leave
granted in respect of sessional service shall be at the
salary rate prescribed in subclause (1) of this clause.

(5) A medical practitioner employed on a sessional basis
shall be given the benefit of public holidays provided by Clause
17 without variation to the medical practitioner’s sessional rate
of payment provided the public holidays occur on a day on
which a session is normally worked.

Provided that where a medical practitioner is required to work
on a public holiday the provisions of Clause 17(5) shall apply.

(6) Sessional medical practitioners shall accrue long service
leave according to the number of sessions worked. The rate of
accrual shall be as prescribed by Clause 19. Payment made for
long service leave granted to a medical practitioner in respect
of sessional service shall be adjusted according to the sessions
worked by the medical practitioner subject to the following:

(a) If a medical practitioner consistently worked on a
sessional basis for a regular number of sessions dur-
ing the whole of qualifying service, the medical prac-
titioner shall continue to be paid the salary determined
on that basis during the long service leave.

(b) If a medical practitioner has worked a varying number
of weekly sessions during qualifying service, the pay-
ment for long service leave granted in respect of ses-
sional service shall be calculated at the salary rate
applicable to the medical practitioner at the time of
taking the long service leave with the number of ses-
sions for which payment is to be made being calcu-
lated by averaging the number of sessions for which
the medical practitioner is employed over the quali-
fying period.
Example:
Payment for long service leave granted for 15 years’
service consisting of nine years working four ses-
sions a week and six years working two sessions a
week shall be calculated as follows:

(a) 9/15 of leave paid at the rate applicable for
four sessions; and

(b) 6/15 of leave paid at the rate applicable for
two sessions.

This provision also applies in respect of that portion
of service of a full time medical practitioner who
has been employed on a sessional basis for part of
the period of qualifying service.

(7) Sessional medical practitioners shall not be entitled to
paid annual conference leave. This does not preclude the em-
ployer from granting discretionary paid or unpaid leave in ac-
cordance with Clause 23(2).

11.—HOURS, ON CALL AND CALL BACK
(1) Hours of work for full time medical practitioners are to

be consistent with professional practice. These hours are de-
termined by consultation between the medical practitioner and
the employer.

Solely for administrative purposes, when calculating enti-
tlements to leave and other benefits which are expressed in
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days and weeks in this Agreement, a full time medical practi-
tioner’s hours of work will nominally be 37.5 per week.

(2) (a) A full time medical practitioner may be rostered for
128 hours in any four week cycle and be placed on call for a
continuous period of up to 24 hours a week without additional
remuneration. In such a case the maximum number of shifts in
any four week cycle shall be 14.

(b) Where such medical practitioner is recalled to work, dur-
ing the on call period specified in paragraph (a), the first 5
hours of recall, or the first two recalls totalling not more than
5 hours, in each such on call period shall not attract any addi-
tional remuneration.

Where under this arrangement there are more than two re-
calls, or where more than 5 hours of recall are worked, in a 24
hour on call period, any additional hours worked shall be paid
for at the rate of time and one half.

(3) A medical practitioner placed on call, other than in ac-
cordance with subclause (2), shall be paid an allowance of
$8.22 for each hour on call. Provided that the allowance shall
not be paid with respect to any period for which payment is
made in accordance with subclause (4) when the medical prac-
titioner is recalled to work.

This allowance may be adjusted during the life of this Agree-
ment by agreement between the parties.

(4) The following provisions shall apply to a medical practi-
tioner recalled to work, other than in accordance with subclause
(2):

(a) The medical practitioner shall be paid a minimum of
two hours at the rate of time and a half. For this pur-
pose, payment to a sessional medical practitioner
shall be calculated on the basis of the salary pre-
scribed for a full time medical practitioner at the same
salary point.

(b) The medical practitioner shall not be obliged to work
for two hours if the work for which the medical prac-
titioner was recalled is completed in less time, pro-
vided that if the medical practitioner is called out
within two hours of starting work on a previous re-
call the medical practitioner shall not be entitled to
any further payment for the time worked within that
period of two hours.

(c) Time worked in excess of the two hour call back
period shall be remunerated at the rate of time and
one half.

(d) Payment for the call back shall commence from:
(i) In the case of a medical practitioner who is on

call, the time the medical practitioner starts
work;

(ii) In the case of a medical practitioner who is
not on call, the time the medical practitioner
embarks on the journey to attend the call. Pro-
vided that where a medical practitioner is re-
called within 2 hours prior to commencing
normal duty, any time spent in travelling shall
not be included in actual duty performed for
the purpose of determining payment under this
paragraph.

(5) The provisions of this clause may be varied by agree-
ment between the medical practitioner and the Hospital.

12.—NO REDUCTION
No medical practitioner shall suffer a reduction in (pre-tax)

income as a result of the implementation of this Agreement.

13.—SHIFTS AND WEEKEND WORK
(1) Full Time Medical Practitioners

(a) A full time medical practitioner shall, in addition to
the salaries prescribed in Clause 7 and Schedule A
hereof, be paid an annual loading of 23%, payable
fortnightly as part of salary, to compensate for the
requirement to work evening, night, weekend and
public holiday shifts.

(b) Full time medical practitioners may on average be re-
quired to work, as a condition of their employment,
four weekend day shifts and seven evening and night
shifts in each cycle of 14 shifts. Provided that full time

medical practitioners shall be expected to work the
same proportion of evening, night, weekend and pub-
lic holiday shifts as sessional medical practitioners.

(2) Sessional and Casual Medical Practitioners
(a) Where a sessional or casual medical practitioner be-

gins ordinary hours of work at or after 12.00 noon
and before 4.00 am, he/she shall be paid, with re-
spect to those ordinary hours, a loading of 12½% in
addition to his/her ordinary rate.

(b) The provisions of paragraph (a) do not apply to a
sessional or casual medical practitioner who on any
day commences work at or after 12.00 noon and com-
pletes those hours at or before 6.00 pm.

(c) Where a sessional or casual medical practitioner
agrees to work a broken shift, at the hospital’s re-
quest, each portion of that shift shall be considered a
separate shift for the purposes of this subclause.

(d) Where a sessional or casual medical practitioner
works ordinary hours on a Saturday or Sunday, the
medical practitioner shall be paid, with respect to
those ordinary hours, a loading of 50% in addition to
his/her ordinary rate.

(e) Where a sessional or casual medical practitioner
works ordinary hours on a public holiday, the medi-
cal practitioner shall be paid, with respect to those
ordinary hours, a loading of 150% in addition to his/
her ordinary rate. Provided that, if the hospital agrees,
the medical practitioner may be paid with respect to
those ordinary hours, a loading of 50% in addition to
his/her ordinary rate and, in addition, be allowed to
observe the holiday on a day mutually acceptable to
the hospital and the medical practitioner.

(f) Where a sessional or casual medical practitioner
works hours that would entitle him/her to more than
one of the loadings payable in accordance with this
subclause, only the highest loading shall apply.

(g) Provided that a sessional medical practitioner shall
not be entitled to claim the 14% private practice load-
ing for sessions which attract any shift or weekend
penalty payment specified in this subclause.

(h) Provided that in the case of casuals the loadings pre-
scribed in this subclause shall be calculated on the
appropriate salary rate prescribed in Schedule A.

14.—SUPERANNUATION
Medical practitioners appointed under this agreement shall

as a minimum receive an employer level of superannuation
contribution as specified by the Superannuation Guarantee
(Administration) Act 1992. The medical practitioner can des-
ignate a superannuation fund which complies with the Super-
annuation Guarantee (Administration) Act 1992 into which
the employer contribution(s) shall be paid.

For the purpose of calculating superannuation entitlements
the medical practitioner’s earnings base shall include the base
rate prescribed in Schedule A or B, as the case may be, and
any applicable shift, weekend or public holiday penalty.

15.—SALARY SACRIFICE/PACKAGING
Full time medical practitioners, and sessional medical prac-

titioners who work a regular number of hours, may sacrifice
up to 30% of the medical practitioner’s base salary (in the
case of full time medical practitioners this shall include the
loading prescribed in Clause 13(1)) for an agreed benefit of
package of benefits to be provided by the employer. The amount
sacrificed and remaining benefits must together equate to the
gross value of the benefits payable to the medical practitioner
before tax such that the gross benefits payable to the medical
practitioner as a consequence of the sacrifice is not in any way
reduced.

The list of benefits, from which the medical practitioner may
choose, in exchange for a salary sacrifice is:

1. Payment of private health insurance;
2. Education expenses for self/family;
3. Novation of a motor vehicle lease;
4. Contributions to a superannuation fund nominated

by the medical practitioner;



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.406

5. Mortgage expenses;
6. Other matters subject to agreement with the employer.

The following conditions will apply:
(a) The medical practitioner will, commencing from the

date of receipt of written notification by the employer,
pay any subsequent fringe benefits tax liability in-
curred by the employer arising out of the provision
of any non-cash benefit to the medical practitioner
under this clause.

(b) The medical practitioner has the ability to vary the
packaging arrangement every 6 months subject to
giving 4 weeks notice. The medical practitioner may
elect to cancel any salary packaging arrangements
subject to the giving of a period of notice of four
weeks. Provided that where the employer and the
medical practitioner agree a lesser period of notice
may be agreed.

(c) The provision of packaged remuneration to medical
practitioners is dependent on St John of God Health
Care System Inc. retaining its exemption from the
various forms of taxation which impact on such ar-
rangements.

(d) The cancellation of salary packaging does not cancel
or otherwise affect the operation of this agreement.

Provided that the amount packaged shall be applied within
the relevant financial year.

16.—ANNUAL LEAVE
(1) (a) Except as provided in paragraph (b), medical practi-

tioners employed on a full-time basis shall be entitled to four
weeks’ annual leave on full pay at the completion of 52 weeks’
continuous service.

(b) Medical practitioners who are rostered to work their or-
dinary hours on Sundays and/or public holidays during a quali-
fying period of employment for annual leave shall be entitled
to receive additional annual leave as follows—

(i) If 35 ordinary shifts on such days have been
worked—one week.

(ii) If less than 35 ordinary shifts on such days have been
worked the medical practitioner shall be entitled to
have one additional day’s leave for each seven ordi-
nary shifts so worked, provided that the maximum
additional leave shall not exceed five working days.

(c) A medical practitioner who during a qualifying period
towards an entitlement of annual leave was employed con-
tinuously on both a full-time and sessional basis or a sessional
basis only may elect to take a lesser period of annual leave
calculated by converting the sessional service to equivalent
full-time service.

(2) A medical practitioner may take annual leave during the
period in which it accrues, but the time during which the leave
may be taken is subject to the approval of the employer. All
annual leave taken shall be at the rate of salary applicable at
the time of taking such leave.

(3) When the convenience of the hospital is served the em-
ployer may approve the deferment of the commencing date
for taking annual leave, but such approval shall only remain in
force for one year.

The employer may renew the approval referred to immedi-
ately above for a further period of a year or further periods of
a year but so that a medical practitioner does not at any time
accumulate more than three years’ entitlement.

Where the convenience of the employer is served the em-
ployer may approve the deferment of the commencement date
for taking annual leave so that a medical practitioner accumu-
lates more than three years’ entitlement, subject to any condi-
tion which the employer may determine.

When a medical practitioner who has received approval to
defer the commencement date for taking annual leave under
this subclause next proceeds on annual leave, the annual leave
first accrued shall be the first leave taken.

(4) Notwithstanding the provisions of this clause, the em-
ployer may direct a medical practitioner to take accrued an-
nual leave and may determine the date on which such leave
shall commence.

(5) Medical practitioners upon request shall receive their
ordinary pay and any allowances due to them for the period of
their annual leave prior to going on such annual leave.

(6) (a) If after four weeks’ continuous service in any quali-
fying 52 week period, a medical practitioner lawfully termi-
nates service, or employment is terminated by the employer
through no fault of the medical practitioner, the medical prac-
titioner shall be paid one-fifty-second of the entitlement to
annual leave in respect of each completed week of continuous
service in that qualifying period.

(b) If the services of a medical practitioner terminate and
the medical practitioner has taken a period of annual leave in
accordance with subclause (2) of this clause, and if the period
of leave so taken exceeds that which would become due pur-
suant to paragraph (a) of this subclause, the medical practi-
tioner shall be liable to pay the amount representing the
difference between the amount received for the period of an-
nual leave taken and the amount which would have accrued in
accordance with subclause (1) of this clause. The employer
may deduct this amount from money due to the medical prac-
titioner by reason of the other provisions of this Agreement at
the time of termination. Provided that no refund is required in
the event of the death of the medical practitioner.

(c) In addition to any payment to which a medical practi-
tioner may be entitled under this clause, where a medical prac-
titioner’s employment is terminated after the completion of
52 weeks’ continuous service and the medical practitioner has
not been allowed the annual leave prescribed under this Agree-
ment, the medical practitioner shall be given payment in lieu
of that leave.

(7) Annual leave loading has been annualized into the base
salary.

(8) A medical practitioner who has been permitted to
proceed on annual leave and who ceases duty before com-
pleting the required continuous service to accrue such leave
must refund the value for the unearned pro rata portion,
but no refund is required in the event of the death of a
medical practitioner.

(9) Payment in lieu of annual leave shall be made on the
death, resignation or retirement of a medical practitioner.

(10) A medical practitioner employed on a sessional basis
shall receive payment for annual leave in accordance with
Clause 10 of this Agreement.

17.—PUBLIC HOLIDAYS
(1) A medical practitioner employed on a full time basis is

entitled to the following public holidays in accordance with
the Public and Bank Holidays Act, 1972:

New Years Day, Australia Day, Labour Day, Good Fri-
day, Easter Monday, Anzac Day, Foundation Day, Sover-
eign’s Birthday, Christmas Day, Boxing Day.

 (2) When any of the days mentioned in subclause (1) hereof
falls on a Saturday or Sunday the holiday shall be observed on
the next succeeding Monday, provided that when Boxing Day
falls on a Saturday, Sunday or Monday the holiday shall be
observed on the next succeeding Tuesday.

(3) When any of the days observed as a holiday in this clause
fall during a period of annual leave the holiday or holidays
shall be observed on the next succeeding work day or days as
the case may be after completion of that annual leave.

(4) When any of the days observed as a holiday as prescribed
in this clause fall on a day when a medical practitioner is
rostered off duty and the medical practitioner has not been
required to work on that day the medical practitioner shall be
paid as if the day was an ordinary working day or if the em-
ployer agrees be allowed to take a day’s holiday in lieu of the
holiday at a time mutually acceptable to the employer and the
medical practitioner.

(5) A medical practitioner who is required to be on call on a
day observed as a public holiday during what would normally
have been the medical practitioner’s ordinary hours shall be
allowed to observe that holiday on a day mutually acceptable
to the hospital and the medical practitioner.

(6) A medical practitioner employed on a sessional basis
shall be entitled to public holidays in accordance with Clause
10 of this Agreement.
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18.—SICK LEAVE
(1) A medical practitioner who is incapacitated for duty in

consequence of illness or injury shall, as soon as possible,
notify the employer of the fact and shall also advise the likely
date of resuming duty.

(2) No sick leave with pay exceeding two consecutive work-
ing days shall be granted without an adequate medical certifi-
cate or other evidence satisfactory to the employer. Provided
that the number of days sick leave which may be granted with-
out the production of a medical certificate shall not exceed, in
the aggregate, five working days in any one calendar year.

(3) A medical practitioner who is unable to resume duty on
the expiration of the period shown in the first certificate, shall
produce a further certificate and shall continue to do so upon
the expiration of the period respectively covered by such cer-
tificates.

(4) Where a medical practitioner is ill during a period of
annual leave and produces at the time, or as soon as practica-
ble thereafter, medical evidence to the satisfaction of the em-
ployer that the medical practitioner is or was as a result of the
illness confined to the medical practitioner’s place of residence
or a hospital for a period of at least seven consecutive calen-
dar days, the employer may grant the medical practitioner sick
leave for the period during which the medical practitioner was
so confined and reinstate the medical practitioner annual leave
equivalent to the period of confinement.

(5) Where a medical practitioner is ill during the period of
long service leave and produces at the time or as soon as prac-
ticable thereafter medical evidence to the satisfaction of the
employer that the medical practitioner is or was confined to
the medical practitioner’s place of residence or a hospital for a
period of at least fourteen consecutive calendar days, the em-
ployer may grant sick leave for the period during which the
medical practitioner was so confined and reinstate the medi-
cal practitioner long service leave equivalent to the period of
confinement.

(6) The basis for determining the leave of absence on the
grounds of illness that may be granted shall be ascertained by
crediting the medical practitioner concerned with the follow-
ing periods, but the leave shall be cumulative:

Working Day’s
Leave on Full Pay

(a) On day of employment of
the medical practitioner 5

(b) On completion by the medical
practitioner six months service 5

(c) On completion by the medical
practitioner of twelve months
service and on completion of each
additional twelve months
service by the medical practitioner 10

(7) No leave on account of illness or injury shall be granted
with pay if the illness or injury has been caused by miscon-
duct of the medical practitioner or in any case of absence from
duty without sufficient cause.

(8) Where a medical practitioner suffers a disability within
the meaning of Section 5 of the Workers’ Compensation and
Rehabilitation Act 1981, which necessitates that medical prac-
titioner being absent from duty, sick leave with pay shall be
granted to the extent of sick leave credits. In accordance with
Section 80(2) of the Workers’ Compensation and Rehabilita-
tion Act 1981 where the claim for workers’ compensation is
decided in favor of the medical practitioner, sick leave credit
is to be reinstated and the period of absence shall be granted as
sick leave without pay.

(9) A pregnant medical practitioner shall not be refused sick
leave by reason only that the “illness or injury” encountered
by the medical practitioner is associated with the pregnancy.

19.—LONG SERVICE LEAVE
(1) The long service leave provisions published in Volume

73 of the Western Australian Industrial Gazette at pages 1 to 4
as updated from time to time, are incorporated in and deemed
to be part of this Agreement.

(2) Provided that the leave to which a medical practitioner
shall be entitled or deemed to be entitled shall be as provided
in this clause:

Where a medical practitioner has completed at least 10
years’ service the amount of leave shall be:

(a) in respect of 10 years service so completed—
eight and two thirds weeks leave;

(b) in respect of the next 5 years service completed
after such 10 years—four and one thirds weeks
leave;

(c) in respect of each 10 years service completed
after such 15 years—eight and two thirds
weeks leave;

(d) on the termination of the medical practition-
er’s employment—

(i) by his/her death;
(ii) in any circumstances otherwise than by

the employer for serious misconduct;
in respect of the number of years’ service with the
employer completed since he/she last became enti-
tled to an amount of long service leave, a propor-
tionate amount on the basis of eight and two thirds
weeks for 10 years service.

(3) Leave shall be granted and taken as soon as reason-
ably practicable after the right thereto accrues due or at such
time or times as may be agreed between the medical practi-
tioner and the hospital.

(4) A medical practitioner who during a qualifying period
towards an entitlement of long service leave was employed
continuously on both a full-time and sessional basis or a ses-
sional basis only may elect to take a lesser period of annual
leave calculated by converting the sessional service to equiva-
lent full-time service.

20.—FAMILY LEAVE
(1) A medical practitioner is entitled to paid family leave of

up to [2] days in a calendar year to care for an ill family mem-
ber provided the days used are sick leave entitlements accrued
from the previous years of service and are not the medical
practitioner’s entitlements for the current year.

(2) In this subclause “family member” means the medical
practitioner’s spouse, de facto spouse, child, stepchild, parent,
step parent or another person who lives with the medical prac-
titioner as a member of the medical practitioner’s family.

(3) Family leave is not cumulative from year to year.
(4) An absence on family leave must, if required by the Hos-

pital, be supported by a certificate, dated at the time of the
absence, from a registered medical practitioner, stating that
the family member was ill.

21.—BEREAVEMENT LEAVE
(1) A medical practitioner is entitled to paid bereavement

leave for up to [2] days on the death of a spouse, de facto
spouse, child, stepchild, parent, step parent or another person
who, immediately before that person’s death, lived with the
medical practitioner as a member of the medical practitioner’s
family.

(2) Bereavement leave must be supported by evidence that
would satisfy a reasonable person as to:

(a) the death that is the subject of the leave sought; and
(b) the relationship of the medical practitioner to the de-

ceased person if the employer requires this.

22.—PARENTAL LEAVE
A medical practitioner shall be entitled to Parental Leave in

accordance with Division 6—Parental Leave of the Minimum
Conditions of Employment Act 1993.

23.—CONFERENCE AND STUDY LEAVE
(1) Conference Leave: Leave of up to two weeks, on full

pay, shall be allowed to each medical practitioner during each
year of continuous service, provided that where in any year of
continuous service, the whole or any part of such leave is not
taken by the medical practitioner nor granted by the employer,
any leave not so taken shall be granted during the following
year; provided further that the maximum amount of such leave
that may be allowed to any medical practitioner shall not ex-
ceed four (4) weeks in any year of continuous service.
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Reasonable conference, travel and accommodation expenses
shall be paid on production of the appropriate receipts where
it is agreed that a conference or course of study is relevant or
beneficial to the hospital.

(2) Study Leave: Additional paid study leave of up to one
week and/or unpaid leave (and/or payment of additional ex-
penses) may be agreed to by the employer where a course of
study, maintenance of professional standards or development
program is relevant or beneficial to the hospital.

24.—REDUNDANCY
In addition to the notice requirements contained in Clause 6

a medical practitioner whose employment is terminated on the
grounds of redundancy shall be entitled to the following amount
of severance pay in respect of a continuous period of service:

Period of Continuous Service Severance Pay
Less than 1 year Nil
1 year but less than 2 years 1 week
2 years but less than 3 years 3 weeks
3 years but less than 4 years 5 weeks
4 years but less than 5 years 7 weeks
5 years but less than 6 years 9 weeks
Thereafter 1 weeks additional

pay for each
additional year of
service

A week’s pay means the ordinary weekly rate of wage for
the medical practitioner concerned.

25.—PROFESSIONAL INDEMNITY
The Hospital shall indemnify and keep indemnified the medi-

cal practitioner from and in respect of all claims, demands,
actions, proceedings, judgements, damages, losses, costs and
expenses which may be brought against the medical practi-
tioner or which the medical practitioner may suffer or incur or
to which the medical practitioner may be put as the conse-
quence of any act done or omitted to be done by the medical
practitioner in the course of the engagement of the medical
practitioner by the hospital pursuant to and in accordance with
the provisions of this Agreement PROVIDED THAT neither
the hospital nor the medical practitioner shall make any state-
ment in respect of any act done or omitted to be done by the
medical practitioner which is or could be construed to be an
admission of liability or negligence in the care or treatment of
any patient without the consent in writing of both the other of
them and that other’s insurer.

26.—ETHICS
The AMA Code of Ethics shall govern the professional con-

duct of the employer and medical practitioners covered by this
Agreement.

27.—HEALTH AND SAFETY
The Hospital shall provide medical practitioners with such

protection from injury and equivalent compensation or other
cover with such amenities as are required to be provided by
any statute or regulation thereunder or industrial award for the
protection and comfort of workers employed or engaged in
the same or any similar class or work in Western Australia.

28.—GRIEVANCE/DISPUTE SETTING PROCEDURES
(a) When a medical practitioner has a grievance arising from

his/her/their contract to raise with the Hospital, the Director
of Emergency Medicine shall be advised in the first instance.
Provided that, where a medical practitioner claims to have been
aggrieved by the Director of Emergency Medicine or if the
matter is unresolved, the Chairman of the Medical Committee
shall also be informed.

(b) If the grievance is not resolved, the Director and/or Chair-
man of the Medical Advisory Committee shall advise the Chief
Executive Officer of:

(i) the nature of grievance; and
(ii) the action taken

(c) If the grievance is not resolved by the Chief Executive
Officer within fourteen (14) days, the Chief Executive Officer
shall inform the medical practitioner of his/her right to be rep-
resented at a meeting of the parties by a representative of the
Association.

(d) If not settled at that meeting, the grievance may be for-
mally submitted in writing to the Hospital by the Association
and the grievance discussed by representatives of the Associa-
tion and the Hospital. Where agreement still cannot be reached
the grievance shall be referred for resolution to an arbitrator
and with such terms of reference as mutually agreed to be-
tween the Hospital and Association.

(e) The Association shall endeavor to ensure that the vis-
iting medical practitioner concerned continues providing
services in a normal manner until the grievance has been
resolved in accordance with the procedures set out above,
or as otherwise agreed by the Hospital, except where the
safety of a visiting medical practitioner or patients is con-
cerned.

(f) The provisions contained in this Clause shall also apply
to the resolution of questions, disputes or difficulties arising
under this Agreement.

29.—AGREEMENT FLEXIBILITY
In recognition of the need for maximum flexibility within

this Agreement:
(1) where the Association and the employer agree, mu-

tually acceptable alternative terms and conditions
may be implemented in substitution of those speci-
fied in this Agreement; and/or

(2) a medical practitioner may by agreement in writing
with the employer receive an all in salary in full sat-
isfaction of the monetary entitlements prescribed by
this Agreement. Provided that the rate shall not when
viewed objectively, and having regard to the whole
of the medical practitioner’s terms and conditions of
employment, be less favorable to the medical practi-
tioner than the entitlements otherwise available un-
der this Agreement.

30.—RENEGOTIATION OF AGREEMENT
Negotiations for a new agreement will commence at least

six months prior to the date of expiration of this Agree-
ment.

If at the date of expiration no new agreement has been reached
then this Agreement shall continue until such time as a new
agreement is entered into.

31.—SIGNING OF AGREEMENT/COMMON SEAL
Dated this day 3rd December 1996
Signature (signed by G.L. Palmer)
Signed by G.L. Palmer
Chief Executive Officer    St John of God Hospital Murdoch
(Position)
as agent for and on behalf of the employer
L.D. Bassett Name
(signed by L.D. Bassett) Signature
The Common Seal of the Western Australian Branch of the

Australian Medical Association was hereunto affixed in the
presence of:

Peter Lynne Jennings Name
(signed by P. Jennings) Signature

(Common Seal affixed)
in the presence of
Paul Constantine Boyatzis Name
(signed by P.C. Boyatzis) Signature

SCHEDULE A—FULL TIME
Medical practitioners engaged on a full time basis shall be

paid in accordance with the following scale:
Classification Level Base Base

Annual Annual
Salary Salary
at date at 1 Jan

of Agmt 1997
+%2

GP (YR 1)
VRGP (YR 1) 13 96313 98240



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 40977 W.A.I.G.

Classification Level Base Base
Annual Annual
Salary Salary
at date at 1 Jan

of Agmt 1997
+%2

GP (YR 2)
VRGP (YR 2) 14 100681 102695
GP (YR 3)
VRGP (YR 3)
SNR MED OFFICER (NON
SPECIALIST/ SPECIALIST)
(YR1)
SPECIALIST (YR 1) 15 105023 107123
VRGP (YR 4)
SNR MED OFFICER (NON
SPECIALIST / SPECIALIST)
(YR 2)
SPECIALIST (YR 2) 16 109386 111574
VRGP (YR 5)
SNR MED OFFICER (NON
SPECIALIST/ SPECIALIST)
(YR 3)
SPECIALIST (YR 3) 17 114907 117205
SNR MED OFFICER
(SPECIALIST QUALS) (YR 4)
SPECIALIST (YR 4) 18 117886 120243
SNR MED OFFICER
(SPECIALIST QUALS) (YR 5)
SPECIALIST (YR 5) 19 119105 121487
SNR MED OFFICER
(SPECIALIST QUALS) (YR 6)
SPECIALIST (YR 6) 20 120881 123298
SNR MED OFFICER
(SPECIALIST QUALS) (YR 7)
SPECIALIST (YR 7) 21 124849 127346
SNR MED OFFICER
(SPECIALIST QUALS) (YR 8)
SPECIALIST (YR 8) 22 127332 129878
SNR MED OFFICER
(SPECIALIST QUALS)
SPECIALIST 23 132694 135348

SCHEDULE B—SESSIONAL
Medical practitioners employed on a sessional basis shall be

paid fortnightly at the sessional rate in accordance with the
following scale:
Classification Level Base Base

Session Session
at date at 1 Jan

of Agmt 1997
+%2

GP (YR 1)
VRGP (YR 1) 13 184.63 188.32
GP (YR 2)
VRGP (YR 2) 14 193.00 196.86
GP (YR 3)
VRGP (YR 3)
SNR MED OFFICER (NON
SPECIALIST/ SPECIALIST)
(YR 1)
SPECIALIST (YR 1) 15 201.32 205.35
VRGP (YR 4)
SNR MED OFFICER (NON
SPECIALIST / SPECIALIST)
(YR 2)
SPECIALIST (YR 2) 16 209.68 213.87
VRGP (YR 5)
SNR MED OFFICER (NON
SPECIALIST / SPECIALIST)
(YR 3)

Classification Level Base Base
Annual Annual
Salary Salary
at date at 1 Jan

of Agmt 1997
+%2

SPECIALIST (YR 3) 17 220.27 224.67
SNR MED OFFICER
(SPECIALIST QUALS) (YR 4)
SPECIALIST (YR 4) 18 225.98 230.50
SNR MED OFFICER
(SPECIALIST QUALS) (YR 5)
SPECIALIST (YR 5) 19 228.32 232.89
SNR MED OFFICER
(SPECIALIST QUALS) (YR 6)
SPECIALIST (YR 6) 20 231.73 236.36
SNR MED OFFICER
(SPECIALIST QUALS) (YR 7)
SPECIALIST (YR 7) 21 239.33 244.12
SNR MED OFFICER
(SPECIALIST QUALS) (YR 8)
SPECIALIST (YR 8) 22 244.09 248.97
SNR MED OFFICER
(SPECIALIST QUALS)
SPECIALIST 23 254.37 259.46

SWAN BREWERY (UTILITIES OPERATORS)
ENTERPRISE AGREEMENT 1996

No. AG 338 of 1996.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Construction, Mining, Energy, Timberyards, Sawmills
and Woodworkers Union of Australia—Western Australian

Branch

and

Swan Brewery Company Pty Ltd

No. AG 338 of 1996.

Swan Brewery (Utilities Operators) Enterprise Agreement
1996

COMMISSIONER S A CAWLEY.

30 January 1997.

Order.
HAVING heard Ms D MacTiernan on behalf of the appli-

cant and Mr A Cottrell on behalf of the respondent, now there-
fore I the undersigned, pursuant to the powers conferred under
the Industrial Relations Act, 1979, and by consent, do hereby
order —

1. THAT the agreement to be known as the “Swan
Brewery (Utilities Operators) Enterprise Agreement
1996” as detailed in the following Schedule shall be
and is registered.

2. THAT this agreement shall replace “The Swan Brew-
ery and Construction, Mining, Energy, Timberyards,
Sawmills and Woodworkers’ Union of Australia
(Western Australia Branch) Agreement 1995, No. AG
120 of 1995”.

(Sgd.) S.A. CAWLEY,
[L.S] Commissioner.
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Schedule.

1.—TITLE
This Agreement shall be referred to as the Swan Brewery

(Utilities Operators) Enterprise Agreement 1996.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Scope
4. Parties Bound
5. Relationship to Parent Agreement
6. Period of Operation
7. Aims of the Agreement
8. Commitments
9. Contract of Employment

10. Hours of Work
11. Overtime
12. Roster—Single Person Operation
13. Remuneration
14. Annual Leave
15. Long Service Leave
16. Personal Leave
17. Parental Leave
18. Record
19. Clothing/Work Clothing
20. Dispute Settling Procedure
21. Productivity Based Rewards
22. Performance Based Pay System
23. Signatories

3.—AREA AND SCOPE
The Swan Brewery Company Limited operating within the

State of Western Australia and Employees who are eligible to
be members of The Construction, Mining, Energy, Timber-
yards, Sawmills and Woodworkers Union of Australia—West-
ern Australian Branch.

At the time of registration the Agreement covers ten (10)
employees.

4.—PARTIES BOUND
This Agreement shall be binding on the Swan Brewery Com-

pany Pty Limited and The Construction, Mining, Energy, Tim-
beryards, Sawmills and Woodworkers Union of
Australia—Western Australian Branch.

5.—RELATIONSHIP TO PARENT AGREEMENT
This Agreement shall be read in conjunction with the Brew-

ery Engine Drivers and Firemen Agreement 1979.

6.—PERIOD OF OPERATION
This Agreement shall operate from 1 September 1996 until

28 February 1999. The parties commit to commence negotia-
tions on a future agreement no later than three (3) months prior
to the expiration of this Agreement.

7.—AIMS OF THE AGREEMENT
To provide a framework whereby there is —

(1) Respect and enhancement for the quality of work,
social and family life.

(2) Equity in remuneration.
(3) Opportunity for employee development and

growth.
(4) A consultative structure that enhances communica-

tion between the parties.
(5) Development of employment arrangements that pro-

vide an ongoing business advantage to the company
and employees.

8.—COMMITMENTS
(1) The parties agree that there will be no extra claims in

relation to wages unless consistent with this agreement.

(2) The parties will meet to review this agreement at least
ninety (90) days prior to its expiry.

(3) Subject to subclause (1) of this clause, any part of this
agreement can be varied by mutual consent.

9.—CONTRACT OF EMPLOYMENT
(1) Probationary Employment
Employment other than casual shall be subject to the satis-

factory completion of a probationary period of service of no
greater than three months.

During the probationary period of service, employment shall
be by the week.

The Employer shall provide regular feed back to the em-
ployee during the probationary period of employment and shall
identify areas of work employment which need to be improved
before the employee can be confirmed in the position.

(2) Continuing Employment
The period of notice for continuing employees, shall be one

month unless a lesser period is agreed to between the parties,
if the lesser period is not agreed then there may be a forfeiture
of wages.

(a) Full time Continuing Employment
A full time continuing employee shall work in ac-
cordance with the Bank of Hours clause as specified
in Clause 10.—Hours of Work, of this Agreement
and hence shall be entitled to the full rates of pay
and conditions as specified in this document.

(b) Part time Continuing Employment
A continuing employee may be engaged for only a
proportion of the bank of hours and shall be entitled
to the rates of pay and conditions specified in this
document on the equivalent pro-rata basis.

(3) Fixed Term Employment
The parties acknowledge that from time to time due to spe-

cial circumstances such as employees being on extended leave
or the requirement for a particular project to be undertaken
that an employee may be engaged for a fixed term.

An employee engaged on a fixed-term basis shall be entitled
to the rates of pay and conditions as specified in this agree-
ment and should the contract be for less than twelve (12)
months, pro rata entitlements shall be paid out at the cessation
of the contract.

Fixed term employment may be either full time or part time.
(4) Casual Employment
A casual employee is one who is engaged and employed as

such.
A casual employee engaged to carry out duties in the con-

tinuous shift roster shall be paid ordinary times hourly rate
(base rate plus shift premium) plus 20% loading in lieu of
annual leave, personal leave and public holidays.

A casual employee engaged to carry out duties other than those
associated with the continuous shift roster, shall be paid an hourly
rate based on the base salary plus the 20% loading. Afternoon,
night and weekend penalties will be paid if applicable.

A casual will not be engaged for a period extending beyond
one month. Should the period need to be extended there will
be consultation with the Union.

(5) Summary Termination
The service of an employee may be summarily terminated

where the employee without reasonable cause or the permis-
sion of the employer has been absent from duty, or has been
found guilty of serious misconduct justifying dismissal.

10.—HOURS OF WORK
(1) This agreement is based on a 35 hour week, Monday to

Friday. The parties acknowledge however that the operation
of the Utilities section is based on the need for a continuous
shift roster and as such a Bank of Hours shall govern the op-
eration of hours for the Utilities operators employed as part of
the continuous shift operation.

(2) Bank of Hours
(a) This Agreement is based upon a Bank Of Hours prin-

ciple, whereby each employee will work 1905 hours
per annum and receive 175 hours annual leave, which
equates to 5 weeks.

(b) Utilities Operators will work a twelve (12) hour con-
tinuous shift roster twenty four (24) hours a day seven
(7) days a week year round. Hours will accumulate
yearly from 1 September to 31 August of each year.
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(c) In conjunction with their Manager, the Utilities Op-
erators will assist in management of the roster to en-
sure that the Bank Of Hours is achieved but not
exceeded, while minimising excessive debits and/or
credits throughout the year.

(d) During the year, the hours will be monitored
(monthly) and if the accumulated hours are off tar-
get for achievement of 1905 per annum, Operators
will by Agreement either —

(i) take time off; or
(ii) work additional hours to maintain target.

11.—OVERTIME
If the Bank of Hours is exceeded as at the end of August the

hours in excess of 1905 will be paid at double time.

12.—ROSTER—SINGLE PERSON OPERATION
(1) Under this Agreement, there is an introduction of single

person operation which shall be reviewed on an on going ba-
sis.

(2) The shift roster shall be designed by the Utilities Opera-
tors in conjunction with their Manager.

(3) It is recognised by the parties that on any shift in which
an operator is working by himself/herself they shall only be
responsible for a restricted number of duties, the scope of which
shall be agreed between the parties.

(4) The Employer shall ensure that all necessary safety
mechanisms are put in place prior to the commencement of
any single person shifts.

13.—REMUNERATION
(1) This agreement provides the Utilities Operators with an

increase in remuneration to the annual salary
indicated below.
(2) Payments are to be in two components —

(a) Base
U3 Utilities Operator $39,000 per annum.
U4 Utilities Operator $41,000 per annum.
The Base includes —

• Payment for holiday bonus.
• Payment for Christmas bonus.
• Payment for 2.5 hours per week overtime.
• Payment for 20 beer tickets.
• Payment of service pay.
• Payment of accrued sick leave.

(b) Penalty Allowance
A penalty allowance of $22,000 is payable to both
U3 and U4 operators and compensates for —

• Shift work allowance.
• Penalty rates for week-end work.
• Working a bank of hours of 1905.
• Penalty rates for public holidays.
• The penalty rate will be fixed at a 54% of mid

point of the Lion Nathan Australia Level 7
salary range.

(c) Pay Arrangements
The base is used for the calculation of superannua-
tion payments, and bonus payments.
Otherwise Utilities operators will receive equal fort-
nightly pays.

14.—ANNUAL LEAVE
(1) The Annual Leave entitlement for continuous shift em-

ployees shall be 175 hours, which equates to 5 weeks entitle-
ment.

(2) Leave falls due after the completion of each 12 months
continuous service. Leave accrues pro rata for each completed
week and is paid out on that basis on termination of employ-
ment.

(3) Subject to the provision of continuous coverage, it is
desirable that employees do not accrue more than one (1) years
leave entitlement unless there is mutual agreement to the con-
trary.

(4) The annual leave roster is the responsibility of the Utili-
ties Operators.

15.—LONG SERVICE LEAVE
An employee’s long service leave will be in accordance with

the Western Australia Industrial Relations Commission Gen-
eral Order for Long Service Leave, except for the following
conditions —

(1) For each completed ten years’ service, 455 hours
leave, which equates to 13 weeks entitlement.

(2) Where at least seven (7) years’ service has been com-
pleted and employment is terminated, pro rata pay-
ment shall be made for each completed year of
service, except where an employee is made redun-
dant when pro rata payment is made after one (1)
completed years’ service.

(3) During the second and subsequent ten (10) year pe-
riods of service, an employee may take pro rata long
service leave after the fifth (5th) year, provided no-
tice satisfactory to the employer is given.

16.—PERSONAL LEAVE
(1) Utilities Operators will be paid at the rate due for that

day for any reasonable absence, provided the Employer is sat-
isfied that the absence is due to bone fide reason such as sick
leave, family or compassionate leave.

(2) The Employer may review payment subject to the im-
pact of any prolonged or repetitive absence on the employees
performance, or on the efficient functioning of the Utilities
department.

(3) If such a review is to be undertaken the Union is to be
notified and consulted.

17.—PARENTAL LEAVE
(1) Maternity Leave shall be in accordance with the Parent

Agreement.
(2) Paternity Leave shall be in accordance with the standard

established by the Australian Industrial Relations Commis-
sion.

18.—RECORD
(1) This clause is inserted into this agreement as a result of

legislation which came into effect on 16 January 1996.
(2) The employer bound by this agreement shall maintain a

time and wages record for each employee.
(3) The entries in the time and wages records for each em-

ployee shall include the employee’s name and details of the
employee’s job classification or description, and any other
detail required by this agreement.

(4) The employer must ensure that each entry in the time
and wages record is retained for not less than seven (7) years
after it is made.

(5) A representative of an organisation of employees shall
have the power to inspect the time and wages records of an
employee or former employee.

(6) The power of inspection may not be exercised for the
purpose of inspecting the time and wages records of an em-
ployee or former employee who —

(a) is not a member of the organisation; and
(b) has notified the employer in writing that the employee

or former employee does not consent to a representa-
tive of an organisation of employees having access
to those records.

(7) The power of inspection may only be exercised by a repre-
sentative of an organisation of employees authorised in accord-
ance with the rules of the organisation to exercise the power.

(8) The representative is empowered to inspect any notifica-
tion that an employee or former employee does not consent to
a representative having access to time and wages records.

(9) A person who has given a notification referred to in para-
graph (b) of subclause (6) hereof may, by notice in writing to
the employer, withdraw the notification and, upon that with-
drawal, the notification ceases to be of effect.

(10) Before exercising a power of inspection the representa-
tive shall give reasonable notice of not less than 24 hours to
the employer.
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(11) The employer shall endeavour to —
(a) maintain the time and wages records of employees

in such a manner that access by a representative of
an organisation to the records of employees does not
give access to records of employees who are not
members of the organisation and have notified the
employer that they do not consent to a representa-
tive of an organisation of employees having access
to the records;

(b) ensure that a representative of an organisation does
not obtain access to the records of employees who
are not members of the organisation and have noti-
fied the employer that they do not consent to a repre-
sentative of an organisation of employees having
access to the records; and

(c) ascertain whether an employee or prospective em-
ployee does not consent to a representative of an or-
ganisation of employees having access to the time
and wages records of the employee or prospective
employee.

(12) A person shall not by threats or intimidation persuade
or attempt to persuade an employee or prospective employee
to give, or refuse to give, written notification that the employee
or prospective employee does not consent to a representative
of an organisation of employees having access to the time and
wages records of that employee or prospective employee.

(13) The employer must ensure that any notification from
an employee or former employee in accordance with this clause
shall be retained for not less than seven (7) years.

(14) There shall be a liberty to apply to amend this clause at
any time.

(15) Any employer or organisation bound by or party to this
agreement may apply to the Western Australian Industrial
Relations Commission at any time in relation to this clause.

19.—CLOTHING/WORK CLOTHING
The Employer will provide uniforms and safety equipment

by agreement, as follows —
(1) Five (5) shirts and three (3) trousers for initial issue

and subsequently on a needs basis.
(2) Two (2) polo shirts per annum.
(3) One (1) Jacket or jumper for initial issue and subse-

quently on a needs basis.

20.—DISPUTE SETTLING PROCEDURE
(1) Intent
The Union and the Employer agree that when a question,

dispute or difficulty arises that the procedure as outlined be-
low will be followed.

The intent of the disputes settling procedure herein is:
(a) To promote the early resolution of disputes by meas-

ures based on open consultation, co-operation dis-
closure of relevant information and discussion.

(b) To achieve negotiated settlements.
(c) The Union and the employer accept that in order to

allow for the intent of the disputes settling proce-
dure they will avoid stoppages of work, lockouts or
any bans or limitations on the performance of work
while the disputes settling procedure is being fol-
lowed. During this procedure the status quo existing
prior to the dispute will be maintained until such time
as the dispute is resolved.

(d) The Union and the Employer agree that no change
in or new work practices will be implemented when
the procedure in subclause (3) of this clause is in
progress other than by agreement of the parties.

(2) Dispute Settling Procedure
There will be three (3) stages which must be followed through

unless resolution of the issue/s is achieved before or during
one of the stages and provided that either party has the right at
any time to raise an issue at a higher stage:

(a) Stage 1:
The issue/s will be raised between the employee/s
and the immediate supervisor/s or if the employee/s
so desires with the Union representative on site and

discussions of the issue/s will take place between
the immediate employer supervisors and the Union
representatives on site and/or the employee/s con-
cerned.

(b) Stage 2:
The issue/s will be discussed by more senior man-
agement and the Union representative/s on site.

(c) Stage 3:
The issue/s will be discussed by Union representa-
tives as determined by the Union’s executive and
employer representatives.

(3) There must be no undue delay in invoking the dispute
settling procedure in an endeavour to settle any dispute and it
will be done by formal notification by one party to the other.

(4) There must be no undue delay in following through each
stage of the disputes settling procedure as required; and a total
of seven (7) days from the formal notification of a dispute
should be allowed for completion of all stages.

21.—PRODUCTIVITY BASED PAY REWARDS
(1) A sliding scale system of bonus will operate based on a

7.5% (of base) payment for achievement of 100% of bonus
target.

(2) Bonus targets for future years shall be negotiated 90 days
before the commencement of the operating years, 1 Septem-
ber.

22.—PERFORMANCE BASED PAY SYSTEM
This Agreement will introduce the concept of performance

based pay for the Utilities Operators. It is recognised by all
parties that this is a diversion from the traditional approach to
achieving pay increases for the Utilities Operators and as such
the parties commit themselves to scrutinising the process on
an ongoing basis throughout the life of this Agreement, most
particularly in December 1997 and February 1999.

(1) Performance Appraisal
Performance Appraisal shall be conducted throughout the

year by the employee, the Utilities Operators as a team and
Brewing Services Engineer.

The average score on the Performance Appraisals conducted
throughout the year shall be used to calculate the employees
pay increase based on the system outlined below —

Performance Increase
Below Target 0
On Target 1—3
Above Target 4—7
Exceptional 8—10

The Performance Appraisal process will be designed by the
Employer, Employees and Union.

(2) Where an employee has qualified for pay increase via
the performance appraisal system, it shall be payable from 1
September of the relevant year.

23.—SIGNATORIES
For and Behalf of :
The Swan Brewery Company Pty Limited
(signed) 12/12/96
A.W. Cottrell Dated:
For and Behalf of :
The Construction, Mining, Energy, Timberyards, Sawmills

and Woodworkers Union of Australia (W.A. Branch)
(signed) 16/12/96

Dated:
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T & T BRICKLAYERS INDUSTRIAL AGREEMENT
No. AG 217 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Thomas Bird trading as T & T Bricklayers.

No. AG 217 of 1996.

COMMISSIONER P E SCOTT.

9 January 1997.

Order.
WHEREAS this is an application for the registration of an
industrial agreement pursuant to section 41 of the Industrial
Relations Act, 1979; and

WHEREAS a hearing was convened on Monday the 9th day
of September 1996; and

WHEREAS that hearing was adjourned to allow confirma-
tion of the correct name of the Respondent and the number of
employees covered by the agreement; and

WHEREAS the Commission wrote to the Respondent on
the 10th day of September 1996 requesting confirmation by
the 24th day of September 1996, to which no reply was re-
ceived; and

WHEREAS a further hearing was convened on Tuesday the
1st day of October 1996 at which the Commission directed
the union contact the Respondent for confirmation; and

WHEREAS at 25 November 1996, the Commission had re-
ceived no advice from either the Respondent or the Applicant;
and

WHEREAS the Commission advised the parties by letter
dated 27 November 1996 that unless advice was received by
4.00pm on Friday 6 December 1996 that the application for
registration would be dismissed; and

WHEREAS no advice has been received;
NOW THEREFORE, the Commission, pursuant to the pow-

ers conferred on it under the Industrial Relations Act, 1979
hereby orders:

THAT this application be, and is hereby dismissed.
(Sgd.) P.E. SCOTT,

[L.S] Commissioner.

TOWN OF ALBANY OUTSIDE WORKERS
(CARPENTERS & METAL TRADES) CERTIFIED

AGREEMENT 1996
No. AG 309 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Construction, Mining, Energy, Timberyards, Sawmills
And Woodworkers Union Of Australia—Western Australia

Branch

and

Town Of Albany And Another.

No. AG 309 of 1996.

Town of Albany Outside Workers (Carpenters & Metal
Trades) Certified Agreement 1996.

SENIOR COMMISSIONER G.L. FIELDING.

28 January 1997.

Order.
HAVING heard Ms D. MacTiernan on behalf of the Applicant
and Mr G.C. Sturman on behalf of the Automotive, Food,
Metals, Engineering, Printing and Kindred Industries Union
of Workers, Western Australian Branch, and there being no

appearance on behalf of the Town of Albany, but by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders:

THAT the agreement made between the parties and
lodged in the Commission on the 15th day of November,
1996 and subsequently varied and entitled Town of Albany
Outside Workers (Carpenters & Metal Trades) Certified
Agreement 1996 be registered as an industrial agreement
forthwith in the terms of the following schedule.

(Sgd.) G.L. FIELDING,
[L.S] Senior Commissioner.

Schedule.

1.—TITLE:
THIS AGREEMENT SHALL BE KNOWN AS THE TOWN

OF ALBANY OUTSIDE WORKERS (CARPENTERS &
METAL TRADES) CERTIFIED AGREEMENT 1996.

2.—PARTIES
THIS AGREEMENT IS BETWEEN THE;
Construction, Mining, Energy, Timberyards, Sawmills and

Woodworkers’ Union of Australia (W.A. Branch); and
Automotive, Foods, Metals, Engineering, Printing and Kin-

dred Industries Union of Workers Western Australian Branch
(Hereinafter referred to as “The Unions”); and

The Town of Albany (Hereinafter referred to as “The Em-
ployer”); and

Those “Outside Workers” of the Town of Albany who are
employed under the Building Trades (General) Award No.31
of 1966, and the Metal Trades (General) Award No. 10 of 1965.

2A.—APPLICATION OF THIS AGREEMENT
This agreement shall apply to the Town of Albany and shall

be binding on the three employees based at the Town of Albany
Depot, situated on North Road, Albany, Western Australia who
are employed under Metal Workers (General) Award No. 10
of 1965 and the Building Trades (General) Award No.31 of
1966, whether they are members of a union or not, and on the
union, its officers and members, and shall also apply to any
new employee regardless of contract employed during the life
of the agreement

3.—DATE OF OPERATION & RE-NEGOTIATION OF
AGREEMENT:

3.1 This agreement shall come into effect from the first
pay period following registration with the WA In-
dustrial Relations Commission and remain in force
for a period of 2 years.

3.2 It is agreed that this agreement replaces the all pre-
vious agreement between the parties, if any.

3.3 It is agreed between the parties that no later than six (6)
months prior to the expiration of this agreement, discus-
sions shall commence between the parties as to whether
this agreement shall continue, be re-negotiated or expire
at the end of the period mentioned in 3.1.

3.4 The agreement will continue beyond the expiry date
unless either party gives thirty (30) days notice of
withdrawal from the Agreement.

3.5 During this six (6) month period, neither party shall
undertake any precipitative action designed to co-
erce the other party.

4.—AIMS OF AGREEMENT:
The principal aim of this Enterprise Agreement is to achieve

the following:
• improve productivity through the attainment of a pro-

ductivity culture;
• effective and customer focussed delivery of services;
• efficient, competitive and accountable work practises
• a safe working environment in which employees take

the highest level of personal responsibility that is
practical, for attaining safe, efficient, effective and
co-ordinated operations;
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• a culture of seeking excellence in service delivery,
continuous improvement, with motivated and chal-
lenged employees;

• a skilled, motivated and reliable workforce, with em-
ployees that have a high level of morale and job se-
curity.

It is agreed that the following three staged plan be imple-
mented to deliver improved work practices and to ensure the
viability of the ‘outside workers’ operations:

Stage 1:
Restructuring of the workforce such that teams of em-

ployees in each major work area are created, reporting
via a team leader (or leading hand), directly to a co-
ordinator. These teams shall be invited to undertake ap-
propriate training to allow these ‘self managed work
teams’ to operate effectively. Stage 1 is to be completed
by 15 December 1996.

Stage 2:
Development and achievement of quality assurance cer-

tification (to ISO 9000 standards), in each of the major
work activities. The aim of Stage 2 is to ensure each ma-
jor work area operates best practice in their field, and
delivers high quality and competitive services. Stage 2 is
to be completed by 19 December 1997.

Stage 3:
Implementation of a planned Best Practice Programme

including competitive testing and bench marking in each
of the major work activities, to be completed by 30 June
1998.

5.—SELF MANAGED WORK TEAMS
It is agreed that self managed work teams be developed, and

that the teams shall accept responsibility for the delivery of
quality service. In particular, work teams shall accept respon-
sibility for the planning of total days work and achieving the
continuity in the days work, effective communication with and
support of Works Co-ordinator and Team Leaders, improved
working relationships between co-workers, observance of
Occupation Health and Safety requirements and other relevant
Council policies.

Achievement of the implementation of the self managed
work teams is to be confirmed with key performance indi-
cators.

6.—SKILL ACQUISITION & TRAINING
It is agreed that a training programme be developed to sup-

port the implementation of self management and competitive
testing principles and to equip employees for the responsibili-
ties involved.

As far as practicable, training shall be conducted at times
when there is least disruption to the work programme. It is
agreed that travel to off-site training venues including after
hours, travelling shall be at single time rates.

Whenever possible, the training provided shall be accred-
ited and recognised in accordance with the National Training
Standards relating to competency.

7.—TRAINING & HIGHER DUTIES
Where the employer invites an employee to undertake

training at a higher level and such training is agreed to by
the employee the higher duties clause of the award shall
not apply.

Such training shall be recorded in hours and shall not ex-
ceed a maximum of 152 hours in total, in any single type of
training. Prior to this provision applying, the Works Co-
ordinator or Team Leader shall determine with the employee
whether the new task is training.

Where training has been undertaken and the new skills are
required and subsequently used, then reclassification (either
temporarily or permanently, as appropriate) shall occur from
the date when the higher skills begin to be used after comple-
tion of training.

These arrangements do not vary award provisions relating
to staff undertaking higher duties where staff training is not
required.

8.—OPPORTUNITIES FOR IMPROVED WORK
PRACTICES

It is agreed that improvement opportunities be explored and
implementation plans be developed by the Outside Workers
Consultative Committee. The Committee shall be equally rep-
resented by employees and employers representatives, and shall
meet on an “as required basis”. Topics for discussion shall
include (but are not limited to):

(a) Identification of under utilised equipment and redun-
dant practices;

(b) Identification of procedures to assist in developing
ways to reduce overheads;

(c) Documenting of procedures;
(d) Establishment of standards and systems of control;
(e) Communication with the workforce; and
(f) Safety in the workplace.

9.—COMPETITIVE TESTING & WORKPLACE ISSUES
Workplace issues, such as matters relating to contracting out Council

services and competitive tendering shall be referred to the Outside
Workers Consultative Committee on a consultative basis.

Where Council is considering calling tenders for work which
is currently carried out by the existing employees covered by
this Agreement, prior advice shall be given to workplace rep-
resentatives with the intention to enable input into the prepa-
ration of specifications and definition of scope of work.

This does not limit Council’s right to contract out or com-
petitively tender works as it considers appropriate.

10.—COMMUNICATION
The parties are committed to maintain regular and efficient

communication to all employees and agree to develop a com-
munication mechanism. Employees will be encouraged to ex-
press their views, and contribute towards improvements in
work practices and services provided throughout the Council.

11.—PERFORMANCE REVIEW
It is agreed that:

(a) the Town of Albany’s system of performance review
and development including the annual assessment
of training needs be continued;

(b) key performance indicators in respect of each work
activity be developed and implemented by the team
members and be monitored by the teams, in conjunc-
tion with the Works Co-ordinator;

(c) key performance indicators in respect of sick leave,
accidents in the workplace and accident re-occurrence
be developed and implemented by the Works Co-
ordinator and Team Leaders, and be monitored by
the Outside Workers Consultative Committee; and

(d) key performance indicators shall be developed as part
of Stage 1 (the creation and operating of self man-
aged work teams) by 30 April 1997.

12.—PERFORMANCE RECOGNITION
The parties agree to work together to develop a performance

recognition scheme to be implemented during the first twelve
months of the agreement being operational.

13.—REDEPLOYMENT, REDUNDANCY AND EARLY
RETIREMENT

(a) In the event of workplace change, unsuccessful competi-
tive tendering, privatisation or closure of sections or section
of the outside employees, employees on mutual agreement with
the Town of Albany shall be entitled to select one of the fol-
lowing options:

(i) Voluntary severance based on 12 weeks notice, plus
severance pay of 2 weeks for every year of service
to a maximum of 26 weeks, in addition to leave en-
titlements.

(ii) Redeployment and retraining into another part of the
Council and without loss of existing classification,
where positions are available and appropriate to the
employee.

(iii) Where practicable and acceptable to all parties, an
employment contract with the successful tender will
be offered.
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14.—HOURS
14.1 The ordinary hours of work for all employees covered

by this agreement shall not be more than 38 hours per week
averaged over 48 working weeks per year, to be worked Mon-
day to Friday between the hours of 6.00 am and 6.00 pm, ex-
cept as varied by this Agreement. (This allows for four weeks
Annual paid leave).

14.2 Employees may be requested without prior notice to
work 26 minutes beyond their normal finishing time on that day
so as to complete jobs and/or tasks, during the peak construction
period of 26 weeks (approximately 1 October to 31 March).

An employee shall accede to any such request unless there
is a very good reason which prevents him/her from doing so.
 14.3 (a) Overtime rates shall not apply to work performed in

accordance with clause 14.2 above.
(b) Employees who perform work in accordance with

clause 14.2 above shall:
(i) be paid at ordinary time rates;

(ii) be allowed to accrue time in lieu at ordinary
time rates (ie. single time); or

(iii) a combination of paragraphs (i) and (ii).
as determined on an annual basis at the discretion of the
Town after consultation with each employee.

15.—ANNUAL LEAVE
Employees shall be entitled to take four weeks annual leave

upon completion of each twelve months service based on their
commencement date.

Except for Christmas stand down period and exceptional
cases of need, each employee shall take their annual leave
during the months of July to October. This clause does not
alleviate the need for leave to be approved by the Works Co-
ordinator or Team Leader, nor to prevent leave being re-nego-
tiated at other times on mutual agreement.

16.—PUBLIC HOLIDAYS
It is agreed between the parties that:

(i) In lieu of the two additional holidays (the day after
New Years Day and Easter Tuesday), the following
provisions shall apply;

(ii) On the 2 January and Easter Tuesday each year an
employee shall become entitled to a days paid ab-
sence in lieu of each of the two holidays previously
observed, these days to be taken in the year in which
they fall due and at the convenience of the employer.

(iii) Should either or both of these two paid days of ab-
sence be deleted as a public service entitlement the
right to the paid day(s) of absence in (ii) shall be
immediately deleted.

17.—FAMILY SUPPORT LEAVE
It is agreed that an employee, other than a casual employee,

with responsibilities in relation to either members of their
immediate family or members of their household who need
their care and support shall be entitled to use, in accordance
with this sub clause, up to 38 hours of accrued sick leave enti-
tlement for absences relating to compassionate leave or to pro-
vide care and support for such persons when they are ill.

Absence Due to Care & Support of Family Members
(i) The employee shall establish by production of a medi-

cal certificate or statutory declaration, the illness of
the person concerned

(ii) The entitlement to use sick leave in accordance with
this sub-clause is subject to:

1. The employee being responsible for the care
of the person concerned;

2. The person concerned being either a member
of the employee’s immediate family or a mem-
ber of the employee’s household; and

3. The term “immediate family” includes: a wife,
husband, de facto wife, de facto husband, fa-
ther, mother, father-in-law, mother-in-law,
brother, sister, brother-in-law, sister-in-law,
and child (including an adopted child, a foster
child, a step child or an ex nuptial child) of
the employee.

(iii) The employee shall, wherever practicable, give the
employer notice prior to the absence of the intention
to take leave, the name of the person requiring care
and their relationship to the employee, the reasons
for taking such leave and estimated length of absence.
If it is not practicable for the employee to give prior
notice of absence, the employee shall notify the em-
ployer by telephone of such absence at the first op-
portunity on the day of the absence.

Absence Due to Compassionate Leave
(a) An employee, other than a casual employee, shall on

the death within Australia of a wife, husband, de facto
wife, de facto husband, father, mother, father-in-law,
mother-in-law, brother, sister, brother-in-law, sister-
in-law, or child (including adopted child, foster child,
step child and ex nuptial child), be entitled, on no-
tice, to leave up to and including the day of the fu-
neral of such relation and such leave shall be without
deduction of pay for a period not exceeding the
number of hours worked by the employee in two
ordinary working days. In addition, the employee
may elect to utilise up to 38 hours of accrued sick
leave in conjunction with this compassionate leave.
Proof of such death shall be furnished by the em-
ployee to the satisfaction of the employer.

(b) Payment in respect of compassionate leave and fam-
ily support leave is to be made only where the em-
ployee otherwise would have been on duty and shall
not be granted in any case where the employee con-
cerned would have been off duty in accordance with
any shift roster or on long service leave, sick leave,
annual leave, worker’s compensation or leave with-
out pay, or on public holiday.

(c) On prior approval, an employee may swap up to three
prospective Rostered Days Off, to be taken as Com-
passionate Leave (as described in sub-clause a)
above), these days to be worked on alternative days
mutually agreed with the Team Leader or Works Co-
ordinator.

18.—SPECIAL PROVISIONS FOR ABORIGINAL
(INDIGENOUS) EMPLOYEES

i.  An employee covered by this agreement, who is an adher-
ent to Aboriginal culture and who practises Aboriginal spir-
itual and/or religious beliefs, shall be afforded a reasonable
opportunity the employer to follow and practise the require-
ments of that culture or spiritual or religious belief. Where
this involves time away from work, arrangements will made
for the employee concerned to take annual leave or accumu-
lated rostered days off for the purpose, if leave is not other-
wise provided in the award. Alternatively, the employer and
the employee concerned may agree to time off without pay.
All requests for such leave/absences from the workplace must
be presented to the Works Coordinator, giving at least forty
eight hours notice, and be accompanied by reasonable evi-
dence pertaining to the cultural, spiritual or religious event.

ii. When Aboriginal (Indigenous) persons are engaged they
shall be provided with appropriate and related induction train-
ing that shall include recognition of their Aboriginal (Indig-
enous) beliefs and cultures.

iii. An Aboriginal (Indigenous) employee, shall be entitled
to be represented by another person of his or her choosing
during any disciplinary procedures that are instigated; Where
the person chosen by the Aboriginal (Indigenous) employee
to act as the representative is employed by the Town of Albany
that employee shall suffer no loss of wages or other benefit
arising from his or her presence and /or representation made
at any stage of the dispute settlement procedure.

iv. These procedures do not affect any other right that a party
may have pursuant to the terms of the Industrial Relations Act
1988 as amended.

19.—OCCUPATIONAL HEALTH WELFARE AND
SAFETY

The Western Australian Occupational Health Safety & Wel-
fare Act 1984 as amended from time to time shall apply with-
out limitation.
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Further, the employer shall provide, as required, 15 plus sun
screen, protective clothing, sunglasses and hats, current chemi-
cal data sheets, and current educational and statutory informa-
tion relating to safety.

Employees are to ensure correct preventative measures are
taken and personal responsibility shall be taken by each indi-
vidual to maintain their own safety and that of co-workers.

The Town of Albany shall provide two sets of uniforms ini-
tially which will be replaced as they become worn out. The
uniform shall be worn by all employees.

20.—MORNING TEA & LUNCH BREAK
It is agreed that the following flexible morning tea and lunch

break arrangements shall be introduced to reduce the impact
of breaks on the workflow, without penalty rates applying:

Morning Tea Break
(a) Subject to the provisions of this paragraph a rest pe-

riod of ten minutes from the time of ceasing to the
time of resumption of work shall be allowed each
morning.

(b) The rest period shall be counted as time off duty with-
out deduction of pay and shall be arranged at a time
or in a manner to suit the convenience of the em-
ployer, so as to not impede workflow.

(c) Refreshment may be taken by employees during the
rest period but the period of ten minutes shall not be
exceeded under any circumstances.

Lunch Break
A minimum (and a maximum) of 30 minutes unpaid lunch

break to be taken between the hours of 11 am —2 pm, and will
be taken at a time to suit the employer, so as not to impede the
work flow.

21.—JURY SERVICE
The employer shall release employees, without loss of pay,

up to a maximum of five working days for the purpose of jury
service. Proof of the call to participate in jury service to be
provided to the satisfaction of the Works Coordinator.

22.—PAID MEETINGS
Subject to prior approval from the Works Co-ordinator or

Team Leader, all meetings held on-site for the purpose of
employees discussing and participating in the following mat-
ters shall be paid: Enterprise Bargaining; Occupational Health
& Safety; Union and Industrial Relations meetings.

These arrangements are subject to 2 days prior notification
to the Works Co-ordinator or Team Leader advising of matters
to be discussed and anticipated duration. These meetings are
to be held at a time which causes minimal disruption to the
workflow.

23.—RECOGNITION OF ON-SITE DELEGATES
Any delegate elected by the employees, and recognised by

the employer, for the purposes of representing the employees
in relation to Industrial Relations, Occupational Safety, Su-
perannuation, Workplace and Enterprise Bargaining and Com-
petitive Tendering, shall be given sufficient paid time and access
to the employees to ensure proper representation and report-
ing back to the employees of all relevant issues, subject to
prior agreement and approval of the Works Co-ordinator.

24.—LEAVE LOADING
The parties agree that the 17.5% leave loading paid on an-

nual leave shall be incorporated into the fortnightly wage as
an annualised payment. Any leave loading accrued prior to the
date of this agreement commencing shall be paid as an addi-
tional payment to employees who are entitled.

25.—SALARY SACRIFICE
Where the rules of the Superannuation Fund allow, an eligi-

ble employee to make additional voluntary contributions, an
eligible employee may elect to sacrifice part of their salary to
make additional voluntary contributions to the fund and the
employer shall, where an election is made upon the direction
of the employee, deduct contributions from the employee’s
wages and pay them to the fund in accordance with the direc-
tion of the employee and the rules of the fund, provided that
there is no additional cost to Council.

In addition, where an employee wishes to make voluntary
contributions to a private insurance scheme, providing a mini-
mum of five employees elect the same private insurance
scheme, an eligible employee may elect to sacrifice part of
their salary and the employer shall, where an election is made
upon the direction of the employee, deduct contributions from
the employee’s wages and pay them to the fund in accordance
with the direction of the employee and the rules of the fund,
provided that there is no additional cost to Council.

Where salary/wages are reduced below the award rate by
the request for salary sacrifice, the sacrificed salary/wage will
be considered part of the award salary/wage.

26.—PERIODIC LOADINGS AND ALLOWANCES
The parties agree that where an employee is eligible for a

periodic or irregularly paid loading or allowance under the
Award the Town of Albany may strike an agreed rate with the
employee (with the assistance of the Union Shop Steward if
the employee desires) to incorporate the payment into the
employee’s fortnightly wage as an annualised payment.

27. —SICK LEAVE INCENTIVE
An incentive bonus of $50 shall be paid at the end of each

quarter, to those employees who have not taken sick leave
during that quarter. Employees who have taken up to two sick
days off during that quarter shall also be eligible to this incen-
tive payment on the condition that they have provided a sick
certificate from a professional medical practitioner for all time
taken off.

28.—TUTOR LEAVE
An individual employee who is recognised as a Union rep-

resentative, may request paid leave to attend Union organised
training, in respect to the role and responsibilities of Union
representatives. The Town will consider each request on it’s
merit depending on the subject of the training and the impact
of the staff absence on the workflow. The request must be
made at least seven working days prior to the training event
and be directed to the Works Coordinator.

29.—PLANT AND MACHINERY
The parties agreed that whenever possible employees are to

be consulted prior to the purchase of plant by Council.

30.—DISPUTE SETTLEMENT
Shall be in accordance with the dispute procedure as set out

in the Building Trades (General) Award No.31 of 1966, and
the Metal Trades (General) Award No. 10 of 1965.

31.—EQUAL OPPORTUNITY
The Western Australian Equal Opportunity Act 1984, as

amended from time to time shall apply without limitation.

32.—APPLICATION OF AWARD
Except where varied by a term of this agreement the Building

Trades (General) Award No.31 of 1966, and the Metal Trades
(General) Award No. 10 of 1965 as amended from time to time
shall apply without limitation. Where there is conflict between
the agreement and the award then the terms and conditions of
this agreement shall apply to the extent of any conflict.

Where a decision of the Australian Industrial Relations Com-
mission (AIRC) provides a greater benefit to the employees
covered by this agreement, than is provided by this agreement,
then the AIRC decision shall apply. Any award increases will
be absorbed by this agreement up to the point where the award
rate exceeds the rates achieved by this agreement.

33.—NO FLOW ON
It is a term of this agreement that no part of this agreement

shall flow on to any other part of this Council or any other
Council.

34.—AGREEMENT PAYMENTS
The Town of Albany agrees to make the following payments

as part of this agreement which is in addition to the Award
wages current as at 1st August 1996, the payment due for any
previous Agreement (if any), and payments (such as leave load-
ing) annualised in this Agreement:

1st Payment
An hourly rate payment of $0.75 per hour (ie. $57.00 per fort-

night), effective from the date of signing of this Agreement.
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2nd Payment
An hourly rate payment of $0.25 per hour ($19.00 per fort-

night), effective on the first of July 1997, subject to having
implemented the Self Managed Work Teams as described in
Clauses 4 and 5 of this Agreement, and making reasonable
progress in achieving Stage 2.

3rd Payment
An hourly rate payment of $0.30 per hour ($22.80 per fort-

night), effective on 19 December 1997, subject to having im-
plemented the Quality Assurance program and achievement
of third party certification in each major work activity.

SIGNING OF AGREEMENT
BY

ALL PARTIES
Signed:Bill Ethell
COMMON SEAL   Date:   6 Nov 96
On behalf of the
Construction, Mining, Energy,
Timber Yards, Saw Mills and
Wood Workers Union of Australia—
Western Australia Branch
Signed: J Sharp-Collett(signed)
COMMON SEAL Date:     12/11/96
On behalf of the
Automotive, Foods, Metals,
Engineering, Printing and Kindred
Industries Union of Workers Western Australian Branch
Signed:  Murray Jorgensen Date: 4/11/96
On behalf of the
Town of Albany
CHIEF EXECUTIVE OFFICER

UNITED CONSTRUCTION PTY LTD ENTERPRISE
AGREEMENT HISMELT SERVICES 1996

No. AG 334 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

United Construction Pty Ltd

and

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch.

No. AG 334 of 1996.

United Construction Pty Ltd Enterprise Agreement for
HIsmelt Services 1996.

SENIOR COMMISSIONER G.L. FIELDING.

13 January 1997.

Order.
HAVING heard Mr D.R. Sproule on behalf of the Applicant
and Mr G.C. Sturman on behalf of the Respondent and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 11th day of December, 1996 entitled United
Construction Pty Ltd Enterprise Agreement for HIsmelt
Services 1996 be registered as an industrial agreement
and replaces United Construction Hismelt Maintenance
Core Crew Enterprise Agreement 1994, No. AG 282 of
1995.

(Sgd.) G.L. FIELDING,
[L.S] Senior Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the United Construction

Pty Ltd Enterprise Agreement for HIsmelt Services 1996 and
shall replace AG282 of 1995.

2.—ARRANGEMENT
Title Clause No.
Aims and Objectives 6
Arrangement 2
Construction Allowance Equivalent 15
Date and Period of Operation and Review 4
Dispute Resolution 9
Incidence and Parties Bound 3
No Extra Claims—Commitments 11
Productivity Improvement Agenda 8
Reclassification 6
Relationship to Parent Award 5
Site Allowance 13
Strategy for Achieving the Aims of the Agreement 7
Superannuation  12
Title 1
Tool Allowance  14
Training 10
Rates of Pay  17
Redundancy 16
Schedule A—Wage Rates

3.—INCIDENCE AND PARTIES BOUND
This Agreement shall apply to and be binding upon United

Construction Pty Ltd in its maintenance operations at the
HIsmelt Research and Development Facility at Kwinana and
an estimated 20 employees of United Construction Pty Ltd
engaged on HIsmelt maintenance activities who are members
or eligible for membership of the Automotive, Food,Metals,
Engineering, Printing and Kindred Industries Union of Work-
ers Western Australian Branch (AFMEPKIUW).

The parties to this agreement are United Construction Pty
Ltd (the Employer) and the AFMEPKIUW (the Union).

4.—DATE AND PERIOD OF OPERATION AND
REVIEW

(1) This Agreement shall replace the previous Enterprise
Agreement on and from the date of registration by the West-
ern Australian Industrial Relations Commission for a period
of two years.

(2) The parties shall review the Agreement three months
prior to its cessation.

(3) The parties will assess achievements in productivity and
efficiency during the term of the Agreement.

(4) Following the process of reviewing this Agreement it
shall be renewed, replaced or cancelled as appropriate.

5.—RELATIONSHIP TO PARENT AWARD
(1) The provisions of the Agreement shall be read and inter-

preted wholly in conjunction with Part 1 of the Metal Trades
(General) Award 1966 No. 13 of 1965.

(2) Where there is any inconsistency between this Agree-
ment and Part 1 of the Metal Trades (General) Award, this
Agreement shall prevail to the extent of any inconsistency.

6.—AIMS AND OBJECTIVES
(1) The shared aim of this Agreement is to allow United

Construction to provide a service of Total Quality and Total
Commitment while allowing flexibility for HIsmelt op-
erations.

HIsmelt is a site in which United Construction strive to
maintain a multi-skilled, flexible and loyal workforce. It is
intended that this agreement will allow all parties to it to fur-
ther enhance the skills and attributes of the United Construc-
tion HIsmelt Core Crew workforce.

(2) To support this aim, the following specific objectives
have been agreed—

(a) To be the preferred maintenance service contractor
to HIsmelt at the time of contract renewal.

(b) To maintain and enhance the multi-skilled aspects
of the HIsmelt Core Crew that already exists.
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(c) To have a highly motivated, dedicated and loyal
workforce.

(d) to continually improve safety in the workplace and
the personal awareness of safety and correct proce-
dures such that lost time injuries are trending to-
wards zero and medical treatment injuries are
substantially reduced.

(e) To enhance the working relationship that already ex-
ists between the workforce and the management.

(f) To continuously improve the flexibility that has been
created with the core crew.

7.—STRATEGY FOR ACHIEVING THE AIMS OF THE
AGREEMENT

(1) To achieve the aims and objectives of Clause 6 of this
Agreement the following strategy has been agreed—

(a) To monitor the progress of productivity and efficiency
initiatives resulting from the application of this
Agreement, and to evaluate proposals offering po-
tential productivity and/or flexibility enhancements.

(b) A monitoring committee has been established com-
prising of two employee representatives and two
employer representatives, to monitor the progress of
the Productivity Agenda Items for employees under
this agreement.

(2)(a) Ongoing discussions regarding productivity, work
practices, employee relations and general proposal
for improvement of any aspect of operations will take
place on a monthly basis to allow the monitoring of
productivity aims and objectives. It will allow the
committee to utilise and acknowledge the intellec-
tual resources, skills and experience available within
the United Construction workforce to reach and
maintain the aims and objectives of this agreement.

(b) The parties will continue to address issues designed
to increase productivity and flexibility at the United
Construction maintenance operations at the HIsmelt
facility.

8.—PRODUCTIVITY IMPROVEMENT AGENDA
The following agenda items have been established with

agreed targets to form the base to determine entitlement to
wage increases specified in Clause 12—Wage Increase of this
Agreement.

(a) Multi-skilling
Employees will, subject to Clause 35 of the Metal Trades

(General) Award, when required carry out all such duties that
are within the limits of an employee’s skill, competence and
training. This will be further enhanced by training and certifi-
cation of employees of United Construction HIsmelt Mainte-
nance Core Crew. This is done in conjunction with Clause
10—Training.

(b) Flexibility
Employees will perform all reasonable directions and duties

within their limits of skill, competence and training, to facili-
tate a flexible and productive working environment.

(c) Staff to Assist Wages Employees Where Practicable
Engineering, commissioning and supervisory staff may use

tools when carrying out inspections, testing equipment or in-
structing employees under agreed circumstances; provided this
does not replace in any way the jobs of employees covered by
this agreement.

(d) Workforce Meetings
Meetings between the workforce representatives and the

management of United Construction will continue to be held
at times mutually convenient to both parties.

Local Issues—Meetings to report on local United Construc-
tion Pty Ltd issues will continue to be held at times conven-
ient to the Company and Employees. It has been practice to
have these meetings in the meal break and the parties agree
that this is the most convenient time. Discussions will take
place if either party wish to change from the above.

(e) Work Schedule
Under this agreement future working arrangements may be

altered consistent with the clients needs for maintenance flex-
ibility, in consultation with the Monitoring Committee and

where the onsite workforce representative so desires, a matter
may be referred to the Union for consideration.

It is understood by the employees covered under this agree-
ment that due to the nature of the site, flexibility in work struc-
ture is a key element of this agreement.

The existing break structure consists of—
Smoko: 15 minutes (Paid at ordinary time)
Lunch: 30 minutes (Unpaid)

Under this agreement it is agreed that this shall not be ex-
ceeded under any circumstances. This will be monitored at
the monthly monitoring meeting.

(f) Quality/Rework
The monitoring committee will address work quality. The

Committee will put into place a system of assessing and evalu-
ating the quality of work carried out within the Enterprise.

The Committee will establish a current level of defects. This
level will be evaluated in regard to the current productivity.
An action plan will then be established in regard to maintain-
ing or reducing (if necessary) the quantity of rework. This
figure will be reviewed at the monthly review period.

(g) Consumables
The Monitoring Committee will address the area of

consumables in the HIsmelt Maintenance Core Crew stores.
The Committee will put into place a system of assessing and
evaluating the level of consumable used from the United Con-
struction HIsmelt Stores and United Construction Kwinana
Stores.

The Committee will establish a current level of consumables.
This level will be evaluated in regard to the current productiv-
ity and manning levels. An action plan will then be established
in regard to reducing (if necessary) the quantity of consumables
used. This figure will be reviewed at the monthly review pe-
riod.

(h) Call Out
It is acknowledged that due to the nature of the maintenance

work undertaken by the United Construction HIsmelt Core
Crew all employees may be contacted and requested to work
(if available) with minimum notice. Employees required to be
called out will be paid in accordance with the relevant award
provision.

(i) Unpaid Days Off
(i) Employees will accrue an Unpaid Day Off (“UDO”)

at a rate of one every 28 consecutive days.
(ii) The UDO’s shall be taken at a time mutually agreed

between the employee and his/her supervisor. Em-
ployees shall request his/her UDO from their super-
visor. Should the UDO requested not be suitable to
the supervisor, a day and date shall be agreed within
7 days of the request by the employee.

(iii) UDO’s may be accrued to a maximum of six days
and a maximum of five consecutive days (UDO’s)
can be taken at any time at the discretion of the Project
Manager.

(iv) It is intended that the introduction of UDO’s as part
of the agreement will assist employees to pursue
personal/family activities (that require business op-
erating hours).

(v) The same day off shall not be allowed for all or the
majority of employees.

(vi)  Due to the nature of the work undertaken at the
HIsmelt Facility, occasions may arise when there is
a lack of productive work for employees. By agree-
ment between the employer and an employee, Ac-
crued Unpaid Days Off may be taken during any
period when a lack of work occurs. Agreement will
not be unreasonably withheld by either side.

(j) Sick Leave
All employees where possible will reduce absent/sick days

taken. The target for this agreement is that average sick leave
taken should not be more than 50% of the award entitlement.

(k) Annual Leave
Due to the nature of the work undertaken at the HIsmelt

Facility an employee may be requested to take short term an-
nual leave when lack of work occurs, which shall not exceed 5
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days in any calendar year unless the employer and employee
agree otherwise.

9.—DISPUTE RESOLUTION
(1) Where a question, dispute or difficulty arises the matter

shall initially be discussed between the employee concerned
and if that employee so desires his/her workforce representa-
tive and the employee’s immediate supervisor.

(2) If the question, dispute or difficulty is still unresolved by
the discussions referred to in subclause (1) hereof the workforce
representative shall discuss and attempt to resolve the dispute
with the site manager.

(3) Where the above discussions fail to resolve the matter of
concern it shall be referred to a senior management representa-
tive and a representative of the State branch of the union. The
parties shall then initiate steps to resolve the grievance as soon
as possible.

(4) While the steps in subclause (1), (2) and (3) hereof are
being followed no industrial action shall be taken. A mini-
mum of seven days is allowed for steps 1, 2 and 3 to solve any
dispute.

(5) If after seven days the grievance is still not resolved,
either party may refer the matter to the Western Australian
Industrial Relations Commission provided that any party re-
serves the right to refer an issue to the Western Australian
Industrial Relations Commission at any time.

(6) Either party will give the earliest possible advice to the
other party of any issue or problem which may give rise to a
question, dispute or difficulty. All relevant facts shall be clearly
identified and recorded throughout. At least seven days shall
be allowed for all stages of the discussions to be finalised.

(7) No bans or limitations will be placed on the performance
of work while the dispute procedure is being followed.

10.—TRAINING
A training assessment committee will be established for

United Construction Pty Ltd HIsmelt Core Crew. This will
comprise the Project Manager, Supervisor and the site
workforce representative. This committee will develop a train-
ing programme based on the needs of the site. They will then
forward formal proposals to the United Construction Pty Ltd
Training Department. This committee will operate within
Clause 35 of the Metal Trades (General) Award.

11.—NO EXTRA CLAIMS—COMMITMENTS
(1) The parties undertake a commitment that there shall be

no further claims for any or all the life of this Agreement.
(2) The parties to the Agreement shall be bound by the terms

of the Agreement for its duration.
(3) The parties to the Agreement shall oppose any applica-

tions by other parties to be joined to this Enterprise Agree-
ment.

(4) The terms of this Agreement will not be used to progress or
obtain similar arrangements or benefits in any other enterprise.

12.—SUPERANNUATION
As a result of custom and practice, that has developed at the

Hismelt site, it has been agreed that United Construction will
continue its current practice of contributing to the C+BUS
Superannuation Scheme for all of its Hismelt employees.

All parties have further given their commitment that this
particular issue will not be used as a precedent for application
outside this agreement, whether those other sites involve United
Construction or not.

13.—SITE ALLOWANCE
The site allowance for all disabilities on the Hismelt site is

$1.70 per hour (flat).

14.—TOOL ALLOWANCE
Where United Construction does not provide a tradesman or

an apprentice with tools ordinarily required by that employee
in the performance of their work, the employee will be paid a
weekly tool allowance of $9.70 per week.

15.—CONSTRUCTION ALLOWANCE EQUIVALENT
As a result of custom and practice at the Hismelt site, an

allowance equal to a ‘$29.40 Construction Allowance’ per week
shall be paid. All parties have further given their commitment

that this particular issue will not be used as a precedent for
application outside this agreement, whether those other sites
involve United Construction or not.

16.—REDUNDANCY
Clause 14 of Metal Trades General Award Part II shall

apply.

17.—RATES OF PAY
1) In specific acknowledgment of the productivity and

efficiency enhancements targeted with the successful op-
eration of this Enterprise Agreement and a continued com-
mitment from all parties, wage rates of employees covered
by this agreement shall be increased by a total of 15%
across the term of this agreement. Such increases will be
granted in non—cumulative instalments as detailed in
subclause (2) of the clause.

i) WAGE STRUCTURE: All purpose rate per week
(38 Ordinary Hours)

Column 1: Paid 7½% increase effective from the
date of agreement (date) payable from
the first full pay period from the date
of ratification.

Column 2: Paid 7½% increase in the first full pay
period on or after 12 months from the
operative date.

ii) The all purpose wage rates specified in schedule A
are all inclusive and, subject only to the payment of
tool allowance, leading hand allowance and construc-
tion allowance, and are inclusive of all other special
rates and allowances.

2) SCHEDULE A
Hismelt 1996 EBA Column 1 Column 2
38 Hour Week Base Rates $ $

Instrumentation and Controls Tradesperson 628.49 672.34
Instrument Tradesperson—Complex Systems 570.98 610.81
Instrument Tradesperson 557.53 596.42
Scientific Instrument Maker 557.53 596.42
Welder—Special Class 547.16 585.34
Welder 537.04 574.51
Electrician—Special Class 570.98 610.81
Electrical Fitter 537.04 574.51
Electrical Installer 537.04 574.51
Boilermaker 537.04 574.51
Tradesperson the greater part of whose 542.04 579.85

time is occupied in marking off and/or
template making

Mechanical Tradesperson—Special Class 570.97 610.81
Tradesperson 537.04 574.51
Pipe Fitter 537.04 574.51
Fitter—Refrigeration 537.04 574.51
Fitter—Window Frame 537.04 574.51
Motor Mechanic 537.04 574.51
Machinist—Engineering First Class 537.04 574.51

Second Class 478.69 512.08
Certificated Rigger or Scaffolder 503.22 538.33
Rigger or Scaffolder—Other 488.70 522.79
Tool and Material Storeperson 472.38 505.64
Tradesperson’s Assistant 455.47 487.24
Tradesperson’s Assistant—who from time 459.05 491.07

to time uses a grinding machine
Lagger—

first 6 months experience 454.40 486.10
2nd and 3rd six months’ experience 459.05 491.07
4th and 5th six months’ experience 463.81 496.17
thereafter 466.79 499.35

Grinder using portable machine 463.93 496.30
Crane Attendant and Dogman 488.70 522.80
Labourer 430.70 460.75

AUTHORITY TO APPROVE AGREEMENT
SIGNATURES OF THE PARTIES

Signed for and on behalf of United Construction Pty Ltd:

A Carpenter (signed) Adam Carpenter 5/12/96
Signature Name of person authorised Date

to sign on behalf of United
Construction Pty Ltd (print)
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Signed for and on behalf of United Construction HIsmelt Mainte-
nance Core Crew in the presence of:
R. Taylor (signed) Russell Taylor 5/12/96
Signature Name of person authorised Date

to sign on behalf of United
Construction Pty Ltd
Maintenance Core Crew
(print)

John Ferguson (signed) John Ferguson 3/12/96
Signature Name of person authorised Date

to sign on behalf of The
Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union
of Workers—Western
Australian Branch (print)

THE COMMON SEAL of )
The Automotive, Food, Metals, )
Engineering, Printing and Kindred ) COMMON SEAL
Industries Union of Workers— )
Western Australian Branch was )
hereunto affixed in the presence of: )

VAX APPLIANCES ENTERPRISE BARGAINING
AGREEMENT 1996
No. AG 320 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australia

Branch

and

Vax Appliances (Australia) Pty Ltd.

No. AG 320 of 1996.

Vax Appliances Enterprise Bargaining Agreement 1996

CHIEF COMMISSIONER W.S. COLEMAN.

28 January 1997.

Order.
HAVING heard Mr G. Sturman on behalf of the Applicant
and no appearance on behalf of the Respondent, and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders:

THAT the Vax Appliances Enterprise Bargaining Agree-
ment 1996 attached hereto be and is hereby registered as
an industrial agreement and shall operate on and from the
13th day of December, 1996.

(Sgd.) W.S. COLEMAN,
[L.S] Chief Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the Vax Appliances En-

terprise Bargaining Agreement 1996.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area, Scope and Parties Bound
4. Relationship to Other Awards
5. Term
6. Objectives
7. Continuous Improvements
8. Avoidance of Industrial Disputes and Resolution of

Questions and Difficulties
9. Wages.

Signatories to Agreement.

3.—AREA, SCOPE AND PARTIES BOUND
(1) This Agreement shall apply to employees of Vax Appli-

ances (Australia) Pty Ltd who are, or eligible to be, members
of the Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union—Western Australian Branch
(“AFMEPKIU”) in the classifications shown in Clause 9.—
Wages hereof.

(2) The parties to this Agreement are—
Vax Appliances (Australia) Pty Ltd,
296 Victoria Road,
Malaga. 6062
Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union—
Western Australian Branch
1111 Hay Street,
West Perth. 6005

(3) This Agreement covers approximately 20 employees.

4.—RELATIONSHIP TO OTHER AWARDS
(1) This Agreement shall be read wholly in conjunction with

the Metal Trades (General) Award No. 13 of 1965 with re-
spect to employees bound by those Awards.

(2) Where there is any inconsistency between this Agree-
ment and the aforementioned Award, this Agreement shall pre-
vail to the extent of such inconsistency.

5.—TERM
(1) This Agreement shall operate from 26th August 1996 to

31st December 1996 and shall remain in force after that date
until replaced, or either party withdraws from the Agreement.

(2) Not later than one month prior to the expiration of this
Agreement, the parties will confer to assess renewal or other-
wise of the document.

(3) In these negotiations the Company reserves the right to
take cognisance of current productivity initiatives which have
been put in place.

6.—OBJECTIVES
(1) The employers and employees agree that by consulta-

tion, mutual trust and improved quality of employment, pro-
ductivity, competitive position and long term growth of Vax
Appliances will be gained.

(2) Short Term Objectives:
(a) To increase productivity and efficiency thus enabling

the company to achieve a reduction in the time taken
to manufacture items.

(b) To gain a commitment to continuous improve-
ment.

(c) To increase individual awareness and responsibility
of quality.

(d) To maximise flexibility.
(e) To be more responsive to the needs of employees.

(3) Long Term Objectives:
(a) To enhance the culture and attitudes of all employ-

ees, thereby creating a sense of pride and belonging
to the company.

(b) To examine the application of career paths for em-
ployees covered by this Agreement, with a view to
increasing their skill levels and opportunities and their
worth of the Company.

(c) To increase competitiveness.
(d) To improve job satisfaction.

7.—CONTINUOUS IMPROVEMENTS
The employer and all employees covered by this Agreement

are committed to becoming actively involved in the Enter-
prise Bargaining Agreement.

8.—AVOIDANCE OF INDUSTRIAL DISPUTES AND
RESOLUTION OF QUESTIONS AND DIFFICULTIES
The parties will adhere to the provisions prescribed by Clause

34.—Avoidance of Industrial Disputes in the Metal Trades
(General) Award No. 13 of 1965.
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9.—WAGES
Employees will receive a wage increase of 3% per week, as

shown hereunder, payable from 26th August 1996.
Award Current Rate after Wage Rate with

Wage Group Rate 1995 Increase 1996 3% Increase

C14 349.40 — 380.50
C13 366.10 378.10 389.45
C12 388.60 400.60 412.60
C11 409.50 421.50 434.15

SIGNATORIES TO AGREEMENT
For and on behalf of Vax
Appliances Pty Ltd— .............................................

        21/11/96
Clint Fricker
For and on behalf of the
Automotive, Food, Metals, Engineering,
Printing and Kindred Western Australian Branch -.

.............................................
      22/11/96

Jock Ferguson
Assistant Secretary

WALSH’S GLASS FACTORY ENTERPRISE
AGREEMENT

No. AG 313 of 1996.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Sandpath Pty Ltd trading as Walsh’s Glass and Another

No. AG 313 of 1996.

Walsh’s Glass Factory Enterprise Agreement.

COMMISSIONER P.E. SCOTT.

3 January 1997.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
Mr D Sproule on behalf of the Respondent and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

1. THAT the Walsh’s Glass Factory Enterprise Agree-
ment in accordance with the following Schedule be
registered on the 12th day of December 1996.

2. THAT the Transport Workers’ Union of Australia,
Industrial Union of Workers, Western Australian
Branch be formally joined as party to this Agree-
ment.

(Sgd.) P.E. SCOTT,
[L.S] Commissioner.

Schedule.
ENTERPRISE AGREEMENT

CONSENT AGREEMENT

1.—TITLE
This Agreement shall be known as the Walsh’s Glass Fac-

tory Enterprise Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Application of Agreement
4. Parties Bound

5. Life of Agreement
6. Relationship to Awards
7. Single Bargaining Unit
8. Aim of Agreement
9. Measures to Achieve Gains in Productivity

10. Statement of Implementation
11. Industry Standards
12. Avoidance of Industrial Disputes
13. Rates of Pay
14. Renewal of Agreement
15. No further Claims
16. Not to be used as a Precedent
17. Union Dues
18. Union Meetings
19. Heat Stress
20. Classification Structure

Appendix “A”—Working Hours—Arrangements
Appendix “B”- Machinery Maintenance
Appendix “C”—Acceptance of New Technology
Appendix “D”—Housekeeping
Appendix “E”—World Class Performance
Appendix “F”—Introduction of Fortnightly Payroll
(Electronic Funds Transfer)
Appendix “G”—Disciplinary Procedure
Appendix “H”—Wage Rates
Appendix “I”—Shift Work

3.—APPLICATION OF AGREEMENT
This Enterprise Consent Agreement shall apply at the Walsh’s

Glass Factory premises in respect to all its employees who are
covered by the following Awards:

• Building Trades 1968 No. 31 of 1966
• Transport Workers General No. 10 of 1961

There are approximately 30 employees covered by this
Agreement.

4.—PARTIES BOUND
This Agreement shall be binding upon the Western Austral-

ian Builders’ Labourers, Painters and Plasterers Union of
Workers, Transport Workers Union of Australia (Western Aus-
tralia) hereafter known as “the Unions” and officers and mem-
bers thereof and upon the Company as to all its employees
who are members of or eligible to be members of the Union
covered by this clause of this Consent Agreement.

5.—LIFE OF AGREEMENT
This Agreement shall operate from the beginning of the first

full pay period to commence on or after 31st day of October
1996 and shall remain in force until 31 December 1997.

6.—RELATIONSHIP TO AWARDS
This Agreement shall be read and interpreted wholly in con-

junction with the following Awards:
• Building Trades 1968 No. 31 of 1966
• Transport Workers General No. 10 of 1961.

Herein referred to as the ‘Parent Awards’, provided that where
there is any inconsistency this Agreement shall take precedence
to the extent of the inconsistency.

7.—SINGLE BARGAINING UNIT
The unions named in this Agreement will act along with

the Company as a single bargaining unit for the purpose
of implementing and negotiating items of this Agreement
in accordance with the decision in the January 1992 Stage
Wage Case.

8.—AIM OF THE AGREEMENT
The parties to this Agreement recognise that to compete ef-

fectively in the current economic environment significant ad-
vances are required and can be achieved by providing product
of the highest quality at optimum cost providing excellent cus-
tomer service and having highly trained and motivated em-
ployees.

This Agreement aims to achieve the following objectives:
— Increase the efficiency of the organisation, thereby

attaining benefits for the employees, customers and
shareholders.

— Supply product of a high quality on a timely basis.
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— Develop and maintain a working environment in
which the company can compete effectively and re-
ward employees for performance at agreed levels.

— Retain the principles of job rotation skills training in
a team environment which are required for the de-
livery of effective career paths.

“With the benefits of flexibility, and the right
attitudes consistent with agreed goals, ie: cul-
tural change leading to improved productivity”.

— To ensure that stability and experience in key skilled
areas are maintained to ensure the highest attainable
yields and quality customer service, and maximise
job security.

The company needs to reduce order turnaround times, as
demonstrated by a reduction in credit notes, improve customer
service and quality to retain competitiveness.

There needs to be improved yield in controllable areas;
processing control including minimum damage to product,
cutting loss; time loss; rectification of reject production and
improved employee skills.

There needs to be improved customer service (quality, time-
liness, courtesy).

The parties recognise that an important factor in achieving
these objectives is to develop a work culture in which all em-
ployees are involved in decisions affecting them, have access
to required training activities and benefit from these efforts
thereby providing employees with more secure and better paid
jobs.

The parties agree that these are only the first steps in a path
of continual improvements if the Company is to remain vi-
able.

The need for flexibility of jobs and duties within and be-
tween work areas, subject only to limitations imposed by indi-
vidual skill levels, safe working practices and legal
requirements, is also recognised as critical to achieving the
objectives of this Agreement.

9.—MEASURES TO ACHIEVE GAINS IN
PRODUCTIVITY, EFFICIENCY AND FLEXIBILITY
The following initiatives have been agreed to assist the busi-

ness become more efficient and provide a better competitive
base for the future.

1. Working hours to ensure the highest level of cus-
tomer service. Appendix “A”

2. A commitment to maintenance of machinery. Appen-
dix “B”

3. A commitment to the acceptance of new technology.
Appendix “C”

4. House keeping provisions to complement customer
service. Appendix “D”

5. The setting, striving and measuring of targets to sup-
port the company’s initiatives towards “World Class
Performance”. Appendix “E”

6. Introduction of fortnightly pays. Appendix “F”
7. Disciplinary Procedure. Appendix “G”
8. Shift Work, Appendix “I”

10.—STATEMENT OF IMPLEMENTATION
1. The items dealt with in Appendices “A”, “B”, “C’, “D”,

“G”, “I” will be effective immediately upon signing of the
Agreement.

2. The introduction of fortnightly payment of wages as de-
scribed in Appendix “F” and agreed in the stage I Enterprise
Award continuing the use of Electronic Funds Transfer will
commence within the first 3 months of the ratification of the
Agreement and will involve consultation and communication
on the methods and effect to the employees involved.

3. The introduction of the initiatives by the Company under
the World Class Performance program as described in Appen-
dix “E” will be introduced within the first 6 months of ratifi-
cation.

4. The introduction of a classification structure will occur
within six months of the ratification of this Agreement. This
period may be extended by Agreement between the parties
due to unforseen circumstances.

11.—INDUSTRY STANDARDS
This Agreement shall not operate so as to cause any em-

ployee to suffer a reduction in ordinary time earnings or in
national standards; such as national standard hours of work,
annual leave or long service leave.

12.—AVOIDANCE OF INDUSTRIAL DISPUTES
It is the intention of the Agreement to deal with disputes

between the parties which are liable to cause stoppages in the
following manner:

When a matter concerning any questions, disputes
or difficulties is in dispute between the Unions and
an employer or a matter coming within the ambit of
the Agreement or Parent Award arises that is likely to
cause a dispute, the following procedure shall be fol-
lowed.

(a) Work shall continue without interruption
whilst the employee/s or their representative
discusses the dispute with the employer con-
cerned, and both parties shall attempt to reach
agreement. In these discussions, the employee
representative may seek the advice and assist-
ance of the Employer Organisation or senior
company I.R representatives.

(b) In the event that the discussions provided for
in sub-clause (a) hereof fail to settle the dis-
pute, it shall be referred to the employer or-
ganisation or IR representative and the
Secretary of the relevant Unions.

(c) A “cooling off” period of seven days shall ap-
ply as from the date the dispute notification is
received by the employer organisation and the
relevant Unions. The responsibility for noti-
fying the dispute shall be equally on both the
employer and the Unions. During the “cool-
ing off” period, work shall continue without
interruptions from industrial stoppages, bans
and/or limitations.

(d) During this “cooling off” period, discussion
to take place between the officers of the com-
pany or employer organisation and the Unions,
with the view to settling the dispute.

(e) Failing a satisfactory settlement being
achieved following such discussions, the dis-
pute may then be referred to the State Indus-
trial Relations Commission.

13.—RATES OF PAY
The Rates of Pay at Appendix “H” shall apply to Walsh’s

employees covered by this Agreement.
This Agreement provides for Wage rate increases in recog-

nition of the productivity commitments made in this Agree-
ment. These increases are to be the only wage increases
available under this Award except where a State Wage Case
Decision would have an effect on this Award. No double count-
ing will exist in respect to wages.

14.—RENEWAL OF AGREEMENT
It is agreed between the parties that prior to any initiatives

being taken to renew or replace this Agreement, discussions
between the parties will commence at least 2 months prior to
expiration to determine the appropriate course of action.

15.—NO FURTHER CLAIMS
No variation or amendment to the agreement shall be enter-

tained by any of the parties during the defined term of the
Agreement.

16.—NOT TO BE USED AS A PRECEDENT
This Agreement shall not be used in any manner whatsoever

to obtain similar arrangements or benefits in any other plant
or enterprise.

17.—UNION DUES
When authorised by individual employees, the employer

undertakes to arrange for the deduction of Union dues on a
regular basis, and such monies deducted remitted to the Un-
ion.
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18.—UNION MEETINGS
Union meetings will normally be held before work or at lunch

time. Meetings will be held as efficiently as possible and ef-
forts will be made to hold meetings at mutually agreed times.
Occasionally it may be necessary to hold Union meetings dur-
ing work time.

19.—HEAT STRESS
A Heat Stress Policy (based on the existing Company policy)

shall be negotiated between the Company, BLPPU and TWU
representatives and Walsh’s employees. It is Company policy
that Walsh’s employees will not enter any construction site
that has been affected by Inclement weather.

20.—CLASSIFICATION STRUCTURES
The Parties to this Agreement will finalise an integrated clas-

sification structure for Walsh’s Glass based on building and
transport industry relativities for both on-site and off-site ar-
eas, in line with Nationally accredited Skill Levels.

Common Seal
(signed) K REYNOLDS
(ON BEHALF OF THE BLPPU) (PRINT NAME)
Common Seal
(signed) J MCGIVERON
(ON BEHALF OF THE TWU) (PRINT NAME)
(signed) JOHN ROBERT WALSH
(ON BEHALF OF THE COMPANY)      (PRINT NAME)
Dated this 31st day of October 1996.

APPENDIX “A”
WORKING HOURS—ARRANGEMENTS

The employees covered by this Agreement will work a 38
hour week within the spread of hours 6am to 6pm consisting
of 7 hours and 36 minutes work time with 30 minutes unpaid
meal break in accordance with the Parent Award.

Further, the following hours will be observed by factory
employees (excluding drivers):

1.  Day Shift Mon to Thurs 7 to 3.30pm
Friday 7 to 1.30pm

   Afternoon Shift Mon to Thurs 3 to 11.30pm
Friday 1.30 to 8.00pm

This arrangement may be altered by agreement be-
tween the parties to the Agreement.

2. The workers covered by the Transport Workers Gen-
eral Award No. 10 of 1961 will work a 40 hour week
within the spread of hours 6 am to 6 pm consisting
of 8 hours work time per day with 30 minutes un-
paid daily meal break.

A flexible arrangement for a Rostered Day off every
month for each driver will be agreed to between the rel-
evant parties.

APPENDIX “B”
MACHINERY MAINTENANCE

It is recognised that improved productivity can be achieved
by employees being responsible for a certain level of mainte-
nance of their machinery and equipment.

Employees will undertake maintenance and repairs to the
machinery with management direction and within their classi-
fication level and competency, so long as the additional tasks
are not designed to promote de-skilling of workers, and are
incidental and peripheral to their major tasks.

APPENDIX “C”
ACCEPTANCE OF NEW TECHNOLOGY

It is recognised by both the employees and management
that there may be significant level of new technology in-
troduced to the workplace over the next 2 years. It is agreed
employees will be trained as required and accept the
changes and work with the Company to ensure the new
technology is expeditiously installed and commissioned,
and operated at the direction of the Company. Where prac-
tical, appropriate nationally accredited training will be
available to Walsh’s employees, during work time, in or-
der to operate the new technology.

APPENDIX “D”
HOUSEKEEPING

The employees accept that a high standard of housekeeping
is an important part of good customer service and quality prod-
uct. It is agreed that employees will be responsible and will be
held accountable to maintain a high level of cleanliness and
order in the work area. They will actively participate in regu-
lar housekeeping audits and undertake the duties, within skills
levels to keep the workplace neat and safe.

APPENDIX “E”
WORLD CLASS PERFORMANCE

The employees will be actively involved in the Company’s
initiatives to improve the business within the World Class con-
cept.

The Company will be instituting new production program-
ming and scheduling systems to improve scheduling and pro-
duction performance.

The employees will be involved in setting team targets,
measuring progress and striving to meet the targets in these
areas which are key to the performance and ongoing viability
for both the Company and employee welfare. These areas in-
clude:

Production outputs and labour costs
Occupational health and safety
Customer satisfaction and Quality standards
Individual and team based training and development
Environmental management to at least comply with gov-
ernment legislation and community expectations

APPENDIX “F”
INTRODUCTION OF FORTNIGHTLY PAYROLL

(ELECTRONIC FUNDS TRANSFER)
An agreement by all parties to move the current method of

weekly payroll out to fortnightly.
Method of introduction is as follows—

1. Payment of wages shall remain on a Thursday.
2. As of implementation date the employees will re-

ceive a full two weeks pay on the normal Thursday,
thus receiving a full week’s pay in advance.

3. The next pay will be two weeks from that date.
4. “To recover the advancement of pay, deduction will

be made by six equal fortnightly deductions and the
next being 2.92 hours (7 in total) ie. Reduction of
fortnightly pay by 5.84 hours = 76 hours less 5.84 =
70.16 per fortnight”.

5. Employees will be required to sign authorisation for
such deductions.

6. Where errors occur in the fortnightly pay it will be
corrected in a manner that is agreed between the em-
ployee and pay office.

APPENDIX “G”
DISCIPLINARY PROCEDURE

POLICY
(a) Misconduct
In Misconduct cases, clear evidence of the misconduct is

needed. The manager should document the incident and col-
lect evidence by taking written statements from all witnesses
present. The employee may be suspended during the investi-
gation (usually with pay).

The strict procedure to be followed is:
(i) The employees should attend an interview (with a

representative if requested) with the manager and his/
her supervisor. The purpose of the interview is to be
explained and the specific allegations should be put
to the employee who should be given an opportunity
to reply, both at the meeting and after, in writing, if
the employee wishes to do so.
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(ii) The results of the meeting should be put in writing.
The employee should be given a copy of the notes
taken and given the opportunity to make comments
about them.

(iii) If the misconduct is not serious enough to justify
dismissal the employee should receive a written
warning which details the nature of the misconduct.
It should be made clear that a repetition of the mis-
conduct will result in dismissal.

(iv) If the employee engages in further misconduct, an-
other investigation as outlined above should be car-
ried out. The employee should then either be issued
with a final warning or dismissed after having had
an opportunity to clarify the complaints and respond
to the allegations being put to him.

If the misconduct is deemed serious enough to warrant dis-
missal, alternatives to immediate dismissal should be consid-
ered (ie. Demotion or transfer). The employee should be given
the opportunity to discuss such alternatives and his/her com-
ments should be considered.

If the decision to terminate is still deemed to be warranted
by the Manager, the decision should be given to the employee
in writing.

In the case of a serious misconduct a Manager is entitled to
dismiss without notice an employee found guilty, although there
are processes which must be observed so as to reduce the pos-
sibility of the Commission making an adverse finding against
the employer.

Walsh’s Glass commits to acting within a reasonable time
after the misconduct has been described and investigated and
that the employee should have the opportunity to defend him/
herself against the allegation of misconduct.

(b) Unsatisfactory Performance

In the case of unsatisfactory performance four procedural
steps should be followed:

(1) The employee should be given a verbal warning in a
counselling session between the manager and em-
ployee. It is important that a record of this first warn-
ing is kept. The Manager should ensure that the
substance of the discussion is recorded along with

details such as time, place and employee response
written and/or verbal. The employee should be of-
fered suitable training, if appropriate and shall be
entitled to representation at the meeting with Man-
agement.

(2) If performance has not improved then the employee
should be given a written warning outlining the na-
ture of the problem. The employee’s supervisor
should be involved and may be present during the
counselling session. It should be made aware that if
the unsatisfactory performance continues his/her job
will be in jeopardy. Training may also need revising.
The employee may also have a representative attend
the meeting.

(3) If performance remains unsatisfactory when reviewed
after the written warning, the employee should again
be counselled and be given an opportunity to respond.
A final warning in writing may then be issued and a
date set for a review.

(4) At the set date the employee’s performance should
be reviewed again. If it is still unacceptable the Man-
ager should consider whether alternatives to termi-
nation are available and if alternatives are not
practicable the decision to terminate with notice may
be taken.

(5) On terminations the Manager should—

(a) hold a meeting with the employee, their Su-
pervisor and a representative if requested;

(b) review the steps to counsel the employee;

(c) give the employee an opportunity to reply;
and

(d) issue the employee with a written notice of
termination explaining the reasons for dis-
missal and the entitlements owing.

(6) The dismissal of an employee shall not be harsh, un-
just or unfair.

(7) Written warnings shall lapse and be removed
after twelve months if no additional warning/s
have been given during the previous twelve
months.

APPENDIX “H”

WALSH’S GLASS—WAGE RATE INCREASES

Original Rate 1st March, 1996 1st October, 1996 1st May, 1997 1st December, 1997
per week week hour week hour week hour week hour

glazier $542.79 $580.50 $15.28 $588.78 $15.49 $605.07 $15.92 $621.35 $16.35
$496.29 $532.14 $14.00 $539.03 $14.19 $553.92 $14.58 $568.81 $14.97
$488.23 $523.76 $13.78 $530.41 $13.96 $545.05 $14.34 $559.70 $14.73
$478.37 $513.50 $13.51 $519.85 $13.68 $534.20 $14.06 $548.55 $14.44
$459.77 $494.16 $13.00 $499.95 $13.16 $513.75 $13.52 $527.54 $13.88

cutter $515.33 $551.94 $14.52 $559.40 $14.72 $574.86 $15.13 $590.32 $15.53
$504.97 $541.17 $14.24 $548.32 $14.43 $563.47 $14.83 $578.62 $15.23
$472.88 $507.79 $13.36 $513.98 $13.53 $528.16 $13.90 $542.35 $14.27
$456.89 $491.17 $12.93 $496.88 $13.08 $510.58 $13.44 $524.29 $13.80
$443.64 $477.39 $12.56 $482.70 $12.70 $496.01 $13.05 $509.32 $13.40
$442.18 $475.87 $12.52 $481.14 $12.66 $494.40 $13.01 $507.67 $13.36
$414.80 $447.39 $11.77 $451.83 $11.89 $464.28 $12.22 $476.72 $12.55

driver $442.89 $476.61 $12.54 $481.90 $12.68 $495.18 $13.03 $508.47 $13.38
$409.00 $441.36 $11.61 $445.63 $11.73 $457.90 $12.05 $470.17 $12.37

material
handler $363.10 $393.62 $10.36 $396.51 $10.43 $407.41 $10.72 $418.30 $11.01

metal trades $421.33 $454.18 $11.95 $458.82 $12.07 $471.46 $12.41 $484.10 $12.74
$398.63 $430.58 $11.33 $434.54 $11.44 $446.50 $11.75 $458.46 $12.06
$388.63 $420.18 $11.06 $423.84 $11.15 $435.50 $11.46 $447.16 $11.77
$364.60 $395.18 $10.40 $398.12 $10.48 $409.06 $10.76 $419.99 $11.05
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APPENDIX “I”
SHIFT WORK

The following outlines the understanding between the West-
ern Australian Builders’ Labourers, Painters and Plasterers
Union of Workers and Walsh’s Glass regarding shift work.

1. Where a shift pattern is undertaken for less than 7
consecutive shifts, clause 18 2(a) and (b) of the Build-
ing Trades Award 1968 (No. 31 of 1966) will apply.

2. Where a shift is undertaken for seven or more con-
secutive shifts a 25% loading shall apply to each
worker until that worker works at least one week on
day shift.

3 . For employees undertaking work on a Saturday, Sun-
day or Public Holiday the normal penalty rates shall
apply.

4. Overtime may be worked on a Saturday, Sunday or
Public Holiday without breaking the continuity of
the shift.

5. Shifts commencing on Saturdays, Sundays or Pub-
lic Holidays shall attract the appropriate penalty rates
for work completed on those days.

WALSH’S GLASS WESTERN AUSTRALIAN
RETAILING ENTERPRISE AGREEMENT STAGE 1

No. AG 314 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Sandpath Pty Ltd trading as Walsh’s Glass.

No. AG 314 of 1996.

Walsh’s Glass Western Australian Retailing Enterprise
Agreement Stage 1.

COMMISSIONER P E SCOTT.

3 January 1997.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
Mr D Sproule on behalf of the Respondent and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

THAT the Walsh’s Glass Factory Enterprise Agreement
in accordance with the following Schedule be registered
on the 12th day of December 1996.

(Sgd.) P.E. SCOTT,
[L.S] Commissioner.

Schedule.

ENTERPRISE BARGAINING AGREEMENT
CONSENT AGREEMENT

1.—TITLE
This Agreement shall be known as the Walsh’s Glass West-

ern Australian Retailing Enterprise Agreement Stage I.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Application of Agreement
4. Parties Bound
5. Life of Agreement
6. Relationship to Parent Award

7. Aim of Agreement
8. Customer Service Standards
9. Measures to Achieve Gains in Productivity

10. Statement of Implementation
11. Avoidance of Industrial Disputes
12. Rates of Pay
13. Renewal of Agreement
14. No further Claims
15. Not to be used as a Precedent
16. Union Dues
17. Union Meetings
18. Heat Stress
19. Classification Structure

Appendix ‘A’—Fares and Travel
Appendix ‘B’—Introduction of Fortnightly Payroll
(Electronic Funds Transfer)
Appendix ‘C’—Working Hours—Arrangements
Appendix ‘D’—World Class Performance
Appendix ‘E’—Disciplinary Procedure
Appendix ‘F’—Wage Rates

3.—APPLICATION OF AGREEMENT
This Enterprise Consent Agreement shall apply at the Walsh’s

Glass Western Australian Retailing Operations located at:
• 200 Bannister Road, CANNINGVALE
• 8/231 Balcatta Road, BALCATTA
• 173 Great Eastern Highway, MIDLAND

in respect to all its employees who are covered by the State
Building Trades Construction Award WA No. 14 of 1978. There
are approximately 12 employees covered by this Agreement.

4.—PARTIES BOUND
This Agreement shall be binding upon the Western Austral-

ian Builders’ Labourers, Painters and Plasterers Union of
Workers, (hereafter referred to as the “Union”) and officers
and members thereof and upon the Company as to all its em-
ployees who are members of or eligible to be members of the
Union covered by this Consent Agreement.

5.—LIFE OF AGREEMENT
This Agreement shall operate from the beginning of the first

full pay period to commence on or after 31 October 1996 and
shall remain in force until 31 December 1997.

6.—RELATIONSHIP TO PARENT AWARD
This Agreement shall be read and interpreted wholly in con-

junction with the State Building Trades Construction Award
WA 14/78.

7.—AIM OF AGREEMENT
The parties to this agreement recognise that if the retail busi-

ness of the company is to survive in Western Australia in the
face of increasing competition and a fluctuating economic
environment it must create some competitive edge. The com-
pany also recognises that employees need to be competitively
rewarded for the business to retain a stable and committed
workforce

This Agreement seeks to recognise the flexibility and pro-
ductivity gains provided by this Agreement with increases to
wage rates to provide appropriate level of payments to its
employees.

This Agreement also involves the implementation of pro-
ductivity measures and company initiatives to make the busi-
ness more competitive as per the following clauses.

8.—CUSTOMER SERVICE STANDARDS
(a) The company will commit to provide the appropriate train-

ing on paid time to raise the skill levels of employees. It will
provide regular feedback meetings with employees, evaluate
views of the employees on methods to enhance the Customer
Service aspects of the business. There will be feedback given
on each suggestion either immediately or after appropriate
consideration.

(b) The employees will commit to undertake the appropriate
customer service training.  They will strive to enhance the
business through customer service and to build a competitive,
business which will provide secure and well rewarded em-
ployment.
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9.—MEASURES TO ACHIEVE GAINS IN
PRODUCTIVITY, EFFICIENCY AND FLEXIBILITY
The following items have been agreed to improve the effi-

ciency in running the business and provide an environment
for enhanced customer services.

(a) Discussions to be held regarding Fares and Travel.
Appendix ‘A’

(b) Fortnightly payment of wages through electronic
funds transfer. Appendix ‘B’

(c) Working hours to ensure highest level of customer
service. Appendix ‘C’

(d) World Class Performance initiatives which will be
introduced by company. Appendix ‘D’

(e) Disciplinary Procedure. Appendix ‘E’

10.—STATEMENT OF IMPLEMENTATION
1. Customer service standards will be introduced within 3

months of the signing of this Agreement.
2. Fortnightly pays will be implemented within 3 months of

signing this agreement.
3. World Class Performance initiative will be introduced

within 6 months of the signing of this Agreement.

11.—AVOIDANCE OF INDUSTRIAL DISPUTES
It is the intention of the Agreement to deal with disputes

between the parties which are liable to cause stoppages in the
following manner:

When a matter concerning any questions, disputes or diffi-
culties is in dispute between the Unions and an employer or a
matter coming within the ambit of the Agreement or Parent
Award arises that is likely to cause a dispute, the following
procedure shall be followed.

a) Work shall continue without interruption whilst the
employee/s or their representative discusses the dis-
pute with the employer concerned, and both parties
shall attempt to reach agreement. In these discus-
sions, the employee representative may seek the ad-
vice and assistance of the Employer organisation or
senior company I.R representatives.

b) In the event that the discussions provided for in sub-
clause (a) hereof fail to settle the dispute, it shall be
referred to the employer organisation or IR repre-
sentative and the Secretary of the relevant Unions.

c) A “cooling off” period of seven days shall apply as
from the date the dispute notification is received by
the employer organisation and the relevant Unions.
The responsibility for notifying the dispute shall be
equally on both the employer and the Unions. Dur-
ing the “cooling off” period, work shall continue
without interruptions from industrial stoppages, bans
and or/limitations.

d) During this “cooling off” period, discussion to take
place between the officers of the company or em-
ployer organisation and the Unions, with the view to
settling the dispute.

e) Failing a satisfactory settlement being achieved fol-
lowing such discussions, the dispute may then be re-
ferred to the State industrial Relations Commission.

12.—RATES OF PAY
The Rates of Pay at Appendix “F” shall apply to Walsh’s

employees covered by this Agreement.
This Agreement provides for Wage rate increases in recogni-

tion of the productivity commitments made in this Agreement.
These increases are to be the only wage increases available

under this Award except where a State Wage Case Decision
would have an effect on this Award. No double counting will
exist in respect to wages.

13.—RENEWAL OF AGREEMENT
It is agreed between the parties that prior to any initiatives

being taken to renew or replace this Agreement, discussions
between the parties will commence at least 2 months prior to
expiration to determine the appropriate course of action.

14.—NO FURTHER CLAIMS
No variation or amendment to the agreement shall be sought

or entertained by any of the parties during the defined term of
the Agreement.

15.—NOT TO BE USED AS A PRECEDENT
This Agreement shall not be used in any manner whatsoever

to obtain similar arrangements or benefits in any other plant
or enterprise.

16.—UNION DUES
When authorised by individual employees, the employer un-

dertakes to arrange for the deduction of Union dues on a regular
basis, and such monies deducted remitted to the Union.

17.—UNION MEETINGS
Union meetings will normally be held before work or at lunch

time. Meetings will be held as efficiently as possible and ef-
forts will be made to hold meetings at mutually agreed times.
Occasionally it may be necessary to hold Union meetings dur-
ing work time.

18.—HEAT STRESS
A Heat Stress Policy (based on the existing Company policy)

shall be negotiated between the Company, BLPPU representa-
tives and Walsh’s employees. It is Company policy that Walsh’s
employees will not enter any construction site that has been
affected by Inclement weather.

19.—CLASSIFICATION STRUCTURE
The Parties to this Agreement will finalise an integrated clas-

sification structure for Walsh’s Glass based on building and
transport industry relativities for both on-site and off-site ar-
eas, in line with Nationally accredited Skill Levels.

Common Seal
(signed)                                    (signed)                             
ON BEHALF OF THE UNION ON BEHALF OF THE

COMPANY
JOHN ROBERT WALSH 
(PRINT NAME)

Dated this 31st day of October 1996

APPENDIX “A”
FARES AND TRAVEL

When the Company employs additional glaziers and is un-
able to supply a vehicle to those new employees, the issue of
the fares and travel allowance to be paid to the relevant em-
ployees it to be the subject of discussion between the parties
to the agreement.

APPENDIX “B”
INTRODUCTION OF FORTNIGHTLY PAYROLL

(ELECTRONIC FUNDS TRANSFER)
An agreement by all parties to move the current method of

weekly payroll out to fortnightly.
Method of introduction is as follows—

1. Payment of wages shall remain on a Thursday.
2. As of implementation date the employees will re-

ceive a full two weeks pay on the normal Thursday,
thus receiving a full week’s pay in advance.

3. The next pay will be two weeks from that date.
4. To recover the advancement of pay, deduction will

be made by six equal fortnightly deductions and the
next being 2.92 hours (7 in total) ie. Reduction of
fortnightly pay by 5.84 hours = 76 hours less 5.84 =
70.16 per fortnight.

5. Employees will be required to sign authorisation for
such deductions.

6. Where errors occur in the fortnightly pay it will be
corrected in a manner that is agreed between the em-
ployee and pay office.

APPENDIX “C”
WORKING HOURS—ARRANGEMENTS

The ordinary working hours shall be worked Monday to Fri-
day inclusive between the hours of 7.00am and 6.00pm, how-
ever prior to any alterations to rostering there will be consultation
between the Western Australian Builders’ Labourers, Painters
and Plasterers Union of Workers and Walsh’s Glass.

Rostered Days Off
In order to further the productivity and flexibility of the

Company, employees covered by this agreement will be able
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to accumulate up to five RDO’s, or the rostered day(s) off
may be substituted for an alternative day(s). The accumulated
days may be taken either in single days or in multiples, pro-
viding the following is adhered to—

1. In each case notice is required to be given and ap-
proval of management obtained.

(i) In the case of one or two days to be taken a
minimum of two days notice is require.

(ii) In the case of three or more days to be taken a
minimum of one weeks notice is required.

2. All accumulated RDO’s are to be taken within the
calender year of them falling due.

3. Approval for taking of alternate RDO’s shall not be
unreasonably withheld.

4. Employees will normally be given 48 hours notice if
they are required to work an RDO. This notice pe-
riod may be waived if the employee is not directed
to work an RDO but agrees to work the RDO.

After Hours Callouts
This area will be covered by an exchange of letters.

APPENDIX “D”
WORLD CLASS PERFORMANCE

The employees will be actively involved in the Company’s
initiatives to improve the business within the World Class con-
cept.

The Company will be instituting new production program-
ming and scheduling systems to improve scheduling and pro-
duction performance.

The employees will be involved in setting team targets,
measuring progress and striving to meet the targets in these
areas which are key to the performance and ongoing viability
for both the Company and employee welfare. These areas in-
clude:

Production outputs and labour costs
Occupational health and safety
Customer satisfaction and Quality standards
Individual and team based training and development
Environmental management to at least comply with gov-
ernment legislation and community expectations

APPENDIX “E”
DISCIPLINARY PROCEDURE

POLICY
(a) Misconduct

In Misconduct cases, clear evidence of the misconduct is
needed. The manager should document the incident and col-
lect evidence by taking written statements from all witnesses
present. The employee may be suspended during the investi-
gation (usually with pay).

The strict procedure to be followed is:
(i) The employees should attend an interview (with a

representative if requested) with the manager and his/
her supervisor. The purpose of the interview is to be
explained and the specific allegations should be put
to the employee who should be given an opportunity
to reply, both at the meeting and after, in writing, if
the employee wishes to do so.

(ii) The results of the meeting should be put in writing.
The employee should be given a copy of the notes
taken and given the opportunity to make comments
about them.

(iii) If the misconduct is not serious enough to justify
dismissal the employee should receive a written
warning which details the nature of the misconduct.
It should be made clear that a repetition of the mis-
conduct will result in dismissal.

(iv) If the employee engages in further misconduct, an-
other investigation as outlined above should be car-
ried out. The employee should then either be issued
with a final warning or dismissed after having had
an opportunity to clarify the complaints and respond
to the allegations being put to him.

If the misconduct is deemed serious enough to warrant dis-
missal, alternatives to immediate dismissal should be consid-
ered (ie. Demotion or transfer). The employee should be given
the opportunity to discuss such alternatives and his/her com-
ments should be considered.

If the decision to terminate is still deemed to be warranted
by the Manager, the decision should be given to the employee
in writing.

In the case of a serious misconduct a Manager is entitled to
dismiss without notice an employee found guilty, although there
are processes which must be observed so as to reduce the pos-
sibility of the Commission making an adverse finding against
the employer.

Walsh’s Glass commits to acting within a reasonable time
after the misconduct has been described and investigated and
that the employee should have the opportunity to defend him/
herself against the allegation of misconduct.

(b) Unsatisfactory Performance
In the case of unsatisfactory performance four procedural

steps should be followed:
(1) The employee should be given a verbal warning in a

counselling session between the manager and em-
ployee. It is important that a record of this first warn-
ing is kept. The Manager should ensure that the
substance of the discussion is recorded along with
details such as time, place and employee response
written and/or verbal. The employee should be of-
fered suitable training, if appropriate and shall be
entitled to representation at the meeting with Man-
agement.

(2) If performance has not improved then the employee
should be given a written warning outlining the na-
ture of the problem. The employee’s supervisor
should be involved and may be present during the
counselling session. It should be made aware that if
the unsatisfactory performance continues his/her job
will be in jeopardy. Training may also need revising.
The employee may also have a representative attend
the meeting.

(3) If performance remains unsatisfactory when reviewed
after the written warning, the employee should again
be counselled and be given an opportunity to respond.
A final warning in writing may then be issued and a
date set for a review.

(4) At the set date the employee’s performance should
be reviewed again. If it is still unacceptable the Man-
ager should consider whether alternatives to termi-
nation are available and if alternatives are not
practicable the decision to terminate with notice may
be taken.

(5) On terminations the Manager should—
(a) hold a meeting with the employee, their Su-

pervisor and a representative if requested;
(b) review the steps to counsel the employee;
(c) give the employee an opportunity to reply; and
(d) issue the employee with a written notice of

termination explaining the reasons for dis-
missal and the entitlements owing.

(6) The dismissal of an employee shall not be harsh, un-
just or unfair.

(7) Written warnings shall lapse and be removed after
twelve months if no additional warning/s have been
given during the previous twelve months.

APPENDIX “F”
WALSH’S GLASS—WAGE RATE INCREASES
Original 1st March, 1st October, 1st May, 1997 1st December,

Rate 1996 1996 1997
per week week hour week hour week hour week hour

glazier $542.79 $580.50 $15.28 $588.78 $15.49 $605.07 $15.92 $621.35 $16.35
$496.29 $532.14 $14.00 $539.03 $14.19 $553.92 $14.58 $568.81 $14.97
$488.23 $523.76 $13.78 $530.41 $13.96 $545.05 $14.34 $559.70 $14.73
$478.37 $513.50 $13.51 $519.85 $13.68 $534.20 $14.06 $548.55 $14.44
$459.77 $494.16 $13.00 $499.95 $13.16 $513.75 $13.52 $527.54 $13.88



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.428

WESTERN AUSTRALIA POLICE SERVICE
ENTERPRISE AGREEMENT FOR POLICE ACT

EMPLOYEES
No. AG 274 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Western Australian Police Union of Workers
and

Hon Minister for Police.
No. AG 274 of 1996.

Western Australia Police Service Enterprise Agreement for
Police Act Employees.

COMMISSIONER R.N. GEORGE.
20 December 1996.

Order.
HAVING heard Mr S. Smith on behalf of the Applicant and
Sergeant G. Hadwiger on behalf of the Respondent, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Western Australia Police Service Enterprise
Agreement for Police Act Employees in the terms of the
following schedule be registered and shall operate from
the beginning of the first pay period commencing on or
after 1 May 1996 with the exception of Clauses 10, 11,
12, 17, 18, 21 and 23 which shall operate on and from 1
July 1996.

(Sgd.) R.N. GEORGE,
[L.S] Commissioner.

Schedule.
WESTERN AUSTRALIA POLICE SERVICE

ENTERPRISE AGREEMENT FOR POLICE ACT
EMPLOYEES, 1996

1.�TITLE
This agreement under section 41 of the Industrial Relations

Act shall be known as the Western Australia Police Service
Enterprise Agreement for Police Act Employees No. AG 274
of 1996 and shall replace the Western Australia Police Serv-
ice Enterprise Agreement for Police Act Employees No. AG
131 of 1995.

1A�RELATIONSHIP TO PARENT AWARDS
This agreement shall apply in lieu of the Police Award 1965,

No. 2 of 1966; the Aboriginal Police Aides Award, No. 31 of
1979; and the Police Cadets Award, No. R 7 of 1976.

2.�ARRANGEMENT
1. Title

1A. Relationship to Parent Awards
2. Arrangement
3. Term and Review
4. Area and Scope
5. Definitions
6. Contract of Service�Police Cadets
7. Hours of Duty
8. Salaries
9. Shift Penalties

10. Additional Allowances
11. Camping Allowances
12. District Allowances
13. Disturbance Allowance
14. Higher Duties Allowances
15. Motor Vehicle Allowances
16. On Call Allowance
17. Overtime
18. Prisoners� Rations
19. Property Allowance
20. Pro Rata Payment of Allowances
21. Relieving Allowances

22. Transfer Allowances
23. Travelling Allowances
24. Annual Leave
25. Long Service Leave
26. Parental Leave
27. Sick Leave�Police Cadets
28. Bereavement Leave
29. Public Holidays�Police Cadets
30. Advertising of Vacancies
31. Air-conditioned Vehicles
32. Introduction of Change
33. Typewriters
34. National Training Wage
35. Adjustment of Reimbursement Allowances
36. Agreement Modernisation
37. No Further Claims
38. Entitlement to Leave and Allowances through Ill-

ness or Injury
39. Medical and Hospital Expenses through Illness or

Injury resulting from Duties
40. Medical and Pharmaceutical Expenses
41. Retirement, Removal or Death of an Employee
42. Named Parties and Estimated Number of Employ-

ees Bound upon Registration of Agreement
43. Single Bargaining Unit
44. Mission Statement and Corporate Vision
45. Audit of 4% Second Tier and 1989 SEP
46. Dispute Settlement Procedures
47. Broad Agenda
48. Signatures of Parties to the Agreement

Schedule A�Camping Allowances
Schedule B�District Allowances
Schedule C�District Allowances Boundaries
Schedule D�Motor Vehicle Allowances
Schedule E�Relieving Allowances
Schedule F�Travelling�Transfer Allowances
Appendix A Goals to achieve the 17% increase in
salaries.
Appendix B Memorandum of Understanding.

3.�TERM AND REVIEW
(1) This agreement shall operate for a period of two (2) years

from the beginning of the first pay period commencing on or
after 1 May 1996 with the exception of clauses 10, 11, 12, 17,
18, 21 and 23 which shall have effect on and from 1 July
1996.

(2) No later than six (6) months prior to the expiration of
this agreement the parties shall commence negotiations for a
new agreement.

(3) The parties will assess achievements in performance,
productivity and efficiency during the term of this agreement.

(4) The pay quantum and efficiencies achieved as a result of
this agreement will remain and those rates will form the new
base pay rates for future agreements, except where the award
rate is higher in which case the award rate shall apply.

(5) This agreement will continue in force after the expiry of
its term until such time as either party withdraws from the
agreement by notification in writing to the other party and to
the Western Australia Industrial Relations Commission.

(6) In conducting the review the parties shall consider all pro-
ductivity initiatives introduced over the life of the agreement
including those emanating from the �Delta Reform Process�.

4.�AREA AND SCOPE
This agreement shall apply to all Members of the Western

Australia Police Force, aboriginal police aides and police ca-
dets appointed under the provisions of the Police Act, except
those whose salaries are recommended or determined pursu-
ant to the Salaries Allowances Act 1975 and shall operate over
the whole of the State of Western Australia.

5.�DEFINITIONS
�Aboriginal Police Aide� means an employee appointed as

such under the provisions of the Police Act.
�Agreement� means this Agreement.
�Award� means whichever award is appropriate out of the

Police Award 1965, No. 2 of 1966; the Aboriginal Police Aides
Award, No. 31 of 1979 or the Police Cadets Award, No. R 7 of
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1976 as amended from time to time and any award which re-
places such awards.

�Camp of a Permanent Nature� for the purposes of Clause
11�CAMPING ALLOWANCES means single room accom-
modation in skid mounted or mobile type units, caravans, or
barrack type accommodation or a vessel where the following
are provided in the camp�

� Water is freely available;
� Ablutions including a toilet, shower or bath and laun-

dry facilities;
� Hot water system;
� A kitchen, including a stove and table and chairs,

except in the case of a caravan equipped with its
own cooking and messing facilities;

� An electricity or power supply; and
� Beds and mattresses except in the case of caravans

containing sleeping accommodation.
For the purpose of this definition caravans located in cara-

van parks or other locations where the above are provided
shall be deemed a camp of permanent nature.

�Camp other than a Permanent Camp� for the purposes of
Clause 11.�CAMPING ALLOWANCES means a camp in-
cluding a vessel where any of the requirements defined in a
�camp of a permanent nature� are not provided.

�Centre� means any station from which continuous duty is per-
formed but does not include the Criminal Investigation Branch.

�Commissioned Officer� means an employee appointed as
such under the provisions of the Police Act or Police Regula-
tions or acting as such.

�Commissioner� means the Commissioner of Police ap-
pointed pursuant to the provisions of the Police Act.

�Country Resident Officer in Charge� means an employee
in charge of a police station outside the metropolitan area who
is required to occupy departmental quarters attached or adja-
cent thereto or an employee relieving in such position. For the
purposes of this definition Rottnest Island is considered out-
side the metropolitan area.

�Defacto Spouse� means a person of the opposite sex to the
employee who lives with the employee as the husband or wife
of the employee on a bona fide domestic basis, although not
legally married to the employee.

�Dentist� has the same meaning as it has in the Dental Act 1939.
�Dependant� in relation to an employee (other than for the

purpose of district allowance) means:
(1) spouse, including defacto spouse;
(2) child/children; or
(3) other dependent family;

who reside with the employee and who rely on the employee
for main support.

�Dependant� in relation to an employee (for the purpose of
district allowance) means:

(1) a spouse; or
(2) where there is no spouse, a child or any other rela-

tive resident within the State who rely on the em-
ployee for their main support;who does not receive
a district or location allowance of any kind.

�Detective� means an employee who has been appointed as
a detective who is attached to the Criminal Investigations
Branch and includes a commissioned officer so attached.

�Distant Rate� means the rate per kilometre applicable in
the North West of the State that is prescribed by the agree-
ment under Clause 15�Motor Vehicle Allowance as payment
to an employee for the use by the employee of the employee�s
vehicle for the performance of police duties.

�Emergency� means:
(1) an unforeseen urgent crisis;
(2) serious public disorder; and
(3) searches;

but shall not include normal police activity or the prevention
of payment of any penalty provision covered by this agree-
ment or normal police duty or a requirement to attend court
outside rostered shift.

�Employee� means any person appointed under the provi-
sions of the Police Act to the Western Australia Police Force
or as an aboriginal police aide or as a police cadet.

�Employer� means the Hon Minister for Police.
�Family� in relation to an employee means the employee,

spouse and all dependent children attending school and to those
dependent children living with the employee who are unem-
ployed.

�Headquarters� means the place in which the principal work
of an employee is carried out, as defined by the Commissioner.

�House� for the purposes of Clause 11�Camping Allow-
ances means a house, duplex or cottage including transport-
able type accommodation which is self contained and in which
the facilities prescribed for �Camp of a Permanent Nature�
are provided.

�Incapacity� means unfitness for and absence from duty as
a result of illness or injury and �incapacitated� shall be con-
strued accordingly.

�Manager� means the Manager of Occupational Health,
Safety and Welfare Unit of the Department.

�Medical Practitioner� has the same meaning as it has in the
Medical Act 1894.

�Medicare Benefits� has the same meaning as it has in the
Health Insurance Act 1973 of the Parliament of the Common-
wealth.

�Member of the Police Force� means an employee appointed
as such under the provisions of the Police Act.

�Metropolitan Area� means all of that area within a fifty
(50) kilometre radius of the Perth City Railway Station.

�Metropolitan Resident Officer in Charge� means an em-
ployee in charge of a police station in the metropolitan area
who is required to occupy departmental quarters attached or
adjacent thereto or an employee relieving in such position.
For the purposes of this definition Rottnest Island is consid-
ered outside the metropolitan area.

�Motor Vehicle Allowances� The following expressions shall
have the following meaning in respect to Motor Vehicle Al-
lowances:

(1) �A year� means twelve (12) months commencing on
the 1st day of July and ending on the 30th day of
June next following.

(2) �Metropolitan Area� means that area within a radius
of fifty (50) kilometres from the Perth City Railway
Station.

(3) �South West Land Division� means the south west
land division as defined by section 28 of the Land
Act, 1933-1972 excluding the area contained within
the metropolitan area.

(4) �Rest of State� means that area south of 23.5 de-
grees south latitude, excluding the metropolitan area
and the south west land division.

�North West� means all that part of the State north of the
26th parallel of latitude and shall be deemed to include Shark
Bay

�Operational Duties� throughout the agreement shall mean
attendance by a Country Resident Officer in Charge at such
matters as serious or fatal traffic accidents, serious public dis-
order including domestics, urgent searches, serious crimes or
attendance at his or her police station in such events but shall
not include the requirement to perform routine daily tasks as-
sociated with the responsibilities of a Country Resident Of-
ficer in Charge.

�Part Time Employee� means an employee who is regularly
employed to work less than forty (40) hours per week.

�Partial Dependant� in relation to an employee (for the pur-
pose of District Allowance) means-

(1) a spouse; or
(2) where there is no spouse, a child or any other rela-

tive resident within the State who rely on the em-
ployee for their main support;

who receives a district or location allowance of any kind less
than that applicable to an employee without dependants un-
der any award, agreement or other provision regulating the
employment of the partial dependant.
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�Pharmaceutical Chemist� has the same meaning as it has
in the Pharmacy Act 1964.

�Police Cadet� means an employee appointed as such un-
der the provisions of the Police Act.

�Practicable� means practicable in the fair and reasonable
opinion of the Commissioner: Provided that if any dispute
shall arise as to whether in any case such opinion is fair and
reasonable, the matter in dispute shall be referred for determi-
nation to a Board of Reference established under Section 48
of the Industrial Relations Act.

�Public Event� shall be deemed to include the following:
The Christmas/New Year Road Safety Campaign, Easter Road
Safety Campaign, Channel 7 Christmas Pageant, Royal Agri-
culture Society Show, 96FM Sky Show, Bindoon Rock Festi-
val, Anzac Day Services and Marches, City to Surf Fun Run
and/or similar such events.

�Public Interest� means:
(1) protection of life or property caused by extraordi-

nary events; and
(2) security for Heads of State/Public Figures and spe-

cial events; and
(3) searches;

but shall not include normal police activity or the prevention
of payment of any penalty provision covered by this agree-
ment in normal police duty or a requirement to attend court
outside a rostered shift.

�Public Transport� means any means of public transport
approved by the Commissioner.

�Recruit in Training� means an employee undertaking Acad-
emy based initial training as a member of the Police Force.

�Region� means region of the State within the meaning of
Section 39(2) of the Police Act 1892.

�Special Area� means�
(a) any portion of the State that is�

(i) east of longitude 119 degrees east; or
(ii) north of the 26 degrees of south latitude

(b) Yalgoo, Mount Magnet, Cue and Meekatharra; and
(c) any area outside the State designated a special area

by the Minister.
�Spouse� means an employee�s spouse, including defacto

spouse.
�Union� means the Western Australian Police Union of

Workers.

6.�CONTRACT OF SERVICE�POLICE CADETS
(1) The contract of service of police cadets shall be by the

fortnight and shall be terminable by two (2) weeks notice on
either side or by the payment or forfeiture as the case may be
of a fortnight�s wages in lieu of notice.

(2) The Commissioner shall be under no obligation to pay
for any day not worked on which the police cadet is required
to be present for duty except where such absence is due to
illness and comes within the provisions of Clause 27.�Sick
Leave�Police Cadets or such absence is on account of holi-
days to which the police cadet is entitled under the provisions
of this agreement.

(3) The provisions of this clause apply only to police ca-
dets.

7.�HOURS OF DUTY
(1) (a) The ordinary hours of duty for employees other than

commissioned officers, country resident officers in charge and
those under the arrangements provided under subclause (9) of
this clause shall average forty (40) per week to be worked as
eight (8) hours per day over any five (5) days of the week.

(b) There shall be no fixed hours for commissioned officers
who shall be on duty as required.

(c) For police cadets the ordinary hours of duty shall be
forty (40) hours per week to be worked as eight (8) hours per
day, Monday to Friday inclusive between the hours of 7.00am
and 11.00pm.

(d) An employee, other than a commissioned officer, rostered
off duty who returns on a voluntary basis for additional duty
at sporting or other public events shall be paid at the hourly

rate provided in paragraph (c) of subclause (2) of Clause 8.�
Salaries. In such instances the other provisions of this agree-
ment are suspended and the provisions of Clause
17.�Overtime shall not apply.

In the event that cancellation of the sporting or other public
event occurs within twelve (12) hours of the contracted start-
ing time for the sporting or other public event, employees not
previously notified of the cancellation will be compensated
by payment of two (2) hours pay at the ordinary rate of pay.

(2) (a) Employees who:
(i) have accumulated accrued time off under the provi-

sions contained in subclause (2) of clause 7. Hours
of Duty of the award and who have not taken the
time off prior to this agreement being registered shall
clear the accrued time off at a mutually agreed time
or where agreement can not be reached at a time
determined by the Commissioner during the lifetime
of this agreement

(ii) have taken accrued time off in advance of accrual un-
der the award shall have the option of either working
additional hours to compensate or alternatively elect
to sacrifice the equivalent time off his or her annual
leave or elect to pay back any outstanding monies.

(iii) resign or retire from the Force and have accumu-
lated accrued time off but have not taken this time
off shall be paid for the total accumulated hours on
termination at the ordinary rate of pay; or

(iv) terminates his or her employment and has taken ac-
crued time off for which no entitlement has accrued
shall have his or her salary reduced on termination
by the total hours for which payment has been made
out but for which the employee has no entitlement
toward the accrued time off.

(b) The provisions of this subclause shall not apply to part-
time employees.

(3) (a) At centres, employees shall be designated to work
ordinary hours of duty as set out below and such shifts shall
rotate weekly:

(i) Day Shift�any shift which commences on or be-
tween the hours of 6.00am and 10.00am each day.

(ii) Afternoon Shift�any shift which commences on or
between the hours of 2.00pm and 6.00pm each day.

(iii) Night Shift�any shift which commences on or between
the hours of 7.00pm and 12.00 midnight each day.

(b) Subject to (v) hereof, at places other than a centre, shifts
of eight (8) continuous hours shall be worked as required by
local conditions provided�

(i) where more than one (1) shift is worked each day
such shifts shall alternate weekly;

(ii) that due to local conditions at and in accordance with
the safety and welfare requirements of the employ-
ees, additional employees may be rostered from day
shift onto an afternoon shift or night shift in any week
to cover known situations on particular days;

(iii) such changes as prescribed in sub paragraph (ii) of
this paragraph shall be indicated in advance on ros-
ters when rosters are posted in accordance with
subclause (7) of this clause; and

(iv) where employees are required to be rostered for day,
afternoon and night shifts the afternoon and night
shifts to be worked shall be distributed evenly be-
tween such employees.

(v) This subclause shall not apply to an employee des-
ignated as �country resident officer in charge� or to
an employee relieving in such position who shall
have no fixed daily hours.

(4) Subject to Subclause (9) of this clause the starting times
of shifts at centres and at places other than a centre may be
varied daily but must remain constant within the parameters
of the identified day, afternoon or night shift.

(5) Notwithstanding the provisions of subclause (3) of this
clause the daily hours may be worked as a broken shift:

(i) if the employee applies in writing for permission to
work such shifts; and

(ii) if both the Commissioner and the Union agree.
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(6) (a) Each ordinary shift shall include a meal period of
forty (40) minutes which shall commence at a time within the
4th, 5th or 6th hour of the commencement of a shift. This
meal period shall be considered as time worked.

(b) Should circumstances arise whereby an employee is pre-
vented by continuous duty from partaking a meal commenc-
ing at a time within the 4th, 5th or 6th hour of the
commencement of a shift such employee shall be reimbursed
in accordance with the rate prescribed by Item F15 of Sched-
ule F, provided that an employee shall only be entitled to one
(1) claim per shift.

(c) The employee�s total reimbursement under this subclause
for any one pay period shall not exceed the amount prescribed
by Item F16 of Schedule F. The Commissioner may grant the
payment of this allowance in excess of five (5) days per pay
period if satisfied the claim is warranted.

(d) The provisions of this subclause shall not apply to an
employee in receipt of any entitlement prescribed under Clause
23.�Travelling Allowances or Clause 21.�Relieving Allow-
ances or Clause 11.�Camping Allowances of this agreement.

(7) A roster shall be posted at each place of employment not
later than 1.00pm on the Thursday preceding the week to be
worked showing hours of duty and rest days for the ensuing
week. Such roster may be varied or suspended by the Officer
in Charge in an emergency or where such action is in the pub-
lic interest.

(8) Subject to the provisions of this clause an employee shall
where practicable�

(a) be given twenty four (24) hours notice of any altera-
tion of his or her rostered shift,

(b) (i) Other than in an �emergency� as defined in
this agreement an employee shall be allowed
at least eight (8) consecutive hours off duty
between the end of one ordinary shift and the
commencement of the next ordinary shift.

(ii) Where an employee who has not had at least
eight (8) consecutive hours off duty since the
completion of his or her last ordinary shift is
fatigued due to authorised overtime and there
is four (4) hours or more of the next rostered
shift remaining to be worked, the employee
may, with the approval of his or her officer in
charge, be excused from such part of the shift
to allow the designated break and shall be
deemed to have commenced that shift at the
rostered start time. If a part shift is worked a
shift penalty, if appropriate, will be paid.

(iii) Where an employee who has not had at least
eight (8) consecutive hours off duty since the
completion of his or her last ordinary shift is
fatigued due to authorised overtime and there
are less than four (4) hours of the rostered shift
remaining to be worked, the employee may, with
the approval of his or her officer in charge, be
excused from duty and shall be deemed to have
worked the shift. However in these circum-
stances, a shift penalty will not be paid.

(iv) Where the overtime incurred between ordinary
shifts exceeds (4) hours (and the employee has
not had at least eight (8) consecutive hours
off duty between the end of one ordinary shift
and the commencement of the next)the em-
ployee may, with the approval of his or her
officer in charge, be excused from the next
rostered shift in lieu of the overtime incurred.
In these circumstances, a shift penalty if ap-
propriate, will be paid.

(v) Overtime is to be documented in the usual way
(eg. court slip, report with overtime claim
form, etc).

(vi) An employee seeking to be excused from his
or her next rostered shift or part shift must
personally contact his or her officer in charge
or another officer in authority for approval
prior to the commencement of the shift. Such
approval shall not be withheld except in an
�emergency� as defined.

(9) (a) The shift arrangement prescribed in subclause (3) of
this clause may be varied to meet the needs of a particular
station, non-centre or centre. Such changes must be premised
on the understanding that the majority of the employees sta-
tioned in the section, station or branch must genuinely agree
in accordance with the requirements of Clause 36.�Agree-
ment Modernisation of this agreement.

(b) Such variation in shift arrangements may include any
variation or combination of a minimum of six (6) and a maxi-
mum of ten (10) hour shifts and in excess of five (5) shifts in
a week or forty (40) hours per week.

(c) The arrangements in this subclause may be further var-
ied to allow shifts of twelve (12) hours and in excess of forty
(40) hours per week to be worked in the Police Communica-
tions Branch subject to a term of twelve (12) months from
January 1, 1996 and review by the parties after July 1, 1996.

(d) Where shifts of other than eight (8) hours are worked
meal periods and commencement time of meal periods allowed
under subclause (6) of this clause and shift penalties provided
under subclause (1) of Clause 9.�Shift Penalties shall be al-
lowed on a pro-rata basis according to the number of hours in
the shift.

(10) (a) Notwithstanding other provisions contained in this
clause, a part-time employee may be employed to work less
than forty (40) hours per week.

(b) An employee�s regular part-time hours may be varied by
the Commissioner with the consent of the employee and where
this occurs time worked up to eight (8) hours on any day or a
total of less than forty (40) hours in a week or any arrange-
ment under subclause (9) of this clause is not overtime but an
extension of the contract hours for that day or week.

(c) Other provisions apply on a pro rata basis.
(11) Where practicable, an employee should be allowed four

(4) rostered weekends off duty over each period of twelve
(12) weeks.

8.�SALARIES
(1) Rates of Pay
The agreement provides two (2) increases totalling 17%

above the award rates of pay and salary increments. The rates
are payable in respect of ordinary hours of duty as provided in
Clause 7�Hours of Duty of this agreement. The rates pre-
scribed for commissioned officers shall include allowance for
duties performed beyond forty (40) hours per week and for
work performed on public holidays and at weekends. The rates
prescribed for Country Resident Officers in Charge shall in-
clude allowance for duties performed beyond forty (40) hours
over the five (5) rostered working days in a week and on weekly
leave days other than �operational duties� as defined in Clause
5�Definitions of this agreement.

The amounts prescribed for Commander, Chief Superintend-
ent and Superintendent shall apply to employees at that sub-
stantive rank at the time the agreement is registered in the
Western Australia Industrial Relations Commission and no
further appointments will be made to those ranks.

The amounts prescribed in Column A are the award rates of pay.
The amounts prescribed in Column B reflect a 10% increase

in the award rates (Column A) and apply from the beginning
of the first pay period commencing on or after April 30, 1996
subject to registration of this agreement in the Western Aus-
tralia Industrial Relations Commission. The rates include a
component in recognition of past productivity improvements
made up until April 30, 1996 discounted by two (2) arbitrated
safety net increases and the net gains shared between the em-
ployer and the employees.

The amounts prescribed in Column C reflect a 17% increase
in the award rates (Column A) and apply from the beginning
of the first pay period commencing on or after April 30, 1997
subject to achieving the goals detailed in Appendix A.

Rank Column A Column B Column C
$ per annum $ per annum $ per annum

(a) Commissioned Officers
Commander Grade I - 86,000 91,190
Commander Grade II - 81,555 86,745
Commander 74,141 81,555 86,745
Chief Superintendent 72,385 79,624 84,690
Superintendent Grade I - 76,400 80,987
Superintendent Grade II - 72,074 76,661
Superintendent 65,522 72,074 76,661
Inspector Base Rate 57,881 63,669 67,721
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Rank Column A Column B Column C
$ per annum $ per annum $ per annum

(b) Sergeant Ranks
Senior Sergeant (Country
Resident OIC)�Base Rate 49,026 53,929 57,360
Senior Sergeant�Base Rate 47,026 51,729 55,020
Sergeant (Country
Resident OIC)�Base Rate 43,334 47,667 50,701
Sergeant�Base Rate 41,334 45,467 48,361

(c) Other Ranks
Senior Constable (Country
Resident OIC) Base Rate 39,334 43,267 46,021
Senior Constable Base Rate 37,334 41,067 43,681
Constable First Class 34,834 38,317 40,756
Constable
5th year of service & thereafter 32,734 36,007 38,299
4th year of service 31,834 35,017 37,246
3rd year of service 30,934 34,027 36,193
2nd year of service 29,834 32,817 34,906
1st year of service 29,834 32,817 34,906
Recruits in Training 25,834 25,834 25,834

(d) Aboriginal Police Aides
Senior Aide 31,321 34,453 36,646
First Class Aide 28,780 31,658 33,673
Police Aide 27,718 30,490 32,430

(e) Police Cadets
21 years 21,165 23,282 24,763
20 years 19,266 21,193 22,542
19 years 17,157 18,873 20,074
18 years 14,822 16,305 17,342
17 years 12,708 13,979 14,868
Under 17 years 10,873 11,961 12,721

(f) The following transitionary arrangements applied to
employees who as at 31 July 1992 were at the rank
of Sergeant and qualified for promotion to the rank
of Senior Sergeant.

(i) For employees at the substantive rank of Ser-
geant past service as a substantive Sergeant
up to a maximum of six (6) years was recog-
nised and in addition to the rate for Sergeant�
Base Rate the following additional amounts
paid in recognition of that service.

Category A 2 years service but less than 4
years�$582 p/annum

Category B 4 years service but less than 6
years�$1,246 p/annum

Category C 6 years service or more�
$2,201 p/annum

(ii) Employees at the substantive rank of Sergeant
who were not qualified for promotion to the
rank of Senior Sergeant on 31 July 1992 but
who passed examination for promotion to the
rank of First Class Sergeant during 1992 trans-
lated in the same manner as those in
subparagraph (i) of this paragraph effective
from 18 December 1992.

(iii) Employees who were at the substantive rank
of First Class Sergeant prior to 31 July 1992
translated to category C in subparagraph (i)
of this paragraph.

(iv) Employees at the substantive rank of Sergeant
and the brevet rank of First Class Sergeant
prior to 31 July 1992 translate as category C
in subparagraph (i) of this paragraph whilst in
the brevet position and if qualified for pro-
motion to the rank of Senior Sergeant at the
time of reverting to Sergeant revert to the ap-
propriate category in subparagraph (i) of this
paragraph which recognises past service up
to a maximum of six (6) years since his or her
substantive appointment at Sergeant rank.

(g) With effect from 31 July 1992:
(i) Employees previously at the rank of Chief

Inspector were in addition to the rate for In-
spector�Base Rate paid a performance incre-
ment of $2,940 per annum.

(ii) Employees at the rank of Inspector will be paid
as Inspector�Base Rate and after 2 years sub-
stantive service at that rank will, subject to
satisfactory performance assessed by an ap-
propriate performance appraisal system, be
eligible for a Performance Increment of $2,940
per annum.

(iii) With effect from 12 March, 1993 the amount
of the Performance Increment is increased to
$3,003 per annum.

(iv) With effect from the beginning of the first pay
period commencing on or after April 30, 1996
the amount of the performance increment is
increased to $3,303 per annum.

(v) With effect from the beginning of the first pay
period commencing on or after April 30, 1997
the amount of the perfomance increment is
increased to $3,513 per annum.

(h) With effect from 12 March, 1993, in lieu of the
amounts specified in subparagraph (i) of paragraph
(f) the following additional amounts are payable:
Category A $600 per annum
Category B $1,285 per annum
Category C $2,201 per annum
With effect from the beginning of the first pay pe-
riod commencing on or after April 30, 1996 the fol-
lowing additional amounts are payable in lieu of the
amounts specified in sub-paragraph (i) of paragraph
(f) and the earlier preamble in this paragraph.
Category A $660 per annum
Category B $1414 per annum
Category C $2421 per annum
With effect from the beginning of the first pay pe-
riod commencing on or after April 30, 1997 the fol-
lowing additional amounts are payable in lieu of the
amounts specified in sub-paragraph (i) of paragraph
(f) and the earlier preamble in this paragraph.
Category A $702 per annum
Category B $1,503 per annum
Category C $2,575 per annum

(i) With effect from the first pay period commencing
on or after 31 July, 1994 and subject to satisfactory
performance assessed by an appropriate performance
appraisal system, employees at the substantive rank
of Senior Constable, Sergeant and Senior Sergeant
are eligible to be paid Performance Increment 1.
In addition, subject to satisfactory performance as-
sessed by an appropriate performance appraisal sys-
tem, employees are eligible for Performance
Increment 2 no earlier than two (2) years after be-
coming eligible for Performance Increment 1.

Per Annum ($)
Senior Constable
Performance Increment 1 600
Performance Increment 2 685
Sergeant
Performance Increment 1 600
Performance Increment 2 685
Senior Sergeant
Performance Increment 1 700
Performance Increment 2 900

With effect from the beginning of the first pay pe-
riod commencing on or after April 30, 1996 the fol-
lowing additional amounts are payable in lieu of the
amounts specified earlier in the paragraph subject to
satisfactory performance assessed by an appropriate
performance appraisal system.

Per Annum ($)
Senior Constable
Performance Increment 1 660
Performance Increment 2 754
Sergeant
Performance Increment 1 660
Performance Increment 2 754
Senior Sergeant
Performance Increment 1 770
Performance Increment 2 990
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With effect from the beginning of the first pay pe-
riod commencing on or after April 30, 1997 the fol-
lowing additional amounts are payable in lieu of the
amounts specified earlier in this paragraph, subject
to satisfactory performance assessed by an appro-
priate performance appraisal system.

Per Annum ($)
Senior Constable
Performance Increment 1 702
Performance Increment 2 801
Sergeant
Performance Increment 1 702
Performance Increment 2 801
Senior Sergeant
Performance Increment 1 819
Performance Increment 2 1,053

(j) Hours worked in excess of forty (40) in a week on a
voluntary basis at sporting or other public events shall
be considered ordinary hours of duty and paid in
accordance with the hourly rate prescribed in
subclause (2) of this clause.

(2) (a) For the purpose of ascertaining the rate per fortnight
the total annual salary shall be multiplied by twelve (12) and
divided by three hundred and thirteen (313).

(b) For the purpose of ascertaining the rate per day the rate
per fortnight shall be divided by ten (10).

(c) For the purpose of ascertaining the rate per hour the an-
nual salary prescribed in subclause (1) of this clause shall be
divided by three hundred and thirteen (313), multiplied by
twelve (12) and divided by eighty (80).

(3) An employee�s salary shall be paid by direct funds trans-
fer to the credit of an account nominated by the employee at a
bank, building society or credit union approved by the Under
Treasurer or an Accountable Officer; provided that where such
form of payment is impracticable or where some exceptional
circumstances exist, and by agreement between the Minister
and the Union, payment by cheque may be made.

(4) A constable shall not proceed to the 3rd year of service
salary increment until at least two (2) years service from the
date of induction into academy training and the satisfactory
completion of the probationary period.

(5) Where an employee has previous relevant experience in
the Western Australia Police Force the Commissioner may take
this into consideration in re-engaging such an employee. The
Commissioner has absolute discretion to :

(a) exempt the employee from undertaking part or full
academy training and/or

(b) waive the requirements for the employee to under-
take a period of probation and/or

(c) appoint the employee to a rank and salary which rec-
ognises the previous relevant police force experi-
ence.

(6) (a) A part-time employee shall be paid a proportion of
the appropriate full time salary contained in this clause de-
pendant on the number of hours worked. The salary shall be
calculated in accordance with the following formula:

Hours worked per x Full-time fortnightly
fortnight salary________________ __________________

80 1

(b) Subject to meeting the performance criteria applicable
to a full time employee a part time employee shall be entitled
to all available salary increments, on a pro rata basis by calcu-
lating the hours worked by the part- time employee each fort-
night as a proportion of eighty (80).

9.�SHIFT PENALTIES
(1) Employees,(other than cadets, commissioned officers,

recruits in training and those working in excess of forty (40)
hours in a week on a voluntary basis at sporting and other
public events) shall be paid an allowance of $17.90 for each
ordinary eight (8) hours shift actually worked other than day
shifts which commence on or between the hours of 6.00am
and 10.00am on Monday to Friday. The rate of allowance to
increase to $19.00 with effect from the beginning of the first
pay period commencing on or after April 30, 1997

(2) Employees, (other than a country resident OIC, com-
missioned officers, police cadets and those who are working
in excess of forty (40) hours in a week on a voluntary basis at
sporting and other public events) who work shifts of other
than eight (8) hours duration under the provision of subclause
(9) of Clause 7.�Hours of Duty shall be paid the shift allow-
ance prescribed in subclause (1) of this clause where appro-
priate on a pro rata basis.

(3) A part time employee actually working ordinary shift
hours of other than eight (8) hours; on Monday to Friday com-
mencing prior to 6.00 am or concluding after 6.00 pm; or at
any time on a Saturday or Sunday, shall be paid a proportion
of the appropriate allowance contained in subclause (1) of
this clause.

(4) Police cadets shall be paid an allowance of $11.66 for
each ordinary shift actually worked which commences on or
after 12.00 noon.

10.�ADDITIONAL ALLOWANCES
(1) (a) Subject to the provisions of Clause 14�Higher Du-

ties Allowances of this agreement, there shall be paid to an
employee while occupying a position or performing any of
the duties specified in Column 1 hereunder the appropriate
allowance prescribed in Column 2.

COLUMN 1 COLUMN 2
Per Annum ($)

Detectives, including Probationary
Detectives and members attached to
Internal Affairs Unit, Internal
Investigations Branch or Bureau of
Criminal Intelligence Field Surveillance 1,350
Members of the Gold Stealing Detection
Staff who are not Detectives 1,350
Members of the Protective Services and
Counter Terrorist Intelligence Unit 1,350
Members of the Liquor and Gaming Branch 1,105
Sergeant in Charge, Mounted Police Section 480
Playing members, Police Pipe Band 350

(b) Where an employee in receipt of an allowance for occu-
pying a position contained in paragraph (a) of this subclause
is temporarily transferred or seconded to a position in respect
of which no allowance is payable, payment of such allowance
shall cease after the expiration of a period of eight (8) weeks
from the date of commencement of the temporary transfer or
secondment.

(2) An employee appointed, seconded or attached to any of
the squads, branches or occupying those positions designated
in paragraph (a) of subclause (1) of this clause shall be paid
the appropriate allowance on a pro rata basis provided the
employee performs the duties for a period of five (5) consecu-
tive working days or more.

(3) (a) Where an employee (other than a police cadet) sta-
tioned in the metropolitan area is not provided with quarters,
such employee shall:

(i) if a commissioned officer, be paid one hundred and
fifty five ($155) dollars per annum in lieu of quar-
ters; and

(ii) if any other employee (other than a police cadet), be
paid one hundred and forty five ($145) dollars per
annum in lieu of quarters.

(iii) provided that the provisions of this paragraph shall
not apply to any employee who commenced employ-
ment on or after March 1st, 1988.

(b) An employee (other than a police cadet) stationed out-
side the metropolitan area and not provided with quarters shall
be paid six hundred ($600) dollars per annum in lieu of quar-
ters.

(c) (i) Subject to (ii) hereof, a police cadet who has:
(aa) been recruited from outside the metropolitan

area and lives in the metropolitan area; or
(bb) until enlistment resided in the metropolitan

area and has been transferred to headquarters
outside of the metropolitan area; and
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(cc) who, in respect of either (aa) or (bb) above,
on account of distance necessarily lives
away from his or her family home and in-
curs additional expenses by way of board
and lodging,

shall be paid an allowance of two thousand and forty dollars
($2040) per annum.

(ii) The allowance prescribed in subparagraph (i) of this
paragraph shall not be payable by the employer if the cadet is
entitled to a similar allowance under the Department of Em-
ployment, Education and Training (DEET) Traineeship
Scheme or similar employment arrangements.

(4) An employee (other than a police cadet) who is detailed
to carry out duties in civilian clothes for a period of five (5)
consecutive working days or more in any one (1) calendar
year shall be paid a clothing allowance at the rate of nine hun-
dred dollars ($900) per annum.

(5) Each employee (other than a police cadet or any em-
ployee appointed on or after January 10, 1995) shall be paid a
boot allowance of one hundred and forty dollars ($140) per
annum.

(6) Where a part-time employee is eligible for the payment
of an allowance under this clause such allowance shall be cal-
culated on the proportion of total hours worked by the em-
ployee in that year to the total standard hours had the employee
been employed on a full-time basis for the year.

11.�CAMPING ALLOWANCE
(1) An employee who is stationed in a �camp of a perma-

nent nature� shall be paid the appropriate allowance prescribed
by Item A1 or Item A2 of Schedule A for each day spent camp-
ing.

(2) An employee who is stationed in a �camp�other than a
permanent camp� or is required to camp out shall be paid the
appropriate allowance prescribed by Item A3 or Item A4 of
Schedule A for each day spent camping.

(3) (a) Where to contain the additional travelling costs and/
or to avoid lost working time associated with returning to a
location where accommodation is available or to ensure the
security and safety of a vehicle/firearms/radio/ or other equip-
ment an employee camps beside or sleeps inside the vehicle;

(i) on an isolated outback patrol; or
(ii) on heavy haulage patrolling duty from South Hedland

to Carnarvon, Perth to Carnarvon and north to the
Northern Territory border; or

(iii) when escorting trucks conveying heavy machinery
or equipment; or

(iv) on Electronics Branch country patrols in a mobile
workshop; or

(v) on country patrols in a road safety van; such em-
ployee shall be paid the appropriate allowance pre-
scribed by Item 5 of the Schedule A for each day
spent camping.

(b) Except for those employees covered under subparagraph
(ii) and (iii) of paragraph (a) of this subclause, where an al-
lowance is provided under this subclause the provisions of
Clause 17.�Overtime of this agreement shall not apply to an
employee travelling.

(4) An employee who occupies a house shall not be entitled
to allowances prescribed by this clause.

(5) An employee accommodated at a Government institu-
tion, hostel or similar establishment shall not be entitled to
allowances prescribed by this clause.

(6) Where an employee is provided with food and/or meals
by the Commissioner free of charge, then the employee shall
only be entitled to receive one half (1/2) of the appropriate
allowance to which the employee would otherwise be entitled
for each day spent camping.

(7) (a) An employee shall not be entitled to an allowance
under this clause for periods in excess of ninety one (91) con-
secutive days unless the Commissioner otherwise determines.
Provided that where the provisions of Clause 23.�Travelling
Allowances of this agreement are availed of then such periods
shall be included for the purposes of determining the ninety
one (91) consecutive days.

(b) The Commissioner in reviewing any claim under this
subclause may determine an allowance other than that con-
tained in this clause.

(8) When camping, an employee shall be paid the allow-
ance on weekly leave days if available for work immediately
preceding and succeeding such days and no deduction shall
be made under these circumstances when an employee does
not spend the whole or part of those days in camp unless the
employee is reimbursed under the provisions of Clause 23.�
Travelling Allowances of this agreement.

(9) (a) This clause shall be read in conjunction with Clause
23.�Travelling Allowances, Clause 21.�Relieving Allow-
ances, and Clause 22.�Transfer Allowances, of this agree-
ment for the purpose of paying allowances, and camping
allowance shall not be paid for any period in respect of which
travelling, transfer or relieving allowances are paid. Where
portions of a day are spent camping the formula contained in
subclause (4) of Clause 23.�Travelling Allowances of this
agreement shall be used for calculating the portion of the al-
lowance to be paid for that day.

(b) For the purposes of this subclause arrival at headquar-
ters shall mean the time of actual arrival at camp. Departure
from headquarters shall mean the time of actual departure from
camp or the time of ceasing duty in the field subsequent to
breaking camp, whichever is the latter.

(10) An employee in receipt of an allowance under this clause
shall not be entitled to receive the incidental allowance pre-
scribed by Clause 23.�Travelling Allowances of this agree-
ment.

(11) Whenever an employee provided with a caravan is
obliged to park the caravan in a caravan park such employee
shall be reimbursed the rental charges paid to the authority
controlling the caravan park, in addition to the payment of
camping allowance.

(12) There is no requirement on the Commissioner to pro-
vide food, camping equipment or cooking utensils. Each of
the allowances prescribed in Schedule A includes a compo-
nent for the employee providing his or her own food, camp-
ing equipment and cooking utensils and as compensation for
the degree of disability the employee is subject to associated
with the nature of work and accommodation utilised.

12.�DISTRICT ALLOWANCES
(1) Allowances:

(a) An employee shall be paid a district allowance at
the standard rate prescribed in Column II of Sched-
ule B to this agreement for the district in which the
employee�s headquarters is located. Provided that
where the employee�s headquarters is situated in a
town or place specified in Column III of Schedule
B, the employee shall be paid a district allowance at
the rate appropriate to that town or place as prescribed
in Column IV of the said Schedule.

(b) An employee who has a dependant shall be paid
double the district allowance prescribed by paragraph
(a) of this subclause for the district, town or place in
which the employee�s headquarters is located.

(c) Where an employee has a partial dependant the total dis-
trict allowance payable to the employee shall be the dis-
trict allowance prescribed by paragraph (a)of this subclause
plus an allowance equivalent to the difference between
the rate of district or location allowance the partial de-
pendant receives and the rate of district or location allow-
ance the partial dependant would receive if he or she was
employed in a full time capacity under the award, agree-
ment or other provision regulating the employment of the
partial dependant.

(d) When an employee is on approved annual recrea-
tional leave or long service leave the employee shall,
for the period of such leave, be paid the district al-
lowance to which the employee would ordinarily be
entitled.

(e) When an employee is on other approved leave with
pay the employee shall only be paid district allowance
for the period of such leave if the employee, depend-
ant/s or partial dependant/s remain in the district in
which the employee�s headquarters is situated.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 43577 W.A.I.G.

(f) When an employee leaves his or her district on duty,
payment of any district allowance to which the em-
ployee would ordinarily be entitled shall cease after
the expiration of two (2) weeks unless the employ-
ee�s dependant/s or partial dependant/s remain in the
district or as otherwise approved by the Commis-
sioner.

(g) Except as provided in paragraph (f) of this subclause
a district allowance shall be paid to any employee
ordinarily entitled thereto in addition to reimburse-
ment of any travelling, transfer or relieving expenses
or camping allowance.

(h) Where an employee whose headquarters is located
in a district in respect of which no allowance is pre-
scribed in Schedule B to this agreement, is required
to travel or temporarily reside for any period in ex-
cess of one (1) month in any district or districts in
respect of which such allowance is so payable, then
notwithstanding the employee�s entitlement to any
such allowance provided by Clause 23.�Travelling
Allowances, Clause 21.�Relieving Allowances and
Clause 11.�Camping Allowances the employee
shall be paid for the whole of such a period a district
allowance at the appropriate rate prescribed by para-
graph (a), (b) or (c) of this subclause, for the district
in which the employee spends the greater period of
time.

(i) When an employee is provided with free board and
lodging by the Commissioner or a Public Authority
the allowance shall be reduced to two thirds (2/3) of
the allowance the employee would ordinarily be en-
titled to under this clause.

(2) Part Time Employees: An employee who is employed
on a part time basis shall be paid a proportion of the appropri-
ate district allowance payable in accordance with the follow-
ing formula:

Hours Worked Per Appropriate District
 Fortnight X   Allowance Rate

80 1

(3) Boundaries: For the purpose of Schedule B, the bounda-
ries of the various districts shall be as described hereunder
and as delineated on the plan in Schedule C.

District
1 The area within a line commencing on the coast; thence

east along lat 28 to a point north of Tallering Peak, thence due
south to Tallering Peak; thence southeast to Mt Gibson and
Burracoppin; thence to a point southeast at the junction of lat
32 and long 119; thence south along long 119 to coast.

2 That area within a line commencing on the south coast at
long 119 then east along the coast to long 123; then north
along long 123 to a point on lat 30; thence west along lat 30 to
the boundary of No 1 District.

3 The area within a line commencing on the coast at lat 26;
thence along lat 26 to long 123; thence south along long 123
to the boundary of No 2 District.

4 The area within a line commencing on the coast at lat 24;
thence east to the South Australian border; thence south to the
coast; thence along the coast to long 123 thence north to the
intersection of lat 26; thence west along lat 26 to the coast.

5 That area of the State situated between the lat 24 and a
line running east from Carnot Bay to the Northern Territory
Border.

6 That area of the State north of a line running east from
Carnot Bay to the Northern Territory border.

13.�DISTURBANCE ALLOWANCE
(1) An employee who is transferred in accordance with

subclause (1) of Clause 22.�Transfer Allowances of this
agreement and incurs expenses in the areas referred to in
subclause (2) of this clause as a result of that transfer shall be
reimbursed the actual expenditure incurred upon production
of receipts or such other evidence as may be required.

(2) (a) Costs incurred for the installation/connection/recon-
nection of a telephone at the employee�s new residence pro-
vided a telephone had been installed at the employee�s former
residence. Save that reimbursement shall also be made where

an employee is transferred and leaves the residence in which
he or she had installed a telephone and returns to the former
locality on subsequent transfer.

(b) Costs incurred with the connection or reconnection of water,
gas and/or electricity services to the employee�s household.

(c) Costs incurred with the re-direction of mail for a period
of three (3) months.

14.�HIGHER DUTIES ALLOWANCES
Where any permanent position occupied by an employee of

defined rank becomes temporarily vacant and an employee
whose ordinary rate of pay is lower than the minimum rate
applicable to the vacant position is instructed to act in the
vacant position, for a period of five (5) consecutive working
days or more, a higher duties allowance will be paid in the
following circumstances.

(1) Where the employee is instructed to perform the duties
and accepts full responsibility of the higher position he or she
shall be paid an allowance equal to the difference between the
employee�s own salary and the salary the employee would re-
ceive if he or she was permanently appointed to the position
in which he or she is so directed to act.

(2) Five (5) consecutive working days shall be deemed not
to have been broken by rostered days off if the employee re-
turns to act in the higher position on recommencement after
days off.

15.�MOTOR VEHICLE ALLOWANCES
(1) An employee who is authorised to receive a motor vehi-

cle allowance because he or she is required to place the em-
ployee�s vehicle at the disposal of the Police Department for
the performance of normal police duties, shall be paid an al-
lowance of ten ($10) dollars per month for each calendar month
he or she is so required.

(2) (a) An employee who is required to use his or her motor
car or motorcycle for the performance of police duties shall
be paid an allowance at the appropriate rate prescribed in
Schedule D�Motor Vehicle Allowances.

(b) Where vehicles are fitted with odometers registering in
miles, the distance travelled must be converted to kilometres
by multiplying the number of miles by 1.61.

16.�ON CALL ALLOWANCE
(1) For the purpose of this clause:

�On-call� shall mean a situation in which an employee
is rostered, or directed by a duly authorised senior of-
ficer, to be available to respond forthwith for duty out-
side of the employee�s ordinary working hours or shift.
An employee placed on call shall remain contactable by
telephone or paging system for all of such time unless
working in response to a call or with the consent of his or
her appropriate senior officer.

�Close-call� shall mean a situation in which an em-
ployee is rostered, or directed by a duly authorised senior
officer, that they are or may be required to attend for ex-
tra duty sometime before their next normal time of com-
mencing duty and that the employee is to remain at his or
her residence and be required to be available for immedi-
ate recall to duty.

�Stand-by� shall mean a situation in which an employee
is rostered or directed by a duly authorised senior officer
to remain in attendance at his or her place of employment
at that time, overnight and/or over a non-working day,
and may be required to perform certain tasks periodically
or on an ad hoc basis. Such employee shall be provided
with appropriate facilities for sleeping if attendance is
overnight, and other personal needs, where practicable.

(2) An employee who is authorised by the Commissioner or
a duly authorised senior officer to hold themselves available
under any of the conditions contained in subclause (1) shall
be paid the appropriate allowance in accordance with the fol-
lowing scale:

On-Call
20 x 1 x 6 x Salary prescribed in subclause of Clause
100 40 313 8.�(1) Salaries of this agreement for a con-

stable in his or her fifth year of service for
each hour or part thereof they are rostered
for on-call duty.
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Close Call
30 x 1 x 6 x Salary prescribed in subclause (1) of Clause
100 40 313 8.�Salaries of this agreement for a consta-

ble in his or her fifth year of service for
each hour or part thereof they are rostered
for close-call duty.

Stand-By
40 x 1 x 6 x Salary prescribed in subclause (1) of Clause
100 40 313 8.�Salaries of this agreement for a con-

stable in his or her fifth year of service for
each hour or part thereof they are rostered
for stand-by duty.

(3) Payment in accordance with subclause (2) shall not be
made in respect to any period for which payment is otherwise
made in accordance with the provisions of Clause 17.�Over-
time when the employee is recalled to work.

(4) An employee, whilst in a restricted situation specified in
subclause (1), shall receive a minimum payment of four (4)
hours regardless of the actual specified period.

(5) An employee rostered according to subclause (1) shall
for the purpose of overtime, be deemed to have commenced
duty at time of notification of recall.

17.�OVERTIME
(1) An employee may be required to work reasonable over-

time and such employee shall work overtime in accordance
with such requirement.

(2) (a) Overtime for localities or stations other than those
determined by the Commissioner in subclause (7) of this clause
shall mean:

(i) all time worked in excess of forty (40) hours in a
week in the case of a Metropolitan Resident Officer
in Charge who shall have no fixed daily hours of
duty.

(ii) any time worked on weekly leave days on opera-
tional duties in the case of a Country Resident Of-
ficer in Charge; and

(iii) all time worked in excess of forty (40) hours in a
week or eight (8) on any day in any other case for a
full time employee, except for those working the ar-
rangements provided in paragraph (c) of this
subclause, recruits in training, Country Resident
Officers in Charge and Metropolitan Resident Of-
ficers in Charge; and

(iv) all time worked in excess of forty (40) hours in a
week or eight (8) hours in a day in the case of a part
time employee except for the arrangements provided
in paragraph (c) of this subclause.

(b) Overtime shall be paid at the rate of time and one half
for the first three (3) hours and double time thereafter.

(c) The provisions contained in subparagraph (ii) and
subparagraph (iii) of paragraph (a) of this subclause shall not
apply where other ordinary hours shift arrangements are be-
ing worked in accordance with subclause (9) of Clause 7.�
Hours of Duty. In such cases overtime shall be paid for periods
in excess of the ordinary hours being worked on a shift.

(3) An employee required to return to work outside his or
her rostered hours of duty shall be paid the following mini-
mum payments at overtime rates:

(a) on either weekly leave days, three (3) hours plus one
(1) hour travelling time;

(b) during any other off duty period one (1) hour plus
one (1) hour travelling time.

(4) (a) Subject to the provisions of this subclause:
(i) an employee required to work a minimum of two (2)

hours overtime in conjunction with a rostered shift
shall be allowed a meal break of thirty (30) minutes
at the completion of the first two (2) hours overtime.

(ii) an employee required to work a minimum of four
(4) hours overtime when recalled to work outside
his or her rostered shift, but not continuous to a shift,
shall be allowed a meal break of thirty (30) minutes
within five (5) hours thirty (30) minutes of the over-
time commencing. In each instance, the employee
shall be entitled to further meal breaks of thirty (30)
minutes after each further five (5) hours of overtime
from the previous meal period.

(b) An employee having a meal break in accordance with
paragraph (a) of this subclause may be required to remain under
the direction of a Senior Officer in Charge during such meal
break and if so required the time shall be considered as time
worked.

(c) (i) Where an employee has not been notified the previ-
ous day or earlier of a requirement to work overtime, the Com-
missioner shall provide the employee with a meal for each
meal break the employee is entitled to pursuant to paragraph
(a) of this subclause.

(ii) Where the Commissioner fails to provide a meal and the
employee certifies that he or she purchased a meal, six dollars
and forty cents ($6.40) shall be paid to the employee in lieu of
each such meal.

(iii) Provided that where any meal break prescribed by para-
graph (a) of this subclause is unable to be taken by the em-
ployee due to operational requirements and the employee
foregoes such meal break in accordance with paragraph (b) of
this subclause a meal shall be provided by the Commissioner
at the completion of the overtime or where no meal is sup-
plied by the Commissioner and the employee certifies that a
meal was purchased, the employee shall be paid six dollars
and forty cents ($6.40) in lieu of such meal.

(d) When an employee has been notified the previous day
or earlier of a requirement to work overtime and such em-
ployee supplies him or herself with a meal which is not par-
taken due to either:

(i) the overtime being cancelled on that day; or
(ii) the overtime being continuous to such an extent that

the employee cannot partake of the meal;
 such employee shall be paid an allowance of six dollars and
forty cents $6.40 in lieu.

(e) An employee shall not be entitled to a meal allowance
under the terms of this subclause if already in receipt of a
meal allowance for the prescribed meal period under Clause
23.�Travelling Allowances or Clause 21.�Relieving Allow-
ances of this agreement.

(5) The following formulae shall be used in calculating the
hourly rate for overtime�

(a) Time and one half
Fortnightly salary x 3

80 2
(b) Double time

Fortnightly salary x 2
80 1

(c) The fortnightly rate in paragraph (a) and paragraph
(b) of this subclause shall be the salary prescribed in
subclause (1) of Clause 8.�Salaries of this agree-
ment.

(6) In calculating payment for overtime the following ar-
rangements shall apply.

(a) No payment to be made for work performed under
fifteen (15) minutes.

(b) Payments for thirty (30) minutes shall be made for
authorised overtime of between fifteen (15) and thirty
(30) minutes.

(c) The same procedure as contained in paragraph (a)
and paragraph (b) of this subclause shall apply for
each thirty (30) minutes after the first.

(7) Notwithstanding any other provisions contained in this
agreement, the Commissioner may determine localities or sta-
tions where an on-going regular additional shift of eight (8)
hours each fortnight or an additional four (4) hours per week
shall be worked on a regular basis in accordance with the fol-
lowing arrangements.

(a) The additional eight (8) hour shifts shall be rostered
in advance and clearly shown on the roster.

(b) The allowance to be paid for the additional eight (8)
hours actually worked is separate from any other
overtime provided in this clause. The allowance shall
be paid at the rate of thirteen (13) times the base
hourly rate prescribed in paragraph (c) of subclause
(2) of Clause 8.�Salaries.
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(c) A Country Resident Officer in Charge who has no
fixed daily hours shall be paid the allowance for
working an additional four (4) hours each week.

(d) The allowance shall not apply:
(i) for any period of paid or unpaid leave; or

(ii) for any period when an employee is attending
an in-service course; or

(iii) when the additional hours are not actually
worked.

(8) The provisions of this clause shall not apply to an em-
ployee who returns on a voluntary basis for additional duty at
sporting or public events.

(9) The provisions of this clause do not apply to commis-
sioned officers.

(10) The provisions of this clause do not apply to Country
Resident Officers In Charge except where the overtime is
worked on weekly leave days and on operational duties as
defined.

18.�PRISONERS RATIONS
(1) Where employees are called upon to issue rations to pris-

oners, the employee shall be allowed five dollars and twenty
eight cents ($5.28) per meal at stations in the northwest and
Eucla and four dollars and seventy nine cents ($4.79) per meal
at other stations.

(2) Where the actual and necessary expenditure for any meal
exceeds the foregoing amount for reasons of an emergency as
determined by the Commissioner, the Commissioner shall
determine the quantum of allowance to be paid for the period
of that emergency.

19.�PROPERTY ALLOWANCE
(1) For the purposes of this clause:
�Agent� means a person carrying on business as an estate

agent in a State or Territory of the Commonwealth, being, in a
case where the law of that State or Territory provides for the
registration or licensing of persons who carry on such a busi-
ness, a person duly registered or licensed under that law.

�Dependant relative� in relation to an employee means a
relative or other person who is solely dependant on the em-
ployee for support.

�Expenses� in relation to an employee means all costs in-
curred by the employee in the following areas�

(a) Legal Fees in accordance with the Solicitor�s Re-
muneration Order, 1976 as amended and varied, duly
paid to a solicitor or in lieu thereof fees charged by a
settlement agent for professional costs incurred in
respect of the sale or purchase, the maximum fee to
be claimed shall be as set out under item 8 of the
above order.

(b) Disbursement duly paid to a solicitor or a settlement
agent necessarily incurred in respect of the sale or
purchase of the residence.

(c) Real Estate Agent�s Commission in accordance with
that fixed by the Real Estate and Business Agents
Supervisory Board, acting under Section 61 of the
Real Estate and Business Agents Act, 1978, duly paid
to an agent for services rendered in the course of
and incidental to the sale of the property, the maxi-
mum fee to be claimed shall be fifty percent (50%)
as set out under items 1 or 2�Sales by Private Treaty
or Items 1 or 2�Sales by Auction of the Maximum
Remuneration Notice.

(d) Stamp duty.
(e) Fees paid to the Registrar of Titles or to the officer

performing duties of a like nature and for the same
purpose in another State of the Commonwealth.

(f) Expenses relating to the execution or discharge of a
first mortgage.

(g) The amount of expenses reasonably incurred by the
employee in advertising the residence for sale.

�Locality� in relation to an employee means�
(a) Within the metropolitan area, that area within a ra-

dius of fifty (50) kilometres from the Perth City Rail-
way Station, and

(b) Outside the metropolitan area, that area within a ra-
dius of fifty (50) kilometres from an employee�s
headquarters when they are situated outside of the
metropolitan area.

�Property� shall mean a �residence� as defined in this clause,
including a block of land purchased for the purpose of erect-
ing a residence thereon to the extent that it represents a nor-
mal urban block of land for the particular locality.

�Residence� includes any accommodation of a kind com-
monly known as a flat or a home unit that is, or is intended to
be, a separate tenement including dwelling/house, and the
surrounding land, exclusive of any other commercial prop-
erty, as would represent a normal urban block of land for the
particular locality.

�Settlement Agent� means a person carrying on business as
settlement agent in a State or Territory of the Commonwealth,
being, in a case where the law of that State or Territory provides
for the registration of licensing of persons who carry on such
business, a person duly registered or licensed under that Law.

(2) When an employee is transferred from one locality to
another in the public interest or in the ordinary course of pro-
motion or transfer, or on account of illness due to causes over
which the employee has no control, such employee shall be
entitled to be paid a property allowance for reimbursement of
expenses incurred by the employee:

(a) in the sale of a residence in the employee�s former
locality, which, at the date on which the employee
received notice of transfer to a new locality�

(i) the employee owned and occupied; or
(ii) the employee was purchasing under a contract

of sale providing for vacant possession; or
(iii) the employee was constructing for his or her

own permanent occupation, on completion of
construction; and

(b) in the purchase of a residence or land for the pur-
pose of erecting a residence thereon for the employ-
ee�s own permanent occupation in the new locality.

(3) An employee shall be reimbursed such following ex-
penses as are incurred in relation to the sale of a residence.

(a) If the employee engaged an agent to sell the resi-
dence on his or her behalf�fifty (50) percent of the
amount of the commission paid to the agent in re-
spect of the sale of the residence.

(b) If a solicitor was engaged to act for the employee in
connection with the sale of the residence�the
amount of the professional costs and disbursements
necessarily incurred and paid to the solicitor in re-
spect of the sale of the residence.

(c) If the land on which the residence is created was sub-
ject to a first mortgage and that mortgage was dis-
charged on the sale, then an employee shall, if, in a
case where a solicitor acted for the mortgagee in re-
spect of the discharge of the mortgage and the em-
ployee is required to pay the amount of the professional
costs and disbursements necessarily incurred by the
mortgagee in respect of the discharge of the mort-
gage�the amount so paid by the employee.

(d) If the employee did not engage an agent to sell the
residence on his or her behalf�the amount of the
expenses reasonable incurred by the employee in
advertising the residence for sale.

(4) An employee shall be reimbursed such following ex-
penses as are incurred in relation to the purchase of a resi-
dence.

(a) If a solicitor or settlement agent was engaged to act
for the employee in connection with the purchase of
the residence�the amount of the professional costs
and disbursements necessarily incurred and paid to
the solicitor or settlement agent in respect of the
purchase of the residence.

(b) If the employee mortgaged the land on which the
residence was erected in conjunction with the pur-
chase of the residence, then the employee shall, if,
in a case where a solicitor acted for the mortgagee
and the employee is required to pay and has paid the
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amount of the professional costs and disbursements
(including valuation fees but not a procuration fee
payable in connection with the mortgage) necessar-
ily incurred by the mortgagee in respect of the mort-
gage�the amount so paid by the employee.

(c) If the employee did not engage a solicitor or set-
tlement agent to act for the employee in connec-
tion with the purchase or such a mortgage�the
amount of the expenses reasonably incurred by
the employee in connection with the purchase or
the mortgage, as the case may be, other than a
procuration fee paid by the employee in connec-
tion with the mortgage.

(5) An employee is not entitled to be paid a property allow-
ance under subclause (2) (b) of this clause unless the employee
is entitled to be paid a property allowance under subclause (2)
(a) of this clause, provided that the Commissioner may ap-
prove the payment of a property allowance under subclause
(2) (b) to an employee who is not entitled to be paid a prop-
erty allowance under subclause (2) (a) if the Commissioner is
satisfied that it was necessary for the employee to purchase a
residence or land for the purpose of erecting a residence thereon
in his or her new locality because of the transfer from the
former locality.

(6) For the purpose of this clause it is immaterial that the
ownership, sale or purchase is carried out on behalf of an
employee who owns solely, jointly or in common with� (a)
the employee�s spouse; or (b) a dependant relative; or (c) the
employee�s spouse and a dependant relative.

(7) Where an employee sells or purchases a residence jointly
or in common with another person�not being a person re-
ferred to in subclause (6) of this clause�the employee shall
be paid only the proportion of the expenses for which the
employee is responsible.

(8) An application by an employee for a property allowance
shall be accompanied by evidence satisfactory to the Com-
missioner of payment by the employee of the expenses.

(9) Notwithstanding the foregoing provisions, an employee
is not entitled to the payment of a property allowance�

(a) In respect of a sale or purchase prescribed in
subclause (2) of this clause which is effected�

(i) more than twelve (12) months after the date
on which the employee took up duty in the
new locality; or

(ii) after the date on which the employee received
notification of being transferred back to the
former locality. Provided that the Commis-
sioner may, in exceptional circumstances grant
an extension of time for such period as is
deemed reasonable; or

(b) Where the employee is transferred from one locality
to another solely at the employee�s own request or
on account of misconduct.

20.�PRO RATA PAYMENTS OF ALLOWANCES
(1) Wherever in this agreement an allowance is expressed

as an annual rate, pro rata payment only shall be allowed if an
employee does not qualify for a complete year.

(2) For the purpose of ascertaining a fortnightly or daily
rate of an annual allowance the formula prescribed in subclause
(2) of Clause 8.�Salaries shall apply.

(3) Daily rates of allowance computed in accordance with
the foregoing formula shall be payable in respect of days of
ordinary duty only.

21.�RELIEVING ALLOWANCES
(1) An employee who is required to take up duty away from

his or her usual headquarters within the Commonwealth of
Australia on relief duty or to perform special duty and neces-
sarily resides temporarily away from the employee�s usual place
of residence shall be reimbursed reasonable expenses on the
following basis:

(a) Where the employee is supplied with accommoda-
tion and meals free of charge, reimbursement shall
be in accordance with the rates prescribed in Item
E7 of Schedule E;

(b) Where the employee is fully responsible for his or
her own accommodation, meals and incidental ex-
penses and hotel, motel or road-house accommoda-
tion is utilised;

(i) for the first forty nine (49) days after arrival at
the new locality reimbursement shall be in ac-
cordance with the appropriate rate prescribed
by Item E1 to E4 of Schedule E;

(ii) for the period in excess of forty nine (49) days
after arrival at the new locality reimbursement
shall be in accordance with the appropriate
rate prescribed by Items E2 or E5 for employ-
ees with dependants or Items E3 or E6 for
other employees. Provided that the period of
reimbursement under this paragraph shall not
exceed forty two (42) days without the ap-
proval of the Commissioner;

(iii) the employee is required to certify that he
or she stayed at the accommodation out-
lined in the preamble of this paragraph for
the period claimed and may be required to
produce receipts or other evidence to sup-
port the claim.

(c) Where the employee is fully responsible for his or
her accommodation, meals and incidental expenses
and accommodation other than that covered in para-
graph (a) or paragraph (b) of this subclause is uti-
lised and he or she is not camping in accordance
with Clause 11.�Camping Allowance of this agree-
ment the employee shall be reimbursed in accord-
ance with Item E8 of Schedule E.

(d) Where the employee is provided with accommoda-
tion free of charge and only some or no meals free of
charge reimbursement for the appropriate breakfast,
lunch and dinner not provided free of charge shall
be in accordance with the appropriate breakfast,
lunch or dinner rates prescribed in Item E9, E10 or
E11 of Schedule E.

(e) Where an employee who is required to relieve or
perform special duties in accordance with the pre-
amble of this subclause is authorised by the Com-
missioner to travel to the new locality in the
employee�s own motor vehicle, reimbursement shall
be in accordance with the appropriate rate of hire as
prescribed by Clause 15.�Motor Vehicle Allow-
ances. Provided that the journey is by the shortest
possible practical route and the maximum reimburse-
ment shall not exceed the cost of the fare by public
transport which otherwise would be utilised for such
return journey.

(2) The provisions of Clause 23.�Travelling Allowances
or Clause 11.�Camping Allowances shall not operate con-
currently with the provisions of this clause so as to permit an
employee to be paid more than one (1) allowance for the same
period. Provided that where an employee is required to travel
on official business which involves an overnight stay away
from the employee�s temporary headquarters the Commissioner
may extend the period specified in paragraph (b) or paragraph
(c) of subclause (1) of this clause by the time spent in travel-
ling or camping.

(3) An employee who is directed to relieve another employee
or to perform special duty away from the employee�s usual
headquarters and is not required to reside temporarily away
from his or her usual place of residence shall, if not in receipt
of a higher duties or special allowance for such work, be re-
imbursed the amount of additional fares paid by the employee
in travelling by public transport to and from the place of tem-
porary duty. Provided that reimbursement shall not exceed
fifty (50) cents per day without the approval of the Commis-
sioner.

(4) Where it can be shown by the production of receipts or
other evidence that an allowance payable under this clause
would be insufficient to meet reasonable additional costs in-
curred the Commissioner may approve the payment of such
reasonable additional costs incurred.
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22.�TRANSFER ALLOWANCES
(1) Employees transferred from one headquarters to an-

other�
(a) in the public interest; or
(b) in the ordinary course of promotion and transfer; or
(c) on account of illness due to causes over which the

employee has no control,
shall, if the transfer necessitates a change in the place of resi-
dence of the employee, be paid allowances in accordance with
the following provisions of this clause.

(2) An employee when travelling on transfer in accordance
with subclause (1) of this clause shall be paid the appropriate
rate of travelling allowances in accordance with Clause 23.�
Travelling Allowances of this agreement.

(3) (a) In the case of an employee with dependants the al-
lowance prescribed by subclause (2) of this clause shall be
payable until the end of the day immediately following the
day of arrival at his or her new headquarters.

(b) In addition, an employee with dependants who vacates
his or her residence prior to departure for new headquarters
shall be paid the appropriate travelling allowance from the
time such employee necessarily vacates his or her residence
(to be proved to the satisfaction of the Commissioner) until
the time of such departure.

(c) The provisions of paragraphs (a) and (b) of this subclause
may be applied to an employee without dependants when the
Commissioner considers that to establish the new residence it
has been necessary to authorise the transport of the employ-
ee�s household furniture, furnishings, domestic appliances and
personal effects.

(4) Where an employee with dependants is transferred to
headquarters at which quarters are not provided has not ob-
tained reasonable accommodation for the transfer of his or
her home at the expiration of the time for which travelling
allowance is payable under subclause (3) of this clause, he or
she shall be reimbursed actual reasonable accommodation and
meal expenses for the employee and dependants less a deduc-
tion for normal living expenses at the rates prescribed in Item
F17 and Item F18 of Schedule F until obtaining such reason-
able accommodation. Provided that such reimbursement shall
not be made;

(a) unless the Commissioner is satisfied that the em-
ployee has taken all reasonable steps to secure rea-
sonable accommodation; and

(b) for a period exceeding seventy seven (77) days.
(5) (a) Where an employee with dependants is transferred

under the provisions of subclause (1) of this clause such em-
ployee shall be paid an allowance as prescribed in Item F19 of
Schedule F for accelerated depreciation and extra wear and
tear on furniture, effects and appliances for each occasion that
an employee is required to transport his or her furniture, ef-
fects and appliances, provided that the Commissioner is satis-
fied that the value of household furniture, effects and
appliances moved by the employee is at least that prescribed
in Item F20 of Schedule F.

(b) In the case of an employee without dependants an appli-
cation for any reimbursement for accelerated depreciation and
extra wear and tear on furniture and effects will be subject to
the receipt by the employee of the allowance under paragraph
(c) of subclause (3) of this clause and shall be considered by
the Commissioner.

(6) Where it can be shown by the production of receipts or
other evidence that an allowance payable under this clause
would be insufficient to meet reasonable additional costs in-
curred by an employee on transfer appropriate reimbursement
may be determined by the Commissioner.

(7) The lodging allowance prescribed in subclause (3) of
Clause 10.�Additional Allowances of this agreement shall
not be payable during any period for which reimbursement is
made pursuant to subclauses (4) and (6) of this clause.

(8) An employee shall be reimbursed the full freight charges
necessarily incurred in respect of the removal of his or her
motor vehicle.

(9) (a) Two employees who are married or living together as
husband and wife on a bona-fide domestic basis and who trans-
fer as a family unit from one station to another in accordance
with subclause (1) of this clause shall not be entitled to each
claim allowances of this agreement as an employee with de-
pendants.

(b) Where the couple share accommodation then only one
of the employees shall receive the full appropriate travel al-
lowance, whilst the other employee shall be paid an allow-
ance which covers incidental expenses and meals (breakfast,
lunch, dinner) as prescribed in Schedule F.

(10) (a) Subject to paragraph (b) of this subclause, when an
employee who is required to transfer in accordance with
subclause (1) of this clause decides to travel to the new resi-
dence in his or her own vehicle in lieu of the reimbursement
provided for in subclause (8) of this clause, reimbursement
shall be in accordance with the appropriate rate of hire as pre-
scribed by Clause 15.�Motor Vehicle Allowances of this
agreement;

(b) (i) the journey is by the shortest practical route;
(ii) the reimbursement does not exceed the cost of the fare

of the employee, the employee�s spouse and dependant chil-
dren by public transport which otherwise would be utilised
for such journey; and

(iii) where the employee�s spouse and dependent children
do not accompany the employee in the employee�s own motor
vehicle, the reimbursement does not exceed the cost of the
employee�s fare by the public transport.

(11) (a) When an employee is not transferred from one sta-
tion to another as provided in subclause (1) of this clause but
is required by the Commissioner to change residences in the
same locality outside the metropolitan area, the provisions of
Clause 13.�Disturbance Allowance and subclause (5) of this
clause shall apply (but no other provisions in this clause shall
apply).

(b) The provisions of this subclause shall not apply to em-
ployees who change residences for personal reasons unless it
can be established by the employee that the change in resi-
dence is beneficial to the Commissioner.

23.�TRAVELLING ALLOWANCES
An employee who travels on official business shall be reim-

bursed reasonable expenses on the following basis�
(1) When a trip necessitates an overnight stay away from

headquarters and the employee is supplied with ac-
commodation and meals free of charge reimburse-
ment shall be in accordance with the rates prescribed
in Item F1, F2 or F3 of Schedule F.

(2) When a trip necessitates an overnight stay away from
headquarters and the employee is fully responsible
for his or her own accommodation, meals and inci-
dental expenses and hotel, motel or road house ac-
commodation is utilised reimbursement shall be in
accordance with the rates prescribed in Item F4 to
F8 of Schedule F.

(3) When a trip necessitates an overnight stay away from
headquarters and the employee is fully responsible
for his or her own accommodation, meals and inci-
dental expenses and accommodation other than
camping or that covered in subclause (1) or subclause
(2) of this clause is utilised reimbursement shall be
in accordance with the rates prescribed in Item F9,
F10 or F11 of Schedule F.

(4) To calculate reimbursement under subclause (1),
subclause(2) and subclause (3) of this clause for
a part of a day, the following formulae shall ap-
ply�

(a) If departure from headquarters is:
� before 8.00am�100% of the daily

rate;
� 8.00am or later but prior to 1.00pm�

90% of the daily rate;
� 1.00pm or later but prior to 6.00pm�

75% of the daily rate;
� 6.00pm or later�50% of the daily rate.
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(b) If arrival back at headquarters is:
� 8.00am or later but prior to 1.00pm�

10% of the daily rate;
� 1.00pm or later but prior to 6.00pm�

25% of the daily rate;
� 6.00pm or later but prior to 11.00pm�

50% of the daily rate;
� 11.00pm or later�100% of the daily

rate.
(c) The rate to be applied is that applicable for

the locality/town in which the employee stays
overnight, except for the final day or part
thereof which is calculated at the rate for the
previous overnight location.

(5) When a trip necessitates an overnight stay away from
headquarters and the employee is provided with ac-
commodation free of charge but only some or no
meals free of charge, reimbursement shall be at the
rate prescribed in item 1, 2 or 3 of the Schedule at-
tached hereto or for part of a day as proportioned in
subclause (4) of this clause and reimbursed for the
appropriate breakfast, lunch or dinner not provided
free of charge in accordance with the breakfast, lunch
or dinner rates prescribed in Items 12, 13 or 14 of
schedule attached hereto.

(6) (a) (i) When an employee stationed in the
metropolitan area travels to a place
outside of that area or an employee sta-
tioned outside the metropolitan area
travels to a place outside a radius of
twenty four (24) kilometres measured
from the employees headquarters and
the trip does not involve an overnight
stay away from headquarters, reim-
bursement for all meals claimed shall
be at the rates set out in Item F12, F13
or F14 of Schedule F, subject to the
employee�s certification that each meal
claimed was actually purchased and
consumed over a recognised meal pe-
riod and the employee was outside the
respective area for the whole of the rec-
ognised meal period.

(ii) Provided that when an employee de-
parts from headquarters before 8.00am
and does not arrive back at headquar-
ters until after 11.00pm on the same
day the employee shall be paid at the
appropriate rate prescribed in Items F4
to F8 of Schedule F.

(b) For the purposes of this subclause:
(i) Where an ordinary hours shift is being

worked the recognised meal break in
that shift shall be forty (40) minutes in
the case of an eight (8) hour shift and
on a pro rata basis where an ordinary
hours shift of other than eight (8) hours
is being worked. Such meal period to
be authorised by the Officer in Charge
to commence at some time within the
4th, 5th or 6th hour of the shift for an
eight (8) hour shift and on a pro rata
basis for ordinary hours shifts of other
than eight (8) hours. For an ordinary
hours shift only one (1) meal may be
purchased and consumed over the shift;
and

(ii) Where the travel extends beyond an
ordinary hours shift or ordinary hours
shifts do not apply as in the case of a
resident Officer in Charge or commis-
sioned officers;

(aa) an employee travelling a mini-
mum of ten (10) hours shall be
entitled to a further meal break;
and

(bb) for each further five (5) hours
travelled from the completion
of the previous meal break, a
further meal break.

(iii) In determining the appropriate rate for
the meal where the meal period falls
between the span of hours in Column
1 the appropriate rate prescribed in
Column 2 shall apply.

Column 1 Column 2
6.00am or later but before 11.00am breakfast
11.00am or later but before 4.00pm lunch
4.00pm or later but before 10.00pm dinner
10.00pm or later but before 6.00am supper

(7) (a) An employee stationed in the metropolitan area who is
disadvantaged financially by additional travelling costs incurred
due to a requirement to attend an Academy course for a period
of five (5) days or more may be paid a special allowance.

(b) Each claim is to be dealt with on its individual merits
with the maximum allowable reimbursement being the rate
prescribed in Item F1 of Schedule F of this agreement.

(8) In addition to the rates contained in Schedule F an em-
ployee shall be reimbursed reasonable incidental expenses such
as train, bus and taxi fares, official telephone calls, laundry
and dry cleaning expenses, on production of receipts.

(9) If on account of lack of suitable transport facilities an
employee necessarily engages reasonable accommodation for
the night prior to commencing travelling on early morning
transport the employee shall be reimbursed the actual cost of
such accommodation.

(10) Reimbursement of expenses shall not be suspended
should an employee become ill whilst travelling, provided such
illness is recognised and approved in accordance with the pro-
visions of the Police Force Regulations or this agreement and
the employee continues to incur accommodation, meal and
incidental expenses.

(11) Reimbursement claims for travelling in excess of four-
teen (14) days in one (1) month shall not be passed for pay-
ment by a certifying officer unless the Commissioner or his
nominee has endorsed the account.

(12) An employee stationed in the metropolitan area who is
relieving at or temporarily transferred to any place within that
area shall not be reimbursed the cost of meals purchased, but
an employee travelling on duty within that area who for op-
erational reasons is unable to return to headquarters for a sched-
uled meal and as a consequence is absent from his or her
headquarters over the specified meal period shall be paid at
the rate prescribed by Item F15 of Schedule F for each meal
necessarily purchased, provided that�

(a) a requirement to return to headquarters for a sched-
uled meal break would lead to additional travelling
costs or cause lost working time due to travel which
is in excess of the rate prescribed in Item F15 of
Schedule F; and

(b) such travelling is not within the suburb in which the
employee resides; and

(c) the employee�s total reimbursement under this
subclause for any one pay period shall not exceed
the amount prescribed by Item F16 of Schedule F.

A specified meal period for the purposes of this subclause
shall be a meal period authorised by the Officer in Charge to
commence at some time within the 4th, 5th or 6th hour of the
employee�s ordinary eight (8) hour shift.

(13) An employee travelling on an aircraft (fixed or rotary
wing) which travels outside a radius of fifty (50) kilometres
measured from the employee�s headquarters and returns to
the place of departure without landing at another place shall
not be entitled to any allowance under this clause unless the
trip extends for a period in excess of four (4) hours and the
employee certifies he or she purchased a meal for consump-
tion on the trip. Where the aircraft lands at other than the de-
parture point and the employee purchases and consumes a
meal the provisions of this clause apply.

(14) Where interstate travel is involved the time differences
are to be disregarded for the purposes of calculating travel-
ling allowances and Western Australian time is to be used in
claiming allowances involving an overnight stay.
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(15) Where an employee claims reimbursement for meals
or the daily rate specified for hotel or motel in Items F4 to F14
of Schedule F the employee shall certify that the meals were
purchased or hotel or motel accommodation was actually uti-
lised. An employee may be required to produce receipts or
other evidence to substantiate any claim. Meal allowances shall
not apply where a meal is supplied without charge to an em-
ployee.

(16) An employee shall only be paid one (1) allowance for
any one (1) meal period.

(17) When it can be shown to the satisfaction of the Com-
missioner by the production of receipts that reimbursement in
accordance with Schedule F attached does not cover an em-
ployee�s reasonable expenses for a whole trip the employee
shall be reimbursed the excess expenditure.

24.�ANNUAL LEAVE
(1) (a) Each employee (other than a police cadet) shall be

granted annual leave of forty two (42) days (including twelve
(12) rest days) on full pay for each year of service. Provided that
such employee stationed in the North West shall be granted an
additional seven (7) days annual leave (including two (2) rest
days) on full pay for each year of service in the North West.

(b) With mutual consent of the Commissioner and the em-
ployee annual leave may be taken in more than one period.
Such periods may be single days.

(c) Where annual leave is taken in more than one (1) period
as provided in paragraph (b) of this subclause, the travelling
time allowed under subclause (8) of this clause shall only ap-
ply to one (1) period of annual leave per annum.

(2) (a) Where an employee on annual leave is recalled to
attend at court from matters arising during the course of the
employee�s duties or to perform other duties the employee
shall be paid or be entitled to for each day or part thereof
additional payment at ordinary rates for the period of the re-
call including travelling time plus one (1) day added to his or
her their annual leave or at the option of the employee two (2)
days added to his or her annual leave.

(b) Where an employee is required to attend court on an
additional day granted for previous attendance under para-
graph (a) of this subclause, such employee shall be entitled to
an additional day for attending that court and two (2) further
days, a total entitlement of three (3) days. Such additional
days as defined under this subclause shall be taken at a time
mutually agreed between the employee and the Commissioner.

(c) Where an employee is ill during his or her period of
annual leave and produces at the time or as soon as prac-
ticable thereafter medical evidence to the satisfaction of
the Commissioner that he or she was as a result of illness
confined to his or her place of residence or a hospital for
at least seven (7) days may with the approval of the Com-
missioner be granted at a time convenient to the Commis-
sioner additional leave equivalent to the period during
which they were so confined.

(d) Where an employee is required to attend for a promotional
examination or promotional appeal hearing during the period of
his or her annual leave he or she shall be granted a day in lieu.
Such day to be added to the employee�s annual leave.

(3) A police cadet shall:
(a) be granted annual leave of twenty eight (28) days

(including eight (8) rest days) on full pay for each
year of service; and

(b) have one (1) additional day added for each agree-
ment public holiday which falls within a period of
annual leave and is observed on a day which in the
case of the police cadet would have been an ordi-
nary working day; and

(c) not accrue annual leave for any period in which he
or she is absent from work, except for:

(i) time for which he or she is entitled to claim
sick pay; or

(ii) time for which he or she is absent on approved
sick leave with or without pay unless the ab-
sence exceeds three (3) calendar months, in
which case deductions may be made for such
excess only; or

(iii) time spent on holidays or annual leave as pre-
scribed by this agreement.

(d) if after one (1) month�s continuous service in any
qualifying twelve (12) monthly period leave his or
her employment or the employment is terminated by
the Commissioner through no fault of the police ca-
det, be paid one-third (1/3) of a week�s pay at his or
her ordinary rate of wage in respect of each com-
pleted month of continuous service in that qualify-
ing period; and

(e) in addition to any payment to which the police cadet
may be entitled under paragraph (d) where employ-
ment terminates after the completion of a twelve (12)
monthly qualifying period and the police cadet has
not been allowed the leave prescribed under this
agreement in respect of that qualifying period be
given payment in lieu of that leave, unless:

(i) such employee has been justifiably dismissed
for misconduct; and

(ii) the misconduct for which the employee has
been dismissed occurred prior to the comple-
tion of that qualifying period; and

(f) be paid a loading of seventeen and one half (17 1/2)
percent in December in the calendar year in which
the leave accrues, calculated on the agreement rate
of pay with respect to a maximum of four (4) weeks
annual leave. Provided in no case shall the loading
for four (4) weeks leave exceed the amount set out
in the Commonwealth Bureau of Census and Statis-
tics publication for �Average Weekly earnings per
Male Employed Unit in WA� for the September quar-
ter immediately preceding the date of accrual of such
leave.

(4) Notwithstanding the provisions contained in this clause
the salary payable to a part-time employee during the period
of leave shall be calculated, based on the fortnightly salary at
the time the leave is taken, in accordance with the following
formula :

Hours worked Full-time fortnightly
per fortnight x salary

80 1
(5) A loading of 18.75% shall be paid to employees (other

than police cadets) in December in the calendar year in which
the leave accrues, calculated on the agreement rate of pay with
respect to a maximum of five (5) weeks annual leave. Pro-
vided that in no case shall the loading exceed the amount set
out in the Australian Bureau of Census and Statistics publica-
tion for �Average Weekly Earnings per Male Employed Unit
in WA� for the September quarter immediately preceding the
date the leave became due.

In respect to part-time employees the loading is to be pro-
portioned according to the number of hours worked.

(6) Annual Leave loading shall not be due in respect of any
pro rata leave to which an employee is entitled on resignation.

(7) A roster shall be posted for the information of employ-
ees showing the commencing and finishing date of annual
leave.

(8) Annual Leave Travel Concessions
(a) Employees stationed in remote areas:

(i) The travel concessions contained in the fol-
lowing table are provided to an employee,
spouse and dependent children when proceed-
ing on annual leave to either Perth or Geraldton
from headquarters situated in District Allow-
ance Areas 3, 5 and 6, and in that portion of
Area 4 located north of 30° South latitude.

(ii) Employees are required to serve a year in these
areas before qualifying for travel concessions.
However, employees who have less than a
years service in these areas and who are re-
quired to proceed on annual leave to suit the
Commissioners convenience will be allowed
the concessions. The concession may also be
given to an employee who proceeds on an-
nual leave before completing the years serv-
ice provided that the employee returns to the
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area to complete the years service at the expi-
ration of the period of leave.

(iii) The mode of travel is to be at the discretion of
the Commissioner.

(iv) Provided the concession does not exceed the
value of the return economy airfare from his
or her headquarters to Perth an employee may
elect to use the concession to purchase return
economy airfare to any destination of his or
her choice. Should the cost of the chosen re-
turn economy airfare be less than the value of
the return economy airfare to Perth the lesser
amount shall be paid. Accommodation costs
of any travel package arrangement will not be
paid as part of this concession.

(v) Travel concessions not utilised within twelve
(12) months of becoming due will lapse.

(vi) Part-time employees are entitled to travel con-
cessions on a pro rata basis according to the
usual number of hours worked per week. Trav-
elling time shall be calculated on a pro rata ba-
sis according to the number of hours worked.

Approved Mode of Travel Travel Concession Travelling Time
(aa)  Air Airfare for the employee, One day each way.

spouse and dependent
children.

(bb)  Road Full motor vehicle North of 20° South
allowance rates, but Latitude�two and one half
reimbursement not to days each way. Remainder�
exceed the cost of the two days each way.
return airfare.

(cc)  Air and Road Full motor vehicle North of 20° South
allowance rates for car Latitude�two and one half
trip, but reimbursement days each way. Remainder�
not to exceed the cost two days each way.
of the return air fare for
the employee. Air fares
for the spouse and
dependent children.

(b) Employees other than those designated in paragraph
(a) of this subclause whose headquarters are situ-
ated outside a radius of two hundred and forty (240)
kilometres from Perth City Railway Station and who
travel to Perth for their annual leave shall be granted
by the Commissioner reasonable travelling time to
enable them to complete the return journey.
To standardise the entitlement the following criteria
is to be used�

(i) 240 kms to 500 kms�half day travelling each
way but taken as one additional day;

(ii) 500 kms to 1000 kms�one day�s travelling
time each way;

(iii) in excess of 1000 kms and north of the 26th
parallel�two and one half day�s each way, and
all stations south of the 26th parallel but in
excess of 1000 kms be allowed the equivalent
of a counterpart north of the 26th parallel.

25.�LONG SERVICE LEAVE
(1) (a) Employees, whose continuous service does not ex-

ceed ten (10) years as at the July 1, 1977 are entitled to thir-
teen (13) weeks long service leave�

(i) after a period of ten (10) years continuous service; and
(ii) after each further period of seven (7) years continu-

ous service.
(b) Employees, whose continuous service began before July

1, 1977 and who as at that date have at least ten (10) years
continuous service but no more than twenty (20) years con-
tinuous service are entitled to long service leave calculated on
the following basis�

(i) for each year of such continuous service after July
1, 1977 an amount of long service leave calculated
on the basis of thirteen (13) weeks for ten (10) years
continuous service; and

(ii) for each year of such continuous service after July
1, 1977 an amount of long service leave calculated
on the basis of thirteen (13) weeks for seven (7) years
continuous service, except that employees are not
entitled to long service leave until their complete
years of continuous service entitle them to thirteen
(13) weeks long service leave.

(c) Employees whose continuous service began before July
1, 1977 and who as at that date have more than twenty (20)
years continuous service are entitled to thirteen (13) weeks
long service leave�

(i) after a period of ten (10) years continuous service;
and

(ii) after a further period of ten (10) years continuous
service; and

(iii) after each further period of seven (7)years continu-
ous service.

(2) Notwithstanding the foregoing provisions of this clause
each employee shall, in addition to the entitlement thereby con-
ferred, be entitled to one (1) days leave with pay for each year of
continuous service completed on or before June 30, 1984.

(3) On and after July 1, 1984 and January 10, 1995 respec-
tively, each employee shall qualify for long service leave in
the following terms:

(a) Subject to paragraph (d) of this subclause an employee:
(i) appointed on or after July 1, 1984 and before

January 10, 1995 who has competed seven (7)
years continuous service with the employer
shall be entitled to thirteen (13) weeks long
service leave on full pay; or

(ii) appointed on or after January 10, 1995 who has
completed ten (10) years of continuous service
with the employer shall be entitled to thirteen
(13) weeks long service leave on full pay.

(b) For each subsequent period of seven (7) years� serv-
ice an employee shall be entitled to an additional
thirteen (13) weeks long service leave on full pay.

(c) A long service leave entitlement which fell due be-
tween July 1, 1984 and March 16, 1988 amounted
to three (3) months. A long service leave entitlement
which falls due on or after March 16, 1988 shall
amount to thirteen (13) weeks.

Subject to the Commissioner�s convenience and approval
an employee may take the leave in not more than three
(3) separate periods subject to the following�

* in the case of long service leave which fell due between
July 1, 1984 and March 16, 1988, the portion of long
service leave shall be one complete month�s entitlement
or a multiple thereof;

* in the case of long service leave which falls due on or
after March 16,1988, the portion of long service leave
shall be not less than four (4) weeks entitlement and por-
tions in excess of four (4) weeks shall be in multiples of
one (1) week�s entitlement and provided also that a mini-
mum balance of long service leave of four (4) weeks is
available for utilisation.

(d) For the purposes of determining an employee�s long
service leave entitlement under the provisions of
paragraph (a), (b) and (c) of this subclause the ex-
pression �continuous service� includes any period
during which the employee is absent on full pay or
part pay but does not include:

(i) any period exceeding two (2) weeks during
which an employee is absent on leave without
pay or maternity leave, except where leave
without pay is approved for the purpose of
fulfilling an obligation by the Government of
Western Australia to provide staff for a par-
ticular assignment external to the Public Sec-
tor of Western Australia.

(ii) any period during which an employee is taking
long service leave entitlement or any portion
thereof except in the case of subclause (12) of
this clause when the period excised will equate
to a full entitlement of thirteen (13) weeks;

(iii) any service by an employee who resigns, is
dismissed or whose services are otherwise ter-
minated other than service prior to such res-
ignation, dismissal or termination when his or
her prior service had actually entitled the em-
ployee to the long service leave provided un-
der this clause;
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(iv) subject to paragraph (v)of this subclause, any
period of service between the sixth anniver-
sary date of the employee having accrued an
entitlement to long service leave, or a deferred
commencing date approved by the Commis-
sioner pursuant to subclause (4) of this clause
and the date on which the employee clears that
entitlement;

(v) any service by the employee between the date
by which long service leave entitlements are
required to be cleared pursuant to subclause
(5) of this clause, or a deferred commencing
date approved by the Commissioner pursu-
ant to subclause (4) of this clause and the date
on which the employee clears the entitlement
required;

(vi) any service by an employee who has been
granted a deferment for the taking of long serv-
ice leave by the Commissioner because of
impending retirement pursuant to subclauses
(4) or (5) of this clause, between a deferred
commencing date approved by the Commis-
sioner and the date the employee retires or,
clears a full entitlement to long service leave
if the employee does not retire on the date
nominated;

(vii) any period of service that was taken into ac-
count in ascertaining the amount of a lump
sum payment in lieu of long service leave;

(viii) any service of the employee prior to attaining
the age of eighteen (18) years.

(e) Payment made for long service leave granted to an
employee who has been employed on a part time
basis or on both a full time and part time basis dur-
ing a qualifying period shall be adjusted according
to the hours worked by the employee, subject to the
following:

(i) If an employee consistently worked on a part
time basis for a regular number of hours dur-
ing the whole of the employee�s qualifying
service, the employee shall continue to be paid
the salary determined on that basis during the
long service leave.

(ii) If an employee has worked a varying number
of weekly hours during the period of qualify-
ing service, the payment for long service leave
granted in respect of part time service should
be calculated on a salary which bears to the
full time salary of the position occupied by
the employee when taking leave in the same
proportion that the hours worked when em-
ployed part time bears to the normal weekly
hours of a full time employee.

(4) (a) Long service leave shall be taken at any time within
six (6) years of it becoming due, at the convenience of the
Commissioner. Provided that the commissioner may approve
the deferment of the taking of long service leave beyond six
(6) years in exceptional circumstances. Provided further that
such exceptional circumstances shall include retirement within
seven (7) years of the date of entitlement.

(b) Approval to defer the taking of long service leave may be
withdrawn or varied at any time by the Commissioner giving
the employee notice in writing of the withdrawal or variation.

(5) (a) Employees having an entitlement to long service leave
at March 1, 1988 are required to clear one full entitlement of
long service leave before March 1, 1994.

(b) Employees having more than one (1) entitlement to long
service leave at March 1, 1988 shall be required to clear one
(1) full entitlement of long service leave by March 1, 1994
and a further full entitlement within each six (6) years thereaf-
ter, until the employees entitlement to long service leave has
been cleared.

(c) Provided that the Commissioner may approve the defer-
ment of the taking of long service leave beyond March 1, 1994
in exceptional circumstances. Provided further that such ex-
ceptional circumstances shall include retirement on or before
March 1, 1995.

(6) (a) On the first working day of March in each year the
Commissioner shall by notice in writing advise each relevant
employee in the Department:

(i) of the amount of long service leave which the em-
ployee is then entitled under the provisions of this
clause;

(ii) of the amount of long service leave to which the
employee will become entitled at any time during
the next succeeding twelve (12) months; and

(iii) the date by which the leave is required to be cleared
pursuant to subclause (4) and subclause (5) of this
clause.

(b) The notice referred to in paragraph (a) of this
subclause shall required the employee to furnish to the
Commissioner within one (1) month of the receipt of the
notice, particulars of the dates between which the employee
desires to take the long service leave or part thereof to
which the employee is or will become entitled, and
whether, to what extend and for what reasons the employee
desires to defer the taking of the leave.

(7) On application to the Commissioner a lump sum pay-
ment for the money equivalent of any:

(a) long service leave entitlement for continuous serv-
ice as provided in paragraph (a) and paragraph (b)
of subclause (3) of this clause shall be made to an
employee who resigns, retires, is retired or is dis-
missed or in respect of an employee who dies;

(b) Pro-rata long service leave based on continuous serv-
ice of a lesser period than that provided in paragraph
(a) and (b) of subclause (3) of this clause for a long
service leave entitlement shall be made�

(i) to an employee who retires at or over the age
of fifty five (55) years or who is retired on the
grounds of ill health if the employee has com-
pleted not less than twelve (12) months con-
tinuous service before the date of retirement;

(ii) to an employee who, not having resigned is
retired by the Commissioner for any other
cause, if the employee has completed not less
than three (3) years continuous service before
the date of retirement; or

(iii) in respect of an employee who dies, if the
employee has completed not less than twelve
(12) months continuous service before the date
of death.

(c) In the case of a deceased employee, payment shall
be made to the estate of the employee unless the em-
ployee is survived by a legal dependant approved by
the Commissioner, in which case payment shall be
made to the legal dependant.

(8) The calculation of the amount due for long service leave
accrued and for pro-rata long service leave shall be made at
the rate of salary of an employee at the date of retirement or
resignation or death, whichever applies.

(9) (a) An employee who desires to be granted a period of
long service leave shall give at least two (2) months notice in
writing of the fact and shall make application to the Commis-
sioner. The application shall state the amount of leave required
and the date from which the leave is to commence. In case of
emergency and for reasons to be stated in writing, an employee
may at any time apply to the Commissioner for any long serv-
ice leave due.

(b) An employee may prior to commencing long service leave
request approval for the substitution of another date for com-
mencement of long service leave and the Commissioner may
approve such substitution.

(10) Interstate:

(a) Where an employee was, immediately prior to being
employed under the provisions of the Police Act,
employed in the service of the Commonwealth or of
any other State of Australia and the period between
the date when the employee ceased previous employ-
ment and the date of commencing employment does
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not exceed one (1) week, that employee shall be en-
titled to long service leave determined in the follow-
ing manner.

(i) The pro-rata portion of long service leave to
which the employee would have been entitled
up to the date of appointment under the pro-
visions of the Police Act shall be calculated in
accordance with the provisions that applied
to the previous employment referred to, but
in calculating that period of pro rata long serv-
ice leave, any long service leave taken or any
such long service leave during that employ-
ment shall be deducted from any long service
leave to which the employee may become en-
titled under this clause; and

(ii) the balance of the long service leave entitle-
ment of the employee shall be calculated upon
appointment under the provisions of the Po-
lice Act in accordance with the provisions of
this clause.

(b) The maximum break in employment permitted by
paragraph (a) of this subclause may be varied by the
approval of the Commissioner provided that where
employment under the provision of the Police Act
commenced more than one (1) week after ceasing
the previous employment, the period in excess of
one (1) week does not exceed the amount of accrued
and pro-rata annual leave paid out at the date the
employee ceased with the previous employer or in
the case of defence forces the employee applied to
join the police force before ceasing the previous
employment and was inducted into police training
in the first available police academy school. This
matter must be negotiated and documented as part
of the recruitment process.

(c) An employee previously employed by the Common-
wealth or by any other State of Australia shall not
proceed on any period of long service leave until the
employee:

(i) has served a period of not less than three (3)
year continuous service under this agreement
or the award; and

(ii) is entitled to thirteen (13) weeks long service
leave on full pay.

The Commissioner may approve of an employee
proceeding on long service leave prior to the em-
ployee completing three (3) years continuous serv-
ice.

(d) Nothing in this clause shall be deemed to confer on
any employee previously employed by the Common-
wealth or by any other State of Australia any entitle-
ment to a complete period of long service leave that
accrued in the employee�s favour prior to the date
on which the employee commenced employment
under the provisions of the Police Act.

Intrastate:
(e) Where an employee was immediately prior to being

employed under the provisions of the Police Act, an
employee in:

(i) a department or sub-department of the Public
Service established pursuant to the Public
Service Act 1978;

(ii) a statutory authority listed in Schedule 1 of
the Financial Administration and Audit Act
1985;

(iii) either of the Houses of the Parliament of
the State under the separate control of the
President or Speaker or under their joint
control;

(iv) the Health Education Council, or
(v) the Nurses Board of WA;

and the period between the date when the employee
ceased previous employment and the date of com-
mencing employment under the provisions of the
Police Act does not exceed one (1) week, that em-
ployee shall be entitled to thirteen (13) weeks of long

service leave on full pay on whichever is the earliest
date of:

(i) the date on which the employee would have
become entitled to long service leave had the
employee remained in the former employment;
or

(ii) the date determined by:
(aa) calculated the pro-rata portion of long

service leave to which the employee
would have been entitled up to date of
appointment under the Police Act, in
accordance with the provisions that ap-
plied to the previous employment re-
ferred to, but in calculating that period
of pro-rata long service leave, any long
service leave taken or any benefit
granted in lieu of any such long serv-
ice leave during that employment shall
be deducted from any long service
leave to which the employee may be-
come entitled under this clause; and

(bb) by calculating the balance of the long
service leave entitlement of the em-
ployee upon appointment under the
provisions of the Police Act in accord-
ance with the provisions of this clause.

(f) The maximum break in employment permitted by
paragraph (e) of this subclause may be varied by the
approval of the Commissioner provided that where
employment under the provisions of the Police Act
commenced more than one (1) week after ceasing
the previous employment, the period in excess of
one (1) week does not exceed the amount of accrued
and pro-rata annual leave paid out at the date the
employee ceased with the previous employer. This
matter must be negotiated and documented as part
of the recruitment process.

(g) An employee who was not paid out for accrued and
pro-rata annual leave held at the date of ceasing pre-
vious employment shall comply with the provisions
of paragraph (e) of this subclause.

(h) In addition to any entitlement arising from the ap-
plication of paragraph (e) of this subclause, an em-
ployee previously employed by a prescribed State
body or statutory authority may, on approval of the
Commissioner, be credited with any period of long
service leave to which the employee became enti-
tled during the former employment but had not taken
at the date of appointment under the provisions of
the Police Act provided the employee�s former em-
ployer had given approval for the employee to accu-
mulate the entitlement.

(11) An employee who has elected to retire at or over the
age of fifty five (55) years and who will complete not less that
twelve (12) months continuous service before the date of re-
tirement may make application to take pro-rata long service
leave before the date of retirement.

(12) (a) A full time employee who, during a qualifying pe-
riod towards an entitlement of long service leave was employed
continuously on both a full and part-time basis, may elect to
take a lesser period of long service leave calculated by con-
verting the part-time service to equivalent full time service.

(b) A full time employee who, during a qualifying period
towards an entitlement of long service leave was employed
continuously on a part time basis, may elect to take a lesser
period of long service leave calculated by converting the part-
time service to equivalent full time service.

(13) Notwithstanding the foregoing provisions in this clause,
the Commissioner may direct an employee to take accrued
long service leave and may determine the date of which such
leave shall commence.

(14) Where an employee is ill during the period of long serv-
ice leave and produces at the time, or as soon as practicable
thereafter, medical evidence to the satisfaction of the Com-
missioner that as a result of the illness the employee was con-
fined to their place or residence or a hospital for a period of at
least fourteen (14) consecutive calendar days, the Commis-



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 44577 W.A.I.G.

sioner may grant sick leave for the period during which the
employee was so confined and reinstate long service leave
equivalent to the period of confinement.

(15) (a) An employee shall, when recalled from long service
leave to attend at Court from matters arising during the course
of their duties or to perform other duties, be paid or be enti-
tled to for each day or part thereof additional payments at
ordinary hours rates for the period of the recall including trav-
elling time plus one (1) day added to their long service leave
or at the option of the employee two (2) days added to their
long service leave.

(b) Where an employee is required to attend court on an
additional day granted for previous attendance under para-
graph (a) of this subclause the employee shall be entitled to
an additional day for attending that court and two (2) further
days, a total entitlement of three (3) days. Such additional
days as defined under this paragraph shall be taken at a time
mutually agreed between the employee and the Commissioner.

(c) Where an employee is required to attend for a promo-
tional examination or promotional appeal hearing during the
period of his or her long service leave he or she shall be granted
a day in lieu.

(16) The provisions of this clause shall not apply to police
cadets. Police cadets shall be granted the same long service
leave as full time government wages employees generally.

26.�PARENTAL LEAVE
(1) Definitions
For the purposes of this clause:

(a) �Employee� includes full time and part time employ-
ees.

(b) �Parental Leave� shall be unpaid leave except where
accrued annual leave and/or long service leave is uti-
lised.

(c) �Adoption� in relation to a child, is a reference to a
child who�

(i) is not the natural child or the step-child of the
employee or the employee�s spouse;

(ii) is less than 5 years of age; and
(iii) has not lived continuously with the employee

for six (6) months or longer.
(2) Entitlement to Parental Leave

(a) An employee is entitled to a period of up to fifty two
(52) consecutive weeks parental leave in respect of
the birth of a child to an employee or the employee�s
spouse or defacto spouse.

(b) An employee is entitled to parental leave only after
he or she has given the employer at least ten (10)
weeks written notice of his or her intention to take
the leave and stating the proposed period of leave to
be taken.

(c) An employee is not entitled to take parental leave at
the same time as the employee�s spouse but this sub-
section does not apply to one (1) week�s parental
leave�

(i) taken by the parent immediately after the birth
of the child; or

(ii) taken by the employee and the employee�s
spouse immediately after a child has been
placed with them with a view to their adop-
tion of the child.

(d) An employee seeking to adopt a child shall be enti-
tled to two (2) days unpaid leave for the employee
to attend interviews or examinations as required for
the adoption procedure. Employees working or re-
siding outside the Perth metropolitan area are enti-
tled to one (1) additional days leave. The employee
may take any paid leave entitlement in lieu of this
leave.

(e) An employee seeking to adopt a child under the age
of five (5) years shall be entitled to three (3) weeks
parental leave at the placement of the child and a
further period of parental leave up to a maximum of
fifty two (52) weeks.

(f) Subject to paragraph (c) of this sub-clause where
both partners are employed in the Western Australia
Police Service, the leave shall not be taken concur-
rently except for special circumstances and with the
approval of the Commissioner.

(3) Other Leave Entitlements
(a) An employee proceeding on parental leave may elect

to utilise any accrued annual leave or accrued long
service leave for the whole or part of the period of
parental leave or extend the period of parental leave
with such leave.

(b) An employee may extend the maximum period of
parental leave with a period of leave without pay
subject to the approval of the Commissioner.

(c) An employee on parental leave is not entitled to paid
sick leave and other paid agreement absences.

(d) Where the pregnancy of an employee terminates other
than by the birth of a living child then the employee
shall be entitled to such period of paid sick leave or
unpaid leave for a period certified as necessary by a
registered medical practitioner.

(e) Where a pregnant employee not on parental leave
suffers illness related to the employee�s pregnancy
or is required to undergo a pregnancy related medi-
cal procedure the employee may take any paid sick
leave to which the employee is entitled or such fur-
ther unpaid leave for a period certified as necessary
by a registered medical practitioner.

(4) Notice and Variation
(a) The minimum period of absence on maternity leave

shall commence six (6) weeks before the expected
date of birth and end six (6) weeks after the day on
which the birth has taken place. However, an em-
ployee may apply to the Commissioner to vary this
period provided her application is supported by a
certificate from a registered medical practitioner in-
dicating that the employee is fit to continue or resume
duty within this minimum period.

(b) An employee proceeding on parental leave may elect
to take a shorter period of parental leave and may at
any time during that period of leave elect to reduce
or extend the period stated in the original applica-
tion provided four (4) weeks written notice is pro-
vided.

(5) Transfer to a Safe Job
(a) Where illness or risks arising out of pregnancy or

hazards connected with the work assigned to the
employee make it inadvisable for the employee to
continue in her present duties, the duties shall be
modified or the employee may be transferred to a
safe position of the same classification until the com-
mencement of parental leave.

(b) If the transfer to a safe position is not practicable,
the employee may take leave for such period as is
certified necessary by a registered medical practi-
tioner.

(6) Return to Work
(a) An employee shall confirm the intention to return to

work by notice in writing to the Commissioner not
less than four (4) weeks prior to the expiration of
the period of parental leave.

(b) An employee on return from parental leave shall be
entitled to the position which the employee occu-
pied immediately prior to proceeding on parental
leave. Where an employee was transferred to a safe
job pursuant to sub-clause (5) of this clause the em-
ployee is entitled to return to the position occupied
immediately prior to the transfer.

(c) An employee may return, subject to the approval of
the Commissioner, on a part-time basis to the same
position occupied prior to the commencement of
leave or to a different position at the same classifi-
cation level on a part-time basis in accordance with
the part-time provision of this agreement.
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(d) Where the position occupied by the employee no
longer exists the employee shall be entitled to a po-
sition of the same classification level with duties
similar to that of the abolished position.

(8) Effect of Leave on Employment Contract
(a) Continuous Service

An employee�s continuity of service shall not be bro-
ken by the period of unpaid parental leave, however,
unpaid parental leave shall not be taken into account
in calculating the period of service for any purpose
under this agreement.

(b) Termination of Employment
An employee on parental leave may terminate em-
ployment at any time during the period of leave by
written notice in accordance with the agreement.

27.�SICK LEAVE�POLICE CADETS
(1) An application for leave of absence by police cadets on

the grounds of illness exceeding two (2) consecutive working
days shall be supported by the certificate of a medical practi-
tioner registered under the Medical Act, 1894.

(2) The number of days� leave of absence which may be
granted without production of the certificate required by
subclause (1) of this clause shall not exceed in the aggregate,
five (5) working days in any one (1) calendar year.

(3) Subject to subclauses (1) and (2) of this clause no leave
of absence on the grounds of illness shall be granted with pay
without the production of a medical certificate or medical cer-
tificates as required by this clause.

(4) A police cadet who is unfit for duty as a consequence of
an illness or injury shall inform his or her superior officer, or
arrange for such superior officer to be so informed, forthwith
and shall as soon as reasonably possible thereafter, make a
formal application for sick leave to cover their absence from
duty; otherwise the police cadet shall be treated as being ab-
sent without leave.

(5) The basis for determining the entitlement to leave of
absence on the grounds of illness which a police cadet may be
granted shall be ascertained by crediting the police cadet con-
cerned with the following cumulative periods:

Leave on full Leave on half
pay working days pay working days

On the date of permanent
appointment 5 2

On the completion of six (6) months�
service 5 3

On the completion of twelve (12)
months� service 10 5

(6) Debits for leave of absence on account of illness shall be
made on the basis of working days and shall not include any
Public Holidays occurring during the period of that leave.

(7) No leave of absence on account of illness shall be granted
with pay if the illness has been caused by the misconduct of
the police cadet or in any case of absence from duty without
sufficient cause.

(8) Where a police cadet is ill during a period of annual
leave and produces at the time or as soon as practicable there-
after medical evidence to the satisfaction of the Commissioner
that he or she is or was as a result of the illness confined to his
or her place of residence or a hospital for a period of at least
seven (7) days, the police cadet may with the approval of the
Commissioner, be granted at a time convenient to the Com-
missioner additional leave entitlement to the period during
which the police cadet was so confined.

(9) A police cadet who is duly absent on leave without pay
is not eligible for leave of absence on account of illness or
injury under this clause during the currency of that leave with-
out pay.

(10) Where the Commissioner has occasion to doubt the
cause of illness or the reason for the absence the Commis-
sioner may send a registered medical practitioner to attend on
and examine the police cadet, or may direct the police cadet to
attend on the medical practitioner for examination. If the re-
port of the medical practitioner does not confirm that the po-
lice cadet is ill, or if the police cadet is not available for
examination at the time of the visit of the medical practitioner
or the police cadet fails without reasonable cause, to attend

the medical practitioner when directed to do so, the fee pay-
able for the examination, appointment or visit shall be paid by
the police cadet.

(11) The provisions of this clause apply only to police ca-
dets.

28.�BEREAVEMENT LEAVE
(1) Entitlement to bereavement leave

(a) Subject to subclause (2) of this clause, on the death
of:

(i) the spouse or de facto spouse of an employee;
or

(ii) the child or step child of an employee; or
(iii) the parent or step parent of an employee; or
(iv) any other person who, immediately before that

person�s death, lived with the employee as a
member of the employee�s family,

the employee is entitled to paid bereavement leave
of up to two (2) days.

(b) The two (2) days need not be consecutive.
(c) Bereavement leave is not to be taken during a pe-

riod of any other kind of leave.
(2) Proof in support of claim for bereavement leave
An employee who claims to be entitled to paid leave under

paragraph (a) of subclause (1) of this clause is to provide the
Commissioner, if so requested by the Commissioner, evidence
that would satisfy a reasonable person as to�

(a) the death that is the subject of the leave sought; and
(b) the relationship of the employee to the deceased per-

son.

29.�PUBLIC HOLIDAYS�POLICE CADETS
(1) The following days or the days observed in lieu thereof

shall be observed by police cadets as holidays without deduc-
tion of pay, namely: New Year�s Day, Australia Day, Labour
Day, Good Friday, Easter Monday, Anzac Day, Foundation
Day, Sovereign�s Birthday, Christmas Day and Boxing Day.

(2) Whenever any holiday falls on a police cadet�s ordinary
working day and the police cadet is not required to work on
such day, such police cadet shall be paid for the ordinary hours
they would have worked on such a day if it had not been a
holiday.

(3) When a police cadet is off duty owing to leave without
pay or sickness, including accidents on or off duty, except
time for which the police cadet is entitled to claim sick pay,
any holiday falling during such absence shall not be treated as
a paid holiday. Where the police cadet is on duty or is avail-
able on the working day immediately preceding the holiday,
or resumes duty or is available on the working day immedi-
ately following a holiday, as prescribed in this clause, the po-
lice cadet shall be entitled to a paid holiday on all such holidays.

(4) The provisions of this clause apply only to police ca-
dets.

30.�ADVERTISING OF VACANCIES
Whenever any agreed identified position becomes vacant

the Commissioner shall advertise such position.

31.�AIR CONDITIONED VEHICLES
Where a vehicle is regularly used for patrol duty the vehicle

shall be fitted with, and continue to be fitted with an air con-
ditioning unit in reasonable order. The implementation of air
conditioning in these vehicles shall be in accordance with the
formula agreed to by the parties and approved by the Minister
on May 14, 1979.

32.�INTRODUCTION OF CHANGE
(1) Commissioner�s Duty to Notify

(a) Where the Commissioner has made a definite de-
cision to introduce major changes in production,
program, organisation, structure or technology
that are likely to have significant effects on em-
ployees, the Commissioner shall notify the em-
ployees who may be affected by the proposed
changes and the union.
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(b) �Significant effects� include termination of employ-
ment, major changes in the composition, operation
or size of the Commissioner�s workforce or in the
skills required; the elimination or diminution of job
opportunities, promotion opportunities or job ten-
ure; the alteration of hours of work; the need for
retraining or transfer of employees to other work or
locations and restructuring of jobs. Provided that
where the agreement makes provisions of alteration
of any of the matters referred to herein an alteration
shall be deemed not to have significant effect.

(2) Commissioner�s Duty to Discuss Change
(a) The Commissioner shall discuss with the employ-

ees affected and the union, inter alia, the introduc-
tion of the changes referred to in subclause (1) hereof,
the effects the changes are likely to have on employ-
ees, measures to avert or mitigate the adverse effects
of such changes on employees and shall give prompt
consideration to matters raised by the employees and/
or the union in relation to the changes.

(b) The discussion shall commence as early as practica-
ble after a firm decision has been made by the Com-
missioner to make the changes referred to in
subclause (1) of this clause.

(c) For the purposes of such discussion, the Commis-
sioner shall provide to the employees concerned and
the union, all relevant information about the changes
including the nature of the changes proposed; the
expected effects of the changes on employees and
any other matters likely to affect employees provided
that the Commissioner shall not be required to dis-
close confidential information the disclosure of
which would be inimical to the Commissioner�s in-
terest.

33.�TYPEWRITERS
(1) An employee who obtains written permission to use their

personal typewriter for departmental purposes shall be sup-
plied by the Department with ribbons and associated
consumables for the use of that machine.

(2) Whilst the machine continues to be used for departmen-
tal purposes the Department will be responsible for repairs or
service as required except that repairs shall be limited to an
amount equal to the cost of the machine or the depreciated
value whichever is the lesser.

(3) The provisions of this clause do not apply to aboriginal
police aides and police cadets.

34.�NATIONAL TRAINING WAGE
The parties agree that the terms of the National Training

Wage Interim Award 1994 (NTWA) [print L5189 (No. 277)]
as varied shall be complied with by the parties as though bound
by clause 3 of that award.

35.�ADJUSTMENT OF REIMBURSEMENT
ALLOWANCES

The rate of all allowances which are for reimbursement and
camping and district allowance provided in this agreement
shall be reviewed each year with any variations to have effect
on and from July 1 each year.

36.�AGREEMENT MODERNISATION
(1) The parties are committed to modernising the terms of

the agreement so that it provides for more flexible and effi-
cient working arrangements, enhances productivity, improves
the quality of working life, skills and job satisfaction and as-
sists positively in the restructuring process.

(2) In conjunction with testing the current agreement struc-
ture the union is prepared to discuss all matters raised by the
Commissioner for increased flexibility and efficiency. As such,
any discussions with the Commissioner must be premised on
the following understandings:

(a) The majority of employees stationed in the section,
station or branch must genuinely agree.

(b) No employee will lose income as a result of the
change.

(c) The union must be party to the agreement, in par-
ticular, where the employees at any section, station

or branch are holding discussions which would re-
quire any agreement variation. The union shall be
invited to participate.

(d) The union shall not unreasonably oppose any agree-
ment.

(e) Subject to the provision of this agreement, any agree-
ment reached may require ratification by the Com-
mission.

(3) Should an agreement be reached pursuant to subclause
(2) hereof and that agreement requires an agreement varia-
tion, no party will oppose the agreement variation.

(4) There shall be no limitation on any agreement matter
being raised for discussion.

37.�NO FURTHER CLAIMS
The parties to this agreement undertake that for the duration

of the agreement there shall be no further salary increases
sought or granted except for those provided for in a National
or State Wage Case Decision.

38.�ENTITLEMENT TO LEAVE AND ALLOWANCES
THROUGH ILLNESS OR INJURY

(1) An employee who becomes incapacitated shall as soon
as possible:

(a) notify the employee�s officer in charge of that fact
and of the his or her whereabouts; and

(b) notify the Manager of the nature of the illness or the
nature and cause of the injury, as the case may be.

(2) Except in respect of a day on which an employee be-
comes incapacitated while on duty, an application for leave
by an employee on account of incapacity shall be supported
by a certificate of a medical practitioner or, where the inca-
pacity involves a dental condition, by a certificate of a dentist.

(3) The application shall be�
(a) in a form approved by the Commissioner; and
(b) submitted to the Manager, and the certificate in its

support shall be�
(c) submitted to the Manager.

(4) Subject to subclause (2) and to the compliance by the
employee of paragraphs (a), (b) and (c) of subclause (3), the
Commissioner may grant to an employee in respect of the
employee�s incapacity leave of absence with pay�

(a) for up to one hundred and sixty eight (168) days in a
calendar year; and

(b) if so recommended by the Manager and subject to
any terms or conditions recommended by the Man-
ager, for a further period.

(5) Except where an employee is incapacitated through the
employee�s fault or misconduct, an employee is entitled to
receive in respect of a period of leave or absence approved
under subclause (4) and subject to any terms and conditions
imposed under paragraph (b) of subclause (4) of this clause,
any special allowances which the employee would have re-
ceived under the agreement if the employee had not been in-
capacitated.

(6) The district allowance prescribed by this agreement
ceases to be payable�

(a) after an incapacitated employee and the family of
that employee have been absent from the employ-
ee�s region for a continuous period exceeding six
(6) weeks; and

(b) for so long thereafter as that absence continues.

(7) In subclause (6) �family� means the spouse and any chil-
dren of the employee residing with the employee.

(8) (a) An employee who suffers illness or injury through
the employee�s fault or misconduct is not entitled to paid leave
contained within the provisions of subclause (4) under para-
graphs (a) and (b) in respect of absence from duty resulting
from that illness or injury.

(b) An employee who suffers illness or injury through the
employee�s fault or misconduct is not entitled in respect of
that illness or injury to receive the benefits contained under
clause 40.�Medical and Pharmaceutical Expenses of this
agreement.
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(c) Where the incapacity of an employee results from the
carrying on by the employee of an occupation for which the
employee received or expected to receive remuneration, out-
side of the employee�s duties as an employee the Commis-
sioner may grant or refuse to grant paid leave to the employee
in respect of the incapacity or may grant the employee leave at
a reduced rate of pay.

(9) An incapacitated employee shall not during the employ-
ee�s absence from duty engage for reward in any other occu-
pation or activity.

(10) An employee who has been absent from duty because
of incapacity for longer than four (4) weeks shall, before re-
turning to duty, submit to the Manager evidence of the em-
ployee�s medical fitness to return to duty.

(11) (a) The Commissioner may direct an employee to submit
to examination, at the expense of the Commissioner, by one or
more medical practitioners nominated in each instance by the
Commissioner and the employee shall obey such a direction.

(b) Where an employee has been examined under paragraph
(a) of this subclause and the examining medical practitioner
expresses the opinion in writing to the Commissioner that the
employee is unfit for duty because of illness or injury, the
Commissioner may direct the employee, to apply for leave on
that ground and the employee shall obey such a direction.

(12) The provisions of this clause do not apply to police cadets.

39.�MEDICAL AND HOSPITAL EXPENSES
THROUGH ILLNESS OR INJURY RESULTING

FROM DUTIES
(1) Subject to the provisions contained within Clause 38.�

Entitlement to Leave and Allowances Through Illness or In-
jury of this agreement, under paragraph (b) of subclause (8),
the Commissioner shall pay the reasonable medical and hos-
pital expenses incurred by an employee as a result of illness
or injury arising out of or in the course of the employee�s
duties suffered by the employee in the course of travel to or
from a place of duty.

(2) The provisions of this clause do not apply to police cadets.

40.�MEDICAL AND PHARMACEUTICAL EXPENSES
(1) Subject to the provisions contained within Clause 38.�

Entitlement to Leave and Allowances Through Illness or In-
jury of this agreement, under paragraphs (a) and (b) of
subclause (8), an employee who receives�

(a) any consultation, treatment or other service by a
medical practitioner; or

(b) any X-ray or other service not provided by a medi-
cal practitioner but provided under a referral given
by a medical practitioner, may claim from the Com-
missioner reimbursement of the amount paid for that
service, less the amount of any Medicare benefits
paid or payable, and the Commissioner may pay the
claim.

(2) An employee is entitled to reimbursement by the Com-
missioner of the cost of a medicine supplied by a pharmaceu-
tical chemist on the prescription of a medical practitioner if
the medicine was at the time of issue of the prescription speci-
fied in the Commonwealth Schedule of Pharmaceutical Ben-
efits for Medical Practitioners.

(3) An employee claiming reimbursement of expenditure
shall submit with the employee�s claim�

(a) in the case of expenditure of a kind referred to in
subclause (1)�

(i) a receipt for the amount paid;
(ii) a statement of the amount received or receiv-

able as Medicare benefits; and
(iii) where applicable, documentary evidence that

the health service not provided by a medical
practitioner was provided under a referral
given by a medical practitioner; and

(b) in the case of expenditure of a kind referred to in
subclause (2), a receipt for the amount paid, and the
Commissioner, before approving payment, may re-
quire the employee to supply additional information
as to the identity of the person treated, the amount
paid or, where applicable, the prescription.

(4) The provisions of this clause do not apply to police ca-
dets.

41.�RETIREMENT, REMOVAL OR DEATH OF AN
EMPLOYEE

(1) Retirement
(a) An employee may retire on attaining the age of fifty

five (55) years.
(b) Employee�s of the Force other than the Commis-

sioner, Deputy Commissioner and Assistant Com-
missioner shall retire on attaining the age of sixty
(60) years.

(c) The Deputy Commissioner and Assistant Commis-
sioner shall retire on attaining the age of sixty two
(62) years.

(2) Examination by Medical Board
(a) Where the Commissioner is of the opinion that

an employee is not fit for further service, he may
direct the employee to be examined by a medical
board.

(b) The medical board referred to in paragraph (a) of
this subclause shall consist of three (3) legally quali-
fied medical practitioners nominated by the person
who holds or acts in the office of Commissioner of
Health under the Health Act 1911.

(c) An employee shall not fail to carry out a direction
given pursuant to paragraph (a) of this subclause.

(d) Subject to the Act, where the medical board referred
to in paragraph (b) of this subclause reports to the
Commissioner that the employee in question is unfit
for further active service the Commissioner shall
advise the employee of the date the employee will
cease duty.

(3) Allowances Paid on Death of an Employee
Where an employee dies the spouse of the employee and

such of the children of the employee as are under the age of
eighteen (18) years are entitled to the allowances prescribed
by Clause 10�Travelling Allowances and Clause 12�Trans-
fer Allowances of this agreement for the conveyance of them-
selves and their furniture and effects to the Metropolitan area
or to any part of the State approved by the Commissioner.

(4) Leave Entitlement to be Paid Out
On the death of an employee the Minister may on the rec-

ommendation of the Commissioner grant to the relatives of
the employee who were dependent on the employee at the
date of the employee�s death the monetary equivalent, com-
puted to the date of death, of;

(a) annual leave accrued and owing to the employee;
(b) long service leave accrued and owing to the em-

ployee;
(c) pro rata leave for each completed month of service

of the employee in the current year.

42.�NAMED PARTIES AND ESTIMATED NUMBER
OF EMPLOYEES BOUND UPON REGISTRATION OF

AGREEMENT
The named parties to this agreement are The Western Aus-

tralian Police Union of Workers, 73 Burswood Rd, Victoria
Park, 6100 and The Minister of Police, 13th Floor, Dumas
House, 2 Havelock St, West Perth, 6005.

As at 10 December 1996 the number of employees subject
to this agreement totalled 4689.

43.�SINGLE BARGAINING UNIT
(1) This agreement has been negotiated through a Single

Bargaining Unit which comprised both management and un-
ion representatives.

(2) The single Bargaining Unit parties established a Negoti-
ating Committee responsible for negotiating the enterprise
agreement.

44.�MISSION STATEMENT AND CORPORATE VISION
Mission

In partnership with the community, create a safer and more
secure Western Australia by providing quality police services.
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Corporate Vision
The Western Australian Police Service, like many other po-

lice services throughout the world, is operating in a rapidly
changing environment. To meet the resulting challenges the
parties need to ensure they have the ability to successfully
assess and predict the impact of such changes on the profes-
sion of policing and the provision of community safety and
security.

Definitive responses to changes in the environment are criti-
cal to the success of the police service. The speed of change in
the environment is such that anything other than a planned
response will prove unsuccessful and more importantly, un-
acceptable to the community and government.

� The Mission, which states why the service exists�ie the
agency�s reason for being;

� The Core Functions, which defines the business the agency
is in;

� The Strategic Intents, which defines the future style and
direction of the police service and defines the framework within
which programmes and plans will be developed and imple-
mented; and

� A Statement of Common Values, which makes explicit the
shared organisational beliefs governing work practices, deci-
sion making and behaviour of employees.

This Corporate Vision does not define detailed strategies
for implementation. Rather it aims to provide direction for
each member of the department to set priorities and define
activities and action plans that will contribute to the collec-
tive achievement of the Mission. It represents a charter which
employees at all levels can use in fulfilling their responsibili-
ties.

In essence, the Corporate Vision is a vehicle for conveying
the core values, the key functions and the future direction to
its stakeholders.

This agreement incorporates and assists the facilitation of
this corporate vision.

45.�AUDIT OF 4% SECOND TIER AND 1989 SEP
(1) A complete audit of structural efficiency initiatives since

the Restructuring and Efficiency Principle 1987 has been com-
pleted and the parties confirm that none of the previous initia-
tives form part of this agreement.

(2) The parties agree that matters arising from previous in-
dustrial agreements or award changes emanating from the
Restructuring and Efficiency Principle of 1987, the Structural
Efficiency Principles of the 1988 and 1989 National and State
Wage Cases and the 1991-2 special case shall not be counted
when considering the productivity benefits and salary improve-
ments arising from this agreement.

46.�DISPUTE SETTLEMENT PROCEDURES
Preamble

(1) The parties to this agreement recognise they have differ-
ing roles and responsibilities. Accordingly, the union recog-
nises the Commissioner has a statutory and public
responsibility to the public of Western Australia and the Com-
missioner recognises the union has the right to take appropri-
ate action to protect and improve the working conditions and
remuneration of its members.

In recognising their differing roles and responsibilities the
parties accept the need for a dispute settlement procedure and
commitment to same. Subsequently, the parties to this agree-
ment are committed to avoiding industrial disputes and re-
solving differences by:

(a) providing a mutually satisfactory procedure for deal-
ing with disputes;

(b) clearly identifying the issue;
(c) engaging expeditiously in consultations and/or ne-

gotiations;
(d) acting in accordance with the rules of natural jus-

tice;
(e) endeavouring to resolve issues at the local level or

wherever is most practicable for an amicable resolu-
tion; and

(f) treating all issues with utmost confidentiality.

(2) Any questions, disputes or difficulties arising under this
industrial agreement will be dealt with in accordance with the
following procedures:

(a) Stage 1
(i) Any employee or group of employees with a

question, dispute or disagreement should dis-
cuss the matter with his or her immediate su-
pervisor or union representative in the first
instance.

(ii) The supervisor or union representative is
to investigate the matter. If the matter can-
not be resolved or an authoritative answer
given on the day the issue is raised, then a
response should be provided within three
(3) days.

(iii) Should a response require time to establish an
answer, the supervisor shall keep the
employee(s) informed of his or her progress
in resolving the matter.

(b) Stage 2
(i) If the employee(s) continue to be aggrieved

or the issue is still in dispute, the matter is
to be discussed between the employee�s
representative and the Commissioner�s
nominated representative and an attempt
made to resolve the matter. Notification of
any question or disagreement may be made
verbally and/or in writing.

(ii) At any stage, the parties may individually or
collectively seek advice from any appropriate
organisation or person in an attempt to resolve
the matter.

(iii) If the matter is not resolved within five (5)
working days of the date of notification in (i)
hereof, either party may notify the General
Secretary of the union (or his or her nomi-
nee), or the Commissioner (or his or her nomi-
nee of the existence of a dispute or
disagreement).

(iv) The General Secretary of the union (or his or
her nominee) and the Commissioner (or his
or her nominee) shall confer on the matters
notified by the parties within five (5) working
days and:

(aa) where there is agreement on the mat-
ters in dispute the parties shall be ad-
vised within two (2) working days:

(bb) where there is disagreement on any
matter it may be submitted to the West-
ern Australian Industrial Relations
Commission.

(c) Stage 3
Where any matter is referred to the Western Austral-
ian Industrial Relations Commission is not resolved
by conciliation, it may be resolved by arbitration in
accordance with the provisions of the Industrial Re-
lations Act 1979 and the State Wage Principles.

47.�BROAD AGENDA

In coming to agreement, the parties have acknowledged the
need to consider a Broad Agenda in accordance with the State
and National Wage Fixing Principles.

A Memorandum of Understanding has been entered into
between the Commissioner and the union to be involved in
comprehensive internal review of organisational planning and
structure. (Refer Appendix B)

The Commissioner recognises the commitment of employ-
ees to the implementation of the Delta Program. This program
involves a review of the purpose and direction of the Depart-
ment, the promotion system, civilianisation, productivity im-
provement and the development of a new human resource
function. Areas for consideration include:

Purpose and Direction
� Determining customers and their needs
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� Determining the needs of Government

� Integration of organisational mission into other as-
pects of the organisation

� Measurement of organisational performance

� Recognition, determination and focus upon core
business

� Strategic management and planning concepts

Organisational Structure

� Structural options

� Integration of support and specialist functions

� Impact of structure on accountability and reporting
lines

� Number of reporting lines

� Impact of rank and structure on organisational proc-
esses and decision making

� Role of Police Board

� Committees and specialist squads

Management Practice

� Management accountabilities

� Management processes

� Work practices

� Performance management

� Communication

� Decision making processes

� Management education, development and training

Human and Physical Resources

� Promotion system

� Accommodation

� Operational equipment requirements

� Management of human resources

� Limited function police employees

� Civilianisation

� Contracting out

� Operational and management training

� Relationships between sworn and unsworn person-
nel

� Digital communication system

Financial and Resource Management

� Linking of budget to planning function

� Long and short term planning processes

� Centralisation/decentralisation of financial control

� Autonomy and accountability for financial manage-
ment

� Performance management

� Management information systems

48.�SIGNATURES OF PARTIES TO THE
AGREEMENT

On behalf of Hon Minister for Police

Signed..........................................

Date.............................................

On behalf of the WA Police Union of Workers

Signed..........................................

Date.............................................

SCHEDULE A
CAMPING ALLOWANCES

Rate Per Day Item

South of 26° South Latitude

Permanent Camp�Cook provided by
the Department $34.05 A1

Permanent Camp�No cook provided $41.75 A2

Other Camping�Cook provided by
the Department $49.45 A3

Other Camping�No cook provided $57.15 A4

Camping beside or inside vehicle $75.20 A5

North of 26° South Latitude

Permanent Camp�Cook provided by
the Department $37.70 A1

Permanent Camp�No cook provided $45.35 A2

Other Camping�Cook provided by
the Department $53.05 A3

Other Camping�No cook provided $60.75 A4
Camping beside or inside vehicle $104.85 A5

SCHEDULE B
DISTRICT ALLOWANCES

 (a) Employees without dependants
Column I Column II Column III Column IV
District No Standard Exceptions to Rate

Standard Rate
$ PA Town or Place $ PA

6 2,894 Nil Nil

5 2,368 Fitzroy Crossing 3,188
Halls Creek 3,188
Turner River Camp 3,188
Nullagine 3,188
Liveringa (Camballin) 2,962
Marble Bar 2,962
Wittenoom 2,962
Karratha 2,789
Port Hedland 2,594
South Hedland 2,594

4 1,193 Warburton Mission 3,206
Eucla 1,577
Carnarvon 1,123

3 752 Meekatharra 1,193
Mount Magnet 1,193
Wiluna 1,193
Laverton 1,193
Leonora 1,193
Cue 1,193
Leinster 1,193
Yalgoo 1,193

2 539 Kalgoorlie 180
Boulder 180
Ravensthorpe 712
Norseman 712
Salmon Gums 712
Marvel Loch 712
Esperance 712

1 Nil Nil Nil

(b) EMPLOYEES WITH DEPENDANTS
Receive double the amount prescribed in (a) above for Em-

ployees Without Dependants.
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SCHEDULE C

DISTRICT ALLOWANCE BOUNDARIES
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SCHEDULE D
 MOTOR VEHICLE ALLOWANCES

(1) MOTORCAR
 Engine Displacement

Area and Details (in Cubic Centimetres)

Over  Over  1600cc
Rate per kilometre 2600cc 1600cc to  & under

2600cc

Cents per Kilometre
Metropolitan Area 49.4 43.5 37.9
South West Land Division 50.5 44.6 38.9
North of 23.5 degrees South Latitude 56.2 50.0 43.5
Rest of State 52.2 46.0 40.0

(2) MOTORCYCLE
Cents per Kilometre

Whole of State 17.1

SCHEDULE E
RELIEVING ALLOWANCES

(a) Hotel/Motel/Roadhouse
Particulars            Rate per Day Item

(i) (ii)
WA Metro. Locality South

Of 26 South
Latitude

$ $
First forty nine days after arrival
at new locality 149.55 120.65 E1
Period of relief in excess of
forty nine days
(a) Employee with dependents 74.75 60.35 E2
(b) Employee without dependents 49.80 40.20 E3
(iii) Locality north of 26th degree Latitude including Shark Bay:
TOWN ITEM E4 ITEM E5 ITEM E6

First 49 days Period of relief
after arrival at   in excess of
new locality 49 days

Employee Employee
With Without

Dependents Dependents
Broome 191.30 95.65 63.70
Carnarvon 120.60 60.30 40.15
Dampier 138.55 69.25 46.15
Derby 132.55 66.25 44.15
Eucla 125.50 62.75 41.80
Exmouth 142.55 71.25 47.45
Fitzroy Crossing 158.80 79.40 52.90
Gascoyne Junction 94.55 47.25 31.50
Halls Creek 163.55 81.75 54.45
Karratha 180.00 90.00 59.95
Kununurra 157.55 78.75 52.45
Marble Bar 119.55 59.75 39.80
Newman 184.55 92.25 61.45
Nullagine 106.50 53.25 35.45
Onslow 95.55 47.75 31.80
Pannawonica 120.55 60.25 40.15
Paraburdoo 197.55 98.75 65.80
Port Hedland 188.90 94.45 62.90
Roebourne 86.55 43.25 28.80
Sandfire 88.55 44.25 29.50
Shark Bay 122.75 61.35 40.85
South Hedland 188.90 94.45 62.90
Tom Price 152.55 76.25 50.80
Turkey Creek 93.55 46.75 31.15
Wickham 129.55 64.75 43.15
Wyndham 111.55 55.75 37.15

(iv) INTERSTATE
Capital Cities�

- Sydney 170.25 85.15 56.70
- Melbourne 160.25 80.15 53.35
- Others 151.40 75.70 50.40

(v) INTERSTATE
Other Than Capital Cities�

120.65 60.35 40.20

Rate
Per Day Item

$
(b) Incidental Expenses: E7

South of 26 degrees South Latitude 8.40
North of 26 degrees South Latitude 9.55
Interstate 9.55

(c) Other Than Hotel or Motel: E8
South of 26 degrees South Latitude 53.10
North of 26 degrees South Latitude 60.30
Interstate 60.30

(d) Travel not involving an overnight stay or travel involving
an overnight stay where accommodation only is provided:

Rate
Per Day Item

South of 26 degree South latitude E9
Breakfast 10.15
Lunch 10.15
Dinner 24.40
North of 26 degree South Latitude E10
Breakfast 11.50
Lunch 14.40
Dinner 24.90
Interstate E11
Breakfast 11.50
Lunch 14.40
Dinner 24.90

SCHEDULE F
TRAVELLING�TRANSFER ALLOWANCES

Item Particulars Daily Rate
$

Allowance to Meet Incidental Expenses�
F1 WA�South of 26° South Latitude 8.40
F2 WA�North of 26° South Latitude 9.55
F3 Interstate 9.55
Accommodation Involving an Overnight Stay at a Hotel, Mo-
tel or Roadhouse
F4 WA�Metropolitan 149.55
F5 Locality South of 26° South Latitude 120.65
F6 Locality North of 26° South Latitude

Broome 191.30
Carnarvon 120.60
Dampier 138.55
Derby 132.55
Eucla 125.50
Exmouth 142.55
Fitzroy Crossing 158.80
Gascoyne Junction 94.55
Halls Creek 163.55
Karratha 180.00
Kununurra 157.55
Marble Bar 119.55
Newman 184.55
Nullagine 106.50
Onslow 95.55
Pannawonica 120.55
Paraburdoo 197.55
Port Hedland 188.90
Roebourne 86.55
Sandfire 88.55
Shark Bay 122.75
South Hedland 188.90
Tom Price 152.55
Turkey Creek 93.55
Wickham 129.55
Wyndham 111.55

F7 Interstate�Capital Cities
Sydney 170.25
Melbourne 160.25
Others 151.40

F8 Interstate�Other than
Capital Cities 120.65
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Item Particulars Daily Rate
$

Accommodation Involving an Overnight Stay at Other Than a
Hotel, Motel or Roadhouse
F9 WA�South of 26° South Latitude 53.10
F10 WA�North of 26° South Latitude 60.30
F11 Interstate 60.30
Travel not Involving an Overnight Stay or Travel Involving
an Overnight Stay Where Accommodation Only is Provided
F12 WA�South of 26° South Latitude:

Breakfast 10.15
Lunch 10.15
Dinner 24.40
Supper 14.90

F13 WA�North of 26° South Latitude:
Breakfast 11.50
Lunch 14.40
Dinner 24.90
Supper 16.95

Item Particulars Daily Rate
$

F14 Interstate:
Breakfast 11.50
Lunch 14.40
Dinner 24.90

Midday Meal
F15 Rate per meal 4.40
F16 Maximum reimbursement per

pay period 22.00

Deduction for Normal Living Expenses
F17 Each adult 18.25
F18 Each child 3.15

Accelerated Depreciation and Extra Wear and Tear on Furni-
ture and Effects
F19 Accelerated depreciation 493.00
F20 Value of goods 2946.00
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WESTRAC EQUIPMENT (SERVICE OPERATIONS)
ENTERPRISE BARGAINING AGREEMENT 1997

No. AG 7 of 1997.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing And
Kindred Industries Union Of Workers�Western Australian

Branch
and

WesTrac Equipment Pty Ltd.
No. AG 7 of 1997.

WesTrac Equipment (Service Operations) Enterprise
Bargaining Agreement 1997.

SENIOR COMMISSIONER G.L. FIELDING.
3 February 1997.

Order.
HAVING heard Mr G.C. Sturman on behalf of the Appli-
cant and Mr A.R. Jenaway on behalf of the Respondent,
and by consent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act, 1979,
hereby orders:

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 16th day of January, 1997 entitled WesTrac
Equipment (Service Operations) Enterprise Bargaining
Agreement 1997 be registered as an industrial agreement
and shall replace the WesTrac Equipment (Service De-
partment) Enterprise Bargaining Agreement 1995.

(Sgd.) G.L. FIELDING,
[L.S] Senior Commissioner.

Schedule.

1.�TITLE
This Agreement shall be known as the WesTrac Equipment

(Service Operations) Enterprise Bargaining Agreement 1997.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Parties to the Agreement and Incidence
4. State Wage Principles
5. Date of Operation and Term
6. Relationship to Other Awards
7. Structural Efficiency Principle
8. Measures to achieve Productivity and Efficiency
9. Wages

10. Location Classifications
11. Standard Hours, Extended Hours and Overtime
12. Shift Allowance
13. Leave Loading
14. Taking of Annual Leave and Time Off in Lieu of

Overtime Payment
15. Long Service Leave
16. Exceptional Hours Leave
17. Employee Relations Practice
18. Dispute Settlement
19. Single Bargaining Unit
20. Journey Cover

3.�PARTIES TO THE AGREEMENT AND INCIDENCE
The parties to this Agreement are WesTrac Equipment Pty

Ltd (�the Company�), and the Automotive, Food, Metals,
Engineering, Printing and Kindred Industries Union of Work-
ers (Western Australian Branch).

This Agreement shall apply to the Company�s wages em-
ployees (approx 400) in the Service Department in the Perth
metropolitan area and Regional Branches employed in classi-
fications contained in the Awards referred to in Clause 6.

4.�STATE WAGE PRINCIPLES
(1) The parties accept that they are bound by the terms of

this Agreement throughout its duration and they will oppose
any application by other parties to be joined to this Enterprise
Bargaining Agreement.

(2) It is a condition of this Agreement that there will not be
any extra claims made for the life of this Agreement, except
when consistent with a National Wage Case Decision endorsed
by the Western Australian Industrial Relations Commission.

(3) The parties intend to meet the terms of this Agreement
notwithstanding the provisions of any other award by which
they are covered, provided that implementation of the Agree-
ment shall not cause an employee to suffer a reduction in or-
dinary time earnings or in Western Australian Industrial
Relations Commission standards for hours of work, annual
leave with pay or long service leave with pay.

(4) The majority of employees affected by the changes pro-
posed in the Agreement genuinely agree to those changes.

5.�DATE OF OPERATION AND TERM
(1) This Agreement shall operate from the beginning of the

first pay period commencing after 1st January, 1997 and shall
operate for a period of 24 months.

(2) The parties stipulate that their commitment to this Agree-
ment precludes the availability of variation or cancellation
during its term.

6.�RELATIONSHIP TO OTHER AWARDS
Except as provided for by this Agreement, the general terms

and conditions of employment shall be as prescribed by Part
1�General of the Metal Trades (General) Award No. 13 of
1965 as amended at the operative date of this Agreement. This
Agreement shall be interpreted in conjunction with this Award.

7.�STRUCTURAL EFFICIENCY PRINCIPLE
The parties agree that aspects of the structural efficiency

principle are ongoing and will continue to form part of the
Workplace Reform Process.

8.�MEASURES TO ACHIEVE PRODUCTIVITY AND
EFFICIENCY

The parties agree to work together on the following initia-
tives:

(1) Establishment of semi-autonomous business units
within the Service Department (including Branch
Operations) focused on the achievement of individual
business unit targets.

(2) Joint Supervisor and Shop Floor Team Meetings to
facilitate joint problem solving necessary for achieve-
ment of business unit targets and efficiency.

(3) Further the availability of technical training both on
the job and off the job as appropriate.

(4) Enhancement of skills to provide increased career
development opportunities. Skills enhancement to
include technical, supervisory and management as
identified through formalised appraisals.

(5) Introduce and train staff in the use of appropriate
technology to improve efficiency of communications
and administrative procedures.

(6) Implementation costs/savings arising from shop floor
initiatives implemented to be documented for future
reference.

(7) Implement revised payroll/costing/service report pro-
cedure.

(8) Review and implement changes to the merit system
based on merit skill levels within areas.

9.�WAGES
The wage increases payable under this Agreement are as

follows, subject to ratification by the Western Australian In-
dustrial Relations Commission:

(1) An increase of 6% on wages from the first pay pe-
riod commencing after 1st January 1997.

(2) An increase of 4% on wages from the first pay pe-
riod commencing after 1st January 1998.
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10.�LOCATION CLASSIFICATIONS
Under the Agreement, work locations will be classified as

follows:
Classification A: Metropolitan locations excluding

Abernethy Road Depot.
Classification B: Regional Branch locations and Ab-

ernethy Road.

11.�STANDARD HOURS, EXTENDED HOURS AND
OVERTIME

(a) Classification A Locations
Employees permanently stationed at a Classification A lo-

cation will work ordinary hours of 38 per week, Monday to
Thursday being 8 hours, Friday being 6 hours, for all shifts.
Day/afternoon shifts are to be consecutive with one half hour
overlap.

(b) Classification B Locations
For employees permanently stationed at a Classification B

location, the Company shall offer and the employees shall work
2 hours of overtime per week, in order to meet customer re-
quirements, as follows:

I) Day/Afternoon Shift: The 2 hours of overtime shall
be worked on Friday afternoons, i.e. there will be 5
equal shifts of 8 hours per day, Monday to Friday.

The overtime so worked shall be compensated for in the
following manner:

I) Payment shall be made at ordinary time for the 2
hours worked: Such payment shall be made for 52
weeks per year; and

ii) Five paid days off in lieu of payment for over-
time so worked. These days off can be taken
separately or in conjunction with annual leave,
provided that these 5 days shall not attract
annual leave loading.

iii) Overtime worked after the completion of or-
dinary hours on Friday shifts will be paid at
the rate of double-time.

(c) Hours/Flexibility on Overtime Hours
When the accrued man hours outstanding on items of equip-

ment requires an extended coverage of hours, then the over-
time worked will be before the commencement of day shift
and following afternoon shift.

The arrangement of hours to be worked where there is a
need to work extended coverage of hours will be agreed be-
tween the parties on a section by section basis (i.e. employees
and store supervisor).

No employee will be forced to work excessive or extensive
overtime hours if there are compassionate or extenuating cir-
cumstances.

Where the extended coverage of hours is implemented, pay-
ment of the overtime meal allowance will apply providing two
hours of overtime in a continuous period has been worked.

Application of this clause will apply only where the repair
is required urgently or it is on a parts exchange component
that does not have another item on the shelf ready for sale

This should apply for all capital investment equipment as
per list below but not restricted to:

1. Dynamometers (chassis and engine)
2. Test benches (fuel, hydraulic and transmission)
3. Load banks
4. Welding machines
5. Machining equipment (including honing)
6. Track repair equipment
7. H.V.O.F. metal spray equipment

12.�SHIFT ALLOWANCE
Normal shift conditions as per the Award will apply.
Subject to effective implementation, employees who agree

to work permanent afternoon/nightshift shall be paid 25% more
than the employee� ordinary rate of pay.

Permanent afternoon/nightshift to be defined as 13 weeks
or more on continuous afternoon shift.

13.�LEAVE LOADING
(1) An annual leave loading equivalent to 17.5% of the rate

payable for a thirty eight hour week shall be paid to each em-
ployee on his or her four weeks� annual leave entitlement.

(2) For Classification B locations, this loading shall be av-
eraged at the rate of 13.3%, over five weeks made up of each
employee�s four weeks annual leave and entitlement to five
days time off in lieu, payable instead of overtime, in accord-
ance with Clause 11.b of this Agreement.

14.�TAKING OF ANNUAL LEAVE AND TIME OFF IN
LIEU OF OVERTIME PAYMENT

The following sub-clauses 1 to 4 of this clause apply to the
taking of periods of annual leave and the time off in lieu of
payment for overtime provided for in Clause 11.b of this Agree-
ment.

(1) All applications for leave, whether for time off in lieu of
payment for overtime or for annual leave, shall for adminis-
trative purposes, be made and processed in the same manner
as for annual leave.

(2) Leave shall be taken in periods of one day or more.
(3) Leave shall be taken within twelve months of the date of

accrual wherever possible.
(4) Leave shall not in any event, accrue for more than two

years. Where accrued leave exceeds ten weeks (400 hours),
employees will be requested to take all or part of the accumu-
lated leave.

15.�LONG SERVICE LEAVE
Effective from 1st July 1995, pro-rata long service leave

will apply after 7 years completed, continuous years of serv-
ice.

Pro-rata long service leave can be taken before the full enti-
tlement accrues.

16.�EXCEPTIONAL HOURS LEAVE
Where an employee works in excess of 450 hours in a 6

week continuous period, the employee shall be entitled of up
to 1 weeks leave without pay after the 6 week period if so
requested. This clause shall operate so as not to effect the
employee�s request for leave from other entitlements such as
annual leave, long service leave, or days off in lieu of over-
time.

Employees required to work on site away from their Head
Office/Regional Branch for extended periods without the abil-
ity to return home can apply for up to one week off without
pay after a period less than 6 weeks and will be subject to
prior agreement between the parties on a branch by branch
basis.

17.�EMPLOYEE RELATIONS PRACTICE
(a) Principles

(1) The parties accept and acknowledge each others
structures and responsibilities which exist within the
Company.

(2) Parties commit to creating a safer and more com-
petitive Company in an international market place.

(3) The parties will promote the development of trust
and motivation within the Company.

(4) Honesty, mutual respect and a business-like behav-
iour will prevail at all times.  Issues are to be re-
solved through consultation and communication as
defined in Clause 18 of this Agreement.

(5) Every employee will be treated fairly and equitably
in an environment that fosters communication, in-
volvement and team work.

(6) Counselling and Discipline Procedure will be fol-
lowed by both parties, as outlined below.

(b) Counselling and Disciplinary Practice
Where in the opinion of the management that an employ-

ee�s conduct, behaviour or work performance is unacceptable,
the following procedure will be followed:

At all stages of this procedure, the employee may require
the presence and assistance of another employee, Shop Stew-
ard or Union Official.
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(1) Informal verbal discussion will occur between the
employee and the immediate supervisor.  The Su-
pervisor will keep a personal diary note.

(2) If the employee�s behaviour, performance does not
improve, then further counselling and a formal ver-
bal warning will be given.

(3) If the employee�s behaviour, performance still re-
mains unacceptable, the employee will be counselled
by his or her manager and a formal written warning
will be issued to the employee.
The written warning will clearly state the unaccept-
able conduct and define what is required by the em-
ployee.
The employee will have the right to respond in writ-
ing on the notice.

(4) If the employee�s performance/behaviour is still un-
acceptable, the employee will be counselled further
and issued with a final written warning. The written
warning will state clearly that if the employee�s per-
formance/conduct does not improve then demotion
or termination may occur.

(5) For continued unacceptable performance/behaviour,
the employee may be terminated or demoted.

(6) Nothing in this procedure precludes an employee
from resigning in preference to termination of em-
ployment or demotion.

(7) Nothing in this procedure precludes the implemen-
tation of the Disputes Settlement Procedure (Clause
34�Metal Trades [General] Award.)

(8) This procedure does not affect the employer�s right
to terminate an employee�s services without no-
tice for conduct that justifies instant dismissal, in-
cluding malingering, inefficiency or neglect of
duty.

18.�DISPUTE SETTLEMENT
(1) The dispute settling procedure prescribed in Clause 34�

Avoidance of Industrial Disputes in the Metal Trades (Gen-
eral) Award No. 13 of 1965 shall be followed.

(2) In the spirit of this Agreement, consultation on prob-
lems shall be given the earliest priority by all parties.

19.�SINGLE BARGAINING UNIT
(1) This Enterprise Bargaining Agreement was negotiated

by a single bargaining unit formed by the parties and repre-
sentative of shopfloor and managerial employees of WesTrac
Equipment Pty Ltd.

20.�JOURNEY COVER
Employees covered by this agreement will be provided with

Journey insurance for the term of the Agreement.
If a worker suffers an injury solely or directly incurred to

the worker whilst the worker is engaged in a direct journey
between the bounds of his or her normal residence and place
of employment for the purposes of starting or ending the days�
work, the worker will be paid benefits in accordance with the
Certificate of Insurance.

SIGNATORIES
Signed: F Johnson (signed)
FRANK JOHNSON
GENERAL MANAGER
WESTRAC EQUIPMENT PTY LTD
DATE: 19/12/96
Signed: John Sharp-Collett (Signed)   COMMON SEAL
JOHN SHARP-COLLETT
SECRETARY
AUTOMOTIVE, FOOD, METALS, ENGINEERING,

PRINTING AND KINDRED INDUSTRIES UNION OF
WORKERS (WESTERN AUSTRALIAN BRANCH)

DATE:  14/1/97

Classification A Employees (38 Hour Base)
January 1997 January 1998
$ per week $ per week

Tradesperson *
5th Merit 643.02 668.74
4th Merit 617.90 642.61
3rd Merit 597.77 621.68
2nd Merit 577.74 600.84
1st Merit 547.56 569.46
Base 527.91 549.02
Trackpress Operator *
Steamcleaner & Tool Storeperson
5th Merit 555.52 577.75
4th Merit 533.90 555.26
3rd Merit 516.50 537.16
2nd Merit 499.14 519.11
1st Merit 473.13 492.06
Base 461.37 479.82
Crane Operator
3rd Merit 557.00 579.29
2nd Merit 538.34 559.88
1st Merit 510.22 530.63
Base 468.09 486.81
Labourer
5th Merit 487.21 506.70
4th Merit 468.16 486.88
3rd Merit 452.95 471.07
2nd Merit 437.69 455.20
1st Merit 414.83 431.42
Base 411.84 428.31
Leading Hand Rates
3�10 Employees 20.90 21.74

11�20 Employees 32.04 33.32
20 + Employees 41.42 43.08

*Excludes Tool Allowance ($9.70 p.w.), Field Service
Allowance ($1.10 p.h.)

Classification B Employees (40 Hour Base)
January 1997 January 1998
$ per week $ per week

Tradesperson *
5th Merit 676.87 703.94
4th Merit 650.43 676.45
3rd Merit 629.24 654.41
2nd Merit 608.15 632.47
1st Merit 576.38 599.44
Base 555.69 577.92
Trackpress Operator *
Steamcleaner & Tool Storeperson
5th Merit 584.76 608.15
4th Merit 562.00 584.48
3rd Merit 543.68 565.43
2nd Merit 525.42 546.44
1st Merit 498.03 517.95
Base 485.66 505.09
Crane Operator
3rd Merit 586.31 609.76
2nd Merit 566.67 589.34
1st Merit 537.07 558.55
Base 492.72 512.43
Labourer
5th Merit 512.88 533.40
4th Merit 492.81 512.52
3rd Merit 476.80 495.88
2nd Merit 460.75 479.18
1st Merit 436.37 453.82
Base 433.52 450.87
Leading Hand Rates
3�10 Employees 22.04 22.92

11�20 Employees 33.74 35.09
20 + Employees 43.63 45.37

* Excludes Tool Allowance ($9.70 p.w.), Field Service
Allowance ($1.10 p.h.)
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ZOOLOGICAL GARDENS (OPERATIONS
EMPLOYEES) ENTERPRISE BARGAINING

AGREEMENT 1996
No. AG 340 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Perth Zoological Gardens

and
The Australian Liquor, Hospitality and Miscellaneous

Workers Union, Miscellaneous Workers Division, Western
Australian Branch�and�

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers�Western Australian

Branch
and

The Construction, Mining, Energy, Timberyards, Sawmills
and Woodworkers Union of Australia�Western Australian

Branch.
No. AG 340 of 1996.

Zoological Gardens (Operations Employees) Enterprise
Bargaining Agreement 1996, No. AG 340 of 1996.

COMMISSIONER S.A. CAWLEY.
15 January 1997.

Reasons for Decision.
THE COMMISSIONER: This is an application to register an
enterprise agreement reached between the Perth Zoological
Gardens and unions covering various categories of work such
as that of zoo keepers, gardeners and others.

The negotiations between the parties in an effort to reach an
agreement on this occasion were very protracted and, in the
end, somewhat heated. Some industrial action, not limited to
one side, was instituted and in all it appears that relations in
the work place deteriorated sharply. This finally resulted in
very extensive conciliation proceedings followed by further
direct discussions between the parties which finally resulted
in the agreement presented to the Commission for registra-
tion. That an agreement finally resulted from all this is a mat-
ter not only of some relief but also for congratulations to the
dogged negotiators, especially in the final stages.

It is noted none of the parties achieved the outcomes origi-
nally sought. The agreement is very much a compromise and
there will have to be significant efforts put in within its term
to achieve some of its objectives. This likely will not be easy
in the immediate aftermath of the dispute. One way in which
the parties may be able to achieve a better beginning could be
a recognition that the legacies of respective industrial action
and responses might be best disposed now with a mutual clear-
ing of the decks of all warnings, threats, actions undertaken in
connection with attempting to achieve this agreement. Indeed
the Commission recommends this course to the parties.

The terms of the agreement are for the parties other than as
the Industrial Relations Act, 1979 as amended requires the
Commission to exercise an oversight role. Other than some
minor amendments for clarity and consistency, the agreement
as presented was registered with effect on the date of hearing.

It is noted that in the course of submissions Ms Jackson for
the Australian Liquor, Hospitality and Miscellaneous Work-
ers Union, Miscellaneous Workers Division, Western Austral-
ian Branch made a number of points for the record. These can
be summarised as follows.

� In relation to Clause 14.�Productivity Initiatives,
the trigger for employees developing rosters to en-
able greater visibility of animals for events or cor-
porate functions will be timely advice from
management of these. The union recognised that the
inclusion of a specific time frame within the clause
would not be appropriate. As Ms Jackson put it, the
understanding is that management will relay details
of corporate functions to the relevant employees as
soon as possible after they are made and that it would
be unusual to have notice of only one or two weeks.

� In relation to Clause 19.�Past Productivity, the un-
ion wished to put on record that much of this re-

ferred to a restructuring which had occurred and was
not disputed or contested. But one issue, positions
of curator/section keeper, was a matter still in dis-
pute and it wished to record that the entering into
this agreement should not be construed as a conces-
sion or prejudicing the union�s position on this is-
sue.

� In relation to Clause 25.�Wage Increase, the union
noted that the bonus payment provision in connec-
tion with past productivity was to apply on a pro
rata basis to any persons employed on or after 1
October 1996 and in full to those employed prior to
that date.

The minutes of order now issue. There will be a speaking to
those minutes as required.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Perth Zoological Gardens

and
The Australian Liquor, Hospitality and Miscellaneous

Workers Union, Miscellaneous Workers Division, Western
Australian Branch�and�

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers�Western Australian

Branch
and

The Construction, Mining, Energy, Timberyards, Sawmills
and Woodworkers Union of Australia�Western Australian

Branch.
No. AG 340 of 1996.

Zoological Gardens (Operations Employees) Enterprise
Bargaining Agreement 1996, No. AG 340 of 1996.

COMMISSIONER S A CAWLEY.
3 February 1997.

Order.
HAVING heard Mr S Billing and with him Mr S Newman on
behalf of Perth Zoological Gardens, Ms S Jackson on behalf
of The Australian Liquor, Hospitality and Miscellaneous Work-
ers Union, Miscellaneous Workers Division, Western Austral-
ian Branch, Mr M Anderton on behalf of The Automotive,
Food, Metals, Engineering, Printing and Kindred Industries
Union of Workers�Western Australian Branch and, in writ-
ing, from Mr J McDonald on behalf of the The Construction,
Mining, Energy, Timberyards, Sawmills and Woodworkers
Union of Australia�Western Australian Branch, now there-
fore, I the undersigned, pursuant to the powers conferred un-
der the Industrial Relations Act, 1979 do hereby order �

THAT this agreement, the Zoological Gardens (Opera-
tions Employees) Enterprise Bargaining Agreement 1996,
No. AG 340 of 1996, shall be and is registered with ef-
fect on the 23rd day of December 1996.

(Sgd.) S.A. CAWLEY,
[L.S] Commissioner.

Schedule.

1.�TITLE
This Enterprise Agreement shall be known as the Zoologi-

cal Gardens (Operations Employees) Enterprise Bargaining
Agreement 1996.

2.�ARRANGEMENT
 1. Title
 2. Arrangement
 3. Parties Bound
 4. Scope and Number of Employees Covered
 5. Term
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 6. Parent Awards
 7. No Further Claims
 8. Single Bargaining Unit
 9. Definitions

10. Mission Statement
11. Shared Vision
12. Continuous Improvement
13. Training and Development
14. Productivity Initiatives
15. Accumulated Time Off In Lieu of Payment For Over-

time
16. Occupational Health & Safety
17. Higher Duties
18. First Aid Certificates
19. Past Productivity
20. Long Service Leave
21. Family Carers Leave
22. Bereavement Leave
23. Dispute Settlement Procedures
24. Targets and Milestones
25. Wage Increase
26. Reserved Matters
27. Signatures

Appendix A�Wage rates

3.�PARTIES BOUND
This Agreement shall be binding upon the Chief Executive

Officer of the Zoological Gardens Board and the organisa-
tions as set out below:

(1) The Australian Liquor, Hospitality and Miscellane-
ous Workers Union, Miscellaneous Workers Divi-
sion, Western Australian Branch.

(2) The Automotive, Food, Metals, Engineering, Print-
ing and Kindred Industries Union of Workers�West-
ern Australian Branch.

(3) The Construction, Mining, Energy, Timberyards,
Sawmills and Woodworkers Union of Australia�
Western Australian Branch.

4.�SCOPE AND NUMBER OF EMPLOYEES COVERED
(1) This Agreement shall operate in respect of all persons

employed by the Zoological Gardens Board who are mem-
bers of or who are eligible to be members of any of the organi-
sations listed at Clause 3.�Parties Bound of this Agreement.

(2) It is estimated that this Agreement shall apply to ap-
proximately sixty (60) employees who are employees of the
Zoological Gardens Board at the time of registration of the
Agreement by the Western Australian Industrial Relations
Commission.

5.�TERM
(1) This Agreement shall operate from the first pay period

on or after the date on which this Agreement is registered in
the Western Australian Industrial Relations Commission and
shall remain in force for a period of 18 months from that date
of registration.

(2) The pay quantum achieved and the working arrange-
ments introduced as a result of this Agreement will remain
and form the base for future agreements or continue to apply
in the absence of any further agreement.

(3) The parties will review this Agreement three (3) months
prior to the date of expiry of this Agreement for the purpose
of renewal or replacement of this Agreement.

(4) The parties will assess achievements in performance,
productivity and efficiency during the term of this Agreement.

6.�PARENT AWARDS
(1) This Agreement shall be read in conjunction with the

parent awards, orders or industrial agreements which have
application to the employees covered by this Agreement.

(2) In the case of any inconsistencies this Agreement shall
prevail to the extent of the inconsistencies.

(3) For the purposes of this Agreement the relevant parent
awards are:

(a) Building Trades (Government) Award 1968, No 31
A of 1966;

(b) Engineering Trades (Government) Award, 1967 No
29, 30 and 31 of 1961 and 3 of 1962;

(c) Gardeners (Government) 1986 Award No. 16 of
1983;

(d) Miscellaneous Government Conditions and Allow-
ances Award No A4 of 1992;

(e) Zoological Gardens Employees Award 1969, No 29
of 1969;

(f) Zoological Gardens Board�Keepers Career Struc-
ture Industrial Agreement 1996;

(g) Zoological Gardens Board�Gardeners Weekend
Work Industrial Agreement 1995;

(h) Western Australian Government / Australian Liquor
Hospitality and Miscellaneous Workers Union
(ALHMWU) Redeployment, Retraining and Redun-
dancy (Interim) Award, 1994 (an award of the Aus-
tralian Commission).

7.�NO FURTHER CLAIMS
(1) The parties of this Agreement undertake that for the du-

ration of this Agreement there shall be no further claims over
matters encompassed by this Agreement unless consistent with
Full Bench and/or Commission in Court Session Decisions
including National and State Wage Decisions and agreed by
the parties.

(2) However, the parties recognise the importance of increas-
ing productivity and improving pay and conditions beyond
those currently identified in this Agreement. Where such im-
provements are identified and implemented they will form the
basis for future negotiations.

8.�SINGLE BARGAINING UNIT
(1) The SBU shall be responsible for monitoring the effec-

tiveness of this agreement.
(2) The SBU shall deal with those matters contained in

Clause 26.�Reserved Matters and Clause 24. (1)�Targets
and Milestones.

9.�DEFINITIONS
For the purposes of the Agreement the following expres-

sions shall have the following meaning:
(1) �The Zoo� shall mean the Perth Zoological Gardens
(2) �Board� shall mean the Zoological Gardens Board.
(3) �SBU� shall mean the Single Bargaining Unit.
(4) �WAIRC� shall mean the Western Australian Indus-

trial Relations Commission
(5) �Animal Ethics Committee� shall mean the commit-

tee comprised of the Chief Executive Officer, the
Director Research, the Director Conservation, the
Senior Veterinarian, RSPCA Chair, Head of Veteri-
nary Studies, Murdoch University, Staff representa-
tive and a community representative which
determines issues of animal welfare arising under
the relevant International Code of Practice.

(6) �Casual Employee� shall mean a person engaged as
such on an hourly basis for a period of less than one
month and who receives a loading of 20 per cent on
top of the appropriate hourly rate.

(7) �Base Rate� shall mean the minimum wage applica-
ble under this Agreement for the classification of the
position held by the employee.

(8) �Ordinary Rate� shall mean the base rate plus any
allowances paid to the employee on a fortnightly
basis as a condition of the Parent Award or arising
from this Agreement.

10.�MISSION STATEMENT
(1) To contribute to the conservation of wildlife and to en-

courage the development of positive community attitudes to-
wards the conservation of wildlife on earth.

(2) The mission statement guides all operations, planning
and development decisions.

11.�SHARED VISION
(1) The parties to this Agreement are committed to achiev-

ing the Vision of the Zoo which is;
(2) To be a world class Zoo, integrating conservation, edu-

cation, research and recreation.
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(3) To achieve its mission and provide a continuously im-
proving quality of service to all stake holders, the community
and the Government, the Zoo is undertaking Organisation wide
changes identified in its Business Plan which focus on:

� Maximising customer satisfaction;
� Maximising our contribution to conservation;
� Maximising community conservation awareness;
� Move towards self sufficiency;
� Enhanced employee satisfaction and well being;
� Ensure efficient and effective management;
� Ensure responsible asset management.

(4) To achieve our mission and vision the following sup-
porting objectives will be pursued by the parties:

� Apply ethical practices;
� Apply environmentally sound waste management

practices;
� Use best management and operating practices;
� Devolution of responsibility which will maximise

productivity and efficiency;
� Build on the commitment and talents of our employ-

ees to develop a work environment which values and
rewards initiative, effort and excellence;

� Train, develop and support staff;
� Apply effective business systems;
� Use up to date technology;
� Implement modern human resource practices.

12.�CONTINUOUS IMPROVEMENT
(1) The parties recognise that the Zoo must be a dynamic

Organisation with the capacity for change and the ability to
keep pace with modern zoo practices in this unique but vital
industry.

(2) The Zoo will continually strive to improve business proc-
esses and performance at all levels.

(3) Enterprise Bargaining will be assisted by:
� delivering pay increases for employees based on

shared productivity improvement, to improve the
quality of working life for all employees;

� facilitate an efficient improvement process by en-
couraging all employees and managers to identify
and deal with productivity barriers in a participative
manner;

� achieve continuous improvement of all processes to
reduce costs, improve quality, work Organisation,
customer service, delivery, time lines, health and
safety training, communications and training;

� employees undertaking multi-functions that are
within the employee�s skill, competence and train-
ing to perform, ie minor repairs and maintenance to
equipment and property. This initiative will not re-
sult in a loss of jobs in the maintenance, gardening
and environmental services areas;

� the employer consulting with affected union(s) and
employees concerning any proposal to contract out
beyond current practice;

� encourage and facilitate teamwork and team perform-
ance through effective leadership at all levels;

� employees having a strong focus on satisfying inter-
nal and external customer needs;

� developing the skills of employees through the pro-
vision of appropriate training and performance man-
agement systems;

� improve existing consultative mechanisms.

13.�TRAINING AND DEVELOPMENT
(1) All employees subject to this Agreement will be provided

with the relevant training and development at the earliest oppor-
tunity to enable them to carry out a range of activities as a conse-
quence of changes which may occur from the implementation of
the Business Plan and continuing improvement.

(2) All training will be documented and recorded on the
employee�s personnel file to be used in conjunction with the
performance appraisal system.

(3) Where an employee is required to undertake employ-
ment related training such training shall be conducted as far
as practicable in the employee�s usual working time and the
employee shall not lose pay for attendance or extra travel as-
sociated with such training. Where it is necessary for the em-
ployee to attend training outside of the employee�s usual
working time the employee shall be paid for such attendance
or extra travel time as if the employee had worked.

(4) Fees, materials or any other reasonable costs associated
with the training referred to above shall apply equally to ap-
prentices, trainees or other like classes of person engaged by
the employer except where agreement to allow otherwise is
reached with the relevant union.

14.�PRODUCTIVITY INITIATIVES
(1) Consistent with the commitments to continuous improve-

ment and shared vision contained in this agreement, the par-
ties agree to facilitate greater animal visibility at the Zoo.

(2) In particular, employees will develop rosters for hours
of work which allow, to the extent possible, i.e. where it is not
possible because it would be detrimental to animal welfare:

(a) animals to be displayed until 5.00pm;
(b) animals to be displayed at early morning and evening

functions;
(c) later Zoo closing times;
(d) working of a nine hour day when appropriate in ac-

cordance with subclause (4) of Clause 15.- Accu-
mulated Time off in Lieu of Payment for Overtime,
of this agreement;

(e) the limiting of the morning tea break strictly to 10
minutes.

(3) The employer shall provide function programs and de-
tails in advance to employees directly affected.

(4) Employees will develop rosters to undertake the work in
ordinary time hours (including shift and weekend penalties)
except where the function commences before 6.00am or con-
cludes after 7.00pm outside of which overtime rates shall ap-
ply.

(5) The employees proposed roster shall be submitted for
the approval of the Director Conservation.

(6) Where the roster is not approved, the Director Conser-
vation shall refer the roster to the Chief Executive Officer for
discussion with the union.

(7) Where agreement cannot be reached, the roster shall be
referred to the Western Australian Industrial Relations Com-
mission for determination.

(8) The parties agree to accept the recommendation of the
Western Australian Industrial Relations Commission.

(9) (a) Any concern or dispute regarding the welfare of the
animals including as a result of extended opening hours re-
ferred to in subclause (2) of this clause shall be referred to the
Animal Ethics Committee for determination.

(b) The employee(s) directly concerned shall attend the Ani-
mal Ethics Committee meeting in a non-voting capacity.

(10) Prior to the expiry of three months from commence-
ment of the trial arrangements referred to in subclause (2) of
this clause, the SBU shall review the arrangements and the
arrangements shall continue if they are required to meet the
outcomes regarding animal visibility.

15.�ACCUMULATED TIME OFF IN LIEU OF
PAYMENT FOR OVERTIME

(1) Subject to prior agreement in writing between the em-
ployee and employer time off in lieu of payment for author-
ised overtime worked may be granted. Such time off in lieu
shall be proportionate to the payment to which the employee
is entitled.

(2) The actual period of time off in lieu may be accumulated
and taken at a time agreed between employer and the em-
ployee concerned.

(3) (a) The employee shall be required to clear accumulated
time off in lieu of payment for overtime within two months of
the overtime being performed or it shall be paid out. Any time
off in lieu of payment for overtime arising from extended open-
ing hours shall be recorded separately.
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(b) The Director Conservation shall within three months of
the registration of this agreement develop a strategy for mini-
mising and clearing this accumulated time off in lieu of over-
time.

(4) Where a nine hour day is worked as ordinary rostered
hours, the ninth hour shall be paid at single time and an addi-
tional half of one hour time off in lieu.

(5) No claim for payment of overtime or accumulated time
off in lieu for payment of overtime shall be allowed unless the
overtime has been authorised.

16.�OCCUPATIONAL HEALTH & SAFETY
A safe working environment will impact positively on mo-

rale and ultimately on the organisation�s performance. In rec-
ognition of this the employer undertakes to:

(1) Provide and maintain workplaces, plant and systems
of work such that employees are not exposed to haz-
ards.

(2) Inform, instruct, train and supervise employees ac-
cordingly.

(3) Provide and maintain agreed and appropriate per-
sonal protective equipment and material where it is
otherwise not possible to protect employees from
hazards.

(4) Co-operate with the union nomination and election
of, and consult and co-operate with, health and safety
representations and with other employees regarding
occupational health and safety matters.

(5) In consultation with employees and their representa-
tives, establish an occupational health and safety
policy which enunciates the employer�s duty of care,
that of employees and contractors, and establishes
agreed procedures for consultation, monitoring, re-
porting and recording, rehabilitation, and resolution
of issues with those parties.

(6) Accept the right of employees to refuse work which
in their opinion will expose them or any other per-
son to risk of serious injury or harm to health, and
accept the right of health and safety representatives
to evaluate such risk and advise employees of their
right to refuse such unsafe work in accordance with
the Occupational Health Safety and Welfare Act
1994.

(7) Allow occupational health and safety representatives
to attend up to ten (10) days occupational health and
safety training with no loss of pay.

17.�HIGHER DUTIES
Provided an employee�s current classification is provided

for in the relevant award competency based career structure
then:

(1) An employee who is directed by the employer to per-
form work of a higher classification than that em-
ployee�s own classification and who performs the
full responsibilities of the higher position for a con-
tinuous period of five days or more shall be paid an
allowance equal to the difference between the em-
ployee�s own hourly rate and the minimum rate of
the higher position.

(2) Where an employee performs proportion of the du-
ties of a higher classification in accordance with
subclause (1) of this clause that proportion shall be
determined by the employer and an allowance paid
which is equal to that proportion of the difference
between the employee�s own hourly rate and the
minimum rate of the higher position.

(3) There shall be no reduction of wages or conditions
for any employee who may be required to perform
duties of a lower classification than their own on a
temporary basis.

(4) Where an employee performs higher duties in ac-
cordance with subclause (1) of this clause for a con-
tinuous period of 12 months or more he/she shall be
entitled to be paid at that higher rate for any annual
leave accrued during that period.

18.�FIRST AID CERTIFICATES
(1) Employees who obtain and-maintain a current first aid

certificate from St. Johns� Ambulance or a similar body shall
be reimbursed for the full cost of such training upon the em-
ployee providing evidence of the successful completion of the
course.

(2) Employees shall undertake such training in their own
time.

19.�PAST PRODUCTIVITY
This agreement is in recognition of all past productivity

improvements. These include but are not limited to:
� Introduction of performance management system;
� Introduction of keeper career structure;
� Restructure of the Zoo;
� Contracting out of work;
� Redundant positions;
� Savings in wages for replacement employees at a

lower level when section keeper promoted.

20.�LONG SERVICE LEAVE
Employees subject to this Agreement may by agreement with

their manager clear any accrued entitlement to long service
leave in multiples of two weeks.

21.�FAMILY CARERS LEAVE
(1) Employees covered by this Agreement may with the con-

sent of their manager use up to a maximum of 38 hours of sick
leave per year which has accrued from previous years� entitle-
ments in accordance with this clause to provide care for an-
other person subject to the following:

(a) The employee being responsible for the care of the
person concerned.

(b) The person concerned being either:
� a member of the employee�s immediate fam-

ily;
� a member of the employee�s household.

(c) The term �immediate family� includes:
(i) a spouse (including a former spouse, a de facto

spouse and a former de facto spouse) of the
employee. A de facto spouse, in relation to a
person, means a person of either sex who lives
with the first mentioned person on a bona fide
domestic basis although not legally married
to that person; and

(ii) a child or adult child (including an adopted
child, a step child or an ex nuptial child), par-
ent, grandparent or sibling of the employee or
spouse of the employee.

(d) Production of satisfactory evidence of illness of the
other person.

(2) The employee shall, wherever practicable, give the em-
ployer notice prior to the absence of the intention to take leave,
the name of the person requiring care and their relationship to
the employee, the reasons for taking such leave and the esti-
mated length of absence. If it is not practicable for the em-
ployee to give prior notice of absence, the employee shall notify
the employer by telephone of such absence as soon as practi-
cable.

(3) An employee may elect, with the consent of the Chief
Executive Officer to take unpaid leave for the purpose of pro-
viding care to a family member who is ill.

22.�BEREAVEMENT LEAVE
(1) An employee, on the death of a spouse or de facto spouse,

child or step child, parent or parent in law, brother, sister or
any other persons who immediately before that person�s death
lived with the employee as a member of the employee�s fam-
ily, the employee is entitled to bereavement leave without loss
of earnings for up to two (2) working days.

(2) Bereavement leave shall at the discretion of the employee
be taken at any time up to and including the two days follow-
ing the day of the funeral.

(3) Payment for such leave may be subject to the employee
providing proof of the death, satisfactory to the employer.
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(4) Bereavement leave is not to be taken when the employee
is absent on another form of leave or would not otherwise
have been on duty.

23.�DISPUTE SETTLEMENT PROCEDURES
(1) The objective of these procedures is to provide a set of

provisions for dealing with any question, dispute or difficul-
ties that arises between the parties about the meaning or the
effect of this Agreement or disagreement between the parties
during agency negotiations.

(2) In the event of any question, dispute or difficulty under
subclause (1) hereof, arising between the parties, the follow-
ing procedures shall apply:

(a) The matter to be discussed between employee and
his/her supervisor.

(b) The matter be referred by the supervisor to the rel-
evant senior manager for further discussion.

(c) If the matter is unable to be discussed or unable to
be resolved through discussion then the matter is to
be discussed between the employee and/or the un-
ion�s employee representative and the employer rep-
resentative and an attempt made to resolve the matter,

(d) If the matter is unable to be resolved through dis-
cussions between the employee and/or the union�s
employee representative and the employer repre-
sentative the matter is to be discussed between the
employee and/or the union�s employee representa-
tive and the Chief Executive Officer or his/her nomi-
nee as soon as practicable but within two working
days. Notification of any question or disagreement
may be made verbally and/or in writing,

(e) The parties may individually or collectively seek ad-
vice from any appropriate organisation or person in
an attempt to resolve the matter,

(f) If the matter is not resolved within five working days
of the date of notification in (b) hereof, either party
may notify the Secretary of the union or his/her nomi-
nee, or the Chief Executive Officer or his/her nomi-
nee of the existence of a dispute or disagreement.
Such notification shall be in writing with a copy to
be provided to all other parties. The notification is
to include the parties� interpretation of the matters
in dispute.

(g) The Secretary of the union or his/her nominee and
the Chief Executive Officer or his/her nominee shall
confer on the matters notified by the parties within
five working days and:

(i) where there is agreement on the matters in dis-
pute the parties shall be advised within two
working days,

(ii) where there is disagreement on any matter it
may be submitted to the Western Australian
Industrial Relations Commission.

(3) Nothing in this Clause shall be read so as to exclude an
Organisation party to or bound by this agreement from repre-
senting its members or any employee from involving their
Union in any dispute or grievance.

24.�TARGETS AND MILESTONES
It is anticipated that in conjunction with the requirements of

the Business Plan the following targets and milestones will be
achieved:

(1) Within three months of registration:
(a) Develop and implement a career structure for

gardening and horticulture staff based upon
competencies;

(b) Agree on proposal for establishment of a joint
consultative committee;

(c) Agree arrangements for development of a produc-
tivity measurement model within 12 months of reg-
istration of this agreement.

(2) Within 12 months of registration:
(a) A target of 655,000 paying visitors to the Zoo as

measured between the period 1 January 1997 to 31
December 1997.

(b) Development of an appropriate model for measur-
ing productivity at the Zoo.

(3) Within eighteen months of registration:
Develop agreed procedures and conditions for employ-

ees accompanying animals during transport where deemed
necessary by the employer.

25.�WAGE INCREASE
(1) Wage increases will be paid to employees in the follow-

ing manner:
Effective from date of registration�

6.5% + $500 bonus for past productivity (pro-rata
for persons employed after 30 September 1996);

3 months after registration�
3% subject to arrangements being implemented in
accordance with Clause 14 Productivity Initiatives
and subclause (1) of Clause 24.�Targets and Mile-
stones of this Agreement;

1 January 1998�
Up to 3% subject to meeting target attendance cal-
culated as per sub-clause (2) of this clause.

(2) The bonus system will be implemented on the following
basis:

On the 31 December 1997, the attendance figures for
the period from 1 January 1997 will be tallied and the
following bonuses will be payable upon the numbers
achieved and as an indexing of the base rate;

Target Numbers Bonus Payable
655,000 3%
645,000 2.5%
635,000 2%
625,000 1%

School groups, tour -groups, and Aboriginal Project visitors
are to be included in the above target numbers. (NB: visitors to
the Zoorassic Park display must enter the Zoo through normal
admission and as such are counted as ordinary visitors).

Regular progress reports on attendances, broken down into
various categories of visitors to the extent available, are to be
provided to the single bargaining unit.

(3) Any additional savings identified during the term of this
Agreement will be declared and included in the negotiations
for the next Agreement between the parties.

(4) A schedule of wages appears at Appendix A�Wage
Rates, of this Agreement.

26.�RESERVED MATTERS
The parties agree that the matters below be reserved through

the term of this agreement, but may be brought forward for con-
sideration if the parties agree during the life of the agreement:

(1) The development of an arrangement at no additional
cost to the Zoo which will enable all keepers to be at
the Zoo for one day per week to attend meetings and
undergo training and development;

(2) Introduction of annualised salaries;
(3) All work undertaken on public holidays by rostered

employees to be paid at double time and a half;
(4) To give consideration to developing a single award

for all employees covered by this agreement;
(5) Development of an arrangement which will reduce

absenteeism and improve administration and record
keeping in respect of sick leave.

27.�SIGNATURES
The parties listed below have agreed to the terms and condi-

tions of this Agreement.
Ricky Burges Date
Chief Executive Officer
and Director
Perth Zoological Gardens
Secretary Date
ALHMWU
Secretary Date
AFMEPKIU
Secretary Date
CMETSWU
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APPENDIX A�WAGE RATES
GARDENERS (GOVERNMENT) AWARD 1986,

AWARD No. 29 OF 1969
Bonus Payments

As at the 1st January 1998

Prior to On 3 3.0% 2.5% 2.0% 1.0%
Regist- Regist- Months
ration ration After

Regist-
LEVEL 1 ration
Comprehends the following
classes of work:
Gardener/Ground Attendant
(Grade 2)
Labourer (Maintenance and
General)
Mower Operation (Walk
Mower)
1st year of employment 396.70 422.49 435.16 448.21 446.04 443.86 439.51
2nd year of employment 400.50 426.53 439.33 452.51 450.31 448.12 443.72
3rd year of employment

and thereafter 404.60 430.90 443.83 457.14 454.92 452.70 448.26
LEVEL 2
Comprehends the following
classes of work:
Assistant on Rubbish Vehicle
Gardener/Ground Attendant
(Grade 1)
1st year of employment 401.30 427.38 440.21 453.41 451.21 449.01 444.61
2nd year of employment 405.30 431.64 444.59 457.93 455.71 453.49 449.04
3rd year of employment

and thereafter 409.10 435.69 448.76 462.23 459.98 457.74 453.25
LEVEL 3
Comprehends the following
classes of work:
Concrete Finisher, Slab and
Kerb Layer
Machinery Operators
�Rotary Hoe (not attached to
tractor)
�Tractor Pneumatic Tyred
Class 1 (without power operated
attachments)
Maintenance Attendant Power
Operated Portable Saw
1st year of employment 412.10 438.89 452.05 465.61 463.35 461.09 456.57
2nd year of employment 415.90 442.93 456.22 469.91 467.63 465.35 460.78
3rd year of employment,

and thereafter 419.80 447.09 460.50 474.31 472.01 469.71 465.10
LEVEL 4
Comprehends the following
classes of work:
Assistant Mechanical
Maintenance Attendant
Machinery Operators
�Power Roller
�Tractor (Pneumatic Tyred)
(without power operated
attachments classes 2-5)
Motor Vehicle Driver (less than
1.2 tonnes)
Mower Operator
Ride on Mower
Walk Mower (in charge of
vehicle)
grades 1 and 2
Senior Gardener/Grounds
Attendant
Senior Maintenance Attendant
1st year of employment 423.60 451.13 464.67 478.61 476.28 473.96 469.31
2nd year of employment 427.70 455.50 469.17 483.24 480.89 478.55 473.86
3rd year of employment and

thereafter 431.30 459.33 473.11 487.31 484.94 482.58 477.85
LEVEL 5
Comprehends the following
classes of work:
�Machinery Operators
�Tractor (Pneumatic Tyred with
power operated attachments
class 6 up to 230 HP))
Motor Vehicle Driver (over 1.2
tonnes and less than 3 tonnes)
Tractor Mower Operator
1st year of employment 426.30 454.01 467.63 481.66 479.32 476.98 472.31
2nd year of employment 430.00 457.95 471.69 485.84 483.48 481.12 476.41
3rd year of employment and

thereafter 433.50 461.68 475.53 489.79 487.42 485.04 480.28
LEVEL 6
Comprehends the following
classes of work:
Tradesperson Gardener
1st year of employment 441.80 470.52 484.63 499.17 496.75 494.33 489.48
2nd year of employment 447.00 476.06 490.34 505.05 502.60 500.14 495.24
3rd year of employment and

thereafter 451.20 480.53 494.94 509.79 507.32 504.84 499.89
LEVEL 7
Comprehends the following
classes of work:
Horticulturist (Certified)
1st year of employment) 460.40 490.33 505.04 520.19 517.66 515.14 510.09
2nd year of employment 464.50 494.69 509.53 524.82 522.27 519.72 514.63
3rd of employment and

thereafter 468.50 498.95 513.92 529.34 526.77 524.20 519.06

Bonus Payments
As at the 1st January 1998

Prior to On 3 3.0% 2.5% 2.0% 1.0%
Regist- Regist- Months
ration ration After

Regist-
ration

LEVEL 8
Comprehends the following
classes of work:
Foremen Grade 2
1st year of employment 490.90 522.81 538.49 554.65 551.96 549.26 543.88
2nd year of employment 496.00 528.24 544.09 560.41 557.69 554.97 549.53
3rd of employment and

thereafter 500.50 533.03 549.02 565.49 562.75 560.00 554.51
LEVEL 9
Comprehends the following
classes of work:
Foreman Grade 1
1st year of employment 519.70 553.48 570.08 587.19 584.34 581.49 575.79
2nd year of employment 524.80 558.91 575.68 592.95 590.07 587.19 581.44
3rd of employment and

thereafter 529.30 563.70 580.62 598.03 595.13 592.23 586.42

ENGINEERING TRADES (GOVERNMENT) 1986 AWARD No. 16 OF 1983
Bonus Payments

As at the 1st January 1998

Prior to On 3 3.0% 2.5% 2.0% 1.0%
Regist- Regist- Months
ration ration After

Regist-
ration

C5 Advanced Engineering
Tradesperson�Level 2 590.80 629.20 648.08 667.52 664.28 661.04 654.56
C6 Advanced Engineering
Tradesperson�Level 1 569.00 605.99 624.16 642.89 639.77 636.65 630.41
C7 Engineering Tradesperson
Special Class�Level 2 524.40 558.49 575.24 592.50 589.62 586.75 580.99
C8 Engineering Tradesperson
Special Class�Level 1 503.60 536.33 552.42 569.00 566.23 563.47 557.95
C9 Engineering Tradesperson
Level 2. 481.80 513.12 528.51 544.37 541.72 539.08 533.80
C10 Engineering Tradesperson
Level 1�Production Systems
Employee 460.00 489.90 504.60 519.73 517.21 514.69 509.64
C11 Engineering Employee
Level 4 426.90 454.65 468.29 482.34 480.00 477.65 472.97
C12 Engineering Employee
Level 3 405.10 431.43 444.37 457.71 455.48 453.26 448.82
C13 Engineering Employee
Level 2 381.50 406.30 418.49 431.04 428.95 426.86 422.67
C14 Engineering Employee
Level 1 364.10 387.77 399.40 411.38 409.38 407.39 403.39

ZOOLOGICAL GARDENS EMPLOYEES AWARD 1969, No. 19 OF 1969
Bonus Payments

As at the 1st January 1998

Prior to On 3 3.0% 2.5% 2.0% 1.0%
Regist- Regist- Months
ration ration After

Regist-
ration

Keeper Grade 1
Level 1 424.00 451.56 465.11 479.06 476.73 474.41 469.76
Level 2 434.00 462.21 476.08 490.36 487.98 485.60 480.84
Level 3 444.00 472.86 487.05 501.66 499.22 496.79 491.92
Keeper Grade 2
Level 1 456.70 486.39 500.98 516.01 513.50 511.00 505.99
Level 2 468.40 498.85 513.81 529.23 526.66 524.09 518.95
Level 3 480.30 511.52 526.87 542.67 540.04 537.40 532.13
Level 4 492.20 524.19 539.92 556.12 553.42 550.72 545.32
Keeper Grade 3
Level 1 504.10 536.87 552.97 569.56 566.80 564.03 558.50
Level 2 516.00 549.54 566.03 583.01 580.18 577.35 571.69
Level 3 527.90 562.21 579.08 596.45 593.56 590.66 584.87
Level 4 540.00 575.10 592.35 610.12 607.16 604.20 598.28
Keeper Grade 4
Level 1 560.30 596.72 614.62 633.06 629.99 626.91 620.77
Level 2 575.10 612.48 630.86 649.78 646.63 643.47 637.16
Level 3 590.90 629.31 648.19 667.63 664.39 661.15 654.67

BUILDING TRADES (GOVERNMENT) AWARD 1968, No. 31A OF 1966
Bonus Payments

As at the 1st January 1998

Percentage Prior to On 3 3.0% 2.5% 2.0% 1.0%
relativity Regist- Regist- Months

to ration ration After
Level 4 Regist-

ration
Leve1s
New Entrant 78 359.10 382.44 393.91 405.73 403.76 401.79 397.85
Level 1 82 376.30 400.76 412.78 425.17 423.10 421.04 416.91
Level 2 87 399.50 425.47 438.23 451.38 449.19 447.00 442.61
Level 3 92 421.00 448.37 461.82 475.67 473.36 471.05 466.43
Level 4 100 453.60 483.08 497.58 512.50 510.02 507.53 502.55
Level 5 105 475.10 505.98 521.16 536.80 534.19 531.58 526.37
Level 6 110 496.60 528.88 544.75 561.09 558.36 555.64 550.19
Level 7 115 518.00 551.67 568.22 585.27 582.43 579.58 573.90
Level 8 120 539.50 574.04 591.26 608.99 606.04 603.08 597.17
Level 9 125 561.00 597.47 615.39 633.85 630.77 627.70 621.54
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AWARDS/AGREEMENTS—
Variation of—

ACTIV FOUNDATION (SALARIED OFFICERS)
AWARD

No. 13  of 1977.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Hospital Salaried Officers Association of Western Australia
(Union of Workers)

and
Activ Foundation Inc.

No. 900 of 1996.
COMMISSIONER C.B. PARKS.

21 January 1997.
Order.

HAVING heard Ms C. Drew on behalf of the Applicant and
Mr L. Burns on behalf of the Respondent and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

THAT the ACTIV Foundation (Salaried Officers)
Award, No. 13 of 1977 as varied be further varied in ac-
cordance with the following Schedule and that such vari-
ation shall have effect from the beginning of the first pay
period commencing on or after 30 October 1996.

(Sgd.) C.B. PARKS,
[L.S] Commissioner.

Schedule.

SCHEDULE B�MINIMUM SALARIES
(1) Subject to the provision of Clause 10.�Salaries and to

the provisions of this schedule the minimum annual salaries
for employees bound by the award are set out hereinafter.

(2) Minimum Salaries

Levels Salary Arbitrated Salary
Per Safety Net Per Annum

Annum Adjustments Total
Per Minimum

Annum Rate
$ $ $

Level 1�
Under 17 years of age 10452 643 11095
17 years of age 12206 751 12957
18 years of age 14248 877 15125
19 years of age 16491 1015 17506
20 years of age 18520 1141 19661
21 years of age
1st year of service 20343 1252 21595
22 years of age
2nd year of service 20997 1252 22249
23 years of age
3rd year of service 21647 1252 22899
24 years of age
4th year of service 22295 1252 23547

Level 2 22946 1252 24198
23597 1252 24849
24346 1252 25598
24864 1252 26116
25629 1252 26881

Level 3 26533 1252 27785
27236 1252 28488
27975 1252 29227
29154 1252 30406

Level 4 29771 1252 31023
30696 1252 31948
31647 1252 32899
32998 1252 34250

Levels Salary Arbitrated Salary
Per Safety Net Per Annum

Annum Adjustments Total
Per Minimum

Annum Rate
$ $ $

Level 5 33702 1252 34954
34669 1252 35921
35664 1252 36916
36688 1252 37940

Level 6 38660 1252 39912
40124 1252 41376
42204 1252 43456

Level 7 43317 1252 44569
44727 1252 45979
46188 1252 47440

Level 8 48323 1252 49575
50073 1252 51325

Level 9 52721 1252 53973
54563 1252 55815

Level 10 56580 1252 57832
59824 1252 61076

Level 11 62415 1252 63667
65050 1252 66302

Level 12 68663 1252 69915
71104 1252 72356
73888 1252 75140

An employee, who is 21 years of age or older on appoint-
ment to a classification equivalent to Level 1, may be appointed
to the minimum rate of pay based on years of service, not on
age.

(3) Salaries�Specified Callings and Other Professionals
(a) Employees, who possess a relevant tertiary level

qualification, or equivalent as agreed between the
union and the employers, and who are employed in
the callings of Librarian, Program Development, or
any other professional calling as agreed between the
union and employers, shall be entitled to Annual
Salaries as follows:

Levels Salary Arbitrated Salary
Per Safety Net Per Annum

Annum Adjustments Total
Per Minimum

Annum Rate
$ $ $

Level 3/5 26533 1252 27785
27975 1252 29227
29771 1252 31023
31647 1252 32899
34669 1252 35921
36688 1252 37940

Level 6 38660 1252 39912
40124 1252 41376
42204 1252 43456

Level 7 43317 1252 44569
44727 1252 45979
46188 1252 47440

Level 8 48323 1252 49575
50073 1252 51325

Level 9 52721 1252 53973
54563 1252 55815

Level 10 56580 1252 57832
59824 1252 61076

Level 11 62415 1252 63667
65050 1252 66302

Level 12 68663 1252 69915
71104 1252 72356
73888 1252 75140

(b) Subject to paragraph (d) of this clause, on appoint-
ment or promotion to Level 3/5 under this clause�

(i) Employees, who have completed an approved
three academic year tertiary qualification, rel-
evant to their calling, shall commence at the
first year increment.
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(ii) Employees, who have completed an approved
four academic year tertiary qualification, rel-
evant to their calling, shall commence at the
second year increment.

(iii) Employees, who have completed an approved
Masters or PHD degree relevant to their call-
ing, shall commence on the third year incre-
ment.

Provided that employees who attain a higher terti-
ary level qualification after appointment shall not
be entitled to any advanced progression through
the range.

(c) The employer and union shall be responsible for de-
termining the relevant acceptable qualifications for
appointment for the callings covered by this clause
and shall maintain a manual setting out such qualifi-
cations.

(d) The employer in allocating levels pursuant to clause
(3) of this schedule may determine a commencing
salary above level 3/5 for a particular calling/s.

(4) The rates of pay in this award include three arbitrated
safety net adjustments totalling $24.00 per week available
under the Arbitrated Safety Net Adjustment Principle pursu-
ant to either the December 1993 State Wage Decision, the
December 1994 State Wage Decision and the March 1996 State
Wage Decision. The first, second and third $8.00 per week
arbitrated safety net adjustments may be offset to the extent of
any wage increase payable since 1 November 1991 pursuant
to enterprise agreements or consent awards or award varia-
tions to give effect to enterprise agreements, insofar as that
wage increase or part of it has not previously been used to
offset an arbitrated safety net adjustment. Increases made un-
der previous State Wage Case Principles or under the current
Statement of Principles, excepting those resulting from enter-
prise agreement, are not to be used to offset arbitrated safety
net adjustments.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Hospital Salaried Officers Association of Western Australia

(Union of Workers)
and

Activ Foundation Inc.
No. 900 of 1996.

COMMISSIONER C.B. PARKS .
22 January 1997.

Correcting Order.
HAVING heard Ms C. Drew on behalf of the Applicant and
Mr L. Burns on behalf of the Respondent and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

THAT the schedule which forms part of the order dated
21 January 1997, that amends the ACTIV Foundation
(Salaried Officers) Award, be corrected by inserting im-
mediately before the words, Schedule B�Minimum Sala-
ries, the following instruction�

Schedule B�Minimum Salaries: Delete this
schedule and insert in lieu thereof�

(Sgd.) C.B. PARKS,
[L.S] Commissioner.

AGED AND DISABLED PERSONS HOSTELS
AWARD, 1987
No. A 6 of 1987.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous

Workers Union, Miscellaneous Workers Division, Western
Australian Branch

and
Anglican Homes (Inc) & Others.

No. 1586 of 1996.
Aged and Disabled Persons Hostels Award, 1987.

CHIEF COMMISSIONER W.S. COLEMAN.
29 January 1997.

Order.
HAVING heard Mr D. Kelly on behalf of the Applicant Union
and Ms M. Marchese on behalf of the Respondents and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, and in accord-
ance with the Statement of Principles�August 1996�Sec-
tion 3. Role of Arbitration and the Award System�Adjustment
of Allowances and Service Increments and Work Value
Changes (76 WAIG 3368 at 3370) hereby orders:

THAT the Aged and Disabled Persons Hostels Award,
1987 be varied in accordance with the following Sched-
ule and that such variation shall have effect from the be-
ginning of the first pay period commencing on or after
the 12th day of December 1996.

(Sgd.) W.S. COLEMAN,
[L.S] Chief Commissioner.

Schedule.
1. Clause 27.�Call Allowance: Delete this clause and in-

sert in lieu thereof the following:
27.�CALL ALLOWANCE

(1) An employee who resides at the hostel and who is
required to remain available for call during their off-
duty period, shall be paid at the rate of $5.00 per
hour for each hour spent on call.

(2) This payment shall include the first hour of call out
or the first two call outs whichever comes first.

(3) Call outs (after the first hour or the first 2 call outs
whichever comes first) to be paid at a minimum of
30 minutes provided that payment is not made twice
for the same period.

(4) Call outs (after the first hour or the first 2 call outs
whichever comes first) shall be paid at overtime rates.

(5) On-Call shifts shall be of no more than 12 hours
duration (or 14 hours if the hostel is the worker�s
principle place of residence).

(6) Notwithstanding anything to the contrary in this
clause the rate prescribed in this clause shall apply
as follows:

(a) Independent hostels with 1�10 beds
1/11/96 1/5/98 1/5/99
$3.00 $4.00 $5.00

(b) Independent hostels with 11�20 beds
1/11/96 1/8/97 1/5/98
$3.00 $4.00 $5.00

(c) All other hostels $5.00 from 1st day of No-
vember 1996.

(d) Leave is reserved for small local government
operated hostels to make a application in re-
spect of the phase in of the new on call rates
as per paragraphs (a) and (b).

(e) The dates in this sub-clause shall refer to the
first pay period on or after the specified date.
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2. Clause 21.�Board and/or Lodging: Delete this clause
and insert in lieu thereof the following:

21.�BOARD AND/OR LODGING
(1) Where employees are provided with Lodging by the

employer, the following charges, or deductions as
the case may be, may be made by the employer:
Lodging $23.00 per week
Lodging for employees
sharing rooms $11.60 per week
Lodging for self contained
furnished single accommodation
within hostel grounds $37.80 per week
For the purposes of this clause �Lodging� means a
room constituting a bedroom, together with commu-
nal toilet, laundry and sitting room facilities.

(2) (a) The amounts herein prescribed shall be var-
ied as the result of State Wage Case variations
to the rate of wage for a supervisor by the same
proportion and at the same time.

(b) Any variation to the lodging charges shall be
calculated to the nearest ten cents.

(3) An employee in receipt of the call allowance pre-
scribed by Clause 27.�Call Allowance of this award
shall not be charged for lodging except where the
hostel is the principle place of residence of the em-
ployee.

(4) Notwithstanding the charges in subclause (1) em-
ployers may charge higher rates for the accommo-
dation described provided that:

(a) any increase above the rate prescribed is not
greater than 20% of the increase in wages that
the affected employee received or will receive
by the inclusion of the new rates contained in
Clause 27.�Call Allowance and,

(b) any increase is reasonable having regard to
the nature of the accommodation provided.

ARTWORKERS AWARD
No. A 30 of 1987.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Western Australian Builders� Labourers, Painters and

Plasterers Union of Workers
and

Town of Narrogin and Another.
No. 1087 of 1996.
Artworkers Award
No. A 30 of 1987.

COMMISSIONER P.E. SCOTT.
3 February 1997.

Order.
HAVING heard Mr G Giffard on behalf of The Western Aus-
tralian Builders� Labourers, Painters and Plasterers Union of
Workers and there being no appearance on behalf of the Re-
spondents, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Artworkers Award be varied in accordance
with the following Schedule and that such variation shall
have effect on and from the 14th day of October 1996.

(Sgd.) P.E. SCOTT,
[L.S] Commissioner.

Schedule.
1. Clause 6.�Wages:

A: Delete subclause (1) Equipment Allowance from this
clause and insert the following in lieu thereof:

(1) Equipment Allowance 32.00
Provided that the equipment allowance shall
not be paid where the employer supplies an
employee with all necessary equipment

B: Delete subclause (2) Studio Allowance from this
clause and insert the following in lieu thereof:

(2) Studio Allowance 52.10
Provided that such allowance shall only be
payable where an artworker is directed by the
employer to carry out his/her work primarily
in his/her own studio.

2. Clause 7.�Special Rates and Provisions: Delete subclause
(9) of this clause and insert the following in lieu thereof:

(9) Travel Allowance
A fares allowance of $11.80 per day shall be paid to
employees required to work away from their usual
place of employment.

3. Clause 11.�Overtime: Delete subclause (2) of this clause
and insert the following in lieu thereof:

(2) Where an employee is required to work overtime
and such overtime is worked for a period of at least
two hours in excess of and continuous with the re-
quired daily hours of work, the employee shall be
provided with a meal free of cost, or shall be paid
the sum of $7.00 as meal money.

4. Clause 18.�Living Away from Home�Distant Work:
Delete subclause (4) of this Clause and insert the following in
lieu thereof:

(4) An employee, to whom the provisions of subclause
(1) of this clause apply, shall be paid an allowance
of $24.10 for any weekend that the employee returns
home from the job, but only if�

(a) the employee advises the employer or the
employer�s agent of the intention no later than
the Tuesday immediately preceding the week-
end in which the employee so returns;

(b) the employee is not required for work during
that weekend;

(c) the employee returns to the job on the first
working day following the weekend; and

(d) the employer does not provide, or offer to pro-
vide, suitable transport.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Western Australian Builders� Labourers, Painters and

Plasterers Union of Workers
and

Town of Narrogin and Another
No. 1086 of 1996.
Artworkers Award
No. A 30 of 1987.

COMMISSIONER P.E. SCOTT.
3 February 1997.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondents and
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by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Artworkers Award be varied in accordance
with the following Schedule and that such variation shall
have effect from the beginning of the first pay period com-
mencing on or after the 20th day of September 1996.

(Sgd.) P.E. SCOTT,
[L.S] Commissioner.

Schedule.
1. Clause 6.�Wages: Delete this clause and insert the fol-

lowing in lieu thereof:
6.�WAGES

It is a term of this Award that the Union undertakes, for
the duration of the Principles determined by the Com-
mission in Court Session in Application No. 1940 of 1989,
not to pursue any extra claims, award or overaward, ex-
cept when consistent with the State Wage Principles.

The rate of wages payable to the employees covered by
the award shall be as follows:

Rate Supplementary Total
Per Week Payment Rate

$ $ $
Artworker 543.71 16 559.70

The rates of pay in this award include the first arbi-
trated safety net adjustment payable under the Decem-
ber, 1994 State Wage Decision. This first $8.00 per week
arbitrated safety net adjustment may be offset to the ex-
tent of any wage increase as a result of agreements reached
at enterprise level since 1 November 1991. Increases made
under previous State Wage Case Principles or under the
current Statement or Principles, excepting those result-
ing from enterprise agreements, are not used to offset ar-
bitrated safety net adjustments.

The rates of pay in this award include the second $8.00
per week arbitrated safety net adjustment payable under
the December, 1994 State Wage Decision. This second
$8.00 per week safety net adjustment may be offset to the
extent of any wage increase payable since 1 November
1991, pursuant to enterprise agreements, consent awards
or award variations to give effect to enterprise agreements,
insofar as that wage increase has not previously been used
to offset an arbitrated safety net adjustment. Increases
made under previous State Wage Case Principles or un-
der the current Statement of Principles, excepting those
resulting from enterprise agreements, are not used to off-
set arbitrated safety net adjustments.

Artworker Allowances:
(1) Equipment Allowance 31.00

Provided that the equipment allowance shall
not be paid where the employer supplies an
employee with all necessary equipment

(2) Studio Allowance 51.30
Provided that such allowance shall only be
payable where an artworker is directed by the
employer to carry out his/her work primarily
in his/her own studio.

(3) Construction Allowance 15.25
An employee shall not be entitled to this con-
struction allowance except when required to
work �on site� or any work in connection with
the erection of a building or to carry out work
which the employer and the union agree is con-
struction work or in default of agreement, that
is so declared by a Board of Reference.

2. Clause 7.�Special Rates and Provisions: Delete this
clause and insert the following in lieu thereof:

(1) Confined Space
An employee required to work in a confined space,
being a place the dimensions or nature of which ne-
cessitates working in a cramped position or without

sufficient ventilation, shall be paid 45 cents per hour
or part thereof in addition to the rates otherwise pre-
scribed in this award.

(2) Toxic Substances
(a) An employee required to use toxic substances

or materials of a like nature shall be informed
by the employer of the health hazards involved
and instructed in the correct and necessary
safeguards which must be observed in the use
of such materials.

(b) An employee using such materials will be pro-
vided with and shall use all safeguards as are
required by the appropriate government Au-
thority or in the absence of such requirement
such safeguards as are determined by a com-
petent authority or person chosen by the un-
ion and the employer.

(c) An employee using toxic substances or mate-
rials of a like nature shall be paid 45 cents per
hour extra. Employees working in close prox-
imity to employees so engaged shall be paid
37 cents per hour extra.

(d) For the purpose of this subclause all materials
which include or require the addition of a cata-
lyst hardener and reactive additives or two
pack catalyst system shall be deemed to be
materials of a like nature.

(3) Wet Work
An employee required to work in a place where wa-
ter is continually dripping on him/her so that his/her
clothing and boots become wet or where there is
water underfoot shall be paid 37 cents per hour or
part thereof in addition to the rates otherwise pre-
scribed in this award.

 (4) Dirty Work
An employee engaged on dirty work shall be paid
37 cents per hour or part thereof in addition to the
rates otherwise prescribed in this award.

(5) Spray Application�Painters
A painter engaged on all spray applications carried
out in other than a properly constructed booth, ap-
proved by the Department of Labour and Industry,
shall be paid 37 cents per hour or part thereof in
addition to the rates otherwise prescribed in this
award.

(6) Height Money
An employee required to work on a chimney stack,
spire, tower, radio or television mast or tower, air
shaft, cooling tower, water tower or silo, where the
construction exceeds fifteen metres in height shall
be paid for all work above fifteen metres, 37 cents
per hour or part thereof, with an additional 37 cents
per hour or part thereof for work above each further
fifteen metres in addition to the rates otherwise pre-
scribed in this award.

(7) Swing Scaffold
(a) An employee employed�

(i) on any type of swing scaffold or any
scaffold suspended by rope or cable, or
bosun�s chair or cantilever scaffold; or

(ii) on a suspended scaffold requiring the use
of steel or iron hooks or angle irons at a
height twenty feet or more above the
nearest horizontal plane, shall be paid
$2.65 for the first four hours or part
thereof and 55 cents for each hour there-
after on any day in addition to the rates
otherwise prescribed in this award.

(b) A solid plasterer when working off a swing scaf-
fold shall be paid an additional 9 cents per hour.

(8) Site Allowances
Where an employee is engaged on a construction
site where the parties have agreed to a site allow-
ance to compensate for all special factors and/or dis-
abilities on a project, he/she shall be paid such site
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allowance. Provided that where it has been agreed
that such site allowance shall be paid in lieu of any
of the special rates above, such rates shall not be
paid.

(9) Travel Allowance
A fares allowance of $11.30 per day shall be paid to
employees required to work away from their usual
place of employment.

BUILDING TRADES AWARD 1968
No. 31 of 1966.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders� Labourers, Painters and
Plasterers Union of Workers and Others

and
Brownes Dairy Ltd and Others

No. 1089 of 1996.

Building Trades Award 1968
No. 31 of 1966.

COMMISSIONER P E SCOTT.
9 January 1997.

Order.
HAVING heard Mr G Giffard on behalf of The Western Aus-
tralian Builders� Labourers, Painters and Plasterers Union of
Workers and The Construction, Mining, Energy, Timberyards,
Sawmills and Woodworkers Union of Australia�Western
Australian Branch and Ms S Laferla on behalf of the City of
Perth and Others and by consent, the Commission, pursuant
to the powers conferred on it under the Industrial Relations
Act, 1979, hereby orders:

THAT the Building Trades Award 1968 be varied in
accordance with the following Schedule and that such
variation shall have effect on and from the 14th day of
October 1996.

(Sgd.) P.E. SCOTT,
[L.S] Commissioner.

Schedule.
1. Clause 10.�Wages: Delete subclause (4) Tool Allow-

ance: (Per Week) from this clause and insert the following in
lieu thereof:

(4) Tool Allowance: (Per Week) $
(a) Bricklayers and Stoneworkers 13.40
(b) Plasterers 15.36
(c) Carpenters and Joiners 18.66
(d) Joiners�Assembler A or B  9.43
(e) Plumbers 18.66
(f) Painters  4.64
(g) Signwriters  4.64
(h) Glaziers  4.64

Note 1: The tool allowance prescribed in paragraphs
(a) to (h) inclusive of this subclause, each include
an amount of 5 cents for the purpose of enabling the
employees to insure their tools against loss or dam-
age by theft or fire.
Note 2: The abovenamed allowances shall not be
paid where the employer supplied the employee with
all necessary tools.

2. Clause 14.�Fares and Travelling Time: Delete this clause
and insert the following in lieu thereof:

(1) Where a worker is required to work away from his
shop irrespective of whether such work is classified

as construction work, the following provisions shall
apply�

(a) He shall be paid fares in excess of those he
would incur in travelling between his home
and his depot or shop.

(b) He shall be paid travelling time at his ordi-
nary rate of pay incurred in travelling to and
from the site in excess of the travelling time
he incurs in travelling between his home and
his depot or shop provided such travelling time
to and from the site is outside his normal hours
of work.

(c) Where an employer requests a worker to use
his own car and the worker agrees, an amount
of 65 cents per kilometre shall be paid for kilo-
metres in excess of the kilometres a worker
would normally incur in travelling between
his home and his depot or shop.

(d) This subclause shall be deemed to be com-
plied with where an employer adopts the prac-
tice of paying an amount of $11.80 on each
day a worker is required to report to the job
away from his shop.

(2) For travelling during working hours to and from the
employer�s place of business or form one job to an-
other, a worker shall be paid by the employer at or-
dinary rates. The employer shall pay all fares and
reasonable expenses in connection with such travel-
ling. Provided that if an employer requests the worker
to use his own vehicle, the employer shall pay a car
allowance of not less than 65 cents per kilometre for
each kilometre the worker travels in response to such
request.

3. Clause 19.�Overtime: Delete subclause (6) of this clause
and insert the following in lieu thereof:

(6) Any employee who is required to continue working
for more than two hours after his usual knock-off
time on any day shall be supplied by the employer
with a reasonable meal or, in lieu of such meal, shall
be paid an allowance of $7.50 for that meal.

4. Clause 23.�Distant Work:
A. Delete subclause (4) of this clause and insert the follow-

ing in lieu thereof:
(4) The employer shall pay all fares which shall be

deemed to include the cost of transporting the em-
ployee�s tools, in connection with such travelling,
and shall pay the cost of each ordinary meal actually
and reasonably required during such travelling but
the minimum allowance for such meal shall be $7.50.
Provided that the amount of the return fare shall not
be payable if the worker be dismissed for miscon-
duct or, within one working week of his commenc-
ing work on the job, for incompetency or if the
worker terminates or discontinues his work on the
job within one month of his commencing thereon.
Provided further that where such travelling is to or
from or within the area of the State north of latitude
26°S., the following provisions shall apply�

(a) The amount of the original fare shall be de-
ducted from the subsequent earnings of the
worker.

(b) One-third of the amount of such fare shall be
refunded by the employer to any worker who
continues for each of the first three months of
the duration of the job, with the full fare be-
ing refunded by the employer to a worker who
continues in his service until the completion
of any job of less than three months� duration
or to any worker dismissed by the employer
within the first three months of the employ-
ment unless such dismissal was due to the
worker�s misconduct.

(c) Where a worker continues in the employer�s
service at a distant job for three months or six
months, he shall be paid by the employer ei-
ther one half or the full amount as the case
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may be, of the fares incurred in returning to
his home, with the full amount of such fares
being payable by the employer to a worker
who continues in his service until the com-
pletion of any job of less than six months�
duration or to any worker dismissed by the
employer within the first six months of the
employment unless such dismissal was due to
the worker�s misconduct.

B. Delete subclause (6) of this clause and insert the follow-
ing in lieu thereof:

(6) (a) A worker not required to work during a week-
end who works as required during the ordi-
nary hours of work on the working day before
and the working day after a weekend, and who
notifies his employer no later than the previ-
ous Tuesday of his intention to return home at
the weekend and who returns home for that
weekend, shall be paid an allowance of $24.10
for each such occasion unless travelling fa-
cilities are provided.

(b) A worker shall be deemed to have returned home
at the weekend only if he is absent from the ac-
commodation provided for him at the distant
place for not less than half the hours between
ceasing work on Friday and commencing work
on the next following working day.

C. Delete subclause (9) of this clause and insert the follow-
ing in lieu thereof:

(9) Where an employee, supplied with board and lodg-
ing by his employer, is required to live more than
one half of a mile from the job, he shall be provided
with suitable transport to and from that job or be
paid an allowance of $11.80 per day provided that
where the time actually spent in travelling either to
or from the job exceeds twenty minutes, that excess
travelling time shall be paid for at ordinary rates
whether or not suitable transport is supplied by the
employer.

BUILDING TRADES (GOVERNMENT) AWARD 1968
No. 31A of 1966.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Western Australian Builders� Labourers, Painters and

Plasterers Union of Workers and The Construction, Mining,
Energy, Timberyards, Sawmills and Woodworkers Union of

Australia�Western Australian Branch
and

Hon Minister for Health and Others.
No. 1088 of 1996.

Building Trades (Government) Award 1968
No. 31A of 1966.

COMMISSIONER P E SCOTT.
9 January 1997.

Order.
HAVING heard Mr G Giffard on behalf of The Western Aus-
tralian Builders� Labourers, Painters and Plasterers Union of
Workers and The Construction, Mining, Energy, Timberyards,
Sawmills and Woodworkers Union of Australia�Western
Australian Branch and Ms K Clarke and with her Mr B Appleby
on behalf of the Respondents and by consent, the Commis-
sion, pursuant to the powers conferred on it under the Indus-
trial Relations Act, 1979, hereby orders:

THAT the Building Trades (Government) Award 1968
be varied in accordance with the following Schedule and
that such variation shall have effect on and from the 14th
day of October 1996.

(Sgd.) P.E. SCOTT,
[L.S] Commissioner.

Schedule.
1. Clause 9.�Wages: Delete subclause (2) Tool Allowance

from this clause and insert the following in lieu thereof:
(2) Tool Allowance (Per Week)

$
(a) Bricklayers and Stoneworkers 13.40
(b) Plasterers 15.40
(c) Carpenters and Joiners 18.70
(d) Plumbers 18.70
(e) Painters and Sign-writers 4.60
(f) Glaziers 4.60
(g) Stonemasons: The employer shall supply all

necessary tools for the use of stonemasons,
except when engaged on building construc-
tion, when the worker, if required to supply
his/her own tools, shall receive a tool allow-
ance at the rate of $1.47 per week.

NOTE 1: The tool allowance prescribed in para-
graphs (a), (b), (c) and (d) of this subclause each
include an amount of six cents for the purpose of
enabling the employees to insure their tools against
loss or damage by theft or fire.
NOTE 2: The abovenamed allowances shall not be
paid where the employer supplies an employee with
all necessary tools.

2. Clause 14A.�Fares and Travelling Time (Other Than
Distance Work):

A. Delete subclause (1) from this clause and insert the fol-
lowing in lieu thereof:

(1) Each employee required on any day to report directly
to the job as distinct from the permanent depot to
which such employee is attached (or where a perma-
nent depot does not exist the Head Office of the em-
ployer shall be regarded as the permanent depot) and
any employee referred to in paragraph (b) of
subclause (5) of Clause 9.�Wages�shall be paid
the following allowance to compensate for excess
fares and travelling time from the employee�s home
to his place of work and return�

(a) Within a radius of 50 km from such depot
$11.80 per day.

(b) Subject to the provisions of subclause (2)
hereof, work performed at places beyond a
radius of 50 km from the permanent depot shall
be deemed to be distant work, unless the em-
ployer and the employees, with the consent of
the union, agree in any particular case that the
travelling allowance for such work shall be
paid under this clause in which case an addi-
tional allowance of 58 cents per kilometre shall
be paid for each kilometre in excess of the 50
kilometre radius;

but an employee who is usually employed at his
employer�s principal place of business shall not be
entitled to the foregoing allowance when required
to start work at some other place unless he thereby
incurs fares in excess of those incurred in travelling
to and from his usual place of employment.

B. Delete subclause (5) from this clause and insert the fol-
lowing in lieu thereof:

(5) For travelling during working hours from and to the
employer�s place of business or from one job to an-
other, a worker shall be paid by the employer at or-
dinary rates. The employer shall pay all fares and
reasonable expenses in connection with such travel-
ling. Provided that if an employer requests the worker
to use his own vehicle, the employer shall pay a car
allowance of not less than 65 cents per kilometre for
each kilometre the worker travels in response to such
request.

3. Clause 14B.�Fares and Travelling�Plumbers:
A. Delete subclause (3) from this clause and insert the fol-

lowing in lieu thereof:
(3) Transport during working hours: Where an employee

is required by an employer to travel to any other job



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.478

site during the course of his daily engagement he
shall be paid all fares necessarily incurred, except
where transport is provided by the employer to and
from such site, and all time spent in such travel shall
be regarded as time worked.
Provided that where an employer requests an em-
ployee to use his own car to effect such a transfer
and such employee agrees to do so the employee
shall be paid an allowance at the rate of 65 cents per
kilometre.

B. Delete paragraph (a) of subclause (5) of this clause and
insert the following in lieu thereof:

(a) Radius and Fares�The radius shall be 50 kilome-
tres and the fares shall be $7.90 per day.

4. Clause 15.�Apprentices: Delete subclause (14) from this
clause and insert the following in lieu thereof:

(14) On the completion of the probationary period an ap-
prentice shall be supplied with tools as selected by
the foreman up to the value of�

Carpentry and Joinery� $
Joiners Shop 172.10
Other 187.30
Plumbing 162.10
Painting, Signwriting and Glazing 52.30
Bricklaying 116.40
Plastering 128.50

5. Clause 19.�Overtime: Delete subclause (6) from this
clause and insert the following in lieu thereof:

(6) Any employee who is required to continue working
for more than two hours after his usual knock-off
time on any day shall be supplied by the employer
with a reasonable meal, or in lieu of such meal, shall
be paid an allowance of $7.50 for a meal.
Provided that this subclause shall not apply to a
worker who has been notified on the previous day
that he would be required to work such overtime.

6. Clause 29.�Distant Work:
A. Delete paragraph (c) subclause (1) of this clause and in-

sert the following in lieu thereof:
(c) (i) An employee who is obliged under paragraph

(a) of this subclause to camp at or reasonably
close to the site of the work and is not pro-
vided free with food and accommodation re-
ferred to in the said paragraph, shall be paid
an allowance of $59.29 per week or $2.17 per
day for any period of employment less than
one week. This allowance shall be reduced by
$29.63 per week, or $1.31 per day where the
aforesaid rate applies in all cases where the
employer at his own costs provides the em-
ployee with both a proper mess room and the
cooking of the employees food.

(ii) The weekly rate of $59.29 and the aforemen-
tioned deduction of $29.63 shall apply not-
withstanding that employee may return to his
home at weekend.
Provided that such employee does not absent
himself without just cause from the job for
any of the ordinary working hours or reason-
able overtime required in such week otherwise
a deduction of $1.82 per day may be made for
each non working day and ordinary working
day not fully worked in that week up to the
maximum allowance prescribed.

(iii) Where the employer provides a mess and
cooking staff the deduction referred to in placi-
tum (i) of this paragraph shall be made, un-
less otherwise agreed, notwithstanding that an
employee may not avail himself of the mess
facilities.

(iv) The weekly allowance for an employee work-
ing north of latitude 26 degrees and camped
20 miles or more from the nearest town shall
be increased to $15.21 in cases where the
employee is obliged to batch.

B. Delete paragraph (d) subclause (1) of this clause and in-
sert the following in lieu thereof:

(d) A deduction of $1.82 per day may be made in re-
spect of any employee coming under the provisions
of paragraph (c) of this subclause for any absence
coming within the provision of subclause (3) hereof,
or for any absence of the employee on leave without
pay.

C. Delete paragraph (b) subclause (2) of this clause and in-
sert the following in lieu thereof:

(b) Subject to the provisions of this subclause the em-
ployer shall pay all costs incurred by an employee in
travelling to and from a job to which paragraph (a)
of subclause (1) hereof refers from and to the place
of engagement. Such costs shall be limited to fares,
which shall include sleeping berth accommodation,
where such is reasonably necessary, transport of
tools, meal money at the rate of $2.80 for each ordi-
nary meal actually and reasonably required and paid
for by the employee during such travelling and pay-
ment for travelling time (which shall include time
waiting for transport connections and also ordinary
working hours not worked after the employee has
arrived at the job destination and made himself avail-
able for work) at ordinary time rates with a maxi-
mum of eight hours for any one day.
Provided that any employee who is dismissed for
misconduct, or who, within one week of commenc-
ing work, is dismissed for incompetence shall for-
feit all rights under this subclause and any costs
already incurred under this subclause by the employer
in respect of that employees travel to the job shall,
to the extent that the same have not been satisfied by
deductions from his wages made by the employer
under paragraph (d) of this subclause, where that
paragraph is applicable, remain a debt due from the
employee to the employer and the amount thereof
shall be retainable or recoverable by the employer
from the employee in the same way as the debt re-
ferred to in subclause (d) of this clause.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Construction, Mining, Energy, Timberyards, Sawmills
and Woodworkers Union of Australia�Western Australian

Branch
and

Commissioner, Main Roads and Others
No. 1152 of 1996.

Building Trades (Government) Award 1968
No. 31A of 1966.

COMMISSIONER P.E. SCOTT.
7 January 1997.

Order.
HAVING heard Ms D MacTiernan for The Construction, Min-
ing, Energy, Timberyards, Sawmills and Woodworkers Union of
Australia�Western Australian Branch and The Western Aus-
tralian Builders� Labourers, Painters and Plasterers Union of
Workers and Mr B Appleby on behalf of the Respondents and by
consent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders:

THAT the Building Trades (Government) Award 1968
be varied in accordance with the following Schedule and
that such variation shall have effect on and from the 11th
day of December 1996.

(Sgd.) P.E. SCOTT,
[L.S] Commissioner.
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Schedule.
1. Clause 13.�Special Rates and Provisions: Delete this

clause and insert the following in lieu thereof:
13.�SPECIAL RATES AND PROVISIONS

(1) Conditions respecting Special Rates:
(a) The special rates prescribed in this award shall

be paid irrespective of the times at which work
is performed and shall not be subject to any
premium or penalty conditions.

(b) Where more than one of the above rates pro-
vides payments for disabilities of substantially
the same nature then only the highest of such
rates shall be payable.

(2) Swing Scaffold:
(a) An employee employed�

(i) on any type of swing scaffold or any
scaffold suspended by rope or cable or
bosun�s chair or cantilever scaffold, or

(ii) on a suspended scaffold requiring the
use of steel or iron hooks or angle irons
at a height 6.1 metres or more above
the nearest horizontal plane,

shall be paid $2.63 for the first four hours or
part thereof: and 53 cents for each hour there-
after on any day in addition to the rates other-
wise prescribed.

(b) A solid plasterer when working on a swing
scaffold shall be paid an additional 11 cents
per hour.

(c) No apprentice with less than two years� expe-
rience shall use a swing scaffold or bosun�s
chair.

(d) Provided that no allowance shall be payable
for working on such scaffolds when used un-
der bridges or jetties unless the height of the
scaffold above the water exceeds 0.9 metres.

(3) Insulation:
An employee handling charcoal, pumice, granulated
cork, silicate of cotton, insulwool, slag wool or other
recognised insulation material of a like nature or
working in the immediate vicinity so as to be af-
fected by the use thereof: shall be paid 44 cents per
hour part thereof: in addition to the rates otherwise
prescribed.

(4) Work in Dust Laden Atmosphere
Working in a dust laden atmosphere in a joiner�s shop
where dust extractors are not provided in or such
atmosphere caused by the use of materials for insu-
lating, deafening or plugging work (as, for instance,
pumice, charcoal, silicate of cotton, or any other sub-
stitute) or from earthworks, 44 cents per hour extra.

(5) Confined Space:
An employee required to work in a confined space,
being a place the dimension or nature of which ne-
cessitates working in a cramped position or without
sufficient ventilation, shall be paid 44 cents per hour
or part thereof: in addition to the rate otherwise pre-
scribed.

(6) Sewer Work:
An employee engaged in repairs to sewers shall be
paid 34 cents per hour or part thereof: in addition to
the rates otherwise prescribed.

(7) Sanitary Plumbing Work:
A plumber doing sanitary plumbing work on repairs
to sewer drainage or waste pipe services in any of
the following places�

(a) Infectious and contagious disease hospitals or
any block or portion of a hospital used for the
care or treatment of patients suffering from
any infectious or contagious disease.

(b) Morgues:
shall be paid 37 cents per hour or part thereof: in
addition to the rates otherwise prescribed.

(8) Ship Plumbing:
A plumber doing work on a ship of any class�

(a) Whilst under way; or
(b) In a wet place being one in which the clothing

of an employee necessarily becomes wet to
an uncomfortable degree or one in which wa-
ter accumulates underfoot; or

(c) In a confined space; or
(d) In a ship which has done one trip or more in a

fume or dust laden atmosphere, in bilges, or
when cleaning blockages in soil pipe or waste
pipes or repairing brine pipes, shall be paid
52 cents per hour or part thereof: in addition
to the rate otherwise prescribed.

(e) A plumber carrying out pipe work in a ship of
any class under the plates in the engine and
boiler rooms and oil fuel tanks shall be paid
$1.07 per hour or part thereof: in addition to
the rates otherwise prescribed.

(9) Well Work:
A plumber or labourer required to enter a well nine
metres or more in depth for the purpose in the first
place of examining the pump, pipe or any other work
connected therewith, shall be paid $1.87 for such
examination and 68 cents per hour extra thereafter
for fixing, renewing or repairing such work.

(10) Permit Work:
Any licensed plumber called upon by his/her em-
ployer to use the licence issued to him/her by the
Metropolitan Water Supply, Sewerage and Drainage
Board for a period in any one week shall be paid
$11.25 for that week in addition to the rates other-
wise prescribed.

(11) Plumbers on Sewerage Work:
Plumbers or apprentices in their third, fourth or fifth
year, on work involving the opening up of house
drains or waste pipes for the purpose of clearing
blockages or for any other purpose, or work involv-
ing the cleaning out of septic tanks or dry wells, shall
be paid a minimum of $1.86 per day or part thereof:
in addition to the prescribed rate.

(12) Height Money:
An employee required to work on a chimney stack,
spire, tower, air shaft, cooling tower, water tower
exceeding fifteen metres in height shall be paid for
all work above fifteen metres, 37 cents per hour
thereof: with an additional 37 cents per hour or part
thereof: for work above each further fifteen metres
in addition to the rates otherwise prescribed.

(13) Barge Work
A Main Roads Employee required to work on scaf-
folding which is mounted on a barge is to be paid an
allowance of $3.34 per day, or majority thereof, or
$1.67 per half day, or part thereof, for such work.

(14) Furnace Work:
An employee engaged in the construction or alteration
or repairs to boilers, flues, furnaces, retorts, kilns, ov-
ens, ladles and similar refractory work or on under-
pinning shall be paid 95 cents per hour or part thereof:
in addition to the rates otherwise prescribed.

(15) Hot Work:
(a) An employee required to work in a place where

the temperature has been raised by artificial
means to between 46° Celsius and 54° Cel-
sius shall be paid 37 cents per hour or part
thereof: in addition to the rates otherwise pre-
scribed, or in excess of 54° Celsius shall be
paid 44 cents per hour or part thereof: in ad-
dition to the said rates.

(b) Where such work continues for more than two
hours the employee shall be entitled to a rest
period of twenty minutes after every two hours�
work without loss of pay, not including the
special rate prescribed in paragraph (a) hereof.
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(16) Cold Work:
(a) An employee required to work in a place where

the temperature is lowered by artificial means
to less than 0° Celsius shall be paid 37 cents
per hour or part thereof: in addition to the rates
otherwise prescribed in this award.

(b) Where such work continues for more than two
hours the employee shall be entitled to a rest
period of twenty minutes after every two hours�
work without loss of pay, not including the
special rate prescribed in paragraph (a) hereof.

(17) Swanbourne and Graylands: Employees required to
work at the Swanbourne and Graylands Hospitals
controlled by the Mental Health Service shall be paid
at the rate of 37 cents per hour in addition to the
prescribed rate.

(18) Flintcote: Plasterers using flintcote shall be paid 37
cents per hour or part thereof: except when flintcote
is applied by hawk and trowel to walls and ceilings
when the rate shall be 63 cents per hour extra in
addition to the prescribed rate.

(19) Dirty Work:
(a) An employee employed on excessively dirty

work which is more likely to render the em-
ployee or his/her clothes dirtier than the nor-
mal run of work, shall be paid 37 cents per
hour extra in addition to the prescribed rate
(with a minimum payment of four hours when
employed on such work).

(b) This shall not apply to an employee in receipt
of the allowance prescribed in subclause (4)
of Clause 9.�Wages of this award nor to a
worker in receipt of the allowance prescribed
in subclause (27) hereof.

(20) Stonemason on Wall:
A stonemason working on the wall (cottage work
and foundation work in coastal stone excepted) shall
be paid 37 cents per hour thereof: in addition to the
rates otherwise prescribed.

(21) Setter Out:
A setter out (other than a leading hand) in a joiner�s
shop shall be paid $3.51 per day in addition to the
rates otherwise prescribed.

(22) Detail Employee:
A detail employee (other than a leading hand) shall be
paid $3.51 in addition to the rates otherwise prescribed.

(23) Spray Painting�Painter:
(a) Lead paint shall not be applied by a spray to

the interior of any building.
(b) All employees (including apprentices) apply-

ing paint by spraying, shall be provided with
full overalls and head covering and respira-
tors by the employer.

(c) Where from the nature of the paint or sub-
stance used in spraying, a respirator would be
of little or no practical use in preventing the
absorption of fumes or materials from sub-
stance used by an employee in spray painting,
the employee shall be paid a special allow-
ance of 95 cents per day.

(24) Lead Paint Surfaces:
(a) No surface painted with lead paint shall be

rubbed down or scraped by a dry process.
(b) Width of Brushes: All brushes shall not ex-

ceed 127 millimetres in width and no
kalsomine brush shall be more than 177.8
millimetres in width.

(c) Meals not to be taken in paint shop. No em-
ployee shall be permitted to have a meal in
any paint shop or place where paint is stored
or used.

(25) Spray Application�Painters:
A painter engaged on all applications carried out in
other than a properly constructed booth approved

by the Department of Labour and Industry shall be
paid 37 cents per hour or part thereof: in addition to
the rates otherwise prescribed in this award.

(26) An employee who is a qualified first aid person and
is appointed by his/her employer to carry out first
aid duties in addition to his/her usual duties shall be
paid an additional rate of $1.24 per day.

(27) Toxic Substances:
(a) An employee required to use toxic substances

or materials of a like nature shall be informed
by the employer of the health hazards involved
and instructed in the correct and necessary
safeguards which must be observed in the use
of such materials.

(b) An employee using such materials will be pro-
vided with and shall use all safeguards as are
required by the appropriate Government Au-
thority in the absence of such requirement such
safeguards as are determined by a competent
authority or person chosen by the union and
the employer.

(c) An employee using toxic substances or mate-
rials of a like nature shall be paid 44 cents per
hour extra. Employees working in close prox-
imity to employees so engaged shall be paid
34 cents per hour extra.

(d) For the purposes of this subclause all materi-
als which include or require the addition of a
catalyst hardener and reactive additives or two
pack catalyst system shall be deemed to be
materials of a like nature.

(28) Abattoirs:
An employee, other than a plumber in receipt of the
plumbing trade allowance, employed in an abattoir
shall be paid such rate as is agreed upon between
the parties, or, in default of agreement, the rate de-
termined by the Board of Reference.

(29) Fumes:
An employee required to work in a place where fumes
of sulphur or other acid or other offensive fumes are
present shall be paid such rates as are agreed upon
between him/her and the employer.

(30) Asbestos:
Employees required to use materials containing as-
bestos or to work in close proximity to employees
using such materials shall be provided with and shall
use all necessary safeguards as required by the ap-
propriate occupational health authority and where
such safeguards include the mandatory wearing of
protective equipment (ie. combination overalls and
breathing equipment or similar apparatus) such em-
ployees shall be paid 44 cents per hour whilst so
engaged.

(31) Explosive Powered Tools:
An operator of explosive powered tools, being an
employee qualified in accord with the laws and regu-
lations of the State of Western Australia to operate
explosive powered tools, who is required to use an
explosive powered tool shall be paid 85 cents for
each day on which he/she used a tool in addition to
the rates otherwise prescribed.

(32) Wet Work:
An employee required to work in a place where wa-
ter is continually dripping on him/her so that his/her
clothing and boots become wet or where there is
water underfoot shall be paid 37 cents per hour or
part thereof: in addition to the rates otherwise pre-
scribed in this award.

(33) Cleaning Down Brickwork:
An employee required to clean down bricks using
acids or other corrosive substances shall be supplied
with gloves and be paid 34 cents per hour or part
thereof: in addition to the rates otherwise prescribed
in this award.
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(34) Bagging:
An employee engaged upon bagging brick or con-
crete structures shall be paid 34 cents per hour or
part thereof: in addition to the rates otherwise pre-
scribed in this award.

(35) Bitumen Work:
An employee handling hot bitumen or asphalt or
dripping materials in creosote shall be paid 44 cents
per hour or part thereof: in addition to the rates oth-
erwise prescribed in this award.

(36) Scaffolding Certificate Allowance:
A tradesperson who is the holder of a scaffolding
certificate or rigging certificate issued by the De-
partment of Labour and Industry and is required to
act on that certificate whilst engaged on work re-
quiring a certified person shall be paid 37 cents per
hour or part thereof: in addition to the rates other-
wise prescribed in this award but this allowance shall
not be payable cumulative on the allowance for swing
scaffolds.

(37) Dry Polishing or Cutting of Tiles:
An employee required to dry polish tiles with a ma-
chine or to cut tiles with an electric saw shall be
paid 44 cents per hour or part thereof: in addition to
the rates otherwise prescribed in this award.

(38) Secondhand Timber:
Where, whilst working with second-hand timber, an
employees tools are damaged by nails, dumps or
other foreign matter on the timber, he/she shall be
entitled to an allowance of $1.24 per day on each
day upon which his/her tools are so damaged, pro-
vided that no allowance shall be payable under this
clause unless it is reported immediately to the em-
ployer�s representative on the job in order that the
claim may be proved.

(39) Roof Repairs:
An employee engaged on repairs to roofs shall be
paid 40 cents per hour or part thereof: in addition to
the rates otherwise provided in this award.

(40) Computing Quantities:
An employee, other than a leading hand, who is re-
quired to compute or estimate quantities of materi-
als in respect of the work performed by others shall
be paid $2.63 per day or part thereof: in addition to
the rates otherwise prescribed in this award.

(41) Loads:
Where bricks are being used the employee shall not
be required to carry:

(a) More than 40 bricks each load in a wheelbar-
row (or a scaffold) to a height of 4.6 metres
from the ground.

(b) More than 36 bricks each load in a wheelbar-
row over a height of 4.6 metres on a scaffold.

The type of wheelbarrow shall be agreed upon with the
union.

(42) Grinding Facilities:
The employer shall provide adequate facilities for
the employees to grind tools either at the job or at
the employer�s premises and the employees shall be
allowed time to use the same whenever reasonably
necessary.

(43) First Aid Outfit:
On each job the employer shall provide sufficient
supply of bandages and antiseptic dressings for use
in case of accidents.

(44) Water and Soap:
Water and soap shall be provided in each shop or on
each job by the employer.

(45) (a) The employer shall supply a safety helmet for
each of his/her employees requesting one on
any job where, pursuant to the regulations
made under the Construction Safety Act, 1972,
an employee is required to wear such helmet.

(b) Any helmet so supplied shall remain the prop-
erty of the employer and during that time it is
on issue the employee shall be responsible for
any loss or damage thereto, fair wear and tear
attributable to ordinary use excepted.

(46) Provision of Boiling Water:
The employer shall, where practicable provide boil-
ing water for the use of his/her employees on each
job at lunch time.

(47) Sanitary Arrangements:
The employer shall comply with the provisions of
section 102 of the Health Act, 1911.

(48) Attendants on Ladders:
No employees shall work on a ladder at a height of
over 6.1 metres from the ground when such ladder
is standing in any street, way or lane where traffic is
passing to and fro, without an assistant on the ground.

(49) Electrical Sanding Machines:
The use of electrical sanding machines for sanding
down paint work shall be governed by the following
provisions:

(a) The weight of each such machine shall not
exceed 5.9 kilograms.

(b) Every employer operating any such machine
shall endeavour to ensure that each such ma-
chine, together with all electrical leads and
associated equipment, is kept in a safe condi-
tion and shall if requested so to do by any
employee but not more often than once in any
four weeks cause the same to be inspected
under the provisions of the Electricity Act and
the regulations made thereunder.

(c) Employers shall provide and supply respira-
tors of a suitable type, to each employee and
shall maintain same in an effective and clean
state at all times.
Where respirators are used by more than one
employee, each such respirator shall be steri-
lised or a new pad inserted after use by each
such employee.

(d) Employers shall also provide and supply gog-
gles of suitable type provided that the goggles
with celluloid lenses shall not be regarded as
suitable.

(e) All employees shall use the protective equip-
ment supplied when using electrical sanding
machines of any type.

(50) Dam Walls:
Adequate precautions shall be taken by all employ-
ers for the safety of workers employed on the retain-
ing walls of dams. Any dispute as to the adequacy of
precautions taken shall be referred to the Board of
Reference.

(51) The Secretary or any authorised officer of the union
shall have the right to visit any job for the purpose
of ascertaining whether work is being performed in
accordance with the provisions of the Construction
Safety Act, 1972, and any regulations made there-
under. Should he/she be of the opinion that the work
being carried out is not in accordance with those
provisions the Secretary or any authorised officer of
the union shall inform the employer and the employ-
ees concerned accordingly and may report any al-
leged breach of Act or the regulations to the Chief
Inspector of Construction Safety.

(52) Where the employer provides transport to and from
the job the conveyance used for such transport shall
be provided with suitable seating and weatherproof
covering.

(53) An employee engaged on work at Fremantle Prison
shall be paid 37 cents per hour extra.

(54) Any dispute which may arise between the parties in
relation to the application of any of the foregoing
special rates and provisions may be determined by
the Board of Reference.
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(55) Building tradespersons engaged solely on outside
work at Homeswest shall be given one winter
jacket per year to be replaced on a fair wear and
tear basis.

CLUB WORKERS� AWARD, 1976.
No. 1780 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Federated Liquor and Allied Industries Employees� Union
of Australia, Western Australian Branch, Union of Workers

and
Kalamunda Club (Inc) and Others.

No. 1780 of 1996.
Club Workers� Award, 1976.

COMMISSIONER J.F. GREGOR.
4 February 1997.

Order.
HAVING heard Mr E Fry on behalf of the first named party
and Mr C Keys and with him Mr K T Graham on behalf of the
second named party, and by consent, the Commission, pursuant
to the powers conferred on it under the Industrial Relations
Act, 1979, hereby orders:

THAT the Club Workers� Award, 1976, be varied in
accordance with the following Schedule and that such
variation shall have effect from the beginning of the
first pay period commencing on or after the 4 February
1997.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

���

Schedule.
1. Clause 9.�Additional Rates for Ordinary Hours: Delete

this clause and insert in lieu thereof the following�

9.�ADDITIONAL RATES FOR ORDINARY HOURS
(1) An employee who is required to work any ordinary

hours prior to 7.00 am or after 7.00 pm on any day
Monday to Friday, both inclusive, shall be paid at
the rate of an extra $1.12 per hour for each such
hour, or part thereof worked. Provided that any
worker who works the majority of his/her ordinary
hours between midnight and 7.00 am shall be paid
$1.17 per hour extra for each such hour, or part
thereof worked.

(2) All time employee during the ordinary hours of work
on Saturdays and Sundays shall be paid for at the
rate of time and a half.

(3) A worker who is required to work any of his/her or-
dinary hours on any day in more than one period of
employment, other than for meal breaks as prescribed
in accordance with the provisions of Clause 13.�
Meal Breaks of this Award, shall be paid an allow-
ance of $1.85 per day, for such broken work period
worked.

(4) The provisions of subclauses (1) and (2) hereof shall
not apply to any work performed on a holiday and to
which the provisions of subclause (2) of Clause 17.�
Holidays are applicable.

(5) The provisions of this clause shall not apply to casual
workers.

2. Clause 11.�Casual Employees: Delete subclause (3) of
this clause and insert in lieu thereof the following�

(3) A casual employee shall be paid only the following
hourly wage rates for any work performed:

Days
Other than Holidays
Holidays

$ $
CLASSIFICATIONS
(total wage per hour):

(1) Chef ....................................... 13.78 22.55
(2) Qualified Cook ...................... 12.81 20.93
(3) Cook Employed Alone .......... 12.24 19.98
(4) Breakfast and/or

 Other Cooks ...................... 12.11 19.77
(5) Bar Attendant ......................... 12.22 19.95
(6) Cellarman .............................. 12.52 20.45
(7) Head Waiter/Waitress ............ 12.81 20.93
(8) Head Steward/Stewardess ..... 12.81 20.93
(9) Hostess .................................. 12.81 20.93

(10) Waiter/Waitress ...................... 11.95 19.49
(11) Steward/Stewardess ............... 11.95 19.49
(12) Housekeeper/Supervisor ........ 13.10 21.41
(13) Night Porter ........................... 11.83 19.30
(14) Hall Porter ............................. 11.83 19.30
(15) Lift Attendant ........................ 11.83 19.30
(16) Cashier ................................... 12.22 19.95
(17) Snack Bar Attendant .............. 11.95 19.49
(18) Butcher .................................. 12.81 20.93
(19) Kitchenhand .......................... 11.83 19.30
(20) Commissionaire and/or Car

 Parking Attendant ............. 11.83 19.30
(21) Security Officer ..................... 12.81 20.93
(22) Timekeeper ............................ 12.22 19.95
(23) Storeman ................................ 12.11 19.77
(24) Housemaid ............................. 11.83 19.30
(25) Laundress ............................... 11.83 19.30
(26) Cleaner ................................... 11.83 19.30
(27) Maintenance Man .................. 12.81 20.93
(28) Gardener ................................ 11.83 19.30
(29) Yardman................................. 11.83 19.30
(30) General Hand ......................... 11.83 19.30

The rates of pay in this award include three arbi-
trated safety net adjustments totalling $24.00 per
week (63 cents per hour) available under the Arbi-
trated Safety Net Adjustment Principle pursuant to
either the December 1993 State Wage Decision, the
December 1994 State Wage Decision and March
1996 State Wage Decision. The first, second and third
$8.00 per week (21 cents per hour) arbitrated safety
net adjustments may be offset to the extent of any
wage increase payable since 1 November 1991 pur-
suant to enterprise agreements or consent awards or
award variations to give effect to enterprise agree-
ments, insofar as that wage increase or part of it has
not previously been used to offset an arbitrated safety
net adjustment. Increases made under previous State
Wage Case Principles or under the current Statement
of Principles, excepting those resulting from enter-
prise agreements, are not to be used to offset arbi-
trated safety net adjustments.

3. Clause 14.�Meal Money: Delete this clause and insert
in lieu thereof the following�

14.�MEAL MONEY
Any employee who is required to work overtime for two
hours or more on any day, without being notified on the
previous day or earlier, that he or she will be so required
to work such overtime, will either be supplied with a sub-
stantial meal by the employer or be paid $6.90 meal
money.
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4. Clause 21.�Wages: Delete this clause and insert in lieu
thereof the following�

21.�WAGES
The following shall be the minimum fortnightly rates of
wages payable to workers covered by this award�

(1) (a) Classifications Base Supple- Arbitrated Total
Rate mentary Safety Net Award
(per payment Adjustments Rate

fortnight) (per (per (per
fortnight) fortnight)

$ $ $ $

(1) Chef ......................................... 771.90 16.00 48.00 835.90
(2) Qualified Cook ........................ 719.20 16.00 48.00 783.20
(3) Cook Employed Alone ............ 678.20 16.00 48.00 742.20
(4) Breakfast and/or Other

Cooks .................................. 671.50 16.00 48.00 735.50
(5) Bar Attendant .......................... 677.20 16.00 48.00 741.20
(6) Cellarman ................................ 693.60 16.00 48.00 757.60
(7) Head Waiter/Waitress .............. 719.20 16.00 48.00 783.20
(8) Head Steward/Stewardess ....... 719.20 16.00 48.00 783.20
(9) Hostess .................................... 719.20 16.00 48.00 783.20

(10) Waiter/Waitress ....................... 662.50 16.00 48.00 726.50
(11) Steward/Stewardess ................ 662.50 16.00 48.00 726.50
(12) Housekeeper/Supervisor .......... 734.80 16.00 48.00 798.80
(13) Night Porter ............................. 656.30 16.00 48.00 720.30
(14) Hall Porter ............................... 656.30 16.00 48.00 720.30
(15) Lift Attendant .......................... 656.30 16.00 48.00 720.30
(16) Cashier .................................... 677.20 16.00 48.00 741.20
(17) Snack Bar Attendant ................ 662.50 16.00 48.00 726.50
(18) Butcher .................................... 719.20 16.00 48.00 783.20
(19) Kitchenhand ............................ 656.30 16.00 48.00 720.30
(20) Commissionaire and/or Car

 Parking Attendant ............... 656.30 16.00 48.00 720.30
(21) Security Officer ....................... 719.20 16.00 48.00 783.20
(22) Timekeeper .............................. 677.20 16.00 48.00 741.20
(23) Storeman ................................. 671.50 16.00 48.00 735.50
(24) Housemaid ............................... 656.30 16.00 48.00 720.30
(25) Laundress ................................ 656.30 16.00 48.00 720.30
(26) Cleaner .................................... 656.30 16.00 48.00 720.30
(27) Maintenance Man .................... 719.20 16.00 48.00 783.20
(28) Gardener .................................. 656.30 16.00 48.00 720.30
(29) Yardman .................................. 656.30 16.00 48.00 720.30

(30) General Hand .......................... 656.30 16.00 48.00 720.30

(b) Supplementary Payments
Supplementary payments prescribed in this clause
are in substitution of any overaward payment as de-
fined hereunder which would otherwise have been
paid as at the date of this variation to the award.
�Overaward payment� is defined as the amount
(whether it be termed �Overaward payment�, �at-
tendance bonus�, or any similar term) which an em-
ployee would receive in excess of the �award wage�
for the classification in which such employee is en-
gaged. Provided that such payment shall exclude
overtime, shift allowance, penalty rates, disability
allowances, fares and travelling time allowance and
any other ancillary payments of a like nature pre-
scribed by this award.

(c) Arbitrated Safety Net Adjustments
The rates of pay in this award include three arbi-
trated safety net adjustments totalling $24.00 per
week (63 cents per hour) available under the Arbi-
trated Safety Net Adjustment Principle pursuant to
either the December 1993 State Wage Decision, the
December 1994 State Wage Decision and March
1996 State Wage Decision. The first, second and third
$8.00 per week (21 cents per hour) arbitrated safety
net adjustments may be offset to the extent of any
wage increase payable since 1 November 1991 pur-
suant to enterprise agreements or consent awards or
award variations to give effect to enterprise agree-
ments, insofar as that wage increase or part of it has
not previously been used to offset an arbitrated safety
net adjustment. Increases made under previous State
Wage Case Principles or under the current Statement
of Principles, excepting those resulting from enter-
prise agreements, are not to be used to offset arbi-
trated safety net adjustments.

(2) In-Charge Rates
An employee (other than a Chef, Housekeeper/Supervisor,

Head Waiter/Waitress or Head Steward/Stewardess) who is
appointed and placed in charge of other employees by the
employer shall be paid the following rates in addition to his or
her normal wage�

Per Fortnight
$

(a) if placed in charge of
 less than 6 workers .......... 18.70

(b) if placed in charge of
 6 to 10 workers ................ 25.00

(c) if placed in charge of
 11 to 20 workers ............... 28.70

(d) if placed in charge of
 more than 20 workers ...... 48.10

5. Clause 24.�Bar Work: Delete this clause and insert in
lieu thereof the following�

24.�BAR WORK
(1) Any employee, other than a Bar Attendant who, in

addition to his or her normal duties is required to
dispense liquor from a bar, shall be paid a flat rate of
73 cents per day in addition to the rate prescribed
for such normal duties.

(2) Any employee employed as a Bar Attendant who, in
addition to the ordinary work of such classification,
is required to be responsible for and/or the purchas-
ing of stock, shall be paid an amount of $12.00 per
fortnight in addition to the rate prescribed for a Bar
Attendant.

(3) Any employee employed as a Bar Attendant who, in
addition to the ordinary work of such classification,
is required to operate a computer terminal for the
receipt and payments of bets, shall be paid an amount
of $12.00 per fortnight in addition to the rate pre-
scribed for a Bar Attendant.

6. Clause 26.�Uniforms and Laundering: Delete subclauses
(2) and (3) of this clause and insert in lieu thereof the follow-
ing�

(2) Subject to subclause (3) hereof, an employer requir-
ing any of the articles of clothing to be worn as de-
scribed in subclause (1) of this clause, shall cause
such clothing to be laundered at his/her own expense
or otherwise shall pay to the worker concerned $4.80
per fortnight worked as a laundry allowance. The
allowance provided herein shall be halved for em-
ployees who work less than half the standard ordi-
nary hours each fortnight.

(3) Where a cook wears the ordinary apparel usually
worn by cooks such as black and white check or white
trousers, white coats, white shirt, white apron and
cap, such garments shall be laundered at the employ-
er�s expense or otherwise the worker shall be paid
$7.30 per fortnight worked as a laundry allowance.
The allowance provided herein shall be halved for
employees who work less than thirty-eight ordinary
hours each fortnight.

7. Clause 27.�Protective Clothing: Delete subclause (1) of
this clause and insert in lieu thereof the following�

(1) Workers who are required to wash dishes, clean toi-
lets or otherwise handle detergents, acids, soaps or
any injurious substances, shall be supplied with rub-
ber gloves free of charge by the employer, or be paid,
in lieu, an allowance of $2.40 per fortnight worked.
The allowance provided herein shall be halved for
employees who work less than thirty-eight ordinary
hours each fortnight.

8. Clause 28.�Employee Equipment: Delete this clause and
insert in lieu thereof the following�

28.�EMPLOYEE EQUIPMENT
All knives, choppers, tools, brushes, towels and other

utensils, implements and material which may be required to
be used by the employee for the purpose of carrying out his/
her duties, shall be supplied by the employer free of charge.
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Provided that where an employee is required by the employer
to use his/her own knives he shall be paid an allowance of
$9.70 per fortnight worked. The allowance provided herein
shall be halved for employees who work less than thirty-eight
ordinary hours each fortnight.

GARDENERS (GOVERNMENT) 1986
Award No. 16 of 1983

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous

Workers Union, Miscellaneous Workers Division, Western
Australian Branch

and
Hon Premier of West Australia and Others.

No. 1333 of 1996.
Gardeners (Government) 1986 Award No. 16 of 1983.

CHIEF COMMISSIONER W.S. COLEMAN.
3 February 1997.

Order.
HAVING heard Ms M. Robinson on behalf of the Applicant
and Ms L. Halligan on behalf of the Respondents and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders:

THAT the Gardeners (Government) 1986 Award No.
16 of 1983 be varied in accordance with the following
Schedule and that such variation shall have effect from
the beginning of the first pay period commencing on or
after 12 November 1996.

(Sgd.) W.S. COLEMAN,
[L.S] Chief Commissioner.

Schedule.
1. Clause 12.�Overtime: Delete the amount of $6.10 from

subclause (2) and insert in lieu thereof the amount of�$6.60.
2. Clause 16.�First Aid Kits and Attendants: Delete the

amounts of 89 cents and $1.53 in subclause (2) and insert in
lieu thereof the amounts of 94 cents and $1.62.

3. Clause 25.�Wages�Part C�All Employees:
A. Delete the amount of $4.30 in subclause (3) and in-

sert in lieu thereof the amount of $4.50.
B. Delete the amounts of $15.00, $22.00 and $29.20 in

subclause (5) and insert in lieu thereof the amounts
of $15.80, $23.20 and $30.80 respectively.

C. Delete the amount of 46 cents in subclause (10) and
insert in lieu thereof the amount of 49 cents.

4. Clause 28.�Travel Allowance: Delete the amount of
$7.60 in subclause (1) and insert in lieu thereof the amount of
$8.80.

HOTEL AND TAVERN WORKERS� AWARD 1978
No. R 31 of 1977.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Federated Liquor and Allied Industries Employees� Union
of Australia, Western Australian Branch, Union of Workers

and
Sheraton Perth Hotel and Others.

No. 1779 of 1996.
Hotel and Tavern Workers� Award, 1978.

COMMISSIONER J.F. GREGOR.
4 February 1997.

Order.
HAVING heard Mr E Fry on behalf of the first named party
and Mr C Keys on behalf of the second named party, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Hotel and Tavern Workers� Award, 1978, be
varied in accordance with the following Schedule and
that such variation shall have effect from the beginning
of the first pay period commencing on or after 4 Febru-
ary 1997.

(Sgd.) J. F. GREGOR,
[L.S] Commissioner.

Schedule.
1. Clause 9.�Additional Rates for Ordinary Hours: Delete

this clause and insert in lieu thereof the following�
9.�ADDITIONAL RATES FOR ORDINARY

HOURS
(1) An employee who is required to work any ordinary

hours prior to 7.00 am or after 7.00 pm on any day
Monday to Friday, both inclusive, shall be paid at
the rate of an extra $1.12 per hour for each such
hour, or part thereof worked. Provided that any
worker who works the majority of his/her ordinary
hours between midnight and 7.00 am shall be paid
$1.17 per hour extra for each such hour, or part
thereof worked.

(2) All time worked during the ordinary hours of work
on Saturdays and Sundays shall be paid for at the
rate of time and a half.

(3) An employee who is required to work any of his/her
ordinary hours on any day in more than one period
of employment, other than for meal breaks as pre-
scribed in accordance with the provisions of Clause
13.�Meal Breaks of this Award, shall be paid an
allowance of $1.85 per day, for such broken work
period worked.

(4) The provisions of subclauses (1) and (2) hereof shall
not apply to any work performed on a holiday and to
which the provisions of subclause (2) of Clause 17.�
Holidays are applicable.

(5) The provisions of this clause shall not apply to casual
workers.

2. Clause 11.�Casual Employees: Delete subclause (3) of
this clause and insert in lieu thereof the following�

(3) A casual employee shall be paid only the following
hourly wage rates for any work performed:

Days
Other than Holidays
Holidays

$ $
CLASSIFICATIONS
(total wage per hour):
(1) Chef 13.78 22.55
(2) Qualified Cook 12.81 20.93
(3) Cook Employed Alone 12.24 19.98
(4) Breakfast and/or

Other Cooks 12.11 19.77
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Days
Other than Holidays
Holidays

$ $
(5) Bar Attendant�

Category 1 12.22 19.95
(6) Bar Attendant�

Category 2 12.46 20.34
(7) Cellarman 12.52 20.45
(8) Head Waiter/Waitress 12.81 20.93
(9) Head Steward/Stewardess 12.81 20.93
(10) Hostess 12.81 20.93
(11) Waiter/Waitress 11.95 19.49
(12) Steward/Stewardess 11.95 19.49
(13) Housekeeper/Supervisor 13.10 21.41
(14) Night Porter 11.83 19.30
(15) Hall Porter 11.83 19.30
(16) Lift Attendant 11.83 19.30
(17) Cashier 12.22 19.95
(18) Snack Bar Attendant 11.95 19.49
(19) Butcher 12.81 20.93
(20) Kitchenhand 11.83 19.30
(21) Commissionaire and/or Car

Parking Attendant 11.83 19.30
(22) Security Officer 12.81 20.93
(23) Timekeeper 12.22 19.95
(24) Storeman 12.11 19.77
(25) Housemaid 11.83 19.30
(26) Laundress 11.83 19.30
(27) Cleaner 11.83 19.30
(28) Maintenance Man 12.81 20.93
(29) Gardener 11.83 19.30
(30) Yardman 11.83 19.30
(31) General Hand 11.83 19.30

The rates of pay in this award include three arbitrated safety
net adjustments totalling $24.00 per week (63 cents per hour)
available under the Arbitrated Safety Net Adjustment Princi-
ple pursuant to either the December 1993 State Wage Deci-
sion, the December 1994 State Wage Decision and March 1996
State Wage Decision. The first, second and third $8.00 per
week (21 cents per hour) arbitrated safety net adjustments may
be offset to the extent of any wage increase payable since 1
November 1991 pursuant to enterprise agreements or consent
awards or award variations to give effect to enterprise agree-
ments, insofar as that wage increase or part of it has not previ-
ously been used to offset an arbitrated safety net adjustment.
Increases made under previous State Wage Case Principles or
under the current Statement of Principles, excepting those re-
sulting from enterprise agreements, are not to be used to off-
set arbitrated safety net adjustments.

3. Clause 14.�Meal Money: Delete this clause and insert
in lieu thereof the following�

14.�MEAL MONEY
Any worker who is required to work overtime for two

hours or more on any day, without being notified on the
previous day or earlier, that he or she will be so required to
work such overtime, will either be supplied with a substan-
tial meal by the employer or be paid $6.90 meal money.

4. Clause 21.�Wages: Delete this clause and insert in lieu
thereof the following�

21.�WAGES
The following shall be the minimum fortnightly rates of

wages payable to workers covered by this award�
(1) (a) Classifications

Base Supple- Arbitrated Total
Rate mentary Safety Net Award
(per payment Adjustments Rate (per

fortnight) (per (per fortnight)
fortnight) fortnight)

$ $ $ $

(1) Chef 771.90 16.00 48.00 835.90
(2) Qualified Cook 719.20 16.00 48.00 783.20
(3) Cook Employed

Alone 678.20 16.00 48.00 742.20

Base Supple- Arbitrated Total
Rate mentary Safety Net Award
(per payment Adjustments Rate (per

fortnight) (per (per fortnight)
fortnight) fortnight)

$ $ $ $

(4) Breakfast and/or Other
Cooks 671.50 16.00 48.00 735.50

(5) Bar Attendant�
Category 1 677.20 16.00 48.00 741.20

(6) Bar Attendant�
Category 2 690.00 16.00 48.00 754.00

(7) Cellarman 693.60 16.00 48.00 757.60
(8) Head Waiter/Waitress 719.20 16.00 48.00 783.20
(9) Head Steward/

Stewardess 719.20 16.00 48.00 783.20
(10) Hostess 719.20 16.00 48.00 783.20
(11) Waiter/Waitress 662.50 16.00 48.00 726.50
(12) Steward/Stewardess 662.50 16.00 48.00 726.50
(13) Housekeeper/

Supervisor 734.80 16.00 48.00 798.80
(14) Night Porter 656.30 16.00 48.00 720.30
(15) Hall Porter 656.30 16.00 48.00 720.30
(16) Lift Attendant 656.30 16.00 48.00 720.30
(17) Cashier 677.20 16.00 48.00 741.20
(18) Snack Bar Attendant 662.50 16.00 48.00 726.50
(19) Butcher 719.20 16.00 48.00 783.20
(20) Kitchenhand 656.30 16.00 48.00 720.30
(21) Commissionaire and/

or Car Parking Attendant 656.30 16.00 48.00 720.30
(22) Security Officer 719.20 16.00 48.00 783.20
(23) Timekeeper 677.20 16.00 48.00 741.20
(24) Storeman 671.50 16.00 48.00 735.50
(25) Housemaid 656.30 16.00 48.00 720.30
(26) Laundress 656.30 16.00 48.00 720.30
(27) Cleaner 656.30 16.00 48.00 720.30
(28) Maintenance Man 719.20 16.00 48.00 783.20
(29) Gardener 656.30 16.00 48.00 720.30
(30) Yardman 656.30 16.00 48.00 720.30
(31) General Hand 656.30 16.00 48.00 720.30

(b) Supplementary Payments
Supplementary payments prescribed in this clause
are in substitution of any overaward payment as de-
fined hereunder which would otherwise have been
paid as at the date of this variation to the award.
�Overaward payment� is defined as the amount
(whether it be termed �Overaward payment�, �at-
tendance bonus�, or any similar term) which an em-
ployee would receive in excess of the �award wage�
for the classification in which such employee is en-
gaged. Provided that such payment shall exclude
overtime, shift allowance, penalty rates, disability
allowances, fares and travelling time allowance and
any other ancillary payments of a like nature pre-
scribed by this award.

(c) Arbitrated Safety Net Adjustments
The rates of pay in this award include three arbi-
trated safety net adjustments totalling $24.00 per
week available under the Arbitrated Safety Net Ad-
justment Principle pursuant to either the December
1993 State Wage Decision, the December 1994 State
Wage Decision and March 1996 State Wage Deci-
sion. The first, second and third $8.00 per week ar-
bitrated safety net adjustments may be offset to the
extent of any wage increase payable since 1 Novem-
ber 1991 pursuant to enterprise agreements or con-
sent awards or award variations to give effect to
enterprise agreements, insofar as that wage increase
or part of it has not previously been used to offset an
arbitrated safety net adjustment. Increases made un-
der previous State Wage Case Principles or under
the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be
used to offset arbitrated safety net adjustments.
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(2) Service Payments:
(a) In addition to the wage rates prescribed in subclause

(1) hereof, all employees shall be paid Service Pay-
ments at the following rates:

Per
Fortnight
$

After 1 year of service 14.50
After 2 years of service 21.90
After 3 and subsequent years

of service 29.50
(b) For the purposes of this subclause service shall

mean�
(i) employment with the one and same employer,

and;
(ii) where a business has been transmitted from

one employer to another and the employee�s
service has been deemed continuous in accord-
ance with subclause (3) of Clause 2 of the Long
Service Leave provisions published in Volume
59 of the Western Australian Industrial Ga-
zette at pages 1�6.

(3) In-Charge Rates:
A worker (other than a Chef, Housekeeper/Supervisor, Head

Waiter/Waitress or Head Steward/Stewardess) who is ap-
pointed and placed in charge of other workers by the employer
shall be paid the following rates in addition to his or her nor-
mal wage�

Per
Fortnight
$

(a) if placed in charge of
 less than 6 workers 18.70

(b) if placed in charge of
 6 to 10 workers 25.00

(c) if placed in charge of
 11 to 20 workers 28.70

(d) if placed in charge of
 more than 20 workers 48.10

5. Clause 24.�Bar Work: Delete this clause and insert in
lieu thereof the following�

24.�BAR WORK
(1) Any employee, other than a Bar Attendant who, in

addition to his or her normal duties is required to
dispense liquor from a bar, shall be paid a flat rate of
73 cents per day in addition to the rate prescribed
for such normal duties.

(2) Any employee employed as a Bar Attendant who, in
addition to the ordinary work of such classification,
is required to be responsible for and/or the purchas-
ing of stock, shall be paid an amount of $12.00 per
fortnight in addition to the rate prescribed for a Bar
Attendant.

(3) Any employee employed as a Bar Attendant who, in
addition to the ordinary work of such classification,
is required to operate a computer terminal for the
receipt and payments of bets, shall be paid an amount
of $12.00 per fortnight in addition to the rate pre-
scribed for a Bar Attendant.

6. Clause 26.�Uniforms and Laundering: Delete subclauses
(2) and (3) of this clause and insert in lieu thereof the follow-
ing�

(2) Subject to subclause (3) hereof, an employer requir-
ing any of the articles of clothing to be worn as de-
scribed in subclause (1) of this clause, shall cause
such clothing to be laundered at his/her own expense
or otherwise shall pay to the worker concerned $4.80
per fortnight worked as a laundry allowance. The
allowance provided herein shall be halved for em-
ployees who work less than half thirty-eight ordi-
nary hours each fortnight.

(3) Where a cook wears the ordinary apparel usually
worn by cooks such as black and white check or white

trousers, white coats, white shirt, white apron and
cap, such garments shall be laundered at the employ-
er�s expense or otherwise the worker shall be paid
$7.30 per fortnight worked as a laundry allowance.
The allowance provided herein shall be halved for
employees who work less than thirty-eight ordinary
hours each fortnight.

7. Clause 27.�Protective Clothing: Delete subclause (1) of
this clause and insert in lieu thereof the following�

(1) Employees who are required to wash dishes, clean
toilets or otherwise handle detergents, acids, soaps
or any injurious substances, shall be supplied with
rubber gloves free of charge by the employer, or be
paid, in lieu, an allowance of $2.40 per fortnight
worked. The allowance provided herein shall be
halved for employees who work less than thirty-eight
ordinary hours each fortnight.

8. Clause 28.�Employee Equipment: Delete this clause and
insert in lieu thereof the following�

28.�EMPLOYEE EQUIPMENT
All knives, choppers, tools, brushes, towels and other

utensils, implements and material which may be required
to be used by the employee for the purpose of carrying
out his/her duties, shall be supplied by the employer free
of charge. Provided that where an employee is required
by the employer to use his/her own knives he shall be
paid an allowance of $9.70 per fortnight worked. The
allowance provided herein shall be halved for employees
who work less than thirty-eight ordinary hours each fort-
night.

INDUSTRIAL SPRAYPAINTING AND
SANDBLASTING AWARD 1991

No. A33 of 1987.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Western Australian Builders� Labourers, Painters and

Plasterers Union of Workers
and

Blastcoaters Pty Ltd and Others.
No. 1414 of 1996.

Industrial Spraypainting and Sandblasting Award 1991.
COMMISSIONER P. E. SCOTT.

17 January 1997.
Order.

HAVING heard Ms J Harrison on behalf of the Applicant and
Mr D Sproule on behalf of Dalla Riva & Associates Pty Ltd
and Others and by consent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders:

THAT the Industrial Spraypainting and Sandblasting
Award 1991 be varied in accordance with the following
Schedule and that such variation shall have effect on and
from the 12th day of December 1996.

(Sgd.) P. E. SCOTT,
[L.S] Commissioner.

Schedule.
1. Schedule A�Respondents: After this Schedule insert new

Schedule B�Superannuation as follows:
SCHEDULE B�SUPERANNUATION

1. Definitions
For the purposes of this clause�

(a) �Superannuation legislation� means the Federal leg-
islation, as varied from time to time, governing the
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Superannuation rights and obligations of the parties,
which includes the Superannuation Guarantee (Ad-
ministration) Act 1992, the Superannuation Guar-
antee Charge Act 1992, the Superannuation Industry
(Supervision) Act 1993 and the Superannuation
(Resolution of Complaints) Act 1993.

(b) �Fund� means a complying fund, as defined in the
Superannuation legislation.

(c) �Eligible employee� shall mean an employee who is
entitled to receive employer superannuation contri-
butions in accordance with the Superannuation leg-
islation.

(d) �The relevant fund� means the fund selected in re-
spect of an employee pursuant to subclause 4 hereof.

(e) �Ordinary time earnings� (which, for the purposes
of the Superannuation Guarantee (Administration)
Act 1992 will operate to provide a notional earnings
base) shall mean the actual ordinary rate of pay the
employee receives for ordinary hours of work in-
cluding tool allowance, industry allowances, trade
allowances, shift loading and leading hand, in charge
or supervisory allowances where applicable. The
term includes any regular over-award pay as well as
casual rates received for ordinary hours of work. All
other allowances and payments are excluded.

2. Contributions

(a) In accordance with the Superannuation legislation
and subject to the Trust Deed of the relevant Fund,
an employer shall contribute an amount on behalf of
each eligible employee into a relevant superannua-
tion fund, which reflects the employers� liability as
prescribed in Part 3 of the Superannuation Guaran-
tee (Administration) Act 1992 (as set out in (b) be-
low).

(b) The level of contributions required under the Super-
annuation Guarantee (Administration) Act 1992 are
as follows:

Financial Year (1 July�30 June) Percentage
1996�97 6
1997�98 6

3. Employee Contributions

(a) Subject to the rules of the Fund, employees who wish
to make contributions to the Fund additional to those
being paid pursuant to sub-clause 2 hereof, shall be
entitled to do so. Such employees may either for-
ward their own contributions directly to the Fund
administrators or, where, it is practicable to do so,
authorise the employer to pay into the Fund from
the employee�s wages, amounts specified by the em-
ployee.

(b) Employee contributions to the Fund deducted by the
employer at the employee�s request shall be held in
Trust on the employee�s behalf and be subject to the
following conditions:

(i) The amount of contributions shall be ex-
pressed in whole dollars.

(ii) Employees shall have the right to adjust the
level of contribution made on their own be-
half from the first of the month following the
giving of three months� written notice to the
employer. Provided that by agreement with the
employer, employees may vary their additional
contribution in extenuating circumstances at
other times.

(iii) Contributions deducted under this clause shall
be forwarded to the Fund at the same time as
contributions under subclause 2 hereof.

4. Superannuation Fund

(a) The employer shall make superannuation contribu-
tions, or improvements pursuant to this clause, to
any of the following Funds (that meet the definition
set out in 1(b)):

(i) C+BUS, the Westscheme Superannuation
Scheme, Building Employees Superannuation
Trust; or

(ii) any fund agreed between the employer and
eligible employees, and the Union or Unions,
where applicable; or

(iii) any other approved occupational superannua-
tion fund to which an employer or eligible em-
ployee who is a member of the religious
fellowship known as The Exclusive Brethren
elects to contribute.

(b) Provided that an employer shall not be required to
contribute to more than one fund in respect of eligi-
ble employees employed under his Award.

(c) Subject to the terms of this clause, where there is a
dispute over the choice of fund in respect of one or
more employees, the matter shall be referred to the
Western Australian Industrial Relations Commission
for determination.

5. Fund Membership

The employer shall make an eligible employee aware of his/
her entitlements under this clause and shall arrange for such
eligible employee the opportunity to become a member of the
relevant Fund. An eligible employee shall, within a period of
30 days from commencement of employment complete the
necessary application forms to become a member of the rel-
evant fund, to the satisfaction of the Trustees of that Fund, in
order to be entitled to the contributions prescribed in subclause
2 hereof.

6. Absence from Work

Subject to the Trust Deed to the Fund of which an employee
is a member the following provisions shall apply:

(a) Paid Leave

Contributions shall continue whilst a member of a
Fund is absent on paid annual leave, sick leave, long
service leave, public holidays, jury service, bereave-
ment leave, or other paid leave.

(b) Unpaid Leave

Contributions shall not be required in respect of any
period of absence from work without pay of one day
or more.

(c) Work Related Injury or Illness

In the event of an eligible employee�s absence from
work being due to work related injury or work re-
lated illness, contributions at the normal rate shall
continue for the period of the absence provided that:

(i) the member of the fund is receiving workers
compensation payments or is receiving regu-
lar payments directly from the employer in ac-
cordance with statutory requirements or the
provisions of this Award;

(ii) the person remains an employee of the em-
ployer.
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IRON ORE PRODUCTION AND PROCESSING (MT.
NEWMAN MINING COMPANY PTY LIMITED)

AWARD
No. A29 of 1984.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
BHP Iron Ore Pty Ltd

and
The Construction, Mining, Energy, Timberyards, Sawmills
and Woodworkers Union of Australia�Western Australian

Branch; The Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union of Workers�

Western Australian Branch; Communications, Electrical,
Electronic, Energy, Information, Postal, Plumbing and
Allied Workers Union of Australia, Engineering and

Electrical Division; Transport Workers� Union of Australia,
Industrial Union of Workers, Western Australian Branch;
The Western Australian Builders� Labourers, Painters and
Plasterers Union of Workers; The Plumbers and Gasfitters
Employees� Union of Australia, West Australian Branch,

Industrial Union of Workers; The Australian Workers�
Union, West Australian Branch, Industrial Union of

Workers.
No. 1842 of 1996.

Iron Ore Production and Processing (Mt. Newman Mining
Company Pty Limited) Award No. A 29 of 1984.

COMMISSIONER A.R. BEECH.
17 January 1997.

Reasons for Decision.

(Given extemporaneously at the conclusion of the proceedings,
taken from the transcript as edited by the Commissioner.)

THE COMMISSIONER: This is an application to vary the
Iron Ore Production and Processing (Mt. Newman Mining
Company Pty Limited) Award No. A 29 of 1984 following
negotiations and an agreement between the parties to permit a
nine train schedule to be brought into effect. The Commission
has been informed that, since 1991, the annual shipping ton-
nage by BHP Iron Ore Pty Ltd (the company) has increased
by 15 million tons to the current 58 million tons and there is a
long term target for 64 million tons by June 1998. One of the
changes to the company�s manner of operation to achieve that
target has been a study of the rail operation section to deter-
mine the best rail cycle time. In recent years the company has
progressed from a six train per 27 hour cycle to the current
seven train per 27 hour cycle and it is now necessary to intro-
duce a nine train 24 hour cycle. The Commission has been
informed that, after many months of negotiations, an agree-
ment has been reached. The negotiations have been described
as �tough, with various issues requiring a lot of consideration
and compromise�. However the agreement which has been
reached will markedly improve and assist in many areas of the
company�s operations.

The amendment will be granted. In doing so, I congratulate
the parties on achieving a change in what seems to be a quite
significant area of the company�s operations. I would have
thought that the transport of the company�s product from mine
to the port is an operation that is of fundamental importance
and, given what Mr Wheeler has described as the company�s
targets for increasing tonnage, I think that the agreement that
you have reached is most significant. I am most pleased that
such a change has been negotiated apparently so successfully,
and I think it is a tribute to the maturity of the parties that they
have been able to achieve that.

It is a fact that the conduct of industrial relations in this
state and, indeed, in the rest of the country, is undergoing some
kind of change, and there are those who seem to think that
merely because of that change the more usual or familiar ways
of doing things are therefore outmoded and undesirable, and I
think that that is a mistake that they believe that. I think that
the agreement you have reached and that you have been able
to achieve it in the manner that you have is the proof of that
and I think you deserve congratulations for that as well.

So on that basis, and with considerable pleasure, I indicate
that the award will be varied. I should perhaps note, as a for-

mality, neither of the parties have mentioned the Commis-
sion�s Wage Fixing Principles, but I do not see that the appli-
cation offends the Wage Fixing Principles, and certainly in
the context of an award to which only these parties are party it
cannot possible affect any other parties outside the award I
am quite sure that the State Wage Principles should not be
interpreted in a manner which would cause the Commission
to not approve the amendment that is sought.

Accordingly the award will be amended.
Appearances:Mr M. Wheeler and with him Mr P. Daniel

appeared for the applicant.
Ms D. MacTiernan appeared on behalf of The Construc-

tion, Mining, Energy, Timberyards, Sawmills and Woodwork-
ers Union of Australia�Western Australian Branch.

Mr R. Keilty appeared on behalf of The Construction, Min-
ing, Energy, Timberyards, Sawmills and Woodworkers Union
of Australia�Western Australian Branch, the Transport Work-
ers� Union of Australia, Industrial Union of Workers, Western
Australian Branch and the Western Australian Builders� La-
bourers, Painters and Plasterers Union of Workers.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
BHP Iron Ore Pty Ltd

and
The Construction, Mining, Energy, Timberyards, Sawmills
and Woodworkers Union of Australia�Western Australian

Branch; The Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union of Workers�

Western Australian Branch; Communications, Electrical,
Electronic, Energy, Information, Postal, Plumbing and
Allied Workers Union of Australia, Engineering and

Electrical Division; Transport Workers� Union of Australia,
Industrial Union of Workers, Western Australian Branch;
The Western Australian Builders� Labourers, Painters and
Plasterers Union of Workers; The Plumbers and Gasfitters
Employees� Union of Australia, West Australian Branch,

Industrial Union of Workers; The Australian Workers�
Union, West Australian Branch, Industrial Union of

Workers.
No. 1842 of 1996.

Iron Ore Production and Processing (Mt. Newman Mining
Company Pty Limited) Award No. A 29 of 1984.

COMMISSIONER A. R. BEECH.
17 January 1997.

Order.
HAVING heard Mr M. Wheeler and Mr P. Daniel on behalf of
the Applicant and Ms D. MacTiernan on behalf of The Con-
struction, Mining, Energy, Timberyards, Sawmills and Wood-
workers Union of Australia�Western Australian Branch, and
Mr R. Keilty on behalf of The Construction, Mining, Energy,
Timberyards, Sawmills and Woodworkers Union of Aus-
tralia�Western Australian Branch, the Transport Workers�
Union of Australia, Industrial Union of Workers, Western
Australian Branch, and the Western Australian Builders� La-
bourers, Painters and Plasterers Union of Workers and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders:

THAT the Iron Ore Production and Processing (Mt.
Newman Mining Company Pty Limited) Award No. A 29
of 1984 be varied in accordance with the following Sched-
ule and that such variation shall have effect from the be-
ginning of the first pay period commencing on or after
the 17th day of January 1997.

(Sgd.) A. R. BEECH,
[L.S] Commissioner.
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Schedule.
1. Part II Clause 4.�Hours of Work: Delete paragraphs (2)(a)

and (2)(b) of this clause and insert in lieu the following:
2. (a) The employer shall post rosters designating�

(i) the starting time and the estimated finishing time of
each shift for crews on mainline, train loading and
rostered spare duties;

(ii) the starting and finishing times of each shift for crews
on shunting and locomotive preparation duties.

(b) The rostered hours under subparagraph 2(a)(i) of this
clause shall be:

Rostered Hours
Hedland Newman

crews crews
Empty Ore Hedland�Jimblebar Junction 10 10
Loaded Ore Jimblebar Junction�Hedland 10 10
Empty Ore Hedland�Yandi 10
Loaded Ore Yandi�Hedland 10
Work Train 11 11
Train Loading Jimblebar Junction 10
Spare 10 10

(c) The rostered hours under subparagraph 2(a)(ii) of this
clause shall be:

Rostered Hours
Hedland crews

Shunt
Shunt/Locomotive Preparation Eight and half (8.5)

Eight and Half (8.5)
(d) It is agreed the Enginedrivers will work to the previ-

ously rostered 11 or 11.25 hours. Notwithstanding these re-
quirements, Enginedrivers will be entitled to overtime at the
expiration of rostered ten hour shifts.

LIFT INDUSTRY (ELECTRICAL AND METAL
TRADES) AWARD 1973

No. 9 of 1973.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and
Kone Elevators (Australia) Pty. Limited and Others.

No. 1505 of 1996.
Lift Industry (Electrical and Metal Trades) Award, 1973.

SENIOR COMMISSIONER G.L. FIELDING.
7 February 1997.

Order.
HAVING heard Mr C. Young on behalf of the Applicant and
on behalf of The Automotive, Food, Metals, Engineering, Print-
ing And Kindred Industries Union Of Workers�Western Aus-
tralian Branch and Mr D.R. Sproule on behalf of the other
Respondents and by consent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act,
1979, hereby orders:

(1) THAT the Lift Industry (Electrical and Metal Trades)
Award, 1973 be varied in accordance with the fol-
lowing Schedule with effect from the beginning of
the first pay period commencing on or after the date
hereof; and

(2) THAT part of the application which relates to Clause
30 of the Award be adjourned sine die.

(Sgd.) G.L. FIELDING,
[L.S] Senior Commissioner.

Schedule.
1. Clause 12.�Overtime: In subclause (3)(f) of this Clause

delete the amount �$6.65� and insert in lieu the amount �$6.80�
and delete the amount �$4.50� and insert in lieu the amount
�$4.60�.

2. Clause 17.�Car Allowance: Delete subclause (3) of this
Clause and insert in lieu thereof the following:

(3) A year for the purpose of this clause shall commence
on the 1st day of July and end on the 30th day of
June next following.

RATES OF HIRE FOR USE OF EMPLOYEE�S
OWN VEHICLE ON EMPLOYER�S BUSINESS

MOTOR CAR
Engine Displacement

Area and Details (in Cubic Centimetres)

Rate per kilometre Over  Over  1600cc
2600cc 1600cc  & under

- 2600cc
Metropolitan Area 57.0 51.1 44.4
South West Land Division 58.4 52.3 45.4
North of 23.5° South Latitude 64.2 57.7 50.2
Rest of the State 60.3 54.1 47.1

Motor Cycle (in all areas) 19.6 cents per kilometre

3. Clause 18.�Fares and Travelling Time: In subclause
(2)(a) delete the amount �$11.30� and insert in lieu the amount
�$11.80�.

In subclause (2)(b) and (2)(c) delete the amount �60 cents�
and insert in lieu the amount �65 cents�.

4. Clause 19.�Distant Work: In subclause (6) delete the
amount �$23.10� and insert in lieu the amount �$24.05�.

In subclause (7) delete the amount �$10.20� and insert in
lieu the amount �$10.65�.

MASTERS DAIRY AWARD 1994
No. A2 of 1994.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch And Another
and

Masters Dairy Limited and Others.
No. 360 of 1996.

Masters Dairy Award 1994
No. A 2 of 1994.

COMMISSIONER P E SCOTT.
7 January 1997.

Order.
HAVING heard Mr N Whitehead on behalf of the The Aus-
tralian Liquor, Hospitality and Miscellaneous Workers Un-
ion, Miscellaneous Workers Division, Western Australian
Branch and The Transport Workers� Union of Australia, In-
dustrial Union of Workers, Western Australia Branch and Ms
T Tansley on behalf of Masters Dairy Limited and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders:

THAT the Masters Dairy Award 1994 be varied in ac-
cordance with the following Schedule and that such vari-
ation shall have effect from the beginning of the first pay
period commencing on or after the 29th day of January
1997.

(Sgd.) P.E. SCOTT,
[L.S] Commissioner.
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Schedule.
1. Schedule 2.�Wage Rates: Delete this Schedule and in-

sert the following in lieu thereof:
Arbitrated

Base Safety Net Total
Rate Adjustments Rate

$ $ $
(1) Production

Dairy Production Worker Grade 1 333.03 24.00 357.03
Dairy Production Worker Grade 2 367.60 24.00 391.60
Dairy Production Worker Grade 3 375.15 24.00 399.15
Dairy Production Worker Grade 4 383.54 24.00 407.54
Dairy Production Worker Grade 5 400.41 24.00 424.41
Dairy Production Worker Grade 6 408.79 24.00 432.79
Dairy Production Worker Grade 7 425.66 24.00 449.66

(2) Transport
Driver Grade 3 387.58 24.00 411.58
Driver Grade 4 399.48 24.00 423.48
Driver Grade 6 415.31 24.00 439.31
Driver Grade 7 423.28 24.00 447.28

(3) Maintenance
Tradesperson�s Assistant Grade C11 390.99 24.00 414.99
Tradesperson Mechanic Grade C10 423.80 24.00 447.80
Tradesperson Mechanic Grade C9 445.43 24.00 469.43
Tradesperson Mechanic Grade C8 488.24 24.00 512.24

(4) Warehouse
Storeperson Grade 1 389.95 24.00 413.95
Storeperson Grade 2 406.19 24.00 430.19

(5) The rates of pay in this award include three arbitrated
safety net adjustments totalling $24.00 per week available
under the Arbitrated Safety Net Adjustment Principle pursu-
ant to either the December 1993 State Wage Decision, the
December 1994 State Wage Decision and the March 1996 State
Wage Decision. The first, second and third $8.00 per week
arbitrated safety net adjustments may be offset to the extent of
any wage increase payable since 1 November 1991 pursuant
to enterprise agreements or consent awards or award varia-
tions to give effect to enterprise agreements, insofar as that
wage increase or part of it has not previously been used to
offset an arbitrated safety net adjustment. Increases made un-
der previous State Wage Case Principles or under the current
Statement of Principles, excepting those resulting from enter-
prise agreement, are not to be used to offset arbitrated safety
net adjustments.

METAL TRADES (GENERAL) AWARD 1966
No. 13 of 1965.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers�Western Australian

Branch
and

Anodisers W.A. and Others.
No. 1161 of 1996.

Metal Trades (General) Award 1966.
CHIEF COMMISSIONER W. S. COLEMAN.

9 January 1997.
Order.

HAVING heard Mr G. Sturman on behalf of The Automotive,
Food, Metals, Engineering, Printing and Kindred Industries
Union of Workers�Western Australian Branch and the Com-
munications, Electrical, Electronic, Energy, Information,
Postal, Plumbing and Allied Workers Union of Australia, En-
gineering and Electrical Division, Western Australian Branch
and Mr P. Cooke on behalf of the Respondents the Commis-
sion, pursuant to the powers conferred on it under the Indus-
trial Relations Act, 1979, hereby orders:

1. the application to vary the Metal Trades (General)
Award 1966 be divided into Parts (A) and (B); and

2. by consent of the parties and in accordance with the
Statement of Principles�August 1996 (76 WAIG
3368), paragraph (f), in subclause (3) of Clause 14.�
Overtime of Part 1�General of the Award be varied
pursuant to the following Schedule to reflect CPI
movements between June 1995 and June 1996 quar-
ters (inclusive). The variation being effective from
the first pay period commencing on or after the 13th
day of December 1996.

(Sgd.) W. S. COLEMAN,
[L.S] Chief Commissioner.

Schedule.
1. Clause 14.�Overtime: Delete paragraph (f) in subclause

(3) of this clause and insert in lieu thereof the following:
(f) Subject to the provisions of paragraph (g) of this

subclause, an employee required to work overtime
for more than two hours shall be supplied with a
meal by the employer or be paid $6.80 for a meal
and, if owing to the amount of overtime worked, a
second or subsequent meal is required, the employee
shall be supplied with each such meal by the em-
ployer or be paid $4.60 for each meal so required.

MOTEL, HOSTEL, SERVICE FLATS AND
BOARDING HOUSE WORKERS� AWARD 1976

No. 29 of 1974.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Federated Liquor and Allied Industries Employees� Union
of Australia, Western Australian Branch, Union of Workers

and
Toorak Lodge and Others.

No. 1781 of 1996.
Motel, Hostel, Service Flats and Boarding House Workers�

Award, 1976.
COMMISSIONER J.F. GREGOR .

4 February 1997.
Order.

HAVING heard Mr E Fry on behalf of the first named party
and Mr C Keys on behalf of the second named party, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Motel, Hostel, Service Flats and Boarding
House Workers� Award, 1976, be varied in accordance
with the following Schedule and that such variation shall
have effect from the beginning of the first pay period com-
mencing on or after 4 February 1997.

(Sgd.) J.F. GREGOR,
[L.S] Commissioner.

Schedule.
1. Clause 9.�Additional Rates for Ordinary Hours. Delete

this clause and insert in lieu thereof the following:
9.�ADDITIONAL RATES FOR ORDINARY

HOURS
(1) An employee who is required to work any ordinary

hours prior to 7.00 am or after 7.00 pm on any day
Monday to Friday, both inclusive, shall be paid at
the rate of an extra $1.12 per hour for each such
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hour, or part thereof worked. Provided that any em-
ployee who works the majority of his/her ordinary
hours between midnight and 7.00 am shall be paid
$1.17 per hour extra for each such hour, or part
thereof worked.

(2) All time worked during the ordinary hours of work
on Saturdays and Sundays shall be paid for at the
rate of time and a half.

(3) An employee who is required to work any of his/her
ordinary hours on any day in more than one period
of employment, other than for meal breaks as pre-
scribed in accordance with the provisions of Clause
13.�Meal Breaks of this Award, shall be paid an
allowance of $1.85 per day, for such broken work
period worked.

(4) The provisions of subclauses (1) and (2) hereof shall
not apply to any work performed on a holiday and to
which the provisions of subclause (2) of Clause 17.�
Holidays are applicable.

(5) The provisions of this clause shall not apply to casual
employees.

2. Clause 11.�Casual Employee. Delete subclause (3) of
this clause and insert in lieu thereof the following:

(3) A casual employee shall be paid only the following
hourly wage rates for any work performed:

Days
Other than Holidays
Holidays

$ $
CLASSIFICATIONS
(total wage per hour):
(1) Chef 13.78 22.55
(2) Qualified Cook 12.81 20.93
(3) Cook Employed Alone 12.24 19.98
(4) Breakfast and/or

Other Cooks 12.11 19.77
(5) Bar Attendant�

Category 1 12.22 19.95
(6) Bar Attendant�

Category 2 12.46 20.34
(7) Cellarman 12.52 20.45
(8) Head Waiter/Waitress 12.81 20.93
(9) Head Steward/Stewardess 12.81 20.93

(10) Hostess 12.81 20.93
(11) Waiter/Waitress 11.95 19.49
(12) Steward/Stewardess 11.95 19.49
(13) Housekeeper/Supervisor 13.10 21.41
(14) Night Porter 11.83 19.30
(15) Hall Porter 11.83 19.30
(16) Lift Attendant 11.83 19.30
(17) Cashier 12.22 19.95
(18) Snack Bar Attendant 11.95 19.49
(19) Butcher 12.81 20.93
(20) Kitchenhand 11.83 19.30
(21) Commissionaire and/or Car

Parking Attendant 11.83 19.30
(22) Security Officer 12.81 20.93
(23) Timekeeper 12.22 19.95
(24) Storeman 12.11 19.77
(25) Housemaid 11.83 19.30
(26) Laundress 11.83 19.30
(27) Cleaner 11.83 19.30
(28) Maintenance Man 12.81 20.93
(29) Gardener 11.83 19.30
(30) Yardman 11.83 19.30
(31) General Hand 11.83 19.30

The rates of pay in this award include three arbitrated safety
net adjustments totalling $24.00 per week (63 cents per hour)
available under the Arbitrated Safety Net Adjustment Princi-

ple pursuant to either the December 1993 State Wage Deci-
sion, the December 1994 State Wage Decision and the March
1996 State Wage Decision. The first, second and third $8.00
per week (21 cents per hour) arbitrated safety net adjustments
may be offset to the extent of any wage increases payable since
1 November 1991 pursuant to enterprise agreements or con-
sent awards or award variations to give effect to enterprise
agreements, insofar as that wage increase or part of it has not
previously been used to offset an arbitrated safety net adjust-
ment. Increases made under previous State Wage Case Princi-
ples or under the current Statement of Principles, excepting
those resulting from enterprise agreements, are not to be used
to offset arbitrated safety adjustments.

3. Clause 14.�Meal Money. Delete this clause and insert
in lieu thereof the following:

14.�MEAL MONEY
Any employee who is required to work overtime for two

hours or more on any day, without being notified on the previ-
ous day or earlier, that he or she will be so required to work
such overtime, will either be supplied with a substantial meal
by the employer or be paid $6.90 meal money.

4. Clause 21.�Wages. Delete this clause and insert in lieu
thereof the following:

21.�WAGES
The following shall be the minimum fortnightly rates

of wages payable to employees covered by this award�
(1) (a) Classifications

Base Supple- Arbitrated Total
Rate mentary Safety Net Award
(per payment Adjustments Rate (per

fortnight) (per (per fortnight)
fortnight) fortnight)

$ $ $ $

(1) Chef 771.90 16.00 48.00 835.90
(2) Qualified Cook 719.20 16.00 48.00 783.20
(3) Cook Employed Alone 678.20 16.00 48.00 742.20
(4) Breakfast and/or

Other Cooks 671.50 16.00 48.00 735.50
(5) Bar Attendant�

Category 1 677.20 16.00 48.00 741.20
(6) Bar Attendant�

Category 2 690.00 16.00 48.00 754.00
(7) Cellarman 693.60 16.00 48.00 757.60
(8) Head Waiter/Waitress 719.20 16.00 48.00 783.20
(9) Head Steward/

Stewardess 719.20 16.00 48.00 783.20
(10) Hostess 719.20 16.00 48.00 783.20
(11) Waiter/Waitress 662.50 16.00 48.00 726.50
(12) Steward/Stewardess 662.50 16.00 48.00 726.50
(13) Housekeeper/

Supervisor 734.80 16.00 48.00 798.80
(14) Night Porter 656.30 16.00 48.00 720.30
(15) Hall Porter 656.30 16.00 48.00 720.30
(16) Lift Attendant 656.30 16.00 48.00 720.30
(17) Cashier 677.20 16.00 48.00 741.20
(18) Snack Bar Attendant 662.50 16.00 48.00 726.50
(19) Butcher 719.20 16.00 48.00 783.20
(20) Kitchenhand 656.30 16.00 48.00 720.30
(21) Commissionaire and/

or Car Parking
Attendant 656.30 16.00 48.00 720.30

(22) Security Officer 719.20 16.00 48.00 783.20
(23) Timekeeper 677.20 16.00 48.00 741.20
(24) Storeman 671.50 16.00 48.00 735.50
(25) Housemaid 656.30 16.00 48.00 720.30
(26) Laundress 656.30 16.00 48.00 720.30
(27) Cleaner 656.30 16.00 48.00 720.30
(28) Maintenance Man 719.20 16.00 48.00 783.20
(29) Gardener 656.30 16.00 48.00 720.30
(30) Yardman 656.30 16.00 48.00 720.30
(31) General Hand 656.30 16.00 48.00 720.30
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(b) Supplementary Payments
Supplementary payments prescribed in this clause
are in substitution of any overaward payment as de-
fined hereunder which would otherwise have been
paid as at the date of this variation to the award.
�Overaward payment� is defined as the amount
(whether it be termed �Overaward payment�, �at-
tendance bonus�, or any similar term) which an em-
ployee would receive in excess of the �award wage�
for the classification in which such employee is en-
gaged. Provided that such payment shall exclude
overtime, shift allowance, penalty rates, disability
allowances, fares and travelling time allowance and
any other ancillary payments of a like nature pre-
scribed by this award.

(c) Arbitrated Safety Net Adjustments
The rates of pay in this award include three arbi-
trated safety net adjustments totalling $24.00 per
week available under the Arbitrated Safety Net Ad-
justment Principle pursuant to either the December
1993 State Wage Decision, the December 1994 State
Wage Decision and the March 1996 State Wage De-
cision. The first, second and third $8.00 per week
arbitrated safety net adjustments may be offset to
the extent of any wage increases payable since 1
November 1991 pursuant to enterprise agreements
or consent awards or award variations to give effect
to enterprise agreements, insofar as that wage in-
crease or part of it has not previously been used to
offset an arbitrated safety net adjustment. Increases
made under previous State Wage Case Principles or
under the current Statement of Principles, excepting
those resulting from enterprise agreements, are not
to be used to offset arbitrated safety adjustments.

(2) In-Charge Rates:
An employee (other than a Chef, Housekeeper/Supervisor,

Head Waiter/Waitress or Head Steward/Stewardess) who is
appointed and placed in charge of other employees by the
employer shall be paid the following rates in addition to his or
her normal wage�

Per
Fortnight
$

(a) if placed in charge of
less than 6 employees 18.70

(b) if placed in charge of
6 to 10 employees 25.00

(c) if placed in charge of
11 to 20 employees 28.70

(d) if placed in charge of
more than 20 employees 48.10

5. Clause 24.�Bar Work. Delete this clause and insert in
lieu thereof the following:

24.�BAR WORK
(1) Any employee, other than a Bar Attendant who, in

addition to his or her normal duties is required to
dispense liquor from a bar, shall be paid at a flat rate
of 73 cents per day in addition to the rate prescribed
for such normal duties.

(2) Any employee employed as a Bar Attendant who, in
addition to the ordinary work of such classification,
is required to be responsible for and/or the purchas-
ing of stock, shall be paid an amount of $12.00 per
fortnight in addition to the rate prescribed for a Bar
Attendant.

6. Clause 26.�Uniforms and Laundering. Delete subclauses
(2) and (3) of this clause and insert in lieu thereof the follow-
ing:

(2) Subject to subclause (3) hereof, an employer requir-
ing any of the articles of clothing to be worn as de-
scribed in subclause (1) of this clause, shall cause
such clothing to be laundered at his/her own expense
or otherwise shall pay to the employee concerned
$4.80 per fortnight worked as a laundry allowance.
The allowance provided herein shall be halved for

employees who work less than half the standard hours
each fortnight.

(3) Where a cook wears the ordinary apparel usually
worn by cooks such as black and white check or white
trousers, white coats, white shirt, white apron and
cap, such garments shall be laundered at the employ-
er�s expense or otherwise the employee shall be paid
$7.30 per fortnight worked as a laundry allowance.
The allowance provided herein shall be halved for
employees who work less than thirty-eight ordinary
hours each fortnight.

7. Clause 27.�Protective Clothing. Delete subclause (1) of
this clause and insert in lieu thereof the following:

(1) Employees who are required to wash dishes, clean
toilets or otherwise handle detergents, acids, soaps
or any injurious substances, shall be supplied with
rubber gloves free of charge by the employer, or be
paid, in lieu, an allowance of $2.40 per fortnight
worked. The allowance provided herein shall be
halved for employees who work less than thirty-eight
hours each fortnight.

8. Clause 28.�Employee Equipment. Delete this clause and
insert in lieu thereof the following:

28.�EMPLOYEE EQUIPMENT
All knives, choppers, tools, brushes, towels and other

utensils, implements and material which may be required
to be used by the employee for the purpose of carrying
out his/her duties, shall be supplied by the employer free
of charge. Provided that where an employee is required
by the employer to use his/her own knives he shall be
paid an allowance of $9.70 per fortnight worked. The
allowance provided herein shall be halved for employees
who work less than thirty-eight hours each fortnight.

RESTAURANT, TEAROOM AND CATERING
WORKERS� AWARD 1979

No. R48 of 1978.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Federated Liquor and Allied Industries Employees� Union
of Australia, Western Australian Branch, Union of Workers

and
Western Australian Hotels and Hospitality Association

Incorporated (Union of Employers) and Others.
No. 1782 of 1996.

Restaurant, Tearoom and Catering Workers� Award, 1979
COMMISSIONER J.F. GREGOR.

4 February 1997.
Order.

HAVING heard Mr E Fry on behalf of the first named party
and Mr C Keys on behalf of the second named party, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Restaurant, Tearoom and Catering Workers�
Award, 1979, be varied in accordance with the following
Schedule and that such variation shall have effect from
the beginning of the first pay period commencing on or
after 4 February 1997.

(Sgd.) J.F. GREGOR,
[L.S] Commissioner.
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Schedule.
1. Clause 9.�Additional Rates for Ordinary Hours. Delete

this clause and insert in lieu thereof the following:
9.�ADDITIONAL RATES FOR ORDINARY

HOURS
(1) An employee who is required to work any ordinary

hours prior to 7.00 am or after and 7.00 pm on any
day Monday to Friday, both inclusive, shall be paid
at the rate of an extra $1.12 per hour for each such
hour, or part thereof worked. Provided that any em-
ployee who works the majority of his/her ordinary
hours between midnight and 7.00 am shall be paid
$1.17 per hour extra for each such hour, or part
thereof worked.

(2) All time worked during the ordinary hours of work
on Saturdays and Sundays shall be paid for at the
rate of time and a half.

(3) An employee who is required to work any of his/her
ordinary hours on any day in more than one period
of employment, other than for meal breaks as pre-
scribed in accordance with the provisions of Clause
13.�Meal Breaks of this Award, shall be paid an
allowance of $1.85 per day, for such broken work
period worked.

(4) The provisions of subclauses (1) and (2) hereof shall
not apply to any work performed on a holiday and to
which the provisions of subclause (2) of Clause 17.�
Holidays are applicable.

(5) The provisions of this clause shall not apply to casual
employees.

2. Clause 11.�Casual Employees. Delete subclause (3) of
this clause and insert in lieu thereof the following:

(3) A casual employee shall be paid only the following
hourly wage rates for any work performed:

Days
Other than Holidays
Holidays

$ $
CLASSIFICATIONS
(total wage per hour):
(1) Chef 13.78 22.55
(2) Qualified Cook 12.81 20.93
(3) Cook Employed Alone 12.24 19.98
(4) Breakfast and/or

Other Cooks 12.11 19.77
(5) Bar Attendant�

Category 1 12.22 19.95
(6) Bar Attendant�

Category 2 12.46 20.34
(7) Head Waiter/Waitress 12.81 20.93
(8) Head Steward/Stewardess 12.81 20.93
(9) Hostess 12.81 20.93

(10) Waiter/Waitress 11.95 19.49
(11) Steward/Stewardess 11.95 19.49
(12) Cashier 12.22 19.95
(13) Counterhand 11.95 19.49
(14) Kitchenhand 11.83 19.30
(15) Laundress 11.83 19.30
(16) Cleaner 11.83 19.30
(17) Yardman 11.83 19.30
(18) General Hand 11.83 19.30

The rates of pay in this award include three arbitrated safety
net adjustments totalling $24.00 per week (63 cents per hour)
available under the Arbitrated Safety Net Adjustment Princi-
ple pursuant to either the December 1993 State Wage Deci-
sion, the December 1994 State Wage Decision and the March
1996 State Wage Decision. The first, second and third $8.00
per week (21 cents per hour) arbitrated safety net adjustments
may be offset to the extent of any wage increase payable since
1 November 1991 pursuant to enterprise agreements or con-
sent awards or award variations to give effect to enterprise
agreements, insofar as that wage increase or part of it has not

previously been used to offset an arbitrated safety net adjust-
ment. Increases made under previous State Wage Case Princi-
ples or under the current Statement of Principles, excepting
those resulting from enterprise agreements, are not to be used
to offset arbitrated safety adjustments.

3. Clause 14.�Meal Money. Delete this clause and insert
in lieu thereof the following:

14.�MEAL MONEY
Any employee who is required to work overtime for

two hours or more on any day, without being notified on
the previous day or earlier, that he or she will be so re-
quired to work such overtime, will either be supplied with
a substantial meal by the employer or be paid $6.90 meal
money.

4. Clause 21.�Wages. Delete this clause and insert in lieu
thereof the following:

21.�WAGES
The following shall be the minimum fortnightly rates

of wages payable to employees covered by this award�
(1) (a) Classifications

Base Supple- Arbitrated Total
Rate mentary Safety Net Award
(per payment Adjustments Rate (per

fortnight) (per (per fortnight)
fortnight) fortnight)

$ $ $ $

(1) Chef 771.90 16.00 48.00 835.90
(2) Qualified Cook 719.20 16.00 48.00 783.20
(3) Cook Employed Alone 678.20 16.00 48.00 742.20
(4) Breakfast and/or Other

Cooks 671.50 16.00 48.00 735.50
(5) Bar Attendant�

Category 1 677.20 16.00 48.00 741.20
(6) Bar Attendant�

Category 2 690.00 16.00 48.00 754.00
(7) Head Waiter/Waitress 719.20 16.00 48.00 783.20
(8) Head Steward/

Stewardess 719.20 16.00 48.00 783.20
(9) Hostess 719.20 16.00 48.00 783.20

(10) Waiter/Waitress 662.50 16.00 48.00 726.50
(11) Steward/Stewardess 662.50 16.00 48.00 726.50
(12) Cashier 677.20 16.00 48.00 741.20
(13) Counterhand 662.50 16.00 48.00 726.50
(14) Kitchenhand 656.30 16.00 48.00 720.30
(15) Laundress 656.30 16.00 48.00 720.30
(16) Cleaner 656.30 16.00 48.00 720.30
(17) Yardman 656.30 16.00 48.00 720.30
(18) General Hand 656.30 16.00 48.00 720.30

(b) Supplementary Payments
Supplementary payments prescribed in this clause
are in substitution of any overaward payment as de-
fined hereunder which would otherwise have been
paid as at the date of this variation to the award.
�Overaward payment� is defined as the amount
(whether it be termed �Overaward payment�, �at-
tendance bonus�, or any similar term) which an em-
ployee would receive in excess of the �award wage�
for the classification in which such employee is en-
gaged. Provided that such payment shall exclude
overtime, shift allowance, penalty rates, disability
allowances, fares and travelling time allowance and
any other ancillary payments of a like nature pre-
scribed by this award.

(c) Arbitrated Safety Net Adjustments
The rates of pay in this award include three arbi-
trated safety net adjustments totalling $24.00 per
week available under the Arbitrated Safety Net Ad-
justment Principle pursuant to either the December
1993 State Wage Decision, the December 1994 State
Wage Decision and the March 1996 State Wage De-
cision. The first, second and third $8.00 per week
arbitrated safety net adjustments may be offset to
the extent of any wage increase payable since 1 No-
vember 1991 pursuant to enterprise agreements or
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consent awards or award variations to give effect to
enterprise agreements, insofar as that wage increase
or part of it has not previously been used to offset an
arbitrated safety net adjustment. Increases made un-
der previous State Wage Case Principles or under
the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be
used to offset arbitrated safety adjustments.

(2) In-Charge Rates
An employee (other than a Chef, Housekeeper/Supervisor,

Head Waiter/Waitress or Head Steward/Stewardess) who is
appointed and placed in charge of other employees by the
employer shall be paid the following rates in addition to his or
her normal wage�

Per
Fortnight
$

(a) if placed in charge of
less than 6 employees 18.70

(b) if placed in charge of
6 to 10 employees 25.00

(c) if placed in charge of
11 to 20 employees 28.70

(d) if placed in charge of
more than 20 employees 48.10

5. Clause 24.�Bar Work. Delete this clause and insert in
lieu thereof the following:

24.�BAR WORK
(1) Any employee, other than a Bar Attendant who, in

addition to his or her normal duties is required to
dispense liquor from a bar, shall be paid a flat rate of
73 cents per day in addition to the rate prescribed
for such normal duties.

(2) Any employee employed as a Bar Attendant who, in
addition to the ordinary work of such classification,
is required to be responsible for and/or the purchas-
ing of stock, shall be paid an amount of $12.00 per
fortnight in addition to the rate prescribed for a Bar
Attendant.

6. Clause 26.�Uniforms and Laundering. Delete subclauses
(2) and (3) of this clause and insert in lieu thereof the follow-
ing:

(2) Subject to subclause (3) hereof, an employer requir-
ing any of the articles of clothing to be worn as de-
scribed in subclause (1) of this clause, shall cause
such clothing to be laundered at his/her own expense
or otherwise shall pay to the employee concerned
$4.80 per fortnight worked as a laundry allowance.
The allowance provided herein shall be halved for
employees who work less than half the standard or-
dinary hours each fortnight.

(3) Where a cook wears the ordinary apparel usually
worn by cooks such as black and white check or white
trousers, white coats, white shirt, white apron and
cap, such garments shall be laundered at the employ-
er�s expense or otherwise the employee shall be paid
$7.30 per fortnight worked as a laundry allowance.
The allowance provided herein shall be halved for
employees who work less than half the standard or-
dinary hours each fortnight.

7. Clause 27.�Protective Clothing. Delete subclause (1) of
this clause and insert in lieu thereof the following:

(1) Employees who are required to wash dishes, clean
toilets or otherwise handle detergents, acids, soaps
or any injurious substances, shall be supplied with
rubber gloves free of charge by the employer, or be
paid, in lieu, an allowance of $2.40 per fortnight
worked. The allowance provided herein shall be
halved for employees who work less than half the
standard ordinary hours each fortnight.

8. Clause 28.�Workers� Equipment. Delete this clause and
insert in lieu thereof the following:

28.�WORKER�S EQUIPMENT
All knives, choppers, tools, brushes, towels, and other

utensils, implements and materials which may be required

to be used by the employee for the purpose of carrying
out his/her duties, shall be supplied by the employer free
of charge. Provided that where an employee is required
by the employer to use his/her own knives he/she shall
be paid an allowance of $9.70 per fortnight worked. The
allowance provided herein shall be half for employees
who work less than half the standard ordinary hours each
fortnight.

TRANSPORT WORKERS� (BURSWOOD ISLAND
RESORT) AWARD 1987

No. A2 of 1987.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Transport Workers� Union of Australia, Industrial Union of

Workers, Western Australian Branch
and

Burswood Management Limited.
No. 1364 of 1996.

Transport Workers� (Burswood Island Resort) Award 1987.
COMMISSIONER P. E. SCOTT.

3 January 1997.
Order.

HAVING heard Ms R McGinty on behalf of the Applicant
and Mr G R Blyth on behalf of the Respondent, and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders:

THAT the Transport Workers� (Burswood Island Re-
sort) Award 1987 be varied in accordance with the fol-
lowing Schedule and that such variation shall have effect
on and from the 9th day of December 1996.

(Sgd.) P. E. SCOTT,
[L.S] Commissioner.

Schedule.
1. Clause 8.�Wages: Delete this clause and insert the fol-

lowing in lieu thereof:
(1) Adult Employee

Bus Drivers (including Service, Tour, Charter Bus
Drivers) driving a passenger vehicle having seating
capacity for�

Base Rate Safety Net Total Wage
Adjustment Per Fortnight

$ $ $

(i) under 25 adult persons 750.90 32.00 782.90
(ii) 25 adult persons or more 765.30 32.00 797.30
(iii) Car/Limousine Driver 721.00 32.00 753.00

(2) The rates of pay in this award include the first $8.00
per week arbitrated safety net adjustment payable
under the December 1994 State Wage Decision. The
first $8.00 per week arbitrated safety net adjustment
may be offset to the extent of any wage increase as a
result of agreements reached at enterprise level since
1 November, 1991. Increases made under previous
State Wage Case Principles or under the current State-
ment of Principles, excepting those resulting from
enterprise agreements, are not to be used to offset
arbitrated safety net adjustments.

(3) The rates of pay in this award include the second
$8.00 per week arbitrated safety net adjustment pay-
able under the December, 1994 State Wage Deci-
sion. This second $8.00 per week arbitrated safety
net adjustment may be offset to the extent of any
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wage increase payable since 1 November, 1991, pur-
suant to enterprise agreements, enterprise flexibility
agreements or consent awards or award variations
to give effect to enterprise agreements, insofar as
that wage increase has not previously been used to
offset an arbitrated safety net adjustment. Increases
made under previous State Wage Case Principles or
under the current Statement of Principles, excepting
those resulting from enterprise agreements, are not
to be used to offset arbitrated safety net adjustments.

AWARDS/AGREEMENTS—
Application for variation of—

No variation resulting—
NURSES� (PRIVATE HOSPITALS) AWARD

No. 1 of 1966.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

The Australian Nursing Federation, Industrial Union of
Workers Perth

and
Alfred Carson Hospital & Others.

No. 481 of 1996.
COMMISSIONER J. F GREGOR.

7 February 1997.
Order.

WHEREAS on 22 March 1996 the Australian Nursing Fed-
eration, Industrial Union of Workers applied to the Commis-
sion for an order varying the Nurses� (Private Hospitals) Award
No. 1 of 1996 in accordance with a schedule attached to the
said application; and

WHEREAS the Commission listed the application for a con-
ference pursuant to Section 32 of the Industrial Relations Act
1979 on 31st January 1997; and

WHEREAS on 30 January 1997 the Commission received a
letter from the Australian Nursing Federation, Industrial Union
of Workers which advised the Commission that the conference
was no longer required because an agreement had been reached
between the parties that the Nurses� (Private Hospitals) Award
would be subject to an application for cancellation; and

WHEREAS on 30 January 1997 the Commission advised
the parties that the conference scheduled for the 31 January
1997 is cancelled and therefore Application No. 481/1996
would be struck out.

NOW THEREFORE pursuant to the powers contained in the
Industrial Relations Act, 1979, the Commission hereby orders:

THAT the application be struck out.
(Sgd.) J.F. GREGOR,

[L.S] Commissioner.

NOTICES—
Award/Agreement matters—

Application No. AG 10 of 1997
APPLICATION FOR REGISTRATION OF AN

INDUSTRIAL AGREEMENT TITLED
�THE CEREBRAL PALSY ASSOCIATION OF

WESTERN AUSTRALIA LTD EMPLOYEES WAGE
AGREEMENT�

NOTICE is given that an application has been made to the
Commission by the Disabled Workers� Union of Western
Australia under the Industrial Relations Act 1979 for
registration of the above Agreement.

As far as relevant, those parts of the Agreement which relate
to area of operation or scope are published hereunder.

2.�SCOPE
This Agreement applies to persons with disabilities who are

eligible for receipt of the Disability Support Pension and
membership to the Disabled Workers Union of Western
Australia (�the Union�), and who are employed by The
Cerebral Palsy Association of Western Australia Ltd (�the
Employer�) at any of the employer�s premises.

A copy of the Agreement may be inspected at my office at
National Mutual Centre, 111 St George�s Terrace, Perth.

Registrar.
21 January 1997.

Application No. AG 11 of 1997
APPLICATION FOR REGISTRATION OF AN

INDUSTRIAL AGREEMENT TITLED
�GOOD SAMARITAN INDUSTRIES (GSI) EMPLOYEES

WAGE AGREEMENT�
NOTICE is given that an application has been made to the
Commission by the Disabled Workers� Union of Western
Australia under the Industrial Relations Act 1979 for
registration of the above Agreement.

As far as relevant, those parts of the Agreement which relate
to area of operation or scope are published hereunder.

2.�SCOPE
This Agreement applies to persons with disabilities who are

eligible for receipt of the Disability Support Pension and
membership to the Disabled Workers Union of Western
Australia (�the Union�), and who are employed by Good
Samaritan Industries (GSI) (�the Employer�) at any of the
employer�s premises.

A copy of the Agreement may be inspected at my office at
National Mutual Centre, 111 St George�s Terrace, Perth.

Registrar.
21 January 1997.

Application No. 84 of 1997
APPLICATION FOR VARIATION OF AWARD

ENTITLED �GRAIN HANDLING MAINTENANCE
WORKERS AWARD�

NOTICE is given that an application has been made to the
Commission by the Communications, Electrical, Electronic,
Energy, Information, Postal, Plumbing and Allied Workers�
Union of Australia, Engineering and Electrical Division, WA
Branch under the Industrial Relations Act 1979 for a variation
of the above Award.

As far as relevant, those parts of the proposed variation which
relate to area of operation or scope are published hereunder.

Clause 3.�Area and Scope: Delete this clause and insert in
lieu�

3.�AREA AND SCOPE
This award relates to all work done by maintenance

employees employed in Co-Operative
Bulk Handling Limited in the State of Western Australia in

any calling mentioned in Clause 27.�Wages of this award.
A copy of the proposed variation may be inspected at my

office at National Mutual Centre, 111 St George�s Terrace,
Perth.

Registrar.
20 January 1997.
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Application No. AG 12 of 1997
APPLICATION FOR REGISTRATION OF AN

INDUSTRIAL AGREEMENT TITLED
�PARAPLEGIC�QUADRIPLEGIC ASSOCIATION OF

WA (INC) EMPLOYEES WAGE AGREEMENT�
NOTICE is given that an application has been made to the
Commission by the Disabled Workers� Union of Western
Australia under the Industrial Relations Act 1979 for
registration of the above Agreement.

As far as relevant, those parts of the Agreement which relate
to area of operation or scope are published hereunder.

2.�SCOPE
This Agreement applies to persons with disabilities who are

eligible for receipt of the Disability Support Pension and
membership to the Disabled Workers Union of Western
Australia (�the Union�), and who are employed by the
Paraplegic-Quadriplegic Association of WA (Inc.) (�the
Employer�) at any of the employer�s premises.

A copy of the Agreement may be inspected at my office at
National Mutual Centre, 111 St George�s Terrace, Perth.

Registrar.
21 January 1997.

Application No. P 47 of 1994
APPLICATION FOR VARIATION OF AWARD
ENTITLED �PUBLIC SERVICE AWARD 1992

NO. PSA A4 OF 1989�
NOTICE is given that an application has been made to the
Commission by The Public Service Commissioner under the
Industrial Relations Act 1979 for a variation of the above
Award.

As far as relevant, those parts of the proposed variation which
relate to area of operation or scope are published hereunder.

Clause 4.�Scope:  Delete this clause and insert in lieu
thereof the following�

This Award shall apply to all public service officers
who are members of or eligible to be members of the
Civil Service Association of Western Australia (Inc), ap-
pointed as public servants under Part 3 of the Public Sec-
tor Management Act 1994.

A copy of the proposed variation may be inspected at my of-
fice at National Mutual Centre, 111 St George�s Terrace, Perth.

Registrar.
3 February 1997.

Application No. AG 13 of 1997
APPLICATION FOR REGISTRATION OF AN

INDUSTRIAL AGREEMENT TITLED
�ROYAL INSTITUTE FOR THE BLIND EMPLOYEES

WAGE AGREEMENT�
NOTICE is given that an application has been made to the
Commission by the Disabled Workers� Union of Western
Australia under the Industrial Relations Act 1979 for
registration of the above Agreement.

As far as relevant, those parts of the Agreement which relate
to area of operation or scope are published hereunder.

2.�SCOPE
This Agreement applies to persons with disabilities who are

eligible for receipt of the Disability Support Pension and
membership to the Disabled Workers Union of Western
Australia (�the Union�), and who are employed by the Royal
Institute for the Blind (�the Employer�) at any of the
employer�s premises.

A copy of the Agreement may be inspected at my office at
National Mutual Centre, 111 St George�s Terrace, Perth.

Registrar.
21 January 1997.

Application No. AG 37 of 1997
APPLICATION FOR REGISTRATION OF AN INDUS-

TRIAL AGREEMENT TITLED
�WANDOO �B� HOOKUP AND COMMISSIONING

PROJECT AGREEMENT 1996�
NOTICE is given that an application has been made to the
Commission by AOC Australia Pty Ltd under the Industrial
Relations Act 1979 for registration of the above Agreement.

As far as relevant, those parts of the Agreement which relate
to area of operation or scope are published hereunder.

3.�PARTIES BOUND
This Agreement shall bind AOC Australia Pty Ltd, and the

Automotive, Food, Metals, Engineering, Printing and Kin-
dred Industries Union of Workers (Western Australia Branch);
the Communications, Electrical, Electronic, Energy, Informa-
tion, Postal, Plumbing and Allied Services Union of Australia
(Western Australian Branch); and the Australian Workers Un-
ion.

4.� SCOPE OF AGREEMENT
This Agreement shall define the wages and conditions of

employment for all employees, which will number approxi-
mately 200, engaged on the Hook-up and Commissioning of
the Wandoo �B� Platform.

A copy of the Agreement may be inspected at my office at
National Mutual Centre, 111 St George�s Terrace, Perth.

REGISTRAR.
5 February 1997.

UNFAIR DISMISSAL/
CONTRACTUAL

ENTITLEMENTS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

James Matthew Aldridge
and

Killerby Vineyards Pty Ltd
No. 1647 of 1996.

COMMISSIONER A. R. BEECH.
24 January 1997.

Reasons for Decision.
THE COMMISSIONER: Mr Aldridge was employed as a
winemaker by Killerby Vineyards Pty Ltd. He has brought two
claims to the Commission. His first claim is that it was part of
his contract of employment that he be paid a share of the profits
of the company pursuant to the original contract between him
and Doctor Killerby in 1991. His second claim is for outstand-
ing annual leave entitlements. Both claims raise different con-
siderations and will therefore be dealt with separately.
Profit Share

There are two problems for Mr Aldridge in respect of this
claim. The first problem is in proving that it was indeed a term
of his contract of employment with Killerby Vineyards that he
be paid a share of the profits. The second problem, more fun-
damental, is that, even if Mr Aldridge is successful in proving
that it was, the provision will be in breach of s.104(1) of the
Liquor Licensing Act, 1988.
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As to the first problem, I have not been persuaded that it
was indeed a term of Mr Aldridge�s contract of employment
with Killerby Vineyards Pty Ltd that he be paid a share of the
profits. My reasons for this conclusion are as follows. It is
common ground that it was a term of Mr Aldridge�s original
contract of employment with Doctor Killerby that he would
receive a profit share. The contract of employment is in writ-
ing and it is contained in clauses 4.5 to 4.9 of the Service
Agreement (exhibit 1). Doctor Killerby died on the 24th April
1991 and the issue then arises of the effect of Doctor Killerby�s
death upon the contract of employment. This will depend upon
whether the contract of employment was a personal contract
of employment with Doctor Killerby. In my view it was for
the reason that, although Doctor Killerby at the time of Mr
Aldridge�s employment was the Director of two businesses
(Leschenault Vineyards in which he was the sole Director,
and Leschenault Wines in which he was a partner with his
wife), the Service Agreement makes it plain that the parties to
the agreement are Mr Aldridge and Doctor Killerby. It would
have been different had the parties been Mr Aldridge and
Leschenault Vineyards. But this was not the case.

The evidence is that Mr Aldridge�s salary was paid by Doc-
tor Killerby from his own funds and not from the business of
Leschenault Wines which reinforces the conclusion that the
contract was a personal one. Further, although Doctor Killerby
originally proposed to Mr Aldridge that any reference to �Doc-
tor Killerby� in the Service Agreement also be a reference to
�his executors, assigns and transferees� (exhibit B) this was
changed at Mr Aldridge�s express insistence to �executors�
only. Although at first Mr Aldridge did not recall the conver-
sation with Mr Ben Killerby whereby that wording was al-
tered, I am satisfied on the evidence overall that the alteration
was made specifically because Mr Aldridge wanted the con-
tract of service to be with only Doctor Killerby because at the
time the property was for sale and he did not know who a
future employer might be. Had Mr Aldridge not insisted upon
that change, then a different conclusion would have been open
to the Commission. I am also satisfied on the authorities that
the death of a party to a contract of employment between natu-
ral persons automatically brings the contract to an end: La-
bour Law�Text and Materials, Creighton, Ford and Mitchell,
Law Book Company, 2nd edition 1993 at p.229; Contract of
Employment�Principles of Australian Employment Law,
Brooks, CCH 4th edition at p.52; Australian Labour Law,
McCallum, Pittard and Smith, Butterworths 1990 at p.121;
Australian Labour Law Reporter, CCH 1994 ¶2-005. There-
fore, although Mr Aldridge was employed following Doctor
Killerby�s death, it was not pursuant to his Service Agreement
with Doctor Killerby. His employment was with Leschenault
Vineyards by the actions of Mr Ben Killerby in his capacity as
executor to Doctor Killerby�s estate, and then with a partner-
ship between Leschenault Vineyards and Killerby Vineyards
and then, finally, with Killerby Vineyards Pty Ltd. Indeed, I
am satisfied that Mr Aldridge�s employment has been con-
tinuous. However, it has not been continuously under the Serv-
ice Agreement with Doctor Killerby. Rather, the terms of Mr
Aldridge�s contract of employment after the death of Doctor
Killerby were determined by the conversation between him
and Mr Ben Killerby and as determined by the conduct of the
parties over the period of the performance of the contract.
Whilst certainly the agreed terms of the contract were little
more than the salary to be paid and Mr Aldridge�s place of
accommodation, they are nonetheless the agreed terms, and
the only agreed terms of the contract of employment. And as
to those terms which may be able to be implied from the con-
duct of the parties, there is no conduct whatsoever to suggest
that the profit share was a part of the contract of employment.
Indeed, the evidence is to the contrary. In November 1992 Mr
Ben Killerby specifically arranged for the approval by the
Director of Liquor Licensing of a profit share involving his
mother but did not seek to do so in relation to Mr Aldridge
because he was of the view that profit share was not part of
Mr Aldridge�s contract of employment. And on the part of Mr
Aldridge, he never mentioned the profit share once in all the
years between Killerby Vineyards coming into existence on
the 1st March 1993 and the eventual termination of his em-
ployment in January 1997. While I am prepared to accept Mr
Aldridge�s evidence that he did not pursue the profit share in
the early part of his employment because he knew that the
business was not profitable and he acted in the interest of the

business, his evidence is not as applicable to later financial
circumstances of Killerby Vineyards Pty Ltd. As I understood
the answer given by Mr Ben Killerby to a specific question
from the Commission regarding the later financial position of
the company, an improvement in the financial circumstances
would, I have thought, prompted a comment from Mr Aldridge
at some time regarding the profit share, even if Mr Aldridge
decided not to pursue payment of it.

Mr Aldridge asserted that in September 1996 he wanted to
give notice of resignation and that Mr Ben Killerby referred
to the notice period under the �contract�, thus proving that
Killerby Vineyards considered itself also bound by the Serv-
ice Agreement. But during cross-examination Mr Aldridge
became less certain of this assertion and after considering the
evidence overall I am not sure whether Mr Killerby referred
to �the contract� or �the legal arrangement� between them.
The difference is critical here, and I am not able to accept Mr
Aldridge�s assertion as showing that Killerby Vineyards con-
sidered itself bound by the Service Agreement.

I also take into account that Mr Aldridge�s conditions of
employment changed over time, particularly in relation to ac-
commodation. Mr Aldridge commenced his employment in
the manager�s residence and this was a specific term of the
Service Agreement. During his employment with Killerby
Vineyards Mr Aldridge moved to the main house on the prop-
erty. This was an oral arrangement. Given the specific identi-
fication of the manager�s residence in the Service Agreement
and the requirement in clause 14 for any variation to the Serv-
ice Agreement to be in writing the fact that there was no writ-
ten alteration to the Service Agreement is another factor
supporting the view that the Service Agreement in fact had no
application to Mr Aldridge�s employment with Killerby Vine-
yards Pty Ltd. Of itself, the absence of any written alteration
regarding the accommodation does not compel this conclu-
sion, but seen in association with the other evidence, it is of
some significance.

I conclude there is no evidence upon which the Commis-
sion can find that it was a term, either express or implied, of
Mr Aldridge�s employment that he be paid a share of the prof-
its of Killerby Vineyards Pty Ltd.

Mr Aldridge�s second problem arises because by s.104(1)
of the Liquor Licensing Act, 1988, if a licensee remunerates
another person by reference to the proceeds or profits obtained
from the business carried on under the license, then an of-
fence is committed, unless the arrangement has been approved
by the Director of Liquor Licensing. It seems clear from the
facts that Killerby Vineyards Pty Ltd is a licensee and that no
approval was sought nor given in relation to a profit share
arrangement between Mr Aldridge and Killerby Vineyards.
Therefore, if Mr Aldridge was successful in proving that it
was a term of his contract of employment that he would re-
ceive a share of the profits of the business of Killerby Vine-
yards Pty Ltd, then both he and Killerby Vineyards Pty Ltd
would be committing an offence under the Liquor Licensing
Act, 1988. As such, it is highly questionable whether the Com-
mission would enforce such a term in the contract of employ-
ment. It is not the case that the contract of employment would
be rendered void because it is illegal but rather that, by reason
of public policy, the Commission should not lend its aid to a
person who bases his or her cause of action upon an illegal
act. The Commission is not the Supreme Court or a court of
justice acting according to the principles of the common law,
but rather a tribunal created by Statute exercising a limited
jurisdiction of a specialist nature which it is required to exer-
cise according to equity, good conscience and substantial merit
(see Robe River Iron Associates v Amalgamated Metal Work-
ers and Shipwrights Union of Western Australia and Others
(1987) 68 WAIG 4 per Olney J at 6).  All of the circumstances
will need to be examined including the question of illegality
at law and in equity, whether or not the prohibition is absolute
or subject to some qualification such as the issue of a licence
or whether the term of the contract is directly or indirectly
capable of performance without contravention of the statute
and whether the purpose of the statute is served by the penalty
provisions within it such that the imposition of an additional
sanction is not warranted (Nelson v Nelson (1995) 132 ALR
133). If the profit share was indeed a term of the contract of
employment, I would have been prepared to adjourn consid-
eration of Mr Aldridge�s claim in order to permit the parties to
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address the issue of illegality by seeking the approval of the
Director of Liquor Licensing for the arrangement. However,
that is not the case and it is appropriate merely to observe
that, unless and until approval of the Director of Liquor Li-
censing is given, the claimed benefit under Mr Aldridge�s con-
tract of employment is directly contrary to the Liquor Licensing
Act, 1988. As I understand Mr Aldridge�s position on this point,
he would not seek to press his claim if it was contrary to the
law. In that regard, his position is quite proper. I hasten to add
that, in making this claim, Mr Aldridge has acted with the
utmost good faith and propriety. Mr Aldridge�s position is that,
not only was he unaware of any illegality, but, given that the
original Service Agreement with Doctor Killerby was prepared
by Mr Ben Killerby who is Doctor Killerby�s son and who is
a solicitor, no illegality could have been anticipated by him.
That being the case, if the contract of service with Doctor
Killerby was also the contract of service with Killerby Vine-
yards Pty Ltd there ought similarly have been no anticipation
of illegality. I think Mr Aldridge�s reasoning is quite under-
standable. However the answer to that reasoning is that,
whereas s.104(1) may not apply to the circumstances of Mr
Aldridge�s employment by Doctor Killerby for the reason that
Doctor Killerby may not have been a licensee in respect of
Leschenault Vineyards (as distinct from Leschenault Wines),
it is quite clear that when Killerby Vineyards Pty Ltd took
over the business on the 1st March 1993 it was a licensee and
there was no question that s.104(1) applied to it from that date
forward.

For the above reasons Mr Aldridge�s claim under this head-
ing will be dismissed.
Annual Leave

Mr Aldridge�s claim for payment for annual leave not taken
at the time of termination is far more straightforward. Despite
some hesitancy on the part of Mr Ben Killerby regarding this
claim, it is now the case that Mr Aldridge has been paid for
his annual leave untaken at the time of his termination ac-
crued from the 1st December 1993 being the date of the intro-
duction of the Minimum Conditions of Employment Act, 1993.
Mr Aldridge�s claim remains for payment for untaken annual
leave from the commencement of his employment with Doc-
tor Killerby prior to that date.

The manner in which this is to be approached is as follows.
Although annual leave was not mentioned at all in the discus-
sion between Mr Ben Killerby and Mr Aldridge following the
death of Doctor Killerby, in my view it is open to imply the
annual leave provision claimed into the contract of employ-
ment. It is unarguable that the provision claimed has been a
standard condition of employment in this State since at least
1946 (see 26 WAIG 354) and it would indeed be most surpris-
ing if it could be shown that a person entered employment, or
an employer offered employment, without both parties assum-
ing that annual leave provisions would be a feature of it. In-
deed the introduction of the provision as part of the Minimum
Conditions of Employment Act, 1993 supports that conclu-
sion. In my view the annual leave provisions are necessary for
the reasonable operation of the contract of employment, or
indeed may be implied in a contract of employment by estab-
lished mercantile usage (Byrne v Australian Airlines Ltd (1995)
69 ALJR 797 per Brennan CJ, Dawson and Toohey JJ at 801).
I therefore find that the provision claimed by Mr Aldridge is a
term of his contract of employment with Killerby Vineyards
Pty Ltd. I also find, as referred to earlier in these Reasons,
that Mr Aldridge�s employment has been continuous since the
commencement of his employment with Doctor Killerby. There
is no evidence that there has been a break in his employment
or a period for which he has not been paid. It was a provision
of the contract of employment with Doctor Killerby that Mr
Aldridge would be paid in lieu of untaken annual leave: see
clause 7.3 of exhibit 1. The Memorandum of the 12th Decem-
ber 1995 (contained in exhibit 7) from Mr Ben Killerby to Mr
Aldridge regarding �holidays� which refers to days remain-
ing from 1991, 1992 and 1993 is sufficient for the Commis-
sion to determine that Mr Aldridge�s employment throughout
was continuous. I am further reinforced in that conclusion
given the evidence before me that Mr Aldridge�s employment
is to be seen against the background of his involvement with
the Killerby family. Mr Aldridge is married to Mr Ben
Killerby�s sister, Doctor Killerby was his father-in-law and
Mr Aldridge participated intimately in the changes to the vari-

ous business structures which occurred following the death of
Doctor Killerby.  Notwithstanding the different legal entities
which have constituted Mr Aldridge�s employers the facts of
this matter may well warrant the Commission piercing the cor-
porate veil to decide this part of the claim according to equity
and good conscience. The preparedness of Killerby Vineyards
Pty Ltd to recognise Mr Aldridge�s annual leave entitlement
as being valid only because of, and from the operation of, the
Minimum Conditions of Employment Act is too literal a view
of the situation. I therefore find that Killerby Vineyards Pty
Ltd has denied Mr Aldridge a benefit under his contract of
employment being payment for untaken annual leave from
the commencement of his employment with Doctor Killerby
until the 1st December 1993.

The decision of the Commission therefore, is that an Order
will issue dismissing so much of Mr Aldridge�s claim as re-
lates to the claim for profit share, and declaring that the bal-
ance of Mr Aldridge�s claim regarding pro rata annual leave
entitlement payable upon termination be granted. The Com-
mission requires the parties to endeavour to reach an agree-
ment on the quantum of the outstanding leave and submit an
appropriate order to the Commission reflecting that agreement.
Given that Mr Aldridge is resident in Victoria and will not be
returning to Western Australia for some considerable time,
the Commission will allow the parties one month to conclude
an agreement.

A Minute of Proposed Order to the above effect now issues.
Appearances: Mr J.M. Aldridge on his own behalf.
Mr G. Droppert (of counsel) on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
James Matthew Aldridge

and
Killerby Vineyards Pty Ltd.

No. 1647 of 1996.
COMMISSIONER A. R. BEECH.

5 February 1997.
Order.

HAVING HEARD Mr J.M. Aldridge on his own behalf as the
applicant and Mr G. Droppert (of counsel) on behalf of the
respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979, hereby�

(A) ORDERS:
THAT Mr Aldridge�s claim in relation to profit share
be dismissed;

(B) DECLARES:
THAT Mr Aldridge�s claim in relation to outstand-
ing annual leave entitlements be granted; and
ORDERS:
THAT the application be adjourned to allow the par-
ties to reach an agreement on the quantum in rela-
tion to this part of the claim.

(Sgd.) A. R. BEECH,
[L.S] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Mr I. Alestalo

and
Steves Nedlands Park Nominees Pty Ltd.

No. 1200 of 1996.
COMMISSIONER A.R. BEECH.

24 January 1997.
Reasons for Decision.

(Given extemporaneously at the conclusion of the
proceedings as edited by the Commissioner.)

THE COMMISSIONER: This matter is a claim lodged by Mr
I. Alestalo alleging that he was unfairly dismissed by Steves
Nedlands Park Hotel operated by the respondent. Mr Alestalo
claims that he was dismissed because he queried his wage rate
and that, for that reason, it is unfair.

For its part, the Hotel gives effectively three reasons for Mr
Alestalo�s termination. The first is that Mr Alestalo�s work
was unsatisfactory, the second is that there was a need to re-
duce the numbers of security staff employed at the Hotel and
thirdly, that Mr Alestalo�s querying his wage �above Mr
Maxted�s head� was seen as being a reason why he was cho-
sen for termination.

Before dealing with the question of the evidence and the
facts, it is also important to note that an issue has arisen that
Mr Alestalo was employed as a casual employee and the issue
arises as to whether or not, as a casual, he has been dismissed.
There is a difference between a casual employee not being
offered further work because of a downturn in work and a
casual employee being dismissed. In the former there is pos-
sibly not a dismissal, but in this case the facts reveal that Mr
Alestalo, although classified as casual, was employed on a
regular basis and had been so for approximately fourteen
months. The regularity of his employment was that he was
employed every Wednesday night, and indeed his evidence is
that he was employed on that basis. Further, his evidence is
that the onus was upon Mr Alestalo to inform the Hotel if he
was not going to be available on a Wednesday night rather
than on the Hotel to say when, or how frequently on each
occasion, it wanted Mr Alestalo to attend for work. On that
basis I agree with Mr Alestalo that, although he was desig-
nated casual, his employment was not as a true casual. Rather,
his employment had a more regular or part time nature about
it at least on the facts as they apply to Mr Alestalo. On that
basis I do not see his classification as casual as being a diffi-
culty to be overcome for the purposes of this matter.

As to the facts of the matter, it is trite to say that the Com-
mission can only decide the matter on the facts and the evi-
dence that have been proved before it. In this case Mr Alestalo
has given sworn evidence and some of that evidence was tested
by cross-examination by Mr Cockerill on the part of the Ho-
tel. In my view Mr Alestalo maintained his evidence, certainly
as to the essential facts. To my observation Mr Alestalo ap-
pears to be a credible witness and I have no reason from ob-
serving him to disbelieve his evidence.

As to the evidence to the contrary, there is no sworn evi-
dence before the Commission on the part of the Hotel. This is
a matter that was raised by the Commission during the course
of the proceedings. The only evidence that has been admitted,
and admitted over the objection of Mr Alestalo, is a written
statement from Mr Maxted who was the person who, when he
was employed at the Hotel, dismissed Mr Alestalo. It is appar-
ent that his evidence would be crucial yet he was not pro-
duced as a witness in these proceedings. The Commission was
informed that he is available in the metropolitan area, that he
is brick paving, but he is no longer employed by the Hotel. In
my view that is not a satisfactory reason for the non-attend-
ance of such a crucial witness. I note that, under the Regula-
tions, the respondent is able to summons a person to attend if
that person is unwilling and, in my view, if it is obvious that
such a person would have such important evidence to con-
tribute, if that person is not called then I am entitled to draw a
conclusion that his evidence would be unhelpful or at least
might not be helpful to the Hotel�s cause. In saying this, I
make no criticism of Mr Cockerill and indeed Mr Cockerill

did suggest that these proceedings be adjourned so that at some
other occasion Mr Maxted could be made available as a wit-
ness. In my view the suggestion made by the Hotel in these
proceedings is unreasonable and I was not prepared to ad-
journ the matter. It seemed to me that the Hotel had plenty of
notice as to the kind of evidence that it would need to bring in
order to justify its position. It has chosen to do so by way of a
statement from Mr Maxted and that has been accepted in evi-
dence.

The result, however, of the evidence before the Commis-
sion is that, where the evidence of Mr Alestalo conflicts with
any of the statements made by Mr Maxted in his written state-
ment, I prefer the evidence of Mr Alestalo. I also add that, to
some extent, Mr Alestalo�s version of the events is supported
by the evidence of Mr Kovacevic. However I do note that Mr
Kovacevic�s evidence does not prove that Mr Alestalo was
dismissed because he queried his wage rate. I am prepared to
accept Mr Kovacevic�s evidence that there was a discussion
between him and Mr Alestalo when Mr Alestalo said that, but
that is a different matter. The fact that the conversation oc-
curred does not prove that the reason for the dismissal was the
querying of his wages. Nonetheless I also accept the fact that
the circumstances of Mr Alestalo�s termination was, if not the
only factor, then a significant factor in Mr Kovacevic then
resigning his position on the spot, whether in protest or in
principle may not matter but, either way, it does appear to me
that some incident must have occurred which prompted that
resignation on the part of Mr Kovacevic. And I note that there
is no suggestion in the evidence before me that Mr Kovacevic
left for any other reason.

I therefore find that Mr Alestalo�s evidence is quite credible
and, as I have indicated, it is to be preferred to the evidence of
Mr Maxted.

On that basis the Commission finds that Mr Alestalo had been
employed from approximately the 1st July 1995 until the 14th
August 1996 at the Hotel in some security function, whether
classified as a doorman or a security officer does not really mat-
ter. I also find that the reason for Mr Alestalo�s dismissal is, as
he has indicated, that he queried his wages. Indeed no other con-
clusion is reasonably open to me on the evidence.

There are some other matters in relation to that that I also
mention. Mr Alestalo�s dismissal was in breach of the Hotel
and Tavern Workers� Award, 1978. That is, he was not given
one hour�s notice and, as notice had not been given to him
prior to him attending for work, he was not given two hours�
work as the award requires. The fact of the award breach is
not a matter for me, I am not in a position to enforce a breach
of the award, however the fact of its breach is, in my view, a
factor which can be taken into account by the Commission in
deciding whether or not a dismissal is fair or unfair. And in
my view the manner of the dismissal leads also to a conclu-
sion, although for slightly different reasons, that the dismissal
was unfair. I hasten to add that there was some evidence that
the Hotel tried to contact Mr Alestalo prior to him commenc-
ing his work on that Wednesday night, but on the evidence of
Mr Alestalo, and indeed I do not think that evidence is contra-
dicted, despite what may have been the efforts of the Hotel,
through no fault of Mr Alestalo the Hotel was not able to con-
tact him and he therefore did attend for work not knowing
that the Hotel intended to dismiss him.

I also add that I have read Mr Maxted�s statement and, even
if Mr Maxted�s statement is accepted, the following conclu-
sions can be drawn from it. Mr Maxted alleges that Mr Alestalo
had poor work performance and that is a fundamental reason
why the decision was made to dismiss. It is my understanding
that Mr Maxted had been employed for approximately the last
month of Mr Alestalo�s employment. There is no evidence
before me, nor any suggestion, that Mr Alestalo�s work in the
period prior to that one month prior to his termination was in
any way unsatisfactory. That being the case I would be some-
what surprised if Mr Alestalo�s work had deteriorated so rap-
idly within that final month that it would warrant his
termination. Further, I would have thought given Mr Alestalo�s
length of employment that, if Mr Alestalo�s work had deterio-
rated so rapidly, then something more formal by way of warn-
ing to allow him to improve his work performance would have
been fair in Mr Alestalo�s case and the fact that that was not
done would be, in my view, an additional reason why the dis-
missal was unfair.
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I understand from Mr Cockerill�s submissions that the Ho-
tel will be concerned that someone should have been dismissed
for querying their wages. That concern is rightly held. I would
have thought it was understandably a right of any employee to
query the wage that he or she is paid and it is quite wrong for
somebody to be terminated for doing so. I accept Mr Cockerill�s
statement that the Hotel would be concerned and, indeed, that
in the time that the Hotel has been operating nothing of that
nature has occurred before. However from Mr Maxted�s own
statement, Mr Maxted stated, if I can quote, that he said to Mr
Alestalo that Mr Alestalo�s going above Mr Maxted�s head
after he had told him that Mr Maxted would deal with the
question of his wages was the straw that broke the camel�s
back. I am therefore satisfied that, even on Mr Maxted�s own
evidence, the fact that Mr Alestalo queried his wages was a
factor in Mr Maxted�s decision to dismiss him. I think that is
most inappropriate and wrong.

On the evidence in this case the query raised by Mr Alestalo
was raised quite properly and without any rancour on his part
with one of the persons responsible for the administration in
the Hotel and there does not seem to have been anything in
Mr Alestalo�s manner that could cause offence in his querying
his wages. Further, the evidence before me is that the query
was apparently very well based such that when particularly
Mr Cockerill became aware of the query and the nature of it
he took steps to rectify what was seen as an anomaly by the
Hotel. On that basis, not only should Mr Alestalo have a right
to query the wage that he was paid, it appears that his query
was entirely justified.

For all of the above reasons I therefore find that Mr Alestalo
was unfairly dismissed by the Hotel on the 14th August 1996.

Under the Industrial Relations Act 1979 the Commission is
obliged to re-instate persons who are unfairly dismissed un-
less that re-instatement is impracticable. That is the primary
remedy and it is not the case that merely because an employee
or an ex-employee does not claim re-instatement that it is
thereby impracticable. Whether re-instatement is impractica-
ble or not is a matter for the Commission to assess on the
evidence. On the evidence before me Mr Alestalo has given
reasons why he believes he would find it uncomfortable to
work back there. Those reasons relate in part, I think, to these
proceedings. They relate to the uncertainty given his kind of
work as to whether he would be supported if he got into some
difficulties in the performance of his work. There is no evi-
dence before me that re-instatement is, of itself, practicable.
However there is no suggestion that the Hotel is not still in
operation nor that it cannot re-employ a person in a security
function, although there is no evidence before me to show
whether there is a vacant position or not. I have some doubts
as to whether or not re-instatement is impracticable, however
on the evidence, and given the type of work involved I do
reach a conclusion in this matter that it is impracticable and I
therefore would not order re-instatement.

I then turn to the issue of compensation. The Industrial Re-
lations Act 1979 puts a ceiling on the amount of compensa-
tion that can be awarded as six months� wages. Indeed, as I
understand it, Mr Alestalo has claimed six months� wages al-
though it is also true to say that he gave no justification for
that other than that was perhaps the maximum that was avail-
able. Whilst the Act does prescribe a maximum it does not
give the Commission very much guidance as to the factors
which are to be taken into account in awarding compensation.
I do not believe it is the case that six months is to be reserved
for the worst case only, it merely is that six months is the
maximum that can be awarded. The only matters that I have
before me are submissions from Mr Alestalo which suggest
that he has not had success in seeking other employment, al-
though it is not clear to me what efforts he has put into it in
that regard. He has also said that his termination has caused
him some financial hardship and that he had relied upon the
employment for the purposes of his university studies. At-
taching a value to those matters is not necessarily easy. I do,
however, take into account that Mr Alestalo had been em-
ployed for more than twelve months in what I take to be, at
least other than for perhaps the last few weeks, regular em-
ployment. I regard Mr Alestalo�s work as having been satis-
factory and on his evidence, and indeed perhaps on Mr
Maxted�s written statement, he had no reason to believe that
his employment was in jeopardy even if there had been some

comments about unsatisfactory work, as to which there is not
really any firm evidence before the Commission. I therefore
conclude that Mr Alestalo would have had a reasonable ex-
pectation that his employment would not have been termi-
nated, at least at the time that it was.

There is no evidence before me in support of Mr Maxted�s
statement that the number of patrons in the Hotel were falling
such that there would need to have been a reduction in the
security staff. If, at the time of Mr Alestalo�s employment,
Hotel capacity had been below 50%, there is no evidence be-
fore me to allow me to conclude that that of itself would have
justified the termination of Mr Alestalo given that he had been
employed for over a twelve month period previously and there
has been no suggestion that seasonal factors such as the size
of the patronage of the Hotel affected his employment.

Even at best from the Hotel�s point of view Mr Alestalo�s
querying of his wages was a factor in the dismissal even if it
was merely a factor in Mr Maxted�s mind when he dismissed
Mr Alestalo and I do take a serious view of that having oc-
curred.

In all of the circumstances I have decided that an amount of
four months� wages will be awarded by way of compensation.

Appearances: Mr I. Alestalo on his own behalf as the appli-
cant.

Mr V. Cockerill on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Ian Alestalo

and
Steve�s Nedlands Park Nominees Pty Ltd.

No. 1200 of 1996.
COMMISSIONER A. R. BEECH.

24 January 1997.
Order.

HAVING HEARD Mr I. Alestalo on his own behalf as the
applicant and Mr V. Cockerill on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act 1979, hereby�

(A) DECLARES:
THAT Mr Alestalo was unfairly dismissed on the
14th day of August 1996;

(B) ORDERS:
1. THAT Steve�s Nedlands Park Nominees Pty

Ltd shall pay an amount of 16 weeks wages at
a rate to be determined by averaging the
weekly wage received by Mr Alestalo for the
four month period from 14 August 1995;

2. THAT payment be made no later than close of
business on Wednesday, the 29th day of Janu-
ary 1997;

3. THAT there by liberty for either party to ap-
ply to the Commission if the rate of wage can-
not be agreed.

(Sgd.) A. R. BEECH,
[L.S] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
David Aubrey Collins

and
Alcoa of Australia.
No. 1655 of 1996.

SENIOR COMMISSIONER G.L. FIELDING.
9 January 1997.

Reasons for Decision.
(extempore)

SENIOR COMMISSIONER: The Applicant was formerly
employed by the Respondent as a refinery worker at its Pinjarra
Refinery. His employment, as is common ground, ended on
or about the 5th of November 1993 when he retired on the
grounds of a total and permanent incapacity. At that time he
had worked with the Respondent for approximately 20 years.

By these proceedings the Applicant now seeks to be
reinstated in his former employment with the Respondent or
otherwise seeks �full compensation� for what he alleges to
have been an unfair dismissal from his employment. He alleges,
as I understand it, that he was instructed to apply for early
retirement. Indeed, on the papers filed in the Commission the
Applicant says that his retirement was against the medical
advice of one Dr. Wallace. The Respondent on the other hand,
contends that the Applicant retired voluntarily after a long
history of illness which was stress related and which I think,
is common ground, resulting in periods of hospitalisation.

As also appears to be common ground, the Applicant suffered
a heart attack in or about 1987 or 1988, certainly in the latter
years of his employment. Moreover, it is common ground that
in early 1993, in January I think it was, he was involved in an
altercation in the workplace with one man named Mr Pisconeri.
The Applicant says that he was falsely accused by the
Respondent of giving false information about that incident
and it is fair to say that it is that accusation which troubles the
Applicant and which goes to the core of his allegation of unfair
dismissal. This accusation seems, so he alleges, to have added
to his stress and indeed on the papers before the Commission
appears to have caused him to become so disoriented that he
was taken to safety by the police at least on one occasion after
having become lost. That event ultimately led to his
hospitalisation.

As I understand from the papers filed in the Commission,
the Applicant was subsequently called before the Respondent�s
officers who suggested that he should apply for early retirement
on the basis of being totally and permanently incapacitated
for work because of his stressed state of health if not of mind.
That seems to have added to his state of stress. At all events it
is clear that he ultimately did retire, or was forcibly retired as
he would probably have it, on the grounds of total and
permanent physical incapacity. Moreover, from the papers it
seems he was paid a superannuation benefit in the order of
$140,000. It now seems to be the case that he was also paid an
additional sum of $40,000 or thereabouts by way of a
termination payment.

The Applicant always seems to have taken the view that the
Respondent wrongly accused him of misconduct associated
with the altercation of early January 1993 in the workplace. It
is that matter which, as I understand it, by these proceedings
he seeks to remedy. In short, I understand his case to be, that
it was that accusation, which he says was false, which caused
him undue stress and ultimately as he says cost him his job
and cost him his money.

It is common ground that as a result of the termination of
his employment, to use a neutral term, he instituted proceedings
in the District Court seeking to recover damages from the
Respondent for his stress and loss of job based on the false
accusations he says which were made by the Respondent on
the occasion in question. Those proceedings by the Applicant�s
own admission were discontinued some time last year but not
before, it seems, a number of interlocutory proceedings were
completed.

At all events on the 15th of November he instituted the
proceedings now before the Commission. On the same date

he instituted somewhat similar proceedings before the
Australian Industrial Relations Commission which
proceedings, it seems, have floundered for want of jurisdiction
in the federal commission.

The State Industrial Relations Act imposes a twenty-eight
day time limit on the institution of proceedings of this nature.
On the authority of Westrail v. Durham (1994) 74 WAIG 1882
that time limit has been held not to apply in instances such as
the present where a dismissal was effected prior to the statutory
time limit being enacted. Nonetheless, as I have been at pains
to point out to both the Applicant and to the Respondent�s
agent, in this Commission and I might say in similar industrial
tribunals interstate, there is an abundance of authority making
it clear that applications of this nature should be brought
expeditiously, and where there is a substantial lapse of time
between the date of dismissal and the institution of the
proceedings the Commission will be reluctant to entertain the
application, save where there is good reason to do otherwise.

As a general rule, where there has been an inordinate delay
the Commission has exercised the authority given to it under
Section 27(1) of the Act and dismissed the proceedings without
embarking on an enquiry of the relevant merits of the claim. A
modern example of that having occurred is the case of Jose v.
Milne Feeds Pty Ltd (1996) 76 WAIG 2459 where there was a
time delay something in the order of 3 years. In that case there
are a number of other authorities referred to which I need not
refer to on this occasion. Likewise, a Full Bench of the South
Australian Industrial Commission in the case of South
Australian Health Commission v. Gibbons (1995) 61 IR 1,
refused to extend the statutory time limit which applies in that
state for a case where the delay was something in the order of
2½ years. There are other cases to which I do not propose to
refer, all of which make the point that where there is substantial
delay in claims alleging unfair dismissal there needs to be a
good reason before the Commission will proceed to hear the
matter. Of course, each case must be judged on its own merits
but nonetheless the general rule is well established.

The reasons for such a rule should be obvious to all those
who are involved, at least on a day to day basis, in industrial
relations. The Act makes it clear and even before the Act made
it clear, the industrial tribunals themselves made it clear, that
the prime remedy for unfair dismissal was reinstatement.
Clearly as time goes by, it becomes more difficult to reinstate
somebody who was unfairly dismissed from his or her
employment. Furthermore, as time goes by people who were
involved in the dismissal or the events surrounding the
particular dismissal often forget the details of their association
and so the chances of the Commission being able to
determinate accurately the circumstances surrounding the
dismissal and therefore whether the dismissal was fair or not
become diminished with the influxion of time.

In this case the delay is, in my view, of such a magnitude
that in itself it probably is sufficient to justify the Commission
refusing to deal with the matter. Indeed, a somewhat similar
view was taken by the South Australian Commission in the
Gibbons case. In my view there are no circumstances which
favour the Applicant�s position. As I said previously, what
appears to concern the Applicant most is the false allegations
made in respect of the January 1993 incident. However, on
the face of the record that does not seem to be very relevant
because from the papers filed it seems that the termination
was brought about not because of anything that occurred on
that day but because he was unfit for work. Moreover, on the
material now before the Commission it appears to be the case
that the Applicant in an affidavit sworn on the 16th of January
1995 for the purpose of the proceedings before the District
Court deposed to the fact that he accepts that he is unfit for
work. He says among other things, that although he would
have preferred the view expressed by Dr Wallace he now
�accept(s) that the views of Dr Wallace are overridden by the
opinions expressed by the cardiologist, psychiatrist and my
family doctor�. If indeed, the Applicant was dismissed because
he was medically unfit for work it is difficult to say how the
dismissal could have been unfair.

If however, the allegations associated with the incident of
the first of January 1993 are indeed relevant, it is material, in
my view to note that they were the subject of proceedings
before the District Court. Indeed, the Applicant has
acknowledged before the Commission that the matter to be
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tried on this occasion is much the same as that to be tried or
which would have been tried before the District Court. The
proceedings before the District Court were withdrawn by the
Applicant and it now seems to me to be somewhat unjust if
not inappropriate, that they should be litigated at this late stage
in a different forum. Furthermore, the information before me
suggests that the key figure involved in that incident is no
longer in the Respondent�s employ. Even if that person and
the others associated with it have a good recollection of the
events which occurred now almost 4 years ago, it might in the
circumstances be difficult to put all the relevant material before
the Commission.

In any event, as I pointed out to the Applicant, even if he
was successful in his allegation that he was unfairly dismissed,
the likelihood of him being reinstated is very remote given
the medical evidence which, as I have said, he has accepted
and furthermore, given the influxion of time. That would leave
as the only alternative, an award of compensation for the unfair
dismissal. It is most unlikely that he would be awarded
compensation in excess of the monetary sum which he has
already received.  Therefore, quite apart from what I perceive
to be the injustice and inappropriateness of entertaining the
claim at this late stage even if it was to be entertained, my
distinct impression is that the exercise would be largely futile.

For all those reasons I am of the view that I should exercise
the power given to the Commission in Section 27 (1) of the
Industrial Relations Act 1979 and dismiss the claim at this
stage and I propose to so order.

Appearances: The Applicant appeared in person
Mr W.T. Everett on behalf of the Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
David Aubrey Collins

and
Alcoa of Australia.
No. 1655 of 1996.

SENIOR COMMISSIONER G.L. FIELDING.
9 January 1997.

Order.
HAVING heard the Applicant in person and Mr W.T. Everett
on behalf of the Respondent the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders:

THAT this application be and is hereby dismissed.
(Sgd.) G.L. FIELDING,    

[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Ms K. Hooper

and
Lou Lou Pty Ltd T/A Price Attack.

No. 1208 of 1996.
COMMISSIONER J.F. GREGOR.

6 December 1996.
Reasons for Decision.

THE COMMISSIONER: On the 6th September 1996 Ms
Kellie Hooper (the applicant) made application for orders
pursuant to s.29 of the Industrial Relations Act 1979 alleging

that she had been unfairly dismissed from her employment
with Lou Lou Pty Ltd trading as Price Attack.

The employment contract had commenced on the 8th June
1996 when Ms Hooper had been offered a position as a senior
hairdresser following an interview she had with the franchisor.
After that interview she had discussions with Mr Frederick
Anderson who, it appears, is the principal of the respondent.
In the event they were able to agree upon terms of employ-
ment which provided that Ms Hooper would work as a hair-
dresser for approximately 40% of the time and 60% would be
spent in the retail area of the shop. For this her weekly earning
was in the vicinity of $488.00.

The employment contract was brought to a conclusion on
the 3rd September 1996 in circumstances which are a matter
of controversy between the parties. In her evidence the appli-
cant said that on Friday the 30th August 1996 she was present
at a routine staff meeting conducted by Mr Anderson. During
that meeting it was stated the business was proceeding well
and that he was happy with the individual performances as
they contributed to good team work. During her evidence Ms
Hooper did say that, from time to time during staff meetings,
Mr Anderson had brought to the attention of the staff that
turnover for the particular week under review had been low.
He asked for efforts to be made to increase turnover but he
never at any time suggested that it was so low that either the
business was in jeopardy or was the employment contract of
any individual were in jeopardy.

On the 3rd September 1996 Ms Hooper attended work even
though it was her rostered day off. She had been requested by
Mr Anderson to come into the hairdressing salon on that day
to have discussions with the merchandising consultant from
another store. She was happy to do so and attended the store
and had a discussion with the merchandising consultant. At
about 1.30pm Mr Anderson asked her to come outside into
the mall which is close to the store. There he told her that her
services were no longer required because of a downturn in
business and that his wife would perform the duties previ-
ously done by Ms Hooper. On her dismissal Ms Hooper was
paid one week�s pay and for some holiday pay. She said in her
evidence that at no time had she been given any verbal warn-
ings, although there had been a couple of occasions when Mr
Anderson had cautioned her choice of language but she re-
sponded to those warnings and modified her behaviour. There
was nothing more serious ever raised. There were certainly no
warnings which could have led her to believe that her future
employment was in jeopardy.

It was not until the proceedings before an officer of the In-
dustrial Relations Commission on the 22nd October 1996 that
Ms Hooper was told by the respondent that it alleged that she
had been stealing from the business. At that time she was told
that a staff member had witnessed one occasion where it was
alleged that she had stolen hair dye, and that on checking with
previous employers it was decided to terminate her services
because the respondent thought it would be risky to maintain
her as an employee.

During proceedings before the Commission, Mr Crossley,
who appeared for Ms Hooper, examined her concerning these
allegations. He showed her exhibit C1 which was a note in
which one Joanne Kydd said that she had observed Ms Hooper
placing a toner in her bag and alleging that she did not pay for
it. This action was said to take place on Saturday the 31st
August 1996. Ms Hooper denied that she was even at work on
that day and in exhibit C2 produced a copy of her diary which
indicated she was occupied on other matters during that day.
Evidence was also produced from Deborah Socorro in the form
of a statement to say that Ms Hooper attended her salon for
treatment on the 31st August 1996. Evidence was also called
from Pamela Mary Brook who told the Commission that, on
the 31st August 1996 she saw Ms Hooper and, on her knowl-
edge of her movements, she did not attend work on the day
alleged. There was also, in exhibit C4, a Statutory Declara-
tion from Fleur Georgina Brook that she had accompanied
Ms Hooper on the 31st August 1996 when they undertook
shopping activities. The respondent did not challenge the Statu-
tory Declaration when he was invited to do so by the Com-
mission. Mr Crossley produced other evidence in C5 and C6
concerning the employment of other people at the store post
Ms Hooper�s dismissal. However I need to do no more than
to note that fact.
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The respondent�s case was brief. Despite a number of invi-
tations from the Commission, for him to do so Mr Anderson
declined to give evidence on oath. During his cross-examina-
tion of Ms Hooper he did not challenge any of her evidence in
chief. In his address to the Commission he produced two docu-
ments, exhibits A1 and A2 which showed the weekly sales
performance of the salon and turnover projection figures which
were designed to illustrate that there had to be changes made
to the amount of outgoings from the salon if the future viabil-
ity of the salon was to be guaranteed. Mr Anderson told the
Commission from the bar table that the respondent could not
service its obligations at the current income level so it had to
reduce staff. It was thought that, since Ms Hooper had been
there less than three months, she could be regarded as a pro-
bationer, that the respondent had the right to dismiss her and
in any event she did not suit. Mr Anderson alleged that other
employees were frightened of Ms Hooper and this re-enforced
the feelings of the respondent she should be the one that had
to go. She had not been replaced by any full time worker.
There has been another hairdresser employed part time to do
some hairdressing work since Ms Hooper had left the firm.

By s.23AA of the Act the respondent is required to establish
that �there is a ground or grounds on which the Commission
could find that the dismissal was justified�. This means a dis-
missal is justified if there was a valid reason or were valid
reasons connected with the employee�s capacity or conduct
or, based on the operational requirements of the undertaking
establishment or service for the dismissal. The Act does not
require that the employer act upon grounds which are justifi-
able but that the employer establish that there is, or are, grounds
on which the dismissal could be justified, whether or not the
employer acted on those grounds. Therefore the Act requires
only that the employer prove on the balance of probabilities
the possible existence of justifiable grounds for dismissal, not
the actual existence of those grounds.

On the basis of the facts as they have been put to me there is
no doubt that the respondent had a genuine belief that his
business needed to diminish its overhead. Those circumstances
would have provided a valid reason for the termination and
therefore the obligation of the respondent placed by s.23AA
of the Act has been met (see Melissa Jaggard v Tranby Pty
Ltd trading as The Court Hotel No. 608 of 1996 76 WAIG
4720 per Senior Commissioner G.L. Fielding).

Having made this preliminary finding the question is whether
the employer has nevertheless acted harshly and unfairly in
its dismissal of the applicant. It is for the applicant to estab-
lish that the dismissal was, in all the circumstances, unfair.
Despite legislative changes in recent years, the test for ascer-
taining whether a dismissal is harsh, oppressive or unfair re-
mains that outlined by the Industrial Court in Undercliffe
Nursing Home v Federated Miscellaneous Workers Union
(1995) 65 WAIG 385 and also Nydegger v Tredway Shoe Store
(1990) 70 WAIG 3383. The question to be answered is whether
the right of the employer to terminate the employment has
been exercised so harshly oppressively or unfairly against the
employee as to amount to abuse of the right. A dismissal for a
valid reason within the meaning of the Act may still be unfair
if, for example, it is affected in a manner which is unfair but if
the employment which has been terminated in a manner which
is procedurally irregular that will not of itself necessarily mean
the dismissal is unfair (see Shire of Esperance v Mouritz 71
WAIG 891 and also Byrne v Australian Air Lines (1995) 65
IR 32. Both of these cases make it clear that all of the circum-
stances surrounding the dismissal, including the reasons for
dismissal, need to be considered.

These tests need to be applied to the circumstances of this
case. The case is unusual in that the Commission has only
heard sworn evidence called on behalf of the applicant. De-
spite a number of suggestions from the Commission that it do
so, the respondent did not provide evidence on oath and by
failure to cross-examine the applicant on the fundamental parts
of her evidence-in-chief has left that evidence unchallenged.

Insofar as the evidence of Ms Hooper is concerned, I have
no reason to find that she is anything other than a credible
witness. She was prepared to admit that there were occasions
during her employment when she was spoken to about her
language. I accept her evidence that never at any time was it
put to her, other than in the most general way, that there were

difficulties with the financial viability of the firm and it is
clear that at no time was she confronted with the allegations
of stealing. The allegations which were made by the respond-
ent have not been supported by any corroborative evidence at
all. In fact they can be categorised as vague and superficial.
For instance the fundamental piece of evidence relied on, that
is the allegation that Ms Hooper stole some hair colour, was
not only devoid of any evidentiary support, it was said to have
occurred on a day when, clearly on the evidence, Ms Hooper
was not at work. On the basis of the evidence before the Com-
mission, there cannot be a finding adverse to Ms Hooper. The
accusations made about her are, on the evidence, baseless. Of
even less force are the unsworn allegations from the bar table
that other employers may have made derogatory statements
about Ms Hooper. These were hotly denied by Ms Hooper
under oath.

Clearly there has been unfairness in this dismissal and, on
the basis of the criteria that are required to be applied, there
has been harshness and oppression in the dealings by the re-
spondent directed towards Ms Hooper which lead to the Com-
mission finding that she has been unfairly dismissed.

I now need to deal with the question of re-instatement.
In this case Ms Hooper does not seek re-instatement, but

rather seeks compensation for unfair dismissal. It must be
observed that the primary remedy under the Act is re-
instatement and only if the Commission is satisfied that re-
instatement or re-employment is impracticable, or if the
employer fails to comply with an order for re-instatement, can
an order be made for compensation. It is not enough for the
applicant to say she does not want her job back, or sufficient
for the respondent to say it does not to re-employ her. Rather
it is for the Commission to be satisfied in all of the circum-
stances that re-instatement or re-employment is impractica-
ble. That must be done making an evaluation of the
practicalities.

After hearing the parties it is clear though that it would be
extremely difficult to re-create a working relationship. Ms
Hooper says that she does not know how she could work for
someone who had accused her of stealing and it appears as
though the Respondent has a reciprocal low regard for her.
These attitudes are hardly a satisfactory basis upon which to
re-establish an employment relationship in an establishment
such as a hairdressing salon. There has been, in my view, irre-
trievable breakdown of the employment relationship and it
would be unpractical to re-instate the applicant to her former
employment.

In circumstances like this the Commission is authorised to
order the respondent to pay compensation to the applicant for
�loss or injury caused by the dismissal�. To this end Mr
Crossley referred me to a number of relevant cases. He di-
rected my attention to Grant Spire and Geoffrey Thomas
Spanswick v Giovanni Del Paggio trading as Perth Brick and
Block Company 61 WAIG 790. He indicated that the writing
of the Chief Industrial Commissioner E.R. Kelly, as he was
then, concerning the principles to govern compensation was
important, saying that, in essence, the fundamental rules which
appear in that decision have changed little.

A detailed discussion of the rules to be applied are set out in
Melissa Jaggard v Tranby Pty Ltd trading as The Court Hotel
by Fielding SC at p.4723.

In Ms Hooper�s case it appears as though she was paid
amounts which varied from $366.00 per week to $551.00 per
week with an average of around $485.00. Since her dismissal
she claims to have unsuccessfully sought alternative perma-
nent employment. She has been able to gain work with a mo-
bile hairdresser but says her earnings have been limited to the
vicinity of a gross of $500.00. I accept her evidence that she
has made efforts to gain employment with a number of em-
ployers in her industry. I am also of the view that she could
have expected a reasonable period of further employment with
the respondent. However I discount that as a factor which
should affect the amount of compensation because it is clear
that there was some financial difficulty faced by the respond-
ent. In the event I have decided there should be compensation
but it should only relate to the earnings that Ms Hooper would
have received if her employment with the respondent had con-
tinued from the 3rd September till the date of this hearing,
less any earnings that she has received in the meantime.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.504

The Commission will issue orders that Ms Kellie Hooper was
unfairly dismissed, that re-instatement is not a viable option,
that compensation based on the average weekly earings should
be paid between the date of dismissal and the date of the hearing
less any earnings in the meantime. The applicant will be re-
quired to produce to the Commission certificates setting out any
earnings received. As there is a varying amount of earnings over
the life of the employment contract the parties will be required
to confer and advise the Commission within 14 days of the date
of issue of these Reasons of an agreed average weekly earnings
in order that compensation can be calculated. Minutes of a Pro-
posed Order will then issue.

Appearances:Mr T. Crossley on behalf of the applicant.
Mr F. Anderson on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Ms K. Hooper

and
Lou Lou Pty Ltd T/A Price Attack

No. 1208 of 1996.
COMMISSIONER J.F. GREGOR .

20 December 1996.
Declaration and Order.

HAVING heard Mr T. Crossley on behalf of the Applicant
and Mr F. Anderson on behalf of the Respondent the Com-
mission pursuant to the powers conferred on it under the In-
dustrial Relations Act, 1979, hereby declares and orders:

1. THAT the Applicant was unfairly dismissed by the
Respondent.

2. THAT reinstatement of the contract of employment
would not be viable.

3. THAT the Respondent pay to the Applicant com-
pensation in the sum of $4,469.39 by way of ten
monthly payments of $446.90, commencing on 27
December 1996 and thereafter by the 27th day of
the month.

(Sgd.) J.F. GREGOR,
[L.S] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Dawn Marshall
and

Willowmead Nominees Pty Ltd t/as Swan Contract
Personnel.

No. 550 of 1995.

COMMISSIONER C.B. PARKS.
17 January 1997.

Reasons for Decision.
THE COMMISSIONER: The Notice of Application filed in
this matter asserts that between 15 January 1990 and 24 April
1995 Ms Marshall �...had been employed at Minenco through
Swan Contract Personnel for 5 ½ years� and asserts that on
the lastmentioned date she was unfairly dismissed from her
employment with the respondent. The respondent denies that
it employed the applicant and asserts that it had a principal
and contractor relationship with Ms Marshall who, in that
capacity, had provided her services to the respondent�s client
Minenco Pty Ltd (hereinafter referred to as Minenco). Both
parties request that the Commission determine, as a

preliminary matter, whether Ms Marshall had been an em-
ployee of the respondent, that being a requirement to ground
the jurisdiction of the Commission and provide the applicant
the necessary standing for the nature of the claims made to be
dealt with by the Commission. At the commencement of pro-
ceedings, and with leave of the Commission, the applicant
amended the particulars of her application to state that she
commenced her alleged employment with the respondent on
14 April 1993. In its Notice of Answer and Counter Proposal
filed in response to the application made, therespondent as-
serts that the contract for service that Ms Marshall had with
the respondent applied from 19 April 1993.

At the outset of proceedings the agent for the applicant sought
to have the commission rule that the onus lay with the re-
spondent to prove that Ms Marshall had been a contractor,
and not with her to prove that she had been an employee of
the respondent. Section 29 of the Industrial Relations Act,
1979 (the Act) provides standing to an �employee� to refer to
the Commission a claim of unfair dismissal from employment.
Hence an applicant need be an employee for a valid applica-
tion to be before the Commission and the substance thereof
dealt with. A person who files an application in the Registry
of the Commission thereby asserts that the application has
been validly made and hence it is axiomatic that such a person
substantiate the assertion made. The onus lies with Ms Marshall
to firstly establish that she had been an employee of the re-
spondent, and secondly that she had been unfairly dismissed
by the respondent.

Ms Marshall came to have a relationship with the respond-
ent in 1993 through her association with Minenco a client of
the respondent. According to the applicant she became asso-
ciated with Minenco in January 1990 when, as an employee
of Lenton Designs Pty Ltd (hereinafter referred to as Lenton),
she was placed at Minenco and there worked as a Tracer. Ms
Marshall says that in July in 1992 she resigned from Lenton
and commenced employment with Code Contract Personnel
Pty Ltd (hereinafter referred to as Code) and remained at
Minenco where she continued to work. In April 1993 she re-
signed from Code and joined the respondent as an employee,
at the behest of Minenco where she continued to work but in
an office administration capacity.

It is conceded on behalf of the applicant that the written
contract she entered into (exhibit L2), and the manner in which
her remuneration thereunder was taxed and claimed by her
for assessment purposes, portray her as a contractor who has
undertaken a contract for service and not a contract of service
as is applicable to an employee. The agent for Ms Marshall
asserted that she had been forced to enter this nature of con-
tract; that she had no control over the manner in which her
remuneration had been taxed; that the manner in which she
was taxed forced her to claim that her tax be assessed on that
same basis ie as a contractor and not as an employee; that the
true manner in which she served the respondent was that of an
employee, an indicator of which is the payment of a superan-
nuation levy on her behalf by the respondent; and that Minenco
had acted as an agent for the respondent and exercised control
over her appropriate to an employer and employee relation-
ship.

The respondent contends that the written contract entered
into with Ms Marshall is self speaking and clearly shows that
it is a contract for service. It is denied that Ms Marshall was
forced to enter into the contract. The respondent asserts that
Ms Marshall freely entered their contracted relationship after
such was offered and explained to her. It is said that through-
out the relationship she conducted herself and her affairs as a
person party to a contract for service. Further whatever had
been the control exercised by Minenco over the work she had
performed was not as an agent for the respondent.

The facts set out hereunder are not in dispute�
� The respondent is a registered employment agency.
� Minenco utilised the respondent and other employ-

ment agencies to provide it with the services of per-
sons to undertake work for Minenco.

� Ms Marshall had been engaged by Lenton, Code,
and then the respondent, consecutively throughout
the period she served at Minenco and her relation-
ship with each employment agency had been de-
scribed as that of �contractor�.
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� On or about 14 April 1993 Ms Marshall was informed
by Mr P. Daniel, an officer of Minenco and her su-
pervisor, that�

(a) no tracing work remained and therefore her
services in that capacity were no longer re-
quired;

(b) alternative work existed in office administra-
tion and Minenco was prepared to have her
undertake that work;

(c) however, should the alternative work be ac-
cepted it was preferred that she undertake that
work through the agency of the respondent
rather than that of Code.

� On 14 April 1993 Ms Marshall met with Mr W.M.
Beatty, the Managing Director for the respondent,
he offered to engage her and left in her possession a
written proposed contract, time sheets relating to the
payment procedures contained in the proposed con-
tract, together with a prescribed payments taxation
declaration, all for her consideration and signature
where appropriate should she accept the offered ba-
sis of engagement. At that meeting it was agreed that
should Ms Marshall accept the engagement she
would initially be paid weekly rather than fortnightly
as was contained in the proposed contract.

� On 15 April 1993 Ms Marshall signed the proposed
contract, as amended by hand to reflect weekly pay-
ments at clause 3. (exhibit L2), signed the prescribed
payments taxation declaration (exhibit L3) and re-
turned these documents to Mr Beatty.

� The �Contract Agreement� (exhibit L2) executed be-
tween the applicant and the respondent, so far as
may be relevant�

(a) describes Ms Marshall as �the contractor�;
(b) operates from 19 April 1993;
(c) requires that Ms Marshall invoice the respond-

ent for work done;
(d) records that �prescribed payments tax� will

be deducted and that any other taxes that may
be due are the liability of Ms Marshall;

(e) prescribes that the applicant is responsible for
her own and any employees� insurances;

(f) records that the applicant has no right to �holi-
day pay, sick pay or long service leave�;

(g) prescribes that the respondent has no right to
direct or control the work of Ms Marshall �ex-
cept as is normal in a relationship between the
(respondent) and its contractors�;

(h) declares that �Nothing in this Agreement
shall be deemed or construed to give rise
to or create the relationship of master and
servant between the (respondent) and the
(applicant), and the (applicant) hereby ad-
mits and acknowledges that at all times
during the period of this Agreement the
(applicant) will be performing duties as an
independent Contractor with, and not as an
Employee of, the (respondent)�.

� Throughout the relationship between the applicant
and the respondent, Ms Marshall�

(a) was not directed or controlled by the respond-
ent regarding her performance of work at
Minenco;

(b) did not attend Minenco, or worked less hours
than usually required at Minenco, by direct
arrangement with Minenco management and
no other;

(c) invoiced the respondent for her services to
Minenco, at weekly intervals until 13 August
1993 and thereafter fortnightly until 14 Janu-
ary 1994, a total of at least 24 occasions (ex-
hibit L4);

(d) was remunerated according to the terms of
their contract eg did not seek payment for any
leave or absences from Minenco;

(e) received payment for work done after the de-
duction of the prescribed payments tax;

(f) claimed for taxation assessment purposes that
she operated as a business in her relationship
with the respondent (exhibits L6, L8 and L9).

It is the testimony of Mr Beatty that he had been advised by
Mr Daniel from Minenco that there was the likelihood of en-
gaging Ms Marshall and he therefore made telephone contact
with her. Mr Beatty says that he then met with Ms Marshall
on 14 April 1993 at the offices of Minenco where he informed
her that the respondent was prepared to engage her as a con-
tractor, he explained the nature of such a relationship, and left
a proposed �Contract Agreement�, and other relevant and as-
sociated documents in her possession so as to allow her time
to consider the written form of what he had put to her orally.
At that time Mr Beatty recollects that Ms Marshall stated a
wish to be paid weekly rather than the respondent�s proposed
fortnightly and that had been acceptable. The applicant re-
members meeting with Mr Beatty and that he handed her docu-
mentation which she subsequently signed. Ms Marshall recalls
raising with Mr Beatty her wish to be paid weekly and that an
agreement was reached in relation thereto however she says
that she does not recall whether Mr Beatty explained the na-
ture of the contract he offered her and the significance of be-
ing engaged as a contractor. Ms Marshall says she did not
comprehend the significance of the written contract she signed
and thought herself to be an employee of the respondent. The
applicant expressed the view that she was forced to enter into
the contract with the respondent by reason of the circumstances
which had confronted her, that is, if she wished to remain at
Minenco and therefore retain the opportunity to earn an in-
come, she would be required to perform different work and to
secure that opportunity she was expected to enter into a rela-
tionship with the respondent. Ms Marshall pleaded general
ignorance of the taxation laws and says that she relied upon
�her accountant� to prepare the correct type of returns and in
the manner allowed. Ms Marshall did not accept any respon-
sibility for having submitted taxation returns describing her
as having conducted business as a contractor but she did indi-
cate an understanding that being so described was material to
the expenses claimed.

Mr Daniel indicated to Ms Marshall the preference of
Minenco that she enter a relationship with the respondent to
undertake the available administration work. Ms Marshall says
she entered her relationship with the respondent in the belief
there was a compulsion to do so in order to gain the adminis-
tration work. Clearly Minenco had a preferred position. The
act of expressing that preference did not however constitute
an unquestionable demand upon the applicant. There is no
evidence that any other act or thing was said or done on be-
half of Minenco which, could be construed as compelling Ms
Marshall to leave Code and enter a relationship with the re-
spondent, nor is there any evidence why Ms Marshall could
have reasonably concluded that a compulsion existed. Absent
the disclosure of any justifiable reason for the applicant hold-
ing her belief, the belief does not evidence a compulsion upon
her to enter the material relationship. Equally there is no evi-
dence of any compulsion to enter a particular kind of relation-
ship with the respondent ie that of contractor.

The terms of the contract between Ms Marshall and the re-
spondent are unequivocal. She is clearly described as a con-
tractor to the respondent, it is also declared therein that she
will work as an independent contractor and the relationship
between the parties is not one of master and servant, and fur-
ther, the terms of the contract regarding the absence of a right
to leave, the requirement as to insurances, and the nature of
taxation to be observed, are terms of the type appropriate to a
contractor and not an employee.

There is no great conflict between the testimony given by
Ms Marshall and Mr Beatty regarding their meeting and the
content of their discussion with each other which lead to the
parties entering their contract relationship in April 1993. When
that discussion took place Ms Marshall requested she be re-
munerated weekly instead of fortnightly as had been proposed
by the respondent. She therefore was aware at that time what
the respondent proposed and obviously gained that knowl-
edge either via the explanation from Mr Beatty, or by having
read it in the proposed contract. Mr Beatty has said that the
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nature and terms of the proposed contract were explained to
Ms Marshall. This she does not deny but says she does not
recall an explanation regarding the status of contractor. Ms
Marshall certainly also understood there were operational terms
of the contract which did not allow her any paid leave and
required her to submit invoices for payment. The applicant
never claimed payment for any leave and she submitted in-
voices for a lengthy period yet her recollection of that is that
she submitted very few in number. I am satisfied that Mr Beatty
did explain to Ms Marshall that she would be engaged as a
contractor and that the relationship to be established would
be regulated and conducted according to the proposed con-
tract. I am also satisfied that Ms Marshall retained the pro-
posed contract and related documents for one day before
signing the contract and therefore had the opportunity to read
and digest its terms. She could have sought advice if there
were things she did not understand and had that been a con-
cern to her. Ms Marshall did not seek advice and signed the
contract. Throughout their relationship the parties conducted
that relationship and their affairs consistent with a contract
for service.

Although the applicant now says she believed herself to be
an employee of the respondent she never questioned why she
had been referred to as a contractor, nor why her tax payments
were deducted according to the �Prescribed Payments Sys-
tem� appropriate to a contractor and principal relationship
instead of the �Pay As You Earn� system of instalments ap-
propriate to an employee. The accountant engaged by Ms
Marshall prepared her taxation returns on the basis she oper-
ated as a business and, notwithstanding that conflicted with
her alleged belief that she had been an employee, she did not
question him regarding that matter or the basis upon which
the respondent made tax deductions from the monies earned
by her. Having heard and observed Ms Marshall I believe she
had an insouciant attitude to her legal status in the workplace
and the consequence thereof and viewed the written contracts
she entered into regarding work at Minenco as little more than
procedural formalities that lead to the provision of a monetary
income.

I find that the preponderant evidence is that Ms Marshall
was a contractor to, and not an employee of, the respondent.
Her dispute with the respondent is therefore not an industrial
matter and she does not have the standing to bring an applica-
tion to the Commission. Her application will therefore be dis-
missed.

Appearances:  Mr G. McKenzie on behalf of the Applicant
Mr T. Lucev (of Counsel) on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Dawn Marshall
and

Willowmead Nominees Pty Ltd t/as Swan Contract
Personnel.

No. 550 of 1995.

COMMISSIONER C.B. PARKS.
17 January 1997.

Order.
HAVING heard Mr G. McKenzie on behalf of the Applicant
and Mr T. Lucev (of Counsel) on behalf of the Respondent
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders:

THAT this application be and is hereby dismissed.
(Sgd.) C.B. PARKS,

[L.S] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Anthony Joseph Portolesi

and
Fini Group Management Pty Ltd.

No. 1819 of 1996.
COMMISSIONER A.R. BEECH.

24 January 1997.
Reasons for Decision.

PRELIMINARY POINT RE ADJOURNMENT OF
PROCEEDINGS

THE COMMISSIONER: The Commission has before it an
application pursuant to s29(1)(b)(i) of the Act by Mr Portolesi
claiming that he has been unfairly dismissed and seeking re-
instatement. The claim is opposed and the Commission has
been informed that Fini Group Management Pty Ltd has com-
menced an action in the Supreme Court for an order that Mr
Portolesi pay damages in the sum of certain monies said by
Fini Group to have been spent by Mr Portolesi without au-
thorisation, interest upon the sum of money, special damages,
a declaration that Mr Portolesi is liable to account to Fini Group
as a constructive trustee of a certain sum, a declaration as
against Mr Portolesi regarding a charge in equity over certain
real property or a declaration that the property be the subject
of a constructive trust in favour of Fini Group. Fini Group has
sought an order from the Supreme Court that this application
before the Commission be stayed pending the hearing of the
Supreme Court action. Mr Portolesi opposes the Supreme
Court action and in turn has sought an order from the Su-
preme Court that its own proceedings be stayed pending the
determination of this application in the Commission.

During conference proceedings held before the Commis-
sion pursuant to s.32 on the 16th January 1997, Fini Group
requested the Commission not to proceed with this applica-
tion pending the determination by the Supreme Court of its
application for a stay against the Commission or alternatively
until its action in the Supreme Court has been heard. At the
conclusion of the conference I indicated that I would not agree
with the request from Fini Group and that I would publish my
reasons for that conclusion. What follows are those reasons.

I acknowledge that, although it is not part of the industrial
relations system, the Supreme Court does have supervisory
jurisdiction over all courts and tribunals in the State and may,
in the absence of legislative intervention, order the staying of
proceedings of courts of inferior jurisdiction (Connell v Gun-
ning J and others, Unreported, SCt of WA, Library No 930525
per Rowland J at 13). However, in this case there is legislative
intervention. Section 34(3) of the Industrial Relations Act,
1979 states that proceedings before the Commission shall not
be impeached, or held bad for want of form nor shall they be
removable to any court by certiorari or otherwise. Relevantly,
section 34(4) states that, except as provided by the Act, no
proceeding of the Commission shall be liable to be challenged,
appealed against, reviewed, quashed, or called in question by
any court on any account whatsoever. It is clear that those
provisions will not prevent the Supreme Court from exercis-
ing supervisory jurisdiction by way of prerogative writ if the
Commission acts without jurisdiction (Gudgeon v Black (1994)
14 WAR 158). In R v Coleman; Ex parte Confederation of
Western Australian Industry (Inc) (unreported, Supreme Court,
WA, Library No 92017, 27 March 1992) Murray J said that:

 �s34 is to be construed on the basis that certiorari is
excluded where a right to challenge the jurisdictional ba-
sis on which an order is made is the subject of a right of
appeal under the Act. If no such right exists then the im-
plication is that the supervisory jurisdiction of the Su-
preme Court by way of the prerogative writs is not
excluded.�

 (at p19)

In this case no issue of jurisdiction arises. It is not suggested,
nor do I think it can be suggested, that the application before
the Commission is not within jurisdiction. There is a right of
appeal in s49 against any decision, including a qualified right
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of appeal against a finding, made in this application. But the
Commission was not informed of any authority to support the
argument that the Supreme Court has the power to order that
proceedings within jurisdiction in the Commission be stayed.
In my view it is not clear that the general supervisory jurisdic-
tion of the Supreme Court is exercisable in the manner sought
by Fini Group and to the extent that it seeks an adjournment
of this application pending the hearing of its application in
the Supreme Court for an order staying this application, I would
not grant an adjournment.

I add that I am informed that the Supreme Court will give
consideration to both Fini Group�s application for a stay of
this application and to Mr Portolesi�s counter application on
the 17th February next. In the event that the Supreme Court
considers that a stay order as sought by Fini Group is avail-
able and should be made then, of course, that order would be
given effect to according to its tenor.

To the extent that the Fini Group�s request is that the Com-
mission should exercise its powers under s27(f) and adjourn
this application indefinitely pending the determination of its
Supreme Court action against Mr Portolesi, different consid-
erations arise. Where an employee has been dismissed for rea-
sons which have led to criminal proceedings being initiated
against the employee the Commission will give consideration
to whether the proceedings before the Commission should
proceed in advance of the criminal proceedings (see for ex-
ample Schouten v Telestra (1993) 49 IR 399; McMahon v
Gould (1982) 1 Aust Co Law Cases 98; Gotsis v Puglia (un-
reported SC NSW 4079/93 19/7/94); Hammond v Common-
wealth, (1982) 42 ALR 327). This involves considerations of
the accused�s right to silence in the criminal proceedings and
the potential for proceedings held before the Commission, or
the tribunal, prior to the criminal proceedings to affect the
administration of justice in the criminal proceedings. It also
involves a consideration of the difference in the standards of
proof between proceedings before the Commission and be-
fore a court in criminal proceedings. However, the Supreme
Court proceedings taken by Fini Group against Mr Portolesi
are not criminal proceedings therefore I do not think that such
considerations apply in this case.

A request for an adjournment is a matter for the discretion
of the Commissioner concerned. The test for the exercise of
the Commission�s discretion is the test set out in Myers and
Myers [1969] WAR 19 at 21:

�Where the refusal of an adjournment would result in a
serious injustice to one party, an adjournment should be
granted unless in turn this would mean a serious injus-
tice to the other party.�

In my view the issue before the Commission in this applica-
tion is quite distinguishable from the matter that is before the
Supreme Court. The Commission is asked to deal with a claim
that Mr Portolesi�s dismissal is unfair and his claim that he be
re-instated. In contrast, the Supreme Court is not being asked
to judge the fairness or otherwise of the dismissal which oc-
curred. Indeed, the Supreme Court is not even being asked to
judge the legality of the dismissal. The issue before the Su-
preme Court is the claim of Fini Group described at the com-
mencement of these Reasons. Such a claim is manifestly not
an industrial matter for the purposes of the Commission�s ju-
risdiction. The fact remains that Mr Portolesi�s claim that he
was unfairly dismissed cannot be dealt with in the Supreme
Court and Fini Group�s claim for damages and other relief
cannot be dealt with by the Commission. It is the case that
both proceedings involve the same parties and that the deter-
mination of the content of Mr Portolesi�s contract of employ-
ment will be necessary in both matters but the relief sought is
quite different. While there is the possibility of differing con-
clusions regarding the content of Mr Portolesi�s contract of
employment the two jurisdictions are quite different such that
I am not persuaded that a serious injustice will result to the
Fini Group if this application before the Commission proceeds.
In my view an adjournment of this application would, how-
ever, lead to a serious injustice to Mr Portolesi. He has been
dismissed from his employment. That is an event of funda-
mental moment to him and in my view his claim that it was
unfair ought be dealt with by the Commission, which is spe-
cifically clothed in the jurisdiction to deal with such a claim,
without delay. I am reinforced in that conclusion when I

consider that it has been held that claims of unfair dismissal
and for re-instatement should be dealt with promptly. Accord-
ingly the request for an adournment is refused and the appli-
cation will be listed for hearing.

Appearances:Mr D. Solomon (of counsel) on behalf of the
applicant.

Mr M. Bennett (of counsel) on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Fiona Smith-Gander

and
Australia One Pty Ltd

No. 1449 of 1996.
COMMISSIONER P E SCOTT.

17 January 1997.
Reasons for Decision.

THIS is an application pursuant to s.29(1)(b) of the Industrial
Relations Act 1979 whereby the applicant says that she has
not been allowed a benefit, not being a benefit under an award
or order, to which she is entitled under her contract of service
with the respondent. The application as filed contained a
number of claims, however the only claim pursued at hearing
related to the deduction of a total of $2,547.00 from commis-
sions claimed by the applicant to be owed to her. These de-
ductions were to pay for 50% of the cost of relief staff engaged
to replace the applicant in her absences, in September 1995,
March 1996 and July 1996.

The applicant was engaged by the respondent in November
1994 to undertake the retail travel business of the respondent.
Her business card described her as the �Retail Travel Man-
ager�. She was engaged on a salaried basis from November
1994 until the 30th June 1995 when the parties agreed to pay-
ment based on gross commissions earned by the retail travel
business. This was to be 60% of gross commissions earned by
the business, with 40% of gross commissions to go to the re-
spondent. The applicant was also to receive 100% of the gross
commissions on the sales of travel insurance.

What is in dispute between the parties is the deduction from
commissions earned of costs associated with the provision of
replacement staff during the applicant�s absences. The appli-
cant says that on the first occasion that this occurred, in Sep-
tember 1995, she was to take one week�s leave but took a
second week at short notice so she offered to pay 50% of the
cost of relief staff at that time on the basis that she �felt it
would be a nice gesture to do because I�d pulled the second
week out of the hat at fairly late notice ...� (p.4b transcript).
She says that Mr Brian Kusel, the Managing Director of the
respondent, instructed her to engage a temporary replacement
through a particular source. She says, too, that she did not
expect this payment of temporary replacement staff to be an
ongoing arrangement. It was her contention that the offer to
pay 50% of this cost related to the second week only of her
leave, however she ended up paying 50% for both weeks on
the basis that Mr Kusel �presented me with the bill and said
�you are now to include your cheque for the residual�.� (tran-
script p.4c). She consequently wrote out a cheque for this
amount.

The next time she was away was in April 1996 and this was
for one week. The applicant says the purpose of this trip was
to act as a tour group escort which she did each year. This was
for 65 people on a trip to the Eastern States for a particular
sporting event. The applicant says that this was profitable for
her employer and was done through the Respondent. The ap-
plicant says that she did not expect that the time would be
considered to be annual leave. A temporary staff member was
hired for a period of seven half days. The applicant was in-
structed to arrange this replacement. Again she was asked to
pay 50% of the cost of this and it was directly deducted from
her payment.
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There was then a trip to Europe which was to another sport-
ing related event and the applicant described this as being
education leave in accordance with normal arrangements
within the industry aimed at providing those working in the
industry with direct experience which they are able to report
back to their employer and make use of within the employer�s
business. She says she did not claim any of the expenses re-
lated to these trips from her employer but claimed them on
her personal tax.

The applicant did not challenge the employer regarding the
deductions because, she says, Mr Kusel tended to dismiss her
thoughts and ideas about how the business ought to be run
and that she felt intimidated by his presence. She did, how-
ever, finally confront him when he tried to change her con-
tract and she resigned as a result. The applicant says that when
there was a dispute between herself and the respondent as to
payment, Mr Kusel suggested that she should take the matter
to �the Industrial Tribunal� to have it sorted out. However,
she chose to resign.

The respondent takes a different view of the arrangement.
The respondent�s only witness, Mr Brian Kusel, agrees that
there was an arrangement reached between the parties for the
applicant to receive 60% of commissions earned by the retail
business as from the 1st July 1995. In addition she was to be
paid 100% of commissions received for travel insurance.

The applicant was the only employee of the company en-
gaged in its retail travel business and she was to run that busi-
ness. Mr Kusel says that the intention discussed between the
parties was that the applicant should find another person to
work in the business to provide cover whenever she was away
and that she was free to come to whatever arrangements in
engaging such a person as she thought appropriate. She failed
to engage someone on a regular basis and therefore it was
necessary to go to the extent of engaging, through an agency,
temporary staff to cover her absences.

The respondent says that the applicant provided a regular
monthly account to the respondent which set out the calcula-
tions of commissions earned by the business and payments to
be made to her including any deductions from those payment
such as for superannuation. Exhibit 2 is such a statement. This
sets out �FINALISED FILES AS AT 30 APRIL 96� and is
said by Mr Kusel to be in the applicant�s handwriting. It con-
tains a summary of amounts paid by clients to the Respondent
and amounts paid out by the Respondent. It then sets out cal-
culations of the commission payable of which 60% was allo-
cated to the applicant from this amount, and a deduction for
superannuation was calculated. A further deduction is noted
as �Less Frontline x 50% 252.00�. This is said by Mr Kusel to
represent 50% of the account by Frontline Personnel WA Pty
Ltd for the cost of the provision of temporary replacement
staff during the applicant�s absence. A further deduction is
made for income tax.

Exhibit 3 is an invoice from Frontline Personnel WA Pty
Ltd dated 3.10.95 for a �temporary assignment� from 18-29
September 1995. Mr Kusel says that the handwriting at the
bottom of the invoice indicating that the applicant and Mr
Kusel each paid 50% of this account, is that of the applicant.
Mr Kusel acknowledges that this was a move away from the
original agreement between them but that it was agreed to do
so. He says that a trip in April 1996 was on the basis that the
applicant was accompanying the group for which she had made
arrangements, but that group was attending a surf carnival in
which her husband was participating and that that was the real
reason for her going. Otherwise there was no need for her to
accompany the group and the business was left in the situa-
tion of having no-one to staff its office. He said that this was
her responsibility and that she gave an undertaking when she
first took on the arrangement on a commission only basis that
she would run the entire retail operation as a business within
a business (transcript p.14).

The respondent says too that the trip to Europe was when
the applicant accompanied her husband on a channel swim
and this involved four weeks� annual leave being paid on a
50% basis. He says that at this point, when the respondent
decided that it was appropriate to document the arrangement
of sharing of replacement staff costs, that the applicant de-
cided to terminate her employment.

CONCLUSIONS
It is important to state that the question before the Commis-

sion is not whether the arrangements between the parties were
fair or whether the applicant was �poorly dealt with by her
employer� as submitted for the applicant, but whether, in ac-
cordance with s.29(1)(b) she has not been allowed a benefit,
not being a benefit under an award or order, to which she is
entitled under her contract of service. The onus is on the ap-
plicant to prove that the benefit claimed did arise under her
contract of employment and that she had not been allowed
that benefit by her employer.

As with many cases before the Commission where the par-
ties are not represented by experienced advocates and choose
to represent themselves, the parties� respective cases are put
in ways which do not make an assessment of the evidence
easy, and matters of significance may be excluded from their
evidence or not challenged in cross examination. That is the
nature of problems which arose in this case. In this case the
respondent chose not to cross-examine the applicant, how-
ever the respondent gave conflicting evidence to that of the
applicant. Also, the applicant�s representative, her husband,
did not cross-examine the respondent�s witness in respect to
some important issues. The Commission ought not allow such
technical failings to prejudice the outcome, and in fact the
provisions of Section 26(1)(a) and (b) recognise this.

I make the following findings:
1. Having observed the witnesses I find that where there

is conflict in the evidence, the evidence of Mr Kusel
is to be preferred to that of the applicant.

2. That while it may seem somewhat unusual for an
employee to be expected to pay for the cost of
replacement staff whilst the employee takes leave,
the arrangement between the parties was not a
normal arrangement between an employer and a
salaried employee. It  was an arrangement
whereby the sole employee of the business was
earning the income of the business and was paid
according to the income of the business, by be-
ing paid a percentage of that income.

3. It was the applicant who originally suggested payment
of the temporary staff on the basis of a 50% payment
by her and 50% by the employer, however she now
says that this was only to have been for one week of
the two weeks� leave and that she did not anticipate
the arrangement would continue. She did not object
to paying for both weeks, or to the arrangement being
repeated. It was not until the final occasion that she
objected and resigned notwithstanding the respond-
ent�s suggestion of having the matter referred to an
industrial tribunal. It is reasonably open to find that
the arrangement for the payment by the applicant of
50% of replacement staff costs by her was mutually
agreed to. There is nothing to suggest that it was not
so until the applicant resigned. I find that it was agreed
between the parties.

4. It was the applicant who prepared and presented fi-
nancial reports to the respondent including exhibits
2 and 3 which indicate that it was she who did the
calculations of payments to be made, and had at least
some opportunity to raise the issue during this proc-
ess. Money was not deducted without her knowl-
edge or consent.

5. The applicant continued to receive 60% of commis-
sions earned and 100% of commissions on travel
insurance less 50% of temporary replacement staff
costs when she was absent and not earning the in-
come from which commissions would be paid.

On this basis, I am not satisfied that the applicant is
entitled to be paid the amounts which were deducted to
pay for the temporary relief staff. I am not satisfied that
this constitutes an entitlement under her contract of serv-
ice but rather appears to have been an arrangement reached
between the parties at the applicant�s suggestion and con-
tinued without objection until termination. There is no
evidence before the Commission to sustain the claim that
there is an entitlement to these amounts. On this basis the
application will be dismissed.
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Appearances:  Mr C Smith-Gander appeared on behalf of
the Applicant.

Mr B Kusel appeared on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Fiona Smith-Gander

and
Australia One Pty Ltd.

No. 1449 of 1996.
COMMISSIONER P E SCOTT.

17 January 1997.
Order.

HAVING heard Mr C Smith-Gander on behalf of the Appli-
cant and Mr B Kusel on behalf of the Respondent, now there-
fore the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders�

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Raymond John Stockwin

and
Cable Sands Pty Ltd.

No. 528 of 1996.
COMMISSIONER A.R. BEECH.

7 January 1997.
Reasons for Decision.

THE COMMISSIONER: Mr Stockwin complains that his dis-
missal on the 5th March 1996 was harsh, unfair and unrea-
sonable and he seeks an order re-instating him in his
employment.

His dismissal followed an incident on the 1st March 1996
when he abused his supervisor, Mr Butler, accused Mr Butler
of having stated that Mr Stockwin had been �bludging on
workers� compensation� and had invited Mr Butler to come
�outside the gate to sort the matter out�. Although one wit-
ness to the incident, Mr Noakes, gave evidence that he heard
Mr Stockwin threaten �to smash Mr Butler�s head in� I am
inclined not to accept his evidence because Mr Stockwin de-
nied using those words and Mr Butler did not give evidence
that those words were used. However, even without those
words the evidence shows that Mr Stockwin�s behaviour was
threatening and abusive towards his supervisor. Mr Stockwin
was suspended for five days and then dismissed. His action
was seen by the company as conduct which cannot be toler-
ated, even if Mr Stockwin had been provoked. Further, Mr
Stockwin had received a �first and final warning� in Septem-
ber 1995 for a similar, if not identical, incident and his action
was seen as a second incident. Mr Stockwin was dismissed
with the payment of one month�s wages in lieu of notice and
his outstanding leave entitlements.

Preliminary Point
Before turning to the merit of the claim it is necessary to

deal with a preliminary point raised by Mr Clohessy arising
from the fact that Mr Stockwin was on workers� compensa-
tion. The preliminary point arises from s84AA of the Workers�

Compensation and Rehabilitation Act 1981 which is set out
below:

Employer to keep position available during worker�s
incapacity
84AA. (1) Where a worker who has been incapaci-
tated by disability attains partial or total capacity for
work in the 12 months from the day the worker be-
comes entitled to receive weekly payments of com-
pensation from the employer, the employer shall
provide to the worker�

(a) the position the worker held immediately be-
fore that day if it is reasonably practicable to
provide that position to the worker; or

(b) if the position is not available, or if the worker
does not have the capacity to work in that po-
sition, a position�

(i) for which the worker is qualified; and
(ii) that the worker is capable of perform-

ing,
most comparable in status and pay to the position men-
tioned in paragraph (a).
Penalty: $5 000.

(2) The requirement to provide a position mentioned
in subsection (1) (a) or (b) does not apply if the employer
proves that the worker was dismissed on the ground of
serious or wilful misconduct.

(3) Where, immediately before the day mentioned in
subsection (1), the worker was acting in, or performing
on a temporary basis the duties of, the position mentioned
in paragraph (a) of that subsection, that subsection ap-
plies only in respect of the position held by the worker
before taking the acting or temporary position.

(4) For the purpose of calculating the 12 months men-
tioned in subsection (1), any period of total capacity for
work is not to be included.

[Section 84AA inserted by No. 48 of 1993 s.39.]
Mr Clohessy argued that because Mr Stockwin was on work-

ers� compensation s84AA(2) means that he cannot be dismissed
unless his action constituted serious or wilful misconduct. Mr
Clohessy submitted that Mr Stockwin�s action did not consti-
tute serious or wilful misconduct and therefore the dismissal
contravened s84AA(2) and was invalid.

Essentially s84AA requires the employer to preserve the
employee�s job until the employee returns to work within 12
months unless the employee was dismissed for serious and
wilful misconduct. In Mr Stockwin�s case he became partially
fit for work on the 13th February 1996. On that day Cable
Sands did give him his job back. At that stage s84AA was
complied with. Mr Clohessy maintains that Mr Stockwin is
still �on workers� compensation� and this is true, at least as at
the date of hearing. The work performed by Mr Stockwin in
February aggravated his injury and he made an appointment
to see his doctor for the 6th March on which occasion he again
was certified unfit for work. This case concerns his dismissal
on 5th March and I cannot see that s84AA was breached by
Cable Sands on that occasion because s84AA only applied at
the time Mr Stockwin became either partially or totally fit for
work on 13th February.

Prior to the insertion of s84AA there was no statutory re-
striction on terminating the employment of an employee who
is absent from work on workers� compensation. Termination
of employment could occur provided the relevant notice pe-
riod was given (HEIU v St George�s Hospital (1975) 55 WAIG
1053). Section 84AA makes it an offence to dismiss an em-
ployee for the first 12 months while the employee is absent on
workers� compensation unless the dismissal is for serious and
wilful misconduct. But in Mr Stockwin�s case he was not ab-
sent from work on workers� compensation when he was dis-
missed. He had been certified fit for either partial or full
employment and was actually at work (although not required
to attend pending the company�s consideration of his action)
when he was dismissed.

If indeed an employee absent on workers� compensation is
dismissed so that the employer, in breach of s84AA, does not
offer the employee his or her previous job back upon attain-
ing partial or total capacity for work in the 12 months from
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the day the employee becomes entitled to receive weekly
payments of compensation from the employer, the breach
renders the employer liable to a penalty under that Act. Al-
though Mr Clohessy argued that s84AA prevented Mr
Stockwin�s dismissal from happening that is not the case. As
the High Court recently observed, the fact that a statute pro-
hibits the doing of an act does not show that the act cannot be
done (per Latham CJ in Automatic Fire Sprinklers v Watson
as cited with approval by Brennan CJ, Dawson and Toohey JJ
in Byrne v Australian Airlines Ltd (1995) 69 ALJR 797 at
804). The question whether Mr Stockwin was dismissed on
the 5th March is thus a question of fact. A dismissal which is
in breach of the Workers� Compensation and Rehabilitation
Act 1981 may of itself also be unfair although the fact of the
breach will be simply one factor to be taken into account in
the overall circumstances (Newmont Australia v AWU (1988)
68 WAIG 677 at 679). I therefore do not uphold Mr Clohessy�s
preliminary point.

The Merit of the Claim
On the previous 4th December, Mr Stockwin and a number

of other employees were engaged in replacing a cable on a
winch. Mr Butler was the supervisor on that particular job. As
a result of an instruction given to the winch operator the cable
unexpectedly drew taut, causing Mr Stockwin to suffer an in-
jury to his arm and he was off work until the 17th February
1996. Mr Stockwin gave direct evidence that it was Mr But-
ler�s instruction to the winch operator which caused the acci-
dent. There is certainly evidence that it was Mr Butler who
gave the instruction and there is evidence that he was wrong
to do so (exhibits 6 and 7). On the 13th February 1996 Mr
Stockwin was certified as partially fit for work and he returned
to the job. On the 25th February 1996 he was certified as fully
fit for work.

On the 28th February 1996 he and Mr Hutchins, a fellow
mobility worker who was in his second day of employ-
ment at that time, were given the task of undoing head
feed bolts. They did so. I accept Mr Hutchins� evidence
that, at the conclusion of that job, they both went in search
of another supervisor to see if any further work needed to
be done. Elsewhere at this time Mr Oriel was approached
by Mr Butler who asked him where Mr Stockwin was.
When Mr Oriel stated that he had not seen Mr Stockwin,
Mr Butler, according to Mr Oriel, stated that Mr Stockwin
was �probably off bludging somewhere� and that Mr
Stockwin was �a bludging [word deleted]�. I tend to ac-
cept the evidence of Mr Oriel over Mr Butler on this point.
Mr Oriel was cross-examined and remained quite firm in
his evidence. In contrast I found Mr Butler�s answers on
this point in cross-examination to be less positive, stating
that he could not recall such a conversation rather than
that it had not occurred (transcript pp 84, 87, 88). Over-
all, from the vantage point of observing the witnesses dur-
ing the course of their evidence, I am quite certain that
the conversation occurred as Mr Oriel had indicated in
his evidence. I observe from the evidence that Mr But-
ler�s comments to Mr Oriel were improper and without
foundation and not appropriate to be made by a supervi-
sor, even if they were, as Mr Adams suggested to Mr Oriel,
a �general sort of remark�. Although there is some sug-
gestion that Mr Butler�s comments related to both Mr
Stockwin and Mr Hutchins I reject the suggestion. Mr
Hutchins was in his second day of employment and I think
it unlikely that such comments would be directed to him.
I prefer the evidence of Mr Oriel in this regard as he heard
the comments of Mr Butler directly. It follows that I do
not accept Mr Butler�s evidence that he did not discuss
Mr Stockwin�s �workers� compensation� or that he has
�no recollection� of the conversation. Mr Oriel relayed
this conversation to Mr Stockwin and this is what led to
Mr Stockwin�s antagonism towards Mr Butler when he
next saw him two days later.

Given Mr Horner�s role in the decision taken by the com-
pany to dismiss Mr Stockwin, two incidents concerning Mr
Horner and Mr Stockwin are relevant. The first incident con-
cerns the accident at the dredge on the 4th December previ-
ously referred to. A few minutes after the accident Mr Horner
attended the dredge and an incident occurred between Mr
Horner and Mr Stockwin when Mr Horner grabbed Mr
Stockwin by the shirt and Mr Stockwin resisted. I am satisfied

that there was no physical altercation between them but the
evidence of Mr Horner about Mr Stockwin�s actions differs
from the evidence of witnesses of the incident. In particular,
Mr Horner�s evidence that Mr Stockwin pushed him prior to
Mr Horner �putting his arm out� and �perhaps grabbing Mr
Stockwin�s shirt� is in contrast to the evidence about the inci-
dent of Mr Seroka, Mr Bentley and Mr Oriel who witnessed
it. Mr Seroka saw Mr Horner �grabbing him by the shirt� and
found the event pretty amazing; he did not see Mr Stockwin
�chesting� Mr Horner. Mr Bentley saw both Mr Horner and
Mr Stockwin heated and Mr Oriel saw that it was �a bit of a
tussle� and that Mr Horner looked �aggressive�. Although
nothing directly turns upon the incident concerning the dredge,
I conclude from the evidence overall that Mr Horner�s under-
standing that Mr Stockwin �pushed him� first is not correct.
The weight of the evidence is the other way around. I do not
overlook Mr Stockwin�s own evidence that he �shouldered�
Mr Horner, but, as with Mr Horner�s evidence, the evidence
of witnesses who were not involved in the altercation is to be
preferred to the conflicting evidence of the two participants
themselves. The overall effect of this evidence is not clear. I
understand that Mr Horner was concerned immediately fol-
lowing the accident to Mr Stockwin, that Mr Stockwin should
come away from the dredge and that Mr Stockwin was upset
and swearing. However I am left with the impression from the
evidence that Mr Horner�s conduct was more physical than
was required. It seems that Mr Stockwin thought so, because
he subsequently wanted to lodge a formal grievance against
Mr Horner arising from the incident. Early in January 1996,
Mr Stockwin, who was not at work due to his injury, went to
Mr Horner�s office on site in order to fill out a formal griev-
ance against Mr Horner for the incident on the dredge. Mr
Stockwin was dressed at the time in T-shirt, shorts and thongs.
The evidence is that Mr Horner refused to permit Mr Stockwin
to fill out the grievance form against him because Mr Stockwin
was not wearing safety boots. When this evidence was given I
found it difficult to understand why Mr Stockwin needed to
wear safety boots in order to visit mine administration in the
capacity of a visitor. I accept without hesitation the evidence
of Mr Robbins, a safety representative, that his understanding
is that visitors are not required to wear safety boots. But, sig-
nificantly, I fail to understand why Mr Horner refused to let
Mr Stockwin fill out a grievance form against himself merely
because he was not wearing safety boots. In this regard also, I
found Mr Horner�s evidence less than satisfactory. When asked
whether he remembered �turning Mr Stockwin away� because
he was not correctly attired Mr Horner answered: �I didn�t
turn him away. I suggested that he go home and put on the
correct clothing and footwear and then he could come back�
(transcript p 61). On the evidence, Mr Horner did indeed �turn
him away�.

Mr Horner�s further evidence is that Mr Stockwin attended
on two occasions rather than one occasion. But that is not
supported by any other evidence and is contradicted by the
evidence of Mr Stockwin. And further, Mr Horner�s statement
that Mr Stockwin was alone is in stark contrast to the evi-
dence of Mr Stockwin, Mr Robbins and, indeed, of Mr Oriel
that Mr Robbins was with Mr Stockwin at the time. I have no
reason to disbelieve the evidence of Mr Robbins and find that
he did, indeed, attend Mr Horner�s office with Mr Stockwin
and was a witness to the conversation between them. Given
my conclusion that the refusal to allow Mr Stockwin to fill
out the grievance is inexplicable and that Mr Stockwin was
not alone when he went to Mr Horner�s office, I am inclined
to reject Mr Horner�s evidence where it conflicts with Mr
Stockwin�s evidence. Indeed, the evidence overall tends to
support Mr Stockwin�s credibility under oath and assists me
in the conclusion I have reached that, generally, Mr Stockwin
gave his evidence truthfully even if, at times, that evidence
prompted a conclusion against his own interest. I think Mr
Stockwin has a temper and is too prone to react verbally if
provoked, but I accept his evidence.

Threatening and abusive behaviour by an employee towards
his or her supervisor is certainly misconduct but, as was stated
during the hearing, not all misconduct justifies dismissal. In-
deed Mr Horner stated that if it had not been for the previous
incident for which Mr Stockwin received a first and final warn-
ing, the incident of the 1st March would have warranted coun-
selling rather than dismissal. In the context of Mr Horner�s
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incidents with Mr Stockwin, that Mr Butler, who is Mr
Stockwin�s supervisor, indeed did make derogatory comments
about him to another employee, that there was in fact no physi-
cal violence and given the evidence of the type of language
readily used in the workplace, Mr Stockwin�s dismissal was
unfair. Given that Mr Horner was unaware that Mr Butler made
the comments which he did (transcript p 59) the decision made
by the company to dismiss him was made without the knowl-
edge of all the facts. Indeed the company�s approach was only
to ascertain the views of Mr Stockwin and Mr Butler as to the
incident itself and then to decide to dismiss Mr Stockwin be-
cause the incident was seen as a second offence. While I un-
hesitatingly state that Mr Stockwin�s behaviour was
inappropriate and that the company was right to treat the inci-
dent of the 1st March seriously, in the light of the evidence
produced before the Commission, dismissal was unfair. I do
not lose sight of the fact of the earlier incident and the �first
and final warning� given to Mr Stockwin but it is important to
state that a second incident does not lead to a dismissal auto-
matically. A second incident will need to be examined if the
company is not to leave itself exposed (AFMEPKIU v BHP
Iron Ore Pty Ltd (1996) 76 WAIG 4761). Every case must be
judged on its own facts and there is no absolute rule that fight-
ing in the workplace, let alone threatening and abusive behav-
iour, justifies dismissal (see for example UFTU v Pay-Co
Products (1990) 70 WAIG 2497 at 2499 and see also Yew v
ACI Glass Packaging IR Court of Australia, Wilcox CJ, 11/
12/96, unreported). The Commission was referred to the Acosta
case (RRIA v AWU (1987) 67 WAIG 320) by the company in
support of its argument that Mr Stockwin�s behaviour cannot
be tolerated even if provoked but the Commission has previ-
ously held that the Acosta case does not say that any threat of
violence in the workplace no matter what the circumstances
justifies dismissal. It should be recognised that we are dealing
with men and not angels and in the context of strong language
on a mine site words might be said in bravado, especially where
there is provocation. If it had not been for the background
incidents referred to above Mr Stockwin�s claim would not
have succeeded. However, in the context of the background
to the incident of the 1st March and the decision to dismiss,
Mr Stockwin�s conduct did not warrant the ultimate penalty
of dismissal and his dismissal was unfair.

The Commission is obliged to order reinstatement unless it
is impractical. There is no suggestion that it is impractical.
There is no criticism of Mr Stockwin�s work. He received a
satisfactory performance appraisal on the 8th November 1995
and a salary increase (exhibit No 5). None of the employees
with whom Mr Stockwin did work, and with whom he will
now work again, suggested that there would be a difficulty in
this regard. Mr Stockwin is of the view that any differences
between him and Mr Butler are capable of being discussed
and agreed and I see no reason to doubt that. I accept Mr
Stockwin�s evidence that the availability of work in the Nannup
area is very limited. Certainly Mr Stockwin needs to control
his reactions in future and recognise the authority of the man-
agement but the company also should ensure that the conduct
of all of its employees, including management, is above re-
proach. Mr Stockwin should be reinstated from the time he is
certified as fit to return to work.

I record here also that a liberty is reserved in the event that
a witness or a person summonsed as a witness claims the cost
of attendance. Minutes of a proposed order now issue.

Appearances:  Mr R. Clohessy appeared on behalf of the ap-
plicant.

Mr T. Adams appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Raymond John Stockwin

and
Cable Sands Pty Ltd.

No. 528 of 1996.
COMMISSIONER A.R. BEECH.

23 January 1997.
Supplementary Reasons for Decision.

THE COMMISSIONER: Subsequent to the Reasons for De-
cision issuing in this matter the parties met and have advised
the Commission that with the advantage of knowledge of the
Commission�s Reasons an agreement has been reached. The
parties advise that a formal order in the terms proposed is not
necessary and request that the matter be finalised on that ba-
sis. Accordingly an order will issue reflecting the unfairness
of the dismissal and otherwise discontinuing the application.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Raymond John Stockwin

and
Cable Sands Pty Ltd.

No. 528 of 1996.
COMMISSIONER A.R. BEECH.

23 January 1997.
Order.

HAVING HEARD Mr R. Clohessy on behalf of the applicant
and Mr T. Adams on behalf of the respondent, now therefore,
I the undersigned Commissioner of the Western Australian
Industrial Relations Commission, pursuant to the powers con-
ferred on me under the Industrial Relations Act 1979 hereby:

1. DECLARE that the dismissal of Mr R.J. Stockwin
from his employment on the 5th March 1996 was
unfair; and

2. ORDER that the Commission refrain from further
hearing the matter.

(Sgd.) A.R. BEECH,
[L.S] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Paul Turner

and
Elsinore Holiday Units

No. 1416 of 1996.
Kym Leanne Stanicic

and
Elsinore Holiday Units.

No. 1417 of 1996.
SENIOR COMMISSIONER G.L FIELDING.

24 December 1996.
Reasons for Decision.

SENIOR COMMISSIONER: The respective Applicants in
each of these matters were together employed by the proprie-
tors of the Respondent firm to act as the live-in caretaker/
managers of accommodation units owned by the firm in
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Scarborough. In general, the Applicant Turner, was responsi-
ble for maintenance and general caretaking of the premises
and the Applicant Stanicic, for the office and administrative
work although the duties were not precisely delineated in that
way by the Respondent.

The Applicants were employed by the Respondent in this
role from on or about the 2nd September until on or about the
1st October last when their employment was terminated by
the proprietors of the Respondent. They were employed un-
der a written contract, which provided amongst other things,
for a �salary package�. So far as is material, that package pro-
vided for them each to receive a �retainer� of $360.00 pay-
able each week and for them each to receive 1% of �the gross
turn-over paid on a weekly basis.� In addition, as part of the
salary package they were to receive a weekly car allowance
and in certain circumstances, a tool allowance.

The written contract contains no mention of the hours to be
worked by the Applicants, either jointly or separately, other
than that they were required to live in and to ensure that the
office �is attended on a 24 hour basis�. It seems common
ground that they were required to be available to attend to
customers needs around the clock seven days a week, subject
to one day off each week. The parties differ, however, as to
how much time it should normally take to perform adequately
this function.

Each of the Applicants claim to have been denied benefits
under their contract of employment, in that they were denied
payment for overtime worked between Monday and Friday
inclusive and denied payment for work performed on the week-
ends. Furthermore, they claim to have been overcharged for
the electricity consumed by them in the house they occupied
during the course of their employment.

They each contend that they were employed on the basis of
a 40 hour week from Monday to Friday but regularly worked
in excess of 40 hours over that time period and generally
worked on both days of the weekend. Indeed, they claim to
have collectively worked slightly more than 88 hours between
Monday and Friday in excess of the 40 hour weekly limit and
to have worked slightly more than 62 hours on Saturdays and
53 hours on Sundays for which they received no recompense.
Furthermore, they claim to have worked 11½ hours without
payment on their only designated day off.

The Applicants refer to and rely to a significant degree on
the fact that the weekly payslips given to them by the Re-
spondent indicated that they were paid for 40 hours work and
that their rate of pay was $9.00 per hour for a �weekday�.
They therefore claim to be entitled to $9.00 for each hour
worked in excess of 40 between Monday and Friday and for
all hours worked each weekend and on their day off. Thus
they jointly claim the sum of $1983.00 as and for overtime
worked by them.

The Respondent on the other hand says that the contract
was formulated on the basis that the Applicants were to re-
ceive a salary package which was to be independent of the
hours worked. The Respondent draws attention to the fact that
in addition to the �retainer� the Applicants were each entitled
to a commission based on turnover. This arrangement is said
to be consistent with working in an industry which is charac-
terised by the need to work seven days a week around the
clock. The Respondent says that the reference to 40 hours of
work and to weekdays on the payslip was included as a matter
of convenience for the purpose of determining leave and other
entitlements. Furthermore, this arrangement was said to be
forced on the Respondent because the computer software pack-
age used by it to process remuneration for its employees did
not make provision for those in receipt of a salary as distinct
from a weekly wage based on an hourly rate. In any event, the
Respondent challenges the veracity of the record kept by the
Applicants of the hours they claimed to have worked. The
Respondent says that the list was never checked by any of its
representatives and indeed, was not brought to the Respond-
ent�s attention until after these proceedings were instituted.
Furthermore, the Respondent asserts that on many of the oc-
casions when its representatives checked the Applicants� work
they were found not to be working at times when the record
shows them to have been working.

For the Applicants to succeed in their respective claims it is
incumbent upon them to establish on the balance of

probabilities, that it was a term express or implied, of their
contract of employment that they should be paid an additional
sum for work performed in excess of 40 hours and on week-
ends as they claim. In that regard, it is common ground that in
discussions which led to them signing their contract of em-
ployment no mention was made by them or by a representa-
tive of the Respondent to the salary being based on a 40 hours
week. Indeed, it is common ground that there was no mention
at all of the hours of work other than that the work was to be
performed on a live-in 24 hours a day arrangement. The Ap-
plicants say that the first they heard of a 40 hour week ar-
rangement was when they received their first pay slips. As to
that, I unreservedly accept the evidence of Ms Roast, the per-
son responsible for the preparation of the weekly payslips for
the Respondents� employees. She testified, and I accept it to
be a fact, that the wage slips were prepared in the manner
indicated for the reasons outlined above. In particular, I ac-
cept her evidence that the reference to 40 hours was not in-
tended to reflect the hours worked and that even if the
Applicants had only worked 20 hours a week, the pay slip
would show 40 hours and they would receive the same amount
of pay. Moreover, I accept her evidence that following receipt
of the first payslip the Applicant Turner approached her about
not being paid for work on weekends, whereupon she explained
to him why the pay slip was in the form in which it was and he
appeared to be quite happy with that explanation.

In all the circumstances, I am far from convinced even on
balance, that the Applicants contract of employment provided
for overtime on the basis upon which they claim. There is no
express provision in the contract for that nor in the circum-
stances is there any scope to imply such a term. Apart from
the fact that such a term is not consistent with the terms of the
contract suggesting that the Applicants were required to give
24 hours attention to certain aspects of the job, subject to re-
lief one day per week, I cannot think that a reasonable person
in the Respondent�s position would intend that such an open-
ended arrangement as that envisaged by the Applicants would
apply. Under the arrangement which they contend applied there
is no mechanism to check on how long they each worked nor
the time taken by them to perform their duties. The Applicants
suggested that such a term ought to be implied because it was
standard practice within this country for employees to work
40 hours a week between Monday and Friday and to receive
additional payment in the form of overtime payments for work
performed outside of those hours. There was no evidence of
that custom and indeed, from my knowledge of industrial re-
lations in this country the Applicants would be hard pressed
to produce any such evidence. The Minimum Conditions of
Employment Act 1993, provides that employees shall receive
a pro rata increase in the statutory minimum rate of pay for
each hour worked in excess of 40 but that is a different issue.
In any event, it is an entitlement which can not be enforced by
the Commission.

In any event, I feel bound to say that I have some misgivings
about the accuracy of the record produced by the Applicants of
their hours of work. I accept the evidence of Mr Groves and of
Ms Smith, two of the Respondent�s principal employees, that
when they attended the flats they often found one or the other of
the Applicants not to be working or otherwise not present when
they claim to have been. I accept the evidence of Mr Groves,
that on one occasion both Applicants were working on balanc-
ing the books, when it was only necessary for one of them to
perform that task. Again, I unreservedly accept the evidence of
Mrs Cameron who with her husband is currently a joint care-
taker/manager of the units in question, that the nature of the job
is such that if the caretakers wanted to work 18 hours a day they
could do so but the job does not warrant such long hours; it can
normally be performed more quickly than the Applicants ap-
peared to claim was the case.

In my view, it follows that the Applicants� claim for overtime
is not made out and therefore must fail. In short, I am far from
convinced that it was a term of their contract of employment
and in any event I am not satisfied that they worked the hours
they claim. Even if it was shown that work was actually per-
formed during those hours there is little to suggest that it was
done with the express or implied approval of the Respondent.

The claim with respect to electricity charges should like-
wise fail. The written contract provides that 50% of the elec-
tricity costs �on the house� will be paid by the Respondent.
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The contract in this respect as in many others, is less than
satisfactory and somewhat deficient. It provides only that the
Respondent is to pay 50% of the costs of electricity. Only by
implication does it suggest that the Applicants should pay the
balance.

The Applicants do not question that they are responsible for
50% of the electricity charges but rather they question the
quantum of the cost charged to the house. Their principal com-
plaint is that they have been charged for half of the electricity
consumed in the office attached to the house as well as the
house itself. However, it is far from clear that the house for
these purposes should be considered to be separate from the
office. As I understand it, the same meter serves both the house
and the office. Certainly it is not clear on the evidence, whether
the house should be considered to be separate and distinct
from the attached office. The relevant contractual benefit for
the Applicants is that the Respondent will pay half of the cost
of the electricity consumed in the house. However the house
is looked at, the evidence clearly suggests that the Respond-
ent has met that obligation. The account which covers the pe-
riod in question, suggests that on the basis of a domestic tariff
the daily charge (including the supply charge) was in the or-
der of $4.70 a day. The Applicants were employed for a pe-
riod of approximately 28 days. On that basis they would be
liable for a cost in the order of $65.00. They have however,
been debited with the sum of $57.00. In the circumstances, I
am not convinced that they have been denied a contractual
benefit, which was that the Respondent would pay 50% of the
costs in question. Although I have no hesitation in accepting
the evidence of Mr Stanicic, the father of the Applicant
Stanicic, regarding the rate at which the electrical equipment
in the house and in the office consumed electricity I am con-
cerned, in view of the evidence of Ms Smith regarding the use
by the Applicants of the electrical equipment in the house,
that the information supplied to him upon which he did his
calculations was not accurate.

It follows that each of the applications should be dismissed.
It may be that there are aspects of the contract or of the Re-
spondent�s conduct which are inconsistent with the provisions
of the Minimum Conditions of Employment Act 1993 but if
that is the case, and I do not say it is, that is a matter for
another court, not for the Commission.

Appearances:Mr Paul Turner and Ms K.L.Stanicic both
appeared in person.

Ms A.Smith as agent on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Paul Turner

and
Elsinore Holiday Units.

No. 1416 of 1996.
SENIOR COMMISSIONER G.L. FIELDING.

24 December 1996.
Order.

HAVING heard the Applicant in person and Ms A. Smith on
behalf of the Respondent the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders:

THAT this application be and is hereby dismissed.
(Sgd.) G.L. FIELDING,

[L.S] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Kym Leanne Stanicic

and
Elsinore Holiday Units.

No. 1417 of 1996.
SENIOR COMMISSIONER G.L. FIELDING.

24 December 1996.
Order.

HAVING heard the Applicant in person and Ms A. Smith on
behalf of the Respondent the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders:

THAT this application be and is hereby dismissed.
(Sgd.) G.L. FIELDING,

[L.S] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Alan Whyborn

and
BHP Iron Ore Pty Ltd.

No. 1503 of 1996.
COMMISSIONER S A CAWLEY.

3 December 1996.
Reasons for Decision.

THE COMMISSIONER: This application was made under
section 29(1)(b)(i) of the Industrial Relations Act, 1979. By it
Mr Alan Whyborn claims he was harshly, oppressively and/or
unfairly dismissed from his employment as an electrical fore-
man on 3 October 1996. In relief he seeks orders for re-em-
ployment and compensation for loss of contractual benefits
from the time of his dismissal to the time of such re-employ-
ment.

The employer, the correct citation of which is BHP Iron Ore
Pty Ltd, denies that Whyborn was dismissed harshly, oppres-
sively or unfairly.

It is an agreed fact that Whyborn was dismissed on 3
October 1996 from the position of electrical foreperson at
the iron ore mining operations of BHP Iron Ore Pty Ltd
(hereinafter �the Company�) at Newman in the Pilbara
region of the north west of Western Australia. The mine
site and the nearby town-site may be described in general
terms as isolated.

The application was filed on 17 October 1996. The Compa-
ny�s answers were filed five days later on 22 October 1996.
The following day Whyborn�s representative, Mr A Lovell
requested that the claim be listed for urgent hearing in
Newman. It is the case that the Industrial Relations Act, 1979
(hereinafter �the Act�) enjoins the Commission to pursue con-
ciliation of disputes which come before it until it is satisfied
that course has been exhausted. The schedule to Whyborn�s
application as filed was unusual in that the Western Austral-
ian Industrial Relations Commission was urged to list the
matter directly for an (expedited) hearing on the basis that
conciliation proceedings in the Australian Industrial Relations
Commission already had been held and the employer had
maintained �intransigent� and �rigid� views and the applicant
and his family were experiencing significant stress. In its an-
swers the Company denied that it was �intransigent� or held
�rigid views� and stated it was not opposed to further concili-
ation proceedings.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.514

In considering the respective positions of the parties and
having regard for the fact of a conciliation proceeding in the
Australian Industrial Relations Commission (as a result of an
application since discontinued), the fact of the relatively iso-
lated location involved, the elapse of time since the dismissal
and the applicant�s pleas for an early hearing as well as the
statutory injunction for the Commission to be satisfied that
conciliation was exhausted, the Commission�s Deputy Regis-
trar based in Karratha in the Pilbara was directed pursuant to
section 93(8) to travel to Newman and enquire into and report
back to the Commission on the dispute by no later than 11
November 1996. The parties were informed of this on 29 Oc-
tober 1996.

On the same date the parties were notified that the Commis-
sion would convene a conciliation conference pursuant to sec-
tion 32 of the Act in Newman on Friday 15 November 1996
and that a hearing, if no resolution was reached beforehand,
would proceed on that same date.

The Deputy Registrar reported back to the Commission on
8 November 1996 to the effect that he had convened meetings
of the parties in Newman on 7 November 1996 and, despite
extensive discussions that day and by telephone hook-up the
following day, the dispute between Whyborn and the Com-
pany remained unresolved.

The scheduled conciliation conference on 15 November
1996 did proceed, but given the extensive opportunities for a
resolution already afforded the parties, no issues of fact or
merit of the dismissal were canvassed; only the question of
any prospect for resolution. Nothing changed. The dispute
remained

In view of that the hearing proceeded later that day and
through Saturday 16 November 1996 with a further full day
of hearing on Friday 22 November 1996.

Witnesses called on behalf of the applicant in the course of
the hearing were: the dismissed employee Alan Whyborn, his
wife Susan Whyborn, Ronald Charles Brown (with Whyborn
one of six forepersons in field maintenance), Roy Alexander
McCreanor (one of two supervisors, field maintenance),
William Arthur Cochrane (superintendent, field maintenance),
Alan Hogan (production manager), Jayson Roy Aveling (elec-
trical tradesperson), Jason Barbetti (mechanical tradesperson),
Cheryl Elaine Greenhalgh (electrical assistant), Robert Evans
(electrical shift fitter), Doug Stead (mechanical tradesperson
and union convenor), Anthony Joseph Jackson (electrical
tradesperson), Larry Healy (tradesperson and union convener),
Edward Pyle (tradesperson), Peter McInerney (tradesperson),
Neil Stephens (electrical tradesperson), Jodie Brown (appren-
tice electrician), Robin Weidenbruch (equal opportunity ad-
viser and acting industrial relations manager) and Brian Steane
(general manager, Newman).

Whyborn commenced employment with the Company on
11 October 1989 as an electrical fitter. This was the second
time he had been employed by the Company at Newman. He
had been employed by the Company previously at Newman
(1980-86) and at Port Hedland (1975-77).

Whyborn was promoted to the position of electrical
foreperson on 7 April 1990 in the Mine Maintenance Depart-
ment of the Company�s Newman operations. He worked in
this position until his instant dismissal on 3 October 1996.
Whyborn was paid four weeks pay in lieu of notice. As
foreperson Whyborn, along with another foreperson Ron
Brown, had been the first line of supervision for a crew of
approximately 15 employees engaged as mechanical
tradespersons, electrical tradespersons, mine workers and
motor vehicle drivers.

The dismissal was carried out by the Production Manager,
Hogan. At the time of dismissal Whyborn was handed a letter.
Excluding salutations it was as follows �

The Company has conducted an investigation in respect
of an incident which took place on 21 September 1996
involving yourself displaying offensive material in the
workplace. During the investigation, you admitted that
you displayed offensive material.

After concluding the investigation, the Company finds
your conduct to be unacceptable. This is particularly so
given your position of Foreperson and your recent poor
attitude. As you acknowledged during the investigation,

the conduct was inappropriate. You have been advised
previously that this type of behaviour will not be toler-
ated in the workplace.

Therefore the Company hereby, in accordance with your
contract of employment, gives you notice to terminate
your contract of employment with four (4) weeks pay in
lieu of notice.

Your termination is effective from Thursday, 3 October
1996.

You are requested to contact the Personnel office on
753392 to make the necessary arrangements for you to
receive all entitlements owed to you upon termination of
your employment.

[Exhibit D]

Whyborn was escorted off the premises shortly after and
driven to his home in a company vehicle.

Evidence of the �incident� of 21 September 1996 was given
by Whyborn, Ronald Brown, Pyle, Barbetti, Aveling,
Greenhalgh and others at work in the field maintenance sec-
tion on that date.

It is Brown�s evidence that at about 5.00pm that day he was
talking with an employee (Pyle) near a glassed-in notice board
in an area of the shovel pad workshop when another employee
(Barbetti) came in, looked at the notice board and became
angry and agitated. Brown intervened, removed the item from
the notice board which was angering Barbetti and, in an effort
to calm him down, encouraged him to destroy the item. Barbetti
immediately did so and, according to Brown and Barbetti�s
evidence, Barbetti calmed down and the matter was consid-
ered by both to be settled. Brown�s only other actions that day
in relation to the incident were to inform the other foreperson
Whyborn about it and to make a diary note about the incident.
According to Brown he saw his actions as consistent with
Company policies and that, apart from his keeping an eye out
for any �chiacking�, he considered the incident not only over
but resolved.

Brown says he heard no more about the incident until he
was approached eleven days later, on 2 October 1996, by one
of his immediate supervisors (McCreanor) who raised it with
him. Brown said he was unaware how McCreanor became
aware of it or any source of complaint about it to McCreanor.
Brown says he told McCreanor what had occurred with re-
spect to Barbetti and the destruction of the item. He says
McCreanor said he was wrong to have allowed the item to be
destroyed because it was �pornographic�.

The following day, 3 October 1996, what was termed an
�investigation� was commenced by the Company. The first
person interviewed was Whyborn. It is the evidence of
Whyborn that as he came off a 12 hour shift at approximately
5.45am on 3 October 1996 he was approached by McCreanor
and asked to come to what McCreanor�s notes [Exhibit F] say
was the Field Maintenance Conference Room �for a chat�.
McCreanor�s evidence supports Whyborn on this point. In
effect then Whyborn had no inkling at all he was about to be
subjected to an interview, the first of a series of interviews of
employees about the incident of 21 September 1996, and his
only interview in the course of a Company investigation which
was to result in a decision to dismiss him put into effect just
10« hours later.

The �chat� was not to be just with McCreanor. As well as
McCreanor there was an investigation team comprised of the
other supervisor, Mr R Barnes, Cochrane and a Mr G Parmenter
who is described as the Senior Personnel Officer. Parmenter
did not give evidence.

It is Whyborn�s evidence that he was asked about the inci-
dent of 21 September 1996 and as soon as he realised that it
involved the person who had been the original subject of the
item placed in the notice board he told his interviewers what
he had done.

This evidence and the evidence of other employees on that
shift such as Aveling, Barbetti, Pyle and Greenhalgh as well
as the other foreperson Brown goes to the whole of the inci-
dent and not just Whyborn�s role.

It can be summarised as follows. A popular contractor by
the name of Bruce Winter, who had worked with or around
these maintenance employees on the mine site was leaving
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Newman. A photograph of him, fully clothed and leaning
against a shoulder high filing cabinet had been taken. Some-
one had superimposed a picture of a naked lower front male
torso on the bottom half of the clothed contractor�s photo-
graph and left it in the crib room. It was seen by a number of
employees. The Commission was told by employees who were
present when the contractor (who did not give evidence) saw
the doctored photograph that he thought it was a huge joke.
The evidence is that all employees who actually saw the doc-
tored photograph were neither offended by it nor complained
about it then or at all.

At some time the doctored photograph of the contractor was
placed on a glassed in notice board in the shovel pad work-
shop. The person/s who did this remain unknown. Whyborn
was not involved in the superimposing of the picture of a na-
ked lower front male torso on the bottom half of the photo-
graph of the contractor or in placing it in the glassed-in notice
board.

What Whyborn did was at some time to remove the doc-
tored photograph from the notice board and stick on over the
head of the contractor the head of Aveling wearing hard hat
and safety glasses cut out from a photograph. He then placed
the now (more) doctored photograph back in the notice board.
Whyborn did this, he said, because he believed Aveling was
responsible for the earlier doctoring and he thought it would
be a good joke on Aveling who he judged would find it funny.

The evidence is that that is how it transpired with one ex-
ception. That was Barbetti. All the other employees who actu-
ally saw the photograph, now doctored again by Whyborn by
the addition of another employee�s head, either thought it was
funny or at most inoffensive.

Barbetti did not think it was funny and was indeed angry
when he saw the doctored photograph in the notice board.
Barbetti, who gave evidence on behalf of Whyborn said he
was angry, not because he was offended by the display per se,
but because he believed his head had been superimposed and
he did not want to be involved in what he perceived as a round
of jokes amongst certain of the employees. His evidence as to
the sequel leading to the destruction of the item in the notice
board corroborated that of Brown which was supported too
by that of Pyle. As noted Barbetti, like Brown, said that he
saw the incident as settled then. He says he made no formal
complaint at all and no informal complaint thereafter. Barbetti
also gave evidence that shortly after on the same day Whyborn
came to him saying that he had heard of his anger, confirmed
that it was Aveling�s and not Barbetti�s head on the item and
apologised to him for any hurt. Barbetti says that he accepted
Whyborn�s comments as to identity and that as he considered
the incident was already settled there was nothing more to it.
Whyborn�s evidence is that he too considered the matter set-
tled.

As noted, the item on display on 21 September 1996 was
destroyed that day. An item said by witnesses who saw the
original to be a near replica of the doctored photograph was
produced to the Commission [Exhibit A]. Another, with a cut
out of Aveling�s head superimposed was evidenced as a near
replica of the item after Whyborn amended it [Exhibit B] was
also produced.

As it turned out Barbetti, Brown and Whyborn were
wrong about the matter being settled on the day of the
incident.

The impetus for the Company�s subsequent pursuing of the
issue was due to McCreanor. McCreanor, who had taken up
the post of Supervisor in March 1996, says that on 30 Sep-
tember 1996 a person informed him that pornographic mate-
rial had been on display in the workshop and he/she had been
disgusted that a foreman had been involved. This was charac-
terised as an informal complaint by McCreanor. He refused to
divulge the name of the alleged complainant to the Commis-
sion on the basis that he had promised the person that his/her
identity would be kept confidential. When pressed in cross
examination he said the complainant was not a staff person
and he was unaware of whether he/she actually had seen the
item being complained about and indeed had not asked that
question of him/her. The exclusion of staff narrows down the
field to wages employees of the Company, contractors and
their employees, family members of staff and wages employ-
ees and anyone else in Newman or elsewhere.

McCreanor says he reported the informal complaint to
Cochrane. It seems that the identity of any complainant was
of no or insufficient interest to the Company for it to press the
point with McCreanor then or subsequently and there was some
evidence that senior management considered it appropriate
for McCreanor to maintain a confidence. Its position as put at
the hearing was that the fact or otherwise of any complaint
was irrelevant to the decision to dismiss. It says the dismissal
was justified, as the letter of termination stated, by Whyborn�s
unacceptable conduct on his admittance that he �displayed
offensive material� in the workplace and that this
unacceptability was particularly so given his position of
foreperson and �recent poor attitude�. The matters of �admit-
tance�, �offensive display� and �recent poor attitude� are taken
up subsequently.

It was put on behalf of Whyborn that he has been deprived
of any opportunity to test the motives of the alleged com-
plainant for, for instance, malice.

McCreanor interviewed Brown about the incident on 2 Oc-
tober 1996. McCreanor made a diary note of the discussion.
This and McCreanor�s direct evidence differs in some respects
from that of Brown on that interview. For instance
McCreanor�s notes state that Brown told him Pyle said to
Brown that �he was disgusted that a foreman was involved in
this type of incident� whereas Brown denies he made such a
statement and Pyle�s adamant evidence is that he said no such
thing to Brown. I accept the evidence of Brown and Pyle on
this point.

In any event McCreanor discussed the matter with Cochrane
and Barnes and another meeting was arranged that day. This
was attended by McCreanor, Cochrane, Barnes, and a Mat-
thew Brady from the Company�s Employee Relations Depart-
ment. Apparently it was then decided to conduct an
investigation commencing the next day.

According to Cochrane 12 people were interviewed in the
course of the investigation. These were Whyborn, Aveling,
Stephens, Greenhalgh, Barbetti, Stead, Bruce Winter (the sub-
ject of the original doctored photograph), John Johnson (truck
driver), Gary Clancy (truck driver), Brown, Mark Webster
(mine worker) and Gordon Carroll (mine worker). McCreanor
gave evidence that he was present at all interviews and took
notes. These notes, which were produced, are limited to eight
interviews. [Exhibit F].

At the hearing of this matter the Company put that its action
in dismissing Whyborn was because he failed to apply and
promote the Company�s equal opportunity policy and effec-
tively, by his actions on 21 September 1996, he brought the
policy into disrepute.

Evidence on what was the Company�s equal opportunity
policy was produced. A document headed �equal opportunity
policy � was identified by Weidenbruch as the Company�s
policy statement on equal opportunity.

In its entirety its text is as follows �
It is the company�s policy to ensure that all employees

are treated fairly and equitably.
The company believes that each employee deserves the

right to work in a harmonious environment which is free
from discrimination and harassment. Any distinction made
between employees in the work place will be made solely
on merit.

In line with this, we are committed to the application
of equal opportunity in all decisions affecting our em-
ployees, regardless of race, sex, age, marital status, preg-
nancy, family status or responsibility, impairment or
religious or political conviction.

Each employee has a responsibility to ensure proper
standards of conduct are upheld, and to demonstrate cour-
tesy and respect towards others in the workplace.

Behaviour that is not in line with the company�s equal
opportunity policy will not be tolerated.

The company views its Equal Opportunity Program as
an integral part of its total management philosophy.

With the support of management and employees, equal
opportunity can achieve a productive, safe and equitable
work environment.

[Exhibit 4; emphasis added]
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Whyborn�s breach was said by the Company at the hearing
to be of that paragraph underlined.

The Company also referred the Commission to other docu-
ments which it said had been circulated to employees and were
relevant to Whyborn�s actions on 21 September 1996. One,
dated 29 April 1996, was addressed to all field maintenance
staff and warned that practical jokes could be a major source
of harassment and would not be tolerated [Attachment A,
Exhibit 5]. Another is addressed to all employees from the
General Manager and dated 6 May 1996. It includes the fol-
lowing statements �

...
I am very disappointed to have to report to you that I

continue to hear about behaviour towards fellow employ-
ees which is offensive, humiliating and intimidating.

Of particular concern to me personally is the offensive
and obscene graffiti which continues to appear on walls
and various pieces of equipment around site. Of no less a
concern is the display or reading of material of an offen-
sive nature in the work environment.

Conduct of this nature has no place in this organisa-
tion. Sexual harassment is unlawful, and this sort of be-
haviour is against specific company policy. Disciplinary
action will be taken against any individual whose behav-
iour is found to be contrary to our equal opportunity policy
, and offensive material will be confiscated and destroyed.

...
[Exhibit 5, Attachment B]

The following month another circular was put out to em-
ployees in the mining / maintenance department on behaviour
said to be contrary to the Company�s equal opportunity policy.
It was headed �Revision to Graffiti and Pornographic Mate-
rial� and dated 3 June 1996 from the Production Manager
Hogan. It included the following statements �

The writing of graffiti of any nature on company walls
or equipment is totally unacceptable.

Pornographic material in any form is also not permit-
ted on site or into this department.

In order to combat this unacceptable behaviour the fol-
lowing measures will be taken

� Supervision will monitor the workplace on a regular
basis

� Graffiti will be immediately removed
� Material of a pornographic nature will not be toler-

ated on the mine
� All instances of this type of behaviour will be inves-

tigated, and disciplinary action will be taken against
those found responsible.

...
[Exhibit 5, Attachment C]

The Company says then that through its equal opportunity
policy document, various workshops and seminars and these
circulars, that the standards of conduct it expected on site were
known. The Company says Whyborn, as a front line supervi-
sor, had by his conduct knowingly breached the Company�s
equal opportunity policy on 21 September 1996, and this jus-
tified dismissal.

But notwithstanding all of this, the evidence is the Compa-
ny�s standard is not clear either as to what is acceptable con-
duct or what will not be tolerated or for what alleged breach
Whyborn was dismissed. Certainly there is evidence that a
variety of conclusions were drawn giving rise to the decision
to dismiss.

The doctored photograph is described by the Company as
�offensive�. But who was offended by it? Certainly no one
who saw it and gave evidence. Barbetti was angry not on the
basis of offence at the display per se but in the belief that he
was being caught up in a round of jokes. McCreanor�s confi-
dential complainant? But McCreanor said he didn�t even know
if that person had seen it and he didn�t ask and offence taken
on the basis of hearsay would need to be treated with caution
one would think.

McCreanor himself described the doctored photograph as
�pornographic� to others and said that his complainant de-
scribed it that way and this description was taken up by others

according to Company evidence. No witnesses were called to
give expert evidence as to what constitutes pornography, and
though invited by Whyborn�s advocate to have recourse to
various statutory standards such as the Censorship Act 1996,
in my view these would not throw much light on what the
Company policy actually was on the evidence before me. But
there needs to be some common sense. The Macquarie Dic-
tionary definition of �pornography� as �obscene literature, art
or photography, designed to excite sexual desire� seems quite
straight forward. But having regard for the replicas of the origi-
nals of the doctored photograph this is hardly an apt descrip-
tion of what was on display it seems and the evidence of
reaction to it of those who actually saw it certainly does not
support applying that term.

Did the element of nudity breach the equal opportunity
policy? Weidenbruch said any nudity could give rise to sexual
harassment under the equal opportunity policy. So on the count
of nudity the doctored photograph would be caught; along
with a photograph of Michaelangelo�s statue of David, a
Ruben�s nude or postcards of topless bathers. Weidenbruch
certainly acknowledged that there were �grey areas� and I take
it that the Company�s policy attempts to deal with possible
offence or harassment as well as actual.

Did the doctored photograph give rise to sexual harassment?
If the definition of sexual harassment is taken to include sexual
references which have the effect or are intended to have the
effect of demeaning another person, then on the evidence here
of the incident on 21 September 1996 the answer would be no.

But could the doctored photograph have given rise to a de-
meaning of another person in a way which could be construed
as sexual harassment? Possibly.

It seems to me that this then is the nub of the case against
Whyborn as put at the hearing. In essence it is that as a super-
visor he should have known that such a joke might or could
cause offence and/or demean and should have stopped the
incident, not participated in it. Thus his breach is said to be a
failure to enforce policy by preventing the potential for har-
assment not causing actual harassment.

That the outcome was not harassment probably says some-
thing about Whyborn�s knowledge of his co-employees and I
accept his evidence that part of the reason he chose Aveling as
the subject of his amendment to the photograph was that he
knew Aveling well enough to know he would not be offended.
Further, I accept the evidence that Whyborn was concerned at
Barbetti�s response when he learned of it and took immediate
steps to remedy any perceived or remaining slight. There is
nothing in the evidence or in Whyborn�s demeanour in giving
evidence which could give rise to any suggestion that this was
a person who would knowingly set out to demean or degrade
another employee.

As already noted though the Company submitted at the hear-
ing that it is the failure to apply the policy which is Whyborn�s
breach, not the actual outcome and not his intentions. There
are two aspects which need to be examined here. First was the
policy allegedly breached reasonably known and was it con-
sistently applied within the Company?

There is evidence that the Company has expended consid-
erable time and effort in the last 18 months to promote its
equal opportunity policies. Employees have attended training
sessions. Personnel have been charged with on site counsel-
ling and education. Policy documents have been circulated.
Memoranda have been circulated.

But despite all this, the evidence here is of confusion and,
in that, an inconsistency in application of the policy. Both are
relevant to the question for determination here.

Having closely observed the witnesses over a period of three
days, I am confident that all those wages employees who ac-
tually saw the doctored photograph on 21 September 1996
and who gave evidence on behalf of Whyborn are genuinely
puzzled as to what it is he is supposed to have breached. And
with the lack of understanding there appears to be some fear.
There is some evidence that after Whyborn�s dismissal em-
ployees in another part of the mine site sought a decision from
supervisors as to whether a poster of a clothed woman albeit
with bare legs would breach the Company�s equal opportu-
nity policy with the answer being along the lines that it better
be taken down just in case.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 51777 W.A.I.G.

There is also inconsistency in management�s approach evi-
denced given the submissions as to policy. There is the evi-
dence of the apparently loose application of the word
�pornography� in the case of the doctored photograph, first
by McCreanor and/or the unknown complainant and then dur-
ing the investigation in the questioning.

There is Brown�s comment to McCreanor of the doctored
photograph being �hung like a horse and a half� and
McCreanor repeating this in his reports. No one has suggested
this amounted to sexual harassment but there is oral evidence
that in the course of the interviews on 3 October 1996 this
description was jokingly referred to by one of the interview-
ers as a reason why the doctored photograph could not be of a
particular employee. It seems to me that given the Company�s
submissions on the significance of its equal opportunity policy,
the duties of supervisors to enforce it and its stressing of
Whyborn�s alleged failure with respect to Exhibit 4 as empha-
sised, that this remark, which I accept was made, likely was at
odds with the policy. And this from a superior to Whyborn,
who was investigating the incident, for his part in which,
Whyborn got dismissed.

There is evidence of large type wording on the front of a
locker in the workshop where the doctored photograph was
displayed [Exhibit H]. The poster contains crude sexual refer-
ences to parts of the human anatomy. The evidence of
Greenhalgh and others is that it had been on display since
approximately April 1996, was quite prominent and would
have been walked past many times by supervisors such as
McCreanor and others and that it was still on display the day
before the hearing notwithstanding it was raised in the course
of the investigation by one of the employees. Yet it seems that
this material likely was at odds with the Company statement
made by the General Manager in May 1996 and Hogan�s
memorandum of June 1996 which referred to regular moni-
toring of the workplace by supervision.

There is evidence of a supervisor passing a number of em-
ployees and making a jocular remark about a female electri-
cian, another electrician and some potential arising from
working on the �back shift�. The evidence of the employees
privy to the remark was unequivocal as to intended innuendo.
The evidence of the electrician who was seen by himself and
others as the subject of the remark was that he was embar-
rassed, as he had been for some six years now, by such re-
marks. The supervisor concerned, one of the investigators of
the incident of 21 September 1996, gave evidence and ac-
knowledged he made a remark in general terms about the pros-
pect for a female electrician to work on a particular shift but
denied any innuendo. Having regard for all the evidence I
think it more likely than not that the remark was made in the
terms described by the other employees and that there was
sexual innuendo intended by it. Other management knew of
that event. It was raised in the course of the investigation as a
possible breach and prima facie raises questions under the
policy. But it seems there was no reaction by management.

The drawing out of the evidence on such matters is not to be
construed or inferred as identifying actual breaches of the
Company�s equal opportunity policy . But it is evidence that
supports the conclusion that those employees who gave evi-
dence of confusion about what the policy meant in practice
were genuine. And it is evidence which goes some way to
suggest that at least some supervisors more senior to Whyborn,
by their action and/or inaction, may have contributed to igno-
rance.

Further, some of this evidence such as the content of the
wording on the locker goes directly to the application, or oth-
erwise, by managers of the directions contained in the circulars
identified earlier and which Whyborn is said by the Company
to have flagrantly breached.

I turn now to Whyborn�s evidence as to his understanding.
Whyborn was questioned closely on his knowledge and un-
derstanding of the equal opportunity policy and its applica-
tion. It is his evidence that he attended a workshop/seminar
on its application in the workplace and the law and believed
as a result that it was necessary for a complaint to be made for
an allegation of harassment to be taken up. He understood
that his role as supervisor involved being sensitive to such
complaints and facilitating an early resolution of any problem
in the workplace if possible.

It was not expressly emphasised in his evidence but his ac-
tion in quickly approaching Barbetti after learning of his an-
ger seems to conform with this understanding and I see no
reason to doubt that it was a genuine reaction and not just self
serving.

The evidence of Whyborn, which I accept, that he kept ask-
ing who had complained, or who was upset is consistent with
this approach too. He asked at the time of interview on 3 Oc-
tober 1996 and he asked it again in his interview with the
Mine Manager on 7 October 1996. Whyborn said he wanted
to know who to apologise to for any unwitting offence by
him. At first he heard the investigators were looking into a
�rumour� and later that an �informal� complaint had been
made. That is all.

As already noted the Company maintains that the source of
any complaint or a complaint at all is quite irrelevant to the
breach and there is, at least, an inference in the evidence of
Hogan and the General Manager that Whyborn�s attitude re-
flected a disregard of his breach, a lack of genuine remorse
and concern only at the fact of dismissal and self. With re-
spect, I think this overlooks the manner of the conduct of the
investigation which was flawed and, in that, seriously counted
against Whyborn when it came to the review of Whyborn�s
dismissal by the General Manager.

As the Company emphasised, Whyborn was a front line su-
pervisor and as such had different and more responsibilities
than the wages employees. I accept that point unequivocally.
But that is not to say that an employee who is a supervisor
does not have the right to natural justice. One of the princi-
ples of natural justice is that there should be an opportunity
for an employee to confront any complaint, and particularly
one where employment may be at risk. There may be particu-
lar circumstances which militate against this right, but it seems
to me that the onus of establishing this would lie with the
employer. In this case though, and notwithstanding what ap-
pears to be the Company�s preferred method of supervisors
dealing with complaints under the equal opportunity policy ,
there was no direct approach made by his immediate supervi-
sor McCreanor at any time to Whyborn about the incident of
21 September 1996, though there was to another foreperson,
Brown.

That is not of itself sufficient to draw any conclusions about
the actual process. But this, along with the fact of interview-
ing Whyborn first at the outset of what was described as an
investigation, suggests that it was already believed that he was
involved in the incident and, along with the organisation of an
investigation team consisting of four relatively senior person-
nel, that his conduct may be seriously in question.

But Whyborn had no warning of this when he was requested
to attend �for a chat� after completion of his 12 hour shift. He
was given no opportunity to have anyone present with him.
He effectively had no opportunity to make notes during the
interview or to have anyone else take notes for him. He was
given no record of the interview. He was, in fact treated quite
arbitrarily and differently in the interview process compared
with some of the wages employees who were able to have
union representatives along.

And the evidence of the interview itself is instructive in the
light of the terms of the letter of dismissal. Evidence of their
interview was given by Whyborn, McCreanor, Cochrane and
Barnes. Notes made of the interview within the investigating
team were also produced.

The interview was not long. It appears it took about 30 min-
utes. McCreanor�s notes of it are only one page long. It is
Whyborn�s evidence that he was asked about �an incident� on
shift about two weeks earlier and when Winter�s name was
mentioned, he told his questioners of his role in putting up the
doctored photograph. He asked who had complained but was
told nothing other than that there had been a complaint. He
says he was told that an informal rumour was being investi-
gated. He acknowledges he used words to the effect �is that
enough to hang me?� and other such phrases but denies that
he admitted to displaying offensive material or pornographic
material or breaching policy knowingly.

I found Whyborn a credible witness in this respect. His ac-
count that he fully disclosed his role immediately is really not
challenged by any other evidence. And I accept his evidence
that he was puzzled, defensive and made anxious by the
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realisation in the course of the interview that he might be fac-
ing something serious. I accept too his evidence that it was in
this context that he stated he would not conduct himself in the
same way again.

Subsequently, it seems from the evidence of Hogan, it was
concluded on the basis of reports from the interviewers, that
is, indirect and/or hearsay reports that Whyborn �admitted�
his role in the incident and acknowledged the fact of breach
but did not acknowledge its seriousness. There was no re-
course to Whyborn at all in respect of either of these conclu-
sions. And the evidence is that the decision to dismiss was
taken in this context.  Thus Whyborn�s act in honestly inform-
ing the interviewers of his role (which at least one other per-
son involved in putting a doctored photograph on display never
did) is translated into an admittance of guilt of a breach which
was not clearly identified to him.

And then the reasons given for dismissal in the letter were not
quite as was put in submissions as the reason in relation to policy.

In all the evidence before the Commission in this matter
from start to finish, it seems to me that with all the references
to �pornography�, informal complaints, �kinky� material, of-
fensive material, sexual harassment, nudity and other reflec-
tions on the Company�s equal opportunity policy , the only
time there was any semblance of confronting of Whyborn by
the Company was after the dismissal and that was by the Gen-
eral Manager on 7 October 1996.

Then, and only then, it seems to me, was the alleged breach
identified to Whyborn as the involvement in practical jokes
which may or could give rise to the harassment or demeaning
of another employee in the workplace as distinct from dis-
playing �pornography� or �offensive� material resulting in a
complaint. But by then he was already dismissed.

Clearly he was denied procedural fairness.
What then was Whyborn�s state of knowledge of this policy

at the time. Whyborn was questioned about the circular put
out by Cochrane on practical jokes leading to harassment and
warning (wages) employees that they could be subject to pun-
ishment under the Industrial Relations Agreement. It is dated
29 April 1996. As a foreperson Whyborn had supervisory re-
sponsibilities with respect to this. It is his evidence that he
had not read or seen the circular at the time of the incident and
that at the time of its issue he likely was in Melbourne. In my
view, not seeing a circular would not necessarily absolve any-
one from engaging in practical jokes giving rise to harass-
ment. But again, it is the linking of an outcome of harassment
with the action that is described in the circular whereas, in
Whyborn�s case the alleged breach is that what he did could/
might give rise to offence or harassment.

There is a difference. In the first there is a fact of harass-
ment and a cause to be established. In the second there is no
fact of harassment and a potential cause.

Whyborn actually judged that his actions would not offend
or harass and his judgement, it appears from the evidence,
was right. The Company says that that is not the point. It might
have and Whyborn�s duty was to prevent the potential. That
may be so under the equal opportunity policy , but it seems
from the evidence of a lack of appreciation in the workplace,
not limited to Whyborn and wages employees, that that is by
no means clearly understood. Certainly it is not a distinction
that is readily apparent in the enquiry or outcome which itself
is not entirely consistent even with the Company�s submis-
sion as to reason.

There are other troubling aspects of the interview process.
Greenhalgh gave evidence that she got the impression that in
her interview on 3 October 1996 she was asked so many times
whether she was offended by the doctored photograph that
the interviewers were keen to have the only woman on the
shift make such a statement. Greenhalgh, who I found to be a
forthright witness, was unequivocal that not only was she not
offended, she thought the whole episode was funny and lifted
people�s spirits on the day. Other employees gave similar evi-
dence and, save Barbetti whose evidence has already been
summarised, there is not contrary evidence.

Whyborn was required to attend back at work at approxi-
mately 4.30pm on the same day, 3 October 1996. By then the
decision to dismiss him had been made. He got what the Com-
pany submitted amounted to an early warning of this when

the messenger informing him of the requirement told him that
he need not bother wearing his work clothes for the shift he
was scheduled to commence shortly after. With respect, if that
is a warning of imminent dismissal it is a thoroughly demean-
ing one.

In any event the termination letter had been drawn up and I
am satisfied that on the evidence of Hogan and Cochrane that
the purpose of the interview was dismissal and that in all the
circumstances there was no adequate opportunity for Whyborn
to respond to the decision and no opportunity at all to plead
his cause in the face of imminent dismissal.

Before dealing more fully with the decision to dismiss I turn
to the nature of Whyborn�s alleged offence having regard for
all the circumstances.

At most, Whyborn�s fault in relation to the Company�s equal
opportunity policy, was to engage in conduct which might
have given rise to offence and/or harassment by participating
in a practical joke. It did not, but in line with the memoran-
dum it was not acceptable behaviour. But it was not a valid
reason for dismissal in all the circumstances. There is the evi-
dence of general confusion about what was acceptable behav-
iour, a reference even by informed management about �grey
areas�; the evidence of Whyborn as to his lack of knowledge
of the circular, which evidence was not seriously challenged,
the evidence of inconsistency of application of the policy and
the nature of the offence, which on the evidence, had no iden-
tifiable victim.

Nor do I consider, for reasons dealt with subsequently, that
is sufficient evidence of poor performance to give rise to a
valid reason here for dismissal.

The question then is whether the dismissal was unfair. I have
no doubt it was. This was a long serving employee with some
14 years of service with this employer albeit with two breaks
in service. That service until recently in his employment had
been apparently without blemish. He was promoted to fore-
man in 1990 and, other than Cochrane�s complaints about
Whyborn�s performance arising in June 1996 or thereabouts,
there is no blemish on his record so far as I am aware save an
on site traffic infringement. Cochrane�s complaints are not
precise, and, on the evidence, were not canvassed as com-
plaints. In all I am inclined to discount these.

There is other evidence that Whyborn was a very good
tradesperson who worked well with those he supervised and
while he was diffident about supervising mechanical
tradespersons on night shifts for reasons to do with a death on
site and his own perceived lack of expertise in that area, in all
a good record exists.

The nature of the offence, leaving aside its unwitting com-
mittal, was not at the higher end of breach in relation to the
equal opportunity policy but the Company considered only
the ultimate penalty. The evidence of Hogan was that there
was no consideration of available alternatives at all notwith-
standing Whyborn�s service and the likely gravity of the ef-
fect.

Having found unfairness the question becomes what rem-
edy should apply.  The Company submits that reinstatement
would be impracticable and evidence was brought through
Hogan and other managers that experience shows that rein-
statement of a foreman after dismissal is not a good, viable
circumstance in the work place.

I have considered this evidence but am not convinced by it.
Having had the advantage of seeing Whyborn in the witness
box over a considerable period I am satisfied he could return
to the position from which he was dismissed without rancour
and could acquit himself well.

There is no good and/or sufficient reason why this unfairly
dismissed employee should not get his preferred remedy out
of this application.

An order will issue to that effect with compensation for loss
of all entitlements for the period from the dismissal to re-em-
ployment.

Minutes of orders now issue.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Alan Whyborn

and
BHP Iron Ore Pty Ltd.

No. 1503 of 1996.
COMMISSIONER S.A. CAWLEY.

10 December 1996.
Order.

HAVING heard Mr A Lovell on behalf of the Applicant and
Mr S Nettleton on behalf of the Respondent, now therefore I
the undersigned pursuant to the powers conferred under the
Industrial Relations Act, 1979 do hereby �

1. DECLARE that Alan Whyborn was unfairly dis-
missed from his employment on 3 October 1996 by
BHP Iron Ore Pty Ltd.

2. ORDER that BHP Iron Ore Pty Ltd re-employ Alan
Whyborn in the position from which he was dis-
missed.

3. ORDER that BHP Iron Ore Pty Ltd pay Alan
Whyborn a sum equivalent to the total sum he would
have received in contractual benefits, as if he had
been continuously employed from the time of dis-
missal to the time of re-employment.

4. ORDER that the period between the date of dismissal
and the date of re-employment in accordance with
this order be deemed continuous service for the pur-
poses of the contract of employment between the
applicant and the respondent.

(Sgd.) S.A. CAWLEY,
[L.S] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Ian David Yarwood

and
Trevor David Hoffman.

No. 1117 of 1995.
COMMISSIONER C.B. PARKS.

13 December 1996.
Reasons for Decision.

THE COMMISSIONER: Mr Hoffman is a practitioner of the
Supreme Court of Western Australia. Mr Yarwood alleges that
he was dismissed from a position of employment with Mr
Hoffman after serving approximately 9 months of his Articles
of Clerkship with the respondent. Mr Yarwood completed the
remainder of his 12 months of Articles of Clerkship with an-
other legal practitioner and was thereafter admitted as a prac-
titioner of the Supreme Court of Western Australia. Mr
Yarwood asserts that his dismissal was unfair and, on that
count, seeks an award of financial compensation against Mr
Hoffman. The applicant also alleges that the respondent failed
to pay him monetary benefits he had been due under his con-
tract of employment and asks that the Commission order that
Mr Hoffman pay him such benefits.

It is asserted on behalf of the respondent that notwithstand-
ing the applicant had served him as an articled clerk, they, at
the material time, had not been parties to a contract of em-
ployment and hence there had been no employer and employee
relationship between them. The respondent submitted that ab-
sent a relationship of this type there is no industrial matter to
ground the jurisdiction of the Commission and, inaddition,
the applicant lacks the standing to bring an application to the
Commission pursuant to s.29(b) of the Industrial Relations
Act, 1979 (the Act). And, further had the applicant been an
employee his status of articled clerk meant that his

relationship with the respondent, and the termination thereof,
had been governed by the Legal Practitioners Act 1893 and
therefore pursuant to s.23(3)(d) of the Act, there is a prohibi-
tion upon the Commission exercising its jurisdiction.

Mr Yarwood contends that at the time of his dismissal by
the respondent their relationship had been that of both articled
clerk and employee, the distinction between which, and the
significance of which, has been considered in the matters of
Pax Damon Leach v. Bruce Duncan Russell & Associates (un-
reported, IRCA No. 367 of 1995) and Carol Aisha Bahemia v.
Ross Douglas Logan (unreported, the Legal Practice Board,
30 March 1995). These authorities, the applicant says, show
that parties may remain bound by their Deed of Articles yet a
related contract of employment may be terminated and vice
versa. And further, they show that the cancellation of a Deed
of Articles is a matter entirely for the Legal Practice Board
whereas an employment relationship is not a matter for that
Board.

The facts material to determining, the nature of the relation-
ship that had existed between the applicant and the respond-
ent, and the jurisdiction of the Commission, I find are�

� Mr Yarwood sought to serve articles of clerkship with
the respondent.

� The respondent orally informed Mr Yarwood of a prepar-
edness to engage the applicant as an articled clerk on the
basis he, Mr Yarwood, be remunerated at the rate of
$15 000 per annum. Mr Yarwood counter proposed the
rate of $20 000 per annum and such was orally accepted
by Mr Hoffman.

� Mr Hoffman made a written offer of engagement to Mr
Yarwood (exhibit Y6-IY2) by letter dated 21 September
1994 wherein Mr Yarwood was offered�
(a) Articles of Clerkship for 12 months from as soon as

you wish to commence with me in November 1994.
(b) A �salary� of $20 000 per annum payable weekly in

arrears.
(c) Two weeks �annual paid holiday leave�.
(d) Up to 5 paid days of �sick leave�.
(e) No annual leave loading.

� On 21 November 1994 the parties commenced a work-
ing relationship upon the terms expressed in the letter
dated 21 September 1994 (supra).

� The Legal Practitioners Act 1893�
(a) requires that articles of clerkship be registered with

the Legal Practice Board established under that stat-
ute;

(b) prescribes that an articled clerkship commences from
the date of registration with the Legal Practice Board;

(c) prescribes that the articles of clerkship may be as-
signed to another legal practitioner with the consent
of the Legal Practice Board, or cancelled by the
Board, but not otherwise.

� On 22 December 1994 a Deed of Articles of Clerkship,
executed by Mr Yarwood and Mr Hoffman, was regis-
tered by the Legal Practice Board to operate for a period
of 12 months from that date.

� The registered Deed of Articles of Clerkship was in the
terms of the unsigned document submitted to the Com-
mission (exhibit Y18).

� At a date after December 1994 Mr Hoffman signed a let-
ter addressed to the Westpac Banking Corporation (ex-
hibit Y9) wherein it is stated Mr Yarwood was employed
by him as an articled clerk on a gross annual salary of
$20 000.

� In or about the third week of September 1995 the appli-
cant and the respondent viewed their working relation-
ship as having ended. That followed upon an application
to the Legal Practice Board, by Mr Hoffman, requesting
that the Board cancel the articles to which he and Mr
Yarwood were parties.

� On 4 October 1995 Mr Yarwood, by facsimile transmis-
sion to Mr Hoffman (exhibit Y11), together with other
things not relevant at this moment, claimed that Mr
Hoffman had not complied with terms applicable to his
employment and that monies were due to him.
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� On 10 October 1995 Mr Hoffman replied in writing
(exhibit Y12) to the claims of the applicant and
therein�
(a) stated the �salary� of Mr Yarwood to be $15 000 per

annum at the time of �ceasing employment�;
(b) conceded that Mr Yarwood was entitled to the ben-

efits prescribed by the Minimum Conditions of Em-
ployment Act 1993 (thereby accepting that he was
an �employee� for the purposes of that statute);

(c) made reference to an underpayment of �wages� on
14 September 1995.

� During the working relationship form November 1994
to September 1995 PAYE income tax was deducted
from the remuneration of the applicant by the respond-
ent.

� During the working relationship from November 1994 to
September 1995 Mr Yarwood had been subject to the con-
trol of Mr Hoffman and had undertaken tasks of work on
behalf of the respondent which contributed to the service
provided by the respondent and for which he received
reward.

� The schedule to the Notice of Answer and Counter Pro-
posal filed, on behalf of Mr Hoffman on 7 November
1995, in answer to the Notice of Application filed by Mr
Yarwood�
(a) at paragraphs 1 and 8, expressly admits that Mr

Hoffman had been the �employer� of Mr Yarwood
who had been an articled clerk;

(b) at paragraphs 2, 3 and 12(i), alleges the applicant
abandoned his �employment�;

(c) at paragraph 4, asserts that �the relationship� of the
parties had been governed by the �Minimum Condi-
tions of Employment Act 1993�;

(d) at paragraphs 6, 7 and 12(iii), variously describes
Mr Yarwood as having been an �employee� and sub-
ject to an �employment relationship� under a former
�contract of employment�.

The foregoing facts are ample indicia of the applicant and
the respondent having entered into an employee and employer
relationship in November 1994. At December 1994 the appli-
cant gained the legal status of articled clerk and he and the
respondent thereafter became subject to the rules, rights and
obligations which attach thereto. That change in status did
not however displace the employment relationship, on the con-
trary, it simply melded therewith and gave legal effect to what
the parties had intended all along was to be the nature of their
employment relationship ie Mr Yarwood would work and learn,
and Mr Hoffman would teach him, the profession. Clearly
throughout their working relationship, and immediately fol-
lowing its cessation, the parties viewed themselves as having
had an employee and employer relationship and had treated
with each other on that premise. Hence I am satisfied that the
alleged dismissal of the applicant is an industrial matter and
falls within the jurisdiction of the Commission, however, is
the exercise thereof curtailed by s.23(3)(d) of the Act as as-
serted for the respondent?

Mr Yarwood has argued that his employment contract,
and the contract created by the Deed of Articles of Clerk-
ship, have separate and different characters and each is
severable from the other. Each contract is subject to dif-
ferent statutory coverage with different purposes and con-
sequently s.23(3)(d) of the Act has no material effect, it is
contended. Authority for that proposition is said to be
found in Bahemia v. Logan (op.cit). I am not satisfied that
the statement relied upon is a declaration of the law by
the Legal Practice Board, considering the paragraph in
which it occurs, and the context in which it is made, it
appears to be a recital by the Board of what counsel for
the complainant asserted to be the law.

Before turning to consider s.23(3)(d) of the Act I make two
observations. It was an integral part of the employment con-
tract, and the principal purpose of it, that the applicant serve
the respondent as a articled clerk. That relationship, both par-
ties knew had a special character and would be subject to the
Legal Practitioners Act 1893 and the terms of a Deed of Arti-
cles of Clerkship.

Section 23(3)(d) of the Act is set out hereunder�
�(3) The Commission in the exercise of the jurisdiction

conferred on it by this Part shall not�
..........

(d) regulate the suspension from duty in, disci-
pline in, dismissal from, termination of, or
reinstatement in, employment of any employee
or any one of a class of employees if there is
provision, however expressed by or under any
other Act for or in relation to a matter of that
kind and there is provision, however ex-
pressed, by or under that other Act for an ap-
peal in a matter of that kind;�

(emphasis added)
That which I have emphasised (supra) makes it clear that

the Commission is prohibited from exercising its jurisdiction
for the purpose of effecting a control over the termination of,
or the dismissal from, employment, whether that be before or
after such event, where, under a different statute, there is pro-
vision for an aggrieved employee to appeal against such ter-
mination of, or dismissal from employment.

The Legal Practitioners Act 1893, so far as is material to the
regulation of an articled clerkship, prescribes�

�s.6(1) The Board may from time to time make all
such rules as to the Board may seem meet,�
..........

(b) for the examination from time to time
of articled clerks and their conduct
whilst under articles of clerkship;

..........�
and

�s.13(1) No articled clerk shall, without the written
consent of the practitioner with whom the ar-
ticles are served, which consent shall be filed
with the Board by the articled clerk within 14
days of its being granted, hold any office or
engage in any employment other than as a bona
fide articled clerk to the practitioner with
whom the articles are served for the time be-
ing or a partner of that practitioner.�

and
�s.14C(1) Upon the application of an articled clerk, or

of the practitioner to whom a clerk is articled,
the Board may cancel the articles of such clerk
upon such terms as the Board may see fit.

      (2) There shall be a right of appeal to the Full
court of Western Australia by any person ag-
grieved by a decision of the Board under this
section.�

There are no rules of the Legal Practice Board before the
Commission. The Deed of Articles of Clerkship made between
the parties contains the following undertakings that may be
significant�

�2. The Clerk of his own free will binds himself to the
practitioner for the said term and truly and honestly
and diligently to serve the Practitioner at all times
during the said term as a faithful Clerk ought do.

3. The Clerk covenants with the Practitioner as follows:
(a) That he will honestly and diligently serve the

Practitioner as his Clerk in the profession of a
Solicitor for the said term.

...........
(d) That he will readily and cheerfully obey and

execute the lawful and reasonable commands
of the Practitioner and any such firm and will
not depart or absent himself for the service or
employ of the Practitioner during the said term
without the consent of the Practitioner first
had and obtained and will at all times during
the said term conduct himself will all due dili-
gence honesty sobriety and temperance.�

(emphasis added)
It seems to me that the emphasised passages from the

Legal Practitioners Act 1893, and the articles of clerkship
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entered upon pursuant to that statute (supra) show that
the statute and the articles have been framed on the premise
that a clerk enters upon articles and it is an incident thereof
that the clerk engages in work for reward, ie employment
with the practitioner to whom the clerk is articled. The
articled clerk is bound to apply himself in that employ-
ment and to learning, and to those ends the clerk is to
obey all reasonable commands given by the practitioner.
For the practitioner�s part, he undertakes to instruct and
teach the clerk during the period the clerk is bound to him.
Neither the clerk nor the practitioner is empowered to
unilaterally determine the relationship created by the arti-
cles. That prerogative lies with the Board, but subject to
review by the Full Court of Western Australia.

I here observe that the respondent offered to engage the ap-
plicant as an articled clerk for 12 months and that engagement
eventuated without reservation of any right for either party to
terminate the relationship. Given the profession involved, and
the absence of any expressed right for either party to termi-
nate that relationship, I view that as evidence that it be well
known that the termination of such a relationship, involving
employment as it does, is the sole prerogative of the Legal
Practice Board. Mr Yarwood could not terminate the employ-
ment and Mr Hoffman could not dismiss him from the em-
ployment. The act of Mr Hoffman making application to the
Board for the cancellation of the articles to which he and Mr
Yarwood were party, did not constitute a dismissal by him, as
the applicant claims. Absent a dismissal by the respondent the
applicant has no cause of action against the respondent for
unfair dismissal. I also make the observation that the primary
remedy for an unfair dismissal is reinstatement ie the recrea-
tion of an articled clerkship, and that is not within the power
of the Commission.

The Legal Practice Board subsequently ended the articled
clerk relationship between the applicant and the respondent
and thereby terminated the parties employment relationship.
That decision by the Board was subject to a right of appeal
under s.14C of the Legal Practitioners Act 1893, and that, by
the operation of s.23(3)(d) of the Act, precludes the Commis-
sion from the exercise of jurisdiction in relation to that matter.

The claims by Mr Yarwood that the respondent failed to
allow him monetary benefits under his contract is an indus-
trial matter unaffected by the operation of s.23(2)(d) of the
Act. I now turn to consider those matters.

On 6 September 1995 the respondent, by memo (exhibit
Y7�memo 8), informed the applicant of his intention to re-
duce the applicant�s salary from $20 000 per annum to $15 000
per annum effective from 15 September 1995. On that same
date the applicant replied to the respondent by memo (exhibit
Y7�memo 9) and rejected the proposed reduction stating �...
your contract with me is fixed and there is no scope for you to
unilaterally review it�. The positions taken by each party were
again confirmed on 12 September 1995 (exhibit Y7�memo
13).

The law is well settled, a term of an employment contract
can not be altered by one party to the contract, it requires the
consent of the other party, either express or implied. Mr
Yarwood clearly did not consent to a reduction in the salary
and thereafter maintained that position.

The pay slip issued to Mr Yarwood, dated 21 September
1995 (exhibit Y19) purports that he was paid his salary for 38
hours at the rate of $10.12 per hour. That was his basis of
payment in earlier weeks exampled (3 August and 14 Septem-
ber 1995) which computed to a gross salary $384.61 each
week ie based on $20 000 per annum. However the 21 Sep-
tember 1995 pay slip states he was paid the gross salary of
$288.45 for 38 hours. He was therefore not remunerated at
the rate of $10.12 per hour but at the hourly rate which ap-
plies to a salary of $15 000 per annum. Mr Yarwood is there-
fore entitled to the difference between $384.61 and $288.45
ie the $96.16 gross which he has claimed.

On the afternoon of 19 September 1995, following an alter-
cation between the applicant and a solicitor, in the offices of
the respondent, the applicant was directed to proceed on what-
ever balance of annual leave was due to him. That the appli-
cant did for a period of four working days which, at the time
the parties agreed was the balance due to the applicant based
on the two weeks per annum that they had agreed as a term of

the employment. The four working days of annual leave ex-
pired on 25 September 1995 however the applicant did not
resume work with the respondent on the advice of an officer
at the Legal Practice Board. Hence, pursuant to the contract
of employment 25 September 1995 was the last day that the
applicant was due the payment of his salary, and as I have
already found, he was entitled to be paid at the rate of $20 000
per annum from 15 September 1995 to that date.

It is now the claim of the applicant that notwithstanding the
agreement to two weeks annual leave that is ousted by a greater
legal entitlement prescribed by the Minimum Conditions of
Employment Act 1993. That issue is dealt with later in these
reasons.

The pay slips each carry a date, however the slips do not
reveal the actual salary payment period to which they re-
late. Given that the salary payment made Thursday, 14
September 1995 involved a deduction related to the pre-
vious Friday, 9 September 1995, I find the salary period
of payment was a week from Friday to the following Thurs-
day, both inclusive. Mr Yarwood, it appears, was last paid
salary to Thursday, 21 September 1995 inclusive. If that
be the case he remains entitled to payment for Friday, 22
September 1995 and Monday, 25 September 1995 ie to
the end of the four days of annual leave however that has
not been claimed by him.

It is the further claim of Mr Yarwood that he was underpaid
�approximately $30.00� in salary on 14 September 1995. Mr
Hoffman, in his letter to Mr Yarwood, dated 10 October 1995
(exhibit Y12) accepted liability for an underpayment of $24.50
on that date. There being no other evidence to establish the
extent of underpayment claimed I find that Mr Yarwood is
entitled to the sum of $24.50.

There is a claim that Mr Yarwood did not receive a superan-
nuation payment to his benefit in the sum of $4.81 when paid
on 21 September 1995. The earlier payment dates evidenced
ie 3 August and 14 September 1995 show there was an amount
of $19.23 paid to his benefit on each occasion. On 21 Sep-
tember 1995, $14.42 ie $4.81 less than that on the earlier dates,
was paid to his benefit. This simple comparison requires the
Commission to assume that his entitlement was the same each
date. There is no evidence that such was the entitlement and
therefore this claim is refused.

The final claim of Mr Yarwood is that notwithstanding the
parties had agreed to a two week annual leave period, that
term of the employment contract was ousted by the Minimum
Conditions of Employment Act 1993 and he was entitled to
the greater annual leave benefit prescribed therein. According
to the applicant he thereby became entitled to continue on
paid annual leave beyond 25 September 1995 to the extent of
additional leave due to him under the statute. If it be assumed
that Mr Yarwood had a greater leave entitlement than the four
days taken in September 1995 that does not mean that the
period taken automatically extended. If it be that the parties
were mistaken in concluding that the balance of leave due to
Mr Yarwood at the time was four days, that does not change
the fact that such was the period identified and therefore be-
came the express period arranged to be taken. I do not attempt
to conclude whether the Minimum Conditions of Employment
Act 1993 applied to the parties employment relationship, and
therefore I express no opinion upon whether there is any ben-
efit due to Mr Yarwood under that statute. That is a question
for enforcement of the statute which, pursuant to s.7(c) thereof,
is a matter to be dealt with by an Industrial Magistrate under
s.83 of the Industrial Relations Act, 1979. That express mode
of enforcement, I am satisfied, over-rides the general power
of the commission to remedy the failure of an employer to
allow a contract benefit which is not prescribed by an award
or order of the Commission.

Mr Yarwood claims superannuation benefits and salary to
22 December 1995. He contends that payment of such is jus-
tified on the basis that the articles of clerkship constituted a
contract for a fixed period of 12 months and hence those ben-
efits are due and payable. That claim fails. Although the arti-
cles were expressed to be for a 12 month period, service with
a practitioner, as found earlier herein, may be truncated by the
Legal Practice Board. Hence there was not a fixed term to
which the parties were bound and therefore the right to such
benefits ceased when the employment ended.
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Appearances: Mr I. D. Yarwood (of Counsel) on his own
behalf.

Mr T. C. Crossley on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Ian David Yarwood

and
Trevor David Hoffman.

No. 1117 of 1995.
COMMISSIONER C. B. PARKS.

30 January 1997.
Declaration and Order.

HAVING heard Mr I.D. Yarwood (of Counsel) on his own
behalf and Mr T.C. Crossley on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby:

DECLARES�
THAT section 23(3)(d) of the said Act prohibits the
Commission exercising its jurisdiction to deal with
the claims of Ian David Yarwood that he was un-
fairly dismissed from an articled clerkship and that
he be paid compensation therefor.

ORDERS�
THAT Trevor David Hoffman pay to Ian David
Yarwood the sum of $120.66 within 21 days from
the date of this order, such being benefits due the
applicant under a former contract of employment
between the said parties.
THAT the application for costs by Trevor David
Hoffman be adjourned to a date to be fixed.

(Sgd.) C. B. PARKS,
[L.S] Commissioner.

CONFERENCES—
Matters arising out of—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers�Western Australian

Branch
and

News Limited.
t/as Sunday Times.
No. C 358 of 1996.

COMMISSIONER J.F. GREGOR.
20 December 1996.

Reasons for Decision.
ON the 19th of November 1996, The Automotive, Food, Met-
als, Engineering, Printing and Kindred Industries Union of
Workers�Western Australian Branch (AFNEPKIEIU) made
application for a conference pursuant to Section 44 of the In-
dustrial Relations Act, 1979, for the purpose of seeking the
assistance of the Commission to resolve what was said to be
an on going industrial dispute between the Union and News
Limited.

The Union advised the Commission that there were four
matters in dispute. First, an alleged refusal to allow accred-
ited union official right of entry to the respondents� factory.
Second, that the Father of the Chapel had been stood down

without pay for no lawful reason. Third, an allegation of the
use of strong arm tactics by security personnel, and finally,
intimidation of employees. Those issues were subject to dis-
cussion between the parties in a conference which took place
before the Commission on the 19th November, 1996. The prod-
uct of the conference was an agreement encompassing all of
the issues which were between them at the commencement of
the conference. Among the arrangements made was an under-
standing of how the right of entry provisions in the award
would be applied.

The Commission did not close the file. It was kept open if
any further circumstance arose where the parties might seek
the assistance of the Commission. This occurred, so that an-
other conference was held on the 15th December 1996.

In the Commission�s notes to the conference the following
observations were made:

The parties had a long discussion about issues, par-
ticularly the effect of the Federal negotiations in their
relationship. The commission indicated it could do little
to help them with those negotiations, but said when they
are completed there will obviously be issues they will
need try repair. Their relationship appeared to be in a
very tenuous state. The commission indicated that it would
be prepared to assist the parties in due course if that was
their wish.

Mr Bucknall asked the company whether an under-
taking from him that there would be no strikes during
the life of the negotiations would be of assistance.
Mr Gehringer said that he would discuss that with his
management after the conference and would see if a
statement could issue of some understanding along
those lines.

The commission told the parties it could not help them
further at this stage. It would keep the file open in case it
was needed for an urgent matter for a short time, other-
wise, the matter was adjourned.

Subsequent to the conference the Union contacted the Com-
mission and made application for orders to be issued because
of circumstances which were said to arise on the 14th Decem-
ber 1996 when the Secretary of the Printing Division of the
Union, Mr Gary Bucknall and Organiser Trappel were refused
right of entry to News Limited premises.

In the application the Union moved the Commission to is-
sue an order pursuant to Section 44 of the Act which would,
amongst other things, allow two officials of the union to visit
the factory during such time as members of the union are
rostered to work. Further, that the union be allowed to enter
the factory for the purpose of inspecting, interviewing the Fa-
ther of the Chapel or employees about wages and conditions,
collecting contributions, posting union notices and meeting
with the unionists during lunch break. All on the proviso that
that the carrying out by union officials of any of the functions
described would not delay the publication of the Sunday Times.

The Commission called the application on for hearing on
the 19th December 1996. After hearing the preliminary sub-
missions from the parties the Commission advised them that
in normal circumstances matters such as the one before the
Commission are usually handled in conference. However, the
form of the requested order raised questions of law and the
Commission required assistance of the parties in dealing with
those. Those issues were fundamental questions of power and
jurisdiction which do not go to the merit of the whether an
order should issue. The Commission ruled that it would deal
with those preliminary questions and a merit examination
would wait upon the determination of those questions.

I do not need to summarise the events which have taken
place and about which the Commission was given notice both
in conferences and in proceedings of the 19th December 1996.
Suffice to say it is clear there is a industrial dispute between
the parties. That dispute relates to a claim by the Union on a
National basis against News Limited for wage increases. That
application is not capable of being dealt with by the Commis-
sion in the current application. There is no application to amend
the relevant award of the Commission. Nor is there any op-
portunity for the parties or the Commission to influence the
outcome of National negotions around the claim, hence the
comments, which have been set out above, made by the Com-
mission in the second conference.
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It is against that background that Mr Bucknall urges the
Commission to issue orders of the nature set out in his appli-
cation which would in effect give the Union the right to enter
the premises of the employer in circumstances which are dif-
ferent to those which are set out in the right of entry clause in
the award. Mr Bucknall says the Commission has power to
issue the orders, pursuant to Section 23 of the Act. If that is
insufficient, Section 27 also gives additional armoury of pow-
ers which can be applied to the process. In any event Section
44, (6)(a) of the Act makes it clear that the Commission can
make orders of the type sought. Those orders can be made,
Mr Bucknall argues, to prevent the deterioration of an indus-
trial dispute and to ensure that there is a right of entry.

Mr Lilburn, of counsel, who appeared for News Limited
argues that the application is beyond power. The real circum-
stance here is that there is a dispute over the interpretation of
an award. That disagreement between the parties has become
the subject of a Summons to Defend Upon Complaint of the
Union. No. 1s 190 of 1996, which was filed on the 11th De-
cember 1996 and which has already been listed for the 29th
January 1997. The Industrial Magistrates Court, says Mr
Lilburn, is a place where the dispute on interpretation should
be determined. Secondly, what the Union asks is in effect a
request for the Commission to enforce provision of an award
when it has no power at all to do. What has been sought are
not orders for prevention of industrial disputation or the dete-
rioration of industrial disputation but an application to vary
the award. If that be so and Mr Lilburn asserts it is, then the
requirements of the Act necessary to vary an award have not
been followed. The argument between the parties is one which
will not be helped by the issue of the orders sought. The dis-
pute is at a National level and is outside the influence of both
of the parties and the Commission to fix.

My response to the submissions are as follows. It is clear to
me that the basis of the application as articulated for by Mr
Bucknall is to prevent the deterioration of an industrial dis-
pute and to secure entry of Union officials to the employers
premises. It is a fact that the Union already has the right of
entry in circumstances described in the award. It is true that
the employer, based on its view of the proper operation of the
clause, has not allowed entry of the Union on some occasions
in recent times. It is clear therefore the parties have a dispute
over an interpretation of the clause. An effect of the grant of
the order would be to remove the reasons for the dispute be-
tween the parties by making a different set of rules to deal
with right of entry. In my view that would have the effect of
changing the right of entry clause under the award. In a nut-
shell the situation here is that the Commission has been asked
to make an order when conciliation and arbitration of the real
dispute between the parties, that is over wages, is not realisti-
cally open to the Commission. It is asked to make orders which
not even in a broad sense could be said to be in aid of concili-
ation or arbitration of the real dispute between the parties.
What is really sought is a type of injunctive order which was
once available under the repealed Section 45 of the Act. Fi-
nally, the Union says power to make the orders exists under
Section 27. This misconstrues the purpose of S.27 which deals
purely deals with procedural matters.

The issues that the Commission is asked to deal with by this
application have been subject to review in a Decision of the
Full Bench in The Registrar v. Amalgamated Metal Workers
and Shipwrights Union of Australia,(69 WAIG 1904). In very
similar circumstances to those in the current case, that is where
an order had been issued purely to prevent further deteriora-
tion of industrial relations in respect of the matters in ques-
tion, the Full Bench found that the Commission did not have
power to make orders of that nature under Section 44 of the
Act. I apply the law as it is set out in the Reasons for Decision
in that matter to the facts here. On that application it is clear
the Commission has no power to make the orders sought.

There also is a leg of the argument which deals with the
making of an order under Section 44, which would purport to
vary an award. I deal with that briefly. It is clear from the
decision of the Full Bench in Newmont Australia Limited v.
The Australian Workers Union, Western Australian Branch,
Industrial Union of Workers, 1988, (68 WAIG 677), that such
a power does not exist because the form of the order sought
would abrogate the employers rights under the right of entry
clause of the award.

For the reasons that I have set out above the Commission
will not issue the orders sought by the Union. An order dis-
missing the application will now issue. I also formerly divide
the application. Any further proceedings will be dealt with
through application No. C 358 (a) of 1996.

Appearances:Mr G. Bucknall on behalf of the Applicant.
Mr R. Lilburn (of Counsel) on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers�Western Australian

Branch
and

News Limited.
t/as Sunday Times.
No. C 358 of 1996.

COMMISSIONER J.F.GREGOR.
20 December 1996.

Order.
HAVING heard Mr G. Bucknall on behalf of the Applicant
and Mr. R. Lilburn, of Counsel, on behalf of the Respondent
the Commission pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders:

THAT the application for orders pursuant to S.44 of
the Industrial Relations Act, 1979, is dismissed.

(Sgd.) J. F. GREGOR,
[L.S] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Communications, Electrical, Electronic, Energy,

Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and
ABB Installation and Service Pty Limited and Others.

No. C 406 of 1996.
COMMISSIONER R. N. GEORGE.

20 January 1997.
Order.

WHEREAS a conference was held in the Commission on
10 January, 1997 and;

WHEREAS at that conference agreement was reached be-
tween the parties on the issues previously in dispute and the
terms of that agreement are now set out in the schedule at-
tached hereto;

NOW THEREFORE, the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979
does hereby order.

(Sgd.) R. N. GEORGE,
[L.S] Commissioner.

Schedule.

1.�TITLE
This Order shall be known as the Electrical Trades BP Re-

finery Kwinana Order No. C406 of 1996 and, subject to its
terms, shall supplement the Electrical Contracting Industry
Award R22 of 1978 and shall replace Order No. CR684 of
1987.
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2.�ARRANGEMENT
1. Title
2. Arrangement
3. Area and Scope
4. General Conditions of Employment
5. No Extra Claims
6. Site Allowance
7. Date of Operation/Term of the Order
8. Procedure for the Resolution of Questions, Disputes

or Difficulties
Schedule of Respondents

3.�AREA AND SCOPE
This Order shall apply to the Communications, Electrical,

Electronic, Energy, Information, Postal, Plumbing and Allied
Workers, Union of Australia, Western Australian Branch and
to those employees who, except for the terms of this Order,
would be bound by the Electrical Contracting Industry Award
R22 of 1978 and who are employed by any of the employers
named in the schedule of respondents attached to the Order
on maintenance and turnaround work at the BP Refinery
(Kwinana).

4.�GENERAL CONDITIONS OF EMPLOYMENT
Except as Provided in Clause 6.�Site Allowance of this

Order, the terms and conditions of each employee covered by
this Order shall be as prescribed by the Electrical Contracting
Industry Award R22 of 1978 and/or by the Enterprise Bar-
gaining Agreement(s) entered into by the employers respond-
ent to this Order and the Communications, Electrical,
Electronic, Energy, Information, Postal, Plumbing and Allied
Workers Union of Australia, Western Australian Branch.

5.�EXTRA CLAIMS
(1) It is a term of this Order that the Communications, Elec-

trical, Electronic, Energy, Information, Postal, Plumbing and
Allied Workers Union of Australia, Western Australian Branch,
its officers and employees and the employees engaged pursu-
ant to this Order will make no further claims on the employers
respondent to this Order for the term of this Order.

(2) The parties to this Order may review its operation three
months prior to the expiry of the terms of this Order.

6.�SITE ALLOWANCE
(1) A site allowance of $1.60 per hour worked shall be paid

for each hour worked on routine maintenance activities.
(2) A site allowance of $2.10 per hour worked shall be paid

for each hour worked on turnaround work, but only for the
duration of such turnarounds.

(3) The site allowances prescribed by subclauses (1) and (2)
of this clause shall not be cumulative when the allowance pre-
scribed by subclause (2) is payable, the allowance prescribed
by subclause (1) shall not apply.

(4) The site allowances prescribed by this clause shall
specifically cover all disabilities associated with mainte-
nance and turnaround work respectively at the BP Refin-
ery Kwinana site.

7.�DATE OF OPERATION/TERM OF THE ORDER
(1) This Order shall operate from the beginning of the first

pay period commencing on or after 2 October 1996.
(2) This Order shall remain in force until 30 September 1998.

8.�PROCEDURE FOR THE RESOLUTION OF
QUESTIONS, DISPUTES OR DIFFICULTIES

(1) In order to settle disputes, including those arising through
demarcation and safety issues, and prevent lost time due to
direct action (strikes, bans, etc) the following procedure shall
be observed�

(a) In the case of demarcation or safety dispute, an em-
ployee may be transferred to work in any area of the
site not affected by the condition giving rise to the
dispute.
An employee may be transferred from one site to
another site not so affected.

(b) Any grievance, dispute or claim shall in the first in-
stance be raised at site level with the foreman/super-
visor/manager etc, as appropriate.

(c) In the event a matter is unresolved at site level, the
matter shall immediately be raised at Company level
by the shop steward or union official involved.

(d) If the matter is still not resolved between the union
official and the senior company representative the
matter shall, within 24 hours (or the next ordinary
working day), be notified to the Western Australian
Industrial Relations Commission for a conference
under Section 44 of the Industrial Relations Act.

SCHEDULE OF RESPONDENTS
ABB Installation and Services Pty Ltd
O�Donnell Griffin Pty Ltd
Ralph M Lee (WA) Pty Ltd
Project Instrumentation Pty Ltd

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Metro Meat International Limited

and
The Australasian Meat Industry Employees� Union,

Industrial Union of Workers, West Australian Branch, Perth.
No. C 12 of 1997.

SENIOR COMMISSIONER G.L. FIELDING.
20 January 1997.

Order.
WHEREAS a dispute exists between Metro Meat International
Limited and the Australasian Meat Industry Employees’ Union,
Industrial Union of Workers, West Australian Branch, Perth
primarily regarding the reinstatement of 28 former employees
whose employment was terminated by the Company on or
about 15th January 1997;

AND WHEREAS the Union has demanded that the former
employees be reinstated immediately in their former
employment with the Company and in support of that demand,
members of the Union employed by the Company at its
abattoirs at Linley Valley and at Katanning have been on strike
since 15th January 1997 and had pickets in place at the Linley
Valley abattoir since that date;

AND WHEREAS the dispute was the subject of conferences
held before the Commission this day and on 16th January 1997
at which no agreement was reached;

AND WHEREAS as a result of the parties being unable to
reach agreement regarding the matter at the conference held
on 16th January 1997, the Commission on that occasion
recommended that the Union and its members lift all bans and
limitations in respect of work at the Company’s abattoirs and
return to work immediately (on 17th January 1997) and that
subject to there being an orderly return to normal work, the
parties meet and confer regarding the future of the 28 former
employees;

AND WHEREAS at a conference held before the
Commission this day it was common ground that the members
of the Union rejected the recommendation and did not return
to work and that the strike by the members of the Union
employed by the Company is continuing;

AND WHEREAS despite further discussions before the
Commission this day and despite the fact that there is scope
for the Union to seek relief from the Commission in respect of
any allegations of unfairness in respect of all or any of the
dismissed employees, there appears to be no immediate
prospect of a resolution of the dispute in the current
environment of industrial relations applying in respect of the
dispute;

AND WHEREAS I am of the opinion that it is necessary to
intervene in order to prevent further deterioration of industrial
relations pending further conciliation, or if need be, arbitration
in respect of the matters in dispute;
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NOW THEREFORE I, the undersigned pursuant to the
powers conferred on it under the Industrial Relations Act 1979
and in particular section 44(6), do hereby order:

(1) THAT each of the employees members of the Union
employed by the Company either at its Linley Val-
ley abattoir or its Katanning abattoir who are en-
gaged in industrial action concerning the matter the
subject of these proceedings cease such industrial
action as soon as may be but in any event no later
than 0730 hrs on the 21st day of January 1997 and
thereafter work in accordance with their respective
contracts of employment; and

(2) THAT the Union and its officials take all such rea-
sonable steps as may be necessary to ensure that
members of the Union comply with the terms of para-
graph (1) of this Order, including, but without limit-
ing the generality of that obligation�

(a) calling a meeting or meetings of the members
of the Union employed at the respective abat-
toirs in any event no later than 0700 hours on
Tuesday, the 21st day of January, 1997;

(b) advising the employees either before at the
meeting or meetings of the terms of this Or-
der; and

(c) counselling the employees to return to work
in accordance with the terms of paragraph (1)
of this Order; and

(3) THAT upon a complete resumption of normal work
the parties immediately put in place arrangements to
meet and confer regarding the future of the dismissed
former employees;

(4) THAT either of the parties may, on giving 24 hours
notice to the other, apply to the Commission to vary,
revoke or otherwise set aside the terms of this Or-
der.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

CONFERENCES—
Matters referred—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders� Labourers, Painters and
Plasterers Union of Workers

and
Leslie Concrete and Others.

No. CR 223 of 1996.

COMMISSIONER P E SCOTT.
18 November 1996.

Reasons for Decision.
THE COMMISSIONER: This matter is a claim by the Union
for a site allowance for employees employed by the Respond-
ents to receive $1.45 per hour to compensate for the disabili-
ties said to exist at the Currambine Primary School site. The
Respondent denies that any allowance is appropriate.

This matter comes before the Commission by way of the
provisions of the Building Trades (Construction) Award 1987,
No. R 14 of 1978 (�the Award�), Clause 8.�Rates of Pay,
Subclause (16) which provides for the Union to make an ap-
plication for a site allowance to compensate for disabilities,
and where there is no agreement between the parties as to that
matter for the Commission to arbitrate such claim.

The provisions of the Award refer to the criteria set down in
what has become known as the Sapri decision, a decision of
the Full Bench of the Australian Industrial Relations

Commission of 25 February, 1983 (Print F 1957). In essence
this decision sets out criteria for determining whether:

(a) a site is one which justifies consideration for a site
allowance; and

(b) what, if any, disabilities exist on the site which are
not compensated for within the terms of the Award.

It is normally the case that site allowance claims also in-
volve a consolidation into one allowance any allowances con-
tained within Clause 9.�Special Rates and Provisions of the
Award as well as particular disabilities not contemplated within
the Award.

The history of this matter is that the application for a con-
ference was filed on 23 July 1996 in respect of some eight
Respondents. A conference was convened on 7 August 1996
at which time the Commission was advised that some of the
Respondents were not appropriate to be dealt with. In that
respect an order issued that the application relate not to Uni-
versal Constructions and Charter Plumbing as originally
served.

There being no agreement between the parties as to the sub-
stance to the claim it was referred for hearing and determina-
tion. The Commission undertook inspections on Monday 9
September 1996, however, the hearing scheduled for that day
did not proceed due to unavoidable circumstances. The mat-
ter was heard on 25 October 1996. The Commission heard
evidence from Graham Phillip Pallot, an Organiser with the
Union for some eight to ten years, and who has twenty years
experience within the building and construction industry. Evi-
dence was called by the employer from Albert Charles Ellis,
the Construction Manager for Universal Constructions, the
principal contractor. Mr Ellis has also been engaged in the
building and construction industry for many years.

The Commission is satisfied, based on the material put to it,
that this is a site which, in accordance with the Sapri decision,
is appropriate for consideration for a site allowance. It is the
construction of a new school, the value of which project is
$2.5 million. The project commenced on 11 June 1996 and is
due for completion on 20 December 1996. It is a single storey
construction of six blocks of concrete slab, brick and steel.
Such sites have previously attracted site allowances determined
by the Commission. The peak workforce on site is approxi-
mately 35 with an average of approximately 20 employees.

The disabilities said by the Union to exist at this site include
proximity to the ocean, including exposure to the elements in
particular wind off the ocean, dust, sandy soil, difficulties as-
sociated with crane work, working in the vicinity of the appli-
cation of insulating materials and distance to amenities.

As to the question of this application being dealt with by
reference to the Sapri decision, and not to the Wage Fixation
Principles, I refer to the reasons for decision in the Termi Mesh
(Perth) case CR 145 of 1996 (as yet unpublished).

Having inspected the site, I note that it is quite close to the
ocean, is exposed to the elements as it is on the side of a hill,
close to the crest of the hill and facing the ocean. I did note
however, and I accept the evidence of Mr Ellis in this regard,
that whilst there is a thin layer of sand across the top of the
site, that it is not a soft surface as the sand is on a limestone
surface. The sand itself is not a fine sand but has a quite coarse
texture. Prior to the footings work for the buildings commenc-
ing, Universal Constructions was required as part of its con-
tract to remove all limestone to a maximum of 450 millimetres
under the footings for the construction of the building. They
had large bulldozers remove that limestone and this area was
backfilled with sand, and it was all compacted. This removal
of limestone and capstone material was undertaken prior to
any other workers going on site so that a disability associated
with this has not occurred. The remainder of the site apart
from where the footings were to be is still based on limestone
and capstone.

In respect of the remainder of the disabilities said to arise
on this site, the evidence of Mr Pallot was that he had visited
the site for the first time on the day upon which the Commis-
sion undertook inspections, and subsequently visited the site
a further two times and drove past the site once. He bases his
assessment of the disabilities upon his experience as a Union
Organiser over a period of ten years in which he has visited
many building sites. He also had information in respect of
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another site which he described as �on the Multiplex job not
far from that site, and they have told us that they have had that
problem down there.� �That problem� was in respect of the
limestone and capstone and the difficulties associated with
grano workers digging footings in those circumstances. By
contrast the evidence of Mr Ellis was that he had visited the
site from its commencement on a minimum of two days every
week and sometimes three days each week. Those visits lasted
from a minimum of three quarters of an hour to a maximum of
four hours but were generally approximately two hours in
duration. Both of the witnesses� evidence is tempered by their
particular views of site allowances and the appropriateness of
this particular site for such site allowance.

From my observation of the site I am not satisfied that dust
or wind blown sand has been an issue at this site which war-
rants consideration for a site allowance. It is accepted that
there would be some disabilities associated with the exposed
nature of the site but this does not necessarily follow that there
will be sand and dust blown about the site. My observation of
the nature of the soil at the site and the firm surface under-
neath a very thin layer of sand was not such as to demonstrate
that this is likely to be a problem, and the evidence was not
sufficient to satisfy me that it may have been so. As to the
distance to amenities, although this is quite a spread out site,
and I am not satisfied that in this case the distance to ameni-
ties is so great is to warrant consideration.

It was also suggested that the use of cranes and such vehi-
cles and their loads warranted consideration. There was no
evidence to suggest that this was a disability requiring con-
sideration.

In respect of the use of insulation, there is no evidence that
the employees of the Respondents were working in the vicin-
ity of the use of insulation materials to such an extent as to
warrant consideration beyond that which is provided for within
the Award, if at all. Whilst I appreciate that the Commission
inspected the site on a dry day and yet there was some water
on one of the floors associated with some work that was being
undertaken, I am not satisfied that there was sufficient wet
underfoot work as to warrant consideration.

In considering what, if any, allowance is appropriate to com-
pensate for the limited disability of a site open to the elements,
and close to the ocean, the Commission was referred, in par-
ticular, to the decision of Fielding SC in O�Donnell Griffin
CR 260 of 1996 (76 WAIG 4359 @ 4361) to the effect that
the particular site was subject to the same climatic conditions
which would affect construction sites in the southern parts of
the state, a matter which must have been taken into account
when the industry allowance was determined. The industry
allowance provides an amount of $16.50 per week �to com-
pensate for the following disabilities associated with construc-
tion work:�

(a) Climatic conditions when working in the open on
all types of work ...�

Having inspected the site, I am satisfied that the work in the
open on this particular site is such that due to its proximity to
the ocean and the exposed nature of the site, it being a large
bare expanse, that it provides a disability which goes beyond
that applicable to employees working in the open on other
sites. It is not, however, exposed in the same way as, or with
the same attached disabilities such as fine sand blowing in the
wind and making passage across the site difficult, as arose in
CR 237 of 1996 (as yet unreported). In all of the circumstances
an allowance of 50c per hour is appropriate.

As to the operative date, the Commission has power pursu-
ant to Section 32 of the Act to give retrospective effect to its
orders should it find that special circumstances arise. In ac-
cordance with the decision of Beech C in the Fini Homes matter
(71 WAIG 2409) special circumstances arise due to the nature
of such claims and the timing of applications and their process-
ing. This decision also deals with the issue of applying an
averaging concept to the consideration of disabilities which,
by the nature of building projects will differ from employee to
employee depending upon the particular stage of the project
and the conditions arising. Accordingly, the date of operation
shall be the date of application being 23 July 1996 until the
conclusion of the project.

Appearances: Mr G Giffard appeared on behalf of the Ap-
plicant.

Mr K Richardson appeared on behalf of Leslie Concrete;
WA Earthmoving Contractors; Professional Ceiling Services;
JSG Barnett and MGR Bricklaying.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders� Labourers, Painters and
Plasterers Union of Workers

and
Leslie Concrete and Others.

No. CR 223 of 1996.

Building Trades (Construction) Award 1987
No. R 14 of 1978.

COMMISSIONER P.E. SCOTT.
28 November 1996.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
Mr K Richardson on behalf of Leslie Concrete, WA
Earthmoving Contractors, Professional Ceiling Services, JSG
Barnett and MGR Bricklaying, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act,
1979, hereby orders:

1. That notwithstanding the provisions of the Building
Trades (Construction) Award 1987 (No. R 14 of
1978) employees employed by the Respondents to
carry out work at the Currambine Primary School
site shall be paid 50 cents per hour worked in lieu of
and in substitution for all special rates and condi-
tions described in Clause 9 Subclause (1) of the
Building Trades (Construction) Award 1987.

2. The abovementioned rate shall apply on and from
the 23 July 1996 until the completion of the project.

(Sgd.) P.E. SCOTT,
[L.S] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Communications, Electrical, Electronic, Energy,

Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and Another
and

Western Australian Government Railways Commission
trading as Westrail.
No. CR 276 of 1996.

COMMISSIONER P. E. SCOTT.
10 December 1996.

Reasons for Decision.
THE COMMISSIONER: The matter before the Commission
was referred from a conference in the following terms�

�The parties are in dispute as to the requirement by
the Respondent for its employees at its Forrestfield Wagon
Depot to clear accrued annual leave.

The Applicant says that the Respondent is unreason-
ably withholding its consent to the accumulation of two
years� annual leave.

The Respondent says its withholding of consent to
such an accumulation is not unreasonable.�

This situation arises partly as a result of the implementation
of the Right Track Programme whereby the Forrestfield Wagon
Depot employees of Westrail have been identified as surplus



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 52777 W.A.I.G.

to requirements. Some of the employees who now find them-
selves located at the Wagon Depot have been relocated there
from other places where they were previously surplus to re-
quirements. They are to be located at this depot until they can
be found alternative employment.

On or about 13 August 1996, a number of these employees
received a memorandum from G.R. Sellars, Senior Personnel
Officer, advising them that �you have been rostered to clear
six weeks� annual leave from September 9 to October 18, 1996
inclusive. You will be required to submit an application for
leave to your supervisor before this date�.

Mr Ken Hunt, one of these employees, and the �CEPU Shop
Steward�, wrote to his employer, Commissioner R. Drabble
on 13 August 1996 in the following terms�

�It has been indicated to us by the Westrail Senior Per-
sonnel Officer that surplus wages employees will be di-
rected to clear accrued leave.

Staff affected by this decision believe they will be dis-
advantaged financially and in other ways, after repeated
assurances by yourself and former Commissioner Gill,
that nobody will be financially disadvantaged by Right
Track initiatives. If suitable permanent employment is not
available and the only option is the severance package
the final payout figure will be substantially less if staff
are forced to clear leave.

Westrail management also requested that due to lack of
staff numbers staff delay clearing leave in the interest of
clearing the workload. This was honoured.

The threat of having to clear leave is a clear act of forc-
ing staff into a more difficult and often unsatisfactory
decision, escalating an already stressful situation.

It has previously been allowed that staff can accumu-
late leave entitlements and we believe that staff should
not be penalised at this time.

Staff requests a reply at your earliest convenience.
Staff�Forrestfield Locomotive Depot�

(Exhibit 12)
A reply to that letter dated 22 August 1996 stated�

�I refer to your letter of August 13 regarding the clear-
ance of annual leave by surplus employees who are cur-
rently located in the Forrestfield Wagon Depot.

In accordance with Westrail�s policy on annual leave
and in compliance with Clause 35 of the Railway Em-
ployees Award every employee within Westrail irrespec-
tive of whether they are surplus or not are required to
clear an appropriate amount of annual leave each year.

Generally, Westrail will try to accommodate employ-
ees as to when the leave can be cleared, however, if agree-
ment cannot be reached then Westrail will roster the
employee to clear the leave at a time suitable to Westrail.�

(Exhibit 14)

A number of things occurred between Mr Hunt writing to
Mr Drabble and receiving the response, some of those things
including that some of the employees had expressed concern
about taking the leave at that particular time.

It appears from the evidence of Mr Hunt that the main ob-
jection of the employees concerned to taking leave is that they
are identified as surplus to requirements, have not indicated a
desire to apply for voluntary redundancy, and seek to con-
tinue in employment with Westrail. They are concerned as to
their future security, notwithstanding undertakings being given
to them that they may continue in employment with Westrail
and not be forced to take redundancy. They say that there is a
degree of uncertainty as to their future and they wish to main-
tain a maximum of eight weeks� accrued leave in the event
that they need to have additional financial resources available
to them upon termination of employment. Westrail has indi-
cated to employees who have volunteered to be made redun-
dant before July 1997, and those who intend do so, that they
may accumulate such leave. However, no such accrual is be-
ing made available to employees who are not volunteering for
redundancy.

Westrail says that the Award provides it with the ability to
approve of the accrual of leave at its discretion and to meet its
needs. It says that employees who are surplus to requirements

ought to be rostered to take outstanding leave at a time which
would otherwise be unproductive. Further, the ability to ac-
crue annual leave is, in accordance with the Award, subject to
Westrail�s consent.

The employees and the Union, however, say that the meth-
ods of rostering leave have in the past been manipulated by
Westrail or, at least, no action taken to ensure that leave does
not accumulate, to meet the convenience of the employer�s
operations. Many employees have substantial periods of leave
accumulated and have not previously been required to take
that leave because this suited the employer�s convenience.
Now, at the employer�s convenience, they are being required
to take such leave when their own futures are in doubt and
when they would wish to maintain an accumulation of 8 weeks
leave.

During the period concerned some of the employees are
being rostered to attend programs for preparation for redun-
dancy and/or redeployment at a company providing a service
to Westrail in this regard. The employees are not, generally
speaking, productively engaged.

The claim on part of the Union is that the employer is un-
reasonably withholding its consent to the request by a number
of employees identified as surplus who do not have perma-
nent work, to be allowed to accumulate two years worth of
annual leave. This claim does not relate to all of Westrail but
only to the employees covered by those particular circum-
stances. Upon being allocated permanent work such an ar-
rangement should be able to cease.

Clause 35 subclause (1) (a) (1) of the Railway Employees�
Award No. 18 of 1969 provides:

�(1) (a) (i) Except as hereinafter provided a period of four
consecutive weeks� leave on full pay shall be
allowed annually to a worker after a period of
12 months� continuous service with the em-
ployer; provided that where such leave is
cleared in conjunction with the provisions of
paragraph (k) of this subclause then the leave
may be cleared in more than one part as pre-
scribed in paragraph (k); provided further that
where the employer and the worker agree the
leave may be cleared in two or three separate
periods.
Provided further that an employee may, with
the consent of the employer, take short term
annual leave, not exceeding five days in any
leave year at a time or times separate from any
of the periods determined in accordance with
this subclause; provided further that with con-
sent of the employer leave may be allowed to
accumulate for two years.�

It also provides for rostering of leave by the employer, and
in other circumstances, for the Christmas close down for the
purpose of annual leave being taken. It appears from the evi-
dence of Mr Hunt that on some occasions these arrangements
have not been followed through because it has been conven-
ient for the employer to have employees continue to work.
The employer�s Annual Leave Policy Guidelines, September
1995 provides:

� � In managing the clearance of annual leave, opera-
tional requirements should not continually be used
as a means of justifying a deferral of annual leave.

� In circumstances where an employee�s annual leave
has been allowed to accumulate, every effort should
be made to reduce the amount of annual leave that
has accumulated.

� If the annual leave has been accrued for more than 12
months and no agreement has been reached as to when
the employee shall clear the leave, the employee may
give two weeks notice and proceed on leave.

� ...
� ...
� In exceptional circumstances an employee may, sub-

ject to approval, defer his/her annual leave in ac-
cordance with award provisions. Exceptional
circumstances do not include extended travel plans.�

(Exhibit 17)
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A similar policy was advised to certain senior management
within Westrail by a document dated 24 October 1991 headed
�Annual Leave�Reduction in Accumulation.� (Exhibit 18)
This indicates that as far back as 1991 there was an effort to
clear accumulated leave and a formula was set out whereby
four to eight weeks of deferred leave was to be cleared in one
year, eight to 12 weeks deferred to be cleared within two years,
and over 12 weeks deferred weeks was to be cleared within
three years.

By a Circular to Ministers No 10/96 dated 29 May 1996 the
Premier advised that �the Government is concerned at the in-
crease in annual and long service leave liabilities� (Exhibit
16). He requested that advice be provided by each agency in
the particular Minister�s portfolio as to which employees have
more than eight weeks accrued annual leave or more than 12
weeks long service leave, and a strategy for dealing with that
leave in each individual case. A report at four monthly inter-
vals was requested. This circular concluded with �we must
manage this outstanding liability to ensure the Government�s
debt does not increase and that individuals be encouraged to
take outstanding leave. The paying out of leave will be some
measure towards addressing the problem, but it is preferable
that individuals take the leave owing�. In response to this cir-
cular, the Commissioner of Railways sent to the Director Gen-
eral of Transport a memorandum which attached a breakdown
of the number of employees within Westrail who at that time
had more than eight weeks accrued annual leave. This appen-
dix shows that at that time 132 employees had more than eight
weeks but less than 12 weeks annual leave accumulated, 51
employees had more than 12 weeks and less than 16 weeks
leave, and 23 employees had in excess of 16 weeks annual
leave accrued. This was a total of 206 employees with more
than eight weeks annual leave owed to them. Indeed this could
be seen to be a problem needing to be addressed. It does not
seem however that this Circular to Ministers or the response
from the Commissioner of Railways is in any way related to
the question of employees retaining a maximum of eight weeks
leave. It is aimed at addressing increasing annual leave and
long service leave liability and is related to employees who
have more than eight weeks accrued annual leave. Further, it
seems that not withstanding Westrail�s attempts in 1991 to
reduce the annual leave accumulations which, for a variety of
reasons, had been allowed to grow to what might be consid-
ered to be excessive levels, in June 1996, 206 employees still
had considerable annual leave owing to them and at least some
of this was likely to have accumulated since the period 24
October 1991 when directions were given as to the reduction
of this accumulated leave.

In all of the circumstances, it would seem that these em-
ployees are being asked to take leave at a time to suit the con-
venience of the employer when they cannot generally be
productively employed and under normal circumstances one
would say that that is not an unreasonable expectation on the
part of the employer. In these circumstances however, the
employer having allowed the leave to accumulate and, from
the evidence of Mr Hunt, this has arisen to suit the conven-
ience of the employer, and at the convenience of the employer
it now seeks to reduce the leave of the employees who be-
cause of the employer�s reorganisation of its business has no
work for these people. In all of these circumstances, I find
that it is not a reasonable exercise of the discretion allowed
within the Award for the employer to refuse to agree to these
employees retaining an accumulation of a maximum of eight
weeks leave where they have been identified as surplus to re-
quirements. This arrangement should not continue indefinitely
however, and those employees who have been identified as
surplus are to receive the benefits of this arrangement. How-
ever, once these employees are found permanent work, then
the employer is entitled to seek to reduce that accumulation in
an appropriate manner.

I note that such an arrangement would place the employer
in some potential difficulty associated with the terms of the
Minimum Conditions of Employment Act which pursuant to
Section 25 where leave has been deferred for a certain period
then the employee is entitled to take such leave by giving a
very limited period of notice. Whilst this may be inconvenient
for the employer this relates only to employees who are sur-
plus to requirements. It should be noted that the employer has
placed itself in this position in respect of many of its

employees and such an arrangement continuing for surplus
employees should not be a major impediment to it. Once these
employees are allocated to permanent work then such arrange-
ments will cease and the employer is entitled to schedule an-
nual leave as appropriate and thereby reduce that risk.

Having decided this matter in this way, it is not appro-
priate that this arrangement continue indefinitely. An Or-
der to allow this arrangement should have a time limit to
it and it is hoped that within a period of twelve months
these employees who are identified as surplus will have
their futures resolved either by having permanent work
allocated to them or they may have applied for voluntary
redundancy. Should the issue still remain, the Union will
need to consider its position. If it believes that it is appro-
priate for the arrangement to continue, it will need to file
an application for this to occur. On this basis the Order
shall apply for a period of twelve months.

Appearances: Mr J Murie on behalf of the Applicants.
Mr A Hassell on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Communications, Electrical, Electronic, Energy,

Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and Another
and

Western Australian Government Railways Commission
trading as Westrail.

No. CR 276 of 1996.
COMMISSIONER P.E. SCOTT.

18 December 1996.
Order.

HAVING heard Mr J Murie on behalf of the Applicants and
Mr A Hassell on behalf of the Respondent, the Commission
pursuant to the powers conferred on it under the Industrial
Relations Act 1979 hereby orders:

THAT notwithstanding the provisions of Clause
35.�Annual Leave and Holidays, subclause (1)(a)(i)
of the Railway Employees� Award No. 18 of 1969,
employees of the Respondent located at  the
Forrestfield Wagon Depot who have been identified
as surplus to requirements shall be permitted by the
Respondent to retain an accumulation of not more than
eight (8) weeks� annual leave.

Upon any such employee being allocated permanent
work, such employee may be directed to take accrued
annual leave in accordance with the terms of Clause 35.�
Annual Leave and Holidays of the Railway Employees�
Award No. 18 of 1969.

This Order shall apply until 10 December 1997.
(Sgd.) P.E. SCOTT,

[L.S] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Burswood Resort (Management) Limited

and
The Plumbers and Gasfitters Employees� Union of

Australia, West Australian Branch, Industrial Union of
Workers and Another.
No. CR 409 of 1996.

COMMISSIONER A.R. BEECH.
20 January, 1997.

Order.
HAVING HEARD Mr R. Le Miere of counsel on behalf of
the applicant and Mr A. Lovell on behalf of the first respond-
ent and Mr E. Fry on behalf of the Federated Liquor and Al-
lied Industries Employees� Union of Australia, Western
Australian Branch, Union of Workers, now therefore, I the
undersigned Commissioner of the Western Australian Indus-
trial Relations Commission, and by consent, pursuant to the
powers conferred on me under the Industrial Relations Act
1979 hereby:

DECLARE:
That the Plumbers and Gasfitters Employees� Union of
Australia, West Australian Branch, Industrial Union of
Workers may not in terms of its registered rules:

1. enrol the employees whose job classifications
are listed in clause 5�Wages of the Burswood
Resort Casino Employees� Industrial Agree-
ment 1993, Amendment Agreement 1995 (�the
employees�) as members; and

2. represent the industrial interests of the employ-
ees.

AND ORDERS:
That the Plumbers and Gasfitters Employees� Union of
Australia, West Australian Branch, Industrial Union of
Workers refrain from representing the industrial interests
of the employees.

(Sgd.) A.R. BEECH,
[L.S] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Western Australian Fire Brigades Board
and

United Firefighters Union of Western Australia.
No. CR 248 of 1996.

COMMISSIONER P.E. SCOTT.
9 January 1997.

Order.
WHEREAS this is an application pursuant to section 44 of
the Industrial Relations Act, 1979 in which the parties were in
dispute as to the appropriate qualifications, competencies and
classification of the Officer to be placed in charge of the Metz
Turntable Ladder; and

WHEREAS hearings in this matter were convened on
Friday the 11th and Monday the 28th days of October 1996;
and

WHEREAS inspections of various metropolitan and coun-
try fire stations were conducted betweeen Thursday the 31st
day of October and Tuesday the 5th day of November 1996;
and

WHEREAS a conference was convened on Thursday the
14th day of November 1996; and

WHEREAS the parties have subsequently reached agree-
ment on this issue;

NOW THEREFORE the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979
hereby orders�

THAT this application be, and is dismissed.
(Sgd.) P.E. SCOTT,

[L.S] Commissioner.

CORRECTIONS—
EDUCATION DEPARTMENT OF WESTERN
AUSTRALIA (EDUCATION ASSISTANTS�

ALHMWU) ENTERPRISE BARGAINING
AGREEMENT 1996
No. AG 296 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Minister for Education

and
The Australian Liquor, Hospitality and Miscellaneous

Workers Union, Miscellaneous Workers Division, Western
Australian Branch

No. AG 296 of 1996.
Education Department of Western Australia (Education

Assistants�ALHMWU) Enterprise Bargaining
Agreement 1996.

COMMISSIONER A.R. BEECH.
24 December 1996.

Correcting Order.
WHEREAS the Commission issued an Order in the above
matter dated the 28th November 1996;

AND WHEREAS an error occurred in the drafting of the
Order;

NOW THEREFORE, I the undersigned Commissioner of
the Western Australian Industrial Relations Commission, pur-
suant to the powers conferred on me under the Industrial Re-
lations Act 1979 hereby order:

THAT the Education Department of Western Australia
(Education Assistants�ALHMWU) Enterprise Bargain-
ing Agreement 1996 be registered in accordance with the
Schedule attached hereto with effect from the 20th No-
vember 1996.

(Sgd.) A.R. BEECH,
[L.S] Commissioner.

Schedule.

1.�TITLE
This Agreement shall be known as the Education Depart-

ment of Western Australia (Education Assistants�ALHMWU)
Enterprise Bargaining Agreement 1996.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Scope of the Agreement
4. Parties to the Agreement
5. Definitions
6. Date and Period of Operation of the Agreement
7. No Further Claims
8. Relationship to Parent Awards
9. Single Bargaining Unit

10. Audit of 4% Second Tier and 1989 SEP
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11. Objectives and Principles
12. Productivity Improvement
13. Consolidation of Awards
14. Reform Initiatives

Initiative 1�Flexible Working Hours
Initiative 2�School Staffing Profiles
Initiative 3�School Formula Requirements and
Variation of Employment
Initiative 4�Reduction in Fraction and Minimum
Hours
Initiative 5�Multiskilling
Initiative 6�Professional and Career Development
Initiative 7�Performance Management
Initiative 8�Job Description
Initiative 9�Staff Meetings
Initiative 10�Classification Structure

15. Parental Leave
16. Family Carers Leave
17. Ceremonial Leave
18. Award Variations
19. Salary Increases
20. Grievance Settlement Procedure
21. Dispute Settlement Procedure
22. Signatories of Parties to the Agreement

Schedule A�Performance Improvement Plan
Schedule B�Salary Rates
Schedule C�Initiatives and Target Dates
Schedule D�Approximate Number of Employees
Covered by this Agreement

3.�SCOPE OF THE AGREEMENT
This Enterprise Agreement shall apply to all employees

working in the Education Department of Western Australia as
Teacher Aides, Aboriginal Education Workers, Home Eco-
nomic Assistants and Child Care Workers (in this Agreement
referred to as Education Assistants) and who are members of
or eligible to be members of the Union party to this Agree-
ment.

4.�PARTIES TO THE AGREEMENT
This Agreement is made between the Minister for Educa-

tion (the Employer) and the Australian Liquor, Hospitality and
Miscellaneous Workers� Union, Miscellaneous Workers Di-
vision, Western Australian Branch (the Union).

5.�DEFINITIONS
(1) �Agreement�: The Education Department of Western

Australia (ALHMWU) Enterprise Bargaining Agreement
1996;

(2) �Department�: The Education Department of Western
Australia;

(3) �Employee�: for the purpose of this agreement, some-
one who is referred to at Clause 3�Scope;

(4) �Education Assistants�. means the same as Employee;
(5) �Employer�: The Minister for Education of Western

Australia;
(6) �Government�: the State Government of Western Australia;
(7) �Minister�: the Minister or Ministers of the Crown re-

sponsible for the administration of the Department;
(8) �Union�: the Australian Liquor, Hospitality and Miscel-

laneous Workers� Union, Miscellaneous Workers Division,
Western Australian Branch;

(9) �WAIRC�: The Western Australian Industrial Relations
Commission.

6.�DATE AND PERIOD OF OPERATION OF THE
AGREEMENT

(1) This Agreement shall operate from the beginning of the
first pay period commencing on or after 20 November 1996
and shall remain in force until 31 December 1997 provided
that the salary increases specified in Clause 19�Salary In-
creases�of this agreement shall come into effect in accord-
ance with that clause.

(2) Subject to the continuation of the initiatives contained
in this Agreement, the pay quantum achieved as a result of
this agreement will remain and form the new base pay rates
for future agreements or continue to apply in the absence of a
further Agreement.

(3) The parties will review this Agreement at least six months
prior to the expiration of this Agreement to commence nego-
tiations for a new Agreement.

(4) The parties will assess achievements in performance,
productivity and efficiency during the term of this Agreement.

(5) The parties genuinely commit to ongoing consultation
and bargaining in good faith during discussions and negotia-
tions for the next Agreement.

7.�NO FURTHER CLAIMS
(1) The parties to this Agreement undertake that for the du-

ration of the Agreement there shall be no further salary or
wage increases sought or granted except for those provided
under the terms of this Agreement. This will not preclude the
review of the classification structure, the outstanding claim
for lunch time supervision, the Minimum Rates Adjustment
or consequence wage adjustments arising out of those mat-
ters.

(2) This Agreement shall not operate so as to cause an em-
ployee to suffer a reduction in ordinary time earnings.

(3) This Agreement settles all past productivity claims since
1991.

8.�RELATIONSHIP TO PARENT AWARDS
This Agreement shall be read in conjunction with the exist-

ing Awards that apply to the parties bound to this Agreement.
In the case of any inconsistencies, this Agreement shall have
precedence to the extent of the inconsistencies. The relevant
Awards are:

� Teachers� Aides� Award, 1979
� Cleaners and Caretakers (Government) Award, 1975
� Miscellaneous Government Conditions and Allow-

ances Award No. A4 of 1992
� Child Care Workers (Education Department) Award.

9.�SINGLE BARGAINING UNIT
(1) This Agreement has been negotiated through a Single

Bargaining Unit (SBU).
(2) The SBU comprises representatives from the Education

Department of Western Australia and the Union.

10.�AUDIT 4% SECOND TIER AND 1989 SEP
(1) The parties agree that matters arising from previous in-

dustrial agreements or award changes emanating from the
�Restructuring and Efficiency Principle� of 1987, and the
Structural Efficiency Principles of the 1988 and 1989 National
and State Wage Cases shall not be counted when considering
the productivity benefits and salary improvements arising from
this Agreement.

11.�OBJECTIVES AND PRINCIPLES
(1) The Education Department of Western Australia is com-

mitted to providing a sound, flexible and efficient education
system aimed at providing students with the necessary skills,
competencies and confidence to be able to successfully par-
ticipate in, and contribute to, today�s society. Essential to this
commitment is the Department�s obligation to constantly evalu-
ate its performance, to establish initiatives, and to implement
changes that take into account the changing needs of its stu-
dents, the requirements and expectations of the community
and accountability at the school level.

(2) This Enterprise Agreement proposal reflects the De-
partment�s obligation to fulfil those commitments and is
consistent with the Government�s policy of increasing ef-
fectiveness and efficiency through improved flexibility and
productivity.

(3) The Education Department�s 1995-1997 Strategic
Plan outlines the key strategic improvement areas to be
developed over the next three years. These strategic is-
sues which are crucial to the success of the government
school system; include:

� Curriculum responsiveness
� Flexibility in Schooling
� Staff Professionalism and Working Relationships
� Resource Management
� Quality Assurance in Education
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(4) The objectives and their relevant actions and targets have
been established to address the improvement sought in the
strategic issues. These are:

� to provide learning programs that will equip students
with the skills necessary to succeed in a constantly
changing social and economic environment.

� to improve the outcomes for students at risk of not
achieving their educational potential.

� to provide schools with the flexibility and the deci-
sion-making authority necessary to deliver quality
educational programs suited to their student group.

� to have professional, productive and motivated staff
who are committed to the objectives of the organi-
sation, empowered to meet these objectives, and
whose skills are valued by the community.

� to develop an organisational culture that is charac-
terised by trust, mutual respect, participation and the
acceptance of responsibility

� to improve resource management in order to obtain
the best educational outcomes with available re-
sources.

� to assure parents, and the wider community of the
quality of educational outcomes achieved in the gov-
ernment school system.

 (5) The objectives of this Agreement are:
� to satisfy the requirements of clients and customers

through the provision of reliable, efficient and com-
petitive services;

� to achieve the Department�s mission and improve
productivity and efficiency in the Department
through ongoing improvements;

� to promote the development of trust and motivation
and to continue to foster enhanced employee relations;

� to facilitate greater flexibility in decision making and
allocation of human and other resources;

� to promote increased satisfaction from jobs and se-
cure employment opportunities;

� to develop and pursue changes on a cooperative con-
tinuing basis by using participative practices;

� to promote health, safety, welfare and equal oppor-
tunity for all employees;

� to identify measures which will lead to improved
performance and productivity.

12.�PRODUCTIVITY IMPROVEMENT
(1) Objectives of Productivity Improvement

(a) The Education Department�s mission is to ensure that
students develop the understandings, skills and atti-
tudes relevant to individual needs, thereby enabling
them to fulfil their potential and contribute to the
development of our society.

(b) All staff strive for excellence in learning and teach-
ing and are committed to maximising the educational
achievements of all students and the maintenance of
an appropriate learning and teaching environment.

(2) Strategies and Initiatives developed to achieve these
Objectives

(a) The parties are committed to the development and
implementation of a broad agenda of initiatives de-
signed to increase efficiency and effectiveness of
programme and service delivery of the Education
Department.

(b) The parties are committed to the development and
implementation of productivity improvements which
include, but are not limited to:

� customer focus;
� changes to work practices;
� continuous improvement;
� review of, and implementation of, flexible ap-

plication of employment conditions;
� improvement of the management of staff per-

formance;
� current staffing practices; and,

� application of new technology.
(c) The parties are committed to the development and

implementation of the productivity improvement ini-
tiatives as detailed in Schedule A where they fall
within the term of this Agreement.

The parties also agree to develop and implement productiv-
ity improvements by way of:

� Work Practices;
� Quality Improvement/Continuous Improvement; and
� Staffing.

13.�CONSOLIDATION OF AWARDS
(1) The parties agree that employees employed as:

� Teacher Aides (including Aboriginal Education
Workers) ;

� Home Economic Assistants; and
� Child Care Workers

shall be employed under one award with common conditions
where appropriate. Accordingly, during the life of this Agree-
ment, the parties commit themselves to the necessary award
amendments to achieve this objective. No employee will have
their rate of pay reduced as a result of this consolidation.

14.�REFORM INITIATIVES
(1) Over the next five years it is the Department�s goal that

schools will adopt a greater outcome-based approach to learn-
ing and teaching. Schools will have greater flexibility to de-
velop programs which meet the specific needs of their students,
local communities and the Department. Opportunities will be
provided for schools to increase the flexibility of their inter-
nal structures and for the Department to encourage diversity
in the types of schools. The goal in doing so is that schools
will be better able to meet the needs of their students.

(2) The parties are committed to work towards greater flex-
ibility in the way work is organised and the skill base of its
staff. In order to achieve this flexibility, all employees are com-
mitted to identifying flexibility�s and contributing to their
implementation.

(3) The parties agree that change will be implemented
through a gradual process which ensures that individual em-
ployees are not disadvantaged and is consistent with merit
and equity principles.

(4) The parties acknowledge that Education Assistants em-
ployed in schools will be involved in school based decisions
and will have access to appeal provisions that extend beyond
the school site.

(5) The parties agree to progress these workplace reform in
accordance with the terms of this Agreement, which is ex-
pected to deliver significant enhancement to the efficiency and
effectiveness of school operations in the medium to long term.

The major elements of this Agreement are:
Initiative 1�Flexible Working Hours

(1) Employees covered by this Agreement may agree to
work flexible hours where these are implemented at
the school site, and where;

� an improved curriculum can be offered as a
result; or more effective and efficient use of
resources occurs;

� consultation has occurred at a school level
involving all stakeholders, including the Un-
ion, school decision making groups, parents,
students and whole of school staff;

� issues such as duty of care, health, safety and
welfare, equity and other legislative require-
ments have been allowed for;

� workload, career aspirations and family cir-
cumstances have been allowed for;

� individual circumstances have been fully and
reasonably considered; and

� the distribution of hours is equitable.

(a)  Specifically excluded from these arrange-
ments are longer working hours, overtime and
split shifts except where provided for in the
relevant award.
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(b) Arrangements for working of flexible hours
as provided for in this clause shall be subject
to the agreement of an employee. No employee
shall be coerced into working flexible hours.

(c) Notwithstanding the above, where it is con-
sidered necessary to provide more economic
operations, the Director-General may author-
ise the operation of alternative working ar-
rangements in a school. The continuing
operation of any alternative working arrange-
ments, so approved, will depend on the Di-
rector-General being satisfied that the efficient
functioning of the school is being enhanced
by its operation.

(2) Remote Teaching Service
The parties agree that employees may, by agreement
with all parties, to meet the needs of individual Re-
mote Teaching Service schools, vary the school year
and hours per day to take into account educational,
cultural, climate and local factors. The Principal will
negotiate school hours and days of attendance and
the employees will be consulted and have a choice
of undertaking these changes without being coerced
into taking the changes. The total hours worked in
any one year will still equal the total hours that would
have been worked if the school year had not been
varied by this agreement.

Initiative 2�School Staffing Profiles
(1) The parties agree to the development and to a phased

implementation of a system, where schools will re-
ceive a notional personnel budget allocation for all
staff. The development of such a process will occur
in parallel with that for teaching staff.

(2) The Department will publish the staffing formula pro-
visions for positions covered by this Agreement.
Schools will employ staff in accordance with the
formula allocation. This Initiative shall be read in
conjunction with Initiative 3.

Initiative 3�School Formula Requirements and Variation
of Employment

For the purpose of this initiative an employee who has been
employed on a �temporary� basis for a continuous period of
not less than two years, as at the effective date of this Agree-
ment, shall receive the same benefits as a permanent employee.

The parties agree that during the term of the Agreement they
will jointly review the question of employment status for long
term staff who have been on �temporary� or �renewable� con-
tracts and as part of that process, to develop a fair Relocation/
Transfer System for employees.

(1) Schools will be staffed in accordance with their ap-
proved staffing formulae. Adjustments to staffing
levels will be undertaken annually at the commence-
ment of the school year for schools other than edu-
cation support schools and bi-annually for education
support schools. Any excess in hours occurring for
existing employees, after the adjustment date, will
be maintained until the next adjustment period.

(2) The parties agree to the development of a process by
which the Department may manage adjustment of
schools staffing to comply with the staffing formu-
lae for 1997.

(3) Where, as a result of an adjustment to the schools
allocated staffing level, a permanent employees�
hours are changed, the following provisions will
apply:

(i) the employee may elect to voluntarily reduce
or increase their hours of employment; or

(ii) the employee may be offered transfer by the
employer to an suitable alternative position;
or

(iii) the employee may elect to take leave without
pay for a period not exceeding 12 months; or

(iv) the employee may elect to be relocated; or,
(v) the employee may elect to accept employment

of a different nature.

The above steps may be applied in any order.
(4) Where an employee is made redundant the parties

agree that the current terms of the Western Austral-
ian Government/Australian Liquor, Hospitality and
Miscellaneous Workers Union (ALHMWU) Rede-
ployment, Retraining and Redundancy (Interim)
Consolidated Award, 1994, will apply.

(5) Where an employees� employment is specifically
linked to a particular requirement at the school level,
which may include but is not limited to:

� employment linked requirements of an indi-
vidual student;

� specially funded initiatives; and
� Commonwealth funded special school

projects.
and that requirement varies or ceases to such an ex-
tent as to give rise to a termination of the employ-
ment relationship, the employee shall be terminated
with appropriate notice and as a contract employee,
shall not be deemed to have been made redundant.
However, when notification of the cessation of the
particular requirement is received and there is disa-
greement, the parties are to meet to rectify the prob-
lem.

(6) The parties agree to establish within the life of this
Agreement a joint working party to conduct a re-
view on the implementation of an agreement for the
employment of temporary workers and workers em-
ployed for short periods of time.

(7) Where there is a dispute between the parties on the
application of the aforementioned provisions the mat-
ter will be referred as per the procedures Clause 20�
Grievance Settlement Procedure.

Initiative 4�Reduction in Fraction and Minimum Hours
(1) Appointment to a fractional position of 0.2 or less

shall be on a part time basis. Where the requirements
of the position are reduced to 0.2 or less then the
employee shall be deemed to be part time for the
period that the position remains at that fraction, sub-
ject to the provisions of this initiative.

(2) The minimum period of engagement on any one day
shall be 2 hours and the employee shall receive a
minimum payment for two hours whether the two
hours are worked or not.

(3) For the term of this Agreement, 32.5 hours per week
shall considered as the hours for a full time position
for an employee employed under the Teachers� Aides�
Award, 1979.

Initiative 5�Multiskilling
(1) The parties are committed to allowing employees to

be deployed in a way that will best address the needs
of the worksite. Employees agree to carry out such
duties as are within the limits of the employee�s skills,
competencies and training. This could include the
allocation of specific duties and temporary second-
ment to other positions in the worksite.

(2) The parties will establish a working party to further
review the performance of a wider range of tasks.
The concept of multiskilling will be examined in the
light of the new initiatives contained in this Agree-
ment and employees will be provided with opportu-
nities for training and development so as to maintain
a highly skilled, competent and committed
workforce, experiencing job satisfaction and provid-
ing a high quality service. This initiative should be
considered in conjunction with Initiative 6 and Ini-
tiative 8.

(3) The working party will consider, but not be limited
to:

� competency based career paths;
� access to professional development;
� accreditation of training; and,
� the need to retain generic position classifica-

tions.
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Initiative 6�Professional and Career Development
(1) This clause should be read in conjunction with Ini-

tiative 7�Performance Management and Initiative
8�Job Description in this Clause of the Agreement
and with the planned reform initiatives outlined in
this agreement.

(2) The Department and the Union confirm a commit-
ment to professional and career development for all
employees. Employees recognise their obligation to
maintain and update their skills and the Department
recognises its obligation to provide employees with
opportunities to maintain and update their skills.

(3) Under Initiative 5 of this clause of the Agreement,
the parties will examine areas where greater
multiskilling opportunities may be appropriate.
Given the new initiatives outlined in this agreement
it is agreed that employees will be provided with
opportunities for appropriate training and develop-
ment during school hours.

(4) Professional and Career Development will be based
on a focus on both current and future job needs and
career path planning and recognition of each em-
ployee�s prior learning and building on this through
the acquisition of new skills. It is agreed that ac-
credited training is important to the development of
employee skills and that relevant training shall be
accessible wherever practicable.

(5) Principals will ensure that all employees party to this
Agreement have equitable access to Professional De-
velopment through the provisions of the School
Grant in any school year.

(6) The parties agree to the progressive development of
Competency Based Career Paths which will follow
analysis of the Department�s core processes, iden-
tify barriers to increased productivity associated with
those processes and the consequent redesign of jobs.
This sub paragraph is to be read in conjunction with
Initiative 10.

Initiative 7�Performance Management
(1) The parties agree to a performance management proc-

ess which will involve all employees and which will
confirm expectations between employees and their
supervisors about professional responsibilities. Per-
formance Management will be linked to worksite
outcomes and the Department�s Strategic Plan. The
Performance Management Agreement will be in ac-
cordance with the provisions of the Department�s
Performance Management Policy. The details of the
performance management process will be developed
with the union.

(2) The objective of the Performance Management
Agreement is to:

� enhance the professional development of em-
ployees;

� assist all employees to understand the role,
accountabilities and performance standards
that are expected of them;

� provide all employees with feedback and con-
structive support to improve performance and
enhance an atmosphere of mutual trust, loy-
alty and support; and,

� provide employees with appropriate training
and development to assist in the achievement
of corporate business objectives.

The parties agree that any training which is required
to be taken by the employees under the Performance
Management Agreement will be fully funded and
resourced by the Department.

(3) The parties agree that a working party will de-
velop a career structure based on demonstrated
skills, degree of responsibility, recognition of
competencies developed and experience. The
implementation of the career structure with an
incremental salary progression by satisfactory
performance will be implemented in conjunction
with Initiative 10.

(4) The parties also agree that this working party will re-
view the requirement for appointment to a particular
level dependent upon satisfactory completion of a train-
ing course rather than satisfactory performance.

Initiative 8�Job Description
(1) The parties agree to review the current Teachers�

Aides [including Aboriginal Education Workers],
Home Economic Assistants and Child Care Work-
ers Statements of Duties and to develop a Job De-
scription/s which reflects the current and future
requirements of the position/s.

(2) The Job Description/s will also reflect the Compe-
tency Standards which have been developed in Gov-
ernment and Non Government schools in Western
Australia by the Community Services, Health and
Education Industry Training Council.

(3) A Working Party will also be established to review
any changes to these duties arising from the process
of award consolidation and the performance of a
wider range of tasks which may arise through the
parties commitment to allowing employees to be
deployed in a way that will best address the needs of
the worksite.

Initiative 9�Staff Meetings
(1) Employees shall, if required, attend whole of staff

meetings outside of student instructional time.
Such meetings shall be held on the following basis:

(a) there will be no suspension of the instructional
program for the purpose of conducting whole
of staff meetings;

(b) a minimum of two whole of staff meetings per
term will be held, the length of these meet-
ings will be on a needs basis;

(c) the agenda, venue and timing of meetings will
be determined in full and proper consultation
with all staff of a school. Equity considera-
tions such as family responsibility, profes-
sional and personal development
commitments and flexible hours arrangements
shall be considered in the decision making
process. The final responsibility to ensure
meetings occur rests with the Principal;

(d) whole of staff meetings may include discus-
sion groups, workshops and sub-committee
meetings;

(e) meetings that do not involve the whole of staff
may be accommodated during instructional
time, where they can be timetabled, and sub-
ject to a school�s capacity to enable staff to
attend, as long as the meeting does not infringe
on the school�s instructional program; and

(f) part time staff who do not work on the day of
the staff meeting cannot be required to attend,
but may choose to do so.

Initiative 10�Classification Structure
1. The parties agree to the establishment of a new skill

related classification structure for Education Assist-
ants. The new classification structure will be devel-
oped by a Joint Committee. The parties agree that
relief will be provided to allow representatives to
attend the meetings of the Joint Committee and any
working parties established by the Committee.

2. The Terms of Reference of the Committee will be�
2.1 The new structure will be based on skill/com-

petency and required duties of employees.
2.2 The structure will be included in the award.
2.3 There will be at least three levels in the new

structure (not including increments) eg: En-
try level, Autonomous Education Assistant and
Advanced Skill Education Assistants.

2.4 The structure will address all matters relat-
ing to work value and finalise the MRA ap-
plication No 1532 of 1990, consistent with
the terms of this Agreement and the Wage Fix-
ing Principles.
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2.5 Whilst the parties accept that there will be no
uniform quantum of wage adjustments on the
introduction of the new classification struc-
ture there will be at least one advanced skill
level included in the agreement.

2.6 The Committee will take into account the com-
petency and skills based report considered and
endorsed by the Skills Standards Accredita-
tion Board for Education Assistants and the
report prepared on the skills and competen-
cies for Aboriginal Education Workers.

2.7 The Committee will review and finalise JDFs
for all employees covered by the terms of the
EBA. This will reflect the competencies and
skills of all classifications.

3. The parties agree that the Joint Committee will re-
port on the Terms of Reference within a three month
time frame. Either party may request the assistance
of an agreed independent facilitator to progress this
review should it be necessary. Any matters not re-
solved at the conclusion of a six month period will
be referred for conciliation and if necessary, arbitra-
tion.

4. Payment of any wage increases arising from the in-
troduction of the new classification structure will
be phased in during the term of the Enterprise Agree-
ment.

15.�PARENTAL LEAVE
(1) Definitions

�Employee� includes full time, part time, permanent
and fixed term contract employees.

�Replacement Employee� is an employee specifically
engaged to replace an employee proceeding on parental
leave.

(2) Eligibility for Parental Leave
(a) Subject to subclause (8) of this clause, an employee

is entitled to a period of up to 52 weeks unpaid pa-
rental leave in respect of the birth of a child to the
employee or the employee�s spouse/partner.

(b) An application for parental leave shall be in the form
approved by the Director-General and supported by
a certificate of a registered medical practitioner stat-
ing the expected date of birth of the child.

(c) Where the employee applying for the leave is the
partner of a pregnant spouse one weeks leave may
be taken at the birth of the child concurrently with
parental leave taken by the pregnant employee.

(d) An employee adopting a child under the age of five
years shall be entitled to three weeks parental leave
at the placement of the child and a further period of
parental leave up to a maximum of 52 weeks.

(e) An employee seeking to adopt a child shall be
entitled to two days unpaid leave for the employee
to attend interviews or examination required for
the adoption procedure. Employees working or
residing outside the Perth metropolitan area are
entitled to an additional days leave. The employee
may take any paid leave entitlement in lieu of
this leave.

(f) Subject to this clause, where both partners are em-
ployed by EDWA the leave shall not be taken con-
currently except under special circumstances and
with the approval of the Director-General.

(3) Other Leave Entitlements
(a) An employee proceeding on parental leave may elect

to utilise any accrued annual leave or accrued long
service leave for the whole or part of the period of
parental leave or apply to extend the period of pa-
rental leave with such leave.

(b) An employee may extend the maximum period of
parental leave with a period of leave without pay
subject to the Director-General�s approval.

(c) An employee on parental leave is not entitled to paid
sick leave and other paid award absences.

(d) Where the pregnancy of an employee terminates other
than by the birth of a living child then the employee
shall be entitled to such period of paid sick leave or
unpaid leave for a period certified as necessary by a
registered medical practitioner.

(e) Where a pregnant employee not on parental leave
suffers illness related to the employee�s preg-
nancy or is required to undergo a pregnancy re-
lated medical procedure the employee may take
any paid sick leave to which the employee is en-
titled or such further unpaid leave for a period
certified as necessary by a registered medical
practitioner.

(4) Notice and Variation
(a) The employee shall give not less than ten week�s

notice in writing to EDWA of the date the employee
proposes to commence  parental leave stating the
period of leave to be taken.

(b) An employee proceeding on parental leave may elect
to take a shorter period of maternity leave and may
at any time during that period of leave elect to re-
duce or extend the period stated in the original ap-
plication provided four weeks written notice is
provided.

(5) Transfer to Safe Job
(a) Where illness or risks arising out of pregnancy or

hazards connected with the work assigned to the
employee make it inadvisable for the employee to
continue in her present duties, the duties shall be
modified or the employee may be transferred to a
safe position of the same classification until the com-
mencement of maternity leave

(b) If the transfer to a safe position is not practicable,
the employee may take leave without pay for such
period as is certified necessary by a registered medi-
cal practitioner.

(6) Replacement Employee
Prior to engaging a replacement employee EDWA shall in-

form the person of the temporary nature of the employment
and the entitlements relating to return to work of the employee
on parental leave.

(7) Return to Work
(a) An employee shall confirm the intention to return to

work by notice in writing to EDWA not less than
four weeks prior to the expiration of the period of
parental leave;

(b) An employee on return from parental leave shall be
entitled to the position which the employee occu-
pied immediately prior to proceeding on parental
leave. Where an employee was transferred to a safe
job pursuant to sub-clause (5) of this Clause the
employee is entitled to return to the position occu-
pied immediately prior to the transfer.

(c) An employee may return on a part-time basis to
the same position occupied prior to the com-
mencement of leave or to a different position at
the same classification level on a part-time basis
in accordance with the Part-Time provisions of
the relevant award.

(d) Where the position occupied by the employee no
longer exists the employee shall be entitled to a po-
sition of the same classification level with duties
similar to that of the abolished position.

 (8) Effect of Leave on Employment Contract
(a) Fixed Term Contract

An employee employed for a fixed term contract shall
have the same entitlement to parental leave, how-
ever the period of leave granted shall not extend
beyond the term of that contract.

(b) Continuous Service
Absence on parental leave shall not break the conti-
nuity of service of an employee but shall not be taken
into account in calculating the period of service for
any purpose under the relevant award or this agree-
ment.
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(c) Termination of Employment
An employee on parental leave may terminate em-
ployment at any time during the period of leave by
written notice in accordance with the relevant award.

16.�FAMILY CARERS LEAVE
(1) Use of Sick Leave

(a) Employees covered by this agreement may with the
consent of the Department use up to the equivalent
of 5 days per year of accrued sick leave in accord-
ance with this clause to provide care for another per-
son subject to:

(i) the employee being responsible for the care
of the person concerned; and,

(ii) the person concerned being a member of their
family.

(b) The definition of family shall be the definition con-
tained in the WA Equal Opportunity Act 1984. That
is, a person who is related to the employee by blood,
marriage, affinity or adoption and includes a person
who is wholly or mainly dependant on, or is a mem-
ber of the household of, the employee.

(c) The employee shall, wherever practicable, give the
employer notice prior to the absence of the intention
to take leave, the reasons for taking such leave and
the estimated length of absence. If it is not practica-
ble for the employee to give prior notice of absence,
the employee shall notify the employer by telephone
of such absence.

(d) The employee shall, if required, establish by pro-
duction of a medical certificate or statutory declara-
tion, the nature of the illness of the person concerned.

(2) Unpaid Leave for Family Purposes
An employee may elect with the consent of the Department

to take unpaid leave for the purpose of providing care to a
family member who is ill.

(3) Annual Leave
Notwithstanding the provisions of this clause, an employee

may elect, with the consent of the employer, to take annual
leave in single day periods not exceeding five days in any
calendar year at a time or times agreed between them.

17.�CEREMONIAL LEAVE
(1) An Aboriginal or Torres Strait Islander employee who is

legitimately required to be absent from work for their tribal/
ceremonial purposes shall be entitled to take accrued annual
leave or leave without pay.

(2) The employee shall give the employer reasonable notice
prior to the absence of the intention to take such leave and the
length of leave required.

18.�AWARD VARIATIONS
The parties agree that the In-Charge Allowance, Clause

14(2)(a) of the Teachers� Aides� Award, 1979 shall be removed
in accordance with duty of care responsibilities.

19.�SALARY INCREASES
In recognition of the initiatives contained in this Agreement,

employees will receive a total salary increase of 10.0%. This
increase is payable as 5.0% from the beginning of the first pay
period commencing on or after the 20 November 1996 and a
further 3.0% payable on 1 February 1997, and a further 2.0%
payable on 1 July 1997, in accordance with Schedule B and
subject to the achievement of the targets by this date in Sched-
ule C. Employees will not be disadvantaged if the targets are
not achieved due to factors out of their control.

20.�GRIEVANCE SETTLEMENT PROCEDURE
(1) The Department and Union recognise that they have dif-

ferent roles and responsibilities. In doing so they also accept
the need for a grievance settlement procedure and commit
themselves to following this procedure in order that disputes
can be settled through consultation and negotiation whenever
possible.

(2) Principles
(a) The objective of this procedure is to ensure that griev-

ances raised by employees are resolved in a fair,

equitable and prompt manner. The principles of natu-
ral justice will apply at all stages of the procedure.
Confidentiality will be maintained. This procedure
will be followed in accordance with legislative re-
quirements that might otherwise apply.

(b) The grievance should be reported as soon as is prac-
ticable after the grievance has arisen so that a reso-
lution can be obtained as close to the worksite and
as soon as possible.

(c) The employee/s may request the presence or assist-
ance of recognised union representatives or other per-
son of their choice at any stage of the grievance
resolution process.

(d) An employee will not be subject to any form of dis-
crimination or retaliation because they have raised a
grievance.

(e) Where the Union/employee believes that the griev-
ance has system wide ramifications, the grievance
may be referred directly to the Secretary of the Un-
ion and the Director-General of the Department in
accordance with clause 21 of this Agreement.

(f) The provisions of this clause do not apply where a
current Act or alternative formal procedures exist (ie.
Promotion Appeals).

(3) Worksite/Workarea Grievances Procedure
(a) Level One�(Direct Work Site/Work area Level ie.

School Level.
(i) The employee(s) concerned shall raise the

matter with the person or persons who are the
source of the complaint. If the matter cannot
be resolved at this level then it is to be raised
with the employee�s line manager. If unable
to resolve the matter the line manager shall,
within two working days, refer the matter in
writing to the most senior workplace officer
and the employee(s) shall be advised accord-
ingly in writing.

(ii) The senior workplace officer shall provide a
written response within five working days of
the matter being referred. If the senior officer
is unable to answer the matter they will refer
the matter to the second level of resolution
and advise the affected employee(s) in writ-
ing.

(iii) Where a grievance directly concerns the man-
ager that would normally respond to the griev-
ance the matter will immediately be referred
to the next level supervisor.

(b) Level Two (Out of Direct Worksite)
The employer shall, as soon as practicable after considering

the matter before it, advise the employee(s) or, where neces-
sary the Union of its decision. Provided that such advice shall
be given within five days of the matter being originally re-
ferred out of the worksite.

(4) Nothing in this procedure shall preclude the parties reach-
ing agreement to shorten or extend the period specified in
paragraph (3)(a)(ii).

(5) If the matter remains in dispute after the above proc-
esses have been exhausted either party may refer the matter to
Central Office Industrial Relations Directorate for direct reso-
lution with the Union. If the matter remains unresolved either
party may refer the matter to the Western Australian Industrial
Relations Commission.

21.�DISPUTE SETTLEMENT PROCEDURES
Any questions, disputes or difficulties arising under this

Agreement will be dealt with in accordance with the follow-
ing procedures:

(1) For worksite/workarea grievances the Union repre-
sentative and/or employee(s) concerned shall utilise
the process in Clause 20 of this Agreement.

(2) Where the Union or employee believes that the griev-
ance has system wide ramifications, the grievance
may be referred directly to the Secretary of the Un-
ion and the Director-General of the Department in
accordance with clause 20 of this Agreement. If the
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matter remains unresolved then either party may re-
fer the matter to the Western Australian Industrial
Relations Commission.

(3) If a dispute relates to an alleged ambiguity or uncer-
tainty in this Agreement either party may at any time
apply for variation of the Agreement to eliminate the
alleged uncertainty or ambiguity.

22.�SIGNATURES OF PARTIES TO THE AGREEMENT
MINISTER FOR EDUCATION
Colin Barnett Rodney Torrens
[Minister] [Signature of Witness]
[Date] 7/11/1996
THE AUSTRALIAN LIQUOR, HOSPITALITY AND MIS-

CELLANEOUS WORKERS� UNION, MISCELLANEOUS
WORKERS DIVISION, WESTERN AUSTRALIAN
BRANCH by:

S.J. Hardie E.A. Barlow
[Signature of Witness]

[Date] 30/10/1996

SCHEDULE A� PERFORMANCE IMPROVEMENT
PLAN

(1) The parties accept that productivity can be achieved by
setting higher levels of performance as targets. In this process
there is a need to identify barriers to increasing productivity.
Accordingly the parties commit themselves to jointly deter-
mining key outcomes in terms of what results are required to
be achieved for each major function to be identified.

(2) The parties commit themselves to establishing a Steer-
ing Committee to set goals and design an implementation plan,
during the life of this Agreement, for achieving improved pro-
ductivity and performance by undertaking and examining the
following:

(a) Consolidation of these Awards;

(b) Flexible Working Hours;

(c) School Staffing Profiles;

(d) Relocation System;

(e) Multiskilling;

(f) Professional and Career Development;

(g) Performance Management;

(h) Development of Job Description;

(i) Assessment of Competency Standards;

(j) Staff Meetings;

(k) In-Charge Allowance;

(l) Rest Pauses;

(m) Employment conditions;

(n) Job redesign�skills and tasks;

(o) Work organisation practices and procedures;

(p) Reducing duplication and waste;

(q) Use of new technology; and

(r) Reporting levels.

(3) The Steering Committee will consist of equal number of
representatives of the Department and the Union and will be
resourced by the Department. The Steering Committee will
establish working parties at worksites.

(4) The working parties can expect that all staff will commit
themselves to the analysis of work systems using a systematic
and cooperative approach to identify problems and opportu-
nities for improving productivity and performance;

(5) Employees will examine systems of work to ensure there
are no barriers to achieving targets. Employees will

participate in discussions with management to identify key
outcomes. Any activities undertaken as part of this analysis,
either as a member of a working party or at a workplace shall
be in addition to normal workloads; and,

(6) An action plan for implementation of initiatives will be
developed. The Steering Committee will develop a strategy
on changes to implement the action plans. This strategy will
include measures to be developed for each outcome, baseline
data to be collected to determine current level of perform-
ance, and a target based on an improvement in baseline data
will be agreed between the parties;

(7) This process will commence immediately following reg-
istration of this Agreement and will provide a baseline for the
measurement of performance for the purposes of the next
Agreement.

SCHEDULE B�SALARY RATES
The total minimum hourly award rate payable to employees

covered by this agreement operative from the beginning of
the first pay period on or after 20 November 1996:

Current 5% on + 3% from + 2% from
Award rate registration 1 February 1997 1 July 1997
$ Per Hour $ Per Hour $ Per Hour $ Per Hour

Step 1 9.98 10.48 10.79 11.01
Step 2 10.17 10.68 11.00 11.22
Step 3 10.37 10.89 11.22 11.44
Step 4 10.61 11.14 11.47 11.70
Step 5 10.90 11.45 11.79 12.02
Step 6 11.27 11.83 12.19 12.43
Step 7 11.58 12.16 12.52 12.77
Step 8 11.34 11.91 12.26 12.51
Step 9 11.65 12.23 12.60 12.85
Step 10 11.96 12.56 12.94 13.20
Step 11 12.26 12.87 13.26 13.52
Step 12 12.45 13.07 13.46 13.73
Step 13 12.59 13.22 13.62 13.89

Progression along the salaries scale shall be by annual in-
crement.

Level One
Aboriginal Education Workers in Aboriginal Schools,
Early Childhood Education or Transport.
Teachers Aides in Junior Primary Schools, Pre-primary
Schools or Pre-schools
Bus Wardens
Step 1 to Step 4, inclusive

Level Two
Aboriginal Education Workers in Aboriginal Schools, or
Early Childhood Education where the required in-serv-
ice training has been completed.

Teacher Aide in Education Support Units
Step 2 to Step 5, inclusive.

Level Three
Aboriginal Education Workers where a basic child care
course has been completed.
Special Aboriginal Education Worker placements in
Secondary Schools, Teacher Aide in Education Support
Centres
Step 4 to Step 7, inclusive.

Level Four
Aboriginal Education Workers on satisfactory comple-
tion of the first year of Aboriginal Teachers� Training
Course.
Employees who have completed an approved �Classroom
Assistant� Course at a recognised training institution or
other equivalent qualification approved by the Minister
as being appropriate after consultation with the Union.
Ethnic Aides, Regional Kindergarten Aides, Rural Inte-
gration Programme
Aides, Teacher Aides in Education Support Schools
Step 8 to Step 11, inclusive.
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Teachers� Aides in Education Support Schools, Regional
Kindergarten
Assistants, or Ethnic Aides who have completed an ap-
proved �Classroom Assistant� Course at a recognised
training institution or other equivalent qualification ap-
proved by the Minister as being appropriate after consul-
tation with the Union; and who have completed four years
of service, or equivalent.
Step 12

Level Five
Aboriginal Education Workers on satisfactory comple-
tion of the second year of Aboriginal Teachers� Training
Course.
Employees who have completed the Child Care Certifi-
cate, National Nursery Examination Board Certificate or
other equivalent qualifications approved by the Minister
as being appropriate after consultation with the Union.
Step 13

Home Economic Assistant
Current 5% on + 3% from + 2% from
Award rate registration 1 February 1997 1 July 1997
$ Per Hour $ Per Hour $ Per Hour $ Per Hour

1st year 10.66 11.19 11.52 11.76
2nd year 10.76 11.30 11.64 11.87
3rd year and
thereafter 10.87 11.42 11.76 12.00
Child Care Workers

Current 5% on + 3% from + 2% from
Award rate registration 1 February 1997 1 July 1997
$ Per Hour $ Per Hour $ Per Hour $ Per Hour

1st year 11.97 12.57 12.95 13.20
2nd year 13.12 13.78 14.19 14.48
3rd year 13.76 14.45 14.88 15.18
4th year 14.40 15.12 15.57 15.88
5th year 15.03 15.78 16.26 16.58

SCHEDULE C�INITIATIVES AND TARGET DATES

Initiatives By 1 February 1997 By 1 July 1997 By 12 months from date o
 registration

Flexibility Working Hours Implemented
Staff Meetings Implemented
Relocation System Working Party established Commencement of implementation of Recommendations are implemented

recommendations
Steering Committee Established Action Plan developed and implementation

commenced
Consolidation of awards Working Party established Commencement of implementation of Completion of implementation of

Working Party recommendations recommendations
School Formula Requirements Working Party established Commencement of implementation of Completion of implementation of

Working Party recommendations recommendations
Performance Management Working Party and Terms of Scheduled date in conjunction with

Reference established initiative 10
Performance Management Working Party established Commencement of implementation of Completion of implementation of
[review of incremental salary] Working Party recommendations recommendations
Multiskilling Working Party established Commencement of implementation of Completion of implementation of
[wider range of tasks] Working Party recommendations recommendations
Classification Structure Establishment of a Joint Committee Report on the Terms of Reference

completed in accordance with initiative 10
Development of Job Descriptions Working Party established In conjunction with initiative 7 Completion of implementation of

recommendations

SCHEDULE D�APPROXIMATE NUMBER OF EMPLOYEES COVERED BY THIS AGREEMENT
It is estimated that the number of employees who will be covered by this Agreement will be approximately three thousand, six

hundred and thirty (3,630).

PROCEDURAL DIRECTIONS
AND ORDERS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

James A Capewell
and

Cadbury Schweppes Pty Ltd.
No. 29 of 1996.

COMMISSIONER S A CAWLEY.
17 January 1997.

Interlocutory Order.
HAVING heard Mr D Schapper on behalf of the applicant and
Ms S Peters on behalf of the respondent on an application for
production of documents;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979,
and specifically section 22 do hereby order �

1. THAT the respondent produce all minutes/records
of sales strategy meetings held in 1995 in its pos-
session, power or control to the applicant within 4
days of the 20th day of January 1997;

2. THAT the right to inspect per 1. hereof shall be sub-
ject to undertakings by the applicant not to release
any information obtained from the documents to any
person other than his solicitor and that any informa-
tion in the documents shall only be used for the pur-
poses of Application No. 29 of 1996.

3. THAT the undertakings required in 2. hereof shall
be made in writing to the respondent by 5pm on
Monday the 20th day of January 1997 with a copy
to the Commission by the same time.

(Sgd.) S. A. CAWLEY,    
[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION

INDUSTRIAL RELATIONS ACT, 1979
Mr Phillip John O�Neil

and
Australasian Gold Mines N.L.

No. 1019 of 1996.
COMMISSIONER A.R. BEECH.

6 February 1997.
Order.

WHEREAS an application for an extension of time in which
to lodge application 1007 of 1996 was lodged in the Commis-
sion;

AND WHEREAS the applicant�s agent has filed a Notice of
Discontinuance of Application;

NOW THEREFORE, I the undersigned Commissioner of
the Western Australian Industrial Relations Commission, pur-
suant to the powers conferred on me under the Industrial Re-
lations Act 1979 hereby order:

THAT the application be discontinued.
(Sgd.) A.R. BEECH,

[L.S] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Kings Park Board

and
Colin Evans and others.

No. 1739 of 1996.
COMMISSIONER J.F. GREGOR.

19 December 1996.
Order.

WHEREAS an application for Further Better Particulars in
respect of Application Nos. 1624,1625,1626 and 1627 of 1996
was filed in the Western Australian Industrial Relations Com-
mission on the 2nd December 1996; and

WHEREAS a conference was held on the 19th day of De-
cember 1996; and

WHEREAS having heard Ms M. in de Braekt on behalf of
the applicant and Mr N. Ellery on behalf of the respondents
and having decided that the application be granted:

NOW THEREFORE the Commission pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979,
hereby orders:

THAT the applicants in Applications 1624,1625,1626 and
1627 of 1996, through their agent Mr N. Ellery, shall supply
by the close of business on the 23rd of December 1996, to the
respondent in the said applications further and better particu-
lars of the following:

1. The applicants� claims that it was a term of the ap-
plicants� contract of service that all wages and con-
ditions paid were linked to, and in accordance with
the Rangers (National Park) Consolidated Award
1987.

2. The dates on which the applicants worked on Sun-
days and the hours worked.

3. The underpayments which the applicants are claim-
ing.

(Sgd.) J.F. GREGOR,
[L.S] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
IN THE MATTER of the Industrial Relations Act, 1979

and
IN THE MATTER of an application for an extension of the
time in which to file Application No. 1761 of 1996 in the

Commission.
No. 1761 of 1996.

COMMISSIONER P.E. SCOTT.
9 January 1997.

Order.
WHEREAS this is an application for an abridgement of time
in which to file answers in application 1758 of 1996 pursuant
to Regulation 78 of the Industrial Relations Act, 1979; and

WHEREAS an in-Chambers conference was convened be-
fore me on Wednesday, the 18th day of December 1996; and

NOW THEREFORE, the Commission pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979
hereby orders�

THAT the application for an abridgement of time in
which to file answers in application 1758 of 1996 be and
is dismissed.

(Sgd.) P.E. SCOTT,
[L.S] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Emin Latifi

and
Hallmark Motor Company.

No. 1765 of 1996.
COMMISSIONER S A CAWLEY.

15 January 1997.
Order.

WHEREAS having considered this application for production
of documents in relation to Matter No. 835 of 1996; and

WHEREAS the respondent has advised it does not wish to
be heard on the application and does not object to the issuing
of an order for the production of documents as here sought;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979 do
hereby order�

THAT within 14 days of the above date the respondent
produce for inspection by the applicant any documents
or records in its possession which are described in the
following schedule.

(Sgd.) S. A. CAWLEY,    
[L.S.] Commissioner.

���

Schedule.
(1) Profit and loss documents for the retail trading of

Hallmark Motor Co. for the month of April 1996.
(2) Profit and loss documents for the whole sale department

while in operation for 1995-1996 financial year.
(3) Original pay slip copy book to have invoice No. 63 available.
(4) All documentation relating to alleged car accident that

required excess money to be paid.
(5) Documentation regarding payment of superannuation for

1995-96 financial year.
(6) Original pay slip copy book for previous employment

with Hallmark Motor Co. and termination payout breakdown
15/9/93-2/9/94.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Darren Cunnane

and
Werb Holdings trading as West Ocean Marketing.

No. 1803 of 1996.
COMMISSIONER P E SCOTT.

6 January 1997.
Order.

WHEREAS this is an application to shorten the time for the
Respondent to file answers in application 1802 of 1996 in
accordance with the Industrial Relations Act, 1979; and

WHEREAS the matter was heard before me in Chambers;
NOW THEREFORE, the Commission pursuant to the

powers conferred on it under the Industrial Relations Act, 1979
hereby orders�

THAT Werb Holdings trading as West Ocean Market-
ing file answers in relation to matter 1802 of 1996 with
the Commission no later than the 9th day of January 1997.

(Sgd.) P. E. SCOTT,    
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Lorateen Kelly
and

Wheatbelt Aboriginal Corporation.
No. 1857 of 1996.

COMMISSIONER A.R. BEECH
IN CHAMBERS.

7 January 1997.
Reasons for Decision.

THE COMMISSIONER: This is an application for the pro-
duction of documents in application 1519 of 1996.

When the matter came before the Commission in Chambers
the respondent agreed to produce copies of the minutes of all
Committee of Management meetings for 1996 but did not agree
to produce the minute of the last meeting of the Committee of
Management because it has yet to be confirmed as accurate
and accepted by the next Committee of Management meeting.

In my view, if the minutes of the Committee meetings for
1996 are to be produced for inspection then that minute should
also be produced on the basis that it is the record of what
transpired at the last committee meeting as prepared by the
minute taker. It is a document produced by the respondent
which gives an account of what transpired at the last Commit-
tee of Management meeting. It merely has not been ratified
and adopted by the respondent as a true and correct record of
what transpired at the previous meeting. Nonetheless, if an
issue relating to the matters to be canvassed in application
1519 of 1996 were discussed or otherwise dealt with at the
last Committee meeting then the applicant ought have the same
knowledge of that occurring as will be gained from reading
the minutes as ratified for 1996. While the respondent is cor-
rect to say that the applicant will be able to traverse the last
Committee meeting during the course of cross-examination
the production of the minute has the potential to save time
during the hearing and to avoid trial by ambush. In my view it
is just and fair that the document be produced on that under-
standing. It is the Commission�s understanding that there is
only one document involved, it is in existence and has been
distributed to members of the Committee of Management and
it would not be oppressive for it to be produced. If necessary
an order will issue to that effect.

Appearances:  Mr David Howlett (of counsel) on behalf of
the applicant.

Ms M. Marchese on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Lorateen Kelly
and

Wheatbelt Aboriginal Corporation.
No. 1857 of 1996.

COMMISSIONER A.R. BEECH.
23 January 1997.

Order.
WHEREAS the Commission has before it an application for
the production of documents in application numbered 1519
of 1996;

WHEREAS the Commission heard the parties in relation to
this application in Chambers on 6 January 1997 and reasons
for decision subsequently issued;

WHEREAS the applicant subsequently advised the Com-
mission that no order for the production of documents was
required to be issued;

WHEREAS the applicant has filed a Notice of Discontinu-
ance in the substantive matter;

AND HAVING heard Mr D. Howlett on behalf of the appli-
cant and Ms M. Marchese on behalf of the respondent;

NOW THEREFORE, I the undersigned Commissioner of
the Western Australian Industrial Relations Act 1979 hereby
order:

That the application be discontinued.
(Sgd.) A.R. BEECH,

[L.S] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Second Skin Pty Ltd

and
Constanze Maria Hawkins

No. 190 of 1997.
COMMISSIONER J. F. GREGOR.

6th February 1997.
Order.

WHEREAS by this application Second Skin Pty Ltd has ap-
plied for discovery of particulars related to the claim of
Constanze Maria Hawkins in Application No. 1697 of 1996;
and

WHEREAS a conference was held in this matter on the 6th
February 1997; and

WHEREAS prior to the conference the Commission received
a letter from Constanze Maria Hawkins which advised the
Commission interalia that; �I will not be available for the con-
ference listed for tomorrow the 6th February 1997 at 9.00am
because I have not received adequate notice of this confer-
ence� and �... had I been available I would have applied for
Commission not to attend on the grounds that Second Skin
Pty Ltd have had ample time to prepare their case and realise
that more information was required earlier� and �My evidence
is prepared and I do not believe they have the right to my
evidence before the trial�; and

WHEREAS when the conference took place on the 6th Feb-
ruary 1997 there was no appearance by Constanze Maria
Hawkins; and
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WHEREAS the Commission having heard from Ms E
Blewitt of Counsel concluded that the application was prop-
erly grounded and proceeded to hear it ex parte; and

WHEREAS the Commission having considered the issues
has concluded that there ought to be an orderly programme
for disposal of Application No. 1697 of 1996;

NOW THEREFORE the Commission pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979,
orders:

1. THAT Constanze Maria Hawkins shall provide to
the Second Skin Pty Ltd a schedule in the form de-
scribed below which will:

(a) Show the date of each fortnight in which it is
alleged that no payment was made and amount
which claimed.

(b) Show the date of each fortnight in which it is
alleged there was an underpayment and the
amount of that underpayment.

Fortnightly period Amount underpaid Amount not paid
$ $

2. THAT the information be provided to Second Skin
Pty Ltd and a copy filed in Registry of this Commis-
sion within seven (7) days of the 6th February 1997.

3. THAT the hearing of application 1697/96 scheduled
for the 7th February 1997 is adjourned until a date
to be fixed following compliance with this order.

(Sgd.) J. F. GREGOR,
[L.S] Commissioner.

JOINDER/CONCURRENCE OF
PARTIES—

Application for—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Accor Asia Pacific Corporation T/A Accor Asia Pacific &
Others

and
Federated Liquor and Allied Industries Employees� Union
of Australia, Western Australian Branch, Union of Workers

No. 158 of 1997.
COMMISSIONER J.F. GREGOR.

7 February 1997.
Order.

HAVING heard Mr C Keys on behalf of persons seeking to be
joined or granted leave to intervene in Application No. 1779
of 1996 and Mr E Fry on behalf of the Federated Liquor and
Allied Industries Employees� Union of Australia, Western
Australian Branch, Union of Workers, and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders�

THAT the persons listed in schedule A to the applica-
tion filed in the Commission on 24 January 1997 are
hereby joined as party to Application No. 1779 of 1996.

(Sgd.) J.F. GREGOR,
[L.S] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Accor Asia Pacific Corporation T/A Accor Asia Pacific &

Others
and

Federated Liquor and Allied Industries Employees� Union
of Australia, Western Australian Branch, Union of Workers.

No. 160 of 1997.
COMMISSIONER J.F. GREGOR.

7 February 1997.
Order.

HAVING heard Mr C Keys on behalf of persons seeking to be
joined or alternatively to be granted leave to intervene in Ap-
plication No. 1781 of 1996 and Mr E Fry on behalf of the
Federated Liquor and Allied Industries Employees� Union of
Australia, Western Australian Branch, Union of Workers, and
by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders�

THAT the persons listed in schedule A to the applica-
tion filed in the Commission on 24 January 1997 are
hereby joined as party to Application No. 1781 of 1996.

(Sgd.) J.F. GREGOR,
[L.S] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Aherns (Suburban) Pty Ltd & Others

and
Federated Liquor and Allied Industries Employees� Union

of Australia, Western Australian Branch, Union of Workers.
No. 161 of 1997.

COMMISSIONER J.F. GREGOR.
7 February 1997.

Order.
HAVING heard Mr C Keys on behalf of persons seeking to be
joined or alternatively to be granted leave to intervene in Ap-
plication No. 1782 of 1996 and Mr E Fry on behalf of the
Federated Liquor and Allied Industries Employees� Union of
Australia, Western Australian Branch, Union of Workers, and
by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders�

THAT the persons listed in schedule A to the applica-
tion filed in the Commission on 24 January 1997 are
hereby joined as party to Application No. 1782 of 1996.

(Sgd.) J.F. GREGOR,
[L.S] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Innaloo Sportsmens Club (Inc.) & Others

and
Federated Liquor and Allied Industries Employees� Union

of Australia, Western Australian Branch, Union of Workers.
No. 159 of 1997.

COMMISSIONER J. F GREGOR.
7 February 1997.

Order.
HAVING heard Mr C Keys and Mr G Graham on behalf of
persons seeking to be joined or granted leave to intervene in
Application No. 1780/96 and Mr E Fry on behalf of the



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 54177 W.A.I.G.

Federated Liquor and Allied Industries Employees� Union of
Australia, Western Australian Branch, Union of Workers, and
by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders�

THAT the persons listed in schedule A to the Applica-
tion No. 1780 of 1996 filed in the Commission on 24
January 1997 are hereby joined as party to Application
No. 1780 of 1996.

(Sgd.) J.F. GREGOR,
[L.S] Commissioner.

NOTICES—
Appointments—

APPOINTMENT
PUBLIC SERVICE ARBITRATOR

I, the undersigned Chief Commissioner of the Western Aus-
tralian Industrial Relations Commission, acting pursuant to
the provisions of section 80D(1) of the Industrial Relations
Act, 1979, hereby appoint, subject to the provisions of that
Act, Commissioner J.F. Gregor to be the Public Service Arbi-
trator for a period of two years from 31st January, 1997.

Dated the 31st day of January, 1997.
(Sgd.) W.S. COLEMAN,

[L.S] Chief Commissioner.

APPOINTMENT
PUBLIC SERVICE ARBITRATOR

I, the undersigned Chief Commissioner of the Western Aus-
tralian Industrial Relations Commission, acting pursuant to
the provisions of section 80D(6) of the Industrial Relations
Act, 1979, hereby terminate the appointment of Commissioner
R.N. George as Public Service Arbitrator made pursuant to
Section 80D(1) of the Act and hereby appoint Commissioner
R.N. George to be an additional Public Service Arbitrator pur-
suant to Section 80D(2) of the Act. This appointment is for a
period of two years from 31st January, 1997.

Dated the 31st day of January, 1997.
(Sgd.) W.S. COLEMAN,

[L.S] Chief Commissioner.

APPOINTMENT
ADDITIONAL PUBLIC SERVICE ARBITRATOR

I, the undersigned Chief Commissioner of the Western Austral-
ian Industrial Relations Commission, acting pursuant to the pro-
visions of section 80D of the Industrial Relations Act, 1979, hereby
appoint, subject to the provisions of that Act, Commissioner P.E.
Scott to be an additional Public Service Arbitrator for a period of
one year from the 31st day of January, 1997.

Dated the 31st day of January, 1997.
(Sgd.) W.S. COLEMAN,

[L.S] Chief Commissioner.

APPOINTMENT
RAILWAY CLASSIFICATION BOARD

I, the undersigned Chief Commissioner of the Western Austral-
ian Industrial Relations Commission, acting pursuant to the pro-
visions of the Industrial Relations Act, 1979 and having consulted
with the Minister and the Union referred to in Section 80N of the
Industrial Relations Act, 1979, hereby appoint Commissioner P.E.
Scott to be Chairperson for a period of one year with effect from
the 6th day of February, 1997.

Dated the 6th day of February, 1997.
(Sgd.) W.S. COLEMAN,

[L.S] Chief Commissioner.

THE INDUSTRIAL RELATIONS ACT 1979.
I, the undersigned, the HONOURABLE DAVID KINGSLEY
MALCOLM AC, Chief Justice of Western Australia, in exer-
cise of the powers conferred upon me by s.85(3) of the
Industrial Relations Act 1979, do hereby nominate the HON-
OURABLE KEVIN HORACE PARKER, a Judged of the
Supreme Court of Western Australia to be an Acting Ordinary
Member of the Western Australian Industrial Appeal Court
from 3 February to 28 February 1997 or until completion of
the hearing and determination of any proceedings he may be
participating in at the expiration of that period.

As witness my hand this 3rd day of February 1997.
(Sgd.) DAVID K. MALCOLM,

[L.S] Chief Justice of Western Australia.

AWARDS/AGREEMENTS—
Consolidation by Registrar—

MECHANICAL AND ELECTRICAL CONTRACTORS
(NORTH WEST SHELF PROJECT PLATFORM)

AWARD 1986
No. A 10 of 1984

PURSUANT to section 93(6) of the Industrial Relations Act
1979 the following award has been consolidated and is pub-
lished hereunder for general information.

Dated at Perth this 6th day of January, 1997
J. CARRIGG,

Registrar.
�Mechanical and Electrical Contractors (North West Shelf

Project Platform) Award 1986�
No. A 10 of 1984

1.�TITLE
This Award shall be known as the Mechanical and Electri-

cal Contractors (North West Shelf Project Platform) Award
1986.

1A.�STATEMENT OF PRINCIPLES�AUGUST 1996
It is a condition of this award/industrial agreement that any

variation to its terms on or from the 7th day of August, 1996
including the $8.00 per week Arbitrated Safety Net Adjust-
ments, shall not be made except in compliance with the State-
ment of Principles set down by the Commission in the Reasons
for Decision in matters No. 1164 of 1995 and No. 915 of 1996.

2.�ARRANGEMENT
 1. Title

1A. Statement of Principles�August 1996
 2. Arrangement
 3. Parties Bound
 4. Area and Scope
 5. Term
 6. Contract of Employment
 7. Hours of Work
 8. Point of Assembly
 9. Accommodation and Meals

10. Overtime
11. Public Holidays
12. Travelling Time
13. Wages
14. Coded Welding Allowance
15. Shift Allowance
16. Platform Allowance
17. Living Away From Home Allowance
18. Annual Leave
19. Sick Leave
20. Bereavement Leave
21. Right of Entry
22. Security
23. Protective Clothing and Tools
24. Safety Code
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25. Award to be Posted
26. Grievance Procedure
27. Discipline Procedure
28. Communication Process

Appendix�Resolution of Disputes Requirement
Appendix�S.49B�Inspection Of Records Require-
ments

3.�PARTIES BOUND
This award shall apply to�

Amalgamated Metal Workers and Shipwrights Union
of Western Australia

Australian Electrical, Electronics, Foundry and Engi-
neering Union (Western Australian Branch)

Monadelphous Engineering Associates Pty Ltd, and
their employees

Detroit Engine and Turbine Company (W.A.), and their
employees

Testing and Commissioning Services, and their employ-
ees.

Bos Australia Pty Ltd
Transfield Construction Pty Ltd
United Construction Pty Ltd
Ralph M. Lee Pty Ltd

4.�AREA AND SCOPE
This Award applies to all work performed offshore by em-

ployees of the abovementioned employers engaged in the clas-
sifications contained in Clause 13 of this Award on work in or
in connection with preparatory work, maintenance servicing
and modification of plant and equipment used in the produc-
tion processing, piping and distribution of hydrocarbons or
other products whether in solid or fluid form and work inci-
dental thereto on offshore hydrocarbons installations operated
by Woodside Offshore Petroleum Pty Ltd.

The conditions of this Award shall not apply to, nor be
claimed or demanded to be applied by, any party other than
employees of the respondent employers carrying out work on
the said offshore hydrocarbons installations covered by this
Award.

The conditions of employment prescribed by this Award shall
apply notwithstanding the provisions of any other Award which
applies to the employees covered hereby and shall be in lieu
of such provisions.

5.�TERM
This award shall come into force as from 1 July, 1986 and

shall remain in force until 1 July, 1988.

6.�CONTRACT OF EMPLOYMENT
(1) A contract of employment to which this award ap-

plies may be terminated in accordance with the provisions
of this clause and not otherwise but this subclause does
not operate so as to prevent any party to a contract from
giving a greater period of notice than is hereinafter pre-
scribed nor to affect an employer�s right to dismiss an
employee without notice for misconduct and an employee
so dismissed shall be paid wages for the time worked up
to the time of dismissal only.

(2) Subject to the provisions of this clause, a party to a con-
tract of employment may, on any day give to the other party
the appropriate period of notice of termination of the contract
prescribed in subclause (5) of this clause and the contract ter-
minates when that period expires.

(3) In lieu of giving the notice referred to in subclause (2) of
this clause an employer shall pay the employee concerned the
ordinary wages being 38 hours pay for the period of notice to
which the employee would otherwise be entitled.

(4) (a) Where an employee leaves their employment�
(i) without giving the notice referred to in subclause

(2) of this clause; or
(ii) having given such notice, before the notice expires,

the employee forfeits entitlement to any monies owing under
this award except to the extent that those monies exceed the
ordinary wages for the period of notice which should have
been given.

(b) In a case to which paragraph (a) of this subclause ap-
plies�

(i) the contract of employment shall, for the purposes
of this award, be deemed to have terminated at the
time of which the employee was last ready, willing
and available for work during ordinary working hours
under the contract; and

(ii) the provisions of subclause (2) of this clause shall
be deemed to have been complied with if the em-
ployee pays to the employer, whether by forfeiture
or otherwise, an amount equivalent to the employ-
ee�s ordinary wages for the period of notice which
should have been given.

(5) The period of notice referred to in subclause (2) of this
clause is�

(a) in the case of a casual employee, one hour;
(b) in any other case, one week.

(6) (a) On the first day of engagement, an employee shall be
notified by the employer or by the employer�s representative
whether the duration of the employment is expected to exceed
two offshore cycles and, if the employee is hired as a casual
employee, the employee shall be advised accordingly.

(b) An employee shall, for the purposes of this award, be
deemed to be a casual employee if engaged specifically to
work offshore under this award and�

(i) if the duration of the employment is two or less than
two complete offshore cycles; or

(ii) if the notification referred to in paragraph (a) of this
subclause is not given and the employee is dismissed
through no fault of the employee�s own within the
period specified in subparagraph (6)(b)(i).

(7) The employer shall be under no obligation to pay for
any day not worked upon which the employee is required to
be present for duty, except when such absence from work is
due to illness and comes within the provisions of Clause 19�
Sick Leave of this award.

(8) The provisions of this clause shall not affect the right of
the employer to deduct payment for any day the employee
cannot be usefully employed because of any strike or through
any breakdown of machinery or any stoppage of work by any
cause beyond the employer�s reasonable control.

(9) Employees shall, consistent with safe practice, perform
such work (including shift work) as the employer may from
time to time require, provided the employee is competent to
perform such work.

7.�HOURS OF WORK
(1) Work on the platform covered by this award is normally

carried out on the basis of a duty period of fourteen days off-
shore followed by an off duty period of fourteen days leave of
absence without pay inclusive of travel time.

(2) The ordinary hours of work shall be 38 per week worked
between Monday and Friday.

(3) A customary offshore shift shall consist of a period of
work up to 12 hours, of which the first 7.6 hours worked
Monday to Friday shall be ordinary time. Any additional hours
shall be paid at overtime rates.

(4) Subject to the provisions of this clause and clause 10�
Overtime of this award, employees shall work such times as
the employer may require.

(5) Employees rostered to work fourteen days or more off-
shore shall be entitled to fourteen rostered days off duty with-
out pay, inclusive of travel time. Such time shall be taken
immediately following the fourteen day period offshore.

(6) An employee who continues to work offshore beyond
fourteen days shall be paid for such time worked at overtime
rates, provided that such additional overtime shall not attract
additional time off and shall be regarded as part of the em-
ployee�s unpaid leave entitlement.

(7) Employees working offshore for short term periods of
less than fourteen days shall not be entitled to take unpaid
leave of absence.

(8) Employees shall be paid for time worked offshore at the
appropriate rate inclusive of rest and meal breaks occurring
during a shift which shall be counted as time worked. For the
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purposes of this clause, however, travel time shall not be re-
garded as working time but shall be paid in addition to the
hours worked as per Clause 12.�Travelling Time of this
award.

(9) 30 minutes shall be allowed to each employee for each
day or shift for a meal break. In addition, a 15 minute rest
break shall be allowed during the first half of the day or shift.
Employees who work a full 12 hour day or shift shall be enti-
tled to another 15 minute rest break during the second half of
the day or shift.

(10) Rest and meal breaks shall be taken subject to the ob-
servance of the employers and clients safety regulations.

(11) Where an employee is required to remain on duty dur-
ing the allotted meal break period, and is unable to be relieved
until after one half hour beyond commencement time of the
normal allotted meal break the employee shall be paid at over-
time rates from the commencement time of the normal allot-
ted meal break until relieved for a 30 minute meal break.

(12) An employee shall not be required to work longer than
six hours without a meal break.

8.�POINT OF ASSEMBLY
(1) The point of assembly shall be deemed to be Perth Air-

port or, in the case of employees residing in Karratha, Karratha
Airport. The employer shall provide the employee with free
transportation between the designated assembly point and the
platform and vice versa as the case may be.

(2) If an employee is dismissed he shall be provided with
free transport from the platform to the designated assembly
point.

(3) Where an employee is in transit between the point of
assembly and the platform or vice versa and the employer is
unable to provide transportation for the completion of the jour-
ney then the employer shall provide suitable board and ac-
commodation free of charge.

9.�ACCOMMODATION AND MEALS
Accommodation and meals offshore shall be provided free

of charge by the employer.

10.�OVERTIME
(1) All time worked in excess of 7.6 ordinary hours Monday

to Friday shall be paid for at double the ordinary hourly rate
of pay.

(2) Notwithstanding anything contained elsewhere within
this award time worked in excess of or outside the normal
rostered hours of work or work rosters shall not attract over-
time payments if�

(a) it is due to private arrangements between the em-
ployees themselves;

(b) it is for the purpose of effecting a rotation of shifts
within the shift roster;

(c) it is time associated with safety drills.
(3) The rate of pay for work on Saturdays shall be time and

one half for the first 7.6 hours and double time thereafter.
(4) All work performed on Sundays shall be paid for at dou-

ble time.
(5) (a) When overtime beyond the normal rostered shift is

necessary it shall, wherever reasonably practicable, be arranged
so that employees have at least ten consecutive hours off duty
between work on consecutive days.

(b) An employee who works so much additional over-
time between the termination of the rostered shift and the
commencement of the next shift that the employee has not
had at least ten consecutive hours off duty between those
times, shall be released after completion of such overtime
until the employee has had ten consecutive hours off duty
without loss of pay for ordinary working time occurring
during such absence.

(c) If, on the instructions of the employer, an employee
resumes or continues work without having a ten hour rest break
the employee shall be paid at double the ordinary time rate
until the employee is released from duty for such work period
and the employee shall then be entitled to be absent until he/
she has had ten consecutive hours off duty without loss of pay
for ordinary working time occurring during such absence.

(6) An employee who is recalled to work overtime after com-
pletion of their normal offshore day or shift shall be paid a
minimum of four hours pay at double the hourly rate for his/
her classification but not more than once in respect of any
period of time. The employee shall not be required to work
the full four hours if the work to be performed is completed
within a shorter period.

(7) (a) An employer may require any employee to work rea-
sonable overtime at overtime rates and such employee shall
work overtime in accordance with such requirement.

The assignment of overtime by an employer to an employee
shall be based on specific work requirements and the practice
of �one in, all in� overtime shall not apply.

(b) No union or association party to this award, or employee
or employees covered by this award, shall in any way, whether
directly or indirectly, be a party to or concerned in any ban,
limitation, or restriction upon the working of overtime in ac-
cordance with the requirements of this subclause.

11.�PUBLIC HOLIDAYS
(1) An employee shall be entitled to these Public Holidays

without loss of pay�
New Year�s Day
Australia Day
Labour Day
Good Friday
Easter Monday
Anzac Day
Queen�s Birthday
Foundation Day
Christmas Day
Boxing Day

or any other such day as is generally observed as a subsitute
day for any of these days.

(2) Work shall be scheduled to continue day-to-day without
interruption for Public Holidays irrespective of the time of
year on which these holidays fall including the Christmas/
New Year period.

(3) Client practice shall apply where any special or addi-
tional Public Holiday is proclaimed or gazetted.

(4) An employee who performs work on any of the Public
Holidays prescribed in this clause shall be paid for at the rate
of double time and one half.

(5) In the event that a Public Holiday falls during an unpaid
off duty period as provided for in Clause 7�Hours of Work,
an employee shall be paid 7.6 hours at ordinary time rates if
the employee is on such unpaid leave.

(6) In the event of a substitute day being enacted, proclaimed or
gazetted, the day on which the Public Holiday falls in fact shall not
be deemed to be a holiday for any purpose of this Award.

12.�TRAVELLING TIME
Employees shall be paid four hours at the ordinary time rate

of pay for travel from the designated assembly point in Perth
to the offshore installation, or one hour at the ordinary time
rate in respect to travel from the designated assembly point in
Karratha to the offshore installation.

Likewise, employees shall be entitled to four hours travel-
ling time payment at ordinary time rate of pay from the off-
shore installation to the designated assembly point at Perth
Airport or one hour travelling time from the offshore installa-
tion to the designated assembly point in Karratha.

13.�WAGES
(1) The ordinary adult weekly rate of wage for the classifi-

cations specified in this Award, shall be as follows:

1st & 2nd
Supplie- Additional Total

Base mentary Safety Net Award Rate
Rate Payment Payment Per Week

Classification $ $ $ $

C13 Platform Assistant 299.50 40.90 16.00 356.40
C11 Certified Rigger or

Scaffolder 337.40 46.30 16.00 399.70
C10 Tradesperson 365.20 48.70 16.00 429.90
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1st & 2nd
Supplie- Additional Total

Base mentary Safety Net Award Rate
Rate Payment Payment Per Week

Classification $ $ $ $

C 8 Special Class
Electrician 401.70 53.00 16.00 470.70
C 8 Instrument Trades-

person�Complex
Systems 401.70 53.00 16.00 470.70

The rates of pay in this Award include the first and second
$8.00 per week Arbitrated Safety Net Adjustments payable
under the December 1994 State Wage Decision. The $16.00
per week Arbitrated Safety Net Adjustments may be offset to
the extent of any wage increase payable since 1st November,
1991, pursuant to enterprise agreements, consent awards or
award variations to give effect to enterprise agreements inso-
far as that wage increase has not previously been used to off-
set an Arbitrated Safety Net Adjustment. Increases made under
previous State Wage Case Principles, or under the current State-
ment of Principles, excepting those resulting from enterprise
agreements, are not to be used to offset Arbitrated Safety Net
Adjustments.

(2) A casual employee shall be paid at the ordinary hourly
rate appropriate to his/her classification, plus a loading of 20%
for all ordinary hours worked in lieu of the leave provided
under Clauses 18.�Annual Leave, 19.�Sick Leave and 20.�
Bereavement Leave of this award.

(3) Offshore Contract Allowance:
In addition to the wage rates prescribed in subclause

(1) hereof, the employer shall pay his/her employees an
all purpose additional payment as set out below. This
payment is made in consideration of all peculiarities as-
sociated with the work performed by employees covered
by this award, except where expressly provided elsewhere
in this award, and includes, but is not limited to, payment
for all special rates.

This allowance shall be adjusted in line with State Wage
Case decisions of the Western Australian Industrial Rela-
tions Commission and not otherwise.

Per Week
  $

C 13 Platform Assistant 130.90
C 11 Certified Rigger or Scaffolder 147.70
C 10 Tradesperson 153.90
C 8 Special Class Electrician 166.30
C 8 Instrument Tradesperson�

 Complex Systems 166.30
(4) Electrician�s Licence Allowance:

A tradesperson who holds and, in the course of his/her
employment, may be required to use a current �A� Grade
or �B� Grade licence issued pursuant to the relevant regu-
lation in force at the date of this award under the Elec-
tricity Act, 1945 shall be paid an allowance of $13.20 per
week.

(5) Leading Hand Allowance:
In addition to the appropriate rates of pay prescribed in

this clause, a Leading Hand shall be paid�
 $

(a) If placed in charge of not less
than three and not more than ten
 other employees 16.60

(b) If placed in charge of more than
ten and not more than 20 other
 employees 25.40

(c) If placed in charge of more than
20 other employees 32.80

(6) Structural Efficiency:
(a) The parties to this award are committed to co-oper-

ating positively to increase the efficiency, produc-
tivity and competitiveness of the industry and to
enhance the career opportunities and job security of
employees in the industry.

(b) The parties will implement a new classification struc-
ture, definitions and training arrangements consist-
ent with the Metal Trades (General) Award 1966.

(c) Consultation shall be in accordance with Clause
28.�Communications Process of this award.

(d) Measures raised for consideration by the employer,
employees, or union(s) through the Communications
Process shall be related to implementation of the new
classification structure, the facilitative provisions
contained in this award and matters concerning train-
ing and, subject to paragraph (e) hereof, any other
measures consistent with the objectives of paragraph
(a) of this subclause.

(e) Without limiting the rights of either an employer or
a union to arbitration, any other measure designed
to increase flexibility at the plant or enterprise and
sought by any party shall be notified to the Commis-
sion and by agreement of the parties involved shall
be subject to the following requirements:

(i) the changes sought shall not affect provisions
reflecting national standards recognised by the
Western Australian Industrial Relations Com-
mission;

(ii) the majority of employees affected by the
change at the plant or enterprise must genu-
inely agree to the change;

(iii) no employee shall lose income as a result of
the change;

(iv) the relevant union or unions must be a party
to the agreement;

(v) the relevant union or unions shall not unrea-
sonably oppose any agreement; and

(vi) any agreement shall be subject to approval by
the Western Australian Industrial Relations
Commission and, if approved, shall operate
as a Schedule to this award and take prec-
edence over any provision of this award to the
extent of any inconsistency.

14.�CODED WELDING ALLOWANCE
Welders required by the employer to pass a test equivalent

to or in excess of the standard required by A.S.M.E. IX test
shall be paid a flat allowance of $1.16 for each hour worked.

15.�SHIFT ALLOWANCE
An employee employed on shift work shall, in addition to

their normal rate of pay, be paid a shift allowance calculated
as 12.5% of the base rate, supplementary payment and off-
shore contract allowance for the tradesperson classification
for each complete hour worked of a rostered 12-hour shift.

16.�PLATFORM ALLOWANCE
In addition to the rates prescribed in Clause 13.�Wages of

this award, all employees working offshore shall be paid an
allowance in accordance with Clause B5(c) of the Hydrocar-
bons and Gas Maintenance Employees Award.

This allowance shall compensate employees for costs in-
curred in travelling to and from the point of assembly, and for
all fire, emergency, first aid, safety, evacuation and muster
drills occurring during off duty time.

17.�LIVING AWAY FROM HOME ALLOWANCE
(1) Employees shall be paid an allowance as prescribed in

Clause B(7) of the Hydrocarbons and Gas Production and
Maintenance Award for each day or part thereof spent off-
shore.

(2) The above allowance is to cover the disabilities associ-
ated with isolation, accumulating days off, the lack of normal
amenities of town or city dwelling, sharing accommodation
and the types of facilities and living conditions available on
the platform.

18.�ANNUAL LEAVE
(1) The periods of leave shall, unless otherwise specified by

this Award, be as prescribed by the Metal Trades (General)
Award or such other Award of the Western Australian Indus-
trial Commission which would be applicable had such em-
ployees not been working offshore.
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(2) Subject to subclause (5) of this clause an employee be-
fore going on leave shall be paid the wages the employee would
have received in respect of the 38 hours ordinary time per
week that would have been worked onshore, as prescribed by
the Metals Trades (General) Award 1966 or such other award
of the Western Australian Industrial Commission which would
be applicable to the employee concerned had such an employee
not been working offshore. Futhermore, subject to subclause
(3) hereof, an employee shall be paid any other additional
payments as prescribed in the aforesaid awards in respect of
annual leave.

(3) In addition to the payment prescribed in subclause (2)
hereof, an employee shall receive a loading of 17.5% calcu-
lated on the rate of pay for the employee�s classification as
prescribed by the Metal Trades (General) Award 1966 or such
other award of the Western Australian Industrial Commission
which would be applicable to the employee concerned had
such an employee not been working offshore.

(4) The provisions of this clause shall not apply to casual
employees.

(5) The proportion of annual leave accrued whilst an em-
ployee is working offshore will be paid in accordance with
the following formula�

(a) 19.97 hours per cycle worked offshore in respect of
employees engaged from Perth; or

(b) 19.51 hours per cycle worked offshore in respect of
employees engaged from Karratha.

The Shift Allowance, Offshore Contract Allowance and Liv-
ing Away from Home Allowance prescribed by this Award
shall also be paid on a pro rata basis when calculating annual
leave accrual.

Provided that any off duty period of leave of absence with-
out pay resulting from time worked offshore shall not be
counted as time worked onshore for the purposes of deter-
mining the proportion of annual leave accrued while working
onshore.

Provided that for any annual leave accrued offshore, the
provisions of this subclause shall apply proportionately in lieu
of those prescribed in subclauses (2) and (3) of this clause
and are also in lieu of those prescribed by the Metal Trades
(General) Award or such other Award of the Western Australia
Industrial Commission which would be applicable had such
an employee not been working offshore.

19.�SICK LEAVE
(1) In the event that an employee working offshore (other

than a casual employee) is absent from work on account of
personal ill health or injury the employee shall be entitled to
payment for such absence whilst offshore at ordinary time rates
up to a maximum of 7.6 hours, provided that this entitlement
shall only apply whilst the employee remains offshore.

(2) Entitlement to sick leave is on the basis of ten days sick
leave after twelve months continuous service with the em-
ployer. Entitlement to payment shall accrue in the terms pre-
scribed by the Metal Trades (General) Award or such other
Award of the Western Australian Industrial Commission which
would be applicable to the employee concerned had such an
employee not been working offshore.

(3) To be entitled to payment in accordance with this clause
the employee shall as soon as reasonably practicable and pref-
erably before the start of work advise the employer of the
employee�s inability to attend for work, the nature of the ill-
ness or injury and the estimated duration of the absence. Pro-
vided that such advice, other than in extraordinary
circumstances, shall be given to the employer within 24 hours
of the commencement of the absence.

(4) An employee shall prove to the satisfaction of the em-
ployer that the employee was unable on account of illness or
injury to attend for duty on the day or days for which sick
leave is claimed.

 (5) The provisions of this clause with respect to payment
do not apply to employees who are entitled to payment under
the Workers� Compensation Act nor to employees whose in-
jury or illness is the result of the employee�s own misconduct.

(6) The provisions of this clause do not apply to casual em-
ployees.

(7) Provisions relating to prolonged illness and unused por-
tions of sick leave shall be those prescribed in the Metal Trades
(General) Award or such other Award of the Western Austral-
ian Industrial Commission which would be applicable to the
employee concerned had such an employee not been working
offshore.

20.�BEREAVEMENT LEAVE
(1) An employee, who is working offshore and who is enti-

tled to the leave prescribed under this clause, other than a
casual employee, shall on the death within Australia of a wife,
husband, father, mother, mother-in-law, father-in-law, brother,
sister, child or stepchild, be entitled on notice of leave up to
and including the day of the funeral of such relation to such
leave, and such leave shall be without deduction of pay for a
period not exceeding three working days. Proof of such death
shall be furnished by the employee to the satisfaction of the
employer.

(2) The employee shall be paid for such leave at the rate
appropriate to his classification as prescribed in the Metal
Trades (General) Award or such other Award of the Western
Australian Industrial Commission which would be applicable
to the employee concerned had such an employee not been
working offshore.

21.�RIGHT OF ENTRY
(1) Subject to the provisions of subclause (2) of this clause,

on notifying the local manager or the manager�s representa-
tive and where appropriate having obtained necessary approval
authorisations from the employer, any official of a union party
to this award authorised in writing by the President and Sec-
retary of that union shall have the right to enter during ordi-
nary working hours any workplace where any members of a
union covered by this award are engaged for the purpose of
conversing with or interviewing those members.

(2) Such officer shall not hamper or otherwise hinder the
employees in the carrying out of their work.

22.�SECURITY
(1) In the interests of safety of personnel and equipment the

parties to this Award agree that an employee covered by this
Award may be subject to personal and/or luggage searches
prior to departing to or from the platform.

(2) An employee covered by this Award shall display or pro-
duce on request any form of personal identification issued for
the purpose by the employer.

(3) An employee who breaches security regulations shall be
deemed to be guilty of serious misconduct and shall be dis-
missed in accordance with the provisions of clause 6�Con-
tract of Employment.

(4) An employee who has in his possession or consumes or
uses any spirits or alcohol or prohibited drugs or firearms whilst
on any helicopter or whilst offshore shall be deemed to be
guilty of serious misconduct and shall be dismissed in accord-
ance with clause 6�Contract of Employment.

23.�PROTECTIVE CLOTHING AND TOOLS
(1) The employer shall provide the necessary tools and they

will remain the property of the employer.
(2) Suitable gloves shall be provided by the employer for

such work as reasonably requires the use of gloves.
(3) Where necessary safety glasses, ear protection, helmets,

masks, goggles, safety gear for live work and other such safety
gear as may be required by the employer to be worn shall be
supplied to employees. Such protective clothing shall remain
the property of the employer.

(4) An employee shall use such protective clothing and equip-
ment provided by the employer for his protection.

24.�SAFETY CODE
(1) (a) The parties recognise that problems related to safety

and other hazardous situations may arise from time to time
which require immediate attention and decision.

(b) Where an employee encounters what he/she believes to
be a safety hazard or is allocated work to perform in what he/
she considers constitutes an unsafe situation, he/she may in-
voke the safety code by advising his/her supervisor that he/
she is so doing: the work process in question shall not be
carried out until such time as the matter has been finally
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determined or an interim arrangement has been directed by
the person in command (see subclause (3) hereof).

(2) To this end, the parties agree on the following proce-
dures�

(a) In the event of such a situation becoming apparent
to an employee, the employee shall discuss that situ-
ation with the immediate supervisor.

(b) If the matter is not resolved, the parties shall jointly
obtain the relevant technical and safety advice in an
attempt to resolve the matter to the satisfaction of all
concerned. At this stage there will be the involve-
ment of the union representative.

(c) If agreement is not reached, the matter shall be de-
termined by the location person in command in con-
sultation with the parties and the union representative
of the employee concerned.

(3) When it is necessary in the opinion of the person in com-
mand for work to be done to rectify a dangerous situation,
including interim arrangements, the Company and the unions
will co-operate to ensure maximum safety to all employees
concerned with such work.

25.�AWARD TO BE POSTED
A copy of this Award and/or amendments thereto shall be

exhibited or made available by the employer in every place of
work.

26.�GRIEVANCE PROCEDURE
(1) The parties to this Award are committed to promoting

good industrial relations based upon goodwill, consultation
and discussion. To this end all personnel involved shall use
their best endeavours to resolve problems promptly whilst work
continues normally (without bans or limitations) in accord-
ance with the following arrangements. These arrangements
form part of the supporting procedures for the Continuity of
Supply Agreement.

(2) Resolution of problems which directly concern the con-
tent of the Award or other agreements entered into by the par-
ties, should involve an appropriate full-time union officials
and Company representatives.

(3) Where employee/s or shop steward has a matter of con-
cern, they shall advise the supervisor of the nature of the con-
cern. Having done so, the following procedure will apply.

(a) An employee shall discuss the matter of concern with
his/her first line supervisor. The parties shall attempt
to resolve the matter during this discussion.

(b) Where a matter of concern is not capable of imme-
diate resolution a response should be given within
48 hours. Such response shall be in writing.

(c) Where the matter is not resolved to the satisfaction
of the employee, the employee shall raise the matter
with his/her shop steward. The matter will then be
put in writing to the supervisor and shall be discussed
within 12 hours unless mutually agreed otherwise.

(d) If the matter of concern is still not resolved it
shall be discussed between the employee, the
shop steward, the supervisor and the Company�s
senior representative on the Platform. Where the
matter is resolved the resolution will be reduced
to writing.

(e) If the matter remains unresolved the shop steward
shall notify the issue to the relevant official, and he/
she shall advise the Company�s senior representa-
tive of his/her intention to pursue the matter further.

(f) If following discussions between the shop steward
and the union official the matter is to be pursued
further, the union official shall notify the Compa-
ny�s senior representative that the issue remains un-
resolved.

(g) If following discussion between the relevant union
officials and management, the matter remains unre-
solved, then it shall be referred to the Western Aus-
tralian Industrial Relations Commission for
resolution.

(h) At any stage either party may request that a griev-
ance be reduced to writing.

(i) At any stage either party may request that the reso-
lution of any grievance be reduced to writing.

(j) At any stage either party may request a written re-
port advising on the status of a particular grievance.

(k) During the quarterly briefings held on the Platform
a review of the operation of these procedures may
take place.

(4) These procedures also apply to changes in Company
safety requirements or to safety requirements which an em-
ployee or employees believe to be obsolete.

27.�DISCIPLINE PROCEDURE
OBJECTIVE
(1) Subject to the provisions of Clause 6.�Contract of Em-

ployment, the discipline procedure is to ensure an acceptable
standard of conduct and behaviour is observed in the work
environment whilst protecting the rights of the employee and
the employer. Every assistance will be provided to employees
and supervisors to achieve this aim.

These procedures are for the guidance of personnel in ful-
filling the stated objective and generally relate to the follow-
ing situation�

Problem
(a) Normally resolved by counselling. This includes, but

not limited to�
- anti-social behaviour
- work practices
- minor infringement of rules.

Serious Problem
(b) Resolved by an investigation of the facts which may

result in exoneration or issuing of a formal warning.
This includes, but not limited to�

- breaches of safety regulations
- negligence in work practices.

Serious Misconduct
(c) Suspension with pay prior to evaluation of the situ-

ation which may result in termination. This includes,
but not limited to�

- serious breach of Company and/or Woodside
regulations

- serious breach of Company and/or Woodside
safety rules

- possession of drugs, alcohol, fire-arms or
means of ignition

- stealing
- assault of another person

PROBLEM
Counselling
(2) (a) Counselling basically involves the line supervisor

talking in private to an employee about his performance. This
should be used in ordinary day-to-day incidences involving
minor infringements or unsatisfactory performance or anti-
social behaviour in the workplace.

The following steps or considerations are usually involves�
- explanation of why he/she is being counselled
- employee�s view/explanation
- explanation of behaviour or performance standard

expected
- action/assistance identified, where appropriate
- If the problem is resolves, no further action is re-

quired.
- If the employee does not respond to first counsel-

ling within an appropriate period, the procedure
should be repeated.

- If there is some improvement but the problem is not
resolved, further counselling may also be required.

- If the employee is not satisfied with the counselling
he/she can raise it through the Grievance Procedure.

Formal Counselling
(b) Where the normal counselling process has not re-

sulted in an improvement, formal counselling will
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be required. The union representative will be present
unless requested otherwise by the employee. In the
presence of the union representative the supervisor
may seek other Company involvement. The same
steps as are involved in counselling are applicable;
however, the supervisor makes a written record which
is copied to the employee (and employee�s shop stew-
ard, if involved) and a copy on the employee�s file.
If the problem is resolved, no further action is re-
quired. If there is some improvement, but the prob-
lem is not resolved, further counselling may be
required. If there has been no improvement, disci-
plinary action will be required.

DISCIPLINARY ACTION
Formal Written Warning

(c) (i) Formal written warning will inform the indi-
vidual of the Company�s intention to institute
termination proceedings if no improvement is
evident. The employee�s shop steward is to be
notified of the intention to proceed with the
issue of a written warning.
The employee�s shop steward must be in at-
tendance at the interview. A copy of the record
of the interview will be distributed to�

- the employee
- employee shop steward
- relevant section supervisor
- employee�s file

Suspension
(ii) If there is no improvement following the written

warning, the employee in the presence of the em-
ployee�s shop steward is advised that he/she is sus-
pended (removed from site), with pay, pending
termination proceedings. Notification of the suspen-
sion including reasons, will be given to the employee
and the employee shop steward in writing.
The Union Organiser will also be notified by the
Company that the employee has been suspended and
that termination proceedings have been instituted.
The Company and union will evaluate the situation
and agree on a course of action, which may result in
reprimand, lifting of suspension or dismissal. If no
agreement can be reached, the matter will be referred
for arbitration, in accordance with the Grievance Pro-
cedure.

SERIOUS PROBLEM
(3) The management will advise the employee/s concerned

that the incident will be investigated and possible disciplinary
action may result. If the investigation results in disciplinary
action being required, the Company will notify the employ-
ee�s shop steward of its intention to proceed with issuing of a
formal written warning as per subclause (2)(c)(i) hereof.

SERIOUS MISCONDUCT
(4) Immediately following a serious incident, the employee

in the presence of the employee�s shop steward will be ad-
vised that he/she is being suspended (removed from site) with
pay, pending termination proceedings being implemented.
These termination proceedings as per subclause (2)(c)(ii)
hereof.

28.�COMMUNICATION PROCESS
(1) Safety

(a) Safety meetings are to be held fortnightly and at-
tended by all award and non-award members of
each crew. The purpose of the meetings is to re-
view safety performance and deal with relevant
safety matters.

(b) One award and one non-award member of each crew
will attend the platform safety meeting which is held
fortnightly. The purpose of the meeting is to deal
with safety matters referred to in paragraph (a) above
and to formulate strategies for implementation and
review of safety policy.

The above meetings do not obviate the use of the Safety
code for dealing with immediate issues.

(2) General
All employees will attend fortnightly toolbox meetings at-

tended by the first line supervisor. The purpose of these meet-
ings is for employees to be briefed on forward programmes and
other matters of general interest. It is also used as a forum for
employees to discuss issues arising from subclause (6) of Clause
13.�Wages of the award and any other relevant matters.

APPENDIX�RESOLUTION OF DISPUTES
REQUIREMENT

(1) This Appendix is inserted into the award/industrial agree-
ment as a result of legislation which came into effect on 16
January 1996.

(2) Subject to this appendix, and in addition to any current
arrangements the following procedures shall apply in connec-
tion with questions, disputes or difficulties arising under this
award/industrial agreement.

(a) The persons directly involved, or representatives of
person/s directly involved, shall discuss the ques-
tion, dispute or difficulty as soon as is practicable.

(b) (i) If these discussions do not result in a settle-
ment, the question, dispute or difficulty shall
be referred to senior management for further
discussion.

(ii) Discussions at this level will take place as soon
as practicable.

(3) The terms of any agreed settlement should be jointly
recorded.

(4) Any settlement reached which is contrary to the terms of
this award/industrial agreement shall not have effect unless
and until that conflict is resolved to allow for it.

 (5) Nothing in this appendix shall be read so as to exclude
an organisation party to or bound by the award/industrial agree-
ment from representing its members.

(6) Any question, dispute or difficulty not settled may be
referred to the Western Australian Industrial Relations Com-
mission.

(7) This appendix shall come into effect on and from 16
August 1996.

APPENDIX�S.49B�INSPECTION OF RECORDS
REQUIREMENTS

(1) This appendix is inserted into this award / industrial
agreement / order as a result of legislation which came into
effect on 16 January 1996.

(2) Each employer bound by this award / industrial agree-
ment / order shall maintain a time and wages record for each
employee.

(3) The entries in the time and wages records for each em-
ployee shall include the employee�s name and details of the
employee�s job classification or description, and any other
detail required by this award/ industrial agreement / order.

(4) The employer must ensure that each entry in the time
and wages record is retained for not less than seven (7) years
after it is made.

(5) A representative of an organisation of employees shall
have the power to inspect the time and wages records of an
employee or former employee.

(6) The power of inspection may not be exercised for the
purpose of inspecting the time and wages records of an em-
ployee or former employee who�

(a) is not a member of the organisation; and
(b) has notified the employer in writing that the employee

or former employee does not consent to a representa-
tive of an organisation of employees having access
to those records.

(7) The power of inspection may only be exercised by a
representative of an organisation of employees authorised in
accordance with the rules of the organisation to exercise the
power.

(8) The representative is empowered to inspect any notifi-
cation that an employee or former employee does not consent
to a representative having access to time and wages records.

(9) A person who has given a notification referred to in para-
graph (b) of subclause (6) hereof may, by notice in writing to
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the employer, withdraw the notification and, upon that with-
drawal, the notification ceases to be of effect.

(10) Before exercising a power of inspection the representa-
tive shall give reasonable notice of not less than 24 hours to
an employer.

 (11) An employer shall endeavour to�
(a) maintain the time and wages records of employees

in such a manner that access by a representative of
an organisation to the records of employees does not
give access to records of employees who are not
members of the organisation and have notified the
employer that they do not consent to a representa-
tive of an organisation of employees having access
to the records;

(b) ensure that a representative of an organisation does
not obtain access to the records of employees who
are not members of the organisation and have noti-
fied the employer that they do not consent to a rep-
resentative of an organisation of employees having
access to the records; and

(c) ascertain whether an employee or prospective em-
ployee does not consent to a representative of an
organisation of employees having access to the time
and wages records of the employee or prospective
employee.

(12) A person shall not by threats or intimidation persuade
or attempt to persuade an employee or prospective employee
to give, or refuse to give, written notification that the em-
ployee or prospective employee does not consent to a repre-
sentative of an organisation of employees having access to
the time and wages records of that employee or prospective
employee.

(13) An employer must ensure that any notification from an
employee or former employee in accordance with this appen-
dix shall be retained for not less than seven (7) years.

(14) There shall be a liberty to apply to amend this appendix
at any time.

(15) This appendix shall come into effect on and from 16
July 1996.

(16) Any employer or organisation bound by or party to this
award/order/industrial agreement may apply to the Western
Australian Industrial Relations Commission at any time in
relation to this clause.

Dated at Perth this 18th day of July,1984.
            Commissioner.

METAL TRADES (GENERAL) AWARD 1966
13 of 1965.

PURSUANT to section 93(6) of the Industrial Relations Act
1979 the following award has been consolidated and is pub-
lished hereunder for general information.

Dated at Perth this 6th day of January, 1997.
J. CARRIGG.

Registrar.

Metal Trades (General) Award 1966
No. 13 of 1965.

1.�TITLE
This award shall be known as the �Metal Trades (General)

Award 1966� as amended and consolidated and to the extent
shown in the First Schedule to this award replaces the several
awards and industrial agreements set forth in that schedule
and, with respect to construction work, replaces the several
orders set out in the said schedule.

1A.�STATEMENT OF PRINCIPLES�AUGUST 1996
It is a condition of this award/industrial agreement that any

variation to its terms on or from the 7th day of August, 1996
including the $8.00 per week Arbitrated Safety Net Adjust-

ments, shall not be made except in compliance with the State-
ment of Principles set down by the Commission in the Rea-
sons for Decision in matters No. 1164 of 1995 and No. 915 of
1996.

2.�ARRANGEMENT
1. Title

1A. Statement of Principles�August 1996
2. Arrangement
3. Area and Scope
4. Term

4A. Division of Award

PART I�GENERAL
5. Definitions and Classification Structure
6. Contract of Service
7. Higher Duties
8. Under-Rate Employees
9. Apprentices

10. Junior Employees
11. Part Time Employment
12. Cadets
13. Hours
14. Overtime
15. Shift Work
16. Payment of Wages
17. Time and Wages Record
18. Special Rates and Provisions
19. Car Allowance
20. Fares and Travelling Time
21. Distant Work
22. Location Allowances
23. Holidays and Annual Leave
24. Absence Through Sickness
25. Long Service Leave
26. Representative Interviewing Employees
27. Posting of Award and Union Notices
28. Board of Reference
29. Bereavement Leave
30. Maternity Leave
31. Wages and Supplementary Payments
32. Introduction of Change

32A. Redundancy
33. Superannuation
34. Avoidance of Industrial Disputes
35. Training
36. Traineeships

Appendix 1�Comparative Schedule�Old Classi-
fications
Appendix 2�Old Definitions
Appendix 3�ABB Power Transmission Pty Ltd
Appendix 4�Architectural Aluminium Fabrication
Classification

PART II�CONSTRUCTION WORK
1. General Provisions
2. Contract of Service
3. Rest Period
4. Shift Work
5. Special Rates and Provisions
6. Allowance for Travelling and Employment in Con-

struction Work
7. Distant Work
8. Annual Leave Loading
9. Right of Entry

10. Wages
10A. Award Modernisation
10B. Structural Efficiency

11. Grievances and Disputes
12. Definition
13. Apprentices
14. Termination/Redundancy
15. Special Provisions�State Energy Commission of

Western Australia
FIRST SCHEDULE�Awards, Industrial Agree-
ments and Orders Replaced
SECOND SCHEDULE�Schedule of Respondents
Third Schedule�Named Parties to the Award
Appendix�S.49B�Inspection Of Records Require-
ments



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 54977 W.A.I.G.

3.�AREA AND SCOPE
This award relates to each industry mentioned in the Sec-

ond Schedule to this award and applies to all employees em-
ployed in each such industry in any calling mentioned in Clause
31.�Wages and Supplementary Payments (including the ap-
pendix thereto) of Part I�General or Clause 10.�Wages of
Part II�Construction Work of this award but does not apply
within the area occupied and controlled by the United States
Navy at and in the vicinity of North-West Cape in relation to
Increment 1 of the construction of the Communications Cen-
tre.

4.�TERM
This award operates from the beginning of the first pay pe-

riod commencing on or after the date hereof until the 21 July
1966, in the case of the Iron Ore Mining Industry and until 21
June 1969, in all other cases. The date of this award is the 21st
day of June 1966.

4A.�DIVISION OF AWARD
This award shall be divided into PART I�GENERAL which

shall apply to all employees covered by this award except to
the extent that PART II�CONSTRUCTION WORK applies
to employees engaged on construction work and PART II�
CONSTRUCTION WORK which shall apply to employees
engaged on construction work defined in Clause 5.�Defini-
tions of PART I�GENERAL of this award.

PART I�GENERAL
This Part of the award, Clause 5.�Definitions and Classifi-

cation Structure to Clause 34.�Avoidance of Industrial Dis-
putes inclusive, shall apply to all employees covered by this
award except to the extent that Part II�Construction Work
applies to employees engaged on construction work.

5.�DEFINITIONS AND CLASSIFICATION
STRUCTURE

(1) General:
�Cadet� means�

(a) an employee who is appointed by an employer
bound by this award solely for the purpose of
being trained for an administrative or super-
visory position (not being a supervisory posi-
tion to which this award applies) in the
employer�s business; and

(b) an employee who is a full time student at a
university, school of mines or technical col-
lege and who is employed during vacations
by an employer bound by this award solely
for the purpose of giving the student practical
experience necessary for the completion of the
employee�s course of study.

�Casual Employee� means an employee engaged and
paid as such.

�Construction work� means work on site in or in con-
nection with�

(a) the construction of a large industrial under-
taking or any large civil engineering project;

(b) the construction or erection of any multi-sto-
rey building;

(c) the construction, erection or alteration of any
other building, structure, or civil engineering
project which the employer and the union or
unions concerned agree or, in the event of disa-
greement, which the Board of Reference de-
clares to be construction work for the purposes
of this award.

�Junior employee� means an employee under the age
of twenty-one years who is not an apprentice or a cadet.

(2) Non Reclassified Trades:
�Automotive electrical fitter� means an employee en-

gaged in the manufacture and repair of the starting, light-
ing and ignition equipment of motor vehicles (including
motor cycles).

�Motor mechanic� means an employee engaged in as-
sembling (except for the first time in Australia), making,
repairing, altering or testing the metal parts (including

electric) of the engines or chassis of motor vehicles other
than motor cycles.

�Motor cycle mechanic� means an employee engaged
in assembling (except for the first time in Australia),
making, repairing, altering or testing the metal parts (in-
cluding electric) of the engines, frames or chassis of mo-
tor cycles and side cars.

(3) Classification Structure and Definitions:
(a) The following classifications and definitions have

superseded the old tasks and craft based definitions
contained in Appendix I and II hereof. The follow-
ing classifications specify skill, training standards
and broad areas of work. The definitions recognise
the National Broad Base, National Engineering Pro-
duction Certificate and National Metal and Engineer-
ing Curricula modules as recognised and accredited
in Western Australia by SESDA.

(b) Classifications are based on the progressive acqui-
sition of modules of skill and/or training and appli-
cation of skills and form the career path which
determines the pay rate structure.

(c) Reclassification on the basis of skills obtained
through means other than accredited training will
be subject to testing according to the reclassifi-
cation procedures outlined in the W.A. Implemen-
tation Manual. Reclassification by this method
shall only be available one time to an employee
and in order to be successful reclassification
claims must be lodged with the employer in writ-
ing prior to 31 December 1993. The employer
shall give receipt of the claims to the employee
concerned. Future reclassification will then only
be available through complying with the require-
ments of the definitions. (Employees engaged in
a training programme as at 19 November 1992
for the classification of Electronics Tradesperson
or Instrumentation and Controls Tradesperson in
Appendix 1 and 2 shall automatically be classi-
fied at Level C6 upon meeting the requirements
specified in Appendix 2).

(d) Appointment to any wage level in the classification
structure is contingent upon such additional work
being available and required to be performed by the
employer.

Wage Minimum Training
Group Classification Title Requirement

*C 5 Advanced Engineering Tradesperson Advanced Certificate
�Level II or 15 modules.

*C 6 Advanced Engineering Tradesperson 1st Year of Advanced
�Level I Certificate of 12 Modules.

 C 7 Engineering Tradesperson Nine Modules.
Special Class�Level II

 C 8 Engineering Tradesperson Six Modules.
Special Class�Level I

 C 9 Engineering Tradesperson Three Modules.
�Level II

 C 10 Engineering Tradesperson Trade Certificate or 24 Modules
�Level I of an Engineering/Production
Engineering/Production Employee Certificate.

 C 11 Engineering/Production Employee 16 Modules of an
�Level IV Engineering/Production

Certificate.
 C 12 Engineering/Production Employee Eight Modules of an

�Level III Engineering/Production
Certificate.

 C 13 Engineering/Production Employee In-house Training.
�Level II

 C 14 Engineering/Production Employee Up to 38 hours
�Level I induction training.

* Refer to definitions re the training requirements.

WAGE GROUP: C 14
ENGINEERING/PRODUCTION EMPLOYEE LEVEL I
(Relativity to C 10�78%)

An Engineering/Production Employee�Level I is an em-
ployee undertaking up to 38 hours� induction training
which may include information on the enterprise, condi-
tions of employment, introduction to supervisors and fel-
low employees, training and career path opportunities,
plant lay-out, work and documentation procedures, occu-
pational health and safety, equal employment opportuni-
ties and quality control/assurance.
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An employee at this level performs routine duties essen-
tially of a manual nature and to the level of their training�

(1) Performs general labouring and cleaning duties;
(2) Exercises minimal judgement;
(3) Works under direct supervision; or
(4) Is undertaking structured training so as to enable the

employee to work at C 13 level.

WAGE GROUP: C 13
ENGINEERING/PRODUCTION EMPLOYEE LEVEL II
(Relativity to C 10�82%)

An Engineering/Production Employee�Level II who has
completed up to three months� structured training so as to
enable the employee to perform work within the scope of this
level.

At this level an employee performs work above and beyond
the skills of an employee at C 14 and to the level of the em-
ployee�s training�

(1) Works under direct supervision either individually
or in a team environment.

(2) Understands and undertakes basic quality control/
assurance procedures including the ability to recog-
nise basic quality deviations and faults.

(3) Understands and utilises basic statistical process con-
trol procedures.

Indicative of the tasks which an employee at this level may
perform are the following:

� (repetitive work on automatic, semi-automatic or
single purpose machines or equipment;

� assembles components using basic written, spoken
and/or diagrammatic instructions in an assembly en-
vironment;

� basic soldering or butt and spot welding skills or
cutting scrap with oxy-acetylene blow pipe;

� uses selected hand tools;
� cleans boilers;
� maintains simple records;
� uses hand trolleys and pallet trucks;
� assists in the provision of on the job training in con-

junction with tradespersons and supervisor/trainers.

WAGE GROUP: C 12
ENGINEERING/PRODUCTION EMPLOYEE LEVEL III
(Relativity to C 10�87.4%)

An Engineering/Production Employee Level III has com-
pleted a eight modules towards a Engineering Production
Certificate or equivalent training to enable the employee to
perform work within the scope of this level.

At this level an employee performs work above and beyond
the skills of an employee at C 13 and to the level of the em-
ployee�s training.

(1) Is responsible for the quality of the employee�s own
work, subject to routine supervision;

(2) Works under routine supervision either individually
or in a team environment;

(3) Exercises discretion within the employee�s level of
skills and training.

Indicative of the tasks which an employee at this level may
perform are the following:

� operates flexibly between assembly stations;
� operates machinery and equipment which requires

exercising skills and knowledge beyond that of an
employee at Level C 13;

� non-trade engineering skills;
� basic tracing and sketching skills;
� receiving, despatching, distributing, sorting, check-

ing, packing (other than repetitive packing in a stand-
ard container or containers in which such goods are
ordinarily sold), documenting and recording of
goods, materials and components;

� basic inventory control in the context of a produc-
tion process;

� basic keyboard skills;
� advanced soldering techniques;
� boiler attendant;
� operation of mobile equipment including forklifts,

handtrolleys, pallet trucks, overhead cranes and
winch operation;

� ability to measure accurately;
� assists one or more tradespersons;
� welding which requires the exercise of knowledge

and skills above Level C 13;
� assists in the provision of on the job training in con-

junction with tradespersons and supervisor/trainers.

WAGE GROUP: C 11
ENGINEERING/PRODUCTION EMPLOYEE LEVEL IV
(Relativity to C 10�92.4%)

An Engineering/Production Employee Level IV who has
completed a sixteen modules towards a Engineering Produc-
tion Certificate or equivalent training to enable the employee
to perform work within the scope of this level.

At this level an employee performs work above and beyond
the skills of an employee at C 12 and to the level of the em-
ployee�s training:

(1) Works from complex instructions and procedures;
(2) Assists in the provision of on the job training to a

limited degree;
(3) Co-ordinates work in a team environment or works

individually under general supervision;
(4) Is responsible for assuring the quality of the employ-

ee�s own work.
Indicative of the tasks which an employee at this level may

perform are the following:
� uses precision measuring instruments;
� machine setting, loading and operation;
� rigging (certificated);
� inventory and store control, including;

� licensed operation of all appropriate materi-
als handling equipment;

� use of tools and equipment within the scope
of (basic non-trades) maintenance;

� computer operation at a level higher than that
of an employee at C 12 level;

� intermediate keyboard skills;
� basic engineering and fault finding skills;
� basic quality checks on the work of others;
� is licensed and certified for forklift, engine driving

and crane driving operations to a level higher than C
12;

� has a knowledge of the employer�s operations as it
relates to production processes;

� lubricates production machinery equipment;
� assists in the provision of on the job training in con-

junction with tradespersons and supervisor/trainers.

WAGE GROUP: C 10
ENGINEERING TRADESPERSON�LEVEL I

An Engineering Tradesperson Level I holds a Trade Certifi-
cate or Tradespersons Rights Certificate as an�

Engineering Tradesperson (Electrical/Electronic)�Level
I; or
Engineering Tradesperson (Mechanical)�Level I; or
Engineering Tradesperson (Fabrication)�Level I;

and is able to exercise the skills and knowledge of that trade.
An Engineering Tradesperson Level I works above and be-

yond an employee at C 11 and to the level of the employee�s
training;

(1) Understands and applies quality control techniques;
(2) Exercises good interpersonal and communications

skills;
(3) Exercises keyboard skills at a level higher than C

11;
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(4) Exercises discretion within the scope of this grade;
(5) Performs work under limited supervision either in-

dividually or in a team environment;
(6) Operates all lifting equipment incidental to the em-

ployee�s work;
(7) Performs non-trade tasks incidental to the employ-

ee�s work;
(8) Performs work which while primarily involving the

skills of the employee�s trade is incidental or periph-
eral to the primary task and facilitates the comple-
tion of the whole task. Such incidental or peripheral
work would not require additional formal technical
training;

(9) Is able to inspect products and/or materials for con-
formity with established operational standards.

PRODUCTION SYSTEMS EMPLOYEE
A Production Systems employee, while still being primarily

engaged in engineering/production work applies the skills
acquired through the successful completion of 24 modules
towards an Engineering Production Certificate in the produc-
tion, distribution or stores functions according to the needs of
the enterprise.

A Production Systems employee works above and beyond
an employee at C 11 and to the level of the employee�s train-
ing:

(1) Understands and applies quality control techniques;
(2) Exercises good interpersonal communications skills;
(3) Exercises discretion within the scope of this grade;
(4) Exercises keyboard skills at a level higher than C

11;
(5) Performs work under general supervision either in-

dividually or in a team environment;
(6) Is able to inspect products and/or materials for con-

formity with established operational standards.
Indicative of the tasks which an employee at this level may

perform are as follows:
� approves and passes first off samples and maintains

quality of product;
� works from production drawings, prints or plans;
� operates, sets up and adjusts all production machin-

ery in a plant including production process welding
to the extent of training;

� can perform a range of engineering maintenance
functions including;

� removal of equipment fastenings including use
of destructive cutting equipment;

� lubrication of production equipment;
� running adjustments to production equipment;

� operates all lifting equipment;
� basic production scheduling and materials handling

within the scope of the production process or di-
rectly related functions within raw materials/finished
goods locations in conjunction with technicians;

� understands and applies computer techniques relat-
ing to production process operations;

� first class engine driver�s certificate;
� has high level stores and inventory responsibility

beyond the requirements of an employee at C 11;
� assists in the provision of on the job training in con-

junction with tradespersons and trainers;
� has a sound knowledge of the employers operations

as it relates to the production process.

WAGE GROUP: C 9
ENGINEERING TRADESPERSON LEVEL II
(Relativity to C 10�105%)

An Engineering Tradesperson Level II is an:
Engineering Tradesperson (Electrical/Electronic) Level
II; or
Engineering Tradesperson (Mechanical) Level II; or
Engineering Tradesperson (Fabrication) Level II.

who has completed the following training requirement includ-
ing appropriate on the job training;

three appropriate modules in addition to the training re-
quirements of C 10 level.

and where practical the modules should be identified in the
Enterprise Training Programme.

An Engineering Tradespersons Level II works above and
beyond a Tradesperson at C 10 and to the level of the employ-
ee�s training:

(1) Exercises the skills attained through satisfactory com-
pletion of the training prescribed for this classifica-
tion;

(2) Exercises discretion within the scope of this grade;
(3) Works under general supervision either individually

or in a team environment;
(4) Understands and implement quality control tech-

niques;
(5) Provides trade guidance and assistance as part of a

work team;
(6) Exercises trade skills relevant to specific require-

ments of the enterprise at a level higher than Engi-
neering Tradesperson Level I.

Tasks which an employee at this level may perform are sub-
ject to the employee having the appropriate Trade and Post
Trade Training to enable the particular tasks to be performed.

WAGE GROUP: C 8
ENGINEERING TRADESPERSON SPECIAL CLASS
LEVEL I
(Relativity to C 10�110%)

An Engineering Tradesperson Special Class Level I means an:
Engineering Tradesperson Special Class (Electrical/Elec-
tronic) Level I; or
Engineering Tradesperson Special Class (Mechanical)
Level I; or
Engineering Tradesperson Special Class (Fabrication)
Level I;

who has completed the following training requirements in-
cluding appropriate on the job training:

six appropriate modules in addition to the training re-
quirements of C 10 level.

and where practical the modules should be identified in the
Enterprise Training Programme.

An Engineering Tradesperson Special Class Level I works
above and beyond a Tradesperson at C 9 and to the level of
the employee�s training:

(1) Exercises the skills attained through satisfactory com-
pletion of the training prescribed for this classifica-
tion.

(2) Provides trade guidance and assistance as part of a
work team.

(3) Assists in the provision of training in conjunction
with supervisors and trainers.

(4) Understands and implements quality control tech-
niques.

(5) Works under limited supervision either individually
or in a team environment.

The following tasks are indicative of what an employee at
this level may perform subject to the employee having the
appropriate Trade and Post Trade Training to enable the par-
ticular tasks to be performed;

� exercises high precision trade skills using various
materials and/or specialised techniques.

� performs operations on a CAD/CAM terminal in the
performance of routine modifications to NC/CNC
programmes.

� installs, repairs and maintains, tests, modifies,
commissions and/or fault finds complex machin-
ery and equipment which utilises hydraulic and/
or pneumatic principles and in the course of such
work, is required to read and understands hydrau-
lic and pneumatic circuitry which controls fluid
power systems.
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� works on complex or intricate circuitry which in-
volves examining, diagnosing and modifying sys-
tems comprising inter-connected circuits.

WAGE GROUP: C 7
ENGINEERING TRADESPERSON SPECIAL CLASS�
LEVEL II
(Relativity to C 10�115%)

An Engineering Tradesperson Special Class Level II means an:
Engineering Tradesperson Special Class (Electrical/Elec-
tronic) Level II; or
Engineering Tradesperson Special Class (Mechanical)
Level II; or
Engineering Tradesperson Special Class (Fabrication)
Level II;

who has completed the following training requirement includ-
ing appropriate on the job training:

three appropriate modules which are qualitatively higher
than and in addition to the training requirements of C 8
level.

and where practical the modules should be identified in the
Enterprise Training Programme.

An Engineering Tradespersons Special Class Level II works
above and beyond a Tradesperson at C 8 and to the level of
the employee�s training:

(1) Exercises the skills attained through satisfactory com-
pletion of the training prescribed for this classifica-
tion.

(2) Is able to provide trade guidance and assistance as
part of a work team.

(3) Provides training in conjunction with supervisors and
trainers.

(4) Understands and implements quality control tech-
niques.

(5) Works under limited supervision either individually
or in a team environment.

The following tasks are indicative of what an employee at
this level may perform subject to the employee having appro-
priate Trade and Post Trade Training to enable the particular
tasks to be performed;

� works on machines or equipment which utilise com-
plex mechanical, hydraulic and/or pneumatic cir-
cuitry and controls or a combination thereof;

� works on machinery or equipment which utilises
complex electrical/electronic circuitry and controls;

� works on instruments which make up a complex
control system which utilises some combination of
electrical, electronic, mechanical or fluid power prin-
ciples.

� applies advanced computer numerical control tech-
niques in machining or cutting or welding or fabri-
cation.

� exercises intermediate CAD/CAM skills in the per-
formance of routine modifications to programmes.

� works on complex or intricate interconnected elec-
trical circuits at a level above C 8.

� works on complex radio/communication equipment.

WAGE GROUP: C 6
* The Advanced Certificates and Associate Diplomas

noted in this definition do not equate to existing
TAFE qualifications of the same name and posses-
sion of such qualifications does not of itself justify
classification of an employee at this level.

ADVANCED ENGINEERING TRADESPERSON LEVEL I
(Relativity to C 10�125%)

An Advanced Engineering Tradesperson Level I means an:
Advanced Engineering Tradesperson (Electrical/Elec-
tronic) Level I; or
Advanced Engineering Tradesperson (Mechanical) Level
I; or
Advanced Engineering Tradesperson (Fabrication) Level
I;

who has completed (including appropriate on the job train-
ing):

12 modules of an Advanced Certificate;
or 12 modules of an Associate Diploma;
or equivalent accredited training;

an where practical the modules should be identified in the
Enterprise Training Programme.

An Advanced Engineering Tradesperson Level I works above
and beyond a Tradesperson at C 7 and to the level of the em-
ployee�s training:

(1) Undertakes quality control and work organisation at
a level higher than C 7.

(2) Provides trade guidance and assistance as part of a
work team.

(3) Assists in the training of employees in conjunction
with supervisors/trainers.

(4) Performs maintenance planning and predictive main-
tenance work other than in technical fields.

(5) Works under limited supervision either individually
or in a team environment.

(6) Prepares reports of a technical nature on specific
tasks or assignments as directed.

(7) Exercises broad discretion within the scope of this
level.

The following are indicative of tasks which an employee at
this level may perform subject to the employee having the
appropriate Trade and Post Trade Training to enable the par-
ticular tasks to be performed;

� works on combinations of machines or equipment
which utilises complex electronic, mechanical and
fluid power principles.

� work on instruments which make up a complex con-
trol system which utilise some combination of elec-
trical, electronic, mechanical or fluid power
principles and electronic circuitry containing com-
plex analogue and/or digital control systems utilis-
ing integrated circuitry.

� application of computer integrated manufacturing
techniques involving a higher level of computer op-
erating and programming skills than for Level C 7.

� work on various forms of machinery and equipment
which are electronically controlled by complex dig-
ital and/or analogue control systems using integrated
circuitry.

WAGE GROUP: C 5
* The Advanced Certificates and Associate Diplomas

noted in this definition do not equate to existing
TAFE qualifications of the same name and posses-
sion of such qualifications does not of itself justify
classification of an employee at this level.

ADVANCED ENGINEERING TRADESPERSON LEVEL II
(Relativity to C 10�130%)

An Advanced Engineering Tradesperson Level II means an:
Advanced Engineering Tradesperson (Electrical/Elec-
tronic) Level II; or
Advanced Engineering Tradesperson (Mechanical) Level
II; or
Advanced Engineering Tradesperson (Fabrication) Level
II.

who has completed (including appropriate on the job train-
ing):

an Advanced Certificate; or
15 modules of an Associate Diploma; or
equivalent accredited training.

and where practical the modules should be identified in the
Enterprise Training Programme.

An Advanced Engineering Tradesperson Level II work above
and beyond a Tradesperson at C 6 and to the level of the em-
ployee�s training:

(1) Provides technical guidance or advice within the
scope of this level;
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(2) Prepares reports of a technical nature on specific
tasks or assignments as directed or within the scope
of discretion at this level;

(3) Has an overall knowledge and understanding of the
operating principle of the systems and equipment
on which the tradesperson is required to carry out
their task;

(4) Assists in the provision of on the job training in con-
junction with supervisors and trainers.

The following are indicative of the tasks an employee at this
level may perform, subject to the employee having the appro-
priate Trade and Post Trade Training to enable the particular
tasks to be performed:

� through a systems approach is able to exercise high
level diagnostic skills on complex forms of machin-
ery, equipment and instruments which utilise some
combination of electrical, electronic, mechanical or
fluid power principles.

� wets up, commissions, maintains and operates so-
phisticated maintenance, production and test equip-
ment and/or systems involving the application of
computer operating skills at a higher level than C 6.

� works on various forms of machinery and equipment
electronically controlled by complex digital and/or
analogue control systems using integrated circuitry.

� works on complex electronics or instruments or com-
munications equipment or control systems which uti-
lise electronic principles and electronic circuitry
containing complex analogue and/or digital control
systems using integrated circuitry.

�Advanced Certificates and Associate Diplomas�
Advanced Certificates and Associate Diplomas noted in these

definitions do not equate to existing TAFE qualifications of
the same name and, possession of such qualifications does
not itself justify classification of a tradesperson to this level.

6.�CONTRACT OF SERVICE
(1) (a) A contract of service to which Part 1�GENERAL of

this award applies may be terminated in accordance with the
provisions of this clause and not otherwise but this subclause
does not operate so as to prevent any party to a contract from
giving a greater period of notice than is hereinafter prescribed,
nor to affect an employer�s right to dismiss an employee with-
out notice for conduct that justifies instant dismissal, includ-
ing malingering, inefficiency or neglect of duty, and an
employee so dismissed shall be paid for the time worked up to
the time of dismissal only.

(b) Subject to the provisions of this clause, a party to a con-
tract of service may, on any day give to the other party the
appropriate period of notice of termination of the contract pre-
scribed in subclause (2) of this clause and the contract termi-
nates when that period expires.

(2) Notice of Termination by Employer
(a) In order to terminate the employment of an employee

(other than a casual employee) the employer shall
give the employee the following notice�

Period of Continuous Service Period of Notice
During the first month 1 day
More than one month but

less than 1 year 1 week
1 year but less than
3 years 2 weeks
3 years but less than
5 years 3 weeks
5 years and over 4 weeks

(b) An employee who at the time of being given notice
is over 45 years of age and who at the date of termi-
nation has completed two years� continuous service
with the employer, shall be entitled to one week�s
notice in addition to the notice prescribed in para-
graph (a) of this subclause.

(c) Payment in lieu of the notice prescribed in paragraphs
(a) and (b) of this subclause shall be made if the
appropriate notice period is not given. Provided that
employment may be terminated by part of the

period of notice specified and part payment in lieu
thereof.

(d) In calculating any payment in lieu of notice the em-
ployer shall pay the employee the ordinary wages
for the period of notice had the employment not been
terminated.

(e) The period of notice in this subclause shall not ap-
ply in the case of casual employees, apprentices or
employees engaged for a specific period of time or
for a specific task or tasks.

(f) (i) For the purpose of this clause continuity of
service shall not be broken on account of�

(aa) any interruption or termination of the
employment by the employer if such
interruption or termination has been
made merely with the intention of
avoiding obligations hereunder in re-
spect of leave of absence;

(bb) any absence from work on account of
personal sickness or accident for which
an employee is entitled to claim sick
pay as prescribed by this award or on
account of leave lawfully granted by
the employer; or

(cc) any absence with reasonable cause,
proof whereof shall be upon the em-
ployee;

Provided that in the calculation of continuous
service under this subclause any time in re-
spect of which an employee is absent from
work except time for which an employee is
entitled to claim annual leave, sick pay, long
service leave and public holidays as prescribed
by this award shall not count as time worked.

(ii) service by the employee with a business which
has been transmitted from one employer to an-
other and the employee�s service has been
deemed continuous in accordance with
subclause (3) of Clause 2 of the Long Service
Leave Provisions published in Volume 66 of
the Western Australian Industrial Gazette at
pages 1-4 shall also constitute continuous serv-
ice for the purpose of this clause.

(g) The provisions of this subclause shall not apply in
any case where the employee�s contract of service is
changed from Part I�General to Part II�Construc-
tion, of this Award.

(3) Notice of Termination by Employee
(a) The notice of termination required to be given by an

employee shall be the same as that required of an
employer, save and except that there shall be no ad-
ditional notice based on the age of the employee
concerned.

(b) If an employee fails to give the required notice or
having given, or been given, such notice leaves be-
fore the notice expires, the employee forfeits the
entitlement to any moneys owing to the employee
under this award except to the extent that those mon-
eys exceed the ordinary wages for the required pe-
riod of notice.

(4) Time Off During Notice Period
Where an employer has given notice of termination to an

employee who has completed one month�s continuous serv-
ice, that employee shall, for the purpose of seeking other em-
ployment be entitled to be absent from work up to a maximum
of eight ordinary hours without deduction of pay. The time off
shall be taken at times that are convenient to the employee
after consultation with the employer.

Provided that this subclause shall not apply to a casual employee.
(5) Statement of Employment
The employer shall, upon receipt of a request from an em-

ployee whose employment has been terminated, provide to
the employee a written statement specifying the period of
employment and the classification or the type of work per-
formed by the employee.
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(6) Notification on Engagement
On the first day of engagement an employee shall be noti-

fied by his employer or by the employer�s representative,
whether the duration of his employment is expected to exceed
one month and, if hired as a casual employee shall be advised
accordingly.

(7) Casual Employees
(a) (i) The period of notice of termination in the case

of a casual employee shall be one hour.
(ii) If the required notice of termination is not

given one hour�s wages shall be paid by the
employer or forfeited by the employee.

(b) An employee shall for the purpose of this award be
deemed to be a casual employee�

(i) if the expected duration of the employment is
less than one month, or

(ii) if the notification referred to in subclause (6)
of this clause is not given and the employee is
dismissed through no fault of the employee
within one month of commencing employ-
ment.

(8) Absence From Duty
The employer shall be under no obligation to pay for any

day not worked upon which the employee is required to present
for duty, except when such absence is due to illness and comes
within the provisions of Clause 24.�Absence through Sick-
ness of this award or such absence is on account of holidays
to which the employee is entitled under the provisions of this
award.

(9) Standing Down of Employees
(a)  (i) The employer is entitled to deduct payment

for any day or part of a day on which an em-
ployee (including an apprentice) cannot be
usefully employed because of industrial ac-
tion by any of the unions party to this Award,
or by any other association or union.

 (ii) If an employee is required to attend for work
on any day but because of failure or shortage
of electric power work is not provided, such
employee shall be entitled to two hours� pay
and further, where any employee commences
work he/she shall be provided with four hours�
employment or be paid for four hours� work.

(b) The provisions of paragraph (a) of this subclause
also apply where the employee cannot be usefully
employed through any cause which the employer
could not reasonably have prevented but only if, and
to the extent that, the employer and the union or
unions concerned so agree or, in the event of disa-
greement, the Board of Reference so determines.

(c) Where the stoppage of work has resulted from a
breakdown of the employer�s machinery the Board
of Reference, in determining a dispute under para-
graph (b) of this subclause, shall have regard for the
duration of the stoppage and the endeavours made
by the employer to repair the breakdown.

7.�HIGHER DUTIES
An employee engaged on duties carrying a higher rate than

the employee�s ordinary classification shall be paid the higher
rate for the time the employee is so engaged but if so engaged
for more than two hours of one day or shift the employee shall
be paid the higher rate for the whole day or shift.

Provided that these provisions shall not apply where an
employee is performing duties for the sole purpose of training
in accordance with the enterprise training programme defined
in Clause 35.�Training of this award.

8.�UNDER-RATE WORKERS
(1) Any employee who by reason of old age or infirmity is

unable to earn the minimum wage may be paid such lesser
wage as may from time to time be agreed upon in writing
between the union and the employer.

(2) In the event of no agreement being arrived at, the
matter may be referred to the Board of Reference for de-
termination.

(3) After application has been made to the Board, and pend-
ing the Board�s decision, the worker shall be entitled to work
for and be employed at the proposed lesser rate.

9.�APPRENTICES
Apprentices may be taken in the ratio of one apprentice for

every two or fraction of two (the fraction being not less than
one) tradesmen and shall not be taken in excess of that ratio
unless�

(1) the union or unions concerned so agree; or
(2) the Commission so determines.

10.�JUNIOR EMPLOYEES
Junior employees shall not be employed in any occupation

to which apprentices may be taken pursuant to the provisions
of the Industrial Training Act 1975.

11.�PART TIME EMPLOYMENT
(1) A part time employee may be engaged to work for a

constant number of hours each week which having regard to
the various ways of arranging ordinary hours shall average
less than 38 hours per week.

(2) An employee so engaged shall be paid per hour one thirty-
eighth of the weekly wage prescribed for the classification in
which the employee is engaged.

(3) An employee engaged on a part time basis shall be enti-
tled in respect of annual leave, holidays, sick leave and be-
reavement leave arising under this award payment on a
proportionate basis calculated as follows:

(a) Annual Leave
Where a part time employee is entitled to a payment,
either on termination or for the purpose of annual
leave or at a close down, for continuous service in
any qualifying twelve monthly period then the pay-
ment of 2.923 hours� pay prescribed by paragraph
(b) of subclause (6) of Clause 23.�Holidays and
Annual Leave shall be in respect of each cumulative
period of 38 ordinary hours worked during the quali-
fying period.

(b) Holidays
A part time employee shall be allowed the holidays
prescribed by Clause 23. Holidays and Annual Leave
without deduction of pay in respect of each holiday
which is observed on a day ordinarily worked by the
part time employee.

(c) Absence Through Sickness
Notwithstanding the provisions of paragraph (a) of
subclause (1) of Clause 24.�Absence Through Sick-
ness the accrual of one-sixth of a week for each com-
pleted month of service shall be calculated on the
average number of ordinary hours worked each week
for every completed month of service.

(d) Bereavement Leave
Where a part time employee would normally work
on either or both of the two working days following
the death of a close relative which would entitle an
employee on weekly hiring to bereavement leave in
accordance with Clause 29.�Bereavement Leave of
this award the employee shall be entitled to be ab-
sent on bereavement leave on either or both of those
two working days without loss of pay for the day or
days concerned.

(e) Overtime
A part time employee who works in excess of the
hours fixed under the contract of employment shall
be paid overtime in accordance with Clause 14.�
Overtime of this award.

12.�CADETS
(1) An employer, who, after the commencement of this

award, engages a cadet shall, within fourteen days of the en-
gagement, notify the Industrial Registrar accordingly and shall
advise the Registrar in writing of the terms and conditions of
the employment.

(2) Upon receipt of the notification referred to in subclause
(1) of this clause, the Registrar shall notify the union or un-
ions concerned and shall afford them the opportunity of
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examining the terms and conditions of employment referred
to in that subclause.

(3) Within fourteen days of being notified by the Registrar
the union or unions concerned may object to the employment
of the cadet and the Commission may, on hearing the objec-
tion�

(a) allow or refuse permission for the employment of
the cadet; and

(b) make such order as it deems fit with regard to the
terms and conditions of employment.

(4) The provisions of this clause do not affect any cadet
employed at the date of this award.

13.�HOURS
(1) (a) The provisions of this subclause apply to all employ-

ees other than those engaged on continuous shift work.
(b) Subject to the provisions of subclauses (3) and (4) of

this clause the ordinary hours of the work shall be an average
of 38 per week to be worked on one of the following bases.

(i) 38 hours within a work cycle not exceeding seven
consecutive days; or

(ii) 76 hours within a work cycle not exceeding four-
teen consecutive days; or

(iii) 114 hours within a work cycle not exceeding twenty-
one consecutive days; or

(iv) 152 hours within a work cycle not exceeding twenty-
eight consecutive days; or

(v) where the ordinary hours being worked each day are
in accordance with paragraph (e)(ii) of this subclause,
any other work cycle during which a weekly aver-
age of 38 ordinary hours are worked; or

(vi) for the purposes of paragraph (g) of subclause (3) of
this clause any other work cycle during which a
weekly average of 38 ordinary hours are worked as
may be agreed in accordance with paragraph (g) of
subclause (3).

(c) The ordinary hours of work may be worked on any or all
days of the week, Monday to Friday inclusive, and except in
the case of shift employees, shall be worked between the hours
of 6.00 a.m. and 6.00 p.m. Provided that the spread of hours
may be altered by agreement between the employer and the
majority of employees in the plant, section or sections con-
cerned.

(d) Where the first night shift in any week commences on
Monday night, the night shift commencing on Friday and fin-
ishing not later than 8.00 a.m. on Saturday of that week, shall
be deemed to have been worked in ordinary working hours.

(e) The ordinary hours of work prescribed herein shall not
exceed 10 any day. Provided that�

 (i) in any arrangement of ordinary working hours where
the ordinary working hours are to exceed eight on
any day, the arrangement of hours shall be subject to
agreement between the employer and the majority
of employees in the plant, section or sections con-
cerned; and

 (ii) by arrangement between the employer and the ma-
jority of employees in the plant, section or sections
concerned, ordinary hours, not exceeding 12 on any
day, may be worked subject to�
(aa) the employer and the employees concerned

being guided by the Occupational Health and
Safety provisions of the ACTU Code of Con-
duct on 12 Hour Shifts (as exhibited in the
Western Australian Industrial Relations Com-
mission on 11 April 1990);

(bb) proper health monitoring procedures being
introduced;

(cc) suitable roster arrangements being made; and
(dd) proper supervision being provided.

(iii) Subject to the provisions of subparagraphs (i) and
(ii) hereof, 12 hour shifts may be worked provided
the employer has given the relevant union or unions
concerned notice in writing that such shifts are to be
worked.

(f) The ordinary hours of work shall be consecutive except
for a meal interval which shall not exceed one hour, and�

 (i) An employee shall not be compelled to work for more
than five hours without a meal interval except where
an alternative arrangement is entered into as a result
of discussions as provided for in subclause (4) of
this clause.

 (ii) By arrangement between an employer and the ma-
jority of employees in the plant, section or sections
concerned, an employee or employees may be re-
quired to work in excess of five hours, but not more
than six, at ordinary rates of pay without a meal break.

(iii) The time of taking a scheduled meal break or rest
break by one or more employees may be altered by
the employer if it is necessary to do so in order to
meet a requirement for continuity of operations.

 (iv) An employer may stagger the time of taking a meal
or rest break to meet operational requirements.

 (v) When an employee is required for duty during the
employee�s usual meal interval and the meal inter-
val is thereby postponed for more than half an hour,
the employee shall be paid at overtime rates until
the employee gets the meal interval.

(g) (i) Subject to the provisions of this paragraph, a rest
period of seven minutes from the time of ceasing to the time
of resumption of work shall be allowed each morning.

(ii) The rest period shall be counted as time off duty without
deduction of pay and shall be arranged at a time and in a man-
ner to suit the convenience of the employer.

(iii) Refreshments may be taken by employees during the
rest period but the period of seven minutes shall not be ex-
ceeded under any circumstances.

(iv) An employer who satisfies the Commission that any
employee has breached any condition expressed or implied in
this paragraph may be exempted from liability to allow the
rest period.

(v) In an establishment in which the majority of employees
are not subject to this award, the provisions of this paragraph
do not apply but any employee to whom this award applies
shall be entitled to the rest period, if any, which may be al-
lowed to the aforesaid majority.

(h) (i) In an establishment in which the majority of employ-
ees are not subject to this award, the ordinary working hours
of an employee who is employed on maintenance work may
be worked from Monday to Saturday noon, inclusive, but only
if�

(aa) the employee is paid at the rate of time and one quar-
ter for ordinary hours worked on Saturdays up to 12
noon;

(bb) the ordinary hours of the aforesaid majority may in-
clude work on Saturdays; and

(cc) the business of that establishment is carried on on
Saturdays.

(ii) Notwithstanding the provisions of this award contained
elsewhere than in this paragraph, when New Year�s Day, Anzac
Day, Christmas Day or Boxing Day falls on a Saturday an
employee who does not work on that Saturday is nevertheless
entitled to be paid for each of the two weeks preceding that
Saturday the ordinary weekly wage and the starting and/or
finishing time on any day or days in those two weeks may be
varied by the employer so that the ordinary hours usually
worked by an employee between Monday and Friday (both
inclusive) may be increased in each of those weeks by the
ordinary hours usually worked by that employee on Saturday.

This paragraph does not apply to a casual employee.
(i) In the week commencing on the Monday immediately

preceding Good Friday, the ordinary working hours of any
employee employed by an employer who is bound by an Award
applying to Shop Assistants in the area in which the business
is carried on, shall be increased on each of the days Monday
to Thursday inclusive by 1/5th of the ordinary hours usually
worked by that employee on the Saturday following Good
Friday.

(2) (a) The provisions of this subclause apply only to em-
ployees engaged on continuous shift work.
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(b) Subject to the provisions of subclauses (3) and (4) of
this clause the ordinary hours of continuous shift employees
shall average 38 per week (inclusive of crib time) and shall
not exceed 152 hours in twenty-eight consecutive days.

Provided that, where the employer and the majority of the
employees concerned agree, a roster system may operate on
the basis that the weekly average of 38 ordinary hours is
achieved over a period which exceeds 28 consecutive days.

(c) The ordinary hours of work prescribed herein shall not
exceed 10 on any day. Provided that�

 (i) in any arrangement of ordinary working hours where
the ordinary working hours are to exceed eight on
any day, the arrangement of hours shall be subject to
agreement between the employer and the majority
of employees in the plant, section or sections con-
cerned; and

(ii) by agreement between the employer and the major-
ity of employees in the plant, section or sections
concerned, ordinary hours, not exceeding 12 on any
day, may be worked subject to�
(aa) the employer and the employees concerned

being guided by the Occupational Health and
Safety provisions of the ACTU Code of Con-
duct on 12 Hour Shifts (as exhibited in the
Western Australian Industrial Relations Com-
mission on 11 April 1990);

(bb) proper health monitoring procedures being
introduced;

(cc) suitable roster arrangements being made; and
(dd) proper supervision being provided.

(iii) Subject to the provisions of subparagraphs (i) and
(ii) hereof, 12 hour shifts may be worked provided
the employer has given the relevant union or unions
concerned notice in writing that such shifts are to be
worked.

(3) (a) Except as provided in paragraph (d) of this subclause
the method of implementation of the 38 hour week may be
any one of the following:

(i) by employees working less than 8 ordinary hours
each day; or

(ii) by employees working less than 8 ordinary hours on
one or more days each week; or

(iii) by fixing one day of ordinary working hours on which
all employees will be off duty during a particular
work cycle; or

(iv) by rostering employees off duty on various days of
the week during a particular work cycle so that each
employee has one day of ordinary working hours off
duty during that cycle; or

(v) except in the case of continuous shift employees
where the ordinary hours of work are worked within
an arrangement as provided in sub-paragraphs (iii)
or (iv) of this paragraph, any day off duty shall be
arranged so that it does not coincide with a holiday
prescribed in subclause (1) of Clause 23.�Holidays
and Annual Leave of this Award.

(b) In each plant, an assessment should be made as to which
method of implementation best suits the business and the pro-
posal shall be discussed with the employees concerned, the
objective being to reach agreement on the method of imple-
mentation prior to May 17, 1982.

(c) In the absence of an agreement at plant level, the proce-
dure for resolving special, anomalous or extraordinary prob-
lems shall be as follows:

(i) Consultation shall take place within the particular
establishment concerned.

(ii) If it is unable to be resolved at establishment level,
the matter shall be referred to the State Secretary of
the union concerned or Assistant Secretary, at which
level a conference of the parties shall be convened
without delay.

(iii) In the absence of agreement either party may refer
the matter to the Western Australian Industrial Rela-
tions Commission.

(d) Different methods of implementation of a 38 hour week
may apply to various groups or sections of employees in the
plant or establishment concerned.

(e) Notice of Days Off Duty.
Except as provided in paragraphs (f) and (g) of this subclause

in cases where, by virtue of the arrangement of ordinary hours
an employee, in accordance with sub-paragraphs (iii) and (iv)
of paragraph (a) of this subclause, is entitled to a day off duty
during the work cycle, then such employee shall be advised
by the employer at least four weeks in advance of the day to
be taken off duty provided that a lesser period of notice may
be agreed by the employer and the majority of employees in
the plant or section or sections concerned.

(f) (i) An employer, with the agreement of the majority of
employees concerned, may substitute the day an employee is
to take off in accordance with placitum (iii) and (iv) of
subclause (3) hereof, for another day in the case of a break-
down in machinery or a failure or shortage of electric power
or to meet the requirements of the business in the event of
rush orders or some other emergency situation.

(ii) An employer and employee may by agreement substi-
tute the day the employee is to take off for another day.

(g) Flexibility in relation to rostered days off.
Notwithstanding any other provision in this clause, where

the hours of work of an establishment, plant or section are
organised in accordance with sub-paragraphs (iii) and (iv) of
paragraph (a) of this subclause an employer, the union or un-
ions concerned and the majority of employees in the estab-
lishment, plant, section or sections concerned may agree to
accrue up to a maximum of five (5) rostered days off in spe-
cial circumstances such as where there are regular and sub-
stantial fluctuations in production requirements in any year.

Where such agreement has been reached the accrued rostered
days off must be taken within 12 months from the date of
agreement and each 12 months thereafter.

It is understood between the parties that the involvement of
the union or unions concerned would be necessary in cases
where it or they have members in the plants concerned and
not in non-union establishments.

(4) (a) Procedures shall be established for in-plant discus-
sions, the objective being to agree on the method of imple-
menting a 38-hour week in accordance with Clause 13.�Hours
and shall entail an objective review of current practices to
establish where improvements can be made and implemented.

(b) The procedures should allow for in-plant discussions to
continue even though all matters may not be resolved by May
17, 1982.

(c) The procedures should make suggestions as to the re-
cording of understandings reached and methods of communi-
cating agreements and understandings to all employees,
including the overcoming of language difficulties.

(d) The procedures should allow for the monitoring of agree-
ments and understandings reached in-plant.

(e) In cases where agreement cannot be reached in-plant in
the first instance or where problems arise after initial agree-
ments or understandings have been achieved in-plant, a for-
mal monitoring procedure shall apply. The basic steps in this
procedure shall be as applies with respect to special, anoma-
lous or extraordinary problems as prescribed in paragraph (c)
of subclause (3) of this clause.

14.�OVERTIME
(1) (a) The provisions of this subclause apply to all employ-

ees other than those engaged on continuous shift work.
(b) Subject to the provisions of this subclause, all work done

beyond the ordinary working hours on any day, Monday to
Friday, inclusive, shall be paid for at the rate of time and one
half for the first two hours and double time thereafter.

For the purposes of this subclause, ordinary hours shall mean
the hours of work fixed in an establishment in accordance
with Clause 13.�Hours.

(c) (i) Work done on Saturdays after 12.00 noon or on Sun-
days shall be paid for at the rate of double time.

(ii) Work done on any day prescribed as a holiday under this
award shall be paid for at the rate of double time and a half.
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(d) Work done on Saturdays prior to 12.00 noon shall be
paid for at the rate of time and one half for the first two hours
and double time thereafter but this paragraph does not apply
in a case to which paragraphs (d) or (h) of subclause (1) of
Clause 13.�Hours applies.

(e) In computing overtime each day shall stand alone but
when an employee works overtime which continues beyond
midnight on any day, the time worked after midnight shall be
deemed to be part of the previous day�s work for the purposes
of this subclause.

(2) (a) The provisions of this subclause apply only to em-
ployees engaged on continuous shift work.

(b) Subject to the provisions of paragraph (c) of this
subclause all time worked in excess of or outside the ordinary
working hours, or on a shift other than a rostered shift, shall
be paid for at the rate of double time, except where an em-
ployee is called upon to work a sixth shift in not more than
one week in any four weeks, when the employee shall be paid
for such shift at time and a half for the first four hours and
double time thereafter.

For the purposes of this subclause, ordinary hours shall mean
the hours of work fixed in an establishment in accordance
with subclauses (3) and (4) of Clause 13.�Hours.

(c) Time worked in excess of the ordinary working hours
shall be paid for at ordinary rates�

(i) if it is due to private arrangements between the em-
ployees themselves; or

(ii) if it does not exceed two hours and is due to a reliev-
ing employee not coming on duty at the proper time;
or

(iii) if it is for the purpose of effecting the customary
rotation of shifts.

(3) (a) The provisions of this subclause apply to all employ-
ees.

(b) Except in the case of shifts to which Clause 4.�Shift
Work in PART II�CONSTRUCTION WORK of this award
applies overtime on shift work shall be based on the rate pay-
able for shift work.

(c) (i) When overtime work is necessary it shall, wherever
reasonably practicable, be so arranged that an employee has
at least ten consecutive hours off duty between the work of
successive days.

(ii) An employee (other than a casual employee) who works
so much overtime between the termination of the employee�s
ordinary work on one day and the commencement of the em-
ployee�s ordinary work on the next day that the employee has
not had at least ten consecutive hours off duty between those
times shall, subject to this paragraph, be released after com-
pletion of such overtime until the employee has had ten con-
secutive hours off duty without loss of pay for ordinary working
time occurring during such absence.

(iii) If, on instructions of the employer, such an employee
resumes or continues work without having had such ten con-
secutive hours off duty, the employee shall be paid at double
rates until released from duty and shall then be entitled to be
absent for such period of ten consecutive hours off duty with-
out loss of pay for ordinary working time occurring during
such absence.

(iv) Where an employee (other than a casual employee or an
employee engaged on continuous shift work) is called into
work on a Sunday or holiday prescribed under this award pre-
ceding an ordinary working day, the employee shall, wher-
ever reasonably practicable, be given ten consecutive hours
off duty before the employee�s usual starting time on the next
day. If this is not practicable, then the provisions of sub-para-
graphs (ii) and (iii) of this paragraph shall apply mutatis
mutandis.

(v) The provisions of this paragraph shall apply in the case
of shift employees who rotate from one shift to another, as if
eight hours were substituted for ten hours when overtime is
worked�

(aa) for the purpose of changing shift rosters; or
(bb) where a shift employee does not report for duty; or
(cc) where a shift is worked by arrangement between the

employees themselves.

(vi) Overtime worked as a result of a recall shall not be
regarded as overtime for the purpose of this paragraph when
the actual time worked is less than three hours on such recall
or on each of such recalls.

(d) When an employee is recalled to work after leaving the
job:

(i) the employee shall be paid for at least three hours at
overtime rates;

(ii) time reasonably spent in getting to and from work
shall be counted as time worked.

(e) When an employee is instructed by the employer to hold
in readiness at the employee�s place of residence or other agreed
place of residence for a call to work after ordinary hours, the
employee shall be paid at ordinary rates for the time the em-
ployee so holds in readiness.

(f) Subject to the provisions of paragraph (g) of this
subclause, an employee required to work overtime for more
than two hours shall be supplied with a meal by the employer
or be paid $6.60 for a meal and, if owing to the amount of
overtime worked, a second or subsequent meal is required,
the employee shall be supplied with each such meal by the
employer or be paid $4.50 for each meal so required.

(g) The provisions of paragraph (f) of this subclause do not
apply:

(i) in respect of any period of overtime for which the
employee has been notified of the requirement on
the previous day or earlier.

(ii) to any employee who lives in the locality in which
the place of work is situated in respect of any meal
for which the employee can reasonably go home.

(h) If an employee to whom sub-paragraph (i) of paragraph
(g) of this subclause applies has, as a consequence of the no-
tification referred to in that paragraph, provided a meal or
meals and is not required to work overtime or is required to
work less overtime than the period notified, the employee shall
be paid, for each meal provided and not required, the appro-
priate amount prescribed in paragraph (f) of this subclause.

(i) (i) An employer may require any employee to work rea-
sonable overtime at overtime rates and such employee shall
work overtime in accordance with such requirements.

The assignment of overtime by an employer to an employee
shall be based on specific work requirements and the practice
of �one in, all in� overtime shall not apply.

(ii) No union or association party to this award, or employee
or employees covered by this award, shall in any way, whether
directly or indirectly, be a party to or concerned in any ban,
limitation, or restriction upon the working of overtime in ac-
cordance with the requirements of this subclause.

(4) The provisions of this clause do not operate so as to re-
quire payment of more than double time rates, or double time
and a half on a holiday prescribed under this award, for any
work except and to the extent that the provisions of Clause 18.�
Special Rates and Provisions of this award apply to that work.

15.�SHIFT WORK
(1) The provisions of this clause apply to shift work whether

continuous or otherwise.
(2) An employer may work the establishment on shifts but

before doing so shall give notice of the intention to the union
or unions concerned and of the intended starting and finish-
ing times of ordinary working hours of the respective shifts.

(3) (a) Where any particular process is carried out on shifts
other than day shift, and less than five consecutive afternoon
or five consecutive night shifts are worked on that process,
then employees employed on such afternoon or night shifts
shall be paid at overtime rates.

Provided that where the ordinary hours of work normally
worked in an establishment are worked on less than five days
then the provision of paragraph (a) shall be as if that number
of consecutive shifts were substituted for five consecutive
shifts.

(b) The sequence of work shall not be deemed to be broken
under the preceding paragraph by reason of the fact that work
on the process is not carried out on a Saturday or Sunday or
any other day that the employer observes a shut down for the
purpose of allowing a 38 hour week or on any holiday.
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(4) Where a shift commences at or after 11.00pm on any
day, the whole of that shift shall be deemed, for the purposes
of this award, to have been worked on the following day.

(5) A shift employee when on afternoon or night shift shall
be paid, for such fifteen per cent more than the employee�s
ordinary rate prescribed by this award.

(6) (a) All work performed on a rostered shift, when the
major portion of such shift falls on a Saturday, Sunday or a
holiday, shall be paid for as follows�

Saturday�at the rate of time and one half.
Sunday at the rate of time and three quarters.
Holidays�at the rate of double time.

(b) These rates shall be paid in lieu of the shift allowances
prescribed in subclause (5) of this clause.

(7) A continuous shift employee who is not required to work
on a holiday which falls on the employee�s rostered day off
shall be allowed a day�s leave with pay to be added to annual
leave or taken at some other time if the employee so agrees.

16.�PAYMENT OF WAGES
(1) Each employee shall be paid the appropriate rate shown

in Clause 31.�Wages and Supplementary Payments of Part
I�General or Clause 10.�Wages of Part II�Construction
Work of this award. Subject to subclause (2) of this clause
payment shall be pro rata where less than the full week is
worked.

(2) From the date that a 38-hour week system is implemented
by an employer wages shall be paid as follows�

(a) Actual 38 ordinary hours
In the case of an employee whose ordinary hours of
work are arranged in accordance with placitum (i)
or (ii) of paragraph (a) of subclause (3) of Clause
13.�Hours of this award so that the employee works
38 ordinary hours each week, wages shall be paid
weekly or fornightly according to the actual ordi-
nary hours worked each week or fornight.

(b) Average of 38 ordinary hours
Subject to subclauses (3) and (4) hereof, in the case
of an employee whose ordinary hours of work are
arranged in accordance with placitum (iii) or (iv) of
paragraph (a) of subclause (3) of Clause 13.�Hours
of this award, so that the employee works an aver-
age of 38 ordinary hours each week during a par-
ticular work cycle, wages shall be paid weekly or
fortnightly according to a weekly average of ordi-
nary hours worked even though more or less than 38
ordinary hours may be worked in any particular week
of the work cycle.

SPECIAL NOTE�Explanation of Averaging System
As provided in paragraph (b) of this subclause an employee

whose ordinary hours may be more or less than 38 in any
particular week of a work cycle, is to be paid the wage on the
basis of an average of 38 ordinary hours so as to avoid fluctu-
ating wage payments each week. An explanation of the aver-
aging system of paying wages is set out below:

(i) Clause 13.�Hours in subclause (3) of paragraph
(a) sub-paragraphs (iii) and (iv) provides that in
implementing a 38-hour week the ordinary hours
of an employee may be arranged so that the em-
ployee is entitled to a day off, on a fixed day or
rostered day basis, during each work cycle. It is
in these circumstances that the averaging system
would apply.

(ii) If the 38 hour week is to be implemented so as to
give an employee a day off in each work cycle
this would be achieved if, during a work cycle of
28 consecutive days (that is, over four consecu-
tive weeks) the employee�s ordinary hours were
arranged on the basis that for three of the four
weeks the employee worked 40 ordinary hours
each week and in the fourth week worked 32 or-
dinary hours. That is, the employee would work
for 8 ordinary hours each day, Monday to Friday
inclusive for three weeks and 8 ordinary hours
on four days only in the fourth week�a total of
19 days during the work cycle.

(iii) In such a case the averaging system applies and the
weekly wage rates for ordinary hours of work appli-
cable to the employee shall be the average weekly
wage rates set out for the employee�s classification
in Clause 31.�Wages and Supplementary Payments
of PART I�GENERAL or Clause 10.�Wages of
PART II�CONSTRUCTION WORK of this award,
and shall be paid each week even though more or
less than 38 ordinary hours are worked that week.
In effect, under the averaging system, the employee
accrues a �credit� each day the employee works ac-
tual ordinary hours in excess of the daily average
which would otherwise be 7 hours 36 minutes. This
�credit� is carried forward so that in the week of the
cycle that the employee works only four days, the
actual pay would be for an average of 38 ordinary
hours even though, that week, the employee works a
total of 32 ordinary hours.
Consequently, for each day an employee works 8
ordinary hours the employee accrues a �credit� of
24 minutes (0.4 hours). The maximum �credit� the
employee may accrue under this system is 0.4 hours
on 19 days; that is, a total of 7 hours 36 minutes.

(iv) As provided in subclause (3) of this clause, an em-
ployee will not accrue a �credit� for each day the
employee is absent from duty other than on annual
leave, long service leave, holidays prescribed under
this award, paid sick leave, workers� compensation
or bereavement leave.

(3) Absences from Duty
(a) An employee whose ordinary hours are arranged in

accordance with placitum (iii) or (iv) of paragraph
(a) of subclause (3) of Clause 13.�Hours of this
award and who is paid wages in accordance with
paragraph (a) of subclause (2) hereof and is absent
from duty (other than on annual leave, long service
leave, holidays prescribed under this award, paid sick
leave, workers� compensation or bereavement leave)
shall, for each day the employee is so absent, lose
average pay for that day calculated by dividing the
employee�s average weekly wage rate by 5.
An employee who is so absent from duty for part of
a day shall lose average pay for each hour the em-
ployee is absent by dividing the employee�s average
daily pay rate by 8.

(b) Provided when such an employee is absent from duty
for a whole day the employee will not accrue a
�credit� because the employee would not have
worked ordinary hours that day in excess of 7 hours
36 minutes for which the employee would otherwise
have been paid. Consequently, during the week of
the work cycle the employee is to work less than 38
ordinary hours the employee will not be entitled to
average pay for that week. In that week, the average
pay will be reduced by the amount of the �credit�
the the employee does not accrue for each whole
day during the work cycle the employee is absent.
The amount by which an employee�s average weekly
pay will be reduced when the employee is absent
from duty (other than on annual leave, long service
leave, holidays prescribed under this award, paid sick
leave, workers� compensation or bereavement leave)
is to be calculated as follows:

Total of �credits� not accrued during cycle       average weekly pay
X   �������

38
Examples
(An employee�s ordinary hours are arranged so that the

employee works 8 ordinary hours on five days of each week
for 3 weeks and 8 ordinary hours on four days of the fourth
week).

1. Employee takes one day off without authorisation in first
week of cycle.

Week of Cycle Payment
1st week = average weekly pay

less one day�s pay (ie. 1/5th)
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Week of Cycle Payment
2nd and 3rd
weeks = average weekly pay each week
4th week = average pay

less credit not accrued on day of
absence

= average pay
less 0.4 hours x average weekly pay

38
2. Employee takes each of the 4 days off without authorisa-

tion in the 4th week.
Week of Cycle Payment
1st, 2nd and
3rd weeks = average pay each week
4th week = average pay

less 4/5ths of average pay for the
four days absent
less total of credits not accrued that
week

= 1/5th average pay
less 4 x 0.4 hours x average weekly pay

38
= 1/5th average pay

less 1.6 hours x average weekly pay
38

(4) Alternative Method of Payment
An alternative method of paying wages to that prescribed by

subclauses (2) and (3) of this clause may be agreed between the
employer and the majority of the employees concerned.

(5) Day Off Coinciding with Pay Day
In the event that an employee, by virtue of the arrangement

of the employee�s ordinary working hours, is to take a day off
duty on a day which coincides with pay day, such employee
shall be paid no later than the working day immediately fol-
lowing pay day. Provided that, where the employer is able to
make suitable arrangements, wages may be paid on the work-
ing day preceding pay day.

(6) Payment by cheque or electronic fund transfer
Where an employee and the employer agree, the employ-

ee�s wages may be paid by cheque or direct transfer into the
employee�s bank (or other recognised financial institution)
account. Notwithstanding this provision, if the employer and
the majority of employees agree, all employees may be paid
their wages by cheque or direct transfer into an employee�s
bank (or other recognised financial institution) account.

(7) Termination of Employment
An employee who lawfully leaves the employment or is dis-

missed for reasons other than misconduct shall be paid all
monies due at the termination of service with the employer.

Provided that in the case of an employee whose ordinary
hours are arranged in accordance with sub-paragraphs (iii) or
(iv) of paragraph (a) of subclause (3) of Clause 13.�Hours of
this award and who is paid average pay and who has not taken
the day off due to the employee during the work cycle in which
the employment is terminated, the wages due to that employee
shall include a total of credits accrued during the work cycle
as detailed in the Special Note following paragraph (b) of
subclause (2) of this clause.

Provided further, where the employee has taken a day off
during the work cycle in which the employment is terminated,
the wages due to that employee shall be reduced by the total
of credits which have not accrued during the work cycle.

(8) Details of Payments to be given
Where an employee requests the employer to state in writ-

ing with respect to each week�s wages the amount of wages to
which the employee is entitled, the amount of deductions made
therefrom, the net amount being paid, and the number of hours
worked, the employer shall do so not less than two hours be-
fore the employee is paid.

(9) Calculation of Hourly Rate
Except as provided in subclause (3) of this clause the ordi-

nary rate per hour shall be calculated by dividing the appro-
priate weekly rate by 38.

17.�TIME AND WAGES RECORD
(1) Each employer shall keep a time and wages book show-

ing the name of each employee, the nature of the employee�s
work, the hours worked each day, and the wages and allow-
ances paid each week. Any system of automatic recording by
means of machines shall be deemed to comply with this pro-
vision to the extent of the information recorded.

(2) The time and wages record shall be open for inspection
by a duly accredited official of the union during the usual
office hours, at the employer�s office or other convenient place,
and the official shall be allowed to take extracts therefrom.
The employer�s works shall be deemed to be a convenient
place for the purpose of this subclause but if for any reason
the record be not available at the works when the official calls
to inspect it, it shall be made available for inspection within
24 hours, either at the employer�s office or at the works.

18.�SPECIAL RATES AND PROVISIONS
(1) Height Money:

An employee shall be paid an allowance of $1.57 for
each day on which the employee works at a height of
15.5 metres or more above the nearest horizontal plane,
but this provision does not apply to linesmen nor to rig-
gers and splicers on ships and buildings.

(2) Dirt Money:
An employee shall be paid an allowance of 33 cents

per hour when engaged on work of an unusually dirty
nature where clothes are necessarily unduly soiled or dam-
aged or boots are unduly damaged by the nature of the
work done.

(3) Grain Dust:
Where any dispute arises at a bulk grain handling in-

stallation due to the presence of grain dust in the atmos-
phere and the Board of Reference determines that
employees employed under this award are unduly affected
by that dust, the Board may, subject to such conditions as
it deems fit to impose, fix an allowance or allowances
not exceeding 55 cents per hour.

(4) Confined Space:
An employee shall be paid an allowance of 39 cents

per hour when, because of the dimensions of the com-
partment or space in which the employee is working, the
employee is required to work in a stooped or otherwise
cramped position, or without proper ventilation.

(5) Diesel Engine Ships:
The provisions of subclauses (2) and (4) hereof do not

apply to an employee when the employee is engaged on
work below the floor plates in diesel engine ships, but
the employee shall be paid an allowance of 55 cents per
hour whilst so engaged.

(6) Boiler Work:
An employee required to work in a boiler which has

not been cooled down shall be paid at the rate of time and
one-half for each hour or part of an hour so worked in
addition to any allowance to which the employee may be
entitled under subclauses (2) and (4) of this clause.

(7) Hot Work:
An employee shall be paid an allowance of 33 cents

per hour when the employee works in the shade in any
place where the temperature is raised by artificial means
to between 46.1 and 54.4 Celsius.

(8) (a) Where, in the opinion of the Board of Reference, the
conditions under which work is to be performed are, by rea-
son of excessive heat, exceptionally oppressive, the Board
may�

(i) fix an allowance, or allowances, not exceeding the
equivalent of half the ordinary rate;

(ii) fix the period (including a minimum period) during
which any allowance so fixed is to be paid; and

(iii) prescribe such other conditions, relating to the pro-
vision of protective clothing or equipment and the
granting of rest periods, as the Board sees fit.

(b) The provisions of paragraph (a) of this subclause do not
apply unless the temperature in the shade at the place of work
has been raised by artificial means beyond 54.4 degrees celsius.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.560

(c) An allowance fixed pursuant to paragraph (a) of this
subclause includes any other allowance which would other-
wise be payable under this clause.

(9) Tarring Pipes:
The provisions of subclauses (2) and (4) hereof do not

apply to an employee engaged in tarring pipes in the Cast
Pipe Section but the employee shall, in lieu thereof, be
paid an allowance of 53 cents per day whilst so engaged.

(10) Percussion Tools:
An employee shall be paid an allowance of 19 cents

per hour when working a pneumatic rivetter tools of the
percussion type.

(11) Chemical, Artificial Manure and Cement Works:
An employee, other than a general labourer, in chemi-

cal, artificial manure and cement works, in respect of all
work done in and around the plant outside the machine
shop, shall be paid an allowance calculated at the rate of
$8.10 per week. This allowance shall be paid during over-
time but shall not be subject to penalty additions. An
employee receiving this allowance is not entitled to any
other allowance under this clause.

(12) Abattoirs and Tallow Rendering Works:
An employee, employed in and about an abattoir or in

a rendering section of a tallow works shall be paid an
allowance calculated at the rate of $10.70 per week. The
allowance shall be paid during overtime but shall not be
subject to penalty additions. An employee receiving this
allowance is not entitled to receive any other allowance
under this clause.

(13) An employee who is employed at a timber sawmill or is
sent to work at a timber sawmill shall be paid for the time
there engaged a disability allowance equivalent to what the
majority of the employees at the mill receive under the appro-
priate award. The allowance shall be paid during overtime but
shall not be subject to penalty additions. An employee receiv-
ing this allowance is not entitled to receive any other allow-
ance under this clause with the exception of that prescribed in
subclause (1), Height Money.

(14) Phosphate Ships:
An employee shall be paid an allowance of 47 cents for

each hour the employee works in the holds or �tween decks
of ships which, immediately prior to such work, have
carried phosphatic rock, but this subclause only applies
if and for as long as the holds and �tween decks are not
cleaned down.

(15) An employee who is sent to work on any gold mine
shall be paid an allowance of such amount as will afford the
employee a wage not less than he/she would be entitled to
receive pursuant to the award which would apply if such em-
ployee was employed in the gold mine concerned.

(16) An employee who is required to work from a ladder
shall be provided with an assistant on the ground where it is
reasonably necessary for the employee�s safety.

(17) The work of an electrical fitter shall not be tested by an
employee of a lower grade.

(18) Special Rates Not Cumulative:
Where more than one of the disabilities entitling an

employee to extra rates exists on the same job, the em-
ployer shall be bound to pay only one rate, namely�the
highest for the disabilities prevailing. Provided that this
subclause shall not apply to confined space, dirt money,
height money, or hot work, the rates for which are cumu-
lative.

(19) Protective Equipment:
(a) An employer shall have available a sufficient supply

of protective equipment as, for example, goggles (in-
cluding anti-flash goggles), glasses, gloves, mitts,
aprons, sleeves, leggings, gumboots, ear protectors,
helmets, or other efficient substitutes thereof) for use
by employees when engaged on work for which some
protective equipment is reasonably necessary.

(b) An employee shall sign an acknowledgement when
issued with any article of protective equipment and
shall return that article to the employer when fin-
ished using it or on leaving employment.

(c) An employee to whom an article of protective equip-
ment has been issued shall not lend that article to
another employee and if the employee does both
employees shall be deemed guilty of wilful miscon-
duct.

(d) An article of protective equipment which has been
used by an employee shall not be issued by the em-
ployer to another employee until it has been effec-
tively sterilised but this paragraph only applies where
sterilisation of the article is practicable and is rea-
sonably necessary.

(e) Adequate safety gear (including insulating gloves,
mats and/or shields where necessary) shall be pro-
vided by employers for employees required to work
on live electrical equipment.

(20) (a) Subject to the provisions of this clause, an employee
whilst employed on foundry work shall be paid a disability
allowance of 23 cents for each hour worked to compensate
for all disagreeable features associated with foundry work in-
cluding heat, fumes, atmospheric conditions, sparks, damp-
ness, confined spaces, and noise.

(b) The foundry allowance herein prescribed shall also ap-
ply to apprentices and unapprenticed juniors employed in foun-
dries; provided that where an apprentice is, for a period of
half a day or longer, away from the foundry for the purpose of
receiving tuition, the amount of foundry allowance paid to the
employee shall be decreased proportionately.

(c) The foundry allowance herein prescribed shall be in lieu
of any payment otherwise due under this clause and does not
in any way limit an employer�s obligations to comply with all
relevant requirements of Acts and Regulations relative to con-
ditions in foundries.

(d) For the purpose of this subclause �foundry work� shall
mean�

 (i) Any operation in the production of castings by cast-
ing metal in moulds made of sand, loam, metal,
moulding composition or other material or mixture
of materials, or by shell moulding, centrifugal cast-
ing or continuous casting; and

 (ii) where carried on as an incidental process in con-
nection with and in the course of production to
which paragraph (i) of this definition applies, the
preparation of moulds and cores (but not in the
making of patterns and dies in a separate room),
knock out processes and dressing operations, but
shall not include any operation performed in con-
nection with�
(aa) non-ferrous die casting (including gravity and

pressure);
(bb) casting of billets and/or ingots in metal

moulds;
(cc) continuous casting of metal into billets;
(dd) melting of metal for use in printing;
(ee) refining of metal.

(21) An employee, holding either a Third Year First Aid
Medallion of the St. John Ambulance Association or a �C�
Standard Senior First Aid Certificate of the Australian Red
Cross Society, appointed by the employer to perform first aid
duties, shall be paid $6.35 per week in addition to the em-
ployee�s ordinary rate.

(22) An electronics tradesperson, an electrician special class,
an electrical fitter and/or armature winder or an electrical in-
staller who holds and, in the course of employment may be
required to use, a current �A� Grade or �B� Grade license
issued pursuant to the relevant regulation in force on the 28th
day of February 1978 under the Electricity Act 1945, shall be
paid an allowance of $13.20 per week.

19.�CAR ALLOWANCE
(1) Where an employee is required and authorised to use his

own motor vehicle in the course of the employee�s duties the
employee shall be paid an allowance not less than that pro-
vided for in the table set out hereunder. Notwithstanding any-
thing contained in this subclause the employer and the
employee may make any other arrangement as to car allow-
ance not less favourable to the employee.
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(2) Where an employee in the course of a journey travels
through two or more of the separate areas, payment at the
rates prescribed herein shall be made at the appropriate rate
applicable to each of the separate areas traversed.

(3) A year for the purpose of this clause shall commence on the 1st
day of July and end on the 30th day of June next following.

RATES OF HIRE FOR USE OF EMPLOYEE�S
OWN VEHICLE ON EMPLOYER�S BUSINESS

MOTOR CAR
Engine Displacement

Area and Details (in Cubic Centimetres)

Rate per kilometre (Cents)
Distance Travelled Each Over  Over  1600cc
Year on Employer�s Business 2600cc 1600cc  & under

- 2600cc
Metropolitan Area   51.6   46.2   40.2
South West Land Division   52.8   47.4   41.2
North of 23.5 South Latitude  58.0   52.2   45.4
Rest of the State   54.6   48.9   42.5
Motor Cycle (in all areas) 17.8¢ per kilometre

(4) �Metropolitan Area� means that area within a radius of
fifty kilometres from the Perth Railway Station.

�South West Land Division� means the South West Land
Division as defined by Section 28 of the Land Act 1933-1971
excluding the area contained within the Metropolitan Area.

20.�FARES AND TRAVELLING TIME
(1) (a) An employee, who, on any day, or from day to day is

required to work at a job away from the accustomed work-
shop or depot shall, at the direction of the employer, present
for work at such job at the usual starting time.

(b) An employee to whom paragraph (a) of this subclause
applies shall be paid at ordinary rates for time spent in travel-
ling between the employee�s home and the job and shall be
reimbursed for any fares incurred in such travelling, but only
to the extent that the time so spent and the fares so incurred
exceed the time normally spent and the fares normally incurred
in travelling between the employee�s home and the accustomed
workshop or depot.

(c) An employee who with the approval of the employer
uses a personal means of transport for travelling to or from
outside jobs shall be paid the amount of excess fares and trav-
elling time which the employee would have incurred in using
public transport unless the employee has an arrangement with
the employer for a regular allowance.

(2) For travelling during working hours from and to the em-
ployer�s place of business or from one job to another, an em-
ployee shall be paid by the employer at ordinary rates. The
employer shall pay all fares and reasonable expenses in con-
nection with such travelling.

21.�DISTANT WORK
(1) Where an employee is directed by the employer to pro-

ceed to work at such a distance that the employee cannot re-
turn home each night and the employee does so, the employer
shall provide the employee with suitable board and lodging or
shall pay the expenses reasonably incurred by the employee
for board and lodging.

(2) The provisions of subclause (1) of this clause do not
apply with respect to any period during which the employee is
absent from work without reasonable excuse and in such a
case, where the board and lodging is supplied by the employer,
the employer may deduct from moneys owing or which may
become owing to the employee an amount equivalent to the
value of that board and lodging for the period of the absence.

(3) (a) The employer shall pay all reasonable expenses in-
cluding fares, transport of tools, meals and, if necessary, suit-
able overnight accommodation incurred by an employee who
is directed by the employer to proceed to work pursuant to
subclause (1) of this clause and who complies with such di-
rection.

(b) The employee shall be paid at ordinary rate of pay for
the time up to a maximum of eight hours in any one day in-
curred in travelling pursuant to the employer�s direction.

(4) An employee, to whom the provisions of subclause (1)
of this clause apply, shall be paid an allowance of $23.10 for

any weekend the employee returns home from the job, but
only if�

(a) the employee advises the employer or the employ-
er�s agent of such intention not later than the Tues-
day immediately preceding the weekend in which
the employee so returns;

(b) the employee is not required for work during that
week-end;

(c) the employee returns to the job on the first working
day following the week-end; and

(d) the employer does not provide, or offer to provide,
suitable transport.

(5) Where an employee, supplied with board and lodging
by the employer, is required to live more than 800 metres from
the job, the employee shall be provided with suitable trans-
port to and from that job or be paid an allowance of $10.20
per day, provided that where the time actually spent in travel-
ling either to or from the job exceeds 20 minutes, that excess
time shall be paid for at ordinary rates whether or not suitable
transport is supplied by the employer.

22.�LOCATION ALLOWANCES
(1) Subject to the provisions of this clause, in addition to

the rates prescribed in the wages clause of this award, an em-
ployee shall be paid the following weekly allowances when
employed in the towns prescribed hereunder. Provided that
where the wages are prescribed as fortnightly rates of pay,
these allowances shall be shown as fortnightly allowances.

TOWN PER
WEEK

$
Agnew 14.80
Argyle (see subclause (12)) 38.50
Balladonia 14.60
Barrow Island 25.10
Boulder 6.10
Broome 23.60
Bullfinch 7.00
Carnarvon 12.00
Cockatoo Island 25.90
Coolgardie 6.10
Cue 15.10
Dampier 20.40
Denham 12.00
Derby 24.50
Esperance 4.50
Eucla 16.50
Exmouth 21.10
Fitzroy Crossing 29.60
Goldsworthy 13.50
Halls Creek 33.70
Kalbarri 5.00
Kalgoorlie 6.10
Kambalda 6.10
Karratha 24.20
Koolan Island 25.90
Koolyanobbing 7.00
Kununurra 38.50
Laverton 15.00
Learmonth 21.10
Leinster 14.80
Leonora 15.00
Madura 15.60
Marble Bar 36.70
Meekatharra 13.00
Mt Magnet 16.10
Mundrabilla 16.10
Newman 14.20
Norseman 12.50
Nullagine 36.60
Onslow 25.10
Pannawonica 19.10
Paraburdoo 19.00
Port Hedland 20.30
Ravensthorpe 7.90
Roebourne 27.80
Sandstone 14.80
Shark Bay 12.00
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TOWN PER
WEEK

$
Shay Gap 13.50
Southern Cross 7.00
Telfer 34.10
Teutonic Bore 14.80
Tom Price 19.00
Whim Creek 24.00
Wickham 23.40
Wiluna 15.10
Wittenoom 32.50
Wyndham 36.40

(2) Except as provided in subclause (3) of this clause, an
employee who has:

(a) a dependant shall be paid double the allowance pre-
scribed in subclause (1) of this clause;

(b) a partial dependant shall be paid the allowance pre-
scribed in subclause (1) of this clause plus the dif-
ference between that rate and the amount such partial
dependant is receiving by way of a district or loca-
tion allowance.

(3) Where an employee:
(a) is provided with board and lodging by his/her em-

ployer, free of charge;
or

(b) is provided with an allowance in lieu of board and
lodging by virtue of the award or an Order or Agree-
ment made pursuant to the Act;

such employee shall be paid 66 2/3 per cent of the allowances
prescribed in subclause (1) of this clause.

The provisions of paragraph (b) of this subclause shall have
effect on and from the 24th day of July, 1990.

(4) Except where an employee is eligible for payment of an
additional allowance under subclause (2) of this clause, but
on 31 December 1987 was in receipt of an amount in excess
of that under General Order 603 of 1987, that employee shall
continue to receive the allowance at the higher rate until 1
July 1988 when the difference between the rate being paid
and that due under subclause (2) of this clause shall be re-
duced by 33 1/3%; the difference remaining on 1 January 1989
shall be reduced by 50% from that date and payment in ac-
cordance with subclause (2) of this clause will be implemented
on 1 July 1989.

(5) Subject to subclause (2) of this clause, junior employ-
ees, casual employees, part-time employees, apprentices re-
ceiving less than adult rate and employees employed for less
than a full week shall receive that proportion of the location
allowance as equates with the proportion that their wage for
ordinary hours that week is to the adult rate for the work per-
formed.

(6) Where an employee is on annual leave or receives pay-
ment in lieu of annual leave he/she shall be paid for the period
of such leave the location allowance to which he/she would
ordinarily be entitled.

(7) Where an employee is on long service leave or other
approved leave with pay (other than annual leave) he/she
shall only be paid location allowance for the period of
such leave he/she remains in the location in which he/she
is employed.

(8) For the purposes of this clause:
(a) �Dependant� shall mean�

(i) a spouse or defacto spouse; or
(ii) a child where there is no spouse or defacto

spouse;
who does not receive a district or location allow-
ance, but shall exclude a dependant whose salary/
wage package includes a consideration of the pur-
poses for which the location allowance is payable
pursuant to the provisions of this clause.

(b) �Partial Dependant� shall mean a �dependant� as
prescribed in paragraph (a) of this subclause who
receives a district or location allowance which is less
than the location allowance prescribed in subclause
(1) of this clause.

(9) Where an employee is employed in a town or location
not specified in this clause the allowance payable for the pur-
pose of subclause (1) of this clause shall be such amount as
may be agreed between Australian Mines and Metals Asso-
ciation, the Chamber of Commerce and Industry of Western
Australia and the Trades and Labor Council of Western Aus-
tralia or, failing such agreement, as may be determined by the
Commission. Provided that, pending any such agreement or
determination, the allowance payable for that purpose shall
be an amount equivalent to the district allowance in force un-
der this Award for that town or location on 1 June 1980.

(10) Nothing herein contained shall have the effect of re-
ducing any �district allowance� payable to any employee sub-
ject to the provision of this Award whilst that employee as at 1
June 1980 remains employed by his/her present employer.

(11) Subject to the making of a General Order pursuant to
s.50 of the Act, that part of each location allowance represent-
ing prices shall be varied from the beginning of the first pay
period commencing on or after the 1st day in July of each year
in accordance with the annual percentage change in the Con-
sumer Price Index (excluding housing), for Perth measured to
the end of the immediately preceding March quarter, the cal-
culation to be taken to the nearest ten cents.

(12) The allowance prescribed for Argyle is equated to that
at Kununurra as an interim allowance. Liberty is reserved to
the parties to apply for a review of the allowance for Argyle in
the light of changed circumstances occurring after the date of
this Order.

23.�HOLIDAYS AND ANNUAL LEAVE
(1) (a) The following days or the days observed in lieu shall,

subject to this subclause and to paragraph (c) of subclause (1)
of Clause 14.�Overtime of this award, be allowed as holi-
days without deduction of pay, namely�

New Year�s Day, Australia Day, Good Friday, Easter
Monday, Anzac Day, Labour Day, Foundation Day, Sov-
ereign�s Birthday, Christmas Day and Boxing Day.

Provided that another day may be taken as a holiday by
arrangement between the parties in lieu of any of the days
named in this subclause.

Provided further that for an employee employed north
of the 26th parallel of south latitude or within the area
previously covered by Award No. 26 of 1950, Australia
Day, Easter Monday, Foundation Day, Sovereign�s Birth-
day and Boxing Day shall not be holidays but in lieu
thereof there shall be added one week to the annual leave
to which the employee is entitled under this clause.

(b) When any of the days mentioned in paragraph (a) hereof
falls on a Saturday or a Sunday the holiday shall be observed
on the next succeeding Monday and when Boxing Day falls
on a Sunday or on a Monday the holiday shall be observed on
the next succeeding Tuesday. In each case the substituted day
shall be a holiday without deduction of pay and the day for
which it is substituted shall not be a holiday.

(2) On any public holiday not prescribed as a holiday under
this award, the employer�s establishment or place of business
may be closed, in which case an employee need not present
for duty and payment may be deducted, but if work be done,
ordinary rates of pay shall apply.

(3) (a) Except as hereinafter provided a period of four con-
secutive weeks leave with payment as prescribed in paragraph
(b) hereof shall be allowed annually to an employee by the
employer after a period of twelve months continuous service
with that employer.

(b) (i) An employee before going on leave shall be paid the
wages the employee would have received in respect of the
ordinary time the employee would have worked had the em-
ployee not been on leave during the relevant period.

(ii) Subject to paragraph (c) hereof an employee shall, where
applicable, have the amount of wages to be received for an-
nual leave calculated by including the following where appli-
cable.

(aa) The rate applicable to the employee as prescribed in
Clause 31.�Wages and Supplementary Payments
of Part I�General or Clause 10.�Wages of Part
II�Construction Work of this award and the rates
prescribed by subclauses (11), (12) and (13) of
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Clause 18.�Special Rates and Provisions and
Clause 22.�Location Allowances of this award and;

(bb) Subject to paragraph (c) (ii) hereof the rate prescribed
for work in ordinary time by Clause 15.�Shift Work
of the award according to the employee�s roster or
projected roster including Saturday and Sunday
shifts;

(cc) The rate payable pursuant to Clause 7.�Higher
Duties calculated on a daily basis, which the em-
ployee would have received for ordinary time dur-
ing the relevant period whether on a shift roster or
otherwise;

(dd) Any other rate to which the employee is entitled in
accordance with the contract of employment for or-
dinary hours of work; provided that this provision
shall not operate so as to include any payment which
is of a similar nature to or is paid for the same rea-
sons as or is paid in lieu of those payments prescribed
by Clause 14.�Overtime, Clause 18.�Special Rates
and Provisions (Clause 5.�Special Rates and Pro-
visions in PART II CONSTRUCTION WORK),
Clause 19.�Car Allowance, Clause 20.�Fares and
Travelling Time (Clause 6.�Allowance for Travel-
ling and Employment in Construction Work in PART
II�CONSTRUCTION WORK) or Clause 21.�
Distant Work (Clause 7.�Distant Work in PART II�
CONSTRUCTION WORK) of this award, nor any
payment which might have become payable to the
employee as reimbursement for expenses incurred.

(c) In addition to the payment prescribed in paragraph (b)
hereof, an employee shall receive a loading calculated on the
rate of wage prescribed by that paragraph. This loading shall
be as follows�

 (i) Day Employees�An employee who would have
worked on day work had the employee not been on
leave�a loading on 17½%.

 (ii) Shift Employees�An employee who would have
worked on shift work had the employee not been on
leave a loading of 17½%. Provided that where the em-
ployee would have received shift loadings prescribed
by Clause 15.�Shift Work and, if applicable, pay-
ment for work on a regularly rostered sixth shift in not
more than one week in any four weeks had the em-
ployee not been on leave during the relevant period
and such loadings would have entitled the employee
to a greater amount than the loading of 17½%, then
the shift loadings and, if applicable, the payment for
the said regularly rostered sixth shift shall be added to
the rate of wage prescribed by paragraph (b) (ii) (aa)
hereof in lieu of the 17½% loading.

Provided further, that if the shift loadings and, if
applicable, the payment for the said regularly rostered
sixth shift would have entitled the employee to a
lesser amount than the loading of 17½%, then such
loading of 17½% shall be added to the rate of wage
prescribed by paragraph (b) but not including para-
graph (b)(ii)(bb) hereof in lieu of the shift loadings
and the said payment.

(iii) Where annual leave is taken in accordance with para-
graph (b) of subclause (10) of this clause, the load-
ing referred to in this subclause shall be paid
regardless of length of service.

Except as prescribed in subclause (6) of this clause and
Clause 8.�Annual Leave Loading of Part II�Construction
Work of this Award, the loading prescribed by this paragraph
shall not apply to proportionate leave on termination.

(4) (a) A seven day shift employee, i.e. a shift employee
who is rostered to work regularly on Sundays and holidays
shall be allowed one week�s leave in addition to the leave to
which the employee is otherwise entitled under this clause.

(b) Where an employee with 12 months� continuous service
is engaged for part of a qualifying twelve-monthly period as a
seven day shift employee, the employee shall be entitled to
have the period of annual leave to which the employee is oth-
erwise entitled under this clause increased by one twelfth of a
week for each completed month the employee is continuously
so engaged.

 (5) If any award holiday falls within an employee�s period
of annual leave and is observed on a day which in the case of
that employee would have been an ordinary working day there
shall be added to that period one day being an ordinary work-
ing day for each such holiday observed as aforesaid.

(6) (a) An employee whose employment terminates after the
employee has completed a twelve monthly qualifying period
and who has not been allowed the leave prescribed under this
clause in respect of that qualifying period shall be given pay-
ment as prescribed in paragraphs (b) and (c) of subclause (3)
of this clause in lieu of that leave or, in a case to which
subclauses (9), (10) or (11) of this clause applies, in lieu of so
much of that leave as has not been allowed unless�

(i) the employee has been justifiably dismissed for mis-
conduct; and

(ii) the misconduct for which the employee has been
dismissed occurred prior to the completion of that
qualifying period.

(b) If, after one month�s continuous service in any qualify-
ing twelve monthly period an employee lawfully leaves the
employment or the employment is terminated by the employer
through no fault of the employee, the employee shall be paid
2.923 hours pay at the rate of wage prescribed by paragraph
(b) of subclause (3) of this clause, divided by thirty-eight, in
respect of each completed week of continuous service.

(7) Any time in respect of which an employee is absent from
work except time for which the employee is entitled to claim
sick pay or time spent on holidays or annual leave as pre-
scribed by this award shall not count for the purpose of deter-
mining the employee�s right to annual leave.

(8) In the event of an employee being employed by an
employer for portion only of a year, the employee shall
only be entitled, subject to subclause (6) of this clause, to
such leave on full pay as is proportionate to the employ-
ee�s length of service during that period with such em-
ployer, and if such leave is not equal to the leave given to
the other employees the employee shall not be entitled to
work or pay whilst the other employees of such employer
are on leave on full pay.

(9) Annual leave shall be given and taken in one or two
continuous periods. If the annual leave is given in two con-
tinuous periods then one of those two periods must be at least
three consecutive weeks. Provided that if the employer and an
employee so agree then the employee�s annual leave entitle-
ment may be given and taken in two separate periods, neither
of which is of at least three consecutive weeks, or in three
separate periods.

Provided further that an employee may, with the consent of
his/her employer, take short term annual leave not exceeding
five days in any calendar year, at a time or times separate from
any of the periods determined in accordance with this
subclause.

(10) Where an employer closes down the business, or a
section or sections thereof, for the purposes of allowing an-
nual leave to all or the bulk of the employees in the business,
or section or sections concerned, the following provisions shall
apply�

(a) The employer may by giving not less than one
month�s notice of the intention so to do, stand
off for the duration of the close down all employ-
ees in the business or section or sections con-
cerned.

(b) An employer may close down the business for one
or two separate periods for the purpose of granting
annual leave in accordance with this subclause. If
the employer closes down the business in two sepa-
rate periods one of those periods shall be for a pe-
riod of at least three consecutive weeks. Provided
that where the majority of the employees in the busi-
ness or section or sections concerned agree, the em-
ployer may close down the business in accordance
with this subclause in two separate periods neither
of which is of at least three consecutive weeks, or in
three separate periods. In such cases the employer
shall advise the employees concerned of the proposed
date of each close down before asking them for their
agreement.
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(11) (a) An employer may close down the business, or a
section or sections thereof, for a period of at least three con-
secutive weeks and grant the balance of the annual leave due
to an employee in one continuous period in accordance with a
roster. Provided that by agreement with the majority of em-
ployees concerned, an employer may close down the plant for
a period of at least 14 consecutive days including non-work-
ing days and grant the balance of the annual leave due to an
employee by mutual arrangement.

(b) An employer may close down the business, or a section
or sections thereof for a period of less than three consecutive
weeks and allow the balance of the annual leave due to an
employee in one or two continuous periods, either of which
may be in accordance with a roster. In such a case the granting
and taking of annual leave shall be subject to the agreement of
the employer and the majority of the employees in the busi-
ness, or a section or sections thereof respectively and before
asking the employees concerned for their agreement, the em-
ployer shall advise them of the proposed date of the close
down or close downs and the details of the annual leave ros-
ter.

(12) The provisions of this clause shall not apply to casual
employees.

24.�ABSENCE THROUGH SICKNESS
(1) (a) An employee who is unable to attend or remain at his

place of employment during the ordinary hours of work by
reason of personal ill health or injury shall be entitled to pay-
ment during such absence in accordance with the provisions
of this clause.

(i) Employee who actually works 38 ordinary hours each
week

An employee whose ordinary hours of work are arranged in
accordance with sub-paragraph (i) or (ii) of paragraph (a) of
subclause (3) of Clause 13.�Hours so that the employee ac-
tually works an average of 38 ordinary hours each week dur-
ing a particular work cycle shall be entitled to pay shall be
entitled to payment during such absence for the actual ordi-
nary hours absent.

(ii) Employee who works an average of 38 ordinary hours
each week

An employee whose ordinary hours of work are arranged in
accordance with sub-paragraph (iii) or (iv) of paragraph (a) of
subclause (3) of Clause 13.�Hours so that the employee works
an average of 38 ordinary hours each week during a particular
work cycle shall be entitled to pay during such absence calcu-
lated as follows:

duration of absence appropriate weekly rate
�������� X  ����������
ordinary hours normally 5
worked that day

An employee shall not be entitled to claim payment for
personal ill health or injury nor will the employee�s sick
leave entitlement be reduced if such ill health or injury
occurs on the week day the employee is to take off duty
in accordance with sub-paragraph (iii) or (iv) of para-
graph (a) of subclause (3) of Clause 13.�Hours of this
award.

(b) Notwithstanding the provisions of paragraph (a) of this
subclause an employer may adopt an alternative method of
payment of sick leave entitlements where the employer and
the majority of the employees so agree.

(c) Entitlement to payment shall accrue at the rate of one-
sixth of a week for each completed month of service with the
employer.

(d) If in the first or successive years of service with the em-
ployer an employee is absent on the ground of personal ill
health or injury for a period longer than the employee�s enti-
tlement to paid sick leave, payment may be adjusted at the
end of that year of service, or at the time the employee�s serv-
ices terminate, if before the end of that year of service, to the
extent that the employee has become entitled to further paid
sick leave during that year of service.

(2) The unused portions of the entitlement to paid sick leave
in any one year shall accumulate from year to year and subject
to this clause may be claimed by the employee if the absence

by reason of personal ill health or injury exceeds the period
for which entitlement has accrued during the year at the time
of the absence. Provided that an employee shall not be enti-
tled to claim payment for any period exceeding ten weeks in
any one year of service.

(3) To be entitled to payment in accordance with this clause
the employee shall as soon as reasonably practicable advise
the employer of his inability to attend for work, the nature of
his illness or injury and the estimated duration of the absence.
Provided that such advice, other than in extraordinary circum-
stances shall be given to the employer within 24 hours of the
commencement of the absence.

(4) The provisions of this clause do not apply to an em-
ployee who fails to produce a certificate from a medical prac-
titioner dated at the time of the absence or who fails to supply
such other proof of the illness or injury as the employer may
reasonably require provided that the employee shall not be
required to produce a certificate from a medical practitioner
with respect to absences of two days or less unless after two
such absences in any year of service the employer requests in
writing that the next and subsequent absences in that year if
any, shall be accompanied by such certificate.

(5) (a) Subject to the provisions of this subclause, the provi-
sions of this clause apply to an employee who suffers per-
sonal ill health or injury during the time when the employee is
absent on annual leave and an employee may apply for and
the employer shall grant paid sick leave in place of paid an-
nual leave.

(b) Application for replacement shall be made within seven
days of resuming work and then only if the employee was
confined to place of residence or a hospital as a result of the
employee personal ill health or injury for a period of seven
consecutive days or more and the employee produces a cer-
tificate from a registered medical practitioner that the employee
was so confined. Provided that the provisions of this para-
graph do not relieve the employee of the obligation to advise
the employer in accordance with subclause (3) of this clause
if the employee is unable to attend for work on the working
day next following the employee annual leave.

(c) Replacement of paid annual leave by paid sick leave shall
not exceed the period of paid sick leave to which the employee
was entitled at the time the employee proceeded on annual leave
and shall not be made with respect to fractions of a day.

(d) Where paid sick leave has been granted by the employer
in accordance with paragraphs (a), (b) and (c) of this subclause,
that portion of the annual leave equivalent to the paid sick
leave is hereby replaced by the paid sick leave and the re-
placed annual leave may be taken at another time mutually
agreed to by the employer and the employee or, failing agree-
ment, shall be added to the employee�s next period of annual
leave or, if termination occurs before then, be paid for in ac-
cordance with the provisions of Clause 23.�Holidays and
Annual Leave.

(e) Payment for replaced annual leave shall be at the
rate of wage applicable at the time the leave is subsequently
taken provided that the annual leave loading prescribed
in Clause 23.�Holidays and Annual Leave shall be
deemed to have been paid with respect to the replaced
annual leave.

(6) Where a business has been transmitted from one em-
ployer to another and the employee�s service has been deemed
continuous in accordance with subclause (3) of Clause 2 of
the Long Service Leave provisions published in Volume 66 of
the Western Australian Industrial Gazette at pages 1-4, the
paid sick leave standing to the credit of the employee at the
date of transmission from service with the transmittor shall
stand to the credit of the employee at the commencement of
service with the transmittee and may be claimed in accord-
ance with the provisions of this clause.

(7) The provisions of this clause with respect to payment do
not apply to employees who are entitled to payment under the
Workers� Compensation Act nor to employees whose injury
or illness is the result of the employee�s own misconduct.

(8) The provisions of this clause do not apply to casual em-
ployees.
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25.�LONG SERVICE LEAVE
The Long Service Leave provisions set out in Volume 66 of

the Western Australian Industrial Gazette at pages 1 to 4 both
inclusive, are hereby incorporated in and form part of this
award.

26.�REPRESENTATIVE INTERVIEWING
EMPLOYEES

(1) For the purpose of interviewing employees on legiti-
mate union business, a duly accredited union representative
shall have the right to enter employers� premises during the
midday meal break on the following conditions:

(a) that he/she produces his/her authority to the gate-
keeper or such other person as may be appointed by
the employer;

(b) that he/she interviews employees at places where they
are taking their meal or at such other place as is
mutually agreed; and

(c) that if an employer alleges that a representative is
unduly interfering with his/her work or is creating
dissatisfaction amongst his/her employees or is of-
fensive in his/her methods or is committing a breach
of any of the previous conditions, such employer may
refuse the right of entry but the representative shall
have the right to bring such refusal before a member
of the Western Australian Industrial Relations Com-
mission.

Provided that where certain employees are working under a
system of shift work which precludes a representative from
interviewing them during the midday meal break the repre-
sentative shall have the right to enter the employer�s premises
for the purpose of interviewing such employees at such time
and under such conditions as to notice as may be mutually
arranged by the representative and the employer, or failing
agreement at such times and under such conditions as a mem-
ber of the Western Australian Industrial Relations Commis-
sion may decide.

(2) In the case of a disagreement existing or anticipated con-
cerning any of the provisions of this award, an accredited rep-
resentative of the Union, on notifying the employer or the
employer�s representative, shall be permitted to enter the busi-
ness premises of the employer to view the work the subject of
any such disagreement but shall not interfere in any way with
the carrying out of such work.

27.�POSTING OF AWARD AND UNION NOTICES
The employer shall keep a copy of this award in a conven-

ient place in the workshop and the employer shall also pro-
vide a notice board for the posting of union notices.

28.�BOARD OF REFERENCE
(1) There shall be a Board of Reference consisting of a chair-

man and an equal number of employers� and employees� mem-
bers who shall be appointed pursuant to section 48 of the
Industrial Relations Act 1979 and regulation 16 of the Indus-
trial Commission Regulations 1980.

(2) The Board of Reference may allow, approve, fix, deter-
mine, or deal with�

(a) any matter or thing that, under the award, may re-
quire to be allowed, approved, fixed, determined or
dealt with by a Board of Reference; and

(b) any matter or thing arising under or out of the provi-
sions of an award, not involving the interpretation
of any such provision, which the Commission may
at any time, by order, authorise a Board of Refer-
ence to allow, approve, fix, determine or deal with,

in the manner and subject to the conditions specified in the
award or order, as the case may be.

29.�BEREAVEMENT LEAVE
(1) An employee, other than a casual employee, shall on the

death within Australia of a wife, husband, father, mother,
brother, sister, child or stepchild, be entitled on notice of leave
up to and including the day of the funeral of such relation and
such leave shall be without deduction of pay for a period not
exceeding the number of hours worked by the employee in
two ordinary working days. Proof of such death shall be fur-
nished by the employee to the satisfaction of the employer.

(2) Payment in respect of compassionate leave is to be made
only where the employee otherwise would have been on duty
and shall not be granted in any case where the employee con-
cerned would have been off duty in accordance with any shift
roster or on long service leave, annual leave, sick leave, work-
ers� compensation, leave without pay or on a Public holiday.

(3) For the purposes of this clause the pay of an employee
employed on shift work shall be deemed to include any usual
shift allowance.

30.�MATERNITY LEAVE
(1) Eligibility for Maternity Leave
An employee who becomes pregnant shall, upon produc-

tion to her employer of a certificate from a duly qualified
medical practitioner stating the presumed date of her confine-
ment, be entitled to maternity leave provided that she has had
not less than 12 months� continuous service with that employer
immediately preceding the date upon which she proceeds upon
such leave.

For the purposes of this clause:
(a) An employee shall include a part-time employee but

shall not include an employee engaged upon casual
or seasonal work.

(b) Maternity leave shall mean unpaid maternity leave.
(2) Period of Leave and Commencement of Leave

(a) Subject to subclauses (3) and (6) hereof, the period
of maternity leave shall be for an unbroken period
of from 12 to 52 weeks and shall include a period of
six weeks� compulsory leave to be taken immedi-
ately before the presumed date of confinement and a
period of six weeks� compulsory leave to be taken
immediately following confinement.

(b) An employee shall, not less than 10 weeks prior to
the presumed date of confinement, give notice in
writing to her employer stating the presumed date of
confinement.

(c) An employee shall give not less than four weeks�
notice in writing to her employer of the date upon
which she proposes to commence maternity leave,
stating the period of leave to be taken.

(d) An employee shall not be in breach of this order as a
consequence of failure to give the stipulated period
of notice in accordance with paragraph (c) hereof if
such failure is occasioned by the confinement oc-
curring earlier than the presumed date.

(3) Transfer to a Safe-Job
Where in the opinion of a duly qualified medical practi-

tioner, illness or risks arising out of the pregnancy or haz-
ards connected with the work assigned to the employee
make it inadvisable for the employee to continue at her
present work, the employee shall, if the employer deems
it practicable, be transferred to a safe job at the rate and
on the conditions attaching to that job until the commence-
ment of maternity leave.

If the transfer to a safe job is not practicable, the employee
may, or the employer may require the employee to, take leave
for such period as is certified necessary by a duly qualified
medical practitioner. Such leave shall be treated as maternity
leave for the purposes of subclauses (7), (8), (9) and (10)
hereof.

(4) Variation of Period of Maternity Leave
(a) Provided the addition does not extend the maternity

leave beyond 52 weeks, the period may be length-
ened once only, save with the agreement of the em-
ployer, by the employee giving not less than 14 days�
notice in writing stating the period by which the leave
is to be lengthened.

(b) The period of leave may, with the consent of the
employer, be shortened by the employee giving not
less than 14 days� notice in writing stating the pe-
riod by which the leave is to be shortened.

(5) Cancellation of Maternity Leave
(a) Maternity leave, applied for but not commenced, shall

be cancelled when the pregnancy of an employee ter-
minates other than by the birth of a living child.
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(b) Where the pregnancy of an employee then on mater-
nity leave terminates other than by the birth of a liv-
ing child, it shall be right of the employee to resume
work at a time nominated by the employer which
shall not exceed four weeks from the date of notice
in writing by the employee to the employer that she
desires to resume work.

(6) Special Maternity Leave and Sick Leave
(a) Where the pregnancy of an employee not then on

maternity leave terminates after 28 weeks other than
by the birth of a living child then�

(i) she shall be entitled to such period of unpaid
leave (to be known as special maternity leave)
as a duly qualified medical practitioner certi-
fies as necessary before her return to work, or

(ii) for illness other than the normal consequences
of confinement she shall be entitled, either in
lieu of or in addition to special maternity leave,
to such paid sick leave as to which she is then
entitled and which a duly qualified medical
practitioner certifies as necessary before her
return to work.

(b) Where an employee not then on maternity leave suf-
fers illness related to her pregnancy, she may take
such paid sick leave as to which she is then entitled
and such further unpaid leave (to be known as spe-
cial maternity leave) as a duly qualified medical prac-
titioner certifies as necessary before her return to
work, provided that the aggregate of paid sick leave,
special maternity leave and maternity leave shall not
exceed 52 weeks.

(c) For the purposes of subclauses (7), (8) and (9) hereof,
maternity leave shall include special maternity leave.

(d) An employee returning to work after the completion
of a period of leave taken pursuant to this subclause
shall be entitled to the position which she held im-
mediately before proceeding on such leave or, in the
case of an employee who was transferred to a safe
job pursuant to subclause (3), to the position she
held immediately before such transfer.

Where such position no longer exists but there
are other positions available, for which the employee
is qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and salary or wage to
that of her former position.

(7) Maternity Leave and Other Leave Entitlements
Provided the aggregate of leave including leave taken pursu-

ant to subclauses (3) and (6) hereof does not exceed 52 weeks:
(a) An employee may, in lieu of or in conjunction with

maternity leave, take any annual leave or long serv-
ice leave or any part thereof to which she is then
entitled.

(b) Paid sick leave or other paid authorised award ab-
sences (excluding annual leave or long service leave),
shall not be available to an employee during her ab-
sence on maternity leave.

(8) Effect of Maternity Leave on Employment
Notwithstanding any award, or other provision to the con-

trary, absence on maternity leave shall not break the continu-
ity of service of an employee but shall not be taken into account
in calculating the period of service for any purpose of the
award.

(9) Termination of Employment
(a) An employee on maternity leave may terminate her

employment at any time during the period of leave
by notice given in accordance with this award.

(b) An employer shall not terminate the employment of
an employee on the ground of her pregnancy or of
her absence on maternity leave, but otherwise the
rights of an employer in relation to termination of
employment are not hereby affected.

(10) Return to Work After Maternity Leave
(a) An employee shall confirm her intention of return-

ing to work by notice in writing to the employer given

not less than four weeks prior to the expiration of
her period of maternity leave.

(b) An employee, upon the expiration of the notice re-
quired by paragraph (a) hereof, shall be entitled to
the position which she held immediately before pro-
ceeding on maternity leave or, in the case of an em-
ployee who was transferred to a safe job pursuant to
subclause (3), to the position which she held imme-
diately before such transfer. Where such position no
longer exists but there are other positions available
for which the employee is qualified and the duties of
which she is capable of performing, she shall be en-
titled to a position as nearly comparable in status
and salary or wage to that of her former position.

(11) Replacement Employees
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
maternity leave.

(b) Before an employer engages a replacement employee
under this subclause, the employer shall inform that
person of the temporary nature of the employment
and of the rights of the employee who is being re-
placed.

(c) Before an employer engages a person to replace an
employee temporarily promoted or transferred in or-
der to replace an employee exercising her rights un-
der this clause, the employer shall inform that person
of the temporary nature of the promotion or transfer
and of the rights of the employee who is being re-
placed.

(d) Provided that nothing in this subclause shall be con-
strued as requiring an employer to engage a replace-
ment employee.

(e) A replacement employee shall not be entitled to any
of the rights conferred by this clause except where
her employment continues beyond the 12 months
qualifying period.

31.�WAGES AND SUPPLEMENTARY PAYMENT
(1) The minimum award rate payable weekly to adult em-

ployees (other than apprentices) classified under a defined level
specified in Clause 5.�Definitions and Classification Struc-
ture, shall be made up of a base rate, plus a supplementary
payment, and safety net adjustment, giving a total award rate
as follows:

(a)
Wage Group Base Rate Supplementary 1st, 2nd & 3rd Total Rate

Per Week Payment Arbitrated Safety Per Week
Net Adjustment

$ $ $ $
Level C14 284.80 40.60 24.00 349.40
Level C13 299.50 42.60 24.00 366.10
Level C12 319.20 45.40 24.00 388.60
Level C11 337.40 48.10 24.00 409.50
Level C10 365.20 52.00 24.00 441.20
Level C 9 383.50 54.60 24.00 462.10
Level C 8 401.70 57.20 24.00 482.90
Level C 7 420.00 59.80 24.00 503.80
Level C 6 456.50 65.00 24.00 545.50
Level C 5 474.80 67.60 24.00 566.40

(b) Wage Group
Automotive

Electrical
Fitter 365.20 52.00 24.00 441.20

Motor
Mechanic 365.20 52.00 24.00 441.20

Motor Cycle
Mechanic 365.20 52.00 24.00 441.20

(c) Supplementary Payments
(i) Where an employee is in receipt of a rate of

pay which exceeds the Award Rate Per Week
prescribed in paragraphs (a) and (b) above,
whether such payment is being made by vir-
tue of any order, industrial agreement or other
agreement or arrangement, then such rate will
be deemed to be inclusive of the Supplemen-
tary Payment.
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(ii) Overtime, shift allowances, penalty rates, dis-
ability allowances, special rates, fares and trav-
elling time allowances and any other work
related allowances prescribed by this award
shall not be offset against Supplementary Pay-
ments.

(iii) Alterations to the base rate and supplemen-
tary payments arising out of the variation oc-
curring on 19 November, 1992 to reflect the
percentage relativities in Clause 5.�Defini-
tions and Classification Structure of this award
for each classification level shall not provide
cause to allow an increase or decrease of an
employee�s total remuneration if the total re-
muneration is in excess of the award rate per
week prescribed in subclauses (a) and (b)
hereof.

(iv) The $8.00 safety net adjustment reflects the
application of the arbitrated safety net adjust-
ment principle enunciated in the State Wage
decision of 24 December, 1993.
Consistent with the requirements of that prin-
ciple the $8.00 safety net adjustment is ab-
sorbable to the extent of any equivalent amount
in rates of pay�whether overaward or indus-
trial agreement�in excess of the minimum
rates (classification rate and supplementary
payment) prescribed in accordance with the
September 1989 State Wage Case decision.

(d) The rates of pay in this award include the three arbi-
trated safety net adjustments totalling $24.00 per
week available under the Arbitrated Safety Net Ad-
justment Principle pursuant to either the December
1993 State Wage Case Decision, the December 1994
State Wage Decision and the March 1996 State Wage
Case Decision. The first, second and third $8.00 per
week arbitrated safety net adjustments may be offset
to the extent of any wage increases payable since 1
November 1991 pursuant to enterprise agreements
or consent awards or award variations to give effect
to enterprise agreements, insofar as that wage in-
crease or part of it has not previously been used to
offset an arbitrated safety net adjustment. Increases
made under previous State Wage Case Principles or
under the current Statement of Principles, excepting
those resulting from enterprise agreements, are not
to be used to offset arbitrated safety adjustments.

(2) (a) Leading Hands
In addition to the appropriate total wage prescribed in this

clause a leading hand shall be paid:
 $

(i) if placed in charge of not less than three
and not more than ten other workers 17.50

(ii) if placed in charge of more than ten and
not more than twenty other workers 26.80

(iii) if placed in charge of more than
twenty other workers 34.60

(b) Any tradesman moulder employed in a foundry where
no other jobbing moulder is employed shall be paid at the rate
prescribed for leading hands in charge of not less than three
and not more than ten other workers.

(3) Apprentices:
Wage per week expressed as a percentage of the Level

C10 Engineering Tradesperson�s rate and supplementary
payment.
Four Year Term %

First year 42
Second year 55
Three year 75
Fourth year 88

Three and a Half Year Term %
First six months 42
Next year 55
Next year 75
Final year 88

%
Three Year Term

First year 55
Second year 75
Third year 88

(4) Junior Employees:
Wage per week expressed as a percentage of Level C13
base rate and supplementary payment.

%
Under 16 years of age 35
16 years of age 45
17 years of age 55
18 years of age 65
19 years of age 78.5
20 years of age 93

(5) A casual employee shall be paid 20 per cent of the ordi-
nary rate in addition to the ordinary rate for the calling in
which he/she is employed.

(6) Minimum Wage:
Notwithstanding the provisions of this Award, no em-

ployee (including an apprentice), 21 years of age or over,
shall be paid less than $317.10 per week as the ordinary
rate of pay in respect of the ordinary hours of work pre-
scribed by this Award, but that minimum rate of pay does
not apply where the ordinary rate of pay (including any
part thereof payable in addition to the Award rate) is not
less than $317.10. Where the said minimum rate of pay
is applicable the same rate shall be payable on holidays,
during annual leave, sick leave, long service leave, and
any other leave prescribed by this Award.

Notwithstanding the foregoing, where in this Award
an additional rate is prescribed for any work as a percent-
age, fraction or multiple of the ordinary rate of pay, it
shall be calculated upon the rate prescribed in this Award
for the classification in which the employee is employed.

(7) Tool Allowance:
(a) Where an employer does not provide a tradesman or

an apprentice with the tools ordinarily required by
that tradesman or apprentice in the performance of
work as a tradesman or as an apprentice the employer
shall pay a tool allowance of:

(i) $9.70 per week to such tradesman; or
(ii) in the case of an apprentice a percentage of

$9.70 being the percentage which appears
against the year of apprenticeship in subclause
(3) of this clause;

for the purpose of such tradesman or apprentice sup-
plying and maintaining tools ordinarily required in the
performance of work as a tradesman or apprentice.

(b) Any tool allowance paid pursuant to paragraph (a)
of this subclause shall be included in, and form part
of, the ordinary weekly wage prescribed in this
clause.

(c) An employer shall provide for the use of tradesmen
or apprentices all necessary power tools, special
purpose tools and precision measuring instruments.

(d) A tradesman or apprentice shall replace or pay for
any tool supplied by the employer if lost through the
employee�s negligence.

(8) An employee employed in rock quarries, limestone quar-
ries or sand pits shall be paid an allowance of $14.90 per week
to compensate for dust and climatic conditions when working
in the open and for deficiencies in general amenities and fa-
cilities, but an employee so employed for not more than three
days shall be paid on a pro rata basis.

This subclause shall not apply to employees employed by
Cockburn Cement Limited.

(9) Structural Efficiency:
(a) Arising out of the decision of 8 September 1989 in

the State Wage Case and in consideration of the wage
increases resulting from structural efficiency adjust-
ments, employees are to perform a wider range of
duties which is incidental or peripheral to their main
tasks or functions.
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(b) The parties to this award are committed to co-oper-
ating positively to increase the efficiency, produc-
tivity and international competitiveness of the metal
and engineering industry and to enhance the career
opportunities and job security of employees in the
industry.

(c) At each plant or enterprise a consultative mechanism
may be established by the employer, or shall be es-
tablished upon request by the employees or their rel-
evant union or unions. The consultative mechanism
and procedure shall be appropriate to the size, struc-
ture and needs of that plant or enterprise. Measures
raised by the employer, employees or union or un-
ions for consideration consistent with the objectives
of paragraph (b) hereof shall be processed through
that consultative mechanism and procedures.

(d) Measures raised for consideration consistent with
subclause (b) hereof shall be related to implementa-
tion of the new classification structure, the facilitative
provisions contained in this Award and, subject to
Clause 35.�Training, matters concerning training
and, subject to paragraph (e) hereof, any other meas-
ures consistent with the objectives of paragraph (b)
of this subclause.

(e) Without limiting the rights of either an employer or
a union to arbitration, any other measure designed
to increase flexibility at the plant or enterprise and
sought by any party shall be notified to the Commis-
sion if the initiative varies an Award provision and
by agreement of the parties involved shall be sub-
ject to the following requirements�

 (i) the changes shall not affect provisions reflect-
ing national standards recognised by the West-
ern Australian Industrial Relations
Commission;

 (ii) the majority of employees affected by the
change at the plant or enterprise must genu-
inely agree to the change;

(iii) no employee shall lose income as a result of
the change;

 (iv) the relevant union or unions must be a party
to the agreement;

 (v) the relevant union or unions shall not unrea-
sonably oppose any agreement;

 (vi) any agreement shall be subject to approval by
the Western Australian Industrial Relations
Commission and, if approved, shall operate
as a schedule to this Award or a Section 41
Industrial Agreement and take precedence over
any provision of this Award to the extent of
the inconsistency.

(f) Any disputes arising in relation to the implementa-
tion of paragraphs (c) and (d) hereof shall be subject
to the provisions of Clause 34.�Avoidance of In-
dustrial Disputes, of this award.

32.� INTRODUCTION OF CHANGE
(1) Employer�s Duty to Notify

(a) Where an employer has made a definite decision to
introduce major changes in production, programme,
organisation, structure or technology that are likely
to have �significant effects� on employees, the em-
ployer shall notify the employees who may be af-
fected by the proposed changes and their union or
unions.

(b) �Significant effects� include termination of em-
ployment, major changes in the composition,
operation or size of the employer�s workforce or
in the skills required; the elimination or diminu-
tion of job opportunities, promotion opportuni-
ties or job tenure; the alteration of hours of work;
the need for retraining or transfer of employees
to other work or locations and the restructuring
of jobs. Provided that where the award makes
provision for alteration of any of the matters re-
ferred to herein an alteration shall be deemed not
to have �significant effects�.

(2) Employer�s Duty to Discuss Change
(a) The employer shall discuss with the employees af-

fected and their union or unions, the introduction of
the changes referred to in subclause (1) of this clause,
among other things, the effects the changes are likely
to have on employees, measures to avoid or mini-
mise the adverse effects of such changes on employ-
ees and shall give prompt consideration to matters
raised by the employees and/or their unions in rela-
tion to the changes.

(b) The discussion shall commence as soon as is practi-
cable after a definite decision has been made by the
employer to make the changes referred to in
subclause (1) of this clause.

(c) For the purpose of such discussion, the employer
shall provide in writing to the employees concerned
and their union or unions, all relevant information
about the changes including the nature of the changes
proposed; the expected effects of the changes on
employees and other matters likely to affect employ-
ees provided that any employer shall not be required
to disclose confidential information the disclosure
of which would be inimical to the employer�s inter-
ests.

32A.�REDUNDANCY
(1) Discussions Before Terminations

(a) Where an employer has made a definite decision that
the employer no longer wishes the job the employee
has been doing done by anyone and this is not due
to the ordinary and customary turnover of labour and
that decision may lead to termination of employment,
the employer shall hold discussions with the employ-
ees directly affected and with their union or unions.

(b) The discussion shall take place as soon as is practi-
cable after the employer has made a definite deci-
sion which will invoke the provisions of paragraph
(a) of this subclause and shall cover among other
things, any reasons for the proposed terminations,
measures to avoid or minimise the terminations and
measures to minimise any adverse affect of any ter-
minations on the employees concerned.

(c) For the purpose of such discussion the employer shall
provide in writing to the employees concerned and
their union or unions, all relevant information about
the proposed terminations including the reasons for
the proposed terminations, the number and catego-
ries of employees likely to be affected and the number
of employees normally employed and the period over
which the terminations are likely to be carried out.
Provided that any employer shall not be required to
disclose confidential information the disclosure of
which would be inimical to the employer�s interests.

(2) Transfer to Lower Paid Duties
Where an employee is transferred to lower paid duties for

reasons set out in paragraph (a) of subclause (1) of this clause
the employee shall be entitled to the same period of notice of
transfer as the employee would have been entitled to had the
employment been terminated, and the employer may at the
employer�s option, make payment in lieu thereof of an amount
equal to the difference between the former ordinary weekly
rate of wage and the new lower ordinary weekly rate of wage
for the number of weeks of notice still owing.

(3) Severance Pay
(a) In addition to the period of notice prescribed in para-

graph (a) of subclause (2) in Clause 6�Contract of
Service, of this award, for ordinary termination, and
subject to further order of the Commission, an em-
ployee whose employment is terminated for reasons
set out in paragraph (a) of subclause (1) of this clause
shall be entitled to the following amount of sever-
ance pay in respect of a continuous period of serv-
ice.
Period of Continuous Service Severance Pay
Less than 1 year Nil
1 year but less than 2 years 4 weeks
2 years but less than 3 years 6 weeks
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Period of Continuous Service Severance Pay
3 years but less than 4 years 7 weeks
4 years and over 8 weeks

�Weeks Pay� means the ordinary weekly rate of
wage for the employee concerned.

Provided that the severance payments shall not
exceed the amount which the employee would have
earned if employment with the employer had pro-
ceeded to the employee�s normal retirement date.

(b) For the purpose of this clause continuity of service
shall not be broken on account of�

(i) any interruption or termination of the employ-
ment by the employer if such interruption or
termination has been made merely with the
intention of avoiding obligations hereunder in
respect of leave of absence;

(ii) any absence from work on account of personal
sickness or accident for which an employee is
entitled to claim sick pay as prescribed by this
award or on account of leave lawfully granted
by the employer; or

(iii) any absence with reasonable cause, proof
whereof shall be upon the employee;

Provided that in the calculation of continuous serv-
ice under this subclause any time in respect of which
an employee is absent from work except time for
which an employee is entitled to claim annual leave,
sick pay, long service leave and public holidays as
prescribed by this award shall not count as time
worked.

(c) Service by the employee with a business which has
been transmitted from one employer to another and
the employee�s service has been deemed continuous
in accordance with subclause (3) of Clause 2 of the
Long Service Leave Provisions published in Volume
66 of the Western Australian Industrial Gazette at
pages 1-4 shall also constitute continuous service
for the purpose of this clause.

(4) Employee Leaving During Notice
An employee whose employment is to be terminated for rea-

sons set out in paragraph (a) of subclause (1) of this clause
may terminate employment during the period of notice and, if
so, shall be entitled to the same benefits and payments under
this clause had the employee remained with the employer un-
til the expiry of such notice. Provided that in such circum-
stances the employee shall not be entitled to payment in lieu
of notice.

(5) Alternative Employment
An employer, in a particular redundancy case, may make

application to the Commission to have the general severance
pay prescription varied if the employer obtains acceptable al-
ternative employment for an employee.

(6) Time Off During Notice Period
(a) During the period of notice of termination of em-

ployment given by an employer, an employee whose
employment is to be terminated for reasons set out
in paragraph (a) of subclause (1) of this clause that
employee shall for the purpose of seeking other em-
ployment shall be entitled to be absent from work
during each week of notice up to a maximum of eight
ordinary hours without deduction of pay.

(b) If the employee has been allowed paid leave for more
than one day during the notice period for the pur-
pose of seeking other employment, the employee
shall, at the request of the employer, be required to
produce proof of attendance at an interview or the
employee shall not receive payment for the time ab-
sent. For this purpose a statutory declaration will be
sufficient.

(7) Notice to Commonwealth Employment Service
Where a decision has been made to terminate employees in

the circumstances outlined in paragraph (a) of subclause (1)
of this clause, the employer shall notify the Commonwealth
Employment Service thereof as soon as possible giving rel-
evant information including the number and categories of the

employees likely to be affected and the period over which the
terminations are intended to be carried out.

(8) Superannuation Benefits
(a) Subject to further order of the Commission where

an employee, who is terminated receives a benefit
from a superannuation scheme, the employee shall
only receive under subclause (3) of this clause the
difference between the severance pay specified in
that subclause and the amount of the superannua-
tion benefit the employee receives which is attribut-
able to employer contributions only.

(b) If the superannuation benefit is greater than the
amount due under subclause (3) of this clause then
the employee shall receive no payment under that
subclause.

(c) Provided that benefits arising directly or indirectly
from contributions made by an employer in accord-
ance with an award, agreement or order made or reg-
istered under the Industrial Relations Act, 1979 shall
not be taken into account unless the Commission so
orders in a particular case.

(9) Employees With Less Than One Year�s Service
This clause shall not apply to employees with less than one

year�s continuous service and the general obligation on em-
ployers should be no more than to give relevant employees an
indication of the impending redundancy at the first reason-
able opportunity and to take such steps as may be reasonable
to facilitate the obtaining by the employees of suitable alter-
native employment.

(10) Employees Exempted
This clause shall not apply where employment is terminated

as a consequence of conduct that justifies instant dismissal in-
cluding malingering, inefficiency or neglect of duty or in the
case of casual employees, apprentices or employees engaged
for a specific period of time or for a specified task or tasks.

(11) Employers Exempted
Subject to an order of the Commission, in a particular re-

dundancy case, this clause shall not apply to employers who
employ less than 15 employees.

(12) Incapacity to Pay
An employer, in a particular redundancy case may make

application to the Commission to have the general severance
pay prescription varied on the basis of the employer�s inca-
pacity to pay.

(13) Dispute Settling Procedure
Any dispute under these provisions shall be referred to the

Commission.

33.�SUPERANNUATION
(1) Definitions:
For the purpose of this clause�

(a) �Eligible employee� means an employee who is, or
becomes, a member of the superannuation fund se-
lected in accordance with subclause (3) of this clause
and who is�

(i) a weekly employee with not less than four
weeks of continuous service with the em-
ployer; or

(ii) a casual employee who has�
(aa) had a start with the employer on 30

days in a period not greater than one
year, provided that such period does
not commence earlier than a date pre-
ceding one year from the operation of
this clause; and

(bb) achieved an average, in the case of a
junior employee, of at least 12 hours
per week and, in the case of adult em-
ployees, employment of at least six
hours per week with the employer dur-
ing the month immediately preceding
any day the employer would, but for
this definition, be required to make
superannuation contributions pre-
scribed in subclause (2) of this clause.
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(b) �Ordinary time earnings� means an employee�s
award classification rate (including supplementary
payment) any regular over-award payment, tool al-
lowance, leading hand allowance and shift loading,
including week-end and public holiday rates where
the shift worked is part of the employee�s ordinary
hours of work.
All other allowances and payments are excluded.

(c) �Act� means the Occupational Superannuation
Standards Act, 1987.

(d) �Regulations� mean the Occupational Superannua-
tion Standards Regulations.

(e) �Western Australian Local Government Occupational
Superannuation Fund� means the fund established
under the Deed of Trust dated 21 March 1990 (as
varied from time to time), entered into by the Local
Government Association of Western Australia (Inc.),
the Country Shire Councils� Association of Western
Australia (Inc.), the Municipal Officers� Association
of Australia and the Federated Municipal and Shire
Council Employees Union of Australia.

(2) Contributions:
(a) In accordance with this clause and subject to the Trust

Deed of the Fund, on behalf of each eligible em-
ployee an employer shall contribute to a superan-
nuation fund which complies with the Act and
Regulations a superannuation contribution, equiva-
lent to 3% of such eligible employee�s ordinary time
earnings.

(b) Provided that upon completion of the qualifying
period specified in subclause (1) of this clause, con-
tributions on behalf of each eligible employee shall
apply from the date of commencement of employ-
ment of such employee.

(c) Provided further that the contributions offered by
an existing Fund of which the eligible employee is a
member may be improved to the extent that they are
equivalent to those prescribed by paragraph (a) of
this subclause and are in accordance with the Act
and Regulations.

(d) The contributions required herein shall be made to
the relevant Fund in the manner and at the times
specified by the terms of the Fund or any agreement
between the employer and Trustees of the Fund.

(3) Superannuation Fund:
(a) The employer shall make superannuation contribu-

tions, or improvements pursuant to this clause, to
any of the following Funds selected by the em-
ployer�

(i) the Westscheme Superannuation Scheme; or
(ii) any Fund agreed between the employer and

eligible employees, and their Union or Un-
ions, where applicable; or

(iii) any Fund which has application to employees
in the principal business of the employer,
where eligible employees covered by this
Award are a minority of award-covered em-
ployees.

(iv) any other approved occupational superannua-
tion fund to which an employer or eligible
employee who is a member of the religious
fellowship known as Brethren elects to con-
tribute.

(v) Where the employer is a municipality, coun-
try or regional council constituted under the
Local Government Act 1960, it shall contrib-
ute to the scheme known as the Western Aus-
tralian Local Government Occupational
Superannuation Fund.

(b) Provided that an employer shall not be compelled to
contribute to more than one Fund in respect of eligi-
ble employees employed under this Award.

(c) Subject to the terms of this clause, where there is a
dispute over the choice of Fund to be utilised by an
employer, the matter shall be referred to the Western

Australian Industrial Relations Commission for de-
termination.

(4) Fund Membership:
(a) The employer shall make an eligible employee aware

of his/her entitlements under this clause and offer
such eligible employee the opportunity to become a
member of the appropriate Fund. An eligible em-
ployee shall be required to properly complete the
necessary application forms to become a member of
the appropriate Fund in order to be entitled to the
contributions prescribed in subclause (2) of this
clause.

(b) In a case where an eligible employee refuses to be-
come a member of a relevant Fund, the employer
shall notify the Trustees, in writing, of such circum-
stances.

(c) In the event that an eligible employee elects not to
join the Fund, the employer shall advise the employee
in writing of his/her entitlements, within a period of
a further six months. Should such employee subse-
quently complete the necessary forms and become a
member of the Fund, the contributions prescribed in
subclause (2) of this clause shall start from the com-
mencement of the first pay period beginning on or
after the completion of such forms.

(d) In a case where an eligible employee refuses to join
the relevant Fund within a period of 30 days from
commencement of employment, the employer shall
not be required to make any contributions in respect
of that employee.

(5) Exemption:
(a) This clause shall be deemed to be satisfied by any

employer who, as at 1st November 1989 or at the
date of becoming respondent to this Award, is al-
ready satisfying and continues to satisfy the require-
ments of subclause (2) of this clause by providing
new or improved superannuation benefits or contri-
butions equivalent to 3% of ordinary time earnings
and in accordance with the Act and Regulations.

(b) Leave is reserved to any employer to apply for ex-
emption from this clause on the grounds of the stand-
ard of existing superannuation arrangements
provided by the employer, or the employer�s finan-
cial capacity to pay.

(c) This clause shall not apply to�
The Broken Hill Proprietary Company Limited or

Tubemakers of Australia Limited, or any corpora-
tion which is a related corporation (within the mean-
ing of the Companies Act 1981) of either of the
aforementioned Companies.

(6) Absence From Work:
Subject to the Trust Deed relating to the Fund of which

an employee is a member, the following provisions shall
apply.

(a) Paid Leave:
Contributions shall continue whilst a member
of a Fund is absent on paid annual leave, sick
leave, long service leave, public holidays, jury
service and bereavement leave.

(b) Unpaid Leave:
Contributions shall not be required in respect
of any absence from work without pay.

(c) Sickness and Work Related Injury:
In the event of an eligible employee�s absence
from work due to sickness or a work related
injury, contributions shall continue for the
period of the absence provided that�

(i) the member of the Fund is receiving
regular payments directly from the
employer in accordance with statutory
requirements or the provisions of this
Award;

(ii) the duration of the absence does not
exceed 52 weeks in total for each in-
jury or sickness.
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(iii) the person remains an employee of the
employer.

(7) No Reduction:
Nothing contained herein shall serve to reduce any

superannuation entitlement which an employee was
receiving at the time provisions contained in this
clause became effective.

34.�AVOIDANCE OF INDUSTRIAL DISPUTES
(1) A procedure for the avoidance of industrial disputes shall

apply in establishments covered by this award.
The objective of the procedure shall be to promote the reso-

lution of disputes by measures based on consultation, co-op-
eration and discussion; to reduce the level of industrial
confrontation; and to avoid interruption to the performance of
work and the consequential loss of production and wages.

It is acknowledged that in some companies or sectors of the
industry, disputes avoidance/settlement procedures are either
now in place or in the process of being negotiated and it may
be the desire of the immediate parties concerned to pursue
those mutually agreed procedures.

(1a) (a) This subclause is inserted into the award as a result
of legislation which came into effect on 16 January 1996.

(b) Any question, dispute or difficulty arising under this
award shall be subject to dispute settlement procedures estab-
lished under this award.

(c) Any settlement reached which is contrary to the terms
of this award shall not have effect unless or until that con-
flict is resolved.

(d) Any matter not settled may be referred to the Western
Australian Industrial Relations Commission

(e) This subclause shall come into effect on and from 16
August 1996.

(2) In other cases, the following principles shall apply:
(a) Depending on the issues involved, the size and func-

tion of the plant or enterprise and the union mem-
bership of the employees concerned, a procedure
involving up to four stages of discussion shall ap-
ply. These are:

(i) discussions between the employee/s concerned
(and shop steward if requested) and the im-
mediate supervisors;

(ii) discussions involving the employee/s con-
cerned, the shop steward and the employer rep-
resentatives;

(iii) discussions involving representatives from the
state branch of the union(s) concerned and the
employer representative(s);

(iv) discussions involving senior union officials
(state secretary) and the senior management
representative(s);

(v) there shall be an opportunity for any party to
raise the issue to a higher stage.

(b) There shall be a commitment by the parties to achieve
adherence to this procedure. This should be facili-
tated by the earliest possible advice by one party to
the other of any issue or problem which may give
rise to a grievance or dispute.

(c) Throughout all stages of the procedure all relevant
facts shall be clearly identified and recorded.

(d) Sensible time limits shall be allowed for the com-
pletion of the various stages of the discussions. At
least seven days should be allowed for all stages of
the discussions to be finalised.

(e) Emphasis shall be placed on a negotiated settlement.
However, if the negotiation process is exhausted
without the dispute being resolved, the parties shall
jointly or individually refer the matter to the West-
ern Australian Industrial Relations Commission for
assistance in resolving the dispute.

(f) In order to allow for the peaceful resolution of griev-
ances the parties shall be committed to avoid stop-
pages of work, lockouts or any other bans or limitation
on the performance of work while the procedures of
negotiation and conciliation are being followed.

(g) The employer shall ensure that all practices applied
during the operation of the procedure are in accord-
ance with safe working practices and consistent with
established custom and practices at the workplace.

35.�TRAINING
(1) The parties to this Award recognise that in order to in-

crease efficiency, productivity and international competitive-
ness of industry, a greater commitment to training and skill
development is required. Accordingly, the parties commit
themselves to�

(a) developing a more highly skilled and flexible
workforce;

(b) providing employees with career opportunities
through appropriate training to acquire additional
skills; and

(c) removing barriers to the utilisation of skills acquired.
(2) Following proper consultation in accordance with

subclause (9) in Clause 31.�Wages and Supplementary Pay-
ments, or through the establishment of a training committee,
an employer shall develop a training programme consistent
with:

(a) the current and future skill needs of the enterprise;
(b) the size, structure and nature of the operations of the

enterprise;
(c) the need to develop vocational skills relevant to the

enterprise and the metal and engineering industry
through courses conducted by accredited educational
institutions and providers.

(3) Where it is agreed that a training committee be estab-
lished, such training committee shall be constituted by equal
numbers of employer and employee representatives and have
a charter which clearly states its role and responsibilities, for
example�

(a) formulation of a training programme and availabil-
ity of training courses and career opportunities to
employees;

(b) dissemination of information on the training pro-
gramme and availability of training courses and ca-
reer opportunities to employees;

(c) the recommending of individual employees for train-
ing and reclassification;

(d) monitoring and advising management and employ-
ees regarding the ongoing effectiveness of the train-
ing.

(4) (a) Where, as a result of consultation in accordance with
subclause (9) of Clause 31.�Wages and Supplementary Pay-
ments or through a training committee and/or with the em-
ployee concerned, it is agreed that additional training in
accordance with the programme developed pursuant to
subclause (2) hereof should be undertaken by an employee,
that training may be undertaken either on or off the job and if
the training is undertaken during ordinary working hours, the
employee concerned shall not suffer any loss of pay. The em-
ployer shall not unreasonably withhold such paid training
leave.

(b) Any costs associated with standard fees for prescribed
courses and prescribed textbooks (excluding those textbooks
which are available in the employer�s technical library) in-
curred with the undertaking of training shall be reimbursed
by the employer upon production of evidence of such expendi-
ture. Provided that reimbursement shall be on an annual ba-
sis, subject to the presentation of reports of satisfactory
progress.

(c) Travel costs incurred by an employee undertaking train-
ing in accordance with this clause, which exceed those nor-
mally incurred in travelling to and from work, shall be
reimbursed by the employer.

(5) Subclauses (2), (3) and (4) hereof shall operate as in-
terim provisions and shall be reviewed after nine months� op-
eration. In the meantime, the parties shall monitor the
effectiveness of those interim provisions in encouraging the
attainment of the objectives detailed in subclause (1) hereof.
In this connection, the unions reserve the right to press for the
mandatory prescription of a minimum number of training hours
per annum, without loss of pay, for an employee undertaking
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training to meet the needs of an individual enterprise and the
metal and engineering industry.

(6) Any disputes arising in relation to subclauses (2) and (3)
shall be subject to the provisions of Clause 34.�Avoidance
of Industrial Disputes of this award.

36.�TRAINEESHIPS
(1) Scope:

(a) This clause shall apply to persons:
(i) who are undertaking a Traineeship (as de-

fined); and
(ii) who are employed by an employer bound by

this Award.
(b) This clause does not apply to the Apprenticeship

system.
(2) Objectives:

(a) This clause fascilitates a system of traineeships which
provides approved training in conjunction with em-
ployment in order to enhance the skill levels and
future employment prospects of Trainees, particu-
larly young persons and long term unemployed per-
sons, and

(b) This clause provides conditions of employment, in-
cluding rates of pay, required to be observed regard-
ing persons employed under the Traineeship Scheme,
and

(c) Existing full-time employees shall not be displaced
from employment by a Trainee.

(3) Limited Operation (ATS and CST):
The wage rates prescribed herein and relative to the

Australian Traineeship System (ATS) or the Career Start
Traineeships (CST) shall not apply to any employer bound
by this award, except in relation to ATS and CST trainees
who commenced a traineeship with the employer before
11 May 1995.

(4) Definitions:
�Appropriate State Legislation� means the State Em-

ployment and Skills Development Authority Act 1990,
or any successor legislation.

�Approved Training� means training undertaken both
on and off the job, in a Traineeship and shall involve
formal instruction both theoretical and practical, and su-
pervised practice in accordance with a Traineeship
Scheme approved and accredited by the Training Author-
ity.

�Traineeship Agreement� means an agreement made
subject to the terms of this Award between an employer
and the Trainee for a Traineeship and which is registered
with the Training Authority. A traineeship agreement shall
only operate when made in accordance with the relevant
approved Traineeship Scheme.

�Traineeship Scheme� means the Metal and Engineer-
ing Industry Traineeship, Australian Traineeship System
or Career Start Traineeship approved by the Training
Authority, or any other Traineeship Scheme for employ-
ees covered by this Award and approved by the Training
Authority after consultation and negotiation with the rel-
evant union.

�Training Authority� means�
(a) the State Employment and Skills Development

Authority and any successor, or
(b) the National Employment and Training

Taskforce where such gives interim approval
to a Training Scheme and thereafter until that
scheme is finally approved by the body re-
ferred to in (a) hereof.

(5) Training Conditions:
(a) The Trainee shall attend an approved training course

or training programme prescribed in the Traineeship
Agreement, or as notified to the Trainee by the Train-
ing Authority in accredited and relevant Traineeship
Schemes.

(b) A Traineeship shall not commence until the Traineeship
Agreement, made in accordance with the Traineeship

Scheme, has been signed by the employer and the
trainee and lodged for registration with the Training
Authority, provided that if the Traineeship Agreement
is not in a standard format, a Traineeship shall not
commence until the Traineeship Agreement has been
registered with the Training Authority. The employer
shall permit the Trainee to attend the training course
or programme provided for in the Traineeship Agree-
ment and shall ensure the Trainee receives the appro-
priate on the job training.

(c) The employer shall provide an appropriate level of
supervision during the traineeship period.

(d) The overall training programme will be monitored
by officers of the Training Authority and training
records or work books shall be provided, if required
to be utilised as part of this monitoring process.

(6) Employment Conditions:
(a) A Trainee shall be engaged as a full-time employee

for a maximum of one year�s duration provided that
a Trainee shall be subject to a satisfactory probation
period of one month which may be reduced at the
discretion of the employer. By agreement in writing,
and with the consent of the Training Authority, the
relevant employer and the Trainee may vary the du-
ration of the Traineeship and the extent of approved
training provided that any agreement to vary is in
accordance with the relevant Traineeship Scheme.

(b) (i) An employer shall not terminate the employ-
ment of a Trainee without firstly having pro-
vided written notice of termination to the
Trainee concerned in accordance with the
Traineeship Agreement and to the Training Au-
thority.

(ii) An employer who decides not to continue the
employment of a Trainee upon the comple-
tion of the traineeship shall notify, in writing,
the Training Authority of that decision.

(c) The Trainee is permitted to be absent from work
without loss of continuity of employment and/or
wages to attend the training in accordance with the
Traineeship Agreement and the Trainee will attend
such training.

(d) Where the employment of a Trainee by an employer
is continued after the completion of the traineeship
period, such traineeship period shall be counted as
service for the purposes of this Award.

(e) All other terms and conditions of this Award that are
applicable to the Trainee or would be applicable to
the Trainee but for this clause shall apply unless spe-
cifically varied by this clause.

(f) A Trainee who fails to either complete the Traineeship
or who cannot for any reason be placed in full-time
employment with the employer on successful com-
pletion of the Traineeship, shall not be entitled to
any severance payment in accordance with Clauses
6.�Contract of Service, and 32A.�Redundancy, of
this Award.

(g) (i) Overtime and shift work shall not be worked
by a Trainee except in circumstances where
the section in which the trainee is receiving
on the job training is required to work over-
time, or the work of that section is normally
carried out by shifts and there is satisfactory
provision for approved training.

(ii) A Trainee shall not work overtime alone.
(iii) The Trainee wage shall be the basis for the

calculation of overtime and/or shift penalty
rates prescribed by this Award.

(7) Wages:
(a) (i) The minimum rates of wages payable weekly

to Trainees are as provided in paragraph (b),
or paragraph (d), of this subclause.

(ii) These wage rates will only apply to Trainees
while that are undertaking an approved
traineeship which includes approved training
as defined in this clause.
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(iii) The wages prescribed by this clause do not
apply to complete trade level training which
is covered by the apprenticeship system.

(b) Traineeships (excluding ATS and CST).
(i) Industry/Skill Level A:

Where the accredited training course and work
performed are for the purpose of generating
skills which have been defined for work at in-
dustry/skill level A.

School Leaver Year 10 Year 11 Year 12
$ $  $

125.00(50%)* 155.00(33%) 215.00
146.00(33%) 175.00(25%)

Plus 1 year out
of school 175.00 215.00 250.00

Plus 2 years 215.00 250.00 290.00
Plus 3 years 250.00 290.00 333.00
Plus 4 years 290.00 333.00
Plus 5 years

or more 333.00
* Figures in brackets indicate the average proportion of
time spent on approved training to which the associated
wage rate is applicable. Where not specifically indicated,
the average proportion of time spent in structured training
which has been taken into account in setting the rate is
20%.

(ii) Industry/Skill Level B:
Where the accredited training course and work
performed are for the purpose of generating
skills which have been defined for work at in-
dustry/skill Level B.

Highest Year of Schooling Completed
School Leaver Year 10 Year 11 Year 12

$ $  $
125.00(50%)* 155.00(33%) 205.00
146.00(33%) 175.00(25%)

Plus 1 year out
of school 175.00 205.00 235.00

Plus 2 years 205.00 235.00 275.00
Plus 3 years 235.00 275.00 315.00
Plus 4 years 275.00 315.00
Plus 5 years

or more 315.00
* Figures in brackets indicate the average proportion of
time spent on approved training to which the associated
wage rate is applicable. Where not specifically indicated,
the average proportion of time spent in structured training
which has been taken into account in setting the rate is
20%.

(iii) Industry/Skill Level C:
Where the accredited training course and work
performed are for the purpose of generating
skills which have been defined for work at in-
dustry/skill Level C.

Highest Year of Schooling Completed
School Leaver Year 10 Year 11 Year 12

$ $  $
125.00(50%)* 155.00(33%) 190.00
146.00(33%) 175.00(25%)

Plus 1 year out
of school 175.00 190.00 215.00

Plus 2 years 190.00 215.00 240.00
Plus 3 years 215.00 240.00 270.00
Plus 4 years 240.00 270.00
Plus 5 years

or more 270.00
* Figures in brackets indicate the average proportion of
time spent on approved training to which the associated
wage rate is applicable. Where not specifically indicated,
the average proportion of time spent in structured training
which has been taken into account in setting the rate is
20%.

(c) For the purposes of this subclause, �out of school�
shall refer only to periods out of school beyond Year
10, and shall be deemed to:

(i) include any period of schooling beyond Year
10 which was not part of nor contributed to a
completed year of schooling;

(ii) include any period during which a Trainee
repeats in whole or part a year of schooling
beyond Year 10; and

(iii) no include any period during a calendar
year in which a year of schooling is com-
pleted.

(d) Traineeships (AST and CST only)
Wages for the Australian Traineeship System and Ca-
reer Start trainees shall be calculated as follows�

(i) Australian Traineeship System:
(a) The weekly wage payable to a

trainee shall be not less than that de-
termined by applying the appropri-
ate junior wage per week, calculated
in accordance with subclause (4), of
Clause 31.�Wages and Supplemen-
tary Payments, of this Award and
multiplying by 39, which represents
actual weeks spent on the job, then
dividing that sum by 52 to provide a
weekly wage.

(b) In any case, the rate determined shall
not be less than the minimum rate
prescribed in the Australian
Traineeship guidelines as amended
for time to time.

(ii) Career Start Traineeship:
(a) Determining the hourly rate applicable

to a level C13 adult employee, if 21
years of age or older, or the appropri-
ate junior wage per week as prescribed
in subclause (4), of Clause 31.�Wages
and Supplementary Payments, of this
Award;

(b) Multiplying that hourly rate by the
number of weekly ordinary hours, less
the average training as specified in the
registered agreement.

(e) Completed Traineeship�Continued Junior Employ-
ment
Notwithstanding anything contained elsewhere in
this Award, where a Trainee successfully com-
pletes a Traineeship and is a junior person who
is then employed by the same employer perform-
ing work appropriate to the training received
pursuant to�

(i) The Traineeship Scheme (excluding the Aus-
tralian Traineeship System and a Career Start
Traineeship), the qualification outcome deter-
mined by the training programme shall be
equated to an appropriate level within the clas-
sification structure described in Clause 5.�
Definitions and Classification Structure, of
this Award, and the wage rate relevant thereto
as prescribed in Clause 31.�Wages and Sup-
plementary Payments, of this Award, shall be
the level of wage to which the prescribed age
related percentage appropriate to the junior
employee concerned, will be applied to cal-
culate the weekly rate of wage for such junior
employee; or

(ii) The Australian Traineeship System, or the
Career Start Traineeship, the rate of wage pre-
scribed for the level C12 prescribed by Clause
31.�Wages and Supplementary Payments, of
this Award, shall be the level of wage to which
the prescribed age related percentage appro-
priate to the junior employee concerned, will
be applied to calculate the weekly rate of wage
for such junior employee.
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(8) Industry/Skill Levels
The industry skill levels referred to in subclause (7) of

this clause are those described in this subclause.
(a) Industry/Skill Level A

Office Clerical
Commonwealth Public Sector Clerical
State Public Sector Clerical
Local Government Clerical
Finance, Property and Business Services

(b) Industry/Skill Level B
Wholesale and Retail
Recreation and Personal Services
Transport and Storage
Manufacturing

(c) Industry/Skill Level C
Community Services and Health
Pastoral
Environmental
Wholesale and Retail�Vehicle Repair Serv-
ices and Retail Sector

APPENDIX 1
Old Classifications

(1) (a) The following classification structure provides a ref-
erence point for task and craft based work titles prior to award
restructuring. The following old classifications �line up� pre-
vious wage groups with the new career path levels. This Ap-
pendix will subsequently be deleted by agreement between
the parties.

(b) C 6 A1
C 8 A
C 9 B + C
C10 D
C11 E, F + G
C12 H, I, J + K
C13 L + M
C14 N

(2) Classification and Wage Groups
(a) General Engineering Section

Assembler window frame making J
Brass finisher D
Cycle assembler M
Cycle mechanic H
Examiner D
Fitter�refrigeration D
Fitter�window frame D
Fuel injector fitter D
Heat treater C
Heat treater�operative K
Inspector B
Scientific Instrument Maker. B
Locksmith D
Machinist�first class (tool room) C
Machinist�

first class D
second class H
third class K

Motor cycle mechanic. D
Motor cycle assembler (assembling

for the first time in Australia) J
Motor mechanic D
Motor vehicle assembler J
Pattern maker B
Process employee M
Weighing instrument mechanic�

full license D
sectional license K

Sewing machine mechanic
(industrial) D

Sewing machine assembler and
adjuster H

Toolmaker B

Tractor and agricultural implement
assembler�

first two years experience K
thereafter I

Mechanical Tradesman (Special Class) A
Tradesman D
Viewer K

(b) Electrical Section
Automotive electrical fitter D
Battery attendants M
Battery fitter D
Electrical fitter and/or armature

winder D
Electrical fitter�s assistant M
Electrical installer D
Electrical installer�s assistant M
Electrician in charge of an

electrical supply undertaking B
Electrician special class A
Electronics Tradesman A1
Linesman�

Grade 1, i.e. with not less than 3
 years� experience as a linesman D

Grade 2, i.e. with less than 3
years� experience as a linesman E

Motor attendant L
Process employee M
Switchboard attendant H

(c) Electroplating Section
Electroplater�
   first class D
   second class H
Polisher K
Wet process operative M

(d) Boilermaking and Ship Construction
Section

Boilersmith and/or angle iron smith C
Driller using portable machines F
Driller using stationary machines M
Place setter and frame bender C
Tradesman D
Tradesman: the greater part of

whose time is occupied in
marking off and/or template
making . C

(e) Steel Construction Section
including nut, bolt and spike making)

Machinist�
first class K
second class M

Tradesman D
Tradesman: the greater part of

whose time is occupied in
marking off and/or template
making C

(f) Welding Section
Welder�

first class D
second class K
third class L
fourth class M

(g) Foundry Section
Annealing stove attendant K
Assistant furnace operator L
Core stove or oven attendant K
Dresser and/or fettler and/or

grinder K
Dresser and/or fettler and/or

grinder when using a portable
machine K

Employee directly assisting
tradesman L

Furnace operator�
cupola H
electric H
other I

Jobbing coremaker D
Jobbing moulder D
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Plate or machine moulder and/or
coremaker�

first six months� experience M
second six months� experience L
third six months� experience K

 Thereafter H
 (�experience� includes
 experience as a moulder
 or coremaker whether job-
 bing or machine and whether
 as a junior or an adult).

Shot blast and sand blast dresser�
(i) who is not protected from

flying shot and sand by a
properly enclosed cabin I

(ii) who is so protected L
Tapper out L

(h) Wrought Pipe Section
Faucet maker in charge of furnace J
Machine operator in charge of
machine K
Employee assisting furnace

faucet maker M
Employee on tar dip and sand

rolling M
Pipe building K
Pipe rounder K

(i) Smith Section
Blacksmith�s striker M
Blacksmith D
Coppersmith D
Forge furnace operator F
Hammer driver L

(j) Iron Working and General Section
Assistant furnace operator M
Attendant at small rivet heating or

bolt heating or similar type of
fires M

Bender of iron and steel frames used
for reinforcing concrete M

Boiler (inside) cleaner and chipper K
Cold saw operator K
Crane attendant and dogman K
Crane driver�overhead cabin

controlled H
Dresser and/or fettler and/or

grinder L
Dresser and/or fettler and/or

grinder when using portable
machine K

Friction saw operator M
Furnace operator . J
Lagger�

first six months� experience M
second and third six months�

experience L
fourth and fifth six months�

experience K
thereafter . J

Painter of iron work (other than
coach painter and ship painter)�
using brush or spray K

Rigger and splicer or scaffolder on
ships and buildings�
(i) Certificated rigger

or scaffolder E
(ii) Rigger or scaffolder

(other) G
(iii) A certificated rigger or scaff-

older, other than a leading hand
who, is compliance with the
provisions of the regulations
made pursuant to the Construction
Safety Act, 1972, is responsible
for the supervision of not less
than three employees shall be
deemed a leading hand and

shall be paid the additional
rate prescribed in subparagraph
(i) of paragraph (a) of subclause
(3) of this clause.

Rigger and splicer or scaffolder other
than on ships and buildings H

Shot blast and sand blast dresser�
(i) who is not protected from

flying shot and sand by a
properly enclosed cabin I

(ii) who is so protected M
Tool and material storeman I

(k) Tradesman�s Assistant Section
(i) Employees directly assisting

tradesman not elsewhere
classified M

(ii) Tradesman�s assistants who from
time to time are required to do
rigging work (other than as an
assistant rigger) or who uses a
grinding machine L

(l) Industrial Gases Section
Oxygen plant operator F
Acetylene plant or other gas plant

operator H
General process hand K

(m) Labourer N
(n) Industrial Instrumentation Section

Instrument Tradesman B
Instrument Tradesman�Complex

 Systems A
Instrumentation and Controls

Tradesman A1
(3) ABB Power Transmission Pty Ltd:

Coil winder�first class (Appendix 3) D
Transformer assembler�first class (Appendix 3) D
Coil winder�second class (Appendix 3) E
Transformer assembler�second class

(Appendix 3) F
Transformer protective coating employee�

first class (Appendix 3) F
Insulation processor�first class (Appendix 3) G
Coil winder�third class (Appendix 3) H
Insulation processor�second class (Appendix 3) H
Coil winder�fourth class (Appendix 3) J
Transformer assembler�third class (Appendix 3) J
Transformer tanker�first class (Appendix 3) J
Transformer protective coating employee�

second class (Appendix 3) J
Coil builder�first class (Appendix 3) L
Coil builder�second class (Appendix 3) M
Insulation processor�third class (Appendix 3) M
Transformer assembler�fourth class (Appendix 3) M
Transformer tanker�second class (Appendix 3) M

APPENDIX 2
Old Definitions

General Engineering:
�Process employee� means an employee engaged on

repetition work on any automatic, semi-automatic, or sin-
gle-purpose machine, or machine fitted with jigs, gauges,
or other tools rendering operations, mechanical; or on
the assembling of parts of mechanical appliances or other
metallic articles so made; or on any repetitive hand proc-
esses.

�Inspector� means a tradesman who is engaged to in-
spect components while in production or upon comple-
tion as to their conformity with a specified standard of
quality and accuracy and who is authorised to exercise
and does exercise a discretion to pass components which
may not conform to that standard.
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�Examiner� means a tradesman other than one em-
ployed as an inspector who is engaged to inspect compo-
nents while in production or upon completion as to their
conformity with a specified standard of quality and accu-
racy.

�Viewer� means an employee who by means of fixed
gauges is engaged to inspect components while in pro-
duction or upon completion as to their conformity with a
specified standard of quality and accuracy.

�Tradesman� means an employee who in the course of
employment works from drawings or prints, or makes
precision measurements or applies general trade experi-
ence, but does not include an apprentice.

�Patternmaker� means a tradesman who makes patterns
of wood or metal but does not include a tradesman en-
gaged on the finishing (whether by filing or otherwise)
or fitting of metal patterns unless the employee is other-
wise entitled to be classified as a patternmaker.

�Toolmaker� means a tradesman making or repairing
any precision tool, gauge, die or mould to be affixed to
any machine, who designs or lays out work and is re-
sponsible for its proper completion.

�First-class machinist (tool room)� means a tradesman
who, for the greater part of his time, is engaged in or in
connection with the making of precision tools, gauges,
dies or moulds to be affixed to any machine.

�First-class machinist� means a tradesman who is en-
gaged in setting up or in setting up and operating the
following machines: lathe, boring machine, milling ma-
chine, planing machine, shaping machine, slotting ma-
chine and grinding machine.

�Second-class machinist� means an employee who is
engaged in operating, or setting up and operating a key
setting machine or any machine enumerated in the defi-
nition of �first-class machinist�, and includes an employee
engaged as a pipe fitter on low pressure work but does
not include an employee who is engaged as a tradesman.

�Third-class machinist� means an employee who oper-
ates any machine set up by a tradesman or any machine
the setting up of which does not require the knowledge
or skill of a second-class machinist, but does not include
a �process employee�.

�Locksmith� means a tradesman engaged in the mak-
ing or repairing of locks and the mechanism of safe and
strongroom doors.

�Heat treater� means a tradesman who is required to
apply general trade experience as a heat treater and who
carries out the operation of heat treatment to produce in
the materials treated such requirements as hardness,
toughness, ductility, resistance to abrasion, elasticity, ten-
sile strength, machinability and resistance to creep, and
who works to limits in size, shape and straightness in
tool work.

�Heat treater operative� means an employee who is en-
gaged under supervision in hardening, case-hardening or
tempering metal components by any process and in tak-
ing pyrometer temperature readings and who adjusts fur-
nace temperatures to instructions.

�Automotive electrical fitter� means an employee en-
gaged in the manufacture and repair of the starting, light-
ing and ignition equipment of motor vehicles (including
motor cycles).

�Motor mechanic� means an employee engaged in as-
sembling (except for the first time in Australia), making,
repairing, altering or testing the metal parts (including
electric) of the engines or chassis of motor vehicles other
than motor cycles.

�Motor cycle mechanic� means an employee engaged
in assembling (except for the first time in Australia),
making, repairing, altering or testing the metal parts (in-
cluding electric) of the engines, frames or chassis of mo-
tor cycles and side cars.

�Motor vehicle assembler� means an employee engaged
in assembling and putting together the parts of a motor
vehicle as received from the maker but does not include
an employee altering or adjusting such parts.

�Cycle mechanic� means an employee engaged in as-
sembling (except for the first time in Australia), build-
ing, brazing, repairing, altering or testing the metal parts
of a pedal cycle.

�Cycle assembler� means an employee engaged in as-
sembling, putting together and adjusting the parts of a
pedal cycle as received from the maker.

�Lagger� means an employee engaged in mixing or fix-
ing lagging on the job including the application of any
thermal insulating material by any means and the fixing
of protective coverings of canvas, sheet metals, fabrics,
plastics, bituminous fibre glass and asbestos felt or other
similar materials to such insulation.

�Weighing instrument mechanic� means a tradesman
who is qualified in the assembling, installation, calibra-
tion and repairing of weighing instruments and ancillary
equipment required for the complete operation of such
instruments, and is a person who holds the appropriate
license issued in accordance with the W.A. Weights and
Measures Act and Regulations.

�Mechanical Tradesperson�Special Class� means sub-
ject to paragraph (c) hereunder, a mechanical tradesperson
who�

(a) (i) is engaged in work on or in connection with
fluid power circuitry, which work requires for
its performance the standard of knowledge and
skills referred to in subparagraphs (iii) and (iv)
hereof; and

(ii) is able, where necessary and practicable, to
perform such work without supervision and
to examine, diagnose and modify systems
comprising interconnected fluid power cir-
cuits; and

(iii) has satisfactorily completed the following
TAFE units:
Course Syllabus No.
Industrial Hydraulics 1 85007
and
Industrial Pneumatics 1 85009
and either
Industrial Hydraulics 2 85008
and
Hydraulic Component Repair 85012
or
Pneumatic System Maintenance
(Industrial) 85010
and
Pneumatic System Control
(Industrial) 85014; or

(iv) has, whether through practical experience or
otherwise, achieved a standard of knowledge
comparable to that which would be achieved
under subparagraph (iii) hereof or in the case
of a dispute has been satisfactorily assessed
and/or examined pursuant to the Fluid Power
Exemptions Course detailed in paragraph (d);

but does not include such an employee unless the
work on which the employee is engaged requires for
its performance knowledge in excess of that gained
by the satisfactory completion of the appropriate
Technical College Trade course.

(b) For the purpose of this award an employee shall be
deemed to be a Mechanical Tradesperson�Special
Class only for the time during which the employee
meets the foregoing conditions unless�

(i) that time exceeds sixteen hours per week; or
(ii) in the opinion of his/her employer or, in the

event of disagreement, in the opinion of the
Board of Reference, that time is likely during
the course of employment to exceed sixteen
hours per week on average.

in which case the employee shall be classified as
Mechanical Tradesperson�Special Class for as long
as the employment continues on either of those bases.

(c) For the purpose of this definition, employees who
have completed courses in any other state shall, in
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the event of a dispute, submit their credentials for
assessment by TAFE or be assessed in accordance
with (a)(iv) above.

(d) Fluid Power Exemptions Course
Course exemptions for Fluid Power Certificate Units
can only be granted on completion of the TAFE di-
visional exam. However, class attendance exemp-
tions may be granted for the following reasons:

(i) Attending Short Vocational course (30 hours).
This will exempt the student from the practi-
cal component of the course. However, the
theory component can be completed by 24
hour correspondence course with TAFE Ex-
ternal Studies.

(ii) Students claiming exemption from the prac-
tical course requirements due to their in-
dustrial skills, could obtain an exemption
through a documented case presented by
their employer. Full course accreditation
can then be obtained by completing the 24
hour correspondence course with TAFE
External Studies.

(iii) Students without documented evidence may
obtain a practical exemption through 5 hours
skill testing. These students, if successful, may
then enter the correspondence mode to obtain
full unit accreditation.

(iv) Students who have claimed subject exemp-
tions in the certificate of workshop technol-
ogy, can only gain an automatic exemption
from the introductory units on full comple-
tion of the certificate.

(e) For the purposes of this definition, fluid power cir-
cuitry involves Industrial Hydraulics and/or Indus-
trial Pneumatics.

Electrical:
�Electrical fitter� means an employee engaged in mak-

ing, repairing, altering, assembling, testing, winding, or
wiring electrical machines, instruments, meters, or other
apparatus, other than wires leading thereto, but an em-
ployee shall not be deemed to be an electrical fitter�

(a) solely by reason of the fact that this work con-
sists of placing electrodes in �Neon� tubes
sealed by the employee; or

(b) if the employee is employed as a meter tester.
�Electrical installer� means an employee engaged in

the installation of electric lighting, electric meters, bells,
telephones or motors and apparatus used in connection
therewith and includes an employee engaged in running,
repairing or testing of conductors used for lighting, heat-
ing or power purposes but does not include an employee
who is a linesman or a meter fixer.

�Linesman� means an employee engaged (with or with-
out labourers assisting), in erecting poles for electrical
wires, cables or other conductors, or erecting wires, ca-
bles or other conductors on poles or over buildings, or
tying them to insulators, or joining or insulating them, or
doing any work on electrical poles off the ground.

�Motor attendant� means an employee who is wholly
engaged in stopping or starting motors or oiling or clean-
ing motors.

�Switchboard attendant� means an employee attend-
ing to, in charge of, or doing any work (other than repairs
or additions) necessary for the working of, any switch-
board.

�Battery fitter� means an employee engaged in the erec-
tion, overhauling and repairing of storage batteries.

�Battery attendant� means an employee who carries out
testing, topping up, cleaning, charging, discharging, re-
moving and replacing of storage batteries.

�Electrician�Special Class� means, subject to para-
graph (c) hereunder, an electrical fitter or electrical in-
staller who

 (a) (i) has satisfactorily completed a prescribed post
trade course in industrial electronics; or

(ii) has, whether through practical experience or
otherwise, achieved a standard or knowledge
comparable to that which would be achieved
under subparagraph (i) hereof; and

(b) (i) is engaged on work on or in connection with
complicated or intricate circuitry, which work
requires for its performance the standard of
knowledge referred to in paragraph (a) hereof;
and

(ii) is able, where necessary and practicable, to
perform such work without supervision and
to examine, diagnose and modify systems
comprising inter-connected circuits, but does
not include such an employee unless the work
on which the employee is engaged requires
for its performance knowledge in excess of
that gained by the satisfactory completion of
the appropriate Technical College trade course.

but does not include such an employee unless the
work on which the employee is engaged requires for
its performance knowledge in excess of that gained
by the satisfactory completion of the appropriate
Technical College Trade course.

(c) For the purpose of this award an employee shall be
deemed to be an Electrician�Special Class only for
the time during which the employee meets the fore-
going conditions, unless�

(i) that time exceeds sixteen hours per week; or
(ii) in the opinion of his employer or, in the event

of disagreement, in the opinion of the Board
of Reference, that time is likely during the
course of employment to exceed sixteen hours
per week on average

in which case the employee shall be classified as
Electrician�Special Class for as long as the employ-
ment continues on either of those bases.

(d) In the event of disagreement about the implementa-
tion of this Electrician�Special Class provision, a
Board of Reference shall determine the matter.

(e) For the purpose of this definition the following
courses are deemed to be prescribed post trade
courses in industrial electronics�

(i) Post Trade Industrial Electronics Course of the
N.S.W. Department of Technical Education.

(ii) The Industrial Electronics Course (Grades 1
and 2) as approved by the Education Depart-
ment of Victoria.

(iii) The Industrial Electronics Course of the South
Australian School of Electrical Technology.

(iv) Industrial Electronics (Course (�C�)) of the
Department of Education, Queensland.

(v) The Industrial Electronics Course of the Tech-
nical Education Department of Tasmania.

(vi) The Certificate in Industrial Electronics of the
Technical Education Division, Education De-
partment of Western Australia.

�Electronics tradesman� means an electrical trades-
man working at a level beyond that of electrician spe-
cial class and who is mainly engaged in applying
knowledge and skills to the tasks of installing, repair-
ing, maintaining, servicing, modifying, commission-
ing, testing, fault finding and diagnosing of various
forms of machinery and equipment which are elec-
tronically controlled by complex digital and/or ana-
logue control systems utilising integrated circuitry.
The application of this skill and knowledge would
require an overall understanding of the operating prin-
ciples of the systems and equipment on which the
tradesman is required to carry out his tasks.

To be classified as an electronics tradesman, a trades-
man must have at least three years on the job experience
as a tradesman in electronics systems utilising integrated
circuits and in addition must have satisfactorily completed
a post trades course in electronics equivalent to at least
two years part time study.
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In addition, to be classified as an electronics trades-
man, a tradesman must be capable of;

(a) maintaining and repairing multi-function
printed circuitry using circuit diagrams and test
equipment;

(b) working under minimum supervision and tech-
nical guidance;

(c) providing technical guidance within the scope
of the work described in this definition;

(d) preparing reports of a technical nature on spe-
cific tasks or assignments as directed and
within the scope of the work described in this
definition.

Electroplating:
�Electroplater�first class� means an employee who

maintains the solutions used and is responsible for the
electroplating of ware.

�Electroplater�second class� means an employee who
is mainly engaged on electroplating (including work on
the barrel-plating system), but who is not responsible for
the solutions used.

�Wet process operative� means an employee engaged
in repetition work in any electroplating or allied wet proc-
ess.

Boilermaking and Ship Construction:
�Boilermaking and ship construction� means the fabri-

cation, erection, or repairing of steel or iron ships or of
boilers or other vessels subject to greater pressure than
the weight of their contents, but does not include drilling
by stationary machines.

�Tradesman� means an employee who is required to
develop work from scaled drawings or prints, or to make
templates, or to apply general trade experience without
the guidance of a foreman or other tradesman, and in-
cludes an employee engaged in riveting by hand or ma-
chine, caulking, chipping, and working rivet busters.

Steel Construction:
�Tradesman� means an employee who is required to

develop work from scaled drawings or prints, or to make
templates, or to apply general trade experience without
the guidance of a foreman or other tradesman, and in-
cludes an employee engaged in riveting by hand or ma-
chine, caulking, chipping, and working rivet busters.

�First-class machinist� means an employee engaged
solely in working one or more of the following ma-
chines:�Bending rollers, gag straight liners, guillotines,
shearing machines, hydraulic presses of over two hun-
dred and three tonnes pressure, portable drillers, port-
able reamers and tappers.

�Second-class machinist� means an employee engaged
solely in operating one or more of the following ma-
chines� Mangling, nipping and notching, roll straight-
ening, punching, cropping, hydraulic presses of two
hundred and three tonnes pressure or under, stationary
drillers, stationary reamers and tappers, cold saw, fric-
tion saw, plate-edge planers, and other machines.

Welding:
�First-class welder� means an employee using electric

arc or petrol or coal gas blow pipe on any work other
than that of a second, third or fourth class welder as de-
fined.

�Second-class welder� means an employee who-
(a) uses any of the foregoing types of welding ap-

paratus in filling castings; or
(b) welds with the aid of jigs; or
(c) operates automatic welding machines for the

setting up of which the employer is not re-
sponsible; or

(d) operates a profile cutting or a straight line
cutting machine.

�Third-class welder� means an employee who uses any
of the foregoing types of welding apparatus in tacking
preparatory to the completion of work by any other em-
ployee.

�Fourth-class welder� means an employee using an elec-
tric spot or butt-welding machine, or cutting scrap with
oxy-acetylene blow pipe, petrol or coal gas blow pipe.

Foundry:
�Jobbing coremaker� means a moulder engaged in mak-

ing cores for metal moulds by the use of loam or strickle
boards, or by loose boxes, other than loose boxes used
for repetition production of cores requiring little or no
skill to produce.

�Jobbing moulder� means a metal moulder engaged in
floor moulding, loam moulding, strickle moulding or
moulding from loose patterns.

�Machine coremaker� means an employee making cores
by machines where the core box is a fixture to or part of
such machine, or making repetition cores requiring little
or no skill to produce.

�Plate or machine moulder� means an employee en-
gaged in moulding on the plate system or by machines
where the pattern is either a fixture to the plate or the
spray system is used.

Industrial Instrumentation:
�Instrument tradesman� means a tradesman who

is mainly engaged in installing, repairing, main-
taining, servicing, industrial instruments and con-
trol systems.

An instrument tradesman will have completed an ap-
prenticeship the greater part of which involved industrial
instrumentation, or alternatively can demonstrate a knowl-
edge and understanding of industrial instrumentation and
can apply that knowledge and understanding to the tasks
assigned by the employer. The required knowledge and
understanding would have been gained by undertaking a
formal training course run by a State Education Depart-
ment or Technical Education Department or its equiva-
lent or by at least 12 months on the job experience as a
tradesman at instrument work.

�Instrument tradesman�complex systems� means an
instrument tradesman who is mainly engaged in install-
ing, repairing, maintaining, servicing, testing, modifying,
commissioning, calibrating and fault finding instruments
which make up a complex control system which utilises
some combination of electrical, electronic, mechanical,
hydraulic and pneumatic principles.

To be classified as an instrument tradesman�complex
systems a tradesman will have:

(i) Had a minimum of two years on the job expe-
rience as a tradesman working predominantly
on complex and/or intricate instruments and
instrument systems as will enable him to per-
form such work under minimum supervision
and technical guidance, and;

(ii) Satisfactorily completed an appropriate post
trade course equivalent to at least two years
part time study or has achieved to the satis-
faction of the employer a comparable stand-
ard of skill and knowledge by other means
including in-plant training or on the job expe-
rience referred to in (i) above.

�Instrumentation and controls tradesman� means an in-
strument tradesman working at a level beyond that of in-
strument tradesman�complex systems and who is mainly
engaged in applying skills and knowledge to installing,
repairing, maintaining, servicing, testing, modifying, com-
missioning, calibrating, and fault finding industrial in-
struments which make up a complex control system which
utilises some combination of electrical, mechanical, hy-
draulic and pneumatic principles and electronic circuitry
containing complex analogue and/or digital control sys-
tems utilising integrated circuitry.

The application of this skill and knowledge would re-
quire an overall understanding of the operating mode or
principles of the various types of measurement and con-
trol devices on which the tradesman is required to per-
form tasks. To be classified as an instrumentation and
controls tradesman a tradesman must have at least three
years� on the job experience as a tradesman�12 months
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of which must be at the level of instrument tradesman�
complex systems and in addition must have completed a
related post-trades course equivalent to at least two years
part time study.

In addition, to be classified as an instrumentation and
controls tradesman, a tradesman must be capable of:

(i) Maintaining and repairing multi-function
printed circuitry of the type described in this
definition using circuit diagrams and test
equipment.

(ii) Working under minimum supervision and
technical guidance.

(iii) Providing technical guidance within the scope
of the work described in the definition.

(iv) Preparing reports of a technical nature on spe-
cific tasks or assignments as directed and
within the scope of the work described in this
definition.

APPENDIX 3
ABB Power Transmission Pty Ltd

1. � SCOPE
The provisions of this Appendix shall apply only to those

employees employed by ABB Power Transmission Pty Ltd
and engaged in the callings referred to herein.

2. � DEFINITIONS
�Coil Winder�Fourth Class� means an employee employed

as such by ABB Power Transmission Pty Ltd and who, under
supervision, is engaged in winding coils.

�Coil Winder�Third Class� means an employee employed
as such by ABB Power Transmission Pty Ltd and who has had
a minimum of six months� experience as a coil winder�fourth
class and under supervision winds coils of any size or cat-
egory commonly manufactured by the distribution transformer
industry.

�Coil Winder�Second Class� means an employee employed
as such by ABB Power Transmission Pty Ltd and who has had
a minimum of three years� experience as a coil winder�third
class and is competent to wind all categories of coils gener-
ally manufactured by the distribution transformer industry.

�Coil Winder�First Class� means an employee employed
as such by ABB Power Transmission Pty Ltd and who has had
either�

(a) a minimum of two years� experience as a coil
winder�second class and is competent and required
to wind section and helical coils, continuous, spiral
and interleaved disc coils; or

(b) on engagement has a minimum of five years� con-
tinuous experience in the power transformer indus-
try and is competent and required to wind section
and helical coils, continuous, spiral and interleaved
disc coils.

�Core Builder�Second Class� means an employee em-
ployed as such by ABB Power Transmission Pty Ltd either�

(a) in stacking core laminations to produce cores of any
size, provided that in the case of a female employee
the size of a core shall not exceed 3 MVA; or

(b) in the production of single phase wound cores on a
core winding machine.

�Core Builder�First Class� means an employee employed
as such by ABB Power Transmission Pty Ltd and who has had
a minimum of one year�s experience as a core builder�sec-
ond class and is competent either�

(a) in stacking core laminations on all transformers pro-
vided that in the case of a female employee the size
of the transformer shall not exceed 3 MVA; or

(b) in the production of three phase wound cores on a
core winding machine.

�Insulation Processor�Third Class� means an employee
employed as such by ABB Power Transmission Pty Ltd and
who under supervision is training as an insulation processor�
second class.

�Insulation Processor�Second Class� means an employee
employed as such by ABB Power Transmission Pty Ltd and

who has had a minimum of one year�s experience as an insu-
lation processor�third class and produces, under supervision,
all the insulation components required for coil winding and
assembly of any transformer.

�Insulation Processor�First Class� means an employee
employed as such by ABB Power Transmission Pty Ltd and
who has had a minimum of two years� experience as an insu-
lation processor�second class and is competent and re-
quired�

(a) to produce from drawings all insulation components
for coil winding and assembly of any transformer;
and

(b) to operate such equipment as is necessary to pro-
duce that insulation.

�Transformer Assembler�Fourth Class� means an employee
employed as such by ABB Power Transmission Pty Ltd and
who under supervision assembles transformers.

�Transformer Assembler�Third Class� means an employee
employed as such by ABB Power Transmission Pty Ltd and
who has had a minimum of six months� experience in assem-
bling transformers as a transformer assembler�fourth class
and is competent and required to assemble any transformer
under 1500 KVA from drawings and under supervision any
other size transformer as required.

�Transformer Assembler�Second Class� means an em-
ployee employed as such by ABB Power Transmission Pty
Ltd and who has had a minimum of two years� experience in
assembling transformers as a transformer assembler�third
class and is competent and required to assemble from draw-
ings any transformer under 5 MVA 66 KV �off load tapchanger
range� and under instruction assembles any other size trans-
former as required.

�Transformer Assembler�First Class� means an employee
employed as such by ABB Power Transmission Pty Ltd and
who has had either�

(a) a minimum of three years� experience as a trans-
former assembler�second class; or

(b) five years� continuous experience in the power trans-
former industry,

and is competent and required to assemble �on load tapchanger
range� transformers and any transformer of a minimum of 5
MVA 66 KV �off load tapchanger range�.

�Transformer Tanker�Second Class� means an employee
employed as such by ABB Power Transmission Pty Ltd and
who under supervision tanks distribution transformers.

�Transformer Tanker�First Class� means an employee
employed as such by ABB Power Transmission Pty Ltd and
who has had a minimum of six months� experience in tanking
distribution transformers as a transformer tanker�second class
and is competent and required to tank all transformers up to
1500 KVA and under supervision any other size transformer
as required.

�Transformer Protective Coating Employee�Second Class�
means an employee employed by ABB Power Transmission Pty
Ltd and engaged under supervision in the protective coating of
all components used in the manufacture of transformers.

�Transformer Protective Coating Employee�First Class�
means an employee employed by ABB Power Transmission
Pty Ltd and who has had a minimum of two years� experience
as a transformer protective coating employee�second class
and is competent and required to protective coat by any means
all components used in the manufacture of transformers.

3. � WAGES
(a) The minimum total wage payable weekly to adult em-

ployees classified herein shall be as follows:
1st, 2nd & 3rd

Base Arbitrated Total
Rate Supple- Safety Net Rate
Per mentary Adjust- Per

Week Payment ment Week
$ $ $ $

Adult Employees:
Wage Group C10 365.20 52.00 24.00 441.20
Coil Winder 1st Class
Transformer Assembler

1st Class
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1st, 2nd & 3rd
Base Arbitrated Total
Rate Supple- Safety Net Rate
Per mentary Adjust- Per

Week Payment ment Week
$ $ $ $

Wage Group C11 337.40 48.10 24.00 409.50
Coil Winder 2nd Class
Transformer Assembler

2nd Class
Transformer Protective

Coating 1st Class
Insulation Processor

1st Class
Wage Group C12 319.20 45.40 24.00 388.60
Coil Winder 3rd & 4th

Class
Insulation Processor

2nd Class
Transformer Protective

Coating 2nd Class
Transformer Assembler

3rd Class
Transformer Tanker 1st

Class
Wage Group C13 299.50 42.60 24.00 366.10
Coil Builder 1st

Class
Insulation Processor

3rd Class
Transformer Assembler

4th Class
Transformer Tanker

2nd Class
(b) The amount payable to any employee pursuant to the

supplementary payment provisions of this clause:
(i) shall be for all purposes of this award;

(ii) shall be reduced by the amount of any payment be-
ing made to that employee in addition to the said
rates otherwise than pursuant to the supplementary
payment provisions of this subclause, whether such
payment is being made by virtue of any order, in-
dustrial agreement or other agreement or arrange-
ment.

(c) The $8.00 Safety Net Adjustment reflects the applica-
tion of the $8.00 Safety Net Adjustment Principle enunciated
in the State Wage decision of 24 December, 1993.

Consistent with the requirements of that principle the $8.00
Safety Net Adjustment is absorbable to the extent of any
equivalent amount in rates of pay�whether award or indus-
trial agreement in excess of the minimum rates (classification
rate and supplementary payment) prescribed in accordance
with the September 1989 State Wage Case decision.

APPENDIX 4
Architectural Aluminium Fabrication Classification

1.�SCOPE
The provision of this appendix shall apply only to those

companies listed in Clause 4.�Respondent Companies of this
Clause and to those employees employed by those companies
and engaged in work refereed to herein.

2.�DEFINITIONS
WAGE GROUP: C 14
ARCHITECTURAL ALUMINIUM FABRICATION
EMPLOYEE LEVEL I
Relativity to C 10 78%

Undertaking up to 38 hours induction training which may
include information on the enterprise, conditions of employ-
ment, introduction to supervisors and fellow workers, includ-
ing the shop steward where available, training and career path
opportunities, plant layout, work and documentation proce-
dures, occupational health and safety, equal employment op-
portunity and quality control/assurance.

An employee at this level performs routine duties essen-
tially of a manual nature and to the level of their training�

1. Performs general labouring and cleaning duties;

2. Exercises minimal judgement;
3. Works under direct supervision; or
4. Is undertaking structured training so as to enable

them to work at C13 level.

WAGE GROUP: C 13
ARCHITECTURAL ALUMINIUM FABRICATION EM-
PLOYEE LEVEL II
Relativity to C 10 82%

An employee who has completed up to three months struc-
tured training so as to enable the employee to perform work
within the scope of this level.

An employee at this level performs work above and beyond
the skills of an employee at C 14 and to the level of their
training;

1. Works under direct supervision either individually
or in a team environment;

2. Understands and undertakes basic quality control/
assurance procedures including the ability to recog-
nise basic quality deviations/faults;

3. Understands and utilises basic statistical process con-
trol procedures;

4. Performs work in either the Fabrication, Glazing or
Assembly areas of the workshop.

Indicative of the tasks which an employee at this level may
perform are the following:

� Repetition work on automatic, semi-automatic or
single purpose machines or equipment;

� Selects materials and assembles components using
basic written, spoken and/or diagrammatic instruc-
tions in any assembly environment;

� Basic soldering or butt and spot welding skills or
cuts scrap with an oxy-acetylene blow pipe;

� Uses selected hand tools;
� Maintains simple records;
� Uses hand trolleys and pallet trucks;
� Assists in the provision of on-the-job training in

conjunction with tradespersons and supervisors/
trainers.

WAGE GROUP: C 12
ARCHITECTURAL ALUMINIUM FABRICATION EM-
PLOYEE LEVEL III
Relativity to C 10 87.4%

An employee who has completed an Engineering/Produc-
tion Certificate I or equivalent training so as to enable them to
perform work within the scope of this level.

An employee at this level performs work above and beyond
the skills of a C 13 and to the level of their training;

1. Is responsible for the quality of their own work sub-
ject to routine supervision;

2. Works under routine supervision either individually
or in a team environment;

3. Exercises discretion within their level of skills and
training;

4. Performs work in the Fabrication, Glazing, Assem-
bly and Material Handling areas of the workshop
within the scope of the indicative tasks listed below.

Indicative of the tasks which an employee at this level may
perform are the follo wing:

� Operates flexibly between assembly stations;
� Operates machinery and equipment requiring the

exercise of skill and knowledge beyond that of an
employee at level C 13;

� Non-trade engineering skills;
� Basic tracing and sketching skills;
� Receiving, despatching, distributing, sorting, check-

ing, packing (other than repetitive packing in a stand-
ard container or containers in which such goods are
ordinarily sold), documenting and recording of
goods, materials and components;

� Basic inventory control in the context of a produc-
tion process;
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� Basic keyboard skills;
� Advanced soldering techniques;
� Operation of mobile equipment including forklifts,

hand trolleys, pallet trucks, overhead crane and winch
operation;

� Ability to measure accurately;
� Assists one or more tradespersons;
� Welding which requires the exercise of knowledge

and skills above C 13;
� Assists in the provision of on-the-job training in

conjunction with tradespersons and supervisor/train-
ers;

� Glass cutting; and
� Workshop Process Glazing.

WAGE GROUP: C 11
ARCHITECTURAL ALUMINIUM FABRICATION EM-
PLOYEE LEVEL IV
Relativity to C 10 92.4%

An employee who has completed a Production/Engineering
Certificate II or equivalent training so as to enable the em-
ployee to perform work within the scope of this level.

An employee at this level performs work above and beyond
the skills of a C 12 and to the level of their training;

1. Works from complex instructions and procedures;
2. Assists in the provision of on-the-job training to a

limited degree;
3. Co-ordinates work in a team environment or works

individually under general supervision;
4. Is responsible for assuring the quality of their own

work; and
5. Operates flexibly across all area of aluminium fabri-

cation workshop activities.
Indicative of the tasks which an employee at this level may

perform are the following:
� Use of precision measuring instruments;
� Machine setting, loading and operation;
� Inventory and store control including;

� licensed operation of all appropriate materi-
als handling equipment;

� use of tools and equipment within the scope
(basic non-trades) maintenance;

� computer operation at a level higher than that
of an employee at C 12 level;

� Intermediate keyboard skills;
� Basic engineering and fault finding skills;
� Licensed and certified for forklift, and crane driving

operations to a level of higher than C 12;
� Has a knowledge of the employers operation as it

relates to production processes;
� Lubricates production machinery equipment;
� Assists in the provision of on-the-job training in

conjunction with tradespersons and supervisors/
trainers.

� Complete production and assembly of all products
with the aluminium fabrication workshop to a level
higher than C 12.

� Glass Cutting and Workshop Process Glazing to a
level higher than C 12.

WAGE GROUP C 10
ARCHITECTURAL ALUMINIUM FABRICATION EM-
PLOYEE
Relativity 100%

An employee at this level is an employee who, while still
being primarily engaged in Architectural Aluminium Fabrica-
tion work applies the skills acquired through the successful
completion of a trade certificate level qualification in the pro-
duction, distribution, or stores functions but not technical or
trade work.

A Production System Worker works above and beyond a C
11 and to the level of their training;

1. Understands and applies specific quality control tech-
niques;

2. Exercises good interpersonal and communications
skills;

3. Exercises keyboard skills at a level higher than C
11;

4. Exercises discretion within the scope of this grade;
5. Performs work under general supervision either in-

dividually or in a team environment.
Indicative tasks which an employee at this level may per-

form are as follows:
� Approves and passes first off samples and maintains

quality of product across all areas of aluminium fab-
rication workshop;

� Works from basic production drawings, prints or
plans;

� Operates, sets up and adjusts all production machin-
ery in a plant including production process welding
to the extent of training;

� Can perform a range of engineering maintenance
functions including:

� Removing equipment fastenings including use
of destructive cutting equipment.

� Lubrication of production equipment.
� Running adjustments to production equip-

ment.
� Operate all lifting equipment;
� Basic production scheduling and materials handling

within the scope of the production process or di-
rectly related functions within raw materials/finished
goods locations in conjunction with technicians;

� Understands computer techniques as they relate to
production process operation;

� High level of stores and inventory responsibility
beyond the requirements of an employee at C 11;

� Assists in the provision of on-the-job training in
conjunction with tradespersons and trainers;

� Has a sound knowledge of the employers operations
as it relates to the production process;

� Can select, prepare and assemble all products in the
workshop.

3.�WAGES
Rates of pay for each classification level shall be that speci-

fied for corresponding wage level specified in Clause 31.�
Wages and Supplementary Payments of this Award.

4.�RESPONDENT COMPANIES
The following companies are respondent to this Appendix:

Avanti Glass
Stegbar Pty Ltd
Aluminium Products
Jason Anodising
Dowell Aluminium Windows
Lidco Aluminium Windows
ASA Windows Pty Ltd
W.A. Glass and Aluminium
Mawco Pty Ltd
Jason Windows
Supreme Windows

PART II � CONSTRUCTION WORK
This Part of the award, Clause 1�General Provisions to

Clause 14�Special Provisions�State Energy Commission
of Western Australia inclusive shall apply to employees en-
gaged on construction work defined in Clause 5�Definitions
of PART I�GENERAL of this award.

1.�GENERAL PROVISIONS
Except as provided in this Part the provisions of PART I�

GENERAL of this award shall apply to employees engaged
on construction work defined in Clause 5�Definitions of that
Part.
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2.�CONTRACT OF SERVICE
(1) A contract of service to which PART II�CONSTRUC-

TION WORK of this award applies may be terminated in ac-
cordance with the provisions of this clause and not otherwise
but this subclause does not operate so as to prevent any party
to a contract from giving a greater period of notice than is
hereinafter prescribed nor to affect an employer�s right to dis-
miss a worker without notice for misconduct and a worker so
dismissed shall be paid wages for the time worked up to the
time of dismissal only.

(2) Subject to the provisions of this clause, an employee
may on any day, give to the employer the appropriate period
of notice of termination of the contract prescribed in subclause
(4) of this clause and the contract terminates when that period
expires.

(3) (a) Where an employee leaves his employment�
(i) without giving the notice referred to in subclause

(2) of this clause; or
(ii) having given such notice, before the notice expires

the employee forfeits his entitlement to any moneys owing to
him under this award except to the extent that those moneys
exceed his ordinary wages for the period of notice which should
have been given.

(b) In a case to which paragraph (a) of this subclause ap-
plies�

(i) the contract of service shall, for the purposes of this
award, be deemed to have terminated at the time at
which the employee was last ready, willing and avail-
able for work during ordinary working hours under
the contract; and

(ii) the provisions of subclause (2) of this clause shall
be deemed to have been complied with if the em-
ployee pays to the employer, whether by forfeiture
or otherwise, an amount equivalent to the employ-
ee�s ordinary wages for the period of notice which
should have been given.

(4) The period of notice referred to in subclause (2) of this
clause is�

(a) in the case of a casual employee, one hour;
(b) in any other case�

(i) during the first month of employment under
the contract, one day; and

(ii) after the first month of such employment, one week.
(5) (a) On the first day of the engagement an employee shall

be notified by the employer or by the employer�s representa-
tive whether the duration of the employment is expected to
exceed one month and, if the employee is hired as a casual
employee, the employee shall be advised accordingly.

(b) An employee shall, for the purposes of this award, be
deemed to be a casual employee�

(i) if the expected duration of the employment is less
than one month; or

(ii) if the notification referred to in paragraph (a) of this
subclause is not given and the employee is dismissed
through no fault of the employee within one month
of commencing employment

(6) (a) Subject to paragraph (b) hereof an employer shall, in
the case of an employee who has completed one month�s serv-
ice with that employer, give notice to the employee on the day
on which the contract of service is to end and pay the em-
ployee one week�s ordinary wages: Provided that where an
employee, having been offered and refused further employ-
ment at another site with the same employer, subsequently,
within a fortnight of such refusal, applies to that employer for
employment and is engaged to work at that other site, the one
week�s wages paid to the employee under this subclause shall
be credited towards payment of any moneys due in the new
employment.

(b) An employer may terminate the contract of service�
(i) in the case of a casual employee, by giving to the

employee one hour�s notice or by paying to the em-
ployee the one hour�s pay in lieu of notice;

(ii) in any other case, during the first month of employ-
ment under the contract, by giving to the employee

one day�s notice or by paying to the employee one
day�s pay in lieu of notice.

(7) The employer shall be under no obligation to pay for
any day not worked upon which the employee is required to
present himself for duty, except when such absence from work
is due to illness and comes within the provisions of Clause
24�Absence Through Sickness of PART I�GENERAL of
this award or such absence is on account of holidays to which
the employee is entitled under the provisions of this award.

(8) (a) (i) The employer is entitled to deduct payment for
any day or part of a day upon which an employee (including
an apprentice) cannot be usefully employed because of indus-
trial action by any of the unions party to this award or by any
other association or union.

(ii) If an employee is required to attend for work on any day
but by reason of failure or shortage of electric power work is
not provided, he/she shall be entitled to two hours� pay and
further, where any employee commences work he/she shall be
entitled to four hours� employment or be paid for four hours�
work.

(b) The provisions of paragraph (a) of this subclause also
apply where the employee cannot be usefully employed
through any cause which the employer could not reasonably
have prevented but only if, and to the extent that, the em-
ployer and the union or unions concerned so agree or, in the
event of disagreement, the Board of Reference so determines.

(c) Where the stoppage of work has resulted from a break-
down of the employer�s machinery the Board of Reference, in
determining a dispute under paragraph (b) of this subclause,
shall have regard for the duration of the stoppage and the en-
deavours made by the employer to repair the breakdown.

(9) The provisions of this clause shall not apply in any case
where the employee�s contract of service is to be changed from
Part II�Construction to Part I�General of this Award.

3.�REST PERIOD
(1) (a) Subject to the provisions of this subclause, a rest

period of seven minutes from the time of ceasing to the time
of resumption of work shall be allowed each morning.

(b) The rest period shall be counted as time off duty without
deduction of pay and shall be arranged at a time and in a man-
ner to suit the convenience of the employer.

(c) Refreshments may be taken by employees during the
rest period but the period of seven minutes shall not be ex-
ceeded under any circumstances.

(d) An employer who satisfies the Commission that any
employee has breached any condition expressed or implied in
this subclause may be exempted from liability to allow the
rest period.

(e) In an establishment in which the majority of employees
are not subject to this award, the provisions of this subclause
do not apply but any employee to whom this award applies
shall be entitled to the rest period, if any, which may be al-
lowed to the aforesaid majority.

(2) On work on which the majority of employees are em-
ployed under this award, in addition to the rest period referred
to in subclause (1) of this clause but subject to the same con-
ditions, a rest period of seven minutes shall be allowed as
soon as possible after the end of the second hours work fol-
lowing the meal interval unless the employees concerned pre-
fer to do without such rest period, but the provisions of this
subclause only apply to an employee on any day on which the
employee is required for overtime for half an hour or more
immediately following the employee�s ordinary finishing time.

4.�SHIFT WORK
(1) Shifts may be worked on construction work provided

the employer has given the union notice of the intention to
work shifts and the intended starting and finishing times of
ordinary hours of the respective shifts.

(2) (a) Where any particular process is carried out on shifts
other than day shift and less than five consecutive afternoons
of five consecutive night shifts are worked on that process,
then employees employed on such afternoon or night shifts
shall be paid at overtime rates.

Provided that where the ordinary hours of work normally
worked in an establishment are worked on less than five days
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then the provision of paragraph (a) shall be as if that number
of consecutive shifts were substituted for five consecutive
shifts.

(b) The sequence of work shall not be deemed to be broken
under the preceding paragraph by reason of the fact that work
on the process is not carried out on a Saturday or Sunday or
any other day that the employer observes a shut down for the
purpose of allowing a 38 hour week or on any holiday.

(3) Where shift work is worked on construction work or by
the contractor on commissioning tests for new plant�

(a) the first night shift in ordinary hours in any week
shall not commence before Monday night; and

(b) the ordinary hours on each shift shall include crib
time not exceeding twenty minutes which shall be
taken in relays so as not to cause a stoppage of op-
erations and at times convenient to the employer.

(4) A shift employee engaged on construction work or on
commissioning tests for new plant shall, in addition to the
ordinary rate, be paid per shift for eight hours, a loading of
twenty-five per cent for night shift.

(5) Where shifts are worked on construction work or on
commissioning tests for new plant the day and night shifts
may change weekly where there is agreement between the
parties.

5.�SPECIAL RATES AND PROVISIONS
(1) (a) Where obnoxious or unusually dirty or extreme con-

fined space conditions are encountered attributable to sources
other than normal construction work disabilities, the Board of
Reference may be convened to investigate the specific com-
plaint.

(b) The Board of Reference shall determine the remedial
measures required and/or award a disability allowance if
deemed necessary in the circumstances.

(2) (a) The employer shall, where practicable, provide a
waterproof and secure place on each job for the safekeeping
of an employee�s tools when not in use and an employee�s
working clothes and where an employee is absent from work
because of illness or accident and has advised the employer to
that effect in accordance with the provisions of Clause 24.�
Absence through Sickness of PART I�GENERAL of this
award the employer shall ensure that the employee�s tools and
working clothes are securely stored during the employee�s
absence.

(b) Subject to paragraph (c) hereof where the employee�s
tools or working clothes are lost by fire or breaking and enter-
ing whilst securely stored in the place provided by the em-
ployer under paragraph (a) hereof the employer shall reimburse
the employee for that loss but only up to a maximum of
$200.00.

(c) The provisions of paragraph (b) hereof shall only apply
with respect to tools and working clothes used by an employee
in the course of his employment as set out in a list furnished
to the employer at least twenty four hours before being lost by
fire or theft and if the employee has reported any theft to the
police.

(3) An employee employed at the Alumina Refinery, Kwinana
in areas 40, 30, 35 (k), 45, 25, 35 (f) (where operating), 35 (d)
(where operating), 35 (c) (where operating), 50 (where oper-
ating), 36 (A to E tanks inclusive) shall be supplied with over-
alls and boots by the employer.

(4) An electronics tradesperson, an electrician special class,
an electrical fitter and/or armature winder or an electrical in-
staller who holds, and in the course of employment may be
required to use, a current �A� Grade or �B� Grade license
issued pursuant to the relevant regulation in force on the 28th
day of February 1978 under the Electricity Act 1945, shall be
paid an allowance of $13.20 per week.

6.�ALLOWANCE FOR TRAVELLING AND
EMPLOYMENT IN CONSTRUCTION WORK

(1) An employee, who on any day is required by the em-
ployer to report directly to the job, shall be paid an allowance
in accordance with the provisions of this subclause to com-
pensate for travel patterns and costs peculiar to the industry,
which includes mobility requirements of employees, and the
nature of employment in construction work covered by this

Award�
(a) On places within a radius of 50 kilometres from the

General Post Office, Perth�$11.30 per day.
(b) For each additional kilometre to a radius of 60 kilo-

metres from the General Post Office, Perth�60 cents
per kilometre.

(c) Subject to provisions of paragraph (d) hereof, work
performed at places beyond a 60 kilometre radius
from the General Post Office, Perth shall be deemed
to be distant work unless the employer and the em-
ployees, with the consent of the union, agree in any
particular case that the travelling allowance for such
work shall be paid under this clause, in which case
an additional allowance of 60 cents per kilometre
shall be paid for each kilometre in excess of the 60
kilometre radius.

(d) In respect of work carried out from an employer�s
depot situated outside a radius of sixty kilometres
from the General Post Office, Perth the main Post
Office in the town in which such depot is situated
shall be the centre for the purpose of calculating the
allowance to be paid.

(e) Where transport to and from the job is supplied by
the employer from and to the depot or such other
place more convenient to the employee as is mutu-
ally agreed upon between the employer and the em-
ployee, half the above rates shall be paid, provided
that the conveyance used for such transport is
equipped with suitable seating and weather proof
covering.

(2) The provisions of this clause do not apply to an em-
ployee to whom Clause 7.�Distant Work of PART II�CON-
STRUCTION WORK is applicable.

7.�DISTANT WORK
(1) Where an employee is engaged or selected or ad-

vised by an employer to proceed to construction work at
such a distance that the employee cannot return home each
night and the employee does so, the employer shall pro-
vide the employee with suitable board and lodging or shall
pay the expenses reasonably incurred by the employee for
board and lodging.

(2) The provisions of subclause (1) of this clause do not
apply with respect to any period during which the em-
ployee is absent from work without reasonable excuse and
in such a case, where the board and lodging is supplied by
the employer, the employer may deduct from moneys ow-
ing or which may become owing to the employee an
amount equivalent to the value of that board and lodging
for the period of the absence.

(3) Subject to the provisions of subclause (5) of this clause�
(a) the employer shall pay all reasonable expenses in-

cluding fares, transport of tools, meals and, if neces-
sary, suitable overnight accommodation incurred by
an employee or person engaged who is directed by
the employer to proceed to the locality of the site
and who complies with such direction.

(b) the employee shall be paid at ordinary rate of pay-
ment for the time up to a maximum of eight hours in
any one day incurred in travelling pursuant to the
employer�s direction.

(4) Where an employee who, after one month of employ-
ment with an employer, leaves the employment, or whose
employment is terminated by the employer �except for incom-
petency, within one working week of the employee commenc-
ing work on the job or for misconduct� and in either instance
subject to the provisions of Clause 2.�Contract of Service of
this Part of this award returns to the place from where the
employee first proceeded to the locality, or to a place less dis-
tant than or equidistant to the place where the employee first
proceeded, the employer shall pay all expenses�including
fares, transport of tools, meals and, if necessary, suitable over-
night accommodation incurred by the employee in so return-
ing. Provided that the employer shall in no case be liable to
pay a greater amount under this subclause than the employer
would have paid if the employee had returned to the locality
from which he first proceeded to the job.
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(5) On work north of the 26th parallel of South Latitude the
following provisions apply�

(a) The employer may deduct the amount of the forward
fare from the employee�s first or later wages but the
amount so deducted shall be refunded to the em-
ployee if the employee continues to work for three
months, or, if the work ceases sooner, for so long as
the work continues.

(b) If the employee continues to work for the employer
for at least six months or if the work ceases sooner,
for so long as the work continues, the employer shall,
on termination of the employee�s engagement, pay
the fare of the employee back from the place of work
to the place of engagement if the employee so de-
sires.

(6) An employee, to whom the provisions of subclause (1)
of this clause apply, shall be paid an allowance of $23.10 for
any weekend that the employee returns home for the job, but
only if�

(a) the employee advises his/her employer or the em-
ployer�s agent of his/her intention not later than the
Tuesday immediately preceding the weekend in
which he/she so returns.

(b) the employee is not required for work during that
week-end;

(c) the employee returns to the job on the first working
day following the week-end; and

(d) the employer does not provide, or offer to provide,
suitable transport.

(7) Where an employee, supplied with board and lodging
by the employer, is required to live more than 800 metres from
the job the employee shall be provided with suitable transport
to and from the job or be paid an allowance of $10.20 per day,
provided that where the time actually spent in travelling ei-
ther to or from the job exceeds 20 minutes, that excess time
shall be paid for at ordinary rates whether or not suitable trans-
port is supplied by the employer.

(8) Notwithstanding any other provisions contained in this
clause and in lieu of any such provisions the following condi-
tions shall apply to an employee who is engaged or selected
or advised by an employer to proceed to construction work at
such a distance that the employee cannot return to his home
each night and where such construction work is located north
of the 26th parallel of south latitude or in any other area to
which air transport is the only practicable means of travel:

(a) An employee may return home or to Perth or to any
other place at a weekend to be mutually agreed upon
between the employee and the employer:

(i) After four continuous months service with his
employer; and in addition to the weekend the
employee shall be entitled to two days leave
on ordinary pay subject to the provisions of
paragraph (b) hereof, and

(ii) After each further period of four months con-
tinuous service with the employer; and in ad-
dition to the weekend, the employee shall be
entitled to two days leave, one of which days
shall be on ordinary pay subject to the provi-
sions of paragraph (b) hereof.

(b) Where an employee returns home or to Perth or any
other place in accordance with the provisions of this
subclause and returns to the job and commences work
at the time arranged with the employer, on the first
working day for that employee immediately follow-
ing the period of leave referred to in paragraph (a)
hereof, that employee shall be paid at the comple-
tion of the first pay period commencing on or after
the day upon which the employee returns to work
from the leave taken pursuant to paragraph (a) hereof
the ordinary pay for that period of leave and the ac-
tual cost of air fares incurred in travelling home or
to Perth or to any other place and to the job and
which in no case shall exceed the cost of an economy
air fare from the job to Perth and return.

(c) The entitlement to leave and travelling accruing to
an employee pursuant to subclause (a) hereof may

be availed of as soon as reasonably practicable after
it becomes due and if it is not availed of within one
month after it so becomes due the entitlement shall
lapse.

(9) Any time in respect of which an employee is absent from
work except time for which the employee is entitled to claim
payment pursuant to Clause 24.�Absence through Sickness
of PART I�GENERAL of this award or time spent on holi-
days pursuant to subclause (1) of Clause 23.�Holidays and
Annual Leave of PART I�GENERAL of this award shall not
count for determining the employee�s rights to travel and leave
under the provisions of subclause (8) of this clause.

8.�ANNUAL LEAVE LOADING
Notwithstanding the provisions of paragraph (c) of subclause

(3) of Clause 23.�Holidays and Annual Leave of PART I�
GENERAL of this award the loading prescribed in the said
paragraph shall apply to proportionate leave due to an em-
ployee whose employment is terminated by the employer for
any cause other than misconduct.

9.�RIGHT OF ENTRY
On notifying the employer or the employer�s representative,

the Secretary or any authorised officer of a Union party to this
award shall have the right to visit any job at any time when
work is being carried on, whether during or outside the ordi-
nary working hours and to interview the employees covered
by this award provided that the secretary or any authorised
officer does not unduly interfere with the work in progress.

10.�WAGES
(1) (a) Subject to Clause 5.�Special Rates and Provisions

of this Part of the award the ordinary weekly rate of wage
shall be as set out hereunder and shall be inclusive of all spe-
cial rates and allowances and be paid as an �all purpose� rate.

(b) The ordinary weekly wage of an employee (other than
an apprentice) shall consist of the base rate, special payment
and the Safety Net Adjustment as applicable, as set out in
subclause (2) of this clause.

The $8.00 Safety Net payment set out in subclause (2) hereof
represents a payment arising from the December 1993 State
Wage Case and shall be absorbed into any overaward pay-
ment.

An �Overaward Payment� is defined as the amount (whether
it be termed �overaward payment�, �attendance bonus�, �serv-
ice increment� or any term whatsoever) which an employee
would receive in excess of the �award wage� which applied
immediately prior to the decision of the Western Australian
Industrial Relations Commission dated 24 December, 1993
(Application No. 1457 of 1993) for the classification in which
such employee is engaged. Provided that such payment shall
exclude overtime, shift allowances, penalty rates, disability
allowances, fares and travelling time allowances and any other
ancillary payments of a like nature prescribed by the award.

The Additional Safety Net payment at each classification
level includes an $8.00 adjustment reflecting the application
of the Arbitrated Safety Net Adjustment Principle enunciated
in the State Wage decision of 24 December, 1993.

Consistent with the requirements of that Principle the $8.00
safety net adjustment is absorbable to the extent of any equiva-
lent amount in rates of pay�whether overaward or industrial
agreement�in excess of the minimum rates (classification rate
and supplementary payment) prescribed in accordance with
the September, 1989 State Wage Case decision.

(2) (a) Classification
Base 1st, 2nd & 3rd Total
Rate  Arbitrated Rate
Per Special Safety Net Per

Week Payment Adjust- Week
ment

$ $ $ $
(i) Instrumentation

 and Controls
 Tradesperson 423.80 96.00 24.00 543.80

(ii) Instrument
 Tradesperson�
 Complex Systems 386.60 84.90 24.00 495.50

(iii) Instrument
 Tradesperson 380.10 80.10 24.00 484.20

(iv) Scientific Instrument
 Maker 380.10 80.10 24.00 484.20
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 Classification
Base 1st, 2nd & 3rd Total
Rate  Arbitrated Rate
Per Special Safety Net Per

Week Payment Adjust- Week
ment

$ $ $ $
(v) Welder�Special

 Class 371.40 80.10 24.00 475.50
(vi) Welder 362.90 80.10 24.00 467.00

(vii) Electrician�
 Special Class 386.60 84.90 24.00 495.50

(viii) Electrical Fitter 362.90 80.10 24.00 467.00
(ix) Electrical Installer 362.90 80.10 24.00 467.00
(x) Boilermaker 362.90 80.10 24.00 467.00

(xi) Tradesperson the
 greater part of
 whose time is
 occupied in marking
 off and/or template
 making 367.10 80.10 24.00 471.20

(xii) Mechanical
 Tradesperson�
 Special Class 386.60 84.90 24.00 495.50

(xiii) Tradesperson 362.90 80.10 24.00 467.00
(xiv) Pipe Fitter 362.90 80.10 24.00 467.00
(xv) Fitter�

 Refrigeration 362.90 80.10 24.00 467.00
(xvi) Fitter�

 Window Frame 362.90 80.10 24.00 467.00
(xvii) Motor Mechanic 362.90 80.10 24.00 467.00

(xviii) Machinist�
 Engineering:
 First Class 362.90 80.10 24.00 467.00
 Second Class 327.20 66.80 24.00 418.00

(xix) Certificated Rigger
 or Scaffolder 345.70 68.90 24.00 438.60

(xx) Rigger or Scaffolder
�Other 334.70 67.70 24.00 426.40

(xxi) Tool and Material
 Storesperson 322.90 65.80 24.00 412.70

(xxii) Tradesperson�s 310.20 64.30 24.00 398.50
   Assistant

(xxiii) Tradesperson�s
 Assistant�who from
 time to time uses a
 grinding machine 311.70 65.80 24.00 401.50

(xxiv) Lagger�
first 6 months� 310.20 63.40 24.00 397.60
 experience
2nd and 3rd six 311.70 65.40 24.00 401.10
 months� experience
4th and 5th six 315.90 65.60 24.00 405.50
 months� experience
thereafter 317.40 66.60 24.00 408.00

(xxv) Grinder using
 portable machine 315.90 65.70 24.00 405.60

(xxvi) Crane Attendant
 and Dogman 334.70 67.70 24.00 426.40

(xxvii) Labourer 291.60 62.10 24.00 377.70

(b) A certificated rigger, other than a leading hand, who in
compliance with the provisions of the regulations made pur-
suant to the Construction Safety Act, 1972, is responsible for
the supervision of other employees shall be deemed to be a
leading hand and be paid the additional rate prescribed for a
leading hand placed in charge of not less than three and not
more than 10 other employees.

(3) The ordinary weekly wage of an apprentice shall be cal-
culated by applying the percentage applicable under subclause
(4) of Clause 32.�Wages in PART I�GENERAL of this
award to the rate prescribed for a �Tradesman� in subclause
(2) of this clause for the construction work upon which he is
engaged.

(4) Construction Allowance
(a) In addition to the appropriate rates of pay prescribed

in this clause an employee shall be paid�
 (i) $29.40 per week if the employee is engaged

on the construction of a large industrial un-
dertaking or any large civil engineering
project.

 (ii) $26.50 per week if the employee is engaged
on a multi-storeyed building, but only until
the exterior walls have been erected and the
windows completed and a lift made available
to carry the employee between the ground floor
and the floor upon which such employee is

required to work. A multi-storeyed building
is a building which, when completed, will
consist of at least five storeys.

(iii) $15.60 per week if the employee is engaged
otherwise on construction work falling within
the definition of construction work in Clause
5.�Definitions of Part I�General of this
Award.

(5) Leading Hands
In addition to the appropriate total wage prescribed in this

clause a leading hand shall be paid:
$

(a) If placed in charge of not less than three
and not more than ten other workers 17.50

(b) If placed in charge of more than ten and
not more than twenty other workers 26.80

(e) If placed in charge of more than twenty
other workers 34.60

(6) (a) Where an employer does not provide a tradesman or
an apprentice with the tools ordinarily required by that trades-
man or apprentice in the performance of his work as a trades-
man or as an apprentice the employer shall pay a tool allowance
of:

(i) $9.70 per week to such tradesman; or
(ii) in the case of an apprentice a percentage of $9.70

being the percentage which appears against his year
of apprenticeship in subclause (4) of clause 32 of
PART I (subject to clause 13 of PART II). (Note:
Allowance for apprentices set out in item 2 of this
schedule);

for the purpose of such tradesman or apprentice supplying
and maintaining tools ordinarily required in the performance
of his work as a tradesman or apprentice.

(b) Any tool allowance paid pursuant to paragraph (a) of
this subclause shall be included in, and form part of, the ordi-
nary weekly wage prescribed in this clause.

(c) An employer shall provide for the use of trademen or
apprentices all necessary power tools, special purpose tools
and precision measuring instruments.

(d) A tradesman or apprentice shall replace or pay for any
tools supplied by his employer if lost through his negligence.

(7) A casual employee shall be paid 20% of the ordinary
rate in addition to the ordinary rate for the calling in which he
is employed.

(8) Minimum Wage:
Notwithstanding the provisions of this Award, no em-
ployee (including an apprentice), 21 years of age or over,
shall be paid less than $317.10 per week as the ordinary
rate of pay in respect of the ordinary hours of work pre-
scribed by this Award, but that minimum rate of pay does
not apply where the ordinary rate of pay (including any
part thereof payable in addition to the award rate) is not
less than $317.10. Where the said minimum rate of pay
is applicable, the same rate shall be payable on holidays,
during annual leave, sick leave, long service leave and
any other leave prescribed by this Award.
Notwithstanding the foregoing, where in this Award an
additional rate is prescribed for any work as a percent-
age, fraction or multiple of the ordinary rate of pay, it
shall be calculated upon the rate prescribed in this Award
for the classification in which the employee is employed.

10A.�AWARD MODERNISATION
(1) The parties are committed to modernising the terms of

the Award so that it provides more flexible working arrange-
ments, improves the quality of working life, enhances skills
and job satisfaction and assists positively in the restructuring
process.

(2) The parties commit themselves to the following princi-
ples as part of the structural efficiency process and have agreed
to participate in a testing process in accordance with the pro-
visions of this clause�

(a) Acceptance in principle that the new award skill level
definitions will be more suitable for the needs of the
industry, sometimes more broadly based, in other



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.586

matters more truly reflective of the different skill
levels of the tasks now performed, but which shall
incorporate the ability for an employee to perform a
wider range of duties where appropriate.

(b) The parties will create a genuine career path for
employees which allows advancement based on in-
dustry accreditation and access to training.

(c) Co-operation in the transition from the old structure
to the new structure in an orderly manner without
creating false expectations or disputation.

10B.�STRUCTURAL EFFICIENCY
(1) The parties to this Award are committed to co-operating

positively to increase the efficiency, productivity and interna-
tional competitiveness of the metal and engineering construc-
tion industry and to enhance career opportunities and job
security of employees in the industry.

(2) The parties shall establish a working group for the test-
ing or trial of various skill levels and to enable proper consul-
tation with both employees and employers in the industry on
matters consistent with the objectives of subclause (1) hereof.
The parties shall process any such matters through that work-
ing group.

(3) Measures raised for consideration consistent with
subclause (2) hereof shall be related to implementation of a
new classification structure, any facilitative provisions con-
tained in this Award and matters concerning training.

(4) Without limiting the rights of either an employer or a
union to arbitration, any other measure designed to increase
flexibility on a site or within an enterprise sought by any party
shall be notified to the working group and by agreement of
the parties involved shall be implemented, subject to the fol-
lowing requirements.

(a) The changes sought shall not affect provisions re-
flecting national standards recognised by the West-
ern Australian Industrial Relations Commission.

(b) The working party will consider the implications of the
proposed measures for existing on-site arrangements.

(c) The majority of employees affected by the change at
the site or enterprise must genuinely agree to the
change.

(d) No employee shall lose income as a result of the
change.

(e) The relevant union or unions must be a party to the
agreement.

(f) Any agreement shall be subject, where appropriate,
to approval by the Western Australian Industrial Re-
lations Commission and, if approved, shall operate
as a Schedule to this Award and take precedence over
any provision of this Award to the extent of any in-
consistency.

(5) Award restructuring should be given its wider meaning
and not be confined only to the restructuring of classifications
but may extend to the review of other restrictive provisions
which currently operate. To that end, such restrictive provi-
sions will be reviewed on an on-going basis.

(6) The parties to this Award recognise that in order to in-
crease efficiency, productivity and international competitive-
ness of industry, a greater commitment to training and skill
development is required. Accordingly, the parties commit
themselves to�

(a) developing a more highly skilled workforce;
(b) providing employees with career opportunities

through appropriate training to acquire additional
skills; and

(c) removing barriers to the utilisation of skills acquired.
(7) Any disputes arising in relation to the implementation of

this clause shall be subject to the provisions of Clause 11.�
Grievances and Disputes.

11.�GRIEVANCES AND DISPUTES
(1) To facilitate the remedying of any grievance or the set-

tlement of any dispute on construction work the following
procedure shall apply, namely�

(a) The job steward on the site may discuss with the
foreman any grievance affecting the employees he

represents and, if the matter is not satisfactorily re-
solved, the job steward may discuss the matter with
the industrial officer or other officer nominated by
the employer to deal with such matters on the site.

(b) If the matter is not resolved by the foregoing discus-
sions the job steward shall notify the secretary of the
union and shall thenceforth leave the conduct of
negotiations in the hands of the union.

(c) Where a matter has been referred to the union by the
job steward the union shall promptly take all steps
necessary under its rules and under the Industrial
Arbitration Act for the resolution of the matter.

(d) In order to allow for the peaceful resolution of griev-
ances the parties shall be committed to avoid stop-
pages of work, lockouts or any other bans or
limitation on the performance of work while the pro-
cedures of negotiation and conciliation are being
followed.

(e) The employer shall ensure that all practices applied
during the operation of the procedure are in accord-
ance with safe working practices and consistent with
established custom and practices at the workplace.

(2) A job steward shall not leave the place of work to inves-
tigate any matter or to discuss any matter with the employer�s
representative unless on each occasion the job steward first
obtains permission to do so from the foreman or supervisor or
unless, in the absence of both foreman and supervisor the job
steward first notifies the leading hand.

(3) A job steward shall not during working hours call or
hold any meeting of the employees concerned with any griev-
ance or dispute relating to construction work.

12.�DEFINITION
Welder �Special Class� means�

(a) A welder who is a coded pressure welder to the sat-
isfaction of the Chief Inspector of Machinery.

(b) A welder who does work which is subject to other
special tests, but does not include a welder who is
required to pass a normal trade test on engagement.

13.�APPRENTICES
An apprentice shall not be employed on the construction of

a large industrial undertaking or any large civil engineering
projects unless the apprentice�

(i) is in the final year of apprenticeship; or
(ii) is not less than 19 years of age and is being trained

pursuant to the Special Trade Training Programme;
or

(iii) the union or unions concerned so agree.

14.�TERMINATION/REDUNDANCY
(1) This clause shall apply where an employee ceases, for

any reason, to be employed by an employer respondent to this
Award, other than for reasons of misconduct.

(2) Severance Pay:
(a) An employee, leaving his/her employer on account of

a decision in accordance with subclause (1) hereof,
shall be entitled to the following amount of severance
pay in respect of continuous periods of service:
Period of
Continuous Service Severance Pay
Less than one year $20.00 for each completed

week service, to a maximum
of two weeks pay.

One year but less Two weeks� pay plus $20.00
than two years for each completed week of

service, to a maximum of
four weeks� pay.

Two years but less Four weeks� pay plus $20.00
than three years for each completed week of

service, to a maximum of six
weeks� pay.

Three years but less Seven weeks� pay.
than four years
After four years of Eight weeks� pay.
service
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(b) In lieu of the $20.00 specified in paragraph (a) hereof,
after 14th of October 1991 the rate of accrual shall
be $25.00 for each completed week of service, with
the maximum accrual as specified.

(c) �Week�s pay� shall mean the ordinary weekly rate
of wage for the employee concerned, as set out in
Clause 10.�Wages hereof, but shall not include site,
disability or travel allowances.

(d) For the purposes of this clause, �service� shall mean
employment on construction work as defined by
clause 5 in Part I of this Award but shall not include:

(i) service as an apprentice under the terms of
this Award; or

(ii) service under Part I of this Award.
(e) For the purpose of implementing this clause, em-

ployees who have been continuously employed with
an employer since 22nd March 1989 shall have serv-
ice with the employer for that time counted in calcu-
lation of their length of service.
For all other employees who were not in the employ
of their current employer on 22nd March, 1989,
length of service shall be calculated on the time of
continuous service with their current employer.

(f) For the purpose of this clause, continuity of service
shall not be broken on account of�

(i) any interruption or termination of employment
by the employer if made merely with the in-
tention of avoiding obligations hereunder in
respect of leave of absence; or

(ii) any absence from work on account of personal
sickness or accident for which an employee is
entitled to claim sick pay as prescribed by this
Award, or on account of leave lawfully granted
by the employer; or

(iii) any absence, with reasonable cause, proof
whereof shall be provided by the employee;
and

Provided that in the calculation of continuous serv-
ice under this subclause, any time in respect of which
an employee is absent from work, except to claim
annual leave, sick pay, long service leave and public
holidays as prescribed by this Award, shall not count
as service for the purposes of this clause.

(g) Where an employee remains in his/her employment
with the employer and is transferred between con-
struction sites, or between construction work and
work under Part I of this Award, the period of serv-
ice on construction work shall be preserved for the
purposes of calculating continuous service under the
terms of this clause.

(h) Service by the employee with a business which has
been transmitted from one employer to another and
the employee�s service has been deemed continuous
in accordance with subclause (3) in Clause 2 of the
Long Service Leave Provisions published in Volume
66 of the Western Australian Industrial Gazette at
pages 1-4, shall also constitute continuous service
for the purpose of this clause.

(i) An employee who terminates his/her employment
before the completion of four weeks� continuous
service with the employer shall not be entitled to the
provisions of this clause.

(3) Employee Leaving During Notice:
An employee whose employment is to be terminated in ac-

cordance with this clause may terminate his/her employment
during the period of notice and if this occurs, shall be entitled
to the provisions of this clause as if the employee remains
with the employer until expiry of such notice. Provided that
in such circumstances the employee shall not be entitled to
payment in lieu of notice.

(4) Incapacity to Pay:
An employer in a particular severance/redundancy case may

make application to the Commission to have the general sev-
erance pay prescription varied on the basis of the employer�s
incapacity to pay.

(5) Alternative Employment:
An employer, in a particular severance/redundancy case, may

make application to the Commission to have the provisions of
this clause varied if the employer obtains acceptable alterna-
tive employment for an employee which shall include, but not
limited to, transfer from one site to another and/or transfer to
a workshop.

(6) Dispute Settling Procedures:
Any dispute under these provisions shall be processed ac-

cording to procedures established in Clause 11.�Grievances
and Disputes hereof and in the event that the dispute is not
resolved by those procedures, the matter shall be referred to
the Western Australian Industrial Relations Commission.

(7) Termination/Redundancy Fund:
Employers may, at their discretion, utilise a fund to meet

their liabilities to their employees accrued pursuant to the term
of this clause, provided that such fund shall provide a level of
benefits equal to those prescribed by this clause.

15�SPECIAL PROVISIO N�STATE ENERGY
COMMISSION OF WESTERN AUSTRALIA

(1) This clause shall apply to any employee otherwise cov-
ered by this Part of the award who is engaged on work being
carried out for the State Energy Commission of Western Aus-
tralia at Kwinana or Muja.

(2) In addition to the wage otherwise payable to an employee
pursuant to the provisions of Part II�Construction Work of this
award, an employee (other than an apprentice) shall be paid�

(a) $1.32 per each hour worked if employed at Muja;
(b) 79 cents per each hour worked if employed at Kwinana;
(c) a safety footwear allowance of 6 cents per each hour

worked to compensate for the requirement to wear
approved safety footwear which is to be maintained
in sound condition by the employee. Failure to wear
approved safety footwear or to maintain it in sound
condition as determined by the employer shall render
the employee liable to dismissal.

(3) (a) An employee, to whom Clause 6.�Allowance for
Travelling and Employment in Construction Work of this PART
applies and who is engaged on construction work at Muja,
shall be paid�

(i) an allowance of $11.00 per day if the employee re-
sides within a radius of 50 kilometres from the Muja
power station;

(ii) an allowance of $29.80 per day if the employee re-
sides outside that radius,

in lieu of the allowance prescribed in the said clause.
(b) Where transport to and from the job is supplied by the

employer from and to a place mutually agreed upon between
the employer and the employee half the above rates shall be
paid provided that the conveyance used for such transport is
equipped with suitable seating and weather proof covering.

(4) In addition to the allowance payable pursuant to subclause
(6) of Clause 7.�Distant Work of this PART, an employee to
whom that clause applies shall be paid $18.60 on each occa-
sion upon which the employee returns home at the week-end,
but only if�

(a) the employee has completed three months� continu-
ous service with the employer;

(b) the employee is not required for work during the
week-end;

(c) the employee returns to the job on the first working
day following the week-end;

(d) the employer does not provide, or offer to provide,
suitable transport,

and such payment shall be deemed to compensate for a peri-
odical return home at the employer�s expense.

(5) An employee to whom Clause 7.�Distant Work of this
PART applies and who proceeds to construction work at Muja
from home where located within a radius of 50 kilometres
from the General Post Office, Perth�

(a) shall be paid an amount of $50.15 and for three hours
at ordinary rates in lieu of the expenses and payment
prescribed in subclause (3) of the said clause; and
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(b) in lieu of the provisions of subclause (4) of the said
clause, shall be paid $50.15 and for three hours at
ordinary rates when the employee�s services termi-
nate, if the employee has completed three months�
continuous service,

and the provisions of subclause (3) and subclause (4) of Clause
7.�Distant Work of this PART shall not apply to such em-
ployee.

(6) (a) An employee, to whom the provisions of Clause 7.�
Distant Work of Part II Construction Work of this Award ap-
plies, who works at Muja and who elects not to live in
Construction Camp Accommodation shall, subject to para-
graph (b) of this subclause, be paid a living-out allowance at
the rate of $264.40 per week to meet the expenses reasonably
incurred by the employee for board and lodging.

(b) (i) The allowance prescribed in paragraph (a) shall only
apply to an employee while the employee continues
to live with his wife (including de facto) in accom-
modation provided by the employee.

(ii) The accommodation shall be of a reasonable stand-
ard.

(iii) The employee shall continue to maintain the origi-
nal residence.

(iv) Employees on site at Muja as at 18th September 1984
shall advise their employer not later than 3rd Octo-
ber 1984 of their intention to avail themselves of the
provisions of this subclause.

(v) The employee shall satisfy the employer, upon re-
quest, that the circumstances meet the requirements
of this subclause.

(vi) Any dispute as to the application of this clause shall
be subject to discussion between the employer and
the Union and, failing agreement, shall be referred
to a Board of Reference for determination.

(c) Provided that the provisions of subclause (6) of Clause
7.�Distant Work of Part II of this Award shall not apply.

 FIRST SCHEDULE.
AWARDS, INDUSTRIAL AGREEMENTS AND  ORDERS

REPLACED
(1) Awards:

Number Description Extent Replaced
1/1954 S.W. Land Division. Wholly.
19/1962 Alumina Refinery

Construction. Wholly, insofar
 as it applies to
 metal trades employees.

10/1963 Apprentices�Alumina
Refinery
Construction. Wholly, insofar

 as it applies to
 metal trades apprentices.

4/1963 Lagging�Alumina
Refinery
Construction. Wholly.

12/1963 Industrial
Construction�
S.W. Land Division. Wholly, insofar

 as it applies to
 metal trades employees.

26/1950 Northern and Eastern. Wholly.
26/1962 Oil Refinery Extenions

Construction. Wholly, insofar
 as it applies to
 metal trades employees.

28/1960 Ord River. Wholly.
216/1962 Board charges�Ord

River. Wholly.
15/1954 Timber Industry. Wholly.

(2) Industrial Agreements:
Number Description Extent Replaced
5/1958 Electrical Trades�

Dumbleyung Road Board. Wholly.
16/1964 Apprentices�Laporte
8/1965 Titanium. Wholly, insofar

 as they apply to
 metal trades apprentices.

2/1953 Linesmen�Geraldton
Municipal Council. Wholly.

5/1965 Apprentices�H.B.
Brady Co. Wholly.

A reference to any award or industrial agreement in this
schedule includes a reference to all amendments or variations
of any such award or industrial agreement.

(3) Orders:
Number Description Extent Replaced
C76/1975 Metal Trades (Eneabba) Wholly.
C16/1976 Metal Trades (Eneabba) Wholly insofar as

 it relates to
 metal trades employees.

C232/1975 Metal Trades (James
Hardie) Wholly.

C156/1975 Metal Trades Kwinana
CR89A/1977 Area (Large Industrial
 and or Civil Engineering
CR399/1977  Projects) Wholly insofar as

 it relates to
 metal trades employees.

C207/1975 Metal Trades
Cll/1976 (Pinjarra Alumina
CR89C/1977 Refinery Construction) Wholly insofar
 and  as it relates to
C207A/1975  metal trades employees.
C166/1975 Metal and Civil Trades
and (Mt. Newman Mining
CR89B/1977 Projects,

Port Hedland) Wholly insofar as
 it relates to
 metal trades employees.

C234/1975 Metal Trades Wholly.
C10/1976 Metal Trades (C.B.H.) Wholly.
C116/1976 Metal Trades (Dardanup Wholly insofar as

 it relates to
 metal trades employees.

Clll/1976 Metal Trades (Newman) Wholly.
C201/1976 Metal Trades Swan Brewery
 & C15 & (Construction)
 R35/1977 Wholly insofar as

 it relates to
 metal trades
 employees.

C261/1976 Metal and Civil Trades
(Telfer) Wholly insofar as

 it relates to
 metal trades employees.

CR211/1977 Metal Trades (Muja)
 and
CR382/1978 Wholly insofar as

 it relates to
 metal trades employees.

CR225,
CR233 Metal Trades (Wellington
& CR234/77 St. Telephone

Exchange) Wholly.
C316/1978 Metal Trades (46 M.T.P.A.
 and Hamersley Project)
C169/1977 Wholly insofar as

 it relates to
 metal trades
 employees.

CR179/1978 Metal Trades (B.P.�
F.C.C.U. Project)  Wholly.

SECOND SCHEDULE.
LIST OF RESPONDENTS

Abattoirs:
Anchorage Butchers Pty Ltd

Accounting Machine Distributors:
National Cash Register Coy. Pty Ltd., The

Acoustic Material Manufacturers:
Bradford Insulating (W.A.) Ltd
Colonial Sugar Refinery Co. Ltd

Aerated Water and Cordial Manufacturers:
Coca Cola Bottlers (Perth) Pty Ltd
Golden Mile Aerated Water Co. Ltd

Air Conditioning Installations:
Hart, S.W. & Co. Pty Ltd
Lyons, J.C. & Co.

Aluminium Fabricators:
H.L. Brisbane & Wunderlich Ltd

Aluminium Manufacturers:
Comalco Aluminium (Western Australia) Limited

Asbestos Cement Manufacturers:
James Hardie & Coy. Ltd

Ball and Roller Bearing Specialists:
Manners, W.G. & Co.

Battery Manufacturers:
Industrial Storage Batteries Pty Ltd
Vesta Battery Company Ltd
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Biscuit Manufacturers:
Mills & Ware Biscuits Pty Ltd

Blacksmitths and Farriers:
Baldocks Spring Works Pty Ltd
Carse, E.W. & Co.
Hislop Bros.
Turner, E.J.

Boat Builders and Repairers:
Southern Cross Slipways Pty Ltd

Boilermakers:
Baguley F. & Co.
Hart, S.W. & Co. Pty Ltd
McLarty, James & Son
Tomlinson Steel Limited

Brass Finishers:
Bushell, Charles & Co.
Chernco Products
Goerke, Paul
Henderson & Gribble
Keaughran, R.M. & Co.
Westralian Engineering Works

Brass and Non-ferrous Founders:
Henderson & Gribble
S.S. Engineering & Foundry Pty Ltd

Breweries:
Swan Brewery Company Limited
Union Malters Limited

Brick Manufacturers:
Bresser Vibrapac Masonry (W.A.) Ltd
Calsil Ltd
Metropolitan Brick Co. Pty Ltd

Building Contractors:
Brine, A.T. & Sons Pty Ltd
Concrete Industries

Butter Factories:
Peters Creameries (W.A.) Pty Ltd
Sunny West Co-op Dairies Ltd
Watson�s Foods Pty Ltd

Canners and Food Processors:
Plaistowe & Co. Ltd
Golden Gleam Fish Processing Co. Pty Ltd

Cement Manufacturers:
Cockburn Cement Pty Limited
Swan Portland Cement Ltd

Cheese Factories:
Peters Creameries (W.A.) Pty Ltd

Cold Storage:
Arctic Cold Storage Ltd
Fremantle Cold Storage Co. Pty Ltd
Richmond Cold Store Pty Ltd

Confectionery Manufacturers:
Plaistowe & Co. Ltd

Coppersmiths:
Bolton & Milner

Crown Seal Manufacturers:
Australian Seal Co. Pty Ltd

Cycle Manufacturers and Repairers:
Flash Cycles
Swanseas

Dairies and Milk Vendors:
Brownes Dairy Ltd
Masters Dairy Limited
Sunny West Co-operative Dairies Ltd (Trading as
Sunny West Milk)

Die-casters:
Bouchers Industries Ltd
Grant�s Diecasting

Diemakers:
Bennett, E.J.
Cumpston�s Engraving Works Pty Ltd
Press and Die Company

Die Sinkers:
Crump & Cornish
Crumpston�s Engraving Works Pty Ltd
Wilson�s Engraving Works

Diesel Engine Manufacturers:
English Electric Company of Australia Pty Ltd

Domestic Appliances Manufacturers and Repairers:
Vax Appliances (Australia) Pty Ltd

Drum Manufacturers:
Rheem (Australia) Pty Ltd

Earth Moving Contractors:
Bell Bros. Pty Ltd
List, F. & Sons Pty Ltd

Earth Moving Equipment Distributors:
Moore Road Machinery (W.A.) Pty Ltd
Wesfarmers Tutt-Bryant Pty Ltd

Electric Motor Manufacturers and Repairers:
English Electric Company of Aust. Pty Ltd
Westate Electrical Industries Ltd

Electrical Contractors:
A.C. Electrical Engineering Pty Ltd
Hine, C.A. & Co. Pty Ltd
Strickfuss Pty Ltd

Electroplaters and Anodisers:
City Plating Company
Premier Plating Company
Dimet (W.A.) Pty Ltd
Dunn Bros.
Anodisers (W.A.)

Engineers�Agricultural:
Wallace Engineering Co.

Engineers�Automotive:
Taylor P.E. & T.
Kyle Motors

Engineers�Constructional:
Tremain, A. & Sons
Holland, John, Constructions Pty Ltd
South Fremantle Engineering Works
Forward Johns Pty Ltd
International Combustion Australia Ltd
F.T.S. O�Donnell Griffin (W.A.) Pty Ltd

Engineers�Diesel:
Kent, L.H. & Co.
Adams, William & Co. Ltd

Engineers�General:
Alma Engineering Pty Ltd
Baguley, F. & Co.
Eilbeck T. & Son Pty Ltd
Noyes Bros. Pty Limited
Thomas Bros.
Tomlinson Steel Limited
Vickers Hoskins Pty Ltd
Forward Down (W.A.) Pty Ltd
Gray, E.M.
Geraldton Building Co. Pty Ltd
Wiltshire Bros.

Engineers�Insulation:
Bradford Insulation (W.A.) Ltd

Engineers�Marine:
Baguley, F. & Co.
Fremantle Foundry & Engineering Co. Pty Ltd
McLarty, James & Son
Austin & Son
Wallace Engineering Co.
Wiltshire Bros.

Engineers�Refrigeration:
Kean, P.

Engineers�Structural:
Saunders & Stuart Ltd
The Structural Engineering Co. of W.A. Pty Ltd
Melville Engineering Co.

Engravers:
Cumpston�s Engraving Works Pty Ltd
�Sheridans�
Sun Industries Pty Ltd
Wilson�s Engraving Works

Fertiliser Manufacturers:
David Gray & Co. Ltd
Fry, E.J.
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Fibre Glass Manufacturers:
Plastics Ltd

Fibrous Plaster Manufacturers:
H.B. Brady Co. Pty Ltd

Flour Millers:
City Milling Pty Limited
Peerless Roller Flour Mills Pty Ltd

Footwear Manufacturers:
Regina Footwear Pty Ltd

Forgers:
W.A. Forge Co. Ltd
Doncaster Hadfields Pty Ltd

Foundries:
Bradford, Kendall Ltd. (inc. in NSW)
Fremantle Foundry & Engineering Co. Pty Ltd
Gaunt, C.W. & Sons
Hadfields (W.A.) 1934 Ltd

Glass Manufacturers:
Australian Glass Manufacturing Co.

Ice Cream Manufacturers and Distributors:
Peters Ice Cream (W.A. ) Ltd
Mr Whippy (Perth) Pty Ltd

Ice Manufacturers:
Diamond Ice & Cold Storage Coy. Pty Ltd
Perth Ice Works
Peters Western Cold Stores Pty Ltd

Industrial Gas Manufacturers:
C.I.G. (Western Australia) Pty Ltd

Instrument Makers and Repairers:
Brooking, J.R. Eades Pty Ltd
Tough Instrument Service Co.
Henderson Instrument Co. Pty Ltd
National Instrument Company Pty Ltd

Local Government Authorities:
Bassendean Shire Council
Albany Shire Council
Perth Shire Council
Perth City Council

Machinery Manufacturers:
Chamberlain Industries Pty Ltd

Machinery Merchants: (See also Engineers� Equipment
and Material Distributors)
Adams, William & Company Ltd
Moss, George Pty Ltd
Meat Exporters and Suppliers:
Anchorage Butchers Pty Ltd
Globe Meats Pty Ltd
Borthwick, Thomas & Son (A/asia) Ltd

Milk Treatment Plants:
Brownes Dairy Ltd
Masters Dairy Ltd
Peters Creameries (W.A.) Pty Ltd
Sunny West Co-operative Dairies Ltd

Monumental Masons and Sculptors:
Karrakatta Monumental Works
Perth Monumental Works

Motor Body Builders:
Bosich, M.
Howard Porter
M.B.B. Pty Ltd
Martin Nixon Pty Ltd

Motor Chassis Aligners:
Sawyers Engineers Pty Ltd

Motor Cycle Sales and Service:
Bull, Les Motor Cycles

Motor Garages & Service Stations:
Attwood Motors Pty Ltd
Dependable Motors Pty Ltd
Diesel Motors Pty Ltd
Howard Motors
Bignells Garage
Fennessy Motors Pty Ltd
Parker�s Service Station

Motor Tyre Dealers, Retreaders and Manufacturers:
Beaurepaire Tyre Service Pty Ltd
Hardie Rubber Co.

Motor Vehicle Distributors:
M.S. Brooking Pty Ltd
Ford Motor Company (Australia) Pty Ltd
General Motors Holdings Ltd
Mortlock Bros.
Dorsett Motors Holdings Pty Ltd

Nail Manufacturers:
Eilbecks Wire Products
W.A. Nails Pty Ltd

Patternmakers:
Gaunt, C.W. & Sons
McAlister, T. Pty Ltd

Plastic Mould Manufacturers:
Forrestfield Industries Pty Ltd

Pipe and Pipe-fittings�Cast Iron�Manufacturers:
Metters Ltd (inc. in S.A.)

Pipe and Pipe-fittings�Concrete�Manufacturers:
Humes Ltd
�Fibrolite�, James Hardie & Co. Pty Ltd

Pipe and Pipe-fittings�Earthenware�Manufacturers:
H.L. Brisbane & Wunderlich Ltd

Plumbers and Sheet Metal Workers:
Hart, S.W. & Co. Pty Ltd
Poole, R. Pty Ltd

Printers:
Barclay & Sharland Pty Ltd

Quarries:
Australian Blue Metal Limited (A division of the
Readymix Group of W.A.)

Refrigerator�Manufacturers:
Arcus Metal Products Pty Ltd
Baker, A.J. & Sons

Refrigerator Repairers and Services:
Kelvinator Australia Limited

Retail and Wholesale Stores:
Boans Ltd

Rope and Cordage and Twine Manufacturers:
West Australian Rope & Twine Co. Pty Ltd

Safe Manufacturers:
Chubb
Makutz, B.

Sawmillers:
Bunning Bros. Pty Ltd
Millars� Timber & Trading Co. Ltd (inc. in England)
Swan Timber Pty Ltd

Scales�Sales and Service:
Supreme Scale Service Pty Ltd
Avery, W. & T. (Aust.) Pty Ltd
Toledo Berkell Pty Ltd

Scrap Metal Merchants:
Krasnostein J. & Co. Pty Ltd

Sewing Machine Distributors:
Singer Aust. Pty Ltd

Spring Makers:
Baldocks Spring Works Pty Ltd

Taxi Services:
Black & White Taxis
Swan Taxis Co-op Ltd

Tile�Roofing�Manufacturers and Layers:
H.L. Brisbane & Wunderlich Ltd

Tin Miners:
Austin Bros.

Tractor Manufacturers:
Chamberlain Industries Pty Ltd

Transformer Manufacturers:
English Electric Co. of Aust. Pty Ltd
Radix Pty Ltd
Telcon Aust. Pty Ltd
Westralian Transformers Pty Ltd

Two (2) Stroke Engine Component Prototype:
Orbital Engine Company (Australia) Pty Limited

Typewriter Distributors and Servicers:
Edwards Business Machines Pty Ltd
Lamson Paragon (W.A.) Ltd
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Tyre and Tube Manufacturers:
The Olympic Tyre & Rubber Co. Pty Ltd

Washing Machine Manufacturers:
Email Ltd
Lightburn & Co. Ltd

Washing Machine Repairers and Servicers:
Email Ltd
Kelvinator Australia Ltd
Lightburn & Co. Ltd
Mattinson, J.L. Pty Ltd

Welders:
Bosich, M.
Bradshaws Pty Ltd
Turner, E.J.

Window Frame Manufacturers:
Supa-Furn Distributors
Stegbar Windowalls (W.A.) Pty Ltd
Crewe & Sons Pty Ltd
Crittall Manufacturing Co. (Aust.) Pty Ltd

Wrought Iron Workers:
Cosmo Prod.
Floreat Iron Works
Notley & Co.
King, K.G.

THIRD SCHEDULE�NAMED PARTIES TO THE
AWARD

Unions Parties
Metals and Engineering Workers� Union�Western Austral-

ian Branch
Australian Electrical, Electronics, Foundry and Engineer-

ing Union (Western Australian Branch)

APPENDIX�S.49B�INSPECTION OF RECORDS
REQUIREMENTS

(1) This appendix is inserted into this award / industrial
agreement / order as a result of legislation which came into
effect on 16 January 1996.

(2) Each employer bound by this award / industrial agree-
ment / order shall maintain a time and wages record for each
employee.

(3) The entries in the time and wages records for each em-
ployee shall include the employee�s name and details of the
employee�s job classification or description, and any other
detail required by this award/ industrial agreement / order.

(4) The employer must ensure that each entry in the time
and wages record is retained for not less than seven (7) years
after it is made.

(5) A representative of an organisation of employees shall
have the power to inspect the time and wages records of an
employee or former employee.

(6) The power of inspection may not be exercised for the
purpose of inspecting the time and wages records of an em-
ployee or former employee who�

(a) is not a member of the organisation; and
(b) has notified the employer in writing that the employee

or former employee does not consent to a representa-
tive of an organisation of employees having access
to those records.

(7) The power of inspection may only be exercised by a
representative of an organisation of employees authorised in
accordance with the rules of the organisation to exercise the
power.

(8) The representative is empowered to inspect any notifi-
cation that an employee or former employee does not consent
to a representative having access to time and wages records.

(9) A person who has given a notification referred to in para-
graph (b) of subclause (6) hereof may, by notice in writing to
the employer, withdraw the notification and, upon that with-
drawal, the notification ceases to be of effect.

(10) Before exercising a power of inspection the representa-
tive shall give reasonable notice of not less than 24 hours to
an employer.

(11) An employer shall endeavour to�
(a) maintain the time and wages records of employees

in such a manner that access by a representative of
an organisation to the records of employees does not
give access to records of employees who are not
members of the organisation and have notified the
employer that they do not consent to a representa-
tive of an organisation of employees having access
to the records;

(b) ensure that a representative of an organisation does
not obtain access to the records of employees who
are not members of the organisation and have noti-
fied the employer that they do not consent to a rep-
resentative of an organisation of employees having
access to the records; and

(c) ascertain whether an employee or prospective em-
ployee does not consent to a representative of an
organisation of employees having access to the time
and wages records of the employee or prospective
employee.

(12) A person shall not by threats or intimidation persuade
or attempt to persuade an employee or prospective employee
to give, or refuse to give, written notification that the em-
ployee or prospective employee does not consent to a repre-
sentative of an organisation of employees having access to
the time and wages records of that employee or prospective
employee.

(13) An employer must ensure that any notification from an
employee or former employee in accordance with this appen-
dix shall be retained for not less than seven (7) years.

(14) There shall be a liberty to apply to amend this appendix
at any time.

(15) This appendix shall come into effect on and from 16
July 1996.

(16) Any employer or organisation bound by or party to this
award/order/industrial agreement may apply to the Western
Australian Industrial Relations Commission at any time in
relation to this clause.

COAL INDUSTRY TRIBUNAL—
Awards/Agreements—

Application for—
Coal Industry Tribunal Act
of Western Australia 1992

(Section 12)
Griffin Coal Mining Company Pty Ltd

and
The Automotive, Food, Metals, Engineering, Printing &

Kindred Industries Union of Workers�Western Australian
Branch.

No. 8 of 1996.
An agreement has been registered in Perth this 11th day of

October, 1996.
(Sgd.) G.L. FIELDING,

Chairman,
Western Australian Coal Industry Tribunal.
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INDUSTRIAL APPEAL COURT—
Appeals against decision of

Commission in Court Session—
 JURISDICTION: WESTERN AUSTRALIAN

INDUSTRIAL APPEAL COURT.

 CORAM: ANDERSON J (Acting Deputy Presiding Judge)
 SCOTT J
PARKER J

 HEARD: 3 FEBRUARY 1997.
 DELIVERED: 26 FEBRUARY 1997.

 FILE NO/S: APPEAL IAC 15 of 1996.

 BETWEEN: FISHER CATERING SERVICES PTY LTD
 P & O CATERING PTY LTD

 Appellants

 AND

 THE AUSTRALIAN LIQUOR, HOSPITALITY and
MISCELLANEOUS WORKERS UNION,

MISCELLANEOUS WORKERS DIVISION, WESTERN
AUSTRALIAN BRANCH

Respondent
 JUDGMENT—
 ANDERSON J (Acting Deputy Presiding Judge):

 For reasons which I now publish, I would decline to dis-
miss the appeal on the ground put forward by the appellant.
 SCOTT J:

 I am of the view that at this stage there is no right of appeal
presently existing in this matter and, in my view, the Court
should return the matter to the Commission in Court Session
so that the application presently pending before that Court can
be finally resolved. I publish my reasons.
 PARKER J:

 For reasons which I now publish, it is my view that the
appeal is not from a decision within the meaning of s90 subs(1)
of the Act and that if there has been an error of law in the
reasoning of the Commission in Court Session to this point, it
must wait until there is a decision before that error can be
corrected by this Court on appeal. Therefore, this appeal should
be dismissed and the matter remitted to the Commission in
Court Session.
 Catchwords:

 Industrial law—Appeal—Right of appeal from “decision”
of Commission—Meaning of “decision”—Industrial Relations
Act 1979 (WA), s90(1).

 Words and phrases—“Decision”

 Representation:
 Counsel:

 Appellants : Mr J B Blackburn (advocate)
 Respondent : Mr D J Kelly (advocate)

 Solicitors:
 Appellants : Chamber of Commerce and Industry

of WA
 Respondent : Australian Liquor Hospitality and

Miscellaneous  Workers’ Union
 Case(s) referred to in judgment(s):

 Director General of Social Services v Chaney (1980) 47
FLR 80

 Hall v Braybrook (1956) 95 CLR 620
 McCorry v Como Investments Pty Ltd 69 WAIG 1000
 Ralph M Lee (WA) Pty Ltd v Fort (1991) 4 WAR 176
 WA Pines Pty Ltd v Hamilton [1980] WAR 29

Case(s) also cited:
 Nil

 Library Number : 970070A

 ANDERSON J:
 This matter comes before this Court as an appeal under

s90(1) of the Industrial Relations Act from the Commission in
Court Session. The grounds of appeal include the ground that:

 “2. The Commission erred in law in holding that:
 (A) the Private Hospital Employee’s Award 1972

rather than the Restaurant, Tearoom and Ca-
tering Worker’s Award 1979 applied to em-
ployees of catering contractors in private
nursing homes and hospitals;

 (B) employees of catering contractors in private
hostels, nursing homes and hospitals were part
of the ealth industry and not the contract ca-
tering industry.”

  When the matter was called on for hearing, Mr Blackburn,
on behalf of the appellants, informed us that the appellants
had come to the opinion that the appeal was incompetent as
there was no “decision” within the meaning of s90(1) against
which an appeal could be brought and he submitted that the
appeal should therefore be dismissed. Section 90(1) provides,
relevantly:

 “90(1) Subject to this section, an appeal lies to the
court .... from any decision of .... the Com-
mission in Court Session.”
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 The basis of Mr Blackburn’s submission that the appeal (his
appeal) should be dismissed was that although the Commis-
sion in Court Session had delivered reasons for decision in
which the above conclusions the subject of ground 2 of the
grounds of appeal are expressed, the Commision had made no
formal award, order or declaration in the form prescribed by
ss 34(1) and 36(a) and had not complied with the requirements
of s 35. These are the sections which prescribe the form of a
decision and the procedures that are to be followed in bring-
ing a decision into formal existence. Thus, for example, s34(1)
provides that “the decision of the Commission shall be in the
form of an award, order or declaration and shall in every case
be signed and delivered...” Section 35(1) provides that deci-
sions are to be drawn up in the form of minutes and gives to
the parties the right to speak to matters contained in the min-
utes before the minutes are delivered as the decision of the
Commission. Section 36 provides that every decision of the
Commission shall be sealed, deposited in the office of the
Registrar and be open to inspection by any person interested.

 Mr Kelly, who appeared before us on behalf of the respond-
ent Union, joined with Mr Blackburn in submitting that, in the
absence of an instrument in the form prescribed by the sub-
sections, there was nothing in respect to which this Court could
exercise any appellate jurisdiction. Both Mr Blackburn and
Mr Kelly urged us to dismiss the appeal on that ground, and
only on that ground. The merits of the appeal were not gone
into at all.

 I should also say that, as I understood his submissions, Mr
Blackburn did not contend that no decision at all had been
made by the Commission. He accepted that the two conclu-
sions or rulings which are set out in ground 2 of the grounds of
appeal are decisions in at least one sense of the word but that,
because the formal requirement of ss34, 35 and 36 of the Act
had not been complied with in respect of them, they were not
“decisions” within the meaning of s90(1). Mr Blackburn’s case
for dismissal of the appeal therefore depends on the correct-
ness of the view that the word “decision” in s90(1) must be
given the narrow meaning which it obviously has in ss34, 35
and 36 of the Act.

 It seems obvious that these sections refer to a decision which
is a final decision, that is, “a final dispositive act having ulti-
mate operation”—Ralph M Lee (WA) Pty Ltd v Fort (1991) 4
WAR 176, at 181. However, it does not necessarily follow
that the word “decision” in s90(1) is used in the same sense as
in ss34 et seq. There is the clearest indication in the definition
section of the Act that the word “decision” is not always to be
so narrowly interpreted as to mean only the ultimate resolu-
tion of the proceedings before the Commission. In that sec-
tion, which is s7(1), it is provided that:

 “ “Decision” includes award, order, declaration or find-
ing”
and:
 “Finding” means a decision, determination or ruling made
in the course of proceedings that does not finally decide,
determine or dispose of the matter to which the proceed-
ings relate.”

 As Deane J pointed out in Director General of Social Serv-
ices v Chaney (1980) 47 FLR 80, at 100:

 “The word “decision” is a word of indeterminate mean-
ing. In some contexts, it can refer to the mental process
of making up one’s mind. In the context of judicial or
administrative proceedings, the word will ordinarily re-
fer to an announced or published ruling or adjudication.
In such a context, the word “decision” may be apt to in-
clude the determination of any question of substance or
procedure, including, for example, rulings on procedural
questions such as whether particular evidence should be
received, or the meaning of the word may be limited to a
determination effectively resolving an actual substantive
issue.”

 See also Hall v Braybrook (1956) 95 CLR 620, per Dixon
J, at 635; Penniel v Driffill, reported as a note to WA Pines Pty
Ltd v Hamilton [1980] WAR 29.

 The question whether the decision of the Commission in
Court Session referred to in s90(1) from which an appeal may
be brought to this Court is the ultimate award, order or decla-
ration in written form, signed and sealed by the Commission,

and deposited in the Registry in accordance with ss34, 35 and
36 of the Act, or whether it is any “decision” as defined in s7,
including any “finding” as defined in that section, or whether
the word “decision” in s90(1) is to be given a meaning not as
narrow as in ss34 et seq but not as wide as defined in s7, is
therefore a difficult question.

 In support of his argument that “decision” in s90(1) means
the kind of decision dealt with in ss34 et seq, Mr Blackburn
referred us to the case of McCorry v Como Investments Pty
Ltd 69 WAIG 1000. In that case, the Full Bench heard argu-
ment on a preliminary point and, at the conclusion of argu-
ment and after a short adjournment, announced that it upheld
the preliminary point and dismissed the applications before it.
All of this occurred on 1 December 1988. At the time that it
announced its conclusions, the Full Bench indicated that it
would publish its reasons “in due course” and that the terms of
its order “should be available in the near future”. A formal
written order of the Full Bench was prepared and lodged in
the Registry on 23 December. An appeal to this Court was
then instituted, some time after 23 December. On the hearing
of the appeal in this Court, it was submitted that the appeal
was incompetent because it had not been instituted within time,
that is, within the time prescribed by s90(2), which provides:

 “(2) An appeal under this section shall be instituted within
21 days from the date of the decision against which the
appeal is brought ....”

 The question was whether the “decision” was the oral an-
nouncement by the Full Bench on 1 December of the conclu-
sion which it had reached (in which case the appeal was out of
time), or whether it was the formal order of 23 December. On
behalf of the appellants, it was argued that the “decision” re-
ferred to in s90(2) was the document called for by ss34, 35
and 36, so that time did not begin to run under s90(2) until 23
December. This submission was upheld. The President of the
Court, Brinsden J, said, at 1,002:

 “It seems to me therefore that what s34 et seq contem-
plates is that the decision of a Commission shall be con-
tained in the order of the Commission signed and
delivered, the delivery being the depository of it in the
office of the Registrar. Upon the latter event happening
the decision of the Full Bench and/or the Commission or
Commission in Court Session has been pronounced. Ac-
cordingly, the relevant date for the commencement of
effluxion of time within which an appeal may be brought
is 23 December. This appeal therefore is competent.”

 Kennedy J said, at 1,003:
 “In my opinion ss34, 35 and 36 make it sufficiently clear
that the “decision” of the Commission is a document. It
is to be “signed and delivered”. Before delivery, it is to be
drawn up in the form of minutes, the minutes as varied
are to be delivered as the decision of the Commission and
the decision is to be sealed, deposited in the office of the
Registrar and be open to inspection. It is, therefore, in my
view, the date of the document which is the critical date.”

 Rowland J declined to express an opinion on the point, con-
sidering it unnecessary to do so, as the court decided that the
appeal should fail in any event, on its merits.

 Mr Blackburn contended (and Mr Kelly did not dispute)
that this case lays down, in effect, that a decision is not a “de-
cision” for the purposes of s90(1) unless it is a decision in
respect of which all of the requirements of ss34, 35 and 36
have been complied with.

 I do not consider the judgment in McCorry should be taken
that far. There was no question in McCorry as to whether there
had been a decision from which an appeal could be brought or
that it was a final decision, intended to have ultimate opera-
tion in the sense explained in Ralph M Lee (WA) Pty Ltd v
Fort (supra). There was such a decision, and it was a decision
to which ss34, 35 and 36 plainly applied. The question which
Brinsden and Kennedy JJ answered was the question which of
the two activities (the oral announcement of the conclusion or
the signing and sealing and lodgement in the Registry of the
formal document) should be regarded as starting the running
of time for the purposes of s90(2). The case decides no more
than that where the tribunal does make a decision which is
reduced to writing and otherwise perfected in accordance with
ss34, 35 and 36, time begins to run under s90(2) when the
decision is perfected by delivery in the prescribed form. The
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court in that case gave no consideration to the extended defi-
nition of “decision” in s7(1) and did not (because it was not
asked to) decide whether the extended definition applies to
the word “decision” in s90(1). Whether it does or whether it
does not and, if it does not, whether some other meaning should
be given to the word and, if so, what meaning, therefore re-
main questions which are unanswered and, in this case, largely
unargued. There is something to be said for the view that an
extended definition should be given to the word “decision” in
s90(1). It is not easy to see why the right of appeal should
depend on whether the Commission had complied with the
requirements of form prescribed in ss34, 35 and 36. On the
other hand, it might be thought inconvenient and inappropri-
ate, and therefore unintended, that there should be a right of
appeal from every incidental ruling or direction made in the
course of proceedings in the Commission. Perhaps there is an
intermediate position which would give to the word “deci-
sion” in s90(1) a less extensive definition than it is given in s7
but a wider meaning than it appears to have in ss34 et seq.
Then there is the question whether the determinations or rul-
ings under challenge in the grounds of appeal in this case fall
within whatever is held to be the true meaning of s90(1)

 Because these are important and difficult questions, I would
be most reluctant to express a concluded view on them with-
out hearing full argument. I think we are being asked to do so
after hearing only what was, in effect, a consent application in
which the argument was confined to the appellant’s submis-
sion that there was no right of appeal unless there was an in-
strument in the form prescribed in ss34(1) and 36(a).

 I would decline to dismiss the appeal on the particular ground
(which I understand to be the only ground) put forward.

 SCOTT J:
 When this appeal was called on before this Court, Mr

Blackburn for the appellants indicated to the Court that he
wished to take a preliminary point. That point was, that an
issue had arisen between the parties, as to whether or not an
appeal lay to this Court from the Commission in Court Ses-
sion in the circumstances of this case.

 Under s90(1) of the Industrial Relations Act 1979 (WA) (“the
Industrial Relations Act”) an appeal lies to the Western Aus-
tralian Industrial Appeal Court:

 “... from any decision of the President, the Full Bench or
the Commission in Court Session on the ground that the
decision is erroneous in law or is in excess of jurisdiction
but upon no other ground.”

 The substantive matter originally came before the Chief
Commissioner of the Western Australian Industrial Relations
Commission sitting alone in March 1993 to determine a pre-
liminary issue. Following the Chief Commissioner’s decision
on 3 November 1993, the matter subsequently came before
the Commission in Court Session to determine whether a new
award should issue to cover the employees of employers en-
gaged in the provision of cleaning, catering and garden serv-
ices pursuant to a contract to principals engaged in private
health care and/or associated industries.

 That application came before the Commission in Court Ses-
sion on 11 March 1994. After a hearing which included the
taking of evidence on 6 April 1994, the Chief Commissioner
announced the unanimous findings of the Commission in Court
Session on two preliminary issues that had been argued before
that court. The first of those issues was whether the applicant
union had discharged the burden on establishing that on the
substantial merits of the case an award should issue. The sec-
ond issue was whether as a matter of law the Commission
should determine whether the application should be consid-
ered as a “special case” and, in the alternative, if the status as
a special case was not as a matter of law to be considered as a
preliminary issue, then it should be determined as a matter of
discretion.

 In relation to those two issues, the Chief Commissioner
announced on that date:

 “Briefly our position is this. We believe that prima facie
the applicant union has established that an award should
issue. At this time it should not be taken as an indication
of the terms and conditions which should issue or the
extent of award coverage of the new award. Suffice it to
say that we have formed the view that the award should

apply to the health care industry. Secondly, we reject the
argument that as a matter of law a special case has to be
determined before anything else is addressed. However,
on what has been put to us, we do not believe that it is
necessary for this application to be considered as a spe-
cial case.
 It is, however, necessary for this application to be con-
sidered within the context of structural efficiency. There-
fore, we consider it incumbent upon the applicant to
identify the key minimum classification or classifications
within the proposed structure. We say that it is insuffi-
cient to argue that that course can await the outcome of
the minimum rates adjustment exercise in the public sec-
tor. It must be appreciated that, although we have deter-
mined that prima facie an award should issue, there are
fundamental issues of award coverage and industry iden-
tification which we will need to address so that the appli-
cation before us can be dealt with comprehensively.
 We propose to adjourn so that our reasons for decision in
all of these matters can be set down.”

 The reasons for decision of the Commission in Court Ses-
sion were ultimately delivered on 16 August 1996 when the
Commission in Court Session delivered detailed reasons for
the decision. At the end of that decision at page 12 of the rea-
sons for decision in No A7 of 1991, the Chief Commissioner
delivered the unanimous reasons for decision of the Commis-
sion in Court Session and included in that material at page 12
is the following:

 “Thus, the clear picture that emerges from all the above
mentioned material is that Aged and Disabled persons’
hostels are now patently a major and integral part of the
health care industry and that catering within these estab-
lishments form an important element in the overall provi-
sion of proper care to the residents. The legislative
requirements for establishing and maintaining standards
of care for the aged and disabled reinforce this view.
 For these reasons it is now appropriate that catering con-
tractors operating in the health care industry be deemed,
whilst so engaged, to be part of that industry.
 At this time, we are prepared to accept that the Union
has discharged the burden of establishing that, prima facie,
an award should issue. That should not be taken to have
disposed of the terms and conditions which should apply.
Submissions have not been received on matters relevant
to those issues.” [AB 65]

 The Commission in Court Session then went on to deal with
the second preliminary issue relating to a “special case” which
is not relevant for the purposes of these reasons.

 That decision of the Commission in Court Session was the
subject of appeal to this Court. The grounds of appeal are as
follows:

 “1 The Commission acted in excess of jurisdiction in
that it failed to comply with s29A(2) of the Act.

 2 The Commission erred in law in holding that:
 (A) the Private Hospital Employees’ Award 1972

rather than the Restaurant, Tearoom and Ca-
tering Workers’ Award 1979 applied to em-
ployees of catering contractors in private
nursing homes and hospitals;

 (B) employees of catering contractors in private
hostels, nursing homes and hospitals were part
of the health industry and not the contract ca-
tering industry.

 3 The reasons for decision of the Commission issued
on 16 August 1996 could not, by reason of delay, be
regarded as the true reasons for decision.”

 The appellant sought to have this Court quash the decision
of the Commission in Court Session and have the matter re-
mitted to that Court for further hearing and determination ac-
cording to law.

 When this appeal commenced, Mr Blackburn, on behalf of
the appellants, raised the preliminary issue as to whether this
matter was a proper appeal in view of the fact that no orders
had emanated from the Commission in Court Session which
had made no formal orders following the publication of its
reasons on 16 August 1996.
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 When the appeal came on for hearing, Mr Blackburn, for
the appellants, advised the court that the preliminary difficulty
arose because the Commission in Court Session had made no
formal award, order or declaration in relation to the applica-
tion but had only delivered reasons for decision. Mr Kelly, on
behalf of the respondent, agreed with Mr Blackburn’s submis-
sion that this Court had no jurisdiction because there had been
no decision for the purposes of the Industrial Relations Act
from which to appeal. Mr Blackburn, however, invited the
court to consider whether or not an appeal did lie in the cir-
cumstances, and for these reasons the court reserved its deci-
sion on that issue.

 The starting point in examining the argument is that the
word “decision” in s90 is defined in s7(1) of the Industrial
Relations Act in the following way:

 “‘Decision’ includes award, order, declaration or find-
ing.

 The word ‘finding’ is also defined in the same section of
the Act in the following terms:

 “‘finding’ means a decision, determination or ruling made
in the course of proceedings that does not finally decide,
determine or dispose of the matter to which the proceed-
ings relate.”

 The first thing to notice about each of those definitions is
that they are circular in that the word “decision” includes a
“finding” and the definition of “finding” means a “decision”.
That having been said, however, for the purposes of deciding
this preliminary point, the important aspect of the matter is to
consider whether, within the reasons of the Commission in
Court Session, it can be said that there was a “finding” suffi-
cient to come within the definition of “decision” so as to at-
tract the appellate jurisdiction of this Court.

 In considering that issue, in my opinion the definition of
“finding” is sufficiently wide to include any interlocutory rul-
ing which disposes of an interlocutory matter. That is not, how-
ever, to say that a ruling in the course of a decision on a
preliminary point comes within that category.

 The important aspect of the matter is to consider the mean-
ing of the word “finding” as it is used in the context of the
Industrial Relations Act.

 In that respect, it is instructive to note that in the provisions
of ss23B and 24 of the Industrial Relations Act, the word “find-
ing” is used. In s23B(3) the Act provides:

 “(3) Without limiting the generality of subsection (1) the
Commission may confirm, modify or reverse any de-
cision, determination, finding or declaration appealed
against.

 Section 24(1) provides:
 24(1) The Commission has jurisdiction to determine in any

proceedings before it whether any matter to which
those proceedings relate is an industrial matter and a
finding by the Commission on that question is, sub-
ject to sections 49 and 90, final and conclusive with
respect to those proceedings.”

 The reference in s24(1) to s90 is a reference to the appellate
jurisdiction of this Court as set out earlier in these reasons. It
follows, in my opinion, that a finding of the type referred to in
ss23B and 24 of the Industrial Relations Act are findings of
the type that would attract the appellate jurisdiction of this
Court. However no appeal lies from a finding under s24(1)
because s24(2) expressly excluded appeal rights until either:

 “(a) those proceedings have been concluded; or
 (b) leave to appeal is granted by the Commission mak-

ing that determination.”
 On that construction of the Act, the word “finding” has a

very limited meaning in relation to proceedings that have com-
menced but are not concluded in circumstances other than
where an interlocutory application is disposed of.

 As can be seen from these reasons, the appellants are seek-
ing to bring an appeal in relation to the rulings of the Commis-
sion in Court Session with respect to the preliminary issues
that were there determined. Those preliminary issues required
resolution because it would have been wasteful for the court
to have settled the terms of the relevant award until those is-
sues were resolved.

 Had the Commission in Court Session finally resolved the
issue before it for determination, (namely, the issue of the award
sought by the applicant) then there is little doubt that such a
determination would be a “decision” within the meaning of s7
of the Industrial Relations Act.

 Had that stage been reached, then, in my view, the provi-
sions of the Industrial Relations Act concerning the form of
decision (that is ss34, 35 and 36) would have become opera-
tive. In that context, and only in that context, in my view is the
decision in McCorry v Como Investments Pty Ltd 69 WAIG;
11 April 1989 Brinsden J (President) Kennedy and Rowland
JJ of relevance. In that case, the court was concerned with a
provision of the Industrial Relations Act which required an
appellant to institute an appeal within 21 days from the date of
the decision against which the appeal was brought. The issue
in that case was whether the decision for the purposes of that
section was referenced to the date upon which the decision
was announced by the court or the date upon which the formal
order was made under the relevant provisions of the Industrial
Relations Act. In that context, the court had to examine the
provisions of s34 of the Industrial Relations Act which deals
with the formal issue of an award, order or declaration. The
court held that for that purpose time ran from the formal issue
of the order rather than the date upon which the decision of the
court was announced.

 In my view, the case of McCorry v Como Investments Pty
Ltd (supra) has little to say in relation to the problem pres-
ently under discussion. The question here is whether the word
“finding” as defined in the Industrial Relations Act is suffi-
ciently wide to encompass the matter in relation to which the
appellants seek to appeal in this case.

 With some hesitation I have ultimately reached the view
that the word “finding” as defined is not sufficiently wide to
encompass the present situation. The challenge which is here
being made by the appellant is a challenge to the reasons of
the Commission in Court Session in relation to the two pre-
liminary points that were taken at the hearing. Those points
were not taken by way of interlocutory application which may
have attracted the appellate jurisdiction of this Court (although
I express no concluded view on that issue) but were rulings
made in the course of the delivery of reasons on preliminary
issues.

 In the course of delivery of reasons, judicial bodies com-
monly make many findings both of fact and of law. In this
case, a perusal of the reasons of the Commission in Court Ses-
sion reveals that many findings of both law and fact were made
in the course of those reasons. Whilst ultimately the Commis-
sion in Court Session has reached a view disposing of the two
preliminary issues, I have come to the conclusion that the reso-
lution of those questions cannot be either a “decision” or a
“finding” within the meanings of those terms in the Industrial
Relations Act so that the appellate jurisdiction of this Court is
not available.

 In support of that view, in my opinion, it should be noted
that the Industrial Relations Act sets up a two tier appeal struc-
ture which comprises the following:

 1. Appeals to the Full Bench which are governed by
s49, and

 2. Appeals to the Industrial Appeal Court, governed by
s90.

 In relation to the former, an appeal can be instituted against
a “finding” of a Commissioner but only in the limited circum-
stances permitted by s49(2a). That section relevantly states:

 “49 (2a) An appeal does not lie under this section from a
finding unless, in the opinion of the Full Bench, the mat-
ter is of such importance that, in the public interest, an
appeal should lie.”

 In relation to appeals to the Industrial Appeal Court there is
no equivalent provision to s49(2a). This leads me to the con-
clusion that appeals against a “finding” are limited to appeals
to the Full Bench of the Commission and that no right of ap-
peal in relation to a “finding” exists in relation to the Indus-
trial Appeal Court.

 Further, the definition of finding is consistent with the de-
cision-making process at a first instance hearing rather than in
appellate proceedings so that in relation to an appeal from a
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first instance hearing, it is appropriate to have a right of ap-
peal from a “finding” but in relation to an appeal from an ap-
pellate process it is less appropriate.

 If that view is correct, it then follows that the present pro-
ceedings in the court below must continue until a decision is
reached in relation to the issue and terms of the award before
a right of appeal to this Court properly lies. In reaching that
conclusion I have not overlooked the fact that the definition of
“decision” found in s7(1) of the Industrial Relations Act in-
cludes a “finding”. That definition is necessary however, to
comprehensively cover appeals to the Full Bench as well as
the Industrial Appeal Court.

 In the circumstances, therefore, in my view, the issue placed
before us by Mr Blackburn on behalf of the appellants, and
acceded to by Mr Kelly, should be resolved by this Court de-
termining that no right of appeal presently exists in this mat-
ter. In my view, this Court should return the matter to the
Commission in Court Session so that the application presently
pending before that court can be finally resolved. I would hear
the parties as to the formal orders necessary for that result to
be achieved.

 PARKER J:
 An appeal was instituted pursuant to s90(1) of the Indus-

trial Relations Act 1979 following reasons for decision deliv-
ered by the Commission in Court Session on 16 August 1996.

 A preliminary difficulty was raised before us as to whether
there is a “decision” within the meaning of s90(1) from which
an appeal can be brought. The Commission in Court Session
has delivered reasons for decision but has made no formal
“award, order or declaration” as contemplated by s34(1), nor
has the procedure contemplated by ss35 and 36—minutes,
delivery, sealing and depositing in the Office of the Regis-
trar—been followed. Nor has there been a waiver of the re-
quirements of s35 as allowed by s35(4).

 It is provided by s90(1) that an appeal will lie to this Court
from a “decision” of the Commission in Court Session on the
ground that the decision is erroneous in law or is in excess of
jurisdiction. By s90(2) the appeal “shall be instituted within
21 days from the date of the decision....”.

 The difficulty perceived arises because “decision” is de-
fined by s7(1) of the Act to include “award, order, declaration
or finding”. The same provision defines “finding” as follows:

 “Finding means a decision, determination or ruling made
in the course of proceedings that does not finally decide,
determine or dispose of the matter to which the proceed-
ings relate”.

 It is possible to read the definition of “finding”, and there-
fore the meaning of “decision”, to include any form of ruling
made in the course of proceedings that does not finally decide,
determine or dispose of the matter to which the proceedings
relate.  Thus “ruling” could be read so extensively as to allow
virtually any interlocutory ruling on matters such as evidence,
procedure or similar incidental matters to come within the
definition. Such a result is so impractical and could be so pro-
ductive of undue interference with proceedings before the Presi-
dent, the Full Bench or the Commission in Court Session that
it is difficult to accept that such an extended meaning could
have been intended.

 A more limited meaning is suggested by s24 of the Act which
provides as follows:

 “24 (1) The Commission has jurisdiction to determine in
any proceedings before it whether any matter to which
those proceedings relate is an industrial matter and a find-
ing by the Commission on that question is, subject to sec-
tions 49 and 90, final and conclusive with respect to those
proceedings.

(2) A determination under subsection (1) is not a deci-
sion for the purposes of section 49 or 90 unless and un-
til—

 (a) those proceedings have been concluded; or
 (b) leave to appeal is granted by the Commission

making that determination.”
 This provision indicates a reason why a “finding” has been

included in the definition of “decision”. A finding that a mat-
ter is an industrial matter is significant to the jurisdiction of
the Commission in many proceedings and it is usual for that

issue to be raised as a preliminary matter so that the ruling on
that issue is often made before the other merits are entered
into. Hence that the ruling does not normally “finally decide,
determine or dispose of the matter to which the proceedings
relate”, within the meaning of the definition of “finding” in
s7(1). Section 24(2) expressly provides that a finding by the
Commission on this issue is not a decision for the purposes of
s90 unless and until the proceedings have been concluded or
leave to appeal has been granted by the Commission. This
takes care of the difficulty identified earlier of appeals caus-
ing undue interference in the orderly course of proceedings
before the Commission. Section 24, however, provides an ex-
press indication that a finding, at least a finding by the Com-
mission, is within the meaning of “decision” in s90. That
confirms that in s90 “decision” is intended to have the mean-
ing defined by s7(1).

 Section 24 deals similarly with s49 and 90. Section 49 deals
with appeals to the Full Bench from a decision of the Com-
mission constituted by a Commissioner. Section 49(2a) is how-
ever significant. It provides:

 “An appeal does not lie under this section from a finding
unless, in the opinion of the Full Bench, the matter is of
such importance that, in the public interest, an appeal
should lie.”

 This provision again provides confirmation that “decision”
in the context of appeals, includes a finding; in other words
“decision” is used in the defined sense. Subsection (2a) pro-
vides a means by which undue interference with proceedings
before the Commission are precluded. There is no equivalent
provision in s90 regulating appeals to this Court. There would
appear to be a strong case for a similar provision allowing this
Court to determine whether, in the public interest, an appeal
should lie from a finding. In the absence of such a provision,
there would appear to be scope for the appellate processes of
this Court to interfere unnecessarily with the conduct of pro-
ceedings below.

 I should also refer briefly to s23B of the Act which was
inserted to confer on the Commission jurisdiction with respect
to appeals by teachers under the Education Act 1928. Section
23B(3) includes a provision that the Commission may con-
firm, modify or reverse any findings appealed against under
that section. Section 23B seems to be a self-contained provi-
sion dealing with a special jurisdiction of the Commission and
outside the scope of its ordinary jurisdiction. The notion of a
finding in that context appears to arise from the Education Act
rather than the Industrial Relations Act. This explains, no doubt,
the provision of s49(2b) which expressly provides that an ap-
peal does not lie under s49 to the Full Bench from a decision
of the Commission on an appeal under s23B.

 The Commission in Court Session must be taken from its
actions to have held the view that the issues dealt with in the
reasons for decision are not matters that came within the mean-
ing of “an award, order, or declaration” as used in s34(1)—
perhaps more strictly do not constitute a decision which could
be given in the form of an award, order or declaration. Simi-
larly, the Commission in Court Session has not felt obliged,
no doubt for that same reason, to follow the requirements of
ss35 and 36. The parties have not argued to the contrary be-
fore us, although they have contemplated that if this prelimi-
nary difficulty is held to be of substance, one possible solution
would be to attempt to have the Commission in Court Session
use ss34(1), 35 and 36. While the matter has not been fully
argued before us, I do not presently see any reason to think
that ss34(1), 35 and 36 were intended to apply to findings of
the type dealt with in the reasons for decision. It is conven-
ient, therefore, to deal with this point of preliminary difficulty
on the assumption that the Commission in Court Session was
correct in not following ss34(1), 35 and 36. If the question
comes to be fully argued in another appeal there may be rea-
son to reach a different view, but there is no occasion to do so
in the present appeal.

 As has been indicated in the reasons of the Presiding Judge,
in ss34(1) and (2) and in ss35 and 36 the word “decision”
appears to be used in a context and for purposes which are
more consistent with, or indicative of, a final decision. What-
ever be the full and proper understanding of the word “deci-
sion” in those provisions, it should be noticed that ss34(3) and
(4) are dealing with a different subject matter from the other
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provisions which I have just identified. Section 34(3)and (4)
are each concerned to exclude appellate or review procedure
by any other court, other than those provided expressly by the
Act. Whereas s34(1) requires for its purposes that a decision
shall be in the form of an “award, order or declaration”, s34(4)
protects from any form of challenge, appeal or review, any
“award, order, declaration, finding, or proceeding”. The con-
text and purpose suggests that s34(4) was intended to have,
and should be given, a wider reach than s34(1), not only in
respect to the express reference to a “proceeding” but also in
its express reference to a “finding”.

 For the reasons indicated by the Presiding Judge and Scott
J, I do not see that the decision of this Court in McCorry v
Como Investments Pty Ltd 69 WAIG 1000 is determinative of
the present preliminary difficulty. The views I have formed
are, however, consistent with that decision.

 These observations are sufficient to identify that there are a
number of difficulties in the construction of the Act. It seems
likely that these difficulties arise from the somewhat piece-
meal development of some of its provisions.

 For present purposes, and recognising that all aspects have
not been fully argued, the views I have formed are that the
word “decision” in s90 should be read more widely than a
decision in the form of an award, order or declaration within
the meaning of s34(1) of the Act. Further, that for the pur-
poses of s90 an appeal lies from a decision which includes a
“finding” as defined in s7(1) of the Act. While the language of
that definition is capable of quite a range of meanings, it is
unlikely to have been intended that all forms of evidentiary,
procedural and incidental rulings would come within its mean-
ing. A finding by the Commission pursuant to s24(1) that a
matter is an industrial matter clearly comes within the mean-
ing as defined of “finding”, and thereby is subject to appeal
under s90. However, s24(2) precludes such an appeal until the
conclusion of the proceedings unless leave is granted by the
Commission. While s24(1) may explain the inclusion of “find-
ing” in the definition of “decision”, there is no justification
presently apparent to me for limiting the scope of “finding” to
a finding within the meaning of s24(1). My present impres-
sion is that there is an oversight in the drafting in that “find-
ing” has been defined more extensively than the provisions of
s24(1) require, thus leaving open the prospect of appeals to
this Court in respect of a number of rulings which, while not
finally deciding, determining or disposing of matters, are nev-
ertheless of more significance in the proceeding than mere
rulings on points of evidence, procedure and other incidental
matters. It seems to me that a like deficiency existed with re-
spect to appeals from the Commission constituted by a Com-
missioner to the Full Bench and this deficiency was dealt with
by the amendment which added s49(2a).

 The appeal seeks to raise for our consideration two matters
dealt with in the reasons for decision of the Commission in
Court Session. The first is the view of the Commission that
the Private Hospital Employees’ Award 1972, rather than the
Restaurant, Tearoom and Catering Workers’ Award 1979, ap-
plied to employees of catering contractors in private nursing
homes and hospitals. Secondly, is the view that employees of
catering contractors in private hostels, nursing homes and hos-
pitals were part of the health industry and not the contract
catering industry. These are each steps in a process of reason-
ing which led the Commission to accept that the present re-
spondent had discharged the procedural burden of establishing
that, prima facie, an award should issue. That threshold hav-
ing been reached, there must now follow the full processes by
which the terms and conditions of the contemplated award are
determined. When an award finally issues it is clear that
ss34(1), 35 and 36 would apply. In the ordinary processes of
the Commission, however, the question whether an award
should issue will not be revisited in the present proceeding.

 There remains the difficult question, however, whether the
two matters identified in the grounds of appeal may properly
be seen as “findings” as defined in s7(1). The ambivalent lan-
guage of the definition provides little guidance so that the proc-
ess of reasoning becomes, necessarily, somewhat arbitrary.
Nevertheless, keeping in mind the context, which is an appeal
to this Court, it seems to me that the two matters raised by the
grounds are more naturally to be seen as mere steps in a proc-
ess of reasoning toward a finding, than themselves a finding.

 It follows, in my view, that the grounds of appeal are not
from a decision within the meaning of s90(1) of the Act. If
there has been an error of law in the reasoning of the Commis-
sion in Court Session to this point, it must wait until there is a
decision before that error can be corrected by this Court on
appeal.

 WESTERN AUSTRALIAN
INDUSTRIAL APPEAL COURT.

 Industrial Relations Act 1979.

 Appeal No. IAC 15 of 1996.

 IN THE MATTER of an appeal against the decision of the
Commission in Court Session of the Western Australian

Industrial Relations Commission in Matter Numbered A 7 of
1991 dated the 16th day of August, 1996.

 BETWEEN

 Fisher Catering Services Pty Ltd and Another
Appellants

 and

 The Australian Liquor Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch
Respondent.

 BEFORE:

JUSTICE ANDERSON (ACTING DEPUTY
PRESIDING JUDGE)

JUSTICE SCOTT
JUSTICE PARKER.

26 February 1997.

Order.
 HAVING heard Mr J.B. Blackburn for the Appellants and Mr
D.J. Kelly for the Respondent, THE COURT HEREBY OR-
DERS that the appeal be dismissed and the matter be remitted
to the Commission in Court Session for hearing and determi-
nation.

J.G. CARRIGG,
[L.S.] Clerk of the Court.

FULL BENCH—
Appeals against decision of

Commission—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Warrick Thornander
(Appellant)

and

Minister for Education
(Respondent)

No. 1838 of 1996.

BEFORE THE FULL BENCH.
HIS HONOUR THE PRESIDENT P J SHARKEY.

SENIOR COMMISSIONER G L FIELDING.
COMMISSIONER R N GEORGE.

18 February 1997.
Reasons for Decision.

THE PRESIDENT: This is an appeal against the decision of
the Commission, which decision was made on 28 November
1996, and by which decision the Commission dismissed an
application made by the appellant, Mr Warrick Thornander,
whereby he claimed unpaid contractual benefits under his con-
tract of employment with the respondent.
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It is against that decision that the appellant now appeals on
the following grounds, which I quote verbatim (see pages 2-3
of the appeal book)—

“A. STATEMENT PAGE 7 OF A R BEECH REASONS
FOR DECISION BEING INCORRECT IN SAY-
ING “THE PRINCIPAL STATED THE NEITHER
HE NOR THE DEPUTY PRINCIPAL NOR THE
REGISTAR OF THE SCHOOL HAD PHONED ME
STATING I WAS NO LONGER TO ATTEND THE
SCHOOL AND THEY HAD LOOKED TO OR
EMPLOYED ANOTHER GARDENER I WAS NO
LONGER TO ATTEND, FOR THAT PRINCIPAL
SAID IN HIS EVIDENCE HE SAID THAT AN-
OTHER PERSON MAY HAVE PHONE WITH-
OUT HIS KNOWLEDGE. HE DIDN’T KNOW.
THIS IS CLEAR IN THE EVIDENCE.

B. STATEMENT PAGE 7 OF A R BEECH REASONS
FOR DECISION THE ONUS OF PROVING THAT
I HAD NOT BEEN ALLOWED BY MY EM-
PLOYER A BENEFIT IN WHICH I WAS ENTI-
TLED WAS STATED CLEARLY BY HASTIE AT
CONFERENCE. HE NOR ANY OTHER PER-
SON’S FROM EDUCATION DEPARTMENT OF-
FERED ME ANY OTHER WORK AT SOUTH
KENSINGTON PRIMARY SCHOOL. I WAS TO-
TAL PREVENTED FROM WORKING AT SOUTH
KENSINGTON PRIMARY SCHOOL ONE
MONTH SHORT OF MY CONTRACT WITH THE
EDUCATION DEPARTMENT.

C. STATEMENT PAGE 8 OF A R BEECH REASONS
FOR DECISION REGARDING MS ROGERS
SPENDING TIME ON THE PHONE WITH ME
REGARDING 1 WEEK IN LIEU AS MISUNDER-
STOOD BY COMMISSONER BEECH. MS
ROGERS HAD OFFERED 1 WEEK IN LIEU
SOME WEEKS BEFORE PHONE CALL SAYING
I STILL WORK FOR EDUCATION DEPART-
MENT AT SOUTH PERTH SCHOOL SO THEY
DON’T HAVE TO PAY THIS PAYMENT. SHE
WAS STATING FACTS DENCE LONG CONSID-
ERABLE PHONE CALL NOT TO BE USED OUT
OF CONTEXT BY COMMISONER BEECH
AGAINST ME.

D. AT NO STAGE HAS THE EDUCATION DEPART-
MENT EVER DENIED MR HASTIE INSTI-
GATED MY CONTRACT OF EMPLOYMENT
VIA LADY AT SOUTH KENSINGTON PRIMARY
SCHOOL HENCE COMMISONER A R BEECH
SHOULD NOT CONDEM ME IN HIS FINDINGS
AS JUST DIDN’T GO BACK TO SOUTH KEN-
SINGTON PRIMARY BECAUSE OF LESS
HOURS. “I WAS TOLD NOT TO ATTEND
SOUTH KENSINGTON AT ALL.”

BACKGROUND
Mr Thornander, the appellant, was employed as a gardener

by the respondent for approximately 20 hours per week at the
South Perth Primary School. His conditions of employment
were governed by the Gardeners (Government) 1986 Award
No 16 of 1983.

In March 1996, the principal of the South Kensington Pri-
mary School, Mr Irvine Harold Phillips, asked Mr Thornander
whether he would be able to work as a gardener at that school
as well due to the absence of one of that school’s two garden-
ers for medical reasons. Mr Thornander accepted that offer
and commenced to work the additional hours on 20 March
1996.

Mr Thornander claimed that the arrangement was for a two
months’ fixed term period and for the hours set out in his claim.
He claimed that the respondent stopped the arrangement after
one month and the amount of his claim was for payment of
wages he said were due for the second month, which was not
worked by him.

The respondent’s case was that no agreement was ever
reached which would involve the regular paying of overtime,
and, further, that Mr Thornander was not prevented from per-
forming additional work at South Kensington Primary School
for the second month. Rather, the respondent said that Mr

Thornander was told that if he worked at South Kensington
Primary School it would not involve the working of overtime
hours.

It is not in issue and was not in issue that Mr Thornander
was an employee.

CONCLUSIONS
This was a discretionary decision as that is described in

Norbis v Norbis 65 ALR 12 (HC).
Further, this appeal raised issues similar to those considered

by the High Court in Devries and Another v Australian Na-
tional Railways Commission and Another [1992-1993] 177
CLR 472 (HC) per Brennan, Gaudron and McHugh JJ at page
479 where Their Honours said—

“... a finding of fact by a trial judge, based on the cred-
ibility of a witness, is not to be set aside because an ap-
pellate court thinks that the probabilities of the case are
against—even strongly against—that finding of fact. If
the trial judge’s finding depends to any substantial de-
gree on the credibility of the witness, the finding must
stand unless it can be shown that the judge “has failed to
use or has palpably misused his advantage” or has acted
on evidence which was “inconsistent with facts incontro-
vertibly established by the evidence” or which was “glar-
ingly improbable”.”

(See also Gilmore and Another v Cecil Bros and Others 76
WAIG 4434 (FB) and Gromark Packaging v FMWU 73 WAIG
220 (IAC)).

THE EVIDENCE
Mr Thornander’s evidence, summarised, was that he was

employed as a gardener by the Education Department at South
Perth Primary School. He was also employed at South Ken-
sington Primary School because they were looking for a gar-
dener. The principal at South Perth conveyed this to him. The
gardener there was having an operation and would be absent
from work for some time. The job was to run for about two
months. It was a full-time gardening job (see exhibit 3).

The appellant worked for one month at South Kensington
Primary School. After the first month Mr Thornander phoned
through to find out where his wages were because his wages
had not arrived. He said that the lady to whom he spoke said
that they were about to advise the principal that Mr Thornander
had to stop working at South Kensington Primary School be-
cause they could not employ him at two schools. He said that
she told him that they did not pay overtime.

The deputy principal telephoned Mr Thornander and told
him not to come in because they had employed another gar-
dener. He said that that was how he was terminated, verbally.

After that he had conversations with persons at the Educa-
tion Department concerning what his entitlements were. They
did not pay him an amount in lieu of notice.

Mr Thornander was cross-examined by Mr Rigg on behalf
of the Education Department. Mr Thornander admitted that
Mr Irvine Harold Phillips, the principal at South Kensington
Education Support School, had told him that he would not be
able to work over the 38 hour week. He stopped work at South
Kensington Primary School on 18 April 1996. He did, how-
ever, continue employment with the Department, continuing,
in particular, at South Perth Primary School. He said that he
did not go back to South Kensington Primary School because
the deputy principal of that school told him “We’ve already
found another gardener. Don’t bother coming in”. (In submis-
sions to the Full Bench he said that this discussion occurred
with the school registrar).

In cross-examination, he said, too, that the Department
wished to stop the overtime. He also said that he was told (see
page 40 of the transcript at first instance (hereinafter referred
to as “TFI”)) that, if both principals were happy working 38
hours between them, to do it that way.

There was evidence from Mr Irvine Harold Phillips, princi-
pal of South Kensington Education Support School. He said
that the permanent gardener there had to have a neck opera-
tion in March 1996, and he was to be off for an indefinite
period. They were looking to replace as much of his time as
they could and preferred to employ somebody. As a result of
some inquiries he met Mr Thornander. He said that he ex-
plained to Mr Thornander that he did not expect him to work
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the full hours. “I did explain to Mr Thornander that if we went
over the allocated time there were likely to be problems” (see
page 47 (TFI)). He told Mr Thornander later that he had to
work the hours which it was necessary to work between 6.00
am and 6.00 pm, because Mr Thornander had been starting
work at 5.00 am. He made the hours of work clear at the be-
ginning. He said that he did not have the role of approving Mr
Thornander’s hours (see page 49 (TFI)). He specified that work
had to be within the prescribed hours that were allowable. There
was another part-time gardener working there at the time. He
did not need a full-time gardener. Mr Phillips said that he told
Mr Thornander that the gardener would be off for a fairly in-
definite length of time up to two months or longer. They did
not know, simply because they did not know when he would
recover. They did take on another gardener full-time in his
place. They took him on full-time because they did not want
to upset Mr Thornander’s working conditions in the other
school. He reiterated that the work had to be done within the
prescribed hours that were allowable. Mr Phillips said that he
thought that it was Mr Thornander’s choice that he left within
two months. Mr Phillips said that he did not remember any-
thing about termination at all. He denied terminating Mr
Thornander’s employment. He did not believe that Mr
Thornander was terminated. He believed that he was already
an employee of the Department and the additional hours ceased
(see page 55 (TFI)).

There was evidence from Michelle Ann Rogers, an indus-
trial officer with the Education Department. She said that she
became involved in this matter because the personnel and pay-
roll officer had raised the payment of two weeks overtime with
her. Mr Thornander was working 60 hours per week and an-
other industrial officer explained in her presence that as a regu-
lar occurrence they could not allow employees to work 60
hours per week because of workers compensation and occu-
pational health and safety reasons.

About two weeks later, Mr Thornander rang Ms Rogers. Mr
Thornander said that he had been terminated from his em-
ployment and was entitled to a payment. Ms Rogers checked
and found that he was still employed. She told him that he had
not been terminated. 18 April 1996 was the last date when he
worked at South Kensington Primary School. He was paid for
overtime up until then. She confirmed that he was not termi-
nated (see page 59 (TFI)). She also said that the Department
had told him that he could not work for more than 40 hours
per week.

The evidence was quite clear that Mr Thornander was em-
ployed by the Minister because the Department acted in the
matter on his behalf.

The Commission at first instance found correctly that the
appellant was employed by the Minister at the South Perth
Primary School as a gardener. The Commission found cor-
rectly that as part of his contract of employment by the Minis-
ter the appellant was employed as a gardener at the South
Kensington Primary School as well. There was no separate
contract of employment; there was a variation of the contract
of employment by the Minister whereby the appellant worked
at South Kensington Primary School whilst the gardener there
was on leave with health problems.

It is quite clear, having seen the witnesses, that the Commis-
sion at first instance accepted the evidence of the principal at
South Kensington Primary School, Mr Phillips, that he made
it clear to Mr Thornander at the outset that if the hours he
worked at South Perth Primary School and the hours he worked
at South Kensington Primary School exceeded the ordinary
hours ((ie) 38 hours per week) then this was likely to be que-
ried by the Department and not permitted. Once the Commis-
sion preferred the evidence of Mr Phillips to that of Mr
Thornander then the Commission was entitled to so find, be-
cause that was Mr Phillips’ evidence.

The Commission found, too, and it was not established oth-
erwise on the evidence that it was part of the appellant’s con-
tract of employment, that he would not be paid overtime on a
regular basis as a result of working part-time at two separate
schools; nor was there evidence that overtime payments were
a guaranteed part of his contract of employment. It followed
that the Commission was entitled, as it did, to so find.

The Commission found that the duration of the work at South
Kensington Primary School was to be for a minimum of two

months and to end on 3 June 1996. That finding was not chal-
lenged before us.

In fact, the appellant ceased work on 18 April 1996. His
entitlement to employment over that period was clearly a ben-
efit for the purposes of s.29(1)(b)(ii) of the Industrial Rela-
tions Act 1979 (as amended) (hereinafter referred to as “the
Act”), and there was no submission to the contrary before the
Full Bench.

There was no evidence that Mr Hastie, an industrial officer
with the Department, or any other person, prevented the ap-
pellant from working until 3 June 1996. He was told again
what Mr Phillips had told him at the outset that he could not
work overtime and that he would no longer be paid it. Indeed,
he had been earlier told by Mr Phillips that he could not start
work before 6.00 am.

On the evidence, accepted by the Commission at first in-
stance, it was perfectly clear that the appellant was not dis-
missed from his employment. Indeed, he remained in his
employment. The Commission found that the appellant be-
lieved that his employment was terminated, but, on the evi-
dence, he was not. As the Commission found, Ms Rogers, in
her evidence, spent considerable time informing the appellant
that his employment had not been terminated. It is quite clear
that he was merely being prevented from working in excess of
38 hours per week.

What the appellant set out to establish, and the onus was on
him to do so, was that he had been deprived of the benefit of a
fixed term variation to his contract, whereby he was to work
and be paid over a period of two months minimum at South
Kensington Primary School part-time along with his existing
work at South Perth Primary School.

The Commission at first instance found, preferring the evi-
dence of the respondent’s witnesses to that of the appellant,
that the period of work covered by the variation was not ter-
minated by the employer. It was open so to find. As a result,
there were no benefits established by the appellant as his enti-
tlement.

More particularly, the Commission made a number of find-
ings of fact based on the credibility of witnesses. The prob-
abilities of the case were not against these findings. The
findings depended to a substantial degree on the credibility of
witnesses.

There was nothing apparent on the record or submitted to us
from the appellant, as the summary of my comments and evi-
dence above bears out, to show that the Commission failed to
use or had palpably misused his advantage. There was nothing
to show that the Commission had acted on evidence which
was inconsistent with facts incontrovertibly established by the
evidence or which was glaringly improbable.

Further, it was not for the respondent to call Mr Hastie to
prove the appellant’s case. It was for the appellant to do so. He
did not.

Some reference was made to comments made at a concilia-
tion conference. Generally speaking, so that conciliation con-
ferences are rendered effective and remain effective, what is
said at them should be treated by this Commission as if it is
said without prejudice and is also confidential. S.6(b) of the
Act would support such a view, as well as longstanding prac-
tice.

For those reasons, I would dismiss the appeal.
SENIOR COMMISSIONER G L FIELDING: The single

issue in this appeal is, as the Appellant acknowledged, whether
the Commissioner erred in concluding that the Appellant had
not established that he was prevented by the Respondent from
working in accordance with his contract of employment and
therefore denied by the Respondent the benefits he claimed
under that contract. The Appellant contends that he was de-
nied the opportunity to receive the benefits under his contract
because his employment was terminated wrongly by the Re-
spondent. He says that he was the only person to testify before
the Commission that his employment had in fact been termi-
nated by the Respondent and that the witnesses called on be-
half of the Respondent had no real knowledge of what had
occurred in this respect. In short, he says that the Respondent
failed to call reliable evidence to challenge his testimony.

The onus at all times was on the Appellant to show that he
was denied the contractual benefits he claims and not as the
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Appellant seems to think, on the Respondent to show that he
was not denied those benefits. In my assessment there was
ample evidence on which the Commission could conclude, as
it did, that the Appellant had not discharged the onus to estab-
lish that he had been denied a benefit due to him by the Re-
spondent as his employer. The Appellant, contrary to the
submissions he made during the course of the appeal, testified
that he was advised of the termination of his employment by
the Deputy Principal of the school where he was employed as
a gardener. The Deputy Principal was not called to give evi-
dence. Instead the Principal was called. He testified that so far
as he was concerned the Appellant was not dismissed from his
employment although in fairness, the Principal testified that
he was not involved in the discussions with the Appellant which
led to the ending of his employment. It appears from the Prin-
cipal’s evidence that it was the school’s Registrar with whom
the relevant discussions occurred. The Registrar also was not
called as a witness. However, one of the Respondent’s indus-
trial officers Ms Rogers, who had direct dealings with the
Appellant regarding the matter was called. She investigated
the Appellant’s complaint that his employment had been
wrongly terminated and that he had been denied the benefits
which ultimately became the subject of the Applicant’s claim
before the Commission. She testified that there was no record
of his employment having ever been terminated. On the con-
trary, the records disclosed that his employment was still on
foot albeit that he was restricted to working a prescribed number
of hours each day which did not permit him to work at over-
time rates of pay. Furthermore, she testified that she explained
their position to the Appellant at length but he did not accept
what she was saying.

Where as here there is conflicting evidence or at least evi-
dence which casts doubt on the testimony of one or other of
the witnesses, it is the task of the Commissioner hearing the
matter to make the assessment as to which evidence is the most
credible. It is trite to say that it is not for the Full Bench on
appeal to embark upon that task. It is clear from the Commis-
sion’s published reasons for decision that the Commissioner
accepted Ms Rogers’ evidence. In particular, he accepted that
she tried to persuade him that his employment had not been
terminated but remained on foot. In those circumstances it is
not the least surprising that the Commissioner was not satis-
fied even on balance, that the Appellant had been prevented by
the Respondent from carrying out his contract of employment.

During the course of the appeal the Appellant sought to rely
on statements made by representatives of the Respondent dur-
ing the course of the conciliation conference which preceded
arbitration of the Appellant’s claim. The Full Bench is required
by section 49(4) of the Industrial Relations Act 1979 to con-
sider the appeal on the basis of the material before the Com-
mission at first instance. What transpired in the conciliation
conference was not before the Commission at first instance
and nor should it have been. The conciliation and arbitration
processes conducted by the Commission are quite separate and
distinct. (see: In re Heffernan; Ex parte Leo Burnett Pty Ltd &
Ors (1979) 53 ALJR 63 and see too: Robe River Iron Associ-
ates v. Amalgamated Metal Workers & Shipwrights Union of
Western Australia & Ors (1986) 66 WAIG 1405, 1410). The
Act requires, as a general rule, that conciliation be conducted
in private and the arbitral process in public (see: sections 44(5)
and 27(1a)). In addition, the Act regulates the extent to which
in most cases, the member of the Commission who presided
over the conciliation proceedings should be involved in arbi-
tration (see: section 44(10)).

Furthermore, it has long been accepted that what is said in
the process of conciliation is not to be taken as evidence for
the purpose of arbitration and there is good reason for that
practice. To some extent this practice is supported by the fact
that conciliation proceedings are required to be held in pri-
vate. Moreover, the Act requires the Commission so far as is
possible to endeavour to settle all matters before it by way of
conciliation (see: section 32(1)).  It is patently obvious that
the prospect of resolution by conciliation will be severely in-
hibited if those involved in the conciliation process are unable
to speak “frankly without fear of being subsequently disad-
vantaged by reason of genuine efforts to settle a dispute” (see:
Australian Building Construction Employees’ and Builders
Labourers’ Federation & Ors v. Viner & Ors (1982) 63 FLR
253, 271).

For the foregoing reasons I agree that the appeal should be
dismissed.

COMMISSIONER R N GEORGE: I have had the opportu-
nity of reading the Reasons for Decision of His Honour the
President and Senior Commissioner Fielding in draft form. I
agree with their conclusion that the appeal should be dismissed
and having nothing to add.

THE PRESIDENT: For those reasons, the appeal is dis-
missed.

Order accordingly.
Appearances:Mr W Thornander on his own behalf as appel-

lant.
Ms M Newton (of Counsel), by leave, on behalf of the re-

spondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Warrick Thornander
(Appellant)

and

Minister for Education.
(Respondent)

No. 1838 of 1996.

BEFORE THE FULL BENCH.
HIS HONOUR THE PRESIDENT P J SHARKEY.

SENIOR COMMISSIONER G L FIELDING.
COMMISSIONER R N GEORGE.

18 February 1997.
Order.

THIS matter having come on for hearing before the Full Bench
on the 10th day of February 1997, and having heard Mr W
Thornander on his own behalf as appellant and Ms M Newton
(of Counsel), by leave, on behalf of the respondent, and the
Full Bench having reserved its decision on the matter, and
reasons for decision being delivered on the 18th day of Febru-
ary 1997 wherein it was found that the appeal should be dis-
missed, it is this day, the 18th day of February 1997, ordered
that appeal No 1838 of 1996 be and is hereby dismissed.

By the Full Bench.
(Sgd.) P. J. SHARKEY,

[L.S.] President.

FULL BENCH—
Appeals against decision of

Industrial Magistrate—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Edith Fisher
(Appellant)

and
The Totalisator Agency Board.

(Respondent)
No. 1297 of 1996.

BEFORE THE FULL BENCH.
HIS HONOUR THE PRESIDENT P J SHARKEY.

COMMISSIONER R N GEORGE.
COMMISSIONER C B PARKS.

30 January 1997.
Reasons for Decision.

THE PRESIDENT: This is an appeal against the decision of
the Industrial Magistrate’s Court at Perth, whereby it dismissed
complaints made by the appellant against the respondent.
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By these complaints, the appellant alleged that the defend-
ant—

(1) Failed to keep a time and wages record in breach of
clause 46 of the Government Officers Salaries, Al-
lowances and Conditions Award 1989, No PSA A 3
of 1989 (hereinafter referred to as “the award”).

(2) Failed to allocate a salary range in breach of clause
10 of the award.

(3) Failed to pay annual leave, pro rata leave and annual
leave loading in breach of clause 19 of the award.

(4) Failed to pay accumulated long service leave in
breach of clause 21 of the award.

(5) Failed to pay overtime in breach of clause 18.
The appellant now appeals against those dismissals on the

following grounds—
“The appellant appeals against the whole of the decision
of the Industrial Magistrate dated 4 September 1996 on
the following grounds:

1 The Learned Industrial Magistrate erred in conclud-
ing that the appellant was not a “government officer”
for the purposes of the Government Officers, Sala-
ries, Allowances and Conditions Award 1989 (PSA
A3 of 1989) (“the Award”) in that he:

(a) took into account an irrelevant consideration
that being the terms of the agreement between
the appellant and the respondent dated 12 June
1970 when the agreement was not material to
whether the appellant was a salaried staff mem-
ber of the respondent;

(b) took into account an irrelevant consideration
that being the complainant’s absence for a
small portion of her working time from the
Beverley TAB agency at which she was em-
ployed;

(c) applied and relied upon the decision in In Re
Shine; Ex Parte Shine (1892) 1 QB 529 per
Fry LJ in circumstances where the Court in
that case recognised that the definition of “sal-
ary” is not closed, exclusive or complete;

(d) failed to have regard to the wider definition
and meaning of “salary” as enunciated by other
Courts and Tribunals and thereby failed to
conclude, on this wider test, that the appellant
was paid a “salary”.

(e) erred in concluding that the ticket fee and com-
mission on turnover paid to the appellant by
the respondent derogated from the proposition
that the opening fee or base fee and the pay-
ment as a whole was a salary when such con-
clusion is inconsistent with the weight of
authority.

2 The Learned Industrial Magistrate erred in failing to
conclude that it was open by inference on the whole
of the evidence that the appellant, but for the con-
duct of the respondent, would be classified as on the
salaried staff of the respondent when:

(a) the evidence established that the duties per-
formed by the appellant at the Beverley agency
were consistent with the duties performed by
other agency managers employed by the re-
spondent; and

(b) other agency managers employed by the re-
spondent were employed on the salaried staff
of the respondent;

3 The Learned Industrial Magistrate erred in uphold-
ing the no case to answer submission when there was
evidence (even if tenuous or inherently weak or
vague) which could have been taken into account by
the Court in its deliberations and that evidence was
capable of supporting a conclusion that the respond-
ent had a case to answer.

ORDERS SOUGHT
4 The Appellant seeks an order:

(a) that the appeal be and is hereby upheld; and

(b) that the matter be remitted to the Industrial
Magistrate’s Court for further hearing and de-
termination according to law.”

BACKGROUND
At first instance, the complainant (the appellant upon this

appeal) had completed her case when there was a submission
of no case to answer which was upheld by the learned Indus-
trial Magistrate.

It is, however, necessary to say something about the back-
ground of the complaints. At all material times, Mrs Edith
Fisher, the appellant herein, was the Authorised Agent of the
respondent. The respondent, the Totalisator Agency Board
(hereinafter referred to as “TAB”), is a body which is consti-
tuted under the Totalisator Agency Board Betting Act 1960
(as amended). The appellant, Mrs Fisher, at all material times,
conducted a totalisator agency in Vincent Street, Beverley, in
the State of Western Australia.

She became such an agent by virtue of an agreement ex-
ecuted by her and by the respondent dated 12 June 1970 (see
pages 88-92 of the appeal book (hereinafter referred to as
“AB”)).

By such agreement, the appellant as Authorised Agent was
granted a licence to use and occupy the premises at Vincent
Street, Beverley, in order to conduct the agency on the premises
(see clause 1, page 88 (AB)).

By clause 2, a number of obligations were cast upon the
appellant, related to the conduct of the premises. These in-
clude employing “such number of persons as shall be neces-
sary for the proper and efficient conduct of the said agency
and furnish to the Board such particulars regarding the per-
sons so employed as the Board may from time to time re-
quire” (see page 88 (AB)).

The agent is required to keep the premises open for business
on such days and during such hours as are from time to time
required or approved by the Board (see page 89 (AB), clause
2(h)).

However, clause 5 reads (see page 90 (AB))—
“The Authorised Agent shall not be required and need not
be in personal attendance at the said premises during the
times the same shall be open for business.”

The evidence was that Mrs Fisher was in attendance for most
of the time during opening hours, in fact, 85-90 per cent, and
the learned Industrial Magistrate correctly so found.

Clause 7 provides (see page 91 (AB))—
“The Board shall pay to the Authorised Agent during the
term hereof a commission set forth in the second Sched-
ule hereto.”

The terms of the Second Schedule are as follows (see page
91 (AB))—

“(a) Opening fee of $2.25 per hour to be paid on a weekly
basis according to the hours that the agency is open
to the public as authorised by the Board; plus

(b) An amount of one cent (1c) per bet on the net invest-
ments; plus

(c) Commission on weekly turnover—
Up to $6,000 : 2 1/4%
From $6,001 to $10,000 : 1 1/2%
Over $10,000 : 1%”

The learned Industrial Magistrate decided that Mrs Fisher
was an employee of the TAB by virtue of the provisions of
s.34(4) of the Industrial Relations Act 1979 (as amended) (here-
inafter referred to as “the Act”) and on the basis of the deci-
sion of Parks C in Fisher v TAB 73 WAIG 3469 where Parks
C decided that the appellant herein was an employee of the
respondent (see pages 132-134 of the transcript at first in-
stance). That finding of His Worship was not challenged be-
fore the Full Bench upon this appeal.

The learned Industrial Magistrate correctly observed that a
finding that there is a case to answer is not a decision on the
whole case against the party making the submissions. He also
correctly observed that the basis of such a submission where
the making of such a submission is governed by the practice
in criminal matters is that there is no evidence upon which a
court might convict (see May v O’Sullivan [1955] 92 CLR
654 (HC)). That is the case here, even though one does not
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proceed to conviction upon a complaint such as this before the
Industrial Magistrate (see also Zanetti v Hill [1962] 108 CLR
433 (HC) per Kitto J at page 442).

In determining whether there is a case to answer, the pros-
ecutor’s case is taken at its highest (see Doney v R [1990] 171
CLR 207 (HC)).

At the close of the prosecution case, if the Industrial Magis-
trate thought that the inferences of fact could be properly drawn
equally consistent with guilt or innocence, then he should have
ruled that there was no case to answer (see Torrance v Cornish
(1985) 79 FLR 87 at 89).

Those were statements of some of the law applicable in the
proceedings before His Worship.

The standard of proof at first instance was, of course, on the
balance of probabilities.

However, the question which confronted His Worship is what
confronts the Full Bench in this case. It is whether the award
applied to the appellant’s employment.

Clause 4 of the award is the scope clause of the award. That
provides as follows—

“4.—SCOPE
This Award shall apply to all Government officers eligi-
ble for membership of the Civil Service Association of
Western Australia Incorporated, employed by the Public
Authorities listed in Schedule A, except for those officers
specified in Schedule B, or officers whose salaries or sal-
ary ranges, conditions or allowances are determined or
recommended pursuant to the Salaries and Allowances
Act 1975 or any other Act or are determined or to be de-
termined by the Governor pursuant to the provisions of
any Act of Parliament.”

The respondent is a public authority listed in Schedule A to
the award. There was no suggestion before His Worship or
before the Full Bench that Mrs Fisher fell within any of the
exceptions contained in clause 4 of the award.

His Worship observed that he had to determine whether there
was evidence upon which it might be found that Mrs Fisher
was a government officer. A “government officer” is not de-
fined in the award.

“Officer” is, however, defined in clause 6 of the award to
mean—

“ “officer” means a Government officer within the mean-
ing of the Industrial Relations Act 1979.”

The only relevant definition of “government officer” is to
be found in s.80C(1) of the Act. This definition is definition
(b) and it reads—

“every other person employed on the salaried staff of a
public authority”.

The question, therefore, was whether the appellant was paid
a salary, and, therefore, employed on the salaried staff of a
public authority.

It is necessary to consider what is meant by a “salary” be-
fore examining the facts which support His Worship’s find-
ings. His Worship adverted to a number of authorities. In Nette
v Howarth [1935] 53 CLR 55 (HC) Rich J said at page 60,
quoting Bowen LJ in In Re Shine; Ex parte Shine [1892] 1 QB
522—

“ “Salary”, I think, must mean a definite payment for
personal services arising under some contract, and (to bor-
row and expression of my brother Fry) computed by time”
(In Re Shine; Ex parte Shine ((1892) 1 QB at 522 at 529).”

His Worship also considered the dictum of Fry LJ in In Re
Shine; Ex parte Shine (op cit) where he said—

“Whenever a sum of money has these four characteris-
tics—first, that it is paid for services rendered; secondly,
that it is paid under some contract or appointment; thirdly,
that it is computed by time; and fourthly, that it is payable
at a fixed time—I am inclined to think that it is a salary,
and not the less so because it is liable to determination of
the will of the payer, or that it is liable to deductions. I do
not mean to say that it is a complete definition of a “sal-
ary”, or that it includes every kind of salary; but I think
that, whenever these four circumstances concur, the pay-
ment is a salary.”

The Shorter Oxford English Dictionary (Third Edition) de-
fines “salary” as a “fixed payment made periodically to a per-
son as compensation for regular work; now usu. for non-manual
or non-mechanical work (as opp. to wages)”. The Macquarie
Dictionary defines “salary “ as “a fixed periodical payment,
usu. monthly, paid to a person for regular work or services,
esp. work other than that of a manual, mechanical, or menial
kind”.

There are some authorities which refer to various taxation
Acts. The High Court in Commissioner of Taxation v Barrett
and Others [1973] 129 CLR 395 (HC) held that salesmen re-
tained by a firm of land agents who were paid commission on
sales were employees of the land agents and were therefore in
receipt of “wages”. Wages were defined under s.40 of the Pay-
roll Tax Assessment Act 1941-1969 (Cth) to mean “any wages,
salary, commission, bonuses or allowances paid or payable ...
to any employee as such”. There was nothing said in that case
to distinguish salaries from wages because the definition of
“wages” in the Act included the word “salary” (see also Fed-
eral Commissioner of Taxation v J Walter Thompson (Aust)
Pty Ltd [1944] 69 CLR 227 (HC) and Mutual Acceptance Co
Ltd v Federal Commissioner of Taxation [1944] 69 CLR 389
(HC)).

In World Book (Aust) Pty Ltd v Federal Commissioner of
Taxation 108 ALR 510 no assistance can be derived from the
definition of “salary or wages” in s.221C(1A) of the Income
Tax Assessment Act 1936 (Cth). That is because “salary or
wages” as defined then in that Act mean salary, wages, com-
mission, bonuses or allowances paid to an employee. In other
words, there is nothing which might distinguish “salary” from
“wages” or from “commission or bonuses” for the purposes of
these proceedings in those authorities.

In Greater London Council v Minister of Social Security
[1971] 2 All ER 285 a salary was held to be a fixed payment
made periodically as compensation for regular work. The court
referred to the judgment of Fry LJ in In Re Shine; Ex parte
Shine (op cit), and said at page 288—

“The requirement that the payment should be computed
by time means, I think, that the payment should be on a
time and not a piece-work basis.”

In Re Earle’s Shipbuilding and Engineering Co, Barclay and
Co v Earle’s Shipbuilding and Engineering Co (1901) WN 78
workmen were paid for their services partly by fixed salary
and partly by commission. These employees were held to be
in receipt of wages.

In Re Klein; ex parte Goodwin (1906) 22 TLR 664 Bigham
J held that while a commercial traveller was employed at a
salary of two pounds per week and commission of three and
three quarter per cent, the commission was part of his salary.
He had given his services to his master and that is the rate at
which he was paid. This was an authority distinguished by
His Worship.

The question was what is a salary and what was the appel-
lant paid? Was it a salary?

Allowances may form part of a salary (see Metropolitan
Water Sewerage and Drainage Board v Histon and Others
[1982] 2 NSWLR 720).

The question does not arise here as to whether the remu-
neration paid constituted a salary because it is paid to a skilled
worker. It seemed to have been accepted by the parties that if
it could be characterised according to the criteria set out in In
Re Shine; Ex parte Shine (op cit) as a salary, then it was a
salary.

The learned Industrial Magistrate found that the appellant
was paid at the end of each week by just one payment “equiva-
lent to the whole of the base fee, the ticket fee and the com-
mission on turnover”. There was no separate payment in respect
of each of the three components constituting the commission
as a whole. The amounts paid differed.

The learned Industrial Magistrate applied the indicia referred
to in In Re Shine; Ex parte Shine (op cit) to determine whether
the appellant was paid a salary.

The following questions were posed—
(1) Were the monies paid for services rendered? The ap-

pellant’s counsel submitted at first instance that they
were.
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(2) Were the monies paid under a contract or appoint-
ment? The monies were paid under a contract of
employment, it was submitted. They clearly were.

(3) Were the payments computed by time? It was sub-
mitted that a proportion of the payment was com-
puted by time (the opening or base fee).

(4) Were the payments made at a fixed time? The an-
swer to that has to be, on the evidence, yes.

The true nature of the payment to the complainant was re-
quired to be considered by the court, having regard to each
and all of its component parts as a whole, His Worship held.
In particular, he held, it was not open to conclude that the
payment was a salary based on a narrow consideration that
only took into account the fact that the complainant was paid
an opening fee that was calculated by reference to time, and
payable at fixed times. The ticket fee and the commission on
turnover derogated from the proposition that the opening fee
or base fee and the payment as a whole was a salary.

The learned Industrial Magistrate also found that the pay-
ment as a whole was not computed by time, because the pay-
ment varied from week to week, depending on the amount for
the ticket fee and the commission on turnover for that particu-
lar week. Although the payments were made on a weekly ba-
sis, and so, at a fixed time, that is quite different from their
being computed by time, His Worship held.

The learned Industrial Magistrate found that the appellant
was not paid for services rendered because of the provision
that she was not required to be in personal attendance at the
agency during the times when it was open for business, and,
indeed, was there 85-90 per cent of the time.

The learned Industrial Magistrate held that the concepts of
commission and bonus have a different meaning in general
usage, and that meaning is not encompassed in the ordinary
meaning of the terms “wages” and “salary”.

The learned Industrial Magistrate referred to the obligations
upon the appellant to effect insurance. This would necessarily
have to be met from commission in the absence of any other
income, he held.

There was no direct evidence, His Worship held, that the
complainant was, at all material times, a member of the “sala-
ried staff” of the defendant. Indeed, His Worship held that the
direct evidence was to the contrary.

As well as the authorities referred to above, it is necessary
to consider the meaning of “salary” as it is considered in other
authorities. Authorities which deal with the meaning of “wages”
are, in some cases, of assistance.

In Commissioner for Government Transport v Kesby [1972]
127 CLR 374 (HC) Gibbs J said that the word “salary” there
used in s.124(1) of the Transport Act 1930 (NSW) also in-
cluded the word “wages”, but, more significantly, observed
that the word “salary” does connote an element of periodicity
and regularity. Barwick CJ observed—

“If the wage is set as a periodic rate, that is to say, a stated
sum payable by the week or fortnight to officers in the
classification, the section will operate, in my opinion,
exactly as it would if a rate of salary were stipulated for
the classification.”

Gibbs J said at page 388—
“The “salary” therefore in my opinion means the full
amount of wages payable, for the time being, to officers
generally of the relevant classification and length of serv-
ice for the work which such officers are regularly required
to perform in the ordinary course of their employment.”

Compensation payments were held to be payments, not to
be remuneration for services.

Barwick CJ referred to the sense of regularity and uniformity
which is implied in the concept of a salary payable to an officer.

In Federal Commissioner of Taxation v Steeves Agnew and
Co (Vic) Pty Ltd [1951] 82 CLR 408 (HC) advances on ac-
count of salary were held not to be wages or salary.

In Re McLennan and Commissioner for Superannuation
(1990) 12 AAR 586 (AAT) the Administrative Appeals Tribu-
nal held that compensation payments could not be character-
ised as salary or wages for the purposes of calculating a pension
under the Superannuation Act 1976 (Cth), and carefully can-
vassed the authorities.

The terms “salary” and “wages” have long been used in leg-
islation such as the Pay-roll Tax Assessment Act 1941-1969
(Cth) and the Income Tax Assessment Act 1936 (Cth), as I
have observed above.

There has, historically, been a distinction drawn between
the two terms “wages” and “salary” in that the term “salary”
was ordinarily used to denote the remuneration paid—

“Where the engagement is for a period, is permanent or
substantially permanent in character, and is for other than
manual or relatively unskilled labour, the remuneration
is generally called a salary.”

(See Federal Commissioner of Taxation v J Walter Thompson
(Aust) Pty Ltd (HC) (op cit) at page 233).

The term “wages” was also used to denote remuneration,
but only remuneration for labour (see per Groves J in Gordon
v Jennings (1882) 51 LJQB 417 where His Lordship said)—

“The term “wages” is not applied to the remuneration of
a high or important officer of the state or a company, for
instance, but to that of domestic servants, labourers or
persons of similar description.”

No precise line can be drawn between “wages” and “salary”
(see per Latham CJ in Federal Commissioner of Taxation v J
Walter Thompson (Aust) Pty Ltd (HC) (op cit)).

In any event, the difference is not relevant for the purposes
of these reasons.

I have already referred to the “essential features” of a salary
laid down in In Re Shine; Ex parte Shine (op cit) at page 529
per Bowen LJ and at page 531 per Fry LJ.

In Greater London Council v Minister of Social Security
(op cit), where a dentist was paid monthly at a fixed rate for
each session worked, each session was for three hours only,
MacKenna J said this—

“Where, as here, the unit of time is a short period of three
hours actually worked, there must, I think, be added to
Fry LJ’s four characteristics, a fifth, that the contract
should provide for the recurrence of the sessions of work
throughout the contract period, whether that period is fixed
or indefinite. ... If the contract provided only for a single
session of three hours’ work, the payment, though com-
puted with reference to time, would not be described as
‘salary’.”

“Wages” have been held not to include payments which were
not for labour (see London County Council v Henry Boot and
Sons Ltd [1959] 1 WLR 1069; [1959] 3 All ER 636).

In Pereira v Hotel Jayapuri Bhd [1986] 1 WLR 449 monies
paid by way of 10 per cent surcharge on the bills at the hotel
and then distributed to employees were held not to be part of a
wage, “wages” being defined in the Employees’ Provident Fund
Act 1951 (Malaysia) as meaning the remuneration in money
due to an employee under his contract of service.

In Terry Shields Pty Ltd v Chief Commissioner of Pay-roll
Tax (NSW) (1989) 17 NSWLR 493 at 501 Lee CJ at CL said
this—

“... I am of the view that the definition of “wages” in the
Act is not intended to attribute to the words “wages, sal-
ary” used in the definition a meaning other than their or-
dinary meaning and that the meaning is one which
contemplates an agreement between employer and em-
ployee that an agreed amount of money shall be paid as
wages. The definition of “wages”, as I have said, in using
the words “paid or payable (... in cash or in kind)” in no
way alters the meaning of the word “wages” as being the
monetary amount agreed upon as the price or remunera-
tion for the work done by the employee.”

In that case, and in London County Council v Henry Boot
and Sons Ltd (op cit), the courts looked at whether there was a
contract of employment, whether the payments were made
under that contract, and whether they were for work done by
the employee.

The word “salary” is to be read in its ordinary sense as Lee
CJ at CL said in Terry Shields Pty Ltd v Chief Commissioner
of Pay-roll Tax (NSW) (op cit).

“The question what is the “salary” in a particular case is
purely one of fact. It does not simply depend on the ter-
minology used to describe the amount payable. Thus in
the present case it can hardly be doubted that the
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increments and the margins form part of the “salary” of
bus drivers. Similarly a payment referred to as “a shift
penalty” or as “overtime” could be said to constitute part
of the “salary” of bus drivers if in fact it was an amount
payable to bus drivers generally as remuneration for the
services that bus drivers generally are regularly required
to perform.”

(See, too, per Bowen CJ, Woodward and Fitzgerald JJ in
Commissioner of Superannuation v Carpenter (1983) 77 FLR
224, where they referred to the judgment of Gibbs J, with whom
Menzies, Walsh and Mason JJ agreed, in Commissioner for
Government Transport v Kesby (HC) (op cit)).

The courts in those cases did not specifically refer to the
general characteristics of “salary” or “wages” referred to in In
Re Shine; Ex parte Shine (op cit). In both cases cited above on
this page, however, the court considered that there should be
an element of remuneration. In Commissioner for Government
Transport v Kesby (HC) (op cit) that remuneration was held
to be remuneration in respect of services which are generally
required to be performed by the employee. In Commissioner
of Superannuation v Carpenter (op cit) it was said that the
remuneration must be in respect of the employment of the
employee. In Commissioner for Government Transport v
Kesby (HC) (op cit) Barwick CJ also said that it was neces-
sary for there to be “some sense of regularity and uniformity”
about the payments.

In my opinion, the question whether an employee is in re-
ceipt of a salary (or wages) is best approached in the manner
in which it was approached in Commissioner for Government
Transport v Kesby (HC) (op cit) and Commissioner of Super-
annuation v Carpenter (op cit).

I would not apply the more detailed approach in In Re Shine;
Ex parte Shine (op cit) per Fry LJ, an approach not adopted in
the same case by Bowen LJ.

Firstly, this was a contract of employment, a finding made
by His Worship and not challenged. Mrs Fisher was therefore
an employee. The respondent Board was her employer. That
means that the employee agrees in consideration of a wage or
other remuneration that the employee will provide his/her own
work and skill in the performance of some service for his/her
employer.

There was evidence that the appellant attended at the TAB
shop at Vincent Street, Beverley, 85-90 per cent of the time
when it was open. Further, the services which she was required
to provide are set out in the contract between her and the re-
spondent. It is quite clear, upon a perusal of them, that she is
and was required to conduct a totalisator agency at the premises
in Vincent Street, Beverley. This connotes, without doubt, the
provision of her services in so doing. This conclusion is rein-
forced by the requirement that the appellant (and no-one else)
should, at all times, use her best endeavours to carry on the
agency and conduct the same in a proper, orderly and efficient
manner in accordance with the general policy laid down by
the Board. It is the appellant who conducts the agency. This
requires, no matter whom she employs, the provision of her
personal services. That, ipso facto, requires the personal exer-
tion of the appellant. It is the appellant who must do so prop-
erly and efficiently. In doing so, she must, amongst other duties,
comply with the requirements contained in clause 1 of the
agreement. She must, inter alia, employ sufficient persons to
properly and efficiently conduct the agency. To ensure that
that occurs requires supervision of those employees. There
are a list of requirements which cannot be complied with with-
out her execution, supervision and exertion.

There is no doubt that there was evidence that the appellant
performed services under a contract of service and was re-
quired to as an employee (which she was found to be). That
that was the case was in no way diluted by the evidence that
the appellant was not in the agency all of the time, or that she
was not required to be in personal attendance at the times the
premises were open for business.

There is no doubt, on the evidence, that she was remuner-
ated under a contract of employment for the provision of her
services as agent conducting the TAB agency. The remunera-
tion was termed commission. The commission includes an
opening fee of $2.25 per hour to be paid on a weekly basis
according to the hours that the agency is open to the public.
That is a payment of regularity and periodicity. The

“commission” also includes a commission or weekly turnover
and an amount of one cent per bet on the nett investments.

There are cases where a weekly identifiable amount is paid
as a “salary” and added to that is a commission. Employees
who work as salespersons are obviously remunerated by com-
mission, as employees secondary to the fixed regular periodi-
cal payments which are the foundation of their remuneration.

His Worship considered the payments by reference to their
component parts. His Worship found that although these pay-
ments were made on a weekly basis and so at a fixed time they
were not computed by time (see In Re Shine; Ex parte Shine
(op cit)). However, there was a periodicity and regularity about
the payments (see Commissioner for Government Transport v
Kesby (HC) (op cit)).

His Worship correctly observed that a characteristic of a sal-
ary is that it is paid for services rendered, but he held that the
monies were paid whether or not the complainant personally
rendered any services. However, the essence of a contract of
employment, which this was held to be, is the provision of her
services by the appellant. The monies were paid under the
contract of service to remunerate the appellant for her services
in the conduct of the agency. Having found that this was a
contract of employment, His Worship could not find that the
amounts paid to her were not to remunerate her for the provi-
sion of those services.

As I have observed above, the appellant’s contract involved
the provision of services as an agent (as a matter of fact 85-90
per cent of opening hours at the agency), because of her obli-
gations under the contract and because she was an employee.
She was remunerated under the contract for the services which
she was required to provide. She was paid for services ren-
dered as agent in the conduct of the agency. She was paid as
an employee under a contract of employment. Her contract
was a longstanding contract consistent with the contract of a
person paid a salary. Her services, if it were necessary to so
find, were the services required of a salaried person. They were
managerial services. She was paid periodic and regular pay-
ments, albeit computed in part as commission is computed.

In In Re Shine; Ex parte Shine (op cit), Fry LJ said specifi-
cally that the definition he adopted did not include every kind
of salary, and Bowen LJ followed the sort of test applied in
Commissioner for Government Transport v Kesby (HC) (op
cit) and Commissioner of Superannuation v Carpenter (op cit).

In this case, I would pay little attention to the fact that part
of the payment was not strictly computed by time. The fact of
the matter is that this was a contract of employment where the
employee was remunerated by payments for personal services
which were regular and periodic, and, in part, computed by
time. A contract of employment is, by definition, a contract
for the provision of the employee’s services.

The learned Industrial Magistrate held that Mrs Fisher was
an employee and that finding has not been challenged.

The learned Industrial Magistrate should therefore have
found that the appellant was, at all material times, on the “sala-
ried staff of a public authority” and that she was paid a salary.
He also should have found, putting the complainant’s case at
its highest, that she was a government officer, and that, on the
evidence, the scope clause of the award applied to the respond-
ent and the appellant. In so finding, I have considered all of
the relevant material and submissions.

The no case submission should not therefore have been up-
held and the complaints should not have been dismissed. I
would observe, however, that the case (subject to any other
submissions to His Worship which he might uphold) now re-
quires further hearing and determination on whatever evidence
is or has been adduced and on whatever submissions are made.

I would uphold the appeal. I would set aside the decisions
made at first instance to dismiss the complaints and remit the
same to the learned Industrial Magistrate to hear and deter-
mine in accordance with these reasons and according to law.

COMMISSIONER R N GEORGE: I have had the opportu-
nity of reading the reasons for decision of His Honour the
President in draft form. In light of the undisputed finding of
His Worship at first instance that the Appellant in these pro-
ceedings was an employee of the Respondent and putting the
complainant’s case at its highest, I agree with His Honour’s
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conclusion and the remedy proposed for the disposition of the
Appeal.

COMMISSIONER C B PARKS: I agree with the reasons
for decision of His Honour the President and the order pro-
posed, and have nothing further to add.

THE PRESIDENT: For those reasons, the appeal is upheld,
the decisions made at first instance set aside, and the com-
plaints remitted to the Industrial Magistrate to hear and deter-
mine in accordance with these reasons and according to law.

Order accordingly.
Appearances:Mr B Di Girolami (of Counsel), by leave, on

behalf of the appellant.
Mr A D Lucev (of Counsel), by leave, and with him Ms A E

Colegate (of Counsel), by leave, on behalf of the respondent.
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and

The Totalisator Agency Board.
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BEFORE THE FULL BENCH.
HIS HONOUR THE PRESIDENT P J SHARKEY.

COMMISSIONER R N GEORGE.
COMMISSIONER C B PARKS.

26 February 1997.
Supplementary Reasons for Decision.

THE PRESIDENT: These are the unanimous supplementary
reasons for decision of the Full Bench.

This matter came before the Full Bench for a speaking to the
minutes on 12 February 1997 at the request of the respondent.

The respondent sought amendments in the following terms—
“It is proposed that the second order of the Commission
be deleted in its entirety and substituted by the following
orders:

“(2) THAT the decision of the Industrial Magistrate in
complaint nos 11, 142 and 143 of 1995 and 37 and
38 of 1996 made on the 5th day of September 1996
that there was no case to answer on the grounds be-
cause it could not be concluded on the evidence that
the Appellant:

(a) was on the “salaried staff” of a Public Author-
ity (namely the Respondent) and that she was
paid a salary; and

(b) was a Government Officer
be and are hereby set aside.

(3) THAT the said complaints be and are hereby remit-
ted to the Industrial Magistrate to further hear and
determine the same:

(a) in accordance with the reasons for decision
herein;

(b) having regard to the other submissions on
which no decision has yet been made;

and
(c) according to law.” ”

Counsel for the respondent submitted that the order ought to
make it clear that other submissions which were not ruled upon
at first instance still require decision.

Counsel for the appellant submitted that paragraph (2) of
the proposed amendments was unnecessary. He submitted that
there was no power in the Full Bench to direct the Industrial
Magistrate to hear and determine the complaints, having re-
gard to submissions on which no decision had yet been made.

The case for the appellant upon appeal was that the learned
Industrial Magistrate had erred in dismissing the appeal, the

error being in finding that there was no case to answer. That
was what the Full Bench had to decide. The Full Bench did so
and gave reasons.

Matters not yet decided by the learned Industrial Magistrate
are not matters which are or were before the Full Bench, and
we are not persuaded that it is competent for the Full Bench to
make any orders or give any directions related to matters be-
fore him. The hearing is one being conducted by His Worship
in the exercise of his jurisdiction. The Full Bench’s jurisdic-
tion is confined within s.84 of the Industrial Relations Act
1979 (as amended) (hereinafter referred to as “the Act”) and
does not run outside that to direct His Worship how to hear
proceedings before him.

S.27 of the Act does not assist the respondent because that
section relates to the powers of the Commission in relation to
matters before the Commission.

The minutes of proposed order adequately reflects, in any
event, the reasons for decision of the Full Bench.

Appearances:Mr B Di Girolami (of Counsel), by leave, on
behalf of the appellant.

Mr A D Lucev (of Counsel), by leave, on behalf of the re-
spondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Edith Fisher
(Appellant)

and

The Totalisator Agency Board
(Respondent)

No. 1297 of 1996.

BEFORE THE FULL BENCH.
HIS HONOUR THE PRESIDENT P J SHARKEY.

COMMISSIONER R N GEORGE.
COMMISSIONER C B PARKS.

12 February 1997.
Order.

THIS matter having come on for hearing before the Full Bench
on the 9th day of December 1996, and having heard Mr B Di
Girolami (of Counsel), by leave, on behalf of the appellant
and Mr A D Lucev (of Counsel), by leave, and with him Ms A
E Colegate (of Counsel), by leave, on behalf of the respond-
ent, and the Full Bench having reserved its decision on the
matter, and reasons for decision being delivered on the 30th
day of January 1997 wherein it was found that the appeal should
be upheld, and this matter having come on for a speaking to
the minutes of proposed order on the 12th day of February
1997, and having heard Mr B Di Girolami (of Counsel), by
leave, on behalf of the appellant and Mr A D Lucev (of Coun-
sel), by leave, on behalf of the respondent, and the Full Bench
having determined that supplementary reasons for decision will
issue at a future date, it is this day, the 12th day of February
1997, ordered and directed as follows—

(1) THAT appeal No 1297 of 1996 be and is hereby up-
held.

(2) THAT the decisions of the Industrial Magistrate in
complaint Nos 11, 142 and 143 of 1995 and 37 and
38 of 1996 made on the 5th day of September 1996
be and are hereby set aside, and the said complaints
be and are hereby remitted to the Industrial Magis-
trate to hear and determine the same in accordance
with the reasons for decision herein and according
to law.

By the Full Bench.
(Sgd.) P. J. SHARKEY,

[L.S.] President.
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PRESIDENT—
Unions—Matters dealt with

under Section 66—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Ian Cross
(Applicant)

and

State School Teacher’s Union of Western Australia (Inc).
(Respondent)

No. 1270 of 1995.

BEFORE HIS HONOUR THE PRESIDENT.
P J SHARKEY.

12 December 1995.
Order.

THIS matter having come on for a directions hearing before
me on the 12th day of December 1995, and having heard Mr I
Cross on his own behalf as applicant and Mr R Castiglione (of
Counsel), by leave, and with him Mr P Quinn on behalf of the
respondent, and having made such orders and given such di-
rections as are necessary or expedient for the expeditious and
just hearing and determination of this matter, it is this day, the
12th day of December 1995, ordered and directed as follows—

(1) THAT the application herein be and is hereby ad-
journed for further hearing and determination to 10.00
am on Tuesday, the 23rd day of January 1996 for
half a day.

(2) THAT the respondent herein do provide to the appli-
cant herein within seven days of the 12th day of De-
cember 1995 discovery and inspection of all
correspondence relevant to the matters in issue in
these proceedings, together with copies of all relevant
minutes of meetings of the Administrative Commit-
tee, Appointments Committee, Executive Commit-
tee, Emergency Committee, and State Council of the
respondent organisation, and an up-to-date copy of
the Administrative Instructions of the respondent.

(3) THAT the respondent herein do file and serve any
request for further and better particulars of the ap-
plication herein within seven days of the 12th day of
December 1995.

(4) THAT thereafter within a further seven days, the ap-
plicant do file and serve an answer to the request for
particulars of such application.

(5) THAT within seven days thereafter the respondent
organisation herein do file and serve its answer.

(6) THAT leave be and is hereby granted to Mr R
Castiglione (of Counsel) to appear upon this hearing
for directions only.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Ian Cross
(Applicant)

and
State School Teachers’ Union of Western Australia (Inc).

(Respondent)
No. 1270 of 1995.

BEFORE HIS HONOUR THE PRESIDENT.
P J SHARKEY.

23 January 1996.
Order.

THIS matter having come on for hearing before me on the
23rd day of January 1996, and having heard Mr I Cross on his

own behalf as applicant and Mr A Hodge (of Counsel), by
leave, on behalf of the respondent organisation, and the appli-
cant having sought leave to have the hearing and determina-
tion of the application herein adjourned, and I having
determined for the just and expeditious hearing and determi-
nation of this matter that the hearing and determination of the
application be adjourned, it is this day, the 23rd day of Janu-
ary 1996, ordered that the hearing and determination of appli-
cation No 1270 of 1995 be and is hereby adjourned sine die.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Ian Cross
(Applicant)

and

State School Teachers’ Union of Western Australia (Inc).
(Respondent)

No. 1270 of 1995.

BEFORE HIS HONOUR THE PRESIDENT.
P J SHARKEY.

25 March 1996.
Order.

THIS matter having been due to come on for hearing before
me on the 25th and 26th days of March 1996, and the applicant
having by letter dated the 20th day of March 1996 sought leave
to have the hearing and determination of application No 1270
of 1995 adjourned, and the respondent having by letter dated
the 15th day of March 1996 consented to such adjournment,
and both letters having been filed herein, and I having deter-
mined for the just and expeditious hearing and determination
of this matter that the hearing and determination of the appli-
cation herein be adjourned, it is this day, the 25th day of March
1996, ordered that the hearing and determination of applica-
tion No 1270 of 1995 be and is hereby adjourned sine die.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Ian Cross
(Applicant)

and

State School Teachers’ Union of Western Australia (Inc).
(Respondent)

No. 1270 of 1995.

BEFORE HIS HONOUR THE PRESIDENT.
P J SHARKEY.

18 June 1996.
Order.

THIS matter having come on for hearing before me on the 17th
day of June 1996, and having heard Mr I Cross on his own
behalf as applicant and Mr A Hodge (of Counsel), by leave, on
behalf of the respondent organisation, and the respondent hav-
ing sought leave to have the hearing and determination of the
application herein adjourned, and the applicant having con-
sented to such adjournment being ordered, and I having deter-
mined for the just and expeditious hearing and determination
of this matter that the hearing and determination of the appli-
cation be adjourned, it is this day, the 18th day of June 1996,
ordered that the hearing and determination of application No
1270 of 1995 be and is hereby adjourned sine die.

(Sgd.) P. J. SHARKEY,
[L.S.] President.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Registrar
(Applicant)

and

The Coal Miners Industrial Union of Workers of Western
Australia Collie.

(Respondent)
No. 1476 of 1996.

BEFORE HIS HONOUR THE PRESIDENT.
P J SHARKEY.

28 February 1997.
Order.

THIS matter having come on for hearing before me on the
28th day of February 1997, and having heard Ms J H Smith
(of Counsel) by leave, on behalf of the applicant and Ms D
MacTiernan, as agent, on behalf of the respondent, and the
parties herein having consented to waive the requirements of
s.35 of the Industrial Relations Act 1979 (as amended) (“the
Act”), and the parties herein having consented to the orders
herein, it is this day, the 28th day of February 1997, ordered
and declared, by consent, as follows—

(1) THAT the respondent organisation be and is hereby
granted an extension of time to make application to
the Registrar of the Commission, to alter rules 41
and 48 so that those rules are not contrary to or in-
consistent with s.64A, s.64B and s.64D of the Act.

(2) THAT such application be filed by the 5th day of
May 1997.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Registrar
Applicant

and

The Disabled Workers Union of Western Australia
Respondent.

No 172 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

6 March 1997.
Order.

This matter having come on for a directions hearing before
me on the 5th day of March 1997, and having heard Ms J H
Smith (of Counsel), by leave, on behalf of the applicant and
Mr G Hocking (of Counsel), by leave, on behalf of the
respondent, and the parties herein having consented to waive
the requirements of s.35 of the Industrial Relations Act 1979
(as amended) (“the Act”), and the parties herein having
consented to the orders herein, it is this day, the 6th day of
March 1997, ordered and declared, by consent, as follows—

(1) THAT rules 7.1.(c), 7.2.(b), 7.2.(d) and 7.3.(b) of
the rules of the abovenamed respondent organisa-
tion are contrary to or inconsistent with s.64A of the
Act.

(2) THAT rule 9.1.(b) of the rules of the abovenamed
respondent organisation is contrary to or inconsist-
ent with s.64B and s.64D of the Act.

(3) THAT rules 7.1.(c), 7.2.(b), 7.2.(d), 7.3.(b) and
9.1.(b) of the rules of the abovenamed respondent
organisation be and are hereby disallowed as and
from the 5th day of March 1997.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Edgar Schmid
Applicant

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers and Others

Respondents.

No 987 of 1996.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

25 September 1996.
Order.

This matter having come on for hearing before me on the 24th
and 25th days of September 1996, and the President having
heard Mr L Young, as agent, on behalf of the applicant and Mr
J 0 Kennedy (of Counsel), by leave, on behalf of the respond-
ents, and Mr D K Hathaway seeking leave to intervene on his
own behalf, and having heard the applicant and respondents
upon an application to adjourn this matter, and I being satis-
fied that the hearing and determination of this matter should
be adjourned, it is this day, the 25th day of September 1996,
ordered and directed as follows—

(1) THAT the hearing and determination of application
No 987 of 1996 be and is hereby adjourned sine die.

(2) THAT the matter be listed for further hearing and
determination upon written application to the Com-
mission by either the applicant or respondents, pro-
vided 48 hours notice in writing is given to the other
parties, and, as a matter of courtesy, to Mr David
Kimberley Hathaway.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Edgar Schmid
Applicant.

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers and Others

Respondents.

No 987 of 1996.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

14 August 1996.
Order.

This matter having come on for hearing before me on the 13th
day of August 1996, and having heard Mr L Young, as agent,
on behalf of the applicant and Mr J O Kennedy (of Counsel),
by leave, on behalf of the respondents, it is this day, the 14th
day of August 1996, ordered and directed as follows—

(1) THAT leave be and is hereby granted to the appli-
cant to amend the application herein in the terms of
the Amended Notice of Application and amended
Schedules 2 and 3 filed herein on the 8th day of Au-
gust 1996.

(2) THAT the hearing and determination of the application
herein listed for 10.00 am on Wednesday, the 28th day
of August 1996 be and is hereby vacated by consent.

(3) THAT the hearing and determination of the applica-
tion herein be and is hereby adjourned by consent to
10.00 am on Tuesday, the 24th day of September 1996
and Wednesday, the 25th day of September 1996.

(Sgd.) P. J. SHARKEY,
[L.S.] President.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Edgar Schmid
Applicant

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers and Others

Respondents.

No 987 of 1996.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

31 July 1996.
Order.

This matter having come on for hearing before me on the 3lst
day of July 1996 for an application for interim orders and a
directions hearing, and having heard Mr L Young, as agent, on
behalf of the applicant and Mr J O Kennedy (of Counsel), by
leave, on behalf of the respondents, and having determined
that my reasons for decision will issue at a future date, it is
this day, the 31st day of July 1996, ordered and directed as
follows—

(1) THAT the applicant by the applicant herein for in-
terim orders be and is hereby dismissed.

(2) THAT leave be and is hereby granted to Mr J O
Kennedy (of Counsel) to appear on behalf of the re-
spondents herein for the interim orders and direc-
tions hearing only.

(3) THAT application No 987 of 1996 be and is hereby
adjourned for hearing and determination to hear the
evidence of witnesses to 9.00 am on Wednesday, the
7th day of August 1996 and for further hearing and
determination to 10.00 am on Tuesday, the 13th day
of August 1996 and Wednesday, the 28th day of Au-
gust 1996.

(4) THAT the respondent organisation herein provide
within 10 days of the 31st day of July 1996 to Mr L
Young, agent for the applicant, at 7a Gipps Court,
Hillarys WA 6025, discovery and inspection and a
copy of the following documents—

(a) A copy of the Minutes of the meeting of the
1991 Triennial Delegates Conference held in
August 1991.

(b) A copy of the General President’s address to
that same Triennial Delegates Conference.

(c) A copy of the General Secretary’s address to
that same Triennial Delegates Conference.

(d) A copy of the Minutes of all General Com-
mittee and Executive Committee meetings
held whilst the applicant herein has been un-
der suspension.

(e) A copy of the Minutes of the meeting of the
1985 Triennial Delegates Conference held in
August 1985.

(f) The Minutes of the Special Delegates Confer-
ence held on the 10th and 11th days of April
1996.

(5) THAT the applicant herein provide within 10 days
of the 31st day of July 1996 to Minter Ellison
Northmore Hale, the solicitors for the respondents,
copies of all meetings of the General Committee of
the Locomotive Metropolitan Sub-Division of the
Public Transport Union, from the date of the appli-
cant’s election to President of that Sub-Division to
the present date.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Edgar Schmid
Applicant

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers and Others

Respondents.

No 987 of 1996.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

2 August 1996.
Reasons for Decision.

THE PRESIDENT: The applicant in these proceedings seeks,
by application under s.66 of the Industrial Relations Act 1979
(as amended) (hereinafter referred to as “the Act”), for an in-
terim order, to be immediately reinstated to his elected posi-
tion of Perth delegate, and therefore a member of the General
Committee of the respondent organisation, until I have heard
and determined his application proper.

The application, which names the respondent organisation
and other persons as respondents, alleges that a decision taken
by members of the General Committee of the respondent or-
ganisation at their regular meeting held at 33 Brewer Street,
Perth on Monday, 1 April 1996 at 5.15 pm, at which it was
resolved that the Perth delegate, namely the applicant, Mr Edgar
Schmid, be suspended under rule 22(u) from attending any
further General Committee meetings for the remainder of the
1995/1996 term, be declared null and void.

There were complaints that the resolution to suspend was
decided without due consideration to the provisions of rule
22(u), and was therefore made ultra vires the rules, and, fur-
ther, that Mr Schmid was denied natural justice. Other allega-
tions are made about the rules and other relief is sought.

In their answer and counter-proposal the respondents deny
that there was any breach of natural justice and deny other
allegations contained in the application. Before me they as-
serted that no interim order ought to be made reinstating Mr
Schmid.

Mr Schmid’s application was only filed on 16 July 1996,
some four months or more after Mr Schmid was suspended.

It does not seem to have been in issue that I had jurisdiction
in the matter, although it was not expressly asserted to me that
Mr Schmid had been or was currently a member of the re-
spondent organisation. The respondent organisation is clearly
an organisation as that is defined in s.7 of the Act.

The application for an interim order reinstating the appli-
cant, pending the hearing and determination of this matter,
was based on a submission that the suspension of the appli-
cant, since it was for the remainder of his term of office, which
ends in approximately September/October 1996, amounted to
a dismissal. Mr Young, on behalf of the applicant, cited in
support of that proposition O’Donoghue v Amalgamated So-
ciety of Carpenters and Joiners of Australia; O’Donoghue v
Griffin and Others 41 FLR 197 (FC).

He also submitted that the General Committee, by virtue of
rule 13, had to consist of, inter alia, representatives from each
of the ten districts mentioned in rule 6, who shall be elected
for a period of two years.

It was alleged in general terms from the bar table that there
had been a denial of natural justice.

It was also submitted by Mr Young, correctly, that the mem-
bers of the Perth district, whose delegate Mr Schmid was, had
been deprived of representation by him. However, if the sus-
pension were validly made then Mr Schmid was not entitled
to attend the Committee.

It was submitted by Mr Kennedy, on behalf of the respond-
ents, that Mr Schmid was active in furthering the interests of
the Public Transport Union, Locomotive Division of Western
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Australia, of which he is the Metropolitan Sub-Division Presi-
dent. It was alleged therefore from the bar table that this appli-
cation was one being used to further the political agenda of
the Public Transport Union, Locomotive Division of Western
Australia, or, indeed, the Public Transport Union itself. That
was asserted from the bar table.

It was also submitted that there was an inordinate delay in
bringing this application, and for that reason it ought to be
dismissed. Mr Young submitted that such delay was unavoid-
able because Mr Schmid, who is a lay person employed had
had to use time outside working hours to prepare a case in
which he was engaged in the Industrial Appeal Court involv-
ing the respondent organisation. This, as I understood the sub-
mission, had devoured Mr Schmid’s time and prevented him
from making this application sooner than he had.

In Brown v SSTUWA and Others 69 WAIG 1390 and 1393
I said—

“It seems to me that the principles which apply to the
granting of interim injunction proceedings are most ap-
plicable here, with such modifications as this jurisdiction
requires.

The applicant must therefore establish—

(a) That as a matter of discretion, it is just and
correct for me to make the order in all of the
circumstances.

(b) That, in fact, there is a substantial matter to be
tried.

(c) That the plaintiff has a prima facie case for
relief if the evidence on which the order is
made is accepted at trial.

In addition, the Commission must consider—

(a) The damage which may be done to the re-
spondent by granting the order as against the
damage to the applicant if it is not granted.

(b) Any irreversible consequences of the grant-
ing of the order.

(c) The promptness or otherwise of the applica-
tion.

(d) Any other relevant consideration.”

In this case, there was not sufficient evidence before me to
establish that there was a substantial matter to be tried, or on
which I might find that it was just and correct for me to make
the order in all of the circumstances, or that the plaintiff had a
prima facie case for relief. I was not therefore satisfied, on
that basis, that I should make an order.

Further, I am not satisfied that the application was made as
promptly as it should have been. The elapse of four months
whilst the applicant remained suspended from the General
Committee could not be explained by the fact that he was en-
gaged in other litigation, particularly when he would have been
able, one would have thought, to have engaged early the serv-
ices of an agent such as Mr Young.

For those reasons, since the onus is on the applicant to es-
tablish that I ought to make an interim order, I find that that
onus has not been discharged, and I am not satisfied that I
should, as a matter of equity, good conscience and the sub-
stantial merits of the case, make the interim order sought. I
will therefore dismiss the application for interim orders.

Appearances: Mr L Young, as agent, on behalf of the appli-
cant.

Mr J O Kennedy (of Counsel), by leave, on behalf of the
respondents.

AWARDS/AGREEMENTS—
Application for—

AIR DRILL ENTERPRISE AGREEMENT 1997
No. AG 22 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch

and

Air Drill.

No. AG 22 of 1997.

Air Drill Enterprise Agreement 1997.

SENIOR COMMISSIONER G.L. FIELDING.

18 February 1997.
Order.

HAVING heard Mr G.C. Sturman on behalf of the Applicant
and Mr R.E. King, Managing Director of the Respondent, and
by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 28th day of January, 1997 entitled Air Drill
Enterprise Agreement 1997 be registered as an industrial
agreement and shall replace the Air Drill Enterprise Agree-
ment 1996.

(Sgd.) G. L. FIELDING,    
[L.S.] Senior Commissioner.

———

Schedule.

1.—TITLE
This Agreement shall be known as the Air Drill Enterprise

Agreement 1997.

2.—ARRANGEMENT
1. Title
2. Arrangement
4. Application and Incidence of Agreement
4. Parties Bound
5. Date and Period of Operation
6. Relationship to Parent Award
7. Objectives
8. Continuous Improvement
9. Training

10. Dispute Settlement Procedure
11. Wages
12. No Extra Claims
13. Journey Cover
14. Workplace Agreements
15. Trade Union Training.

Signatories to Agreement.

3.—APPLICATION AND INCIDENCE OF AGREEMENT
This Agreement shall apply at the establishment of Air Drill,

27 Jackson Street, Bayswater, Western Australia and the
employees of Air Drill to whom the Award Metal Trades
(General) Award No. 13 of 1965 applies. Approximately 20
employees are covered by this Agreement.

4.—PARTIES BOUND
(1) Air Drill,

27 Jackson Street,
Bayswater. W.A. 6053.

(2) The Automotive, Food, Metal, Engineering,
Printing and Kindred Industries Union of
Workers—Western Australian Branch (AMWU),
1111 Hay Street,
West Perth. W.A. 6005.
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5.—DATE AND PERIOD OF OPERATION
(1) This Agreement shall operate from the first pay period to

commence on or after lst January 1997 and remain in force
until 31st December 1997. Two months prior to its expiry, the
parties shall meet to negotiate a new Agreement.

(2) In the event of a replacement Agreement not being
negotiated, this Agreement shall remain in force in accordance
with the provisions of the Western Australian Industrial
Relations Act 1979.

6.—RELATIONSHIP TO PARENT AWARD
This Agreement shall be read and interpreted wholly in

conjunction with the Metal Trades (General) Award No. 13 of
1965, provided that where there is any inconsistency between
the two documents, this Agreement shall prevail.

7.—OBJECTIVES
(1) The parties agree, with consultation as well as the

improved quality of employment and productivity, the
competitive position of the Company and its long-term growth
will be gained.

(2) Short Term Objectives:
(a) To increase productivity and efficiency.
(b) A commitment to continuous improvement.
(c) To increase awareness and responsibility to quality.
(d) To be more responsive to the needs of employees.

(3) Long Term Objectives:
(a) To enhance the culture and attitudes of all employ-

ees, thus creating a sense of belonging, to the Com-
pany.

(b) To increase the skill levels of all employees, thereby
enabling them to utilise opportunities for career paths.

(c) To increase competitiveness.
(d) To improve job satisfaction.

8.—CONTINUOUS IMPROVEMENT
The parties to this Agreement are committed to becoming

actively involved in the continuous improvement process.

9.—TRAINING
(1) The parties to this Agreement accept that in order to meet

changes in technology, equipment and work patterns, a training
policy must be adopted by consultation.

(2) Such a policy could comprise, but not be limited to,
courses offered being accredited and conducted during normal
working hours, wherever possible.

(3) By mutual agreement with the apprentice concerned,
training may occur outside of ordinary hours on one occasion.

(4) It is agreed that rates payable to apprentices shall not be
reduced during the term of this Agreement.

10.—DISPUTE SETTLEMENT PROCEDURE
In the event of a question, difficulty or dispute, the matter

shall be dealt with in accordance with the provisions of Clause
34.—Avoidance of Industrial Disputes contained in the Metal
Trades (General) Award 1966 No. 13 of 1965.

11.—WAGES
The following rates shall apply—
(1) Classification Rate per Hour Weekly Rate

C 10 $15.55 $590.90
C 12 $13.57 $515.66
C 13 $12.84 $487.92

(2) Service Pay:
In addition to the rates referred to in subclause (1) hereof,

employees shall receive the following service pay for all
purposes of the Award—

Per Week
  $

After Service of—
One year 5.00
Two years 10.00
Three years 15.00
Four years 20.00
Five years 25.00

(3) Attendance Bonus
(a) An additional $10.00 per week shall be paid to each

employee by way of an attendance bonus.
(b) This allowance will not be paid in any week where

an employee has not attended work for two hours or
more and shall not be paid to employees while they
are on annual leave.

12.—NO EXTRA CLAIMS
Claims for further wage increases shall not be made during

the life of this Agreement.

13.—JOURNEY COVER
The employer will provide employees with journey insurance

cover for lost wages in the event of an accident while travelling
to and from work and shall include death and disability cover
up to $100,000 in accordance with the terms and conditions of
the Company Insurance Policy No. 05PD.002689.

14.—WORKPLACE AGREEMENTS
It is agreed that for the life of this Agreement workplace

agreements or individual contracts of any kind shall not be
offered to new or existing employees.

15.—TRADE UNION TRAINING
(1) Union shop stewards shall be allowed up to three days of

paid leave per annum to attend trade union training courses
conducted or approved by Trade Union Training Australia Inc.
or the Australian Manufacturing Workers, Union.

(2) In the event that further training time is required by shop
stewards, the Company will consider such requests on a case-
by-case basis.

SIGNATORIES TO AGREEMENT
Signed for and on behalf of
Air Drill Ralph King (Signed)

16/1/97
For and on behalf of the
Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union of
Workers—Western Australian
Branch John Sharpe-Collett (Signed)
COMMON SEAL 14/1/97

BRAMBLES WESTERN AUSTRALIA—PLACER
(GRANNY SMITH) OPERATION GOLD MINING

AND PROCESSING AGREEMENT 1996
No. AG 330 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers

and

Brambles Australia Ltd.

No. AG 330 of 1996.

Brambles Western Australia—Placer (Granny Smith)
Operation Gold Mining and Processing Agreement 1996

SENIOR COMMISSIONER G.L. FIELDING.

6 March 1997.

Order.
HAVING heard Mr M.D. Llewellyn on behalf of the Appli-
cant and Mr M.J. McLeod on behalf of the Respondent, and
by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 6th day of December, 1996 and subse-
quently amended on or about 25th February 1997 entitled
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Brambles Western Australia—Placer (Granny Smith)
Operation Gold Mining and Processing Agreement 1996
be registered as an industrial agreement.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

Schedule.

1.—TITLE
This agreement shall be known as the ‘Brambles Western

Australia—Placer (Granny Smith) Operation Gold Mining and
Processing Agreement 1996’.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Resolution of Disputes Procedure
7. Single Enterprise
8. Relationship with Award
9. No Reduction

10. Contract of Employment
11. Hours
12. Payment of Wages
13. Safety Footwear and Protective Clothing
14. Shift Allowance
15. Annual Leave
16. Superannuation
17. Parental Leave
18. Redundancy
19. Aim of Agreement
20. Introduction of Change
21. Personnel Selection and Career Path
22. Deduction of Union Subscriptions
23. Classification/Definitions
24. Accommodation
25. Declaration and Signatories

Schedule 1
Schedule 2

3.—AREA AND PARTIES BOUND
This is an Agreement between the Australian Workers Un-

ion (West Australian Branch) Industrial Union of Workers
(hereinafter referred to as the ‘Union’), its Officers, Brambles
employees employed at the Placer (Granny Smith) Operation
and Brambles Australia Limited, trading as Brambles Western
Australia (hereinafter referred to as the ‘Brambles’).

4.—APPLICATION
This Agreement shall be binding upon Brambles and any

person eligible to be a member of the Union employed by
Brambles at the Placer (Granny Smith) Operation on work
covered by the terms of AWU Gold (Mining and Processing)
Award 1993, No A1 of 1992 (the ‘Award’).

The number of employees covered by this Agreement is ap-
proximately thirty.

5.—DURATION
This Agreement shall commence from the first pay period

on or after 6 December 1996 and shall continue in effect for
twelve (12) months from date of ratification of this Agree-
ment.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—RESOLUTION OF DISPUTES PROCEDURE
In order to minimise the effect of disputes that may arise

between the parties or between Brambles and its Employees,
it is agreed that the following procedure will be observed.

a) Where a dispute, grievance or other question arises,
the Employee concerned shall raise the matter with
the appropriate Supervisor or other nominated rep-
resentative. At the Employee’s option, the Shop Stew-
ard may also be present.

b) If not satisfactorily settled after twenty four (24)
hours, or in cases where the matter is of such a na-
ture as to warrant the omission of the step detailed in
subclause a) hereof, the Shop Steward and the
Employee(s) concerned shall discuss the matter with
the appropriate Brambles representative.

c) After a twenty four (24) hour ‘cooling off’ period if
satisfaction is not achieved, the Shop Steward shall
refer the matter to an appropriate full time official of
the Union, who shall discuss the matter with the ap-
propriate representative of Brambles.

d) After a twenty four (24) hour ‘cooling off’ period, if
the matter is not resolved, it shall be referred to the
State Office of the AWU and a senior officer of Bram-
bles who shall endeavour to resolve the matter.

e) Throughout the foregoing procedure, normal work
shall continue. No party shall be prejudiced to final
settlement by the continuance of work in accordance
with this subclause.

f) Each of the foregoing steps shall be followed in good
faith and without any undue or unreasonable delay
by any party.

g) This procedure shall not apply in the event of any
genuine issue involving the safety of the employee,
or other person, mobile crane or any other property,
whether belonging to the employer or any other per-
son, corporation or entity.

h) At any stage of this procedure, either party may re-
fer the matter to the Western Australian Industrial
Relations Commission for determination.

i) Any significant departure from the procedure by the
employees outlined above will result in the ensuing
phased increase in wage rates next scheduled for in-
troduction being deferred for a period of three (3)
months.
Any significant departure by Brambles from the pro-
cedure outlined above will result in the ensuing
phased increase in wage rates next scheduled for in-
troduction being brought forward by three (3) months.

j) Normal work shall continue during National or
Statewide disputes.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the Industrial Rela-
tions Act 1979, as amended (the ‘Act’).

8.—RELATIONSHIP WITH AWARD
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply.

9.—NO REDUCTION
No employee shall suffer a reduction in income or condi-

tions solely as a result of the making of this Agreement.

10.—CONTRACT OF EMPLOYMENT
An employee shall be notified by Brambles in writing at the

time of engagement, whether the engagement is casual, part
time, full time or temporary.

Except for employees engaged as casual, employment shall
be by the week.

11.—HOURS
For the purpose of establishing rosters the hours of work,

under this Agreement, shall be deemed to average forty (40)
hours per week.

Employees will be required to perform a combination of the
following shifts:

Day shift, night shift and overtime shift.
The number of days that can be worked consecutively prior

to a rostered period off duty shall be no more than thirteen
(13).

The starting time for shifts will be determined according to
operational requirements by agreement between Brambles and
the majority of employees, so affected.
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12.—PAYMENT OF WAGES
Wages shall be paid by the employer weekly by electronic

transfer of funds into the employee’s nominated account.

13.—SAFETY FOOTWEAR AND PROTECTIVE
CLOTHING

An issue of company uniform, including one pair of safety
footwear shall be issued on commencement of employment.

Replacement protective clothing and items of uniform shall
be provided upon satisfactory proof of fair wear and tear.

14.—SHIFT ALLOWANCE
In lieu of shift allowance Brambles will pay for the cost of

the airfare upon the Placer (Granny Smith) acceptance to and
from site at the end of each work cycle which is currently six
weeks for all operators excepting those employed on the crusher
feed where it is four weeks. If employees wish to make their
own travel arrangements, Brambles will pay the employee $150
per trip.

15.—ANNUAL LEAVE
1) Employees shall be entitled to twenty (20) working days

leave annually after twelve (12) months continuous service.
In addition a 17.5% loading will be paid on annual leave enti-
tlements and will be paid on pro rata accrued leave on termi-
nation of employment.

2) Annual leave may be taken at a time mutually agreed
between the employer and the employee provided that in the
absence of reaching agreement the employer may fix the time
of taking the leave within a period of three (3) months from
the date of entitlement and after not less than one (1) month’s
notice to the employee.

3) Payment for a period of annual leave shall be eight (8)
hours per annual leave day at the employee’s ordinary rate of
pay.

16.—SUPERANNUATION
Brambles shall pay superannuation contributions for all

employees into an approved superannuation fund and contri-
butions will be as specified under the Superannuation Guar-
antee Charge legislation.

17.—PARENTAL LEAVE
All employees shall be entitled to fifty two (52) weeks pa-

rental leave after twelve (12) months continuous service. The
leave is to be taken after the birth or adoption of a child except
in the case of female employees when such leave can com-
mence prior to the date of confinement for health or safety
reasons. In such case the total period of such leave will not
exceed fifty two (52) weeks.

18.—REDUNDANCY
If an employee has been informed that he/she is or is to be

made redundant because of a change in manning levels or skill
requirement at the Placer operations and no other suitable po-
sitions are available in similar operations, he/she shall receive
eight (8) hours paid leave to seek other employment. This is
only provided by the employer during the notice period of
termination.

In addition to the period of notice prescribed for ordinary
termination and subject to further order of the Commission,
an employee whose employment is terminated shall be enti-
tled to the following amount of severance pay in respect of a
continuous period of service:

Period of Continuous Leave Severance Pay
Less than 1 year Nil
1 year but less than 2 years 4 weeks pay
2 years but less than 3 years 6 weeks pay
3 years but less than 4 years 7 weeks pay
4 years and over 8 weeks pay
‘Weeks pay’ means the ordinary time rate of pay for the
employee concerned.

Employee Leaving During Notice:
An employee whose employment is to be terminated in
accordance with this clause may terminate his or her em-
ployment during the period of notice and if this occurs,
shall be entitled to the provisions of this clause as if the
employee remains with the employer until expiry of such

notice provided that in such circumstances, the employee
shall not be entitled to payment in lieu of notice.

Employee Exempted:
This clause shall not apply where employment is termi-
nated as a result of conduct that justifies dismissal, in-
cluding malingering, inefficiency or neglect of duty, or in
the case of casual employees or employees engaged for a
specific period of time or for a specified task or tasks.

19.—AIM OF AGREEMENT
1. It is the objective of the parties to this Agreement to im-

plement workplace practices so as to provide for more flex-
ible working arrangements, which improve the efficiency and
productivity of the enterprise, enhance skills and job satisfac-
tion and assist positively in ensuring that Brambles become a
more efficient enterprise.

2. The parties agree that the objectives of this Agreement
are to facilitate:

a) flexible working hours
b) workplace productivity
c) the development and maintenance of the most pro-

ductive and harmonious working relationship obtain-
able and abiding by the Code of Conduct in Schedule
2

d) to increase the job security, job satisfaction, training
opportunities and development of career paths

3. A training programme shall be established and imple-
mented within two months of the commencement of this Agree-
ment that takes into account

a) the availability of training courses and career oppor-
tunities to employees

b) dissemination of information on the training pro-
gramme and availability of training courses and ca-
reer opportunities to employees

c) the recommending of individual employees for train-
ing and reclassification

d) monitoring and advising management and employ-
ees regarding the ongoing effectiveness of the train-
ing

4. It is agreed that if any additional training in accordance
with the programme developed pursuant to subclause 2) hereof
should be undertaken by an employee, that training may be
undertaken either on or off the job and if the training is under-
taken during rostered working hours, the employee concerned
shall not suffer any loss of earnings.

5. Where training is undertaken outside normal working
hours, payment shall be at the employee’s ordinary rate.

6. All costs associated with approved training shall be paid
for by Brambles subject to satisfactory proof by the employee
of such costs.

7. Any disputes arising in relation to this clause shall be
subject to the provisions of Clause 6—Resolution of Disputes
Procedure of this Agreement.

20.—INTRODUCTION OF CHANGE
1. Brambles Duty to Notify:

a) Where Brambles has made a definite decision to in-
troduce major changes in production, programme,
organisation, structure or technology that are likely
to have significant effects on employees, Brambles
shall notify the employees who may be affected by
the proposed changes.

b) ‘Significant effects’ include termination of employ-
ment, major changes in the composition, operation
or size of the workforce or in the skills required, the
elimination or diminution of job opportunities, pro-
motion opportunities or job tenure, the alteration of
hours of work, the need for retraining or transfer of
employees to other work or locations and the restruc-
turing of jobs.

21.—PERSONNEL SELECTION AND CAREER PATH
1. The objectives of this provision is to choose the best per-

son for the job.
2. Appointments will be on merit. Criteria for the selection

will be based upon objective job related competencies.
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3. Brambles shall, at all times, embrace the principles of
equal opportunity and fair treatment.

22.—DEDUCTION OF UNION SUBSCRIPTIONS
1. Brambles shall make available the ability to deduct such sub-

scriptions as indicated by the Union and agreed to by the em-
ployee. Subscriptions shall be deducted from each pay period.

2. Payroll Deduction Authority Forms shall be completed
by employees. Where Brambles requires a standard procura-
tion form, that form shall be used.

3. Where required by Brambles or Union, the Union Secre-
tary, or person acting in his/her stead, shall countersign all
forms and forward them to the Employer’s pay office.

4. a) Brambles shall commence deduction of subscriptions
from the first appropriate period following receipt of a com-
pleted Payroll Deduction Authority Form and continue deduct-
ing throughout the employee’s period of employment, except
as provided in subclause 5. of this clause, or until that Author-
ity is cancelled in writing by the employee.

b) Where the Payroll Deduction Authority Form authorises
Brambles to deduct union subscriptions in accordance with
the rules of the Union, the Union shall notify Brambles in
writing of the level of union subscriptions to be deducted.

Brambles shall implement any change to union subscrip-
tions no later than one month after being notified by the Un-
ion, except where the Union nominates a later date.

5. The collection of any nomination fee, arrears, levies or
fines is not the responsibility of Brambles.

6. Brambles shall not make any deduction of subscriptions from
the employee’s termination pay on termination of service, other
than normal deductions for the preceding pay period.

7. Brambles shall forward subscriptions deducted, together
with supporting documentation, to the Union at such intervals
as are agreed between Brambles and the Union.

23.—CLASSIFICATION DEFINITIONS
Grade 1 Employee shall mean trainee operator
Grade 2 Employee shall mean trained loader operator,

truck driver, grader  operator, water truck driver.
Grade 3 Employee shall mean a competent and experi-

enced operator.
The rates of pay shall be as per Schedule 1.

24.—ACCOMMODATION
Accommodation will be supplied free of charge in the Placer

(Granny Smith) village. All parties are bound to abide by the
camp rules as advised by Placer (Granny Smith).

25.—DECLARATION AND SIGNATORIES
1. Declaration:
This enterprise agreement has been negotiated through con-

sultation between management and employees. The contents
of the agreement has been canvassed with all parties.

All parties are entering into this agreement with full knowl-
edge as to the content and effect of the document.

The parties declare that this agreement:
a) is not contrary to public interest
b) is not unfair, harsh or unconscionable
c) was at no stage entered into under duress, and;
d) reflects the interest and desires of the parties.

2. Signatories:
This agreement is made at Perth on this date  6.12.96

(Signed) indecipherable Helen Carey (Signed)
Signed for and on behalf of In the presence of
Brambles Western Australia
(Signed) indecipherable Helen Carey (Signed)
Signed for and on behalf of In the presence of
the Brambles Employees at the
Placer (Granny Smith) Operation
COMMON SEAL
indecipherable (Signed)
Branch Secretary
Joe Anderton (Signed)
Branch President indecipherable (Signed)
Signed for and on behalf of In the presence of
The Australian Workers Union
(West Australian Branch)
Industrial Union of Workers

SCHEDULE 1
As from 1 December 1996 subject to the ratification by the

Western Australian Industrial Relations Tribunal:
GRADE BASE RATE HOURLY RATE
   1   $396.40     $ 9.91
   2   $518.40     $12.96
   3   $534.00     $13.35

SCHEDULE 2

CODE OF CONDUCT
AIMS

This Code of Conduct aims to provide a system for identify-
ing and maintaining acceptable employee behaviour and rec-
tifying persistent poor work performance in a positive way
by:

1. Identifying to the employee behaviour that is unac-
ceptable to Brambles Western Australia

2. Providing employees, through a counselling and dis-
ciplinary process an opportunity to correct unaccept-
able behaviour and/or to rectify poor work
performance

3. Ensuring that where unacceptable behaviour or poor
work performance persists, despite counselling and
disciplinary action, that any termination that may
ensue is conducted in a manner that is demonstrably
fair and just.

Obligations of Employees
All employees of Brambles Western Australia are expected

to:
• Carry out their duties and responsibilities to the limit

of their competency and skill
• Positively contribute to the achievement of the work

objectives of their respective business unit
• Positively participate in approved, relevant training

and to provide on the job training to others where
appropriate

• Comply with work practices that are designed to pro-
mote the objective of a safe and healthy workplace

• Comply with all reasonable and lawful instructions
• Treat other employees of Brambles Western Aus-

tralia, clients, associates and members of the general
community with due respect, courtesy and good
manners

• Comply with the terms, conditions and commitment
of the Enterprise Agreement

Unacceptable behaviour or poor work performance may in-
clude but not be limited to the following:

• consistent absenteeism without valid reason;
• lack of application to duties and responsibilities;
• derogatory speech or action;
• failure to comply with legal, safe and reasonable in-

structions
• illegal, dishonest acts or acts which directly conflict

with the interest of Brambles Western Australia;
• intimadatory acts or assaults;
• drunkenness, intoxication and illicit drug use.

Disciplinary Procedures
The following disciplinary procedures shall apply for

breaches of the Code of Conduct.
For breaches of the Code of Conduct all Brambles Western

Australia employees shall be subject to a process of:
• Verbal warning/counselling;
• written warnings/counselling/training/re-training;
• termination.

Warnings
When issuing warnings (verbal or written) the following

matters should be taken into consideration:
I. employees are to be given the opportunity to have a

witness or union delegate in attendance;
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II. employees are to be advised of the nature of the spe-
cific issue generating the warning and Company’s
expectations in respect to that issue;

III. employees are to be given an opportunity to respond
to the matter(s) raised in (ii);

IV. employees are to be advised that disciplinary action
will continue should the problem(s) identified not
be remedied. In this regard employees should be
aware that termination of their contract of employ-
ment may ultimately occur;

V. employees are to be made aware that any written
warnings issued will be placed on their personnel
file;

VI. employees are to be asked to sign a copy of the warn-
ing, any refusal to do so should simply be noted on
the warning document;

Summary Dismissal
In circumstances of serious misconduct ie misconduct of a

kind such that it would be unreasonable to require the em-
ployer to continue the employment during the notice period;
Brambles may summarily terminate an employee’s contract
of employment.

BUTTERCUP BAKERIES (W.A.)
ENTERPRISE AGREEMENT 1997

No. AG 40 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Quality Bakers Australia Ltd T/A Buttercup Bakeries

and

The Australian Liquor, Hospitality and Miscellaneous
Workers’ Union, Miscellaneous Workers’ Division, Western

Australian Branch and Others.

No. AG 40 of 1997.

COMMISSIONER J.F. GREGOR.

27 February 1997.
Order.

REGISTRATION OF AN INDUSTRIAL AGREEMENT
No. AG 40 OF 1997.

HAVING heard Mr J Uphill on behalf of the first named party
and Ms R Ho and Mr G Sturman on behalf of the second named
parties, and by consent, the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979,
hereby orders:

THAT the document titled the Buttercup Bakeries
(W.A.) Enterprise Agreement 1997, filed in the Commis-
sion on 3 February 1997, and as subsequently amended
by the parties, signed by me for identification be and is
hereby registered as an Industrial Agreement.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

1.—TITLE
This agreement shall be known as the Buttercup Bakeries

(W.A.) Enterprise Agreement 1997.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Scope
4. Parties Bound
5. Date and Period of Operation
6. Relationship to Parent Award/Existing or Expired En-

terprise Agreements

7. Proposed Changes—Working Draft
8. Wages
9. No Reduction

10. Dispute Settling Procedures
11. Signatories

Schedule A
Schedule B

3.—AREA AND SCOPE
This agreement shall apply at Buttercup Bakeries, 38 Crocker

Driver, Malaga, in the state of Western Australia in respect of
all employees who are covered by the terms of the Bakers
(Metropolitan) Award No. 13 of 1987, the Breadcarters’ Met-
ropolitan Award No. 35 of 1963, the Metal Trades (General)
Award 1966, the Bakers’ (Country) Award No. 18 of 1977 and
the Breadcarters’ (Country) 1976 Award. It is estimated that
this Agreement shall apply to 250 employees.

4.—PARTIES BOUND
This Agreement shall be binding on the Australian Liquor,

Hospitality and Miscellaneous Workers’ Union, Miscellane-
ous Workers Division, Western Australian Branch, the Trans-
port Workers’ Union of Australia, Industrial Union of Workers’,
Western Australian Branch, the Automotive, Food, Metals,
Engineering, Printing and Kindred Industries Union of Work-
ers, Western Australian Branch and the Transport Workers
Union of Australia, Industrial Union of Workers, Western
Australian Branch and Quality Bakers Australia Limited trad-
ing as Buttercup Bakeries.

The parties to this Agreement expressly accept that they are
bound by the terms of this Agreement during its duration and
will oppose any application by other parties to be joined to
this Agreement.

5.—DATE AND PERIOD OF OPERATION
(a) This Agreement shall operate from the beginning of

the first pay period commencing on or after the date of
approval by the Western Australian Industrial Relations
Commission and shall remain in force for a period of
twelve (12) months.

(b) The parties to this Agreement are genuinely committed
to negotiating in good faith during the terms of this Agree-
ment, to reach a further Enterprise Agreement, preferably
within 6 months of this Agreement being registered or at least
prior to the expiration of the term of this Agreement.

(c) The parties agree to commence negotiations to achieve a
further Enterprise Agreement immediately following the reg-
istration of this Agreement.

(d) By the consent of the parties, application will be made to
the Western Australian Industrial Relations Commission to
register such further Agreement as soon as agreement is
reached.

(e) If no changes have been effected by the expiration of the
term of this Agreement, either party may elect to return to the
situation which existed immediately prior to the registration
of this Agreement.

(f) The parties agree that this Agreement shall be registered
without prejudice to the seeking of a federally registered Award
or any other Agreement at any time.

6.—RELATIONSHIP TO PARENT AWARD
This Agreement is to incorporate and operate in conjunction

with the Bakers (Metropolitan) Award No. 13 of 1987, the
Breadcarters’ (Metropolitan) Award No. 35 of 1963, the Metal
Trades (General) Award 1966 and Enterprise Bargaining Agree-
ment No. AG93 of 1993 and AG46 of 1996; the Bakers (Coun-
try) Award No. 18 of 1977 and the Breadcarters’ (Country)
1976 Award.

By consent of all parties, this Agreement may be varied by
the Western Australian Industrial Relations Commission upon
application, provided that such variation will not be contrary
to the principles or standards of the Commission.

7.—PROPOSED CHANGES—WORKING DRAFT
By a process of consultation and negotiation the parties agree

to provide workplace and employment conditions under which
the services of Buttercup can be delivered in an efficient, flex-
ible and profitable manner.
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The proposed changes which we have failed to reach agree-
ment upon to date will form the basis for ongoing discussion
over the twelve months of the Agreement. Those changes cov-
ered by this Agreement shall be as contained in Schedule A
which may be added to or deleted from upon agreement by
both parties.

It will be the joint intent of the parties to work together
in a constructive, managed and cooperative manner in or-
der to ensure the development and implementation of a
comprehensive workplace reform strategy that reflects in-
dustry best practices and supports the long term viability
of the enterprise and hence the employment security of
the employees.

8.—WAGES
As a gesture of good faith and to further demonstrate the

Company’s genuine intention to pursue workplace reform, the
Company will increase wage rates for all employees covered
by this Agreement by 5%, effective from the first pay period
on or after the ratification of this Agreement by the Western
Australian Industrial Relations Commission. The wages pay-
able to employees covered by this Agreement shall be as con-
tained in Schedule B.

Any further increase within the term of this Agreement
will be achieved from cost savings or productivity improve-
ments which have eventuated as a direct and demonstra-
ble result of changes negotiated during the term of the
Agreement.

9.—NO REDUCTION
This Agreement does not involve a reduction in ordinary

time earnings, standard hours of work, paid annual or long
service leave.

10.—DISPUTE SETTLING PROCEDURE
Any questions, disputes or difficulties associated with this

Agreement shall be dealt with in accordance with the dispute
settling procedure as set out in the relevant Award.

11.—SIGNATORIES
• Australian Liquor, Hospitality and Miscellaneous Work-

ers’ Union, Miscellaneous Workers Division, Western Aus-
tralian Branch;

• Transport Workers’ Union of Australia, Industrial Union
of Workers, Western Australian Branch;

• Automotive, Food, Metals, Engineering, Printing and Kin-
dred Industries Union of Workers, Western Australian Branch;
and

• Quality Bakers Australia Limited, trading as Buttercup
Bakeries.

DECLARATION AND SIGNATORIES
This Agreement has been negotiated through extensive con-

sultation, commitment and participation between management,
employees and unions, both directly and through the consulta-
tive committee.

The content of this Agreement has been canvassed with all
parties.

All parties are entering into this Agreement will full knowl-
edge as to the content and effect of the document. The parties
declare that this Agreement:

(a) is not contrary to the public interest;
(b) is not unfair, harsh or unconscionable;
(c) was at no stage entered into under duress;
(d) reflects the interests, objectives and needs of the par-

ties; and
(e) when viewed as a whole, does not disadvantage em-

ployees or reduce the entitlements or protections
under the award.

Signed for and on behalf of
The Australian Liquor, Hospitality & Miscellaneous Work-

ers’ Union, Miscellaneous Workers Division, Western Aus-
tralian Branch

...................Signed................... Date: 21/02/97
SHARRYN JACKSON

Signed for and on behalf of
The Transport Workers’ Union, Industrial Union of Work-

ers, Western Australian Branch.
...................Signed................... Date: 24/02/97
JAMES McGIVERON
Signed for and on behalf of
Automotive, Food, Metals, Engineering, Printing and Kin-

dred Industries Union of Workers, WA Branch.
...................Signed................... Date: 26/02/97
K. PECKHAM
Signed for and on behalf of
Quality Bakers Australia Limited, trading as Buttercup Bak-

eries.
...................Signed................... Date: 18/02/97
J. O’ROURKE

SCHEDULE A

PRODUCTIVITY & EFFICIENCY ISSUES
• Flexible hours to handle changing market requirements
• Reduction in production waste
• Reduction in sales waste, returns and crate losses
• Reduction in motor vehicle operating costs, maintenance

and repairs
• Salary based payments incorporating wages and allowances
• Reduction in absenteeism
• Laundering of uniforms
• Training—rewards of competency levels achieved
• Occupational health and safety—reduction in lost time ac-

cidents

SCHEDULE B

RATES OF PAY
Current Base Rate As per E.A. Agreement

as at 15/1/97 Rate Plus 5%
METRO
Loader 383.20 402.36
Operator 398.50 418.43
Breadcarter 406.20 426.51
Engineer LV C10 441.20 463.26
Engineer LV C12 388.60 408.03
Engineer LV C9 462.10 485.21
Baker 441.20 463.20
Foreman Baker 466.50 489.83
Doughmaker 457.10 479.95
Bakers Assistant 370.40 388.92

COUNTRY
Baker 427.00 448.35
Loader 383.20 402.36
Operator 398.50 418.42
Engineer LV C10 441.20 463.26
Breadcarter 406.20 426.51
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CONSTRUCTION WORKER LEVEL 1 (FIT OUT
AND FINISH) CHEEDITHA ABORIGINAL GROUP

TRAINEESHIP AGREEMENT 1996
No. AG 5 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Cheeditha Aboriginal Group Inc.

No. AG 5 of 1997.

Construction Worker Level 1 (Fit Out and Finish) Cheeditha
Aboriginal Group Traineeship Agreement 1996

COMMISSIONER P E SCOTT.

5 March 1997.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Construction Worker Level 1 (Fit Out and
Finish) Cheeditha Aboriginal Group Traineeship Agree-
ment 1996 in the terms of the following schedule be reg-
istered on the 6th day of February 1997.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the Construction Worker

Level 1 (Fit Out and Finish) Cheeditha Aboriginal Group
Traineeship Agreement 1996.

2.—ARRANGEMENT
This Agreement shall be arranged as follows:

1. Title
2. Arrangement
3. Parties Bound
4. Application
5. Objectives
6. Definitions
7. Duration
8. Single Enterprise
9. Relationship with Awards

10. Dispute Settlement Procedure
11. Training Conditions
12. Employment Conditions
13. Wages and Allowances
14. Clothing and Footwear
15. Special Arrangements
APPENDIX A—Signatories
APPENDIX B—Training Framework

3.—PARTIES BOUND
This Agreement shall be binding on:

(a) The Western Australian Builders’ Labourers, Paint-
ers and Plasterers Union of Workers (the Union).

(b) The Cheeditha Aboriginal Group Inc. (the Company)
who is the signatory to this Agreement.

(c) All employees who are members or eligible to be
members of the Union.

4.—APPLICATION
(a) Subject to subclause (b) this Agreement shall apply to

persons:
(i) who are undertaking a Traineeship (as defined); and

(ii) who are employed by the Company; and
(iii) whose employment is, or otherwise would be, cov-

ered by the Award.

(b) There will be approximately 12 employees covered by
this Agreement.

(c) Notwithstanding the foregoing, this Agreement shall not
apply to employees who were employed by the Company prior
to the date of approval of a Traineeship scheme relevant to the
Company, except where agreed between the Company and the
Union.

(d) This Agreement does not apply to the Apprenticeship
system.

(e) Trainees under this Agreement will not undertake duties
that have application to work ordinarily defined as work of a
tradesperson or accredited apprentice.

(f) At the conclusion of the Traineeship, this Agreement
ceases to apply to the employment of the Trainee and the Award
shall thereafter apply to the former trainee.

(g) The sole provider of accredited training will be AHB.

5.—OBJECTIVES
This Agreement is to assist in the establishment of a system

of Traineeships which provides approved training in conjunc-
tion with employment in order to enhance the skill levels and
future employment prospects of the Trainees. The Traineeship
is neither designed nor intended for those who are already
trained and job ready. Existing employees shall not be dis-
placed from employment by Trainees.

The parties to the Agreement are committed to the creation
of a healthy and safe working environment, to maximise effi-
ciency and productivity, to work together in a spirit of co-
operation and to reward employees fairly for their
achievements.

6.—DEFINITIONS
“approved training” means training undertaken (both on

and off the job) in a Traineeship and shall involve formal in-
struction, both theoretical and practical, and supervised prac-
tice in accordance with a Traineeship scheme approved by the
State Training Authority or NETTFORCE. The training will
be accredited and lead to qualifications as set out in clause
11.- Training Conditions paragraph (f).

“the Award” means the Building Trades (Construction)
Award 1987, No. 14 of 1978.

“Trainee” means an employee who is bound by the
Traineeship Agreement made in accordance with this Agree-
ment.

“Traineeship”  means the Fit Out and Finish Traineeship
which has been approved by the State Training Authority,
or which has been approved on an interim basis by
NETTFORCE, until final approval is granted by the State
Training Authority. The core competencies to be attained
by the Trainee are detailed in the attached Appendix B to
this Agreement.

“Traineeship Agreement” means an agreement made sub-
ject to the terms of this Agreement between the Company and
the Trainee for a Traineeship and which is registered with the
State Training Authority, NETTFORCE, or under the provi-
sions of the appropriate State legislation. A Traineeship Agree-
ment shall be made in accordance with the relevant approved
Traineeship Scheme and shall not operate unless this condi-
tion is met.

“Traineeship Scheme” means an approved Traineeship
applicable to a group or class of employees identified in Clause
5.—Objectives or to the building construction industry or a
sector of the industry or an enterprise. A Traineeship Scheme
shall not be given approval unless consultation and negotia-
tion with the Union upon the terms of the proposed Traineeship
Scheme and Traineeship have occurred. An application for
approval of a Traineeship Scheme shall identify the Union and
demonstrate to the satisfaction of the approving authority that
the above-mentioned consultation and negotiation have oc-
curred. A Traineeship Scheme shall include a standard format
which may be used for a Traineeship Agreement.

“Parties to the Traineeship Scheme” means the Union and
the Company who have been involved in the consultation and
negotiation required for the approval of the Traineeship
Scheme.

“NETTFORCE”  means the National Employment and
Training Task Force.
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“State Training Authority” means the Western Australian
State Training Board.

Reference in this Agreement to “the State Training Au-
thority or NETTFORCE” shall be taken to be a reference to
NETTFORCE in respect of a Traineeship that is the subject of
an interim approval but not a final approval by the State Train-
ing Authority.

“National Training Wage Interim Award” means the
Award made in the Australian Industrial Relations Commis-
sion [Print No. L5189 of 1994].

“appropriate State legislation” means the State Employ-
ment and Skills Development Authority Act 1990 or any suc-
cessor legislation.

7.—DURATION
This Agreement will expire after 12 months from the date of

registration unless otherwise agreed in writing between the
parties prior to the expiration of the Agreement.

8.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the Western Austral-
ian Industrial Relations Act 1979, as amended (the “Act”).

9.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in the Agree-
ment and the Award the Agreement shall apply.

10.—DISPUTE SETTLEMENT PROCEDURE
The settlement of questions, disputes or difficulties arising

out of the operation of this Agreement shall be the procedure
outlined in the same terms of Clause 46.—Settlement of Dis-
putes of the Award.

11.—TRAINING CONDITIONS
(a) The Trainee shall attend an approved Training course or

training program prescribed in the Traineeship Agreement or
as notified to the Trainee by the State Training Authority in
accredited and relevant Traineeship Schemes; or
NETTFORCE, if the Traineeship Scheme remains subject to
interim approval.

(b) Each Trainee will spend 400 hours (nominal) engaged in
approved training. This will include the appropriate combina-
tion of on-the-job and off-the-job training.

(c) A Traineeship shall not commence until the relevant Traineeship
Agreement, made in accordance with a Traineeship Scheme, has
been signed by the Company and the Trainee and lodged for regis-
tration with the State Training Authority or NETTFORCE, provided
that if the Traineeship Agreement is not in a standard format a
Traineeship shall not commence until the Traineeship Agreement
has been registered with the State Training Authority or
NETTFORCE. The Company shall ensure that the Trainee is per-
mitted to attend the training course or program provided for in the
Traineeship Agreement and shall ensure that the Trainee receives the
appropriate on-the-job training.

(d) The Company shall provide a level of supervision in ac-
cordance with the Traineeship Agreement during the
Traineeship period.

(e) The Company agrees that the overall training program
will be monitored by officers of the State Training Authority
or NETTFORCE and the Union and training records or work
books may be utilised as part of this monitoring process.

(f) Training shall be directed at the achievement of key com-
petencies required for successful participation in the workplace
(where these have not been achieved) (eg. literacy, numeracy,
problem solving, team work, using technology), and as are
proposed to be included in the Australian Vocational Certifi-
cate Level I qualification. In addition, successful Trainees will
be issued with certificates of attainment in the modules of the
Fit Out and Finish Traineeship upon the Trainees reaching
that level of competency.

(g) The Union shall be afforded reasonable access to Train-
ees during normal work hours for the purpose of explaining
the role and functions of the Union and enrolment of Trainees
as members.

12.—EMPLOYMENT CONDITIONS
(a) A Trainee shall be engaged as a full-time employee

for a maximum of one year’s duration provided that a
Trainee shall be subject to a satisfactory probation period
of up to one month which may be reduced at the discretion
of the Company. By agreement in writing, and with the
consent of the State Training Authority or NETTFORCE
and the Union, the Company and the Trainee may vary the
duration of the Traineeship and the extent of approved
training provided that any agreement to vary is in accord-
ance with the relevant Traineeship Scheme.

(b) The Company shall not terminate the employment of a
Trainee, except in cases of wilful misconduct, without firstly
having provided proper written notice of termination to the
Trainee concerned in accordance with the Traineeship Agree-
ment and subsequently to the State Training Authority or
NETTFORCE and the Union. The written notice to be pro-
vided to the State Training Authority or NETTFORCE and
the Union shall be provided at least 5 working days prior to
the termination.

(c) If the Company chooses not to continue the employment
of a Trainee upon the completion of the Traineeship they shall
notify, in writing, the State Training Authority or NETTFORCE
and the Union of their decision and their reasons for decision.
Nothing shall prevent the Trainee or their Union from disput-
ing this decision in a Court or tribunal.

(d) The Trainee shall be permitted to be absent from work
without loss of continuity of employment and/or wages to at-
tend the training in accordance with the Traineeship Agree-
ment.

(e) Where the employment of a Trainee by the Company is
continued after the completion of the Traineeship period, such
Traineeship period shall be counted as service for the purposes
of the Award or any other legislative entitlements.

(f) (i) The Traineeship Agreement may restrict the circum-
stances under which the Trainee may work overtime and shift
work in order to ensure the training program is successfully
completed.

(ii) No Trainee shall work overtime or shiftwork on their
own.

(iii) No Trainee shall work shiftwork unless the parties to a
Traineeship Scheme agree that such shift work makes satis-
factory provision for approved training. Such training may be
applied over a cycle in excess of a week, but must average
over the relevant period no less than the amount of training
required for nonshift work Trainees.

(g) All other terms and conditions of the Award that are ap-
plicable to the Trainee or would be applicable to the Trainee
but for this Agreement shall apply unless specifically varied
by this Agreement.

(h) The right of entry provision contained in the Award shall
apply to the parties bound by this Agreement.

(i) The parties agree that Trainees are “workers” for the pur-
poses of the Workers’ Compensation and Rehabilitation Act
1981.

13.—WAGES AND ALLOWANCES
(a) Rates of pay for Trainees shall be as follows.

   $
Base Rate 329.00
Industry Allowance  15.90
Special allowance   7.70
Fares Allowance As per Award
Redundancy Nil
Follow the job loading Nil
Superannuation As per Award
Annual Leave As per Award
Site/Other Allowances As per relevant Site

Agreement
(i) Site/Other Allowances will be payable whilst Train-

ees are engaged in on-site work including on-the-
job training.

(ii) These wage rates will only apply to Trainees while
they are undertaking an approved Traineeship which
includes approved training as defined in this Agree-
ment.
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(iii) The wage rates prescribed by this clause do not ap-
ply to complete trade level training which is covered
by the Apprenticeship system.

14.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each Trainee by

the Company within 5 days of commencement.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each Trainee (to be issued on or

before 1 April).
2. The Company will also make available to each Trainee,

when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

15.—SPECIAL ARRANGEMENTS
(a) The wage rates contained in this Agreement are mini-

mum rates and shall apply in accordance with the application
of the National Training Wage Interim Award, where the ac-
credited training and worked performed are for the purpose of
generating skills which have been defined for work at skill
level B of the National Training Wage Interim Award.

(b) The provisions of this Agreement shall not be reduced.
(c) The provisions of this Agreement shall not cause a re-

duction of entitlements to any employee.

APPENDIX A—SIGNATORIES
SIGNATORIES
For and on behalf of the Company

  (signed) 20/11/1996
...........................................

For and on behalf of the
Western Australian Builders’ Labourers,
Painters and Plasterers Union of Workers
SECRETARY   (signed) 21/11/1996

.......................................

APPENDIX B—TRAINING FRAMEWORK
Course Outcomes

The course aims to provide:
* accredited entry level training program for people

wishing to pursue a career in the Building and Con-
struction industry.

* an accredited training program that incorporates the
following Key Competencies at Performance Level
I—collecting, analysing and organising information;
communicating ideas and information- planning and
organising; working with others; using mathemati-
cal ideas and techniques; solving problems; and us-
ing technology.

* training and skill development in areas such as: com-
munications, occupational health and safety, work
Organisation, plan reading and interpretation, the use
of hand tools, plant and other equipment.

Outline of Course
The Traineeship program contains 16 compulsory modules.

The module titled, Trainee Induction FOF001, is a prerequi-
site for all other modules in the program. There are no other
prerequisites and therefore there is no prescribed sequence for
the delivery of the modules in the program.

Module Code Module Title
FOF001 Trainee Induction
FOF002 Occupational Health and Safety
FOF003 Industry Calculations
FOF004 Plan Reading and Interpretation
FOF005 Workplace Communication
FOF006 Quality Concepts
FOF007 Work Organisation
FOF008 Construction Process
FOF009 Materials Handling and Storage
FOF010 Basic Concrete
FOF011 Plant and Equipment
FOF012 Hand Tools, Power Tools and Accessories

FOF013 Manual and Mechanical Excavation
FOF014 Demolition
FOF015 Scaffolding
FOF016 Basic Fit Out and Finish Skills
Duration 400 Hours [nominal]

On the Job training
The Traineeship incorporates on and off the job delivery. It

is envisaged that the off the job component will comprise the
equivalent of one day per week of instruction over a twelve
month period. During the remaining four days of the week the
Trainee is expected to be engaged in productive work with
his/her employer. Whilst at work, the Trainee should be pro-
vided with opportunities to reinforce the skills and knowledge
obtained in the off the job training period.

It is expected that during the period at work the Trainee will
complete an approved skills assessment undertaken by a reg-
istered CTA Skills Assessor in each of the units of compe-
tency incorporated in the program. The records of these skills
assessments will be forwarded to the Trainee, the training pro-
vider and the BCITC.

Entry Requirements
Trainees need to be able to read, comprehend and discuss

printed information in English, write simple statements, rec-
ognise numbers and perform basic numeric calculations.

Recognition of Prior Learning
Trainees are entitled to have their prior learning recognised.

The program incorporates a recognition of prior learning pro-
cedure that acknowledges the skills and knowledge that Train-
ees have obtained through:

* formal training;
* work experience; and
* life experience.

Delivery Modes
The Traineeship is designed to be delivered to persons seek-

ing employment in the building and construction industry.

CONSTRUCTION WORKER LEVEL 1 (FIT OUT
AND FINISH) MALLINGBARR ABORIGINAL

CORPORATION TRAINEESHIP AGREEMENT 1996
No. AG 4 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Mallingbarr Aboriginal Corporation.

No. AG 4 of 1997.

Construction Worker Level 1 (Fit Out and Finish)
Mallingbarr Aboriginal Corporation Traineeship Agreement

1996.

COMMISSIONER P.E. SCOTT.

5 March 1997.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Construction Worker Level 1 (Fit Out and
Finish) Mallingbarr Aboriginal Corporation Traineeship
Agreement 1996 in the terms of the following schedule
be registered on the 6th day of February 1997.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.
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Schedule.

1.—TITLE
This Agreement shall be known as the Construction Worker

Level 1 (Fit Out and Finish) Mallingbarr Aboriginal Corpora-
tion Traineeship Agreement 1996.

2.—ARRANGEMENT
This Agreement shall be arranged as follows:

1. Title
2. Arrangement
3. Parties Bound
4. Application
5. Objectives
6. Definitions
7. Duration
8. Single Enterprise
9. Relationship with Awards

10. Dispute Settlement Procedure
11. Training Conditions
12. Employment Conditions
13. Wages and Allowances
14. Clothing and Footwear
15. Special Arrangements
APPENDIX A—Signatories
APPENDIX B—Training Framework

3.—PARTIES BOUND
This Agreement shall be binding on:

(a) The Western Australian Builders’ Labourers,
Painters and Plasterers Union of Workers (the
Union).

(b) The Mallingbarr Aboriginal Corporation (the Com-
pany) who is the signatory to this Agreement.

(c) All employees who are members or eligible to be
members of the Union.

4.—APPLICATION
(a) Subject to subclause (b) this Agreement shall apply to

persons:
(i) who are undertaking a Traineeship (as defined); and

(ii) who are employed by the Company; and
(iii) whose employment is, or otherwise would be, cov-

ered by the Award.
(b) There will be approximately 6 employees covered by

this Agreement.
(c) Notwithstanding the foregoing, this Agreement shall

not apply to employees who were employed by the Company
prior to the date of approval of a Traineeship scheme rel-
evant to the Company, except where agreed between the Com-
pany and the Union.

(d) This Agreement does not apply to the Apprenticeship
system.

(e) Trainees under this Agreement will not undertake duties
that have application to work ordinarily defined as work of a
tradesperson or accredited apprentice.

(f) At the conclusion of the Traineeship, this Agreement
ceases to apply to the employment of the Trainee and the Award
shall thereafter apply to the former trainee.

(g) The sole provider of accredited training will be the Abo-
riginal Housing Board.

5.—OBJECTIVES
This Agreement is to assist in the establishment of a system

of Traineeships which provides approved training in conjunc-
tion with employment in order to enhance the skill levels and
future employment prospects of the Trainees. The Traineeship
is neither designed nor intended for those who are already
trained and job ready. Existing employees shall not be dis-
placed from employment by Trainees.

The parties to the Agreement are committed to the creation
of a healthy and safe working environment, to maximise effi-
ciency and productivity, to work together in a spirit of co-
operation and to reward employees fairly for their
achievements.

6.—DEFINITIONS
“approved training” means training undertaken (both on

and off the job) in a Traineeship and shall involve formal in-
struction, both theoretical and practical, and supervised prac-
tice in accordance with a Traineeship scheme approved by the
State Training Authority or NETTFORCE. The training will
be accredited and lead to qualifications as set out in clause
11.- Training Conditions paragraph (f).

“the Award” means the Building Trades (Construction)
Award 1987, No. 14 of 1978.

“Trainee” means an employee who is bound by the
Traineeship Agreement made in accordance with this Agree-
ment.

“Traineeship” means the Fit Out and Finish Traineeship
which has been approved by the State Training Authority, or
which has been approved on an interim basis by NETTFORCE,
until final approval is granted by the State Training Authority.
The core competencies to be attained by the Trainee are de-
tailed in the attached Appendix B to this Agreement.

‘Traineeship Agreement” means an agreement made sub-
ject to the terms of this Agreement between the Company and
the Trainee for a Traineeship and which is registered with the
State Training Authority, NETTFORCE, or under the provi-
sions of the appropriate State legislation. A Traineeship Agree-
ment shall be made in accordance with the relevant approved
Traineeship Scheme and shall not operate unless this condi-
tion is met.

“Traineeship Scheme” means an approved Traineeship
applicable to a group or class of employees identified in Clause
5.—Objectives or to the building construction industry or a
sector of the industry or an enterprise. A Traineeship Scheme
shall not be given approval unless consultation and negotia-
tion with the Union upon the terms of the proposed Traineeship
Scheme and Traineeship have occurred. An application for
approval of a Traineeship Scheme shall identify the Union and
demonstrate to the satisfaction of the approving authority that
the above-mentioned consultation and negotiation have oc-
curred. A Traineeship Scheme shall include a standard format
which may be used for a Traineeship Agreement.

“Parties to the Traineeship Scheme” means the Union and
the Company who have been involved in the consultation and
negotiation required for the approval of the Traineeship
Scheme.

“NETTFORCE” means the National Employment and
Training Task Force.

“State Training Authority” means the Western Australian
State Training Board.

Reference in this Agreement to “the State Training Au-
thority or NETTFORCE” shall be taken to be a reference to
NETTFORCE in respect of a Traineeship that is the subject of
an interim approval but not a final approval by the State Train-
ing Authority.

“National Training Wage Interim Award” means the
Award made in the Australian Industrial Relations Commis-
sion [Print No. L5189 of 1994].

“appropriate State legislation” means the State Employ-
ment and Skills Development Authority Act 1990 or any suc-
cessor legislation.

7.—DURATION
This Agreement will expire after 12 months from the date of

registration unless otherwise agreed in writing between the
parties prior to the expiration of the Agreement.

8.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a

single enterprise as defined in Clause 41A(2) of the West-
ern Australian Industrial Relations Act 1979, as amended
(the “Act”).

9.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in the Agree-
ment and the Award the Agreement shall apply.
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10.—DISPUTE SETTLEMENT PROCEDURE
The settlement of questions, disputes or difficulties arising

out of the operation of this Agreement shall be the procedure
outlined in the same terms of Clause 46.—Settlement of Dis-
putes of the Award.

11.—TRAINING CONDITIONS
(a) The Trainee shall attend an approved Training course or

training program prescribed in the Traineeship Agreement or
as notified to the Trainee by the State Training Authority in
accredited and relevant Traineeship Schemes; or
NETTFORCE, if the Traineeship Scheme remains subject to
interim approval.

(b) Each Trainee will spend 400 hours (nominal) engaged in
approved training. This will include the appropriate combina-
tion of on-the-job and off-the-job training.

(c) A Traineeship shall not commence until the relevant
Traineeship Agreement, made in accordance with a Traineeship
Scheme, has been signed by the Company and the Trainee and
lodged for registration with the State Training Authority or
NETTFORCE, provided that if the Traineeship Agreement is
not in a standard format a Traineeship shall not commence
until the Traineeship Agreement has been registered with the
State Training Authority or NETTFORCE. The Company shall
ensure that the Trainee is permitted to attend the training course
or program provided for in the Traineeship Agreement and
shall ensure that the Trainee receives the appropriate on-the-
job training.

(d) The Company shall provide a level of supervision in ac-
cordance with the Traineeship Agreement during the
Traineeship period.

(e) The Company agrees that the overall training program
will be monitored by officers of the State Training Authority
or NETTFORCE and the Union and training records or work
books may be utilised as part of this monitoring process.

(f) Training shall be directed at the achievement of key com-
petencies required for successful participation in the workplace
(where these have not been achieved) (eg. literacy, numeracy,
problem solving, team work, using technology), and as are
proposed to be included in the Australian Vocational Certifi-
cate Level 1 qualification. In addition, successful Trainees will
be issued with certificates of attainment in the modules of the
Fit Out and Finish Traineeship upon the Trainees reaching
that level of competency.

(g) The Union shall be afforded reasonable access to Train-
ees during normal work hours for the purpose of explaining
the role and functions of the Union and enrolment of Trainees
as members.

12.—EMPLOYMENT CONDITIONS
(a) A Trainee shall be engaged as a full-time employee for a

maximum of one year’s duration provided that a Trainee shall
be subject to a satisfactory probation period of up to one month
which may be reduced at the discretion of the Company. By
agreement in writing, and with the consent of the State Train-
ing Authority or NETTFORCE and the Union, the Company
and the Trainee may vary the duration of the Traineeship and
the extent of approved training provided that any agreement
to vary is in accordance with the relevant Traineeship Scheme.

(b) The Company shall not terminate the employment of a
Trainee, except in cases of wilful misconduct, without firstly
having provided proper written notice of termination to the
Trainee concerned in accordance with the Traineeship Agree-
ment and subsequently to the State Training Authority or
NETTFORCE and the Union. The written notice to be pro-
vided to the State Training Authority or NETTFORCE and
the Union shall be provided at least 5 working days prior to
the termination.

(c) If the Company chooses not to continue the employment
of a Trainee upon the completion of the Traineeship they shall
notify, in writing, the State Training Authority or NETTFORCE
and the Union of their decision and their reasons for decision.
Nothing shall prevent the Trainee or their Union from disput-
ing this decision in a Court or tribunal.

(d) The Trainee shall be permitted to be absent from work
without loss of continuity of employment and/or wages to at-
tend the training in accordance with the Traineeship Agree-
ment.

(e) Where the employment of a Trainee by the Company is
continued after the completion of the Traineeship period, such
Traineeship period shall be counted as service for the purposes
of the Award or any other legislative entitlements.

(f) (i) The Traineeship Agreement may restrict the circum-
stances under which the Trainee may work overtime and shift
work in order to ensure the training program is successfully
completed.

(ii) No Trainee shall work overtime or shiftwork on their
own.

(iii) No Trainee shall work shiftwork unless the parties to a
Traineeship Scheme agree that such shift work makes satis-
factory provision for approved training. Such training may be
applied over a cycle in excess of a week, but must average
over the relevant period no less than the amount of training
required for nonshift work Trainees.

(g) All other terms and conditions of the Award that are ap-
plicable to the Trainee or would be applicable to the Trainee
but for this Agreement shall apply unless specifically varied
by this Agreement.

(h) The right of entry provision contained in the Award shall
apply to the parties bound by this Agreement.

(i) The parties agree that Trainees are “workers” for the pur-
poses of the Workers’ Compensation and Rehabilitation Act
1981.

13.—WAGES AND ALLOWANCES
(a) Rates of pay for Trainees shall be as follows.

   $
Base Rate 329.00
Industry Allowance  15.90
Special allowance   7.70
Fares Allowance As per Award
Redundancy Nil
Follow the job loading Nil
Superannuation As per Award
Annual Leave As per Award
Site/Other Allowances As per relevant Site

Agreement
(i) Site/Other Allowances will be payable whilst Train-

ees are engaged in on-site work including on-the-
job training.

(it) These wage rates will only apply to Trainees while
they are undertaking an approved Traineeship which
includes approved training as defined in this Agree-
ment.

(iii) The wage rates prescribed by this clause do not ap-
ply to complete trade level training which is covered
by the Apprenticeship system.

14.—CLOTHING AND FOOTWEAR
(1) The following items will be supplied to each Trainee by

the Company within 5 days of commencement.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each Trainee (to be issued on or

before 1 April).

2. The Company will also make available to each Trainee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

15.—SPECIAL ARRANGEMENTS
(a) The wage rates contained in this Agreement are mini-

mum rates and shall apply in accordance with the applica-
tion of the National Training Wage Interim Award, where
the accredited training and worked performed are for the
purpose of generating skills which have been defined for
work at skill level B of the National Training Wage In-
terim Award.

(b) The provisions of this Agreement shall not be re-
duced.

(c) The provisions of this Agreement shall not cause a re-
duction of entitlements to any employee.
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APPENDIX A—SIGNATORIES
SIGNATORIES
For and on behalf of the Company

  (signed) 28/10/1996
...........................................

For and on behalf of the
Western Australian Builders’ Labourers,
Painters and Plasterers Union of Workers
ACTING   (signed) 28/10/1996
SECRETARY .......................................

Common Seal of the Western Australian
Builders’ Labourers, Painters and Plaster-
ers Union of Workers

APPENDIX B—TRAINING FRAMEWORK
Course Outcomes

The course aims to provide:
* accredited entry level training program for people

wishing to pursue a career in the Building and Con-
struction industry.

* an accredited training program that incorporates the
following Key Competencies at Performance Level
I—collecting, analysing and organising information;
communicating ideas and information- planning and
organising; working with others; using mathemati-
cal ideas and techniques; solving problems; and us-
ing technology.

* training and skill development in areas such as: com-
munications, occupational health and safety, work
Organisation, plan reading and interpretation, the use
of hand tools, plant and other equipment.

Outline of Course
The Traineeship program contains 16 compulsory modules.

The module titled, Trainee Induction FOF001, is a prerequi-
site for all other modules in the program. There are no other
prerequisites and therefore there is no prescribed sequence for
the delivery of the modules in the program.

Module Code Module Title
FOF001 Trainee Induction
FOF002 Occupational Health and Safety
FOF003 Industry Calculations
FOF004 Plan Reading and Interpretation
FOF005 Workplace Communication
FOF006 Quality Concepts
FOF007 Work Organisation
FOF008 Construction Process
FOF009 Materials Handling and Storage
FOF010 Basic Concrete
FOF011 Plant and Equipment
FOF012 Hand Tools, Power Tools and Accessories
FOF013 Manual and Mechanical Excavation
FOF014 Demolition
FOF015 Scaffolding
FOF016 Basic Fit Out and Finish Skills
Duration 400 Hours [nominal]

On the Job training
The Traineeship incorporates on and off the job delivery. It

is envisaged that the off the job component will comprise the
equivalent of one day per week of instruction over a twelve
month period. During the remaining four days of the week the
Trainee is expected to be engaged in productive work with
his/her employer. Whilst at work, the Trainee should be pro-
vided with opportunities to reinforce the skills and knowledge
obtained in the off the job training period.

It is expected that during the period at work the Trainee will
complete an approved skills assessment undertaken by a reg-
istered CTA Skills Assessor in each of the units of compe-
tency incorporated in the program. The records of these skills
assessments will be forwarded to the Trainee, the training pro-
vider and the BCITC.

Entry Requirements
Trainees need to be able to read, comprehend and discuss

printed information in English, write simple statements, rec-
ognise numbers and perform basic numeric calculations.

Recognition of Prior Learning
Trainees are entitled to have their prior learning recognised.

The program incorporates a recognition of prior learning pro-
cedure that acknowledges the skills and knowledge that Train-
ees have obtained through:

* formal training;
* work experience; and
* life experience.

Delivery Modes
The Traineeship is designed to be delivered to persons seek-

ing employment in the building and construction industry.

CONSTRUCTION WORKER LEVEL 1 (FIT OUT
AND FINISH) MIRIMA ABORIGINAL

CORPORATION TRAINEESHIP AGREEMENT 1996
No. AG 2 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Mirima Aboriginal Corporation.

No. AG 2 of 1997.

Construction Worker Level 1 (Fit Out and Finish) Mirima
Aboriginal Corporation Traineeship Agreement 1996.

COMMISSIONER P E SCOTT.

5 March 1997.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Construction Worker Level 1 (Fit Out and
Finish) Mirima Aboriginal Corporation Traineeship
Agreement 1996 in the terms of the following schedule
be registered on the 6th day of February 1997.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the Construction Worker

Level 1 (Fit Out and Finish) Mirima Aboriginal Corporation
Traineeship Agreement 1996.

2.—ARRANGEMENT
This Agreement shall be arranged as follows:

1. Title
2. Arrangement
3. Parties Bound
4. Application
5. Objectives
6. Definitions
7. Duration
8. Single Enterprise
9. Relationship with Awards

10. Dispute Settlement Procedure
11. Training Conditions
12. Employment Conditions
13. Wages and Allowances
14. Clothing and Footwear
15. Special Arrangements

APPENDIX A—Signatories
APPENDIX B—Training Framework
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3.—PARTIES BOUND
This Agreement shall be binding on:

(a) The Western Australian Builders’ Labourers, Paint-
ers and Plasterers Union of Workers (the Union).

(b) The Mirima Aboriginal Corporation (the Company)
who is the signatory to this Agreement.

(c) All employees who are members or eligible to be
members of the Union.

4.—APPLICATION
(a) Subject to subclause (b) this Agreement shall apply to

persons:
(i) who are undertaking a Traineeship (as defined);

and
(ii) who are employed by the Company; and

(iii) whose employment is, or otherwise would be, cov-
ered by the Award.

(b) There will be approximately 7 employees covered by
this Agreement.

(c) Notwithstanding the foregoing, this Agreement shall not
apply to employees who were employed by the Company prior
to the date of approval of a Traineeship scheme relevant to the
Company, except where agreed between the Company and the
Union.

(d) This Agreement does not apply to the Apprenticeship
system.

(e) Trainees under this Agreement will not undertake duties
that have application to work ordinarily defined as work of a
tradesperson or accredited apprentice.

(f) At the conclusion of the Traineeship, this Agreement
ceases to apply to the employment of the Trainee and the Award
shall thereafter apply to the former trainee.

(g) The sole provider of accredited training will be Aborigi-
nal Housing Board.

5.—OBJECTIVES
This Agreement is to assist in the establishment of a system

of Traineeships which provides approved training in conjunc-
tion with employment in order to enhance the skill levels and
future employment prospects of the Trainees. The Traineeship
is neither designed nor intended for those who are already
trained and job ready. Existing employees shall not be dis-
placed from employment by Trainees.

The parties to the Agreement are committed to the creation
of a healthy and safe working environment, to maximise effi-
ciency and productivity, to work together in a spirit of co-
operation and to reward employees fairly for their
achievements.

6.—DEFINITIONS
“approved training” means training undertaken (both on

and off the job) in a Traineeship and shall involve formal in-
struction, both theoretical and practical, and supervised prac-
tice in accordance with a Traineeship scheme approved by the
State Training Authority or NETTFORCE. The training will
be accredited and lead to qualifications as set out in clause
11.- Training Conditions paragraph (f).

“the Award” means the Building Trades (Construction)
Award 1987, No. 14 of 1978.

“Trainee” means an employee who is bound by the
Traineeship Agreement made in accordance with this Agree-
ment.

“Traineeship”  means the Fit Out and Finish Traineeship
which has been approved by the State Training Authority, or
which has been approved on an interim basis by NETTFORCE,
until final approval is granted by the State Training Authority.
The core competencies to be attained by the Trainee are de-
tailed in the attached Appendix B to this Agreement.

“Traineeship Agreement” means an agreement made sub-
ject to the terms of this Agreement between the Company and
the Trainee for a Traineeship and which is registered with the
State Training Authority, NETTFORCE, or under the provi-
sions of the appropriate State legislation. A Traineeship Agree-
ment shall be made in accordance with the relevant approved
Traineeship Scheme and shall not operate unless this condi-
tion is met.

“Traineeship Scheme” means an approved Traineeship
applicable to a group or class of employees identified in
Clause 5.—Objectives or to the building construction in-
dustry or a sector of the industry or an enterprise. A
Traineeship Scheme shall not be given approval unless
consultation and negotiation with the Union upon the terms
of the proposed Traineeship Scheme and Traineeship have
occurred. An application for approval of a Traineeship
Scheme shall identify the Union and demonstrate to the
satisfaction of the approving authority that the above-men-
tioned consultation and negotiation have occurred. A
Traineeship Scheme shall include a standard format which
may be used for a Traineeship Agreement.

“Parties to the Traineeship Scheme” means the Union and
the Company who have been involved in the consultation and
negotiation required for the approval of the Traineeship
Scheme.

“NETTFORCE”  means the National Employment and
Training Task Force.

“State Training Authority” means the Western Australian
State Training Board.

Reference in this Agreement to “the State Training Au-
thority or NETTFORCE” shall be taken to be a reference to
NETTFORCE in respect of a Traineeship that is the subject of
an interim approval but not a final approval by the State Train-
ing Authority.

“National Training Wage Interim Award” means the
Award made in the Australian Industrial Relations Commis-
sion [Print No. L5189 of 1994].

“appropriate State legislation” means the State Employ-
ment and Skills Development Authority Act 1990 or any suc-
cessor legislation.

7.—DURATION
This Agreement will expire after 12 months from the date of

registration unless otherwise agreed in writing between the
parties prior to the expiration of the Agreement.

8.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the Western Austral-
ian Industrial Relations Act 1979, as amended (the “Act”).

9.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in the Agree-
ment and the Award the Agreement shall apply.

10.—DISPUTE SETTLEMENT PROCEDURE
The settlement of questions, disputes or difficulties arising

out of the operation of this Agreement shall be the procedure
outlined in the same terms of Clause 46.—Settlement of Dis-
putes of the Award.

11.—TRAINING CONDITIONS
(a) The Trainee shall attend an approved Training course or

training program prescribed in the Traineeship Agreement or
as notified to the Trainee by the State Training Authority in
accredited and relevant Traineeship Schemes; or
NETTFORCE, if the Traineeship Scheme remains subject to
interim approval.

(b) Each Trainee will spend 400 hours (nominal) engaged in
approved training. This will include the appropriate combina-
tion of on-the-job and off-the-job training.

(c) A Traineeship shall not commence until the relevant
Traineeship Agreement, made in accordance with a Traineeship
Scheme, has been signed by the Company and the Trainee and
lodged for registration with the State Training Authority or
NETTFORCE, provided that if the Traineeship Agreement is
not in a standard format a Traineeship shall not commence
until the Traineeship Agreement has been registered with the
State Training Authority or NETTFORCE. The Company shall
ensure that the Trainee is permitted to attend the training course
or program provided for in the Traineeship Agreement and
shall ensure that the Trainee receives the appropriate on-the-
job training.
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(d) The Company shall provide a level of supervision in ac-
cordance with the Traineeship Agreement during the
Traineeship period.

(e) The Company agrees that the overall training pro-
gram will be monitored by officers of the State Training
Authority or NETTFORCE and the Union and training
records or work books may be utilised as part of this moni-
toring process.

(f) Training shall be directed at the achievement of key com-
petencies required for successful participation in the workplace
(where these have not been achieved) (eg. literacy, numeracy,
problem solving, team work, using technology), and as are
proposed to be included in the Australian Vocational Certifi-
cate Level I qualification. In addition, successful Trainees will
be issued with certificates of attainment in the modules of the
Fit Out and Finish Traineeship upon the Trainees reaching
that level of competency.

(g) The Union shall be afforded reasonable access to Train-
ees during normal work hours for the purpose of explaining
the role and functions of the Union and enrolment of Trainees
as members.

12.—EMPLOYMENT CONDITIONS
(a) A Trainee shall be engaged as a full-time employee

for a maximum of one year’s duration provided that a
Trainee shall be subject to a satisfactory probation period
of up to one month which may be reduced at the discretion
of the Company. By agreement in writing, and with the
consent of the State Training Authority or NETTFORCE
and the Union, the Company and the Trainee may vary the
duration of the Traineeship and the extent of approved
training provided that any agreement to vary is in accord-
ance with the relevant Traineeship Scheme.

(b) The Company shall not terminate the employment of a
Trainee, except in cases of wilful misconduct, without firstly
having provided proper written notice of termination to the
Trainee concerned in accordance with the Traineeship Agree-
ment and subsequently to the State Training Authority or
NETTFORCE and the Union. The written notice to be pro-
vided to the State Training Authority or NETTFORCE and
the Union shall be provided at least 5 working days prior to
the termination.

(c) If the Company chooses not to continue the employment
of a Trainee upon the completion of the Traineeship they shall
notify, in writing, the State Training Authority or NETTFORCE
and the Union of their decision and their reasons for decision.
Nothing shall prevent the Trainee or their Union from disput-
ing this decision in a Court or tribunal.

(d) The Trainee shall be permitted to be absent from work
without loss of continuity of employment and/or wages to at-
tend the training in accordance with the Traineeship Agree-
ment.

(e) Where the employment of a Trainee by the Company is
continued after the completion of the Traineeship period, such
Traineeship period shall be counted as service for the purposes
of the Award or any other legislative entitlements.

(f) (i) The Traineeship Agreement may restrict the circum-
stances under which the Trainee may work overtime and shift
work in order to ensure the training program is successfully
completed.

(ii) No Trainee shall work overtime or shiftwork on their
own.

(iii) No Trainee shall work shiftwork unless the parties to a
Traineeship Scheme agree that such shift work makes satis-
factory provision for approved training. Such training may be
applied over a cycle in excess of a week, but must average
over the relevant period no less than the amount of training
required for nonshift work Trainees.

(g) All other terms and conditions of the Award that are ap-
plicable to the Trainee or would be applicable to the Trainee
but for this Agreement shall apply unless specifically varied
by this Agreement.

(h) The right of entry provision contained in the Award
shall apply to the parties bound by this Agreement.

(i) The parties agree that Trainees are “workers” for the pur-
poses of the Workers’ Compensation and Rehabilitation Act
1981.

13.—WAGES AND ALLOWANCES
(a) Rates of pay for Trainees shall be as follows.

   $
Base Rate 329.00
Industry Allowance  15.90
Special allowance   7.70
Fares Allowance As per Award
Redundancy Nil
Follow the job loading Nil
Superannuation As per Award
Annual Leave As per Award
Site/Other Allowances As per relevant Site

Agreement
(i) Site/Other Allowances will be payable whilst Train-

ees are engaged in on-site work including on-the-
job training.

(ii) These wage rates will only apply to Trainees while
they are undertaking an approved Traineeship which
includes approved training as defined in this Agree-
ment.

(iii) The wage rates prescribed by this clause do not ap-
ply to complete trade level training which is covered
by the Apprenticeship system.

14.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each Trainee by

the Company within 5 days of commencement.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each Trainee (to be issued on or

before 1 April).
2. The Company will also make available to each Trainee,

when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

15.—SPECIAL ARRANGEMENTS
(a) The wage rates contained in this Agreement are mini-

mum rates and shall apply in accordance with the application
of the National Training Wage Interim Award, where the ac-
credited training and worked performed are for the purpose of
generating skills which have been defined for work at skill
level B of the National Training Wage Interim Award.

(b) The provisions of this Agreement shall not be reduced.
(c) The provisions of this Agreement shall not cause a re-

duction of entitlements to any employee.

APPENDIX A—SIGNATORIES
SIGNATORIES
For and on behalf of the Company

  (signed) 22/11/1996
...........................................

For and on behalf of the
Western Australian Builders’ Labourers,
Painters and Plasterers Union of Workers
SECRETARY   (signed) 12/12/1996

.......................................
Common Seal of the Western Australian
Builders’ Labourers, Painters and Plaster-
ers Union of Workers

APPENDIX B—TRAINING FRAMEWORK
Course Outcomes

The course aims to provide:
* accredited entry level training program for people

wishing to pursue a career in the Building and Con-
struction industry.

* an accredited training program that incorporates the
following Key Competencies at Performance
Level I—collecting, analysing and organising infor-
mation; communicating ideas and information- plan-
ning and organising; working with others; using
mathematical ideas and techniques; solving prob-
lems; and using technology.
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* training and skill development in areas such as: com-
munications, occupational health and safety, work
Organisation, plan reading and interpretation, the use
of hand tools, plant and other equipment.

Outline of Course
The Traineeship program contains 16 compulsory modules.

The module titled, Trainee Induction FOF001, is a prerequi-
site for all other modules in the program. There are no other
prerequisites and therefore there is no prescribed sequence for
the delivery of the modules in the program.

Module Code Module Title
FOF001 Trainee Induction
FOF002 Occupational Health and Safety
FOF003 Industry Calculations
FOF004 Plan Reading and Interpretation
FOF005 Workplace Communication
FOF006 Quality Concepts
FOF007 Work Organisation
FOF008 Construction Process
FOF009 Materials Handling and Storage
FOF010 Basic Concrete
FOF011 Plant and Equipment
FOF012 Hand Tools, Power Tools and Accessories
FOF013 Manual and Mechanical Excavation
FOF014 Demolition
FOF015 Scaffolding
FOF016 Basic Fit Out and Finish Skills
Duration 400 Hours [nominal]

On the Job training
The Traineeship incorporates on and off the job delivery. It

is envisaged that the off the job component will comprise the
equivalent of one day per week of instruction over a twelve
month period. During the remaining four days of the week the
Trainee is expected to be engaged in productive work with
his/her employer. Whilst at work, the Trainee should be pro-
vided with opportunities to reinforce the skills and knowledge
obtained in the off the job training period.

It is expected that during the period at work the Trainee will
complete an approved skills assessment undertaken by a reg-
istered CTA Skills Assessor in each of the units of compe-
tency incorporated in the program. The records of these skills
assessments will be forwarded to the Trainee, the training pro-
vider and the BCITC.

Entry Requirements
Trainees need to be able to read, comprehend and discuss

printed information in English, write simple statements, rec-
ognise numbers and perform basic numeric calculations.

Recognition of Prior Learning
Trainees are entitled to have their prior learning recognised.

The program incorporates a recognition of prior learning pro-
cedure that acknowledges the skills and knowledge that Train-
ees have obtained through:

* formal training;
* work experience; and
* life experience.

Delivery Modes
The Traineeship is designed to be delivered to persons seek-

ing employment in the building and construction industry.

CONSTRUCTION WORKER LEVEL 1 (FIT OUT
AND FINISH) NGURRA CONSTRUCTIONS

TRAINEESHIP AGREEMENT 1996
No. AG 3 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Ngurra Constructions.

No. AG 3 of 1997.

Construction Worker Level 1 (Fit Out and Finish) Ngurra
Constructions Traineeship Agreement 1996

COMMISSIONER P E SCOTT.

5 March 1997.
Order.

HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Construction Worker Level 1 (Fit Out and
Finish) Ngurra Constructions Traineeship Agreement
1996 in the terms of the following schedule be registered
on the 6th day of February 1997.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the Construction Worker

Level 1 (Fit Out and Finish) Ngurra Constructions Traineeship
Agreement 1996.

2.—ARRANGEMENT
This Agreement shall be arranged as follows:

1. Title
2. Arrangement
3. Parties Bound
4. Application
5. Objectives
6. Definitions
7. Duration
8. Single Enterprise
9. Relationship with Awards

10. Dispute Settlement Procedure
11. Training Conditions
12. Employment Conditions
13. Wages and Allowances
14. Clothing and Footwear
15. Special Arrangements
APPENDIX A—Signatories
APPENDIX B—Training Framework

3.—PARTIES BOUND
This Agreement shall be binding on:

(a) The Western Australian Builders’ Labourers, Paint-
ers and Plasterers Union of Workers (the Union).

(b) The Ngurra Constructions (the Company) who is the
signatory to this Agreement.

(c) All employees who are members or eligible to be
members of the Union.

4.—APPLICATION
(a) Subject to subclause (b) this Agreement shall apply to

persons:
(i) who are undertaking a Traineeship (as defined); and

(ii) who are employed by the Company; and
(iii) whose employment is, or otherwise would be, cov-

ered by the Award.
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(b) There will be approximately 7 employees covered by
this Agreement.

(c) Notwithstanding the foregoing, this Agreement shall not
apply to employees who were employed by the Company prior
to the date of approval of a Traineeship scheme relevant to the
Company, except where agreed between the Company and the
Union.

(d) This Agreement does not apply to the Apprenticeship
system.

(e) Trainees under this Agreement will not undertake duties
that have application to work ordinarily defined as work of a
tradesperson or accredited apprentice.

(f) At the conclusion of the Traineeship, this Agreement
ceases to apply to the employment of the Trainee and the Award
shall thereafter apply to the former trainee.

(g) The sole provider of accredited training will be Aborigi-
nal Housing Board.

5.—OBJECTIVES
This Agreement is to assist in the establishment of a system

of Traineeships which provides approved training in conjunc-
tion with employment in order to enhance the skill levels and
future employment prospects of the Trainees. The Traineeship
is neither designed nor intended for those who are already
trained and job ready. Existing employees shall not be dis-
placed from employment by Trainees.

The parties to the Agreement are committed to the creation
of a healthy and safe working environment, to maximise effi-
ciency and productivity, to work together in a spirit of co-
operation and to reward employees fairly for their
achievements.

6.—DEFINITIONS
“approved training” means training undertaken (both on

and off the job) in a Traineeship and shall involve formal in-
struction, both theoretical and practical, and supervised prac-
tice in accordance with a Traineeship scheme approved by the
State Training Authority or NETTFORCE. The training will
be accredited and lead to qualifications as set out in clause
11.- Training Conditions paragraph (f).

“the Award” means the Building Trades (Construction)
Award 1987, No. 14 of 1978.

“Trainee” means an employee who is bound by the
Traineeship Agreement made in accordance with this Agree-
ment.

“Traineeship”  means the Fit Out and Finish Traineeship
which has been approved by the State Training Authority, or
which has been approved on an interim basis by NETTFORCE,
until final approval is granted by the State Training Authority.
The core competencies to be attained by the Trainee are de-
tailed in the attached Appendix B to this Agreement.

“Traineeship Agreement” means an agreement made sub-
ject to the terms of this Agreement between the Company and
the Trainee for a Traineeship and which is registered with the
State Training Authority, NETTFORCE, or under the provi-
sions of the appropriate State legislation. A Traineeship Agree-
ment shall be made in accordance with the relevant approved
Traineeship Scheme and shall not operate unless this condi-
tion is met.

“Traineeship Scheme” means an approved Traineeship
applicable to a group or class of employees identified in Clause
5.—Objectives or to the building construction industry or a
sector of the industry or an enterprise. A Traineeship Scheme
shall not be given approval unless consultation and negotia-
tion with the Union upon the terms of the proposed Traineeship
Scheme and Traineeship have occurred. An application for
approval of a Traineeship Scheme shall identify the Union and
demonstrate to the satisfaction of the approving authority that
the above-mentioned consultation and negotiation have oc-
curred. A Traineeship Scheme shall include a standard format
which may be used for a Traineeship Agreement.

“Parties to the Traineeship Scheme” means the Union and
the Company who have been involved in the consultation and
negotiation required for the approval of the Traineeship
Scheme.

“NETTFORCE”  means the National Employment and
Training Task Force.

“State Training Authority” means the Western Australian
State Training Board.

Reference in this Agreement to “the State Training Au-
thority or NETTFORCE” shall be taken to be a reference to
NETTFORCE in respect of a Traineeship that is the subject of
an interim approval but not a final approval by the State Train-
ing Authority.

“National Training Wage Interim Award” means the
Award made in the Australian Industrial Relations Commis-
sion [Print No. L5189 of 1994].

“appropriate State legislation” means the State Employ-
ment and Skills Development Authority Act 1990 or any suc-
cessor legislation.

7.—DURATION
This Agreement will expire after 12 months from the date of

registration unless otherwise agreed in writing between the
parties prior to the expiration of the Agreement.

8.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the Western Austral-
ian Industrial Relations Act 1979, as amended (the “Act”).

9.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in the Agree-
ment and the Award the Agreement shall apply.

10.—DISPUTE SETTLEMENT PROCEDURE
The settlement of questions, disputes or difficulties arising

out of the operation of this Agreement shall be the procedure
outlined in the same terms of Clause 46.—Settlement of Dis-
putes of the Award.

11.—TRAINING CONDITIONS
(a) The Trainee shall attend an approved Training course or

training program prescribed in the Traineeship Agreement or
as notified to the Trainee by the State Training Authority in
accredited and relevant Traineeship Schemes; or
NETTFORCE, if the Traineeship Scheme remains subject to
interim approval.

(b) Each Trainee will spend 400 hours (nominal) engaged in
approved training. This will include the appropriate combina-
tion of on-the-job and off-the-job training.

(c) A Traineeship shall not commence until the relevant
Traineeship Agreement, made in accordance with a Traineeship
Scheme, has been signed by the Company and the Trainee and
lodged for registration with the State Training Authority or
NETTFORCE, provided that if the Traineeship Agreement is
not in a standard format a Traineeship shall not commence
until the Traineeship Agreement has been registered with the
State Training Authority or NETTFORCE. The Company shall
ensure that the Trainee is permitted to attend the training course
or program provided for in the Traineeship Agreement and
shall ensure that the Trainee receives the appropriate on-the-
job training.

(d) The Company shall provide a level of supervision in ac-
cordance with the Traineeship Agreement during the
Traineeship period.

(e) The Company agrees that the overall training program
will be monitored by officers of the State Training Authority
or NETTFORCE and the Union and training records or work
books may be utilised as part of this monitoring process.

(f) Training shall be directed at the achievement of key com-
petencies required for successful participation in the workplace
(where these have not been achieved) (eg. literacy, numeracy,
problem solving, team work, using technology), and as are
proposed to be included in the Australian Vocational Certifi-
cate Level I qualification. In addition, successful Trainees will
be issued with certificates of attainment in the modules of the
Fit Out and Finish Traineeship upon the Trainees reaching
that level of competency.

(g) The Union shall be afforded reasonable access to Trainees dur-
ing normal work hours for the purpose of explaining the role and
functions of the Union and enrolment of Trainees as members.
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12.—EMPLOYMENT CONDITIONS
(a) A Trainee shall be engaged as a full-time employee

for a maximum of one year’s duration provided that a
Trainee shall be subject to a satisfactory probation period
of up to one month which may be reduced at the discretion
of the Company. By agreement in writing, and with the
consent of the State Training Authority or NETTFORCE
and the Union, the Company and the Trainee may vary the
duration of the Traineeship and the extent of approved
training provided that any agreement to vary is in accord-
ance with the relevant Traineeship Scheme.

(b) The Company shall not terminate the employment of a
Trainee, except in cases of wilful misconduct, without firstly
having provided proper written notice of termination to the
Trainee concerned in accordance with the Traineeship Agree-
ment and subsequently to the State Training Authority or
NETTFORCE and the Union. The written notice to be pro-
vided to the State Training Authority or NETTFORCE and
the Union shall be provided at least 5 working days prior to
the termination.

(c) If the Company chooses not to continue the employment
of a Trainee upon the completion of the Traineeship they shall
notify, in writing, the State Training Authority or NETTFORCE
and the Union of their decision and their reasons for decision.
Nothing shall prevent the Trainee or their Union from disput-
ing this decision in a Court or tribunal.

(d) The Trainee shall be permitted to be absent from work
without loss of continuity of employment and/or wages to at-
tend the training in accordance with the Traineeship Agree-
ment.

(e) Where the employment of a Trainee by the Company is
continued after the completion of the Traineeship period, such
Traineeship period shall be counted as service for the purposes
of the Award or any other legislative entitlements.

(f) (i) The Traineeship Agreement may restrict the circum-
stances under which the Trainee may work overtime and shift
work in order to ensure the training program is successfully
completed.

(ii) No Trainee shall work overtime or shiftwork on their
own.

(iii) No Trainee shall work shiftwork unless the parties to a
Traineeship Scheme agree that such shift work makes satis-
factory provision for approved training. Such training may be
applied over a cycle in excess of a week, but must average
over the relevant period no less than the amount of training
required for nonshift work Trainees.

(g) All other terms and conditions of the Award that are ap-
plicable to the Trainee or would be applicable to the Trainee
but for this Agreement shall apply unless specifically varied
by this Agreement.

(h) The right of entry provision contained in the Award shall
apply to the parties bound by this Agreement.

(i) The parties agree that Trainees are “workers” for the pur-
poses of the Workers’ Compensation and Rehabilitation Act
1981.

13.—WAGES AND ALLOWANCES
(a) Rates of pay for Trainees shall be as follows.

   $
Base Rate 329.00
Industry Allowance  15.90
Special allowance   7.70
Fares Allowance As per Award
Redundancy Nil
Follow the job loading Nil
Superannuation As per Award
Annual Leave As per Award
Site/Other Allowances As per relevant Site

Agreement
(i) Site/Other Allowances will be payable whilst Train-

ees are engaged in on-site work including on-the-
job training.

(ii) These wage rates will only apply to Trainees while
they are undertaking an approved Traineeship which
includes approved training as defined in this Agree-
ment.

(iii) The wage rates prescribed by this clause do not ap-
ply to complete trade level training which is covered
by the Apprenticeship system.

14.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each Trainee by

the Company within 5 days of commencement.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each Trainee (to be issued on or

before 1 April).
2. The Company will also make available to each Trainee,

when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

15.—SPECIAL ARRANGEMENTS
(a) The wage rates contained in this Agreement are mini-

mum rates and shall apply in accordance with the application
of the National Training Wage Interim Award, where the ac-
credited training and worked performed are for the purpose of
generating skills which have been defined for work at skill
level B of the National Training Wage Interim Award.

(b) The provisions of this Agreement shall not be reduced.
(c) The provisions of this Agreement shall not cause a re-

duction of entitlements to any employee.

APPENDIX A—SIGNATORIES
SIGNATORIES
For and on behalf of the Company

  (signed) 16/12/1996
...........................................

For and on behalf of the
Western Australian Builders’ Labourers,
Painters and Plasterers Union of Workers
SECRETARY   (signed) 16/12/1996

.......................................
Common Seal of the Western Australian
Builders’ Labourers, Painters and Plaster-
ers Union of Workers

APPENDIX B—TRAINING FRAMEWORK
Course Outcomes

The course aims to provide:
* accredited entry level training program for people

wishing to pursue a career in the Building and Con-
struction industry.

* an accredited training program that incorporates the
following Key Competencies at Performance Level
I—collecting, analysing and organising information;
communicating ideas and information- planning and
organising; working with others; using mathemati-
cal ideas and techniques; solving problems; and us-
ing technology.

* training and skill development in areas such as: com-
munications, occupational health and safety, work
Organisation, plan reading and interpretation, the use
of hand tools, plant and other equipment.

Outline of Course
The Traineeship program contains 16 compulsory modules.

The module titled, Trainee Induction FOF001, is a prerequi-
site for all other modules in the program. There are no other
prerequisites and therefore there is no prescribed sequence for
the delivery of the modules in the program.

Module Code Module Title
FOF001 Trainee Induction
FOF002 Occupational Health and Safety
FOF003 Industry Calculations
FOF004 Plan Reading and Interpretation
FOF005 Workplace Communication
FOF006 Quality Concepts
FOF007 Work Organisation
FOF008 Construction Process
FOF009 Materials Handling and Storage
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Module Code Module Title
FOF010 Basic Concrete
FOF011 Plant and Equipment
FOF012 Hand Tools, Power Tools and Accessories
FOF013 Manual and Mechanical Excavation
FOF014 Demolition
FOF015 Scaffolding
FOF016 Basic Fit Out and Finish Skills
Duration 400 Hours [nominal]

On the Job training
The Traineeship incorporates on and off the job delivery. It

is envisaged that the off the job component will comprise the
equivalent of one day per week of instruction over a twelve
month period. During the remaining four days of the week the
Trainee is expected to be engaged in productive work with
his/her employer. Whilst at work, the Trainee should be pro-
vided with opportunities to reinforce the skills and knowledge
obtained in the off the job training period.

It is expected that during the period at work the Trainee will
complete an approved skills assessment undertaken by a reg-
istered CTA Skills Assessor in each of the units of compe-
tency incorporated in the program. The records of these skills
assessments will be forwarded to the Trainee, the training pro-
vider and the BCITC.

Entry Requirements
Trainees need to be able to read, comprehend and discuss

printed information in English, write simple statements, rec-
ognise numbers and perform basic numeric calculations.

Recognition of Prior Learning
Trainees are entitled to have their prior learning recognised.

The program incorporates a recognition of prior learning pro-
cedure that acknowledges the skills and knowledge that Train-
ees have obtained through:

* formal training;
* work experience; and
* life experience.

Delivery Modes
The Traineeship is designed to be delivered to persons seek-

ing employment in the building and construction industry.

DEPARTMENT OF RESOURCES DEVELOPMENT
ENTERPRISE BARGAINING AGREEMENT 1996

No. PSG AG 1 of 1997.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated & Others

and
Department of Resources Development & Another.

No. PSG AG 1 of 1997.

COMMISSIONER J.F. GREGOR.
26 February 1997.

Order.

REGISTRATION OF AN INDUSTRIAL AGREEMENT
No. PSGAG 1 OF 1997.

HAVING heard Mr A. Henderson on behalf of the first named
parties and Ms T. Bowyer on behalf of the second named
parties, and by consent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act,
1979, hereby orders:

THAT the document titled the Department of Resources
Development Enterprise Bargaining Agreement 1996,
filed in the Commission on 30 January 1997, be and is
hereby registered as an Industrial Agreement.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

1.—TITLE
This agreement is to be known as the Department of Re-

sources Development Enterprise Bargaining Agreement 1996.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Scope
4. Application of Agreement and Parties Bound

4A. Employees Covered by this Agreement
5. Effective Date of Agreement and Renewal
6. Relationship to Parent Awards
7. Definitions
8. Single Bargaining Unit
9. Joint Consultative Committee

10. Past Productivity
11. Reduction in Support Staff
12. Joint Library Facility
13. Provision of Corporate Services To Office of En-

ergy
14. Additional Productivity Initiatives
15. Performance Measurement Mechanism
16. Investment in Excellence Program
17. Performance Development System
18. Competency Approach to Human Resource Manage-

ment
18A. No Change to Conditions

19. Contract of Service
20. Hours of Work
21. Part time Employment
22. Casual Employment
23. Annual Increments
24. Overtime Allowance
25. Payroll Deductions
26. Leave Without Pay
27. Study Leave
28. Jury Duty
29. Higher Duties Allowance
30. Annual Leave
31. Long Service Leave
32. Sick Leave
33. Short Leave
34. Bereavement Leave
35. Public Holidays
36. Travelling Allowance
37. Partial Shutdown at Christmas
38. Salaries
39. Copies of Agreement
40. Dispute Resolution

Schedules

3.—AREA AND SCOPE
This agreement will apply throughout the State of Western

Australia to all persons employed by the Department of Re-
sources Development who are members or eligible to be mem-
bers of the Civil Service Association of Western Australia
Incorporated and the Federated Liquor and Allied Industries
Employees Union of Australia, Western Australian Branch,
Union of Workers.

4.—APPLICATION OF AGREEMENT AND PARTIES
BOUND

(1) This agreement shall apply to and bind the following
parties

(a) Civil Service Association of Western Australia In-
corporated

(b) Federated Liquor and Allied Industries Employees
Union of Australia, Western Australian Branch, Un-
ion of Workers

(c) The Department of Resources Development

4A.—EMPLOYEES COVERED BY THIS AGREEMENT
It is estimated that 40 employees will be bound by this agree-

ment upon registration.

5.—EFFECTIVE DATE OF AGREEMENT AND
RENEWAL

(1) This agreement shall operate from the date of signature
by the parties and will remain in force until 28 July 1997.
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(2) In the event that a new agreement has not been entered
into at the conclusion of the 12 month period or subsequent
date agreed in accordance with (i) of this subclause, the par-
ties may:

(i) agree in writing to its continuation for a further pe-
riod not exceeding twelve months: or

(ii) withdraw from the agreement in accordance with the
provisions of section 41(7) of the Industrial relations
Act 1979: or

(iii) cancel the agreement in accordance with section 43(1)
of the Industrial Relations Act 1979.

(3) At least three months prior to the expiry of the term of
the agreement or any subsequent date agreed in accordance
with subclause 2(i) of this clause, the parties will commence
negotiations with the aim of formulating a new agreement to
be registered by the relevant date.

(4) At any time during the period of this agreement the par-
ties may, by mutual consent in writing, agree to cancel the
agreement or enter into a new agreement.

6.—RELATIONSHIP TO PARENT AWARDS
This agreement shall be read wholly in conjunction with the

Public Service Award 1992 or the Catering Employees and
Tea Attendants (Government) Award 1982. In the case of any
inconsistencies this agreement shall have precedence to the
extent of the inconsistencies.

7.—DEFINITIONS
In this agreement the following expressions shall have the

following meaning:
“CSA” means the Civil Service Association of WA Inc.
“chief executive officer” means the chief executive of-
ficer of the Department of Resources Development, or
the person acting as chief executive officer or person hav-
ing the delegated authority of the chief executive officer.
“CSCLR” means the Cabinet Sub-Committee on Labour
Relations.
“Employee” means someone employed under the Public Sec-
tor Management Act 1994 on a full-time, part-time or casual
basis within the Department of Resources Development.
“Employer” means the chief executive officer of the De-
partment of Resources Development.
“Department” or “DRD” means the Department of Re-
sources Development.

8.—SINGLE BARGAINING UNIT
For the purposes of negotiating this and future Industrial

Agreements a SBU has been formed as a representative of all
parties. The SBU will continue to monitor the implementation
of the agreement and be responsible for its replacement.

9.—JOINT CONSULTATIVE COMMITTEE
(1) A Joint Consultative Committee has been established to

facilitate workplace change through a consultative process and
in particular to provide information to the SBU.

(2) The parties to this agreement agree that consultation will
provide employees with an opportunity to participate in deci-
sions which impact on productivity and their working lives
and therefore support the principle of consultation. It is agreed
that effective consultation is dependent upon:

(a) a commitment to working together to achieve com-
mon goals,

(b) a mutual commitment from management and em-
ployees to achieving workable and acceptable solu-
tions, and

(c) information sharing.

10.—PAST PRODUCTIVITY
(1) In mid 1993 a process was started in the Department to

review the basic objectives and operating procedures. A client
survey was commissioned and our key clients were asked to
provide their perceptions as to the effectiveness of the Depart-
ment’s operations.

(2) Using this input as a starting point an extensive consul-
tation process involving staff and other key stakeholders, in-
cluding the Minister for Resources Development, was
undertaken. The Department’s corporate objectives were

redefined and clearly articulated. This process highlighted a
number of deficiencies in the Department structure which pre-
vented the Department achieving the optimum results with
existing resources.

(3) To help facilitate this new focus, the structure of the
Department was altered to more clearly identify responsibili-
ties and to ensure accountability. Responsibility for a range of
key functions was delegated down the management structure
to ensure that there was a clearer link between the manage-
ment of the various projects and the responsibility for the out-
comes associated with those projects.

(4) To implement this new vision, a detailed operational plan
has also been developed and is being used as the basis of the
Department’s operations. The operational plan is one of the
major management techniques used by the Executive to over-
see the Department’s progress in meeting objectives and achiev-
ing outcomes within existing resources.

(5) The new structure has improved the Department’s client
focus by creating divisions which encompass all of the major
Departmental functions, to ensure that clients receive consist-
ent service from project managers who handle their proposals
from initial approach to finalisation.

(6) In addition, a major new function, that of “Promotions”,
was added to the Department’s activities.

(7) Promotions branches have been established in the North
and Inland and South West Divisions of the Department. The
addition of the promotions function is consistent with stated
Government policy and with a need identified in the client
survey. The new Promotions function is therefore a response
to both the requirements of Government and of the Depart-
ment’s other major clients—the resource industry.

(8) The new Promotions function is being conducted with-
out any reduction in the quality or level of service provided in
other branches of the Department.

(9) The Department’s ability to perform an additional func-
tion, without any increase in staff numbers, represents a sig-
nificant productivity gain.

(10) Resources have been allocated to this new activity by:
(a) Re-aligning a number of existing tasks into this area.
(b) Taking on new tasks and providing the resources from

other areas of the Department. This has been achieved
without reducing the level of service being provided
by those areas.

(11) With the need to allocate additional staff to the new
Promotions sub-program, existing Departmental functions had
to be maintained using fewer resources. This has been possi-
ble because of the productivity savings that have resulted from
the other initiatives detailed in this agreement.

11.—REDUCTION IN SUPPORT STAFF
(1) As a result of an internal review undertaken in early 1995,

the Department identified a change in work requirements for a
number of support staff, primarily those undertaking word
processing tasks. It was clearly identified that the introduction
of new technology and the resultant increase in authors under-
taking their own word processing work was resulting in a de-
crease in demand for dedicated word processing staff.

(2) As a result, a number of positions were vacated and abol-
ished. The extra capacity created by this was moved to opera-
tional areas of the Department to help cope with the greatly
increased workload associated with the surge in resource de-
velopment activity that has taken place over the last 2 years
and is expected to continue for some time.

12.—JOINT LIBRARY FACILITY
(1) The Department of Resources Development shares a li-

brary facility with the Department of Commerce and Trade.
This shared arrangement has resulted in a reduced staffing re-
quirement for both agencies. The saving in FTE has been
moved to the operational area of the Department to help cope
with the greatly increased workload associated with the surge
in resource development activity that has taken place over the
last 2 years and is expected to continue for some time.

(2) This has been achieved without any consequent reduc-
tion in the level of service provided. The sharing of this re-
source also allows for efficiencies in purchasing of materials
etc. for the library.
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13.—PROVISION OF CORPORATE SERVICE
FUNCTIONS TO THE OFFICE OF ENERGY

When the Office of Energy was established (1 January 1995)
it was agreed that DRD would provide a number of Corporate
Services functions to that office utilising the existing staff and
facilities of DRD. This was achieved without DRD increasing
its resources nor incurring additional costs.

14.—ADDITIONAL PRODUCTIVITY INITIATIVES
(1) The following initiatives have improved productivity and

performance in the Department.
(a) Introduction of online policy system.

A comprehensive database of Departmental policies
and procedures has been implemented and has been
successfully operating since early 1995. The system
has been so successful that it was nominated for, and
won, a Silver Medal at the Government Technology
Productivity Awards in Canberra in 1995. These na-
tional awards recognise excellence in productivity
improvement across both the State and Federal Pub-
lic Sectors. The system was commended for being
both comprehensive yet simple to use.

(b) Introduction of Accrual accounting
The introduction of accrual accounting into the De-
partment is now complete and accrual accounts have
been produced for the past two years. As a result, it
is now possible to accurately reflect the true cost of
services provided by the Department.

(c) Contracting out of Information Technology positions
Key positions within the Information Technology
Branch have been contracted out and the services
are now being supplied from the private sector. Whilst
these arrangements have not resulted in a direct re-
duction of costs, these has been a significant increase
in the level of service provided due to the flexibility
of the arrangements and the expertise that can be
provided by the contractors.

(d) Extensive Information Technology initiatives
The Department has undertaken a program of intro-
ducing new technology into the workplace. This strat-
egy is in accordance with the Department’s
Information Technology Strategic Plan, which has
as its basic tenet:
“To provide the appropriate information technology
tools, training and support to enable the Department
to carry out its role in the most efficient and effec-
tive way possible and enable Departmental staff to
freely communicate, access and transfer information
both within the organisation and with external or-
ganisations.”
Access to information in an easy and timely manner is
one of the key prerequisites to success in today’s busi-
ness environment. The information needs to be deliv-
ered to the individual’s desktop in a manner that enables
that individual to access the information without the
need to have special skills nor extensive training.
Some of the initiatives in this area include:

(i) Templates for word processing of standard
documents
In the word processing area, authors are now
typing an increased proportion of their own
work. The use of templates ensures compli-
ance with Departmental standards and that the
quality of the work produced is of a high stand-
ard. All staff now have the capacity to con-
sistently produce work of a very high level.

(ii) Direct link to external databases
A direct link to the Department of Minerals
and Energy’s Minedex database which is sav-
ing Departmental officers considerable time
by enabling them to inquire direct to the Data-
base, rather than making verbal inquiries.

(iii) Direct access to corporate software
All staff now having access from their desk-
top to spreadsheet and presentation software,

rather than having to share “pooled comput-
ers”, as was previously the case.

(iv) Computerisation of all major projects into a
database
All of the projects which are facilitated and
monitored by the Department are recorded in
a database that enables quick and easy moni-
toring of their status and progress to date. This
database enables data on the projects to be ex-
tracted for a variety of purposes and has
streamlines process significantly.

(v) New Records Management System
The Department has introduced a Records
Management System that provides all staff
with access to records information from their
desktop. Queries that previously required tel-
ephone or direct contact with Records staff,
can now be answered by the individual con-
cerned without the need to go through an in-
termediary. This system has brought about
significant efficiencies in the records area.

15.—PERFORMANCE MEASUREMENT MECHANISM
(1) The Department has developed a comprehensive Per-

formance Measurement Mechanism based on thirty six Criti-
cal Success Factors (CSFs) that impact on overall Departmental
performance. These CSFs are key areas of activity in which
DRD must be successful in order to achieve its program out-
comes.

(2) The system developed covers all critical areas of the
Department and is clearly linked to the corporate, strategic
and operational plans of the Department.

(3) The system enables a comprehensive representation of
the various CSFs that relate to the Department’s key outcomes
and outputs to be separately measured and the results to be
brought together to provide an overall view of the Depart-
ment’s performance. In total, there are 57 separate measures
that are used in this process. When brought together, an over-
all assessment of the Department’s performance can be made
by way of an index. This index can also be used to monitor
changes over time and determine corporate performance trends.

(4) The result obtained from this measurement process can
lead to the payment of a performance based salary increase.

(5) The development of the process has been undertaken
with the assistance of external consultants to ensure that it
contains sufficient rigour to protect it from subjectivity and
bias. A significant portion of the measures used rely on survey
of clients and key stakeholders.

(6) At the end of the financial year, external consultants
will undertake an assessment of the Department’s perform-
ance, in accordance with the Performance Measurement
Mechanism. All documentation associated with the proc-
ess will be subject to scrutiny by the external consultants,
and their recommendation will be submitted to the chief
executive officer.

(7) If, in accordance with the Performance Measurement
Mechanism, the performance of the Department is at a satis-
factory level, the chief executive officer will approve a salary
increase based on the scale which forms part of the model.
Any increase in salary will be paid to all employees, and will
date from 1 July 1997.

(8) A copy of the consultants report and details of the chief
executive officer’s decision will be forwarded to the CSCLR.

(9) All employees are required to commit to the successful
introduction of this system.

16.—INVESTMENT IN EXCELLENCE PROGRAM
(1) The Department will be introducing the Investment in

Excellence training program from August 1996. This program
is focused on employees developing a greater belief in them-
selves and, as a result, producing a more flexible, innovative,
focused and client orientated work force.

(2) All employees of the Department are required to take
part in this program and to attend training sessions as
scheduled by the Human Resource Branch. This will in-
volve a minimum of three days in the first 12 months of
the program.
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17.—PERFORMANCE DEVELOPMENT SYSTEM
(1) The Department has a comprehensive Performance De-

velopment System that has been in operation for a number of
years. However, it has previously lacked both management
and staff commitment, resulting in a low participation rate. In
the second quarter of 1996, it was decided to review the op-
eration of that system and to introduce an improved system
that ensures staff reach their full potential, optimise job satis-
faction, enhance their range of skills and meet work targets.

(2) As a result of that review, a revised system is to be devel-
oped and introduced by the end of December 1996.

(3) Employees of the Department are required to fully par-
ticipate in the revised system and to undertake the appropriate
training before January 1997. All supervisors are required to
fully implement the system within their work areas and all
employees are required to ensure that scheduled planning in-
terviews and feedback sessions are held.

18.—COMPETENCY APPROACH TO HUMAN
RESOURCE MANAGEMENT

(1) The Department intends to base its internal human re-
source management processes on a competency approach. This
will involve developing a framework of generic competen-
cies, which will detail the necessary skills and knowledge staff
require to perform the various Departmental roles.

(2) Employees of the Department are required to participate
fully in the introduction of this system and to facilitate its in-
troduction into the Department.

18A.—NO CHANGE TO CONDITIONS
The conditions of employment for persons employed, en-

gaged under the Catering Employees and Tea Attendants (Gov-
ernment) Award, 1982 are not altered by this agreement.

19.—CONTRACT OF SERVICE
(1) Period of Probation

(a) Every new Level 1 employee appointed to the De-
partment of Resources Development, unless being
transferred from another Western Australian public
sector agency, shall be on probation for a period of
six months, unless otherwise determined by the chief
executive officer.

(b) At any time during the period of probation the chief
executive officer may annul the appointment and ter-
minate the services of the employee by the giving of
one weeks notice or payment in lieu thereof. The
probationary employee may give one weeks notice
of resignation.

(c) Prior to the expiry of the period of probation, the
chief executive officer shall:

(i) have a report completed in respect to the em-
ployee’s level of performance, efficiency, and
conduct, and

(ii) annul the appointment, or
(iii) confirm the permanent appointment, or
(iv) extend the period of probation by up to six

months, to a maximum period of probation of
12 months.

(2) Fixed Term Contract
The chief executive officer may engage employees on a fixed

term contract of up to five years duration.

(3) Termination of Employment
(a) An employee shall give the chief executive officer

written notice of intention to resign of not less than—
(i) one month, or

(ii) such other period as specified in the employ-
ee’s contract of service, where applicable.

(b) An employee who fails to give the required written notice
forfeits the sum of $250, unless agreement is reached be-
tween the employee and the chief executive officer for a
shorter period of notice than that specified.

(4) Retirement
Every employee who has attained the age of 55 years shall

be entitled to retire from the Department of Resources Devel-
opment.

20.—HOURS OF WORK
(1) Employees classified Level 5 and below may elect to

work either 40 hours per week or 37.5 hours per week.
(2) Employees wishing to change their choice of working

hours during the term of this agreement must obtain the writ-
ten approval of their Director, prior to negotiating a changeover
date with the Human Resources Branch.

(3) Employees classified Level 6 and above are required to
work the hours necessary to do their job and 40 hours per
week is the minimum to be worked. In meeting the require-
ments of project facilitation and management, staff classified
Level 6 and above are required to respond to the needs of
resource developers and Departmental clients and stakeholders
as and when those needs arise. Accordingly, it will not be unu-
sual for staff to be required to undertake after hours and week-
end work in excess of the minimum amount.

(4) Employees working a 40 hour week will receive addi-
tional salary as shown in column 2 of Schedule 1.

(5) Employees classified Level 5 and below are eligible,
subject to agreement by their supervisor, to work flexitime as
detailed in the Departmental “Hours of Duty” policy as
amended from time to time.

(6) Employees classified Level 6 and above may not work a
formal “flexitime” arrangement, but may have flexible start-
ing and finishing times, to be negotiated with their supervisor.

21.—PART-TIME EMPLOYMENT
(1) All conditions of this agreement will apply to employees

who are employed on a permanent basis to work less than the
standard full time hours, except that entitlements will be on a
proportional basis, based on the number of hours worked as a
proportion of 37.5.

(2) Variations to part—time employment can be negotiated
between the parties, however the chief executive officer has
the right to specify changes to the number of hours worked,
with 1 months notice.

22.—CASUAL EMPLOYMENT
(1) An employee may be engaged by the hour and paid a

loading of 20% in addition to the normal hourly rate in lieu of
annual leave, leave loading, sick leave and payment for public
holidays. Casual employees are not entitled to payment of
overtime rates.

(2) The employment of a casual employee may be termi-
nated at any time, and for any reason, by the employee or the
chief executive officer giving one hour’s notice.

23.—ANNUAL INCREMENTS
An employee shall proceed to the maximum of the employ-

ee’s salary range by annual increments in accordance with the
following provisions:

(1) Before any increase in salary is paid to an employee,
the officer in charge shall complete a report in re-
spect of the employee’s level of performance, effi-
ciency and conduct and where the chief executive
officer is satisfied with the report, the increase in
salary shall be paid.

(2) Where the chief executive officer considers the re-
port of the officer in charge to be an adverse report
the following provisions shall apply:

(a) the report shall be brought to the notice of the
employee and shall be initialled by the em-
ployee;

(b) the employee shall put any explanation or rea-
sons for disagreeing with the report in writing;

(c) the chief executive officer shall immediately
consider the report and the employee’s expla-
nation or the reasons and may approve the in-
crease in salary or determine that the increase
shall not be paid for a specific period.

(3) Where an increase is not paid for a specific period,
the officer in charge shall complete a further report
before the expiry of that specific period in accord-
ance with the procedures outlined above.

(4) The non-payment of an increase will change the nor-
mal anniversary date of any further increase to 12
months after the last increase was approved.
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24.—OVERTIME ALLOWANCE
(1) For the purposes of this Clause, the following terms shall

have the following meanings:
“Overtime” means all work performed at the direction of
the chief executive officer, outside the prescribed hours
of duty.
“Prescribed hours of duty” means an employee’s normal
working hours as prescribed by the Chief Executive Of-
ficer in accordance with Clause 16 of the Public Service
Award 1992.
“Public Holiday” means the days prescribed as Public
Holidays in this agreement.
“Fortnightly salary” means an employee’s substantive
salary, exclusive of any allowances such as a special al-
lowance, or higher duties allowance unless otherwise
approved by the chief executive officer. Provided that a
special allowance or higher duties allowance shall be in-
cluded in “fortnightly salary” when overtime is worked
on duties for which these allowances are specifically paid.

(2) Overtime
(a) An employee who works overtime for a greater pe-

riod than 30 minutes, shall be entitled to payment or
time off in lieu of payment, in accordance with this
agreement, or any combination of payment or time
off in lieu as approved by the chief executive officer.

(b) Payment for overtime and time off in lieu shall be
calculated on an hourly basis in accordance with the
following formula:

(i) Weekdays and Saturdays
(aa) For the first three hours worked out-

side the prescribed hours of duty on any
one weekday or Saturday at the rate of
time and one half;

(bb) After the first three hours on any one
week day or Saturday at the rate of
double time.

(ii) Sundays
For all hours on any Sunday, at the rate of
double time.

(iii) Public Holidays
(aa) For hours worked during prescribed

hours of duty on any Public Holiday
at the rate of time and one half (in
addition to the normal pay for that
day);

(bb) For hours worked outside of the pre-
scribed hours of duty on any Public
Holiday at the rate of double time and
a half.

(c) Payment for overtime shall not be approved for em-
ployees whose maximum salary or maximum salary
and allowance in the nature of salary exceeds that as
determined for Level 5.

25.—PAYROLL DEDUCTIONS
The chief executive officer will arrange for a payment from

an employee’s fortnightly salary to organisations where the
employee completes an appropriate payroll deduction author-
ity and such deductions can be processed electronically through
the Department’s payroll system.

26.—LEAVE WITHOUT PAY
(1) The chief executive officer may grant an employee leave

without pay for any period up to a maximum of 3 years if the
following conditions are met:

(a) The work of the Department is not inconvenienced;
and

(b) All leave credits of the employee are exhausted.
(2) Leave Without Pay shall not count as qualifying service

for any other purpose.

27.—STUDY LEAVE
The chief executive officer may approve time off for the

purposes of employees undertaking study or attending exami-
nations.

28.—JURY DUTY
The chief executive officer shall grant an employee leave of

absence on full pay to enable the employee to carry out duties
as a juror.

An officer granted leave of absence on full pay to carry out
duties as a juror is not entitled to retain any juror’s fees that
may be payable.

29.—HIGHER DUTIES ALLOWANCE
(1) Where an employee is directed to act in an office which

has a higher salary range than the employee’s substantive po-
sition and performs the full duties and accepts the full respon-
sibility of the higher position for a continuous period of ten
(10) consecutive working days or more, the employee shall be
paid an allowance, for that period in excess of 10 days, equal
to the difference between the employee’s own salary and the
salary the employee would receive if the employee was per-
manently appointed to that position. This provision means that
the first 10 days of any period of higher duties are not paid at
the higher rate.

(2) Where the full duties of a higher office are temporarily
performed by two (2) or more employees, or when an em-
ployee is acting in a higher position but is not carrying out the
full duties of the position, the amount of the allowance to be
paid will be determined by the chief executive officer.

(3) Where an employee, who is in receipt of a higher duties
allowance and has been so for a continuous period of twelve
(12) months or more, proceeds on a period of approved leave
of absence of not more than four (4) weeks, the employee
shall continue to receive the allowance for the period of leave.

30.—ANNUAL LEAVE
(1) Definitions:

“Accrued leave”—is the leave an employee is entitled to
from previous calendar years.
“Pro-rata leave”—is the proportion of leave that an em-
ployee is entitled to in the current year, either from the
date of commencement, or to the date of cessation.

(2) Each employee is entitled to four weeks paid leave for
each year of service. Annual leave shall be calculated on a
calendar year basis commencing on January 1 in each year.

An employee who commences with the Department of Re-
sources Development after 1 January in any year is entitled to
pro-rata annual leave for that year.

(3) An employee may take annual leave during the calendar
year in which it accrues or anytime thereafter, but the time
during which the leave may be taken is subject to the approval
of the chief executive officer.

(4) An employee who has been permitted to proceed on an-
nual leave and who ceases duty before completing the required
continuous service to accrue the leave, must refund the value
of the unearned pro-rata portion, calculated at the rate of sal-
ary as at the date the leave was taken, but no refund is required
in the event of the death of an employee.

(5) The chief executive officer may direct an employee to
take accrued annual leave and may determine the date on which
such leave shall commence.

(6) An employee may apply to receive payment for annual
leave, accrued up until 31 December 1995, rather than take
the leave as time off work. In such circumstances, the amount
of payment will be the dollar value of the leave had it been
taken at the time payment is received. Approval for payment
will be granted by the chief executive officer, based on the
financial capacity of the Department to fund the payment.

(7) Application to receive payment for annual leave must be
made in writing to the chief executive officer, and once made
cannot be revoked.

(8) Annual leave loading, as prescribed in clause 19 (11) of
the parent award, shall not apply under this agreement.

31.—LONG SERVICE LEAVE
(1) Employees may elect to receive long service leave enti-

tlements at either the completion of each 7 years, or each 10
years, of continuous services.

(2) Employees wishing to change their choice of long serv-
ice leave entitlement during the term of this agreement must
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obtain the written approval of their Director, prior to negotiat-
ing a changeover date with the Human Resources Branch.

(3) Employees electing to receive long service leave entitle-
ments on the completion of 10 years continuous service will
receive additional salary as shown in column 4 of Schedule 1.

(4) Each employee is entitled to 13 weeks paid long service
leave on full pay or 26 weeks on half pay, or a combination
thereof, at the completion of each period of nominated con-
tinuous service. Leave may be taken in periods as approved
subject to a minimum of 2 weeks leave at any time.

(5) Continuous service does not include any period during
which the employee is absent on leave without pay, maternity
leave, parental leave, workers compensation or any period
where an employee is taking long service leave nor any period
that was taken into account in calculating a payment in lieu of
long service leave.

(6) The chief executive officer may direct an employee to
take accrued long service leave and may determine the date on
which such leave shall commence. Should the employee not
comply with the direction, disciplinary action may be taken
against the employee.

(7) An employee may apply to receive payment for accrued
long service leave rather than take the leave as time off work.
In such circumstances, the amount of payment will be the dol-
lar value of the leave had it been taken at the time payment is
received. Approval for payment will be granted by the chief
executive officer, based on the financial capacity of the De-
partment to fund the payment.

(8) Application to receive payment for long service leave
must be made in writing to the chief executive officer, and
once made cannot be revoked.

32.—SICK LEAVE
(1) The chief executive officer shall credit each employee

with the following sick leave credits, which shall be cumula-
tive:

On the day of initial appointment: 6 days
On completion of 6 months continuous

service: 6.5 days
On the completion of 12 months

continuous service: 12.5 days
On the completion of each further period

of 12 months continuous service: 12.5 days
except that employees who commence with the Department
and transfer in existing sick leave credits, will retain their origi-
nal anniversary date for crediting sick leave.

(2) Medical Certificate
(a) An application for sick leave exceeding two consecu-

tive working days shall be supported by the certifi-
cate of a registered medical practitioner or, if
appropriate, a registered dentist.

(b) The amount of sick leave granted without the pro-
duction of a medical certificate, or because of the
illness of an immediate family member, shall not
exceed, in the aggregate, 5 working days in any one
credit year.

(3) An employee, subject to having sufficient credits, shall
be entitled to take up to 5 days sick leave, per credit year,
when an immediate family member is ill. In such cases, an
application for sick leave exceeding two consecutive working
days shall be supported by the certificate of a registered medi-
cal practitioner or, if appropriate, a registered dentist. An im-
mediate family member in this instance includes spouse,
defacto spouse, child or stepchild, parent, step parent or a family
member who lives with the employee.

(4) Where the chief executive officer has reason to doubt the
cause of the illness or the reason for the absence, the chief
executive officer may take steps to resolve the matter.

(5) Where an employee is ill during a period of annual leave
and produces medical evidence to the satisfaction of the chief
executive officer that as a result of the illness the employee
was confined to his/her place of residence or a hospital for a
period of at least seven consecutive calendar days, the chief
executive officer may grant sick leave for the period during
which the employee was so confined and reinstate annual leave
equivalent to the period of confinement.

(6) Where an employee is ill during a period of long service
leave and produces medical evidence to the satisfaction of the
chief executive officer that as a result of illness the employee
was confined to his/her place of residence or a hospital for a
period of at least 14 consecutive calendar days, the chief ex-
ecutive officer may grant sick leave for the period during which
the employee was so confined and reinstate long service leave
equivalent to the period of confinement.

(7) No sick leave shall be granted with pay, if the illness has
been caused by the misconduct of the employee or in any case
of absence from duty without sufficient cause.

33.—SHORT LEAVE
(1) The chief executive officer may, upon sufficient cause

being shown, grant an employee short leave on full pay
not exceeding 2 consecutive working days, but any leave
granted under the provisions of this cause shall not ex-
ceed, in the aggregate, 3 working days in any one calendar
year.

(2) Employees may elect to forfeit their entitlements to short
leave, and in doing so will receive additional salary as shown
in column 3 of Schedule 1. If an employee elects to forfeit
short leave, that election cannot be changed during the term of
this agreement

34.—BEREAVEMENT LEAVE
Employees are entitled to 2 days bereavement leave which

may be taken on the death of an immediate family member.
An immediate family member in this instance means spouse,
defacto spouse, child or stepchild, parent, sibling, step parent
or a family member (who lived with the employee).

35.—PUBLIC HOLIDAYS
(1) The following days shall be allowed as holidays with

pay:
New Year’s Day, Australia Day, Good Friday, Easter Mon-
day, Christmas Day, Boxing Day, Anzac Day, Sovereign’s
Birthday, Foundation Day, Labour Day, provided that the
chief executive officer may approve another day to be
taken as a holiday in lieu of any of the above mentioned
days.

(2) When any of the days mentioned above falls on a Satur-
day or on a Sunday, the holiday shall be observed on the next
succeeding Monday.

(3) When Boxing Day falls on a Sunday or Monday, the
holiday shall be observed on the next succeeding Tuesday.

(4) In each case the substituted day shall be a holiday with-
out deduction of pay and the day for which it is substituted
shall not be a holiday.

(5) An employee may elect to take the Public Service holi-
day on Easter Tuesday and the additional Public Service holi-
day as substitute days during the Christmas shutdown or to
forfeit the holidays and receive additional salary as shown in
column 5 of Schedule 1. If an employee elects to forfeit short
leave, that election cannot be changed during the term of this
agreement.

36.—TRAVELLING ALLOWANCE
An employee who undertakes approved travel on official

business shall be reimbursed on the following basis—
(1) When a trip necessitates an overnight stay away from

headquarters and accommodation only is provided
at no charge to the employee, or when an employee
travels to a place outside a radius of fifty (50) kilo-
metres measured from the employee’s headquarters,
and the trip does not involve an overnight stay away
from headquarters, reimbursement for meals shall
be on the following basis, subject to the employee’s
certification that each meal claimed was actually pur-
chased:
WA—South of 26 South Latitude:

Breakfast $9.80
Lunch $9.80
Dinner $24.00

WA—North of 26 South Latitude:
Breakfast $10.40
Lunch $15.00
Dinner $23.90
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Interstate:
Breakfast $10.40
Lunch $15.00
Dinner $23.90

(2) When a trip necessitates an overnight stay away from
headquarters and the employee is fully responsible
for his or her own accommodation, meals and inci-
dental expenses—

(a) where hotel or motel accommodation is uti-
lised reimbursement shall be on the following
basis:

WA—Metropolitan Hotel or Motel $144.85
Locality South of 26 South Latitude $103.05
Locality North of 26 South Latitude

Broome $182.00
Carnarvon $119.90
Dampier 130.90
Derby $128.00
Exmouth $130.65
Fitzroy Crossing $151.40
Gascoyne Junction $88.15
Halls Creek $150.15
Karratha $186.10
Kununurra $153.60
Marble Bar $116.15
Newman $185.15
Nullagine $86.65
Onslow $147.15
Pannawonica $105.65
Paraburdoo $159.70
Port Hedland $149.50
Roebourne $103.20
Sandfire $75.15
Shark Bay $158.65
Tom Price $150.40
Turkey Creek $81.65
Wickham $129.15
Wyndham $118.15

Interstate—Capital City
Sydney $167.05
Melbourne $155.40
Other Capitals $147.80

Interstate—Other than Capital City $103.05
(b) where other than hotel or motel accommoda-

tion is utilised reimbursement shall be on the
following basis:
WA—South of 26 South Latitude $50.70
WA—North of 26 South Latitude $58.50
Interstate $58.50

(3) To calculate reimbursement for a part of a day, the
following formula shall apply—
if departure from headquarters is:

before 8.00 am—100% of the daily rate.
8.00 am or later but prior to 1.00 pm—90% of
the daily rate.
1.00 pm or later but prior to 6.00 pm—75% of
the daily rate.
6.00 pm or later—50% of the daily rate.

if arrival back at headquarters is:
8.00 am or later but prior to 1.00 pm—10% of
the daily rate.
1.00 pm or later but prior to 6.00 pm—25% of
the daily rate.
6.00 pm or later but prior to 11.00 pm—50% of
the daily rate.
11.00 pm or later—100% of the daily rate.

(4) When it can be shown to the satisfaction of the chief
executive officer, by the production of receipts, that
reimbursement, in accordance with this agreement,
does not cover an employee’s reasonable expenses
for a whole trip, the employee shall be reimbursed
the excess expenditure.

(5) In addition to the rates paid under this agreement, an
employee shall be reimbursed reasonable incidental
expenses such as train, bus and taxi fares, official
telephone calls, laundry and dry cleaning expenses,
on production of receipts.

(6) Reimbursement of expenses shall not be suspended
should an employee become ill whilst travelling, pro-
vided sick leave is approved in accordance with pro-
visions of this agreement and the employee continues
to incur accommodation, meal and incidental ex-
penses.

37.—PARTIAL SHUTDOWN AT CHRISTMAS
The Department will be staffed by a limited number of em-

ployees over the Christmas and New Year public holiday pe-
riod.

Unless otherwise provided, employees will be required to
take leave during this period. The chief executive officer shall,
as soon as possible in the new calendar year, advise employ-
ees of the period of the partial close down and the number of
working days involved.

The period of the partial close down will be at the discretion
of the chief executive officer but will not be in excess of 5 work-
ing days. The working days involved shall be taken by the em-
ployees as days in lieu of Public Holidays or annual leave.

When taking leave during the year employees must be aware
of the requirement to retain credits to cover the required number
of days over the compulsory partial close down period.

New employees, employees who have exhausted their an-
nual leave credits at the commencement of this agreement, or
employees who have been granted approval to utilise all leave
credits shall be entitled to go into debit to cover the amount of
leave involved, provided a refund is made by the employee,
on termination, if credits to the value of the leave taken in
advance have not been accrued.

38.—SALARIES
(1) As a result of the past productivity initiatives detailed in

this agreement, employees will receive a payment of 3% from
the commencement of this agreement.

(2) Employees will also receive a payment of 3%, carried
over from the 1995 Workplace Agreement or the 1995 Enter-
prise Bargaining Agreement which will date from the com-
mencement of this agreement.

(3) As a result of supporting the introduction and develop-
ment of the Performance Measurement Mechanism, employ-
ees will receive an immediate payment of 1%. A progress
payment of 2% for implementation of the management and
data collection systems required by the Performance Meas-
urement Mechanism will be paid from 1 February 1997. This
payment will be subject to the successful implementation of
such systems and will require the approval of the CSCLR.

(4) A performance payment may be made, effective from 1
July 1997, in accordance with the details outlined in the above
section titled Performance Measurement Mechanism. Any such
payment will be discounted by 3% to account for the 3% im-
plementation payments made immediately (1%) and 1 Febru-
ary 1997 (2%) and will require the approval of the CSCLR.

39.—COPIES OF AGREEMENT
Every party to this agreement and each employee covered by this

agreement shall receive a copy of the agreement, upon request.

40.—DISPUTE RESOLUTION
In keeping with the spirit of this agreement the parties are

committed to the principle of conciliation and direct negotia-
tion in any issues or disputes arising out of this agreement.
Any issues or disputes should, if possible, be resolved promptly
by direct informal consultation between the parties involved.
In the event that the issues or disputes cannot be resolved in-
formally the following processes shall apply:

STAGE 1.
Discussion between the employee and their immediate
supervisor.
STAGE 2.
Discussion between the employee, their immediate su-
pervisor and the Branch/Division Manager.
STAGE 3.
Discussion between the employee, his/her immediate su-
pervisor, and/or Branch/Division Manager and the chief
executive officer (in person) or the person acting in the
position of chief executive officer (in person).
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STAGE 4.
If a dispute has not been resolved within 10 days under
Stages 1—3 the dispute must be put in writing to the Di-
rector, Corporate Services. The Director or his/her del-
egate, shall be required to convene a meeting of relevant
parties to the dispute in an attempt to arrive at a satisfac-
tory resolution. If no resolution can be reached within 5
days the matter may be referred by either party to the
Industrial Commission.
Nothing in this agreement prohibits a party with a dis-
pute from proceeding to a subsequent Stage if s/he does
not wish to raise the matter with the employee/s concerned.

SIGNATURES OF THE PARTIES TO THIS
AGREEMENT

The following signatories are authorised to sign this agree-
ment on behalf of the respective organisations party to this
agreement

...............................Signed.................... Date: 16 December 1996
D R KELLY
CHIEF EXECUTIVE OFFICER
DEPARTMENT OF RESOURCES DEVELOPMENT

..............................Signed. ................... Date: 30 January 1997
D ROBINSON
BRANCH SECRETARY
CIVIL SERVICE ASSOCIATION OF WA INC

...............................Signed. .................. Date: 29 January 1997
E FRY
SECRETARY
FEDERATED LIQUOR AND ALLIED INDUSTRIES
EMPLOYEES UNION OF AUSTRALIA
WESTERN AUSTRALIAN BRANCH, UNION OF WORKERS

SCHEDULE 1
LEVEL Column 1 Column 1A Column 2 Column 3 Column 4 Column 5

Potential 2% 40 hour Short LSL Pub. Hols
effective week Leave 10 years
1/2/97

LEVEL 1 U/17 yrs 11641 11873 728 49 138 98
17 yrs 13604 13876 851 57 161 114
18 yrs 15868 16186 993 67 188 133
19 yrs 18368 18736 1150 77 218 154
20 yrs 20627 21040 1291 87 245 173
21/1st yr 22659 23112 1418 95 269 190
22/2nd yr 23357 23824 1462 98 277 196
23/3rd yr 24054 24535 1505 101 285 202
24/4th yr 24747 25242 1549 104 294 208
25/5th yr 25444 25953 1592 107 302 214
26/6th yr 26141 26664 1636 110 310 220
27/7th yr 26943 27482 1686 113 320 226
28/8th yr 27497 28047 1721 116 326 231
29/9th yr 28317 28884 1772 119 336 238

LEVEL 2 1st yr 29299 29885 1834 123 348 246
2nd yr 30052 30653 1881 126 356 253
3rd yr 30843 31460 1930 130 366 259
4th yr 31679 32313 1983 133 376 266
5th yr 32554 33205 2037 137 386 274

LEVEL 3 1st yr 33756 34431 2113 142 400 284
2nd yr 34693 35387 2171 146 412 292
3rd yr 35658 36372 2232 150 423 300
4th yr 36650 37383 2294 154 435 308

LEVEL 4 1st yr 38010 38770 2379 160 451 320
2nd yr 39075 39856 2445 164 464 328
3rd yr 40171 40974 2514 169 477 338

LEVEL 5 1st yr 42282 43128 2646 178 502 355
2nd yr 43709 44584 2735 184 519 367
3rd yr 45192 46096 2828 190 536 380
4th yr 46731 47665 2924 196 554 393

LEVEL 6 1st yr 49205 50189 3079 207 584 414
2nd yr 50887 51904 3185 214 604 428
3rd yr 52627 53680 3294 221 624 442
4th yr 54486 55576 3410 229 646 458

LEVEL 7 1st yr 57336 58483 3588 241 680 482
2nd yr 59308 60494 3712 249 704 499
3rd yr 61454 62683 3846 258 729 517

LEVEL 8 1st yr 64940 66239 4064 273 770 546
2nd yr 67438 68787 4220 283 800 567
3rd yr 70535 71946 4414 296 837 593

LEVEL 9 1st yr 74403 75892 4656 313 883 625
2nd yr 77017 78557 4820 324 914 647
3rd yr 79997 81597 5006 336 949 672

CLASS 1 84505 86195 5288 355 1002 710
CLASS 2 89012 90792 5571 374 1056 748
CLASS 3 93517 95387 5852 393 1109 786
CLASS 4 98024 99985 6135 412 1163 824

Specified Callings
Employees who possess a relevant tertiary level qualifica-

tion and who are employed in the callings of Librarian (level
2/4) or Environmental Officer (level 5) shall be entitled to
annual salaries as detailed below:
Level 2/4 1st yr 29299 29885 1834 123 348 246

2nd yr 30843 31460 1930 130 366 259
3rd yr 32554 33205 2037 137 386 274
4th yr 34693 35387 2171 146 412 292
5th yr 38010 35387 2379 160 451 320
6th yr 40171 40974 2514 169 477 338

Level 5 1st yr 43709 43128 2646 178 502 355
2nd yr 43709 44584 2735 184 519 367
3rd yr 45192 46096 2828 190 536 380
4th yr 46731 47665 2924 196 554 393

SCHEDULE 2

CATERING EMPLOYEES AND TEA ATTENDANTS
(Government) AWARD 1982

Tea Attendants
Base Full Time Salary (per week)

$317.40
In addition to the above wage rates, service pay will be paid

for each year of service at the following rates per week:
$53.07 1st yr.
$57.98 2nd yr.
$62.24 3rd yr.

Staff employed on a part-time basis under the Catering,
Employees and Tea Attendants (Government) Award 1982 shall
continue to receive an additional 15% on top of their weekly
pay as provided in their Award.

EVERETT-SMITH & CO ENTERPRISE
BARGAINING AGREEMENT

No. AG 6 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Everett-Smith & Co Pty Ltd

and

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

No. AG 6 of 1997.

Everett-Smith & Co Enterprise Bargaining Agreement

SENIOR COMMISSIONER G.L. FIELDING

21 February 1997.

Order.
HAVING heard Ms V. Paul on behalf of the Applicant and Mr
L. McLaughlan on behalf of the Respondent, and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders:

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 15th day of January, 1997 entitled Everett-
Smith & Co Enterprise Bargaining Agreement be
registered as an industrial agreement and shall replace
the Everett-Smith & Co Enterprise Bargaining Agreement
No. AG 133 of 1995.

(Sgd.) G. L. FIELDING,
[L.S] Senior Commissioner.

Schedule.

1.—TITLE
This agreement will be known as the Everett-Smith & Co

Enterprise Bargaining Agreement and will replace registered
industrial agreement AG133 of 1995.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties Bound
4. Area and Scope
5. Date and Period of Operation
6. Application of Agreement
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7. No Extra Claims
8. Objectives of Agreement
9. Dispute Procedure

10. Consultative Processes
11. Training
12. Measures to Achieve Gains in Productivity,

Efficiency and Flexibility
13. Severance
14. Journey Cover
15. Monitoring of Agreement
16. Wages
17. Date and Signatures

3.—PARTIES BOUND
This agreement is made between Everett-Smith & Co Pty

Ltd (ESCO) and the Communications, Electrical, Electron-
ics, Energy, Information, Postal, Plumbing and Allied Work-
ers’ Union of Australia, Engineering and Electrical Division,
WA Branch (Union).

4.—AREA AND SCOPE
Subject to clause 6 below, this agreement applies to ESCO,

its employees who are members or eligible to be members of
the Union employed in the classifications set out in clause 16
below, and the Union and will operate within the State of
Western Australia.

It is estimated that the number of employees who will be
bound by the Agreement upon registration is 55.

5.—DATE AND PERIOD OF OPERATION
This Agreement will operate from 1 January 1996 and will

remain in force until 31 December 1997 or its earlier cessa-
tion in accordance with clause 6.

6.—APPLICATION OF AGREEMENT
(1) Specific Sites and Projects

(a) Where the parties to this agreement are also parties
to a written agreement which applies to a specific
project the parties agree to discuss whether the pro-
visions of this agreement will apply to that project in
lieu of the specific project agreement.

(b) If it is agreed that the specific project agreement ap-
plies then the conditions of this agreement shall not
apply.

(c) This agreement shall not apply to certain contracts
entered into by ESCO as determined from time to
time and agreed to by the parties to this agreement.

(d) Where a specific project or site agreement is appli-
cable to work undertaken by ESCO and the Union
are a party to that specific project or site agreement,
the specific project or site agreement shall take prec-
edence over this agreement.

(e) Where a specific project or site agreement is applicable to
work ESCO are contracted to carry out, and ESCO and
the Union is not a party to that specific project or site
agreement, it is agreed that the parties will discuss the
application of this agreement to that work.

(f) Where the parties are unable to agree upon the ap-
plicability or otherwise of this agreement to the work
both parties acknowledge the other party’s legal rights
to protect their respective interests.

(g) Both parties have the option of suspending this agree-
ment effective immediately, provided that the sus-
pension shall only extend to the application of this
agreement to the work on the specific project or site.

(2) If it is agreed that meaningful productivity increases can
be achieved, but this agreement cannot be implemented in full,
then wage increases available from this agreement may be in-
troduced on a “pro rata” basis. The increases available from
this agreement will be a maximum of those contained in clause
16—Wages.

(3) The parties agree that if, following a review of this agree-
ment by the parties and the Consultative Committee, it is agreed
that this agreement places and continues to place ESCO and
its employees at a competitive disadvantage, and/or produc-
tivity and flexibility have not improved then ESCO has the
option of reverting to work under the Electrical Contracting
Industry Award R22 of 1978 (Award ).

(4) No part of this agreement shall be used by the Union,
ESCO, or its employees as evidence or example before any
industrial tribunal or proceedings not directly concerned with
work covered under this agreement.

(5) No part of this agreement shall be otherwise used by the
Union, ESCO, or its employees as evidence or example be-
fore any industrial tribunal or any other electrical contractor.

(6) Pursuant to this agreement and its measures to achieve
gains in productivity, efficiency and flexibility, ESCO shall
provide the rates of pay prescribed in clause 16—Wages which
shall be paid in lieu of the minimum weekly rate provided for
in the award.

(7) This agreement shall operate in conjunction with the
Award. Where any inconsistency exists between this agree-
ment and the Award, this agreement will take precedence to
the extent of the inconsistency.

7.—NO EXTRA CLAIMS
(1) The employees and the union shall not pursue any extra

claims in relation to the Award, with the exception of future
State Wage Decisions, for the life of this agreement.

(2) Consistent with the Arbitrated Safety Net Adjustment
Principle any future safety net adjustment shall be absorbable
to the extent of any equivalent amount in rates of pay paid
pursuant to this agreement. Future safety net adjustments shall
not increase the wage rates contained at clause 16—Wages.

8.—OBJECTIVES OF AGREEMENT
(1) The parties acknowledge their commitment to the prin-

ciples of enterprise bargaining.
(2) The parties agree that as a result of this agreement, ESCO

need to achieve productivity improvements to continue to hold
a competitive edge within the market place by:

(a) heightening awareness and acceptance of account-
ability levels of all in the contracting process within
ESCO’s operations;

(b) encouraging ESCO’s employees to accept responsi-
bility in helping manage the total project perform-
ance including that of subcontractors;

(c) developing concepts of best practice, continuous
improvement and quality control to enhance produc-
tivity and efficiency;

(d) developing a co-operative and harmonious working
environment in the enterprise;

(e) developing better employee management practices
that promote shared concepts of skill formation,
learning, teamwork, participation, flexibility and
communication;

(f) introducing best practice procedures in workplace
health and safety and personnel management;

(g) developing and following procedures to eliminate lost
time and make better use of available working time,
eg, start and finish at the designated workplace at
normal start and finish times;

(h) establishing measures to ensure ordered relations
exist between ESCO and the union on ESCO’s work
sites.

(i) enhancing job satisfaction;
(j) improving ESCO’s competitiveness to help improve

job security.
(3) It is agreed that the measures in this agreement, properly

implemented and carried out, will assist in the achievement of
those objectives.

9.—DISPUTE PROCEDURE
(1) The Union undertakes to comply with the procedures

contained in Clause 27—Grievance Procedure and Special
Allowance of the Award without exception when any ques-
tion, dispute or difficulty arises between the Union and ESCO
in relation to the Award or this Agreement.

10.—CONSULTATIVE MECHANISMS
(1) Effective participation and acceptance of account-

ability levels in the construction process, and achievement
of the common goal and objectives of this agreement, are
enhanced by genuine consultation between ESCO and its
employees.
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(2) A Consultative Committee (Committee) may be estab-
lished within ESCO. The composition and size of Committee
shall be determined by the parties.

(3) The Committee will initially be chaired by ESCO’s State
Manager or nominee. A representative of the Union may at-
tend meetings. A representative of the Electrical Contractors’
Association of WA (ECA) may attend the meetings.

(4) The role of the Committee is to act as a forum for
consultation, guidance and advice between ESCO and its em-
ployees on matters such as monitoring and reviewing:

(a) implementation of this agreement and its objectives;
(b) determination of benchmarks, best practice and con-

tinuous productivity improvement;
(c) the skills formation programme and ancillary train-

ing;
(d) the productivity improvement programme;
(e) communication between ESCO and its employees;
(f) fostering a consultative and co-operative environment

and setting and accepting appropriate levels of ac-
countability and responsibility.

(5) The Committee is a consultative and advisory group and
it is recognised by all parties that final and overall account-
ability for company performance rests with ESCO.

(6) At the expiration of this agreement the Committee shall
disband.

11.—TRAINING
(1) Training Generally

(a) ESCO acknowledge the changing pace of technol-
ogy in the electrical contracting industry and the need
for employees to understand those changes and have
the necessary skill requirements to keep ESCO at
the forefront of the industry.

(b) The parties to this agreement recognise that in order
to increase the efficiency, productivity and competi-
tiveness of ESCO, a commitment to training and skill
development is required. Accordingly, the parties
commit themselves to:

(i) developing a more highly skilled and flexible
workforce; and

(ii) providing employees with career opportuni-
ties through appropriate training to acquire the
additional skills as required by ESCO.

(c) It is agreed that a training programme be developed
consistent with:

(i) the current and future skill needs of ESCO;
(ii) the size, structure and nature of ESCO;

(iii) the need to develop vocational skills relevant
to ESCO and the electrical contracting indus-
try.

(2) Trade Union Training
(a) An accredited shop steward or other employee nomi-

nated by the Union will be released from duty by
ESCO without loss of pay to attend a Trade Union
Training Authority course for a maximum of 4 days
in any one year

(b) ESCO is not obliged to release an employee from
duty in accordance with subclause 11(2)(a) above
unless:

(i) the Union gives ESCO reasonable notice in
writing of the intended course, such reason-
able notice being not less than 2 weeks;

(ii) in relation to an employee who is not a shop
steward, ESCO considers the course will ben-
efit such employee and agrees to release him/
her accordingly.

12.—MEASURES TO ACHIEVE GAINS IN
PRODUCTIVITY, EFFICIENCY AND FLEXIBILITY
(1) Award Matters
It is agreed between the parties that all work performed for

ESCO shall be performed in accordance with this agreement
and with the Award as varied by this agreement and in con-
junction with, where applicable, other industry agreements.

(2) Flexibility of Hours, Breaks and RDO’s
(a) It is agreed that employees will be flexible in the

following areas:
(i) where it is agreed between ESCO and the

majority of affected employee(s) ESCO may
reschedule ordinary working hours;

(ii) the spread of hours may be altered by agree-
ment between ESCO and the majority of em-
ployees in the plant or section(s) concerned;

(iii) agreement to reschedule ordinary working
hours and to alter the spread of hours shall not
unreasonably be withheld;

(iv) flexibility of rest periods and meal intervals
which may be staggered or otherwise arranged
at a time and in a manner to suit the conven-
ience of ESCO in conjunction with the provi-
sions in subclause 11(1)(e) and (f)—Hours, of
the Award;

(v) flexibility of rostering employees’ days off.
(b) It is agreed that when ESCO wish to reschedule an

RDO, ESCO will endeavour to provide reasonable
notice to the employee(s). RDO’s may be substituted
by agreement in accordance with the Award, which
agreement shall not unreasonably be withheld.

(3) Maintenance of Workplace
All employees are committed to ensure their workplace is

maintained in a clean and safe condition.
(4) Overtime

(a) Overtime will be worked in accordance with Clause
12—Overtime of the Award. In particular the em-
ployees agree to strictly adhere to subclause
12(2)(f)(i) and (ii)—Overtime, of the Award which
states as follows:

“(2)(f)(i) An employer may require any em-
ployee to work reasonable overtime
at overtime rates and such employee
shall work overtime in accordance
with such requirement.

(2)(f)(ii) The union party to this award, or
employee or employees covered by
this award, shall not in any way,
whether directly or indirectly, be a
party to or concerned in any ban,
limitation or restriction upon the
working of overtime in accordance
with the requirements of this
subclause.”

(b) Overtime may be worked on an RDO weekend as
required by ESCO. ESCO will endeavour to give
employees who are required to work on an RDO
weekend such prior notice as is reasonable in all the
circumstances.

(c) ESCO will introduce a roster system to endeavour
to allocate overtime hours in a fair and equitable man-
ner at ESCO’s discretion, provided that this will not
disadvantage ESCO in any way.

(d) In conjunction with the roster system ESCO will
select the employees required to work overtime ac-
cording to the needs of ESCO and the particular
project.

(e) When overtime has been scheduled and an em-
ployee has committed himself or herself to work
overtime, such commitment must be honoured.
Where an employee has a valid reason to be ab-
sent, in accordance with Award provisions, the
employee is obligated to advise ESCO, as soon
as possible prior to overtime commencement of
that fact and the reasons therefore, so that alter-
native arrangements may be made.

(5) Place of Start and Finish Work
It is agreed that all employees will be dressed and ready to

start work at their normal start time at the designated workplace
and work will finish at their normal finish time and place. On
construction work the workplace shall be deemed to be the
nearest ESCO compound or smoko shed.
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(6) Footwear
It is agreed that employees who have been issued with safety

footwear will have such safety footwear replaced on a fair
wear and tear basis. There shall be no automatic reissue of
footwear where an employee is placed on a new site.

(7) Uniforms and Clothing
(a) ESCO agrees to provide each employee with:

one pair boots
one winter jacket
suitable seasonal shirts

(b) It is agreed that employees issued with ESCO uni-
forms and clothing, in accordance with company
policy as amended from time to time, shall wear such
items during all work hours and each employee shall
maintain his/her uniform/clothing in a respectable
condition as approved by ESCO.

(c) It is agreed that employees who have been issued
with clothing will have such clothing replaced on a
fair wear and tear basis. There shall be no automatic
reissue of clothing where an employee is placed on a
new site.

(8) Care of ESCO Property
(a) It is agreed that employees will treat all property,

plant and equipment owned or hired by ESCO with
due care and respect to ensure replacement is kept to
a minimum. All property, plant and equipment shall
be returned to the designated storage area each day.

(b) A tradesperson or apprentice shall replace or pay for
any tools supplied by ESCO if lost through his/her
negligence.

(c) It is agreed that all employees are committed to re-
ducing the cost of maintenance and minimising theft
and time spent looking for equipment not returned
to its designated storage area.

(9) Care of Consumables
It is agreed that all employees are committed to ensure maxi-

mum usage of ESCO materials and consumables is achieved
and will exercise due care and precaution to prevent wastage.
All employees are committed to identifying further ways in
which wastage can be reduced.

(10) Quality Management
It is agreed that employees shall co-operate fully with the

development and implementation of ESCO quality manage-
ment systems and procedures, and will continually strive to
improve the quality of the products and services supplied by
ESCO. Employees are committed to reduce rework and com-
plete tasks the first time, and eliminate the need to return to
finish incomplete work.

(11) Co-operation Between Employees and Supervisors
(a) It is agreed that employees shall assist in the man-

agement of efficiency and production of sites by ad-
vising the supervisory staff at the earliest available
opportunity if:

(i) it is anticipated that a material shortfall may
occur, and if a shortfall does occur;

(ii) faulty hand tools are on site;
(iii) production is likely to be delayed or is delayed

by other trades;
(iv) work is not being installed in accordance with

the specifications or with SAA Wiring Rules.
(b) Employees will take an active role to ensure that

sufficient quantities and correct types of materials
are available at the job site to maximise time at the
workface.

(c) Employees will take an active role in tool box meet-
ings to eliminate safety hazards.

(12) Use of Expertise and Duties
(a) It is agreed that employees who have undertaken

the appropriate training or obtained the appropri-
ate license to operate plant and equipment, such
as cherry pickers, boom lifts and hiab trucks, will
exercise these skills or use such licenses when
required to by ESCO.

(b) Employees’ duties shall include any work for which
the employee has requisite qualifications required in
connection with the electrical contracting industry.

(c) The parties shall use their best endeavours to avoid
demarcation disputes.

(13) Qualified Personnel
Leading Hands are able to work on the tools until the ad-

ministrative requirements of the project is such that this is not
practical.

(14) Rest Period
(a) A rest period of 10 minutes shall be allowed in ac-

cordance with the following:
 (i) Subject to the provisions of this paragraph, a

rest period of 10 minutes from the time of ceas-
ing to the time of resumption of work shall be
allowed each morning.

(ii) The rest period shall be counted as time off
duty without deduction of pay and shall be
arranged at a time and in a manner to suit the
convenience of the employer.

(iii) Refreshments may be taken by an employee
during the rest period but the period of 10 min-
utes shall not be exceeded under any circum-
stances.

(iv) An employer who satisfies the Commission
that any employee has breached any condition
expressed or implied in this paragraph may be
exempted from liability to allow the rest pe-
riod.

(b) This arrangement may be altered to suit the conven-
ience of ESCO.

(c) Smoking is not permitted in ESCO offices, includ-
ing site offices, toilet facilities, lunchrooms, motor
vehicles and other ESCO facilities.

(15) Unauthorised Absences
(a) ESCO shall:

(i) arrange an employee’s ordinary hours of work
which shall average 38 hours per week; and

(ii) select the method of implementation of the 38
hour week.

(b) An employee shall present himself or herself for duty
and remain on duty during the ordinary hours of work.

(c) ESCO shall be under no obligation to pay for any
hours not worked during those ordinary hours un-
less it is an authorised absence in accordance with:

(i) the Award provisions; or
(ii) an instruction from ESCO that the employee

may leave site without loss of pay.

(16) Safety Disputes
(a) Where an ESCO employee is affected by a safety

dispute an employee shall comply with ESCO in-
structions to either:

(i) continue work when the area in which the
employee is working is not affected by the con-
dition giving rise to the dispute; or

(ii) accept a transfer to work in an area of the site
not affected by the condition giving rise to the
dispute; or

(iii) accept a transfer from one site to another site;
or

(iv) leave the site without loss of pay.
(b) An employee who does not comply with ESCO in-

structions shall forfeit wages for time not worked.

(17)(a) Inclement Weather (Wet)
(i) Where an ESCO employee is affected by in-

clement wet weather, the employee will re-
main on site and continue work as normal,
provided that the area in which the employee
is working is not affected by the inclement
weather, that the amenities are accessible and
there is first aid and occupational safety and
health coverage on site.
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(b) Inclement Weather (Hot)
(i) Where an ESCO employee is affected by in-

clement hot weather being whether at a cer-
tain temperature agreed by the parties, then
the following procedures will apply:

(i) where an employee is working in an
area or external area which is effected
by the inclement hot weather, they may
be allowed to leave the site without loss
of pay;

(ii) where an employee is carrying out
work in an airconditioned area, say will
remain at the site and continue work-
ing;

(iii) where the area in which the employee
is working is artificially cooled, the
employee will remain on site and carry
on working;

(iv) where the site has a mixture of hot
and cool areas, those employees
working in the areas affected by the
inclement hot weather can elect a
transfer to a cooler area and remain
at work.

(c) An employee will not be affected by inclement
weather unless by virtue of the weather conditions it
is not reasonable and is not safe for work to con-
tinue.

(d) An employee fails to comply with this subclause,
agrees to forfeit wages for time not worked.

(18) All Other Disputes
(a) Where an ESCO employee is affected by any other

dispute an employee shall comply with ESCO in-
structions to either:

(i) continue work when the area in which the
employee is working is not affected by the con-
dition, situation or grievance giving rise to the
dispute; or

(ii) accept a transfer to work in an area of the site
not affected by the condition, situation or griev-
ance giving rise to the dispute; or

(iii) accept a transfer from one site to another site;
or

(iv) leave the site without loss of pay.
(b) An employee who does not comply with ESCO in-

structions shall forfeit wages for time not worked.
(19) Movement of Material
It is agreed that employees will, where reasonably safe to do

so, and in compliance with WorkSafe’s requirements, load and
unload materials, plant and equipment from delivery vehicles
and move such materials, plant and equipment as required
without impediment.

(20) New Technology
It is agreed that employees will fully utilise all new techno-

logical advances implemented by ESCO including, but not
limited to, technological advances in relation to materials,
methods, plant and equipment.

(21) Work on Ladders
It is agreed that employees will work on ladders where they

are required to do so and such work complies with the Occu-
pational Safety and Health Act.

(22) Client Satisfaction
(a) The employees will take an active role in ensuring

client satisfaction and acknowledge that client rela-
tionships are important to the growth of ESCO and
its ability to offer continuing employment to its em-
ployees. All employees agree to treat customers with
courtesy and respect and to consider the customers’
interests in their actions.

(b) ESCO and its employees recognise that a commit-
ment to complete the project work on time and on
budget is essential to the ongoing viability of the
company and the prospects of long term employment
of employees.

(23) Commissioning Allowance
A tradesperson will not receive a commissioning allowance

for miscellaneous pre-commissioning. A tradesperson shall not
receive a commissioning allowance unless that tradesperson
is appointed by ESCO to the position of a commissioning
tradesperson for a defined period.

(24) Provision of Safety Personnel
In the commercial sector of ESCO’s operations, ESCO will

endeavour to provide appropriately trained safety personnel
to attend on site where, as a result of a dispute, ESCO’s em-
ployees are unable to continue work due to the absence of
appropriately trained safety personnel.

(25) First Aid Training
The parties are committed to improving the safety of per-

sonnel by ensuring adequate employees are competently trained
in an approved basic first aid course.

13.—SEVERANCE
ESCO agrees to increase contributions towards the sever-

ance scheme facility administered by the ECA to $50.00 per
week for each eligible employee of ESCO, effective from Feb-
ruary 1996.

14.—JOURNEY COVER
ESCO agrees to provide journey cover for each employee

travelling to and from work, only where such travel is not
covered under the relevant workers’ compensation legis-
lation.

15.—MONITORING OF AGREEMENT
The parties to this agreement shall continually monitor the

development of the agreement and shall review the effect of
this agreement three months prior to its expiration.

If it is felt by the employees that the interpretation of this
agreement places them at a disadvantage then the parties shall
reconvene to resolve the issue.

16.—WAGES
(1)  The following weekly wage rates will apply from the

first full pay period to commence on or after 1 January 1996,
subject to registration of this Agreement in the Western Aus-
tralian Industrial Relations Commission and the successful
implementation of the principles contained within this docu-
ment.

Beginning of Beginning of Beginning of Beginning of
1st full pay 1st full pay 1st full pay 1st full pay
period to period to period to period to

commence commence commence commence
on or after on or after on or after on or after

..1.../..1.../96 ..1.../..7../96 ..1.../..1.../97 ..1../..7../97

Electrical Installer $542.43 $562.77 $583.87 $605.77
Electrical Fitter $542.43 $562.77 $583.87 $605.77
Electronics Tradesperson $636.71 $660.59 $685.36 $711.06
Electrician Special Class $570.06 $591.44 $613.62 $636.63
Instrument Fitter/

Electrician Grade 2 $578.84 $600.55 $623.07 $646.43
Instrument Fitter/

Electrical Grade 1 $562.51 $583.60 $605.49 $628.20
Linesperson Grade 1 $542.43 $562.77 $583.87 $605.77
Cable Jointer $542.43 $562.77 $583.87 $605.77
Linesperson Grade 2 $521.88 $541.45 $561.76 $582.82
Electrical Assistant $459.59 $476.83 $494.71 $513.26

Apprentices
1st Year $211.55 $219.48 $227.71 $236.25
2nd Year $276.64 $287.01 $297.78 $308.94
3rd Year $363.43 $377.06 $391.19 $405.87
4th Year $428.52 $444.59 $461.26 $478.56

(2) Apprentices will be paid wages at the appropriate
percentage shown in the Award, ie. 39%, 51%, 67%, 79%,
of the Electrical Installer’s rate referred to in subclause
14(1) above.

(3) The above weekly wage rates are paid in lieu of the rate
of wages and safety net adjustment payment pursuant to
subclause 2 of the First Schedule—Wages, of the Award, and
are exclusive of allowances and other special payments pay-
able pursuant to the Award.
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17.—DATE AND SIGNATURES
FOR AND ON BEHALF OF EVERETT-SMITH & CO
PTY LTD
Y.E. Smith (Signed) Terry Long (Signed)
SIGNED WITNESSED

Manager
 TITLE

24/12/96
DATE

THE COMMON SEAL OF THE COMMUNICATIONS,
ELECTRICAL, ELECTRONICS, ENERGY,
INFORMATION, POSTAL, PLUMBING AND ALLIED
WORKERS’ UNION OF AUSTRALIA, ENGINEERING
AND ELECTRICAL DIVISION, WA BRANCH was hereto
affixed in the presence of:
Les McLaughlan (Signed) P.Carter (Signed)
SIGNED WITNESSED

Organiser Affix Seal
TITLE COMMON SEAL

19.12.96
DATE

FORRESTFIELD CBH GRAIN SILO
CONSTRUCTION PROJECT AGREEMENT 1996

No. AG 328 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Transfield Construction Pty Ltd

and

The Automotive, Food, Metals, Engineering, Printing And
Kindred Industries Union Of Workers—Western Australian

Branch & Others.

No. AG 328 of 1996.

Forrestfield CBH Grain Silo Construction Project
Agreement 1996.

SENIOR COMMISSIONER G.L. FIELDING.

12 February 1997.

Order.
HAVING heard Mr K.J. Dwyer on behalf of the Applicant
and Mr G.C. Sturman on behalf of the Automotive, Food,
Metals, Engineering, Printing and Kindred Industries Union
of Workers, Western Australian Branch and the Communica-
tions, Electrical, Electronic, Energy, Information, Postal,
Plumbing and Allied Workers Union of Australia, Engineer-
ing and Electrical Division, WA Branch, and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 5th day of December, 1996 entitled
Forrestfield CBH Grain Silo Construction Project Agree-
ment 1996 be registered as an industrial agreement.

(Sgd.) G.L. FIELDING,
[L.S] Senior Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the Forrestfield CBH

Grain Silo Construction Project Agreement 1996.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Scope
4. General Conditions of Employment
5. Intent
6. Safety Footwear/Clothing
7. Site Allowance
8. Special Productivity Payment
9. Improvement Measures

10. Project Entry Requirements
11. Workforce Meetings
12. Superannuation
13. Resolution of Disputes
14. Wage Rates
15. Journey Cover
16. No Extra Claims
17. Term
18. Signatories to Agreement

3.—AREA AND SCOPE
This Agreement shall apply to Transfield Construction Pty

Ltd and 32 of its employees, who are employed on the con-
struction of the CBH Grain Silos at Forrestfield, and are mem-
bers or eligible to be members of the unions listed hereunder,
and are bound by the following Awards and to the Unions listed
hereunder—

Awards
Metal Trades (General) Award 1966 Part II No. 13 of 1965
Engine Drivers (Building and Steel) Construction Award
No. 20 of 1973
Building Trades (Construction) Award
Electrical Contracting Industry Award R22 of 1978
Unions
Automotive, Food, Metals, Engineering, Printing & Kin-
dred Industries Union of Workers—Western Australian
Branch.
Communications, Electrical, Electronic, Energy, Informa-
tion, Postal, Plumbing and Allied Workers Union of Aus-
tralia, Western Australian Branch.
Construction, Mining, Energy Timberyards, Sawmills and
Woodworkers Union of Australia—WA Branch.

4.—GENERAL CONDITIONS OF EMPLOYMENT
Except as provided in this Agreement, the terms and condi-

tions of each employee covered by this Agreement shall be as
prescribed in the Award by which the employee would be bound
if not for this Agreement and where the provisions of such
Award are inconsistent with the provisions of this Agreement,
the provisions of this Agreement shall prevail.

Further, the Employer will not engage in flat payments
or such other arrangements which do not provide condi-
tions of employment equal to the relevant award and this
agreement.

5.—INTENT
This Agreement is designed to enable employers, employ-

ees and their union(s) to co-operate with the objective of en-
suring a successful and timely completion of the project.

All parties are committed to:
- providing high standards of occupational health and

safety on the site;
- promoting the concept of adaptable, committed, ver-

satile, highly skilled employees;
- increasing job satisfaction for all project personnel;
- eliminating industrial relations lost time by the reso-

lution of conflicts in accordance with agreed proce-
dures;

- achieving a productive and efficient working envi-
ronment on the project;

- facilitating a co-operative approach to employment
relationships;

- taking steps to improve and enhance communi-
cation between employees and management/su-
pervisors.
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6.—SAFETY FOOTWEAR/CLOTHING
(1) Each employee upon commencement of employment with

the named signatories to the Agreement shall be provided with
one pair of safety boots free of charge.

(2) Each employee shall be paid a flat allowance of six cents
per hour, for each hour worked to compensate the employee
for the requirement to wear safety footwear (boots) and to
permit the employee to replace their safety footwear (boots)
as required.

(3) All new employees on the project shall be supplied with
2 sets of clothing as soon as is practicable after their com-
mencement on the project, unless the employer has previously
issued such clothing and that clothing is in good condition.

(4) Each employee on the project who has been employed
for a continuous period of two weeks between the period 1
May and 1 October shall be supplied with one bluey jacket.

7.—SITE ALLOWANCE
A site allowance of $2.40 per hour for each hour worked

shall be paid in recognition of the disabilities associated in
carrying out construction on commissioning work on the site
and such payment shall be in lieu of all prescribed disability
allowances in the named Awards.

8.—SPECIAL PRODUCTIVITY PAYMENT
In keeping with the intent of this Agreement, each employee

shall accrue a payment of $50.00 per week. This payment shall
not accrue in any week in which the employee is involved in
or engages in industrial action, bans or limitations.

The accrual of the payment shall not be affected where the
employee attends a meeting authorised in advance by the
project management.

9.—IMPROVEMENT MEASURES
In order to achieve the main aims of improved productivity,

efficiency and flexibility, the following measures will be im-
plemented.

(1) Occupational Health & Safety—Improved safety proce-
dures and the monitoring of methods will reduce durations of
time lost through injury. With the co-operation of all concerned
and a determined commitment from management gains will
be made in this area.

(2) Self-supervision—In keeping with the overall aims
and objectives of this Agreement, and as a reflection of
the company’s faith in the ability and dedication of its em-
ployees, it is a further aim of this Agreement to promote
the concept of self-supervision within its workforce on the
project.

Employees are to be encouraged to use their initiative and
self-discipline to ensure that their work is completed without
excessive supervision. Employees shall also be encouraged to
contribute ideas for productivity and efficiency enhancements.

Employees should at all times share with management a sense
of responsibility for safety and quality of work at the workplace.
A culture of dual commitment and responsibility is essential
for the success of this project and for optimal job satisfaction
and personal development.

(3) The company reserves the right to determine the selec-
tion of employees when there is a requirement to reduce the
workforce. The primary consideration for retention will be skill
and competence. However, should the skill and competence
of individuals within the various classifications be of equal
standing, length of service will be used to determine the prior-
ity for termination.

10.—PROJECT ENTRY REQUIREMENTS
(1) To reinforce a safe site policy, access to the project will

be restricted.
(2) Any official of a union party to this Agreement shall

where practicable give site management appropriate notice of
their intention to visit the project. On arrival at the project
work site the visiting official(s) shall first call at the site office
and introduce themselves to site management prior to pursu-
ing any bona fide union duties on site.

(3) Union official(s) shall produce their union accreditation
in accordance with the relevant award and observe the safety
provisions for entry to the site.

11.—WORKFORCE MEETINGS
Where practicable twenty-four (24) hours notice of union

workforce meetings shall be given to the employer by the rel-
evant full-time union official. Where such meetings are con-
vened to discuss union matters or other issues they shall occur
at the most convenient time for programming of work, i.e.
prior to commencement of work, shift breaks, lunch time or
smoko, etc.

12.—SUPERANNUATION
The respondents to this Agreement undertake to make con-

tributions to an appropriate occupational superannuation fund
which meets the approved standards at the prevailing rate for
the engineering construction industry.

13.—RESOLUTION OF DISPUTES
The parties to this Agreement undertake to eliminate indus-

trial disputation by strict adherence to the following proce-
dure:

 (1) Where a question, dispute or difficulty arises, the
employee concerned or his/her Shop Steward shall
initially discuss the matter with their immediate Su-
pervisor.

(2) If the question, dispute or difficulty is still unresolved
by the discussion referred to in subclause (1) hereof,
the employee together with his/her Shop Steward and
their Supervisor shall discuss and attempt to resolve
the dispute with the Project Manager.

(3) Where the foregoing discussions fail to resolve the
matter of concern, it shall be referred to a Senior
Management representative and the relevant Union
organiser, at which stage the parties shall then initi-
ate steps to resolve the grievance as soon as possi-
ble.

(4) While the steps in subclauses (1), (2) and (3) hereof
are being followed, industrial action shall not be
taken.

(5) If the question, dispute or difficulty remains unre-
solved, either party may refer the matter to the West-
ern Australian Industrial Relations Commission,
provided that any party reserves the right to refer an
issue to the Commission at any time.

(6) The parties will give each other the earliest possible
advice of any problem which may give rise to a griev-
ance or dispute.

(7) The employer will ensure that all practices applied
during the operation of the procedure are in accord-
ance with safe working principles and consistent with
established project custom and practices.

(8) At all stages of this process, the emphasis shall be
on a negotiated settlement at the project level.

14.—WAGE RATES
In accordance with the successful operation of this Enter-

prise Agreement and a continued commitment from all par-
ties, wage increases as set out herein shall be payable from the
beginning of the first pay periods, to commence on or after the
dates specified in the schedule.

These wage increases are dependent on an ongoing commit-
ment to and implementation of, the efficiencies detailed herein.
Any additional/supplementary Safety Net Adjustment(s) aris-
ing from a decision of the Western Australian Industrial Com-
mission that may apply during the currency of this Agreement
is deemed to be absorbed within the wage rates specified herein.

(1) Wage Rates for Classifications—Metal Trades (General)
Award 1966—Part II Construction Work.
Classification Rate Per Rate Rate Rate

Week From Per Week Per Week Per Week
Commencement of From From From

Project 1.8.96 1.12.96 1.4.97
$ $ $ $

Welder—Special Class 576.40 590.81 611.49 629.83
Welder  566.54 580.70 601.02 619.05
Boilermaker 566.54 580.70 601.02 619.05
Pipe Fitter 566.54 580.70 601.02 619.05
Certificated Rigger or Scaffolder 539.22 552.14 571.46 588.60
Rigger or Scaffolder—Other 519.45 532.44 551.08 567.61
Tradesmen—the greater part of whose
time is occupied in marking off and/or
template making 571.40 585.70 606.20 624.40
Tradesman 566.54 580.70 601.02 619.05
Tradesperson’s Assistant 487.08 499.26 516.73 532.23
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Classification Rate Per Rate Rate Rate
Week From Per Week Per Week Per Week

Commencement of From From From
Project 1.8.96 1.12.96 1.4.97

$ $ $ $
Tradesperson’s Assistant—who from
 time to time uses a grinding machine 490.56 502.82 520.42 536.03
Crane Attendant and Dogperson 519.45 532.44 557.08 567.61
Labourer 462.96 474.53 491.14 505.87
Note 1: The above “EBA Rate Per Week” excludes Award provisions relating to tool and
leading hand allowances.

(2) Wage Rates for Classifications—Engine Drivers (Build-
ing and Steel Construction) Award.
Classification Rate Per Rate Rate Rate

Week From Per Week Per Week Per Week
Commencement of From From From

Project 1.8.96 1.12.96 1.4.97
$ $ $ $

Mobile Crane Operators
- up to 8 tonnes 534.86 547.62 565.94 582.18
- 8 to 15 tonnes 546.83 559.89 578.63 595.26
- 15 to 40 tonnes 557.00 570.32 589.42 606.37
- 40 to 80 tonnes 565.02 578.53 597.93 615.14
- 80 to 100 tonnes 571.12 584.79 604.41 621.81
- 100 to 140 tonnes 580.22 594.11 614.06 631.75
- 140 to 180 tonnes 592.19 606.38 626.75 644.81
- 180 to 220 tonnes 608.23 622.82 643.77 662.35
- Over 220 tonnes 629.05 644.17 665.85 685.09

Note: The above “EBA Rate Per Week” contains all relevant Award provisions.

(3) Wage Rates for Classifications—Building Trades Con-
struction.
Classification Rate Per Rate Rate Rate

Hour From Per Hour Per Hour Per Hour
Commencement of From From From

Project 1.8.96 1.12.96 1.4.97
$ $ $ $

Carpenter Joiner Stonemason
 Stoneworker 14.78 15.12 15.61 16.05
Bricklayer 14.64 14.98 15.47 15.91
Labourers
Group 1 14.19 14.53 15.02 15.45
Group 2‘ 13.71 14.03 14.50 14.92
Group 3 13.34 13.65 14.11 14.52
Group 4 12.44 12.74 13.16 13.54

(4) Wage Rates for Classifications—Electrical Contracting
Industry Award.
Classification Rate Per Rate Rate Rate

Week From Per Week Per Week Per Week
Commencement of From From From

Project 1.8.96 1.12.96 1.4.97
$ $ $ $

Level 1
Electronics Tradesman 690.55 707.81 732.58 754.56
Level 2
Electrician—Special Class 622.80 638.37 660.71 680.53
Instrument Fitter/Electrical Grade 2 631.74 647.53 670.19 690.30
Level 3
Electrical Installer 594.73 609.60 630.94 649.86
Electrical Fitter 594.73 609.60 630.94 649.86
Level 5
Electrical Assistant 510.52 523.28 541.59 557.84
NOTE: The above “EBA Rate per Week” excludes award provisions relating to Grievance
procedure and Special Allowance, Licence Allowance and Tool Allowance.

15.—JOURNEY COVER INSURANCE
As a term of this agreement, employees employed pursuant

to this agreement shall be provided with Journey Cover Insur-
ance at no cost to themselves.

16.—NO EXTRA CLAIMS
A condition of this Agreement is that the Unions on the

project will make no further claims on the employers re-
spondent to this Agreement over conditions set out in this
Agreement for the life of the construction phase of the
project.

The union reserves its rights for unforeseen or exceptional
circumstances that impacts on employees wages and condi-
tions to raise such matters and if such matters are still in dis-
pute may use the Western Australian Industrial Relations
Commission to have the matter(s) arbitrated.

17.—TERM
This Agreement shall have effect from the date of commence-

ment of work on site and shall remain in force until practical
completion of the Project.

18.—SIGNATORIES
Transfield Construction Pty Ltd indecipherable            (Signed)
Date 2/12/96
Witness indecipherable            (Signed)
Date 2/12/96

The Automotive, Food, Metals, Engineering
Printing and Kindred Industries Union of
Workers—Western Australian Branch J Sharp-Collett (Signed)
Date 20/11/96
Witness
Date

Communications, Electrical, Electronic,
Energy, Information, Postal, Plumbing
and Allied Workers Union of Australia
—WA Branch P. Carter (Signed)
Date 29/11/96
Witness L. McLaughlin   (Signed)
Date 29/11/96

Construction, Mining, Energy, Timberyards,
Sawmills and Woodworkers Union of
Australia—WA Branch J. McDonald    (Signed)
Date 2/12/96
Witness  indecipherable  (Signed)
Date 2/12/96

GORDON & GOTCH LIMITED ENTERPRISE
BARGAINING AGREEMENT 1997

No. AG 43 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Shop, Distributive and
Allied Employees’ Association

of Western Australia

and

Gordon & Gotch Ltd.

No. AG 43 of 1997.

COMMISSIONER J.F. GREGOR.

7 March 1997.

Order.

REGISTRATION OF AN INDUSTRIAL AGREEMENT
No. AG 43 OF 1997.

HAVING heard Ms K Cameron on behalf of the first named
party and no appearance (by prior arrangement) on behalf of
the second named party, and by consent, the Commission, pur-
suant to the powers conferred on it under the Industrial Rela-
tions Act, 1979 hereby orders—

THAT the document titled the Gordon & Gotch Lim-
ited Enterprise Bargaining Agreement 1997, filed in the
Commission on 3 February 1997, be and is hereby regis-
tered as an Industrial Agreement.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

1.—TITLE
This Agreement shall be known as the “Gordon & Gotch

Limited Enterprise Bargaining Agreement 1997, No. AG 43
of 1997.”

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Scope
4. Parties Bound
5. Term of Agreement
6. Relationship to Award
7. Wages
8. Sick Leave Bonus
9. Rostered Days Off

10. Meal Money
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11. Redundancy Package
12. Grievance Procedure
13. Signatories

3.—AREA AND SCOPE
The area and scope of this Agreement shall be that prescribed

in the Shop and Warehouse (Wholesale and Retail Establish-
ments) State Award 1977 No. R32 of 1976 (“the Award”) as
amended from time to time, insofar as it applies to employees
of Gordon & Gotch Limited.

4.—PARTIES BOUND
This Agreement shall apply to and be binding on Gordon &

Gotch Limited (“the Company”), and The Shop, Distributive
and Allied Employees’ Association of Western Australia (“the
union”) and shall apply to all employees employed at the Com-
pany’s operation in Perth, who are employed in the callings
listed herein.

It is estimated that 40 employees will be bound by this Agree-
ment upon registration.

5.—TERM OF AGREEMENT
(1) This Agreement shall operate from 1 February 1997 and

shall expire on 31 January 1999.
(2) The parties to this Agreement shall begin negotiations

for a new Agreement at least 3 months prior to the expiration
of this Agreement.

(3) Following its expiry, the Agreement shall continue to
operate until varied by the parties or replaced by another Agree-
ment.

6.—RELATIONSHIP TO AWARDS
(1) This Agreement shall be read and interpreted wholly in

conjunction with the Award, as varied from time to time, as
identified in Clause 3.—Area and Scope, of this Agreement.

(2) Where there is any inconsistency between this Agree-
ment and the Award, this Agreement shall prevail to the extent
of that inconsistency. Where this Agreement is silent, Award
provisions shall apply.

7.—WAGES
(1) Full Time Employees
The following wage rates shall come into effect on the first

full pay period on or after the dates listed below and represent
an 8.5% increase. The wage rates are for 38 ordinary hours
per week.

Current 1Feb. 1 Dec. 1 July 1 Nov.
Rate 1997 1997 1998 1998

Warehouse
Employee
Level 1, Year 3 $429.45 $442.33 $448.97 $457.95 $467.11
Forklift Driver $437.85 $450.99 $457.75 $466.91 $476.24
Warehouse
Employee
Level 2, Year 2 $443.94 $457.26 $464.12 $473.40 $482.87
Warehouse
Employee
Level 3, Year 3 $450.14 $463.64 $470.60 $480.01 $489.61

(2) Part Time Employees
Part time employees shall receive payment for ordinary hours

of work at an hourly rate of one thirty eighth of the appropri-
ate rate prescribed by subclause (1) of this clause.

(3) Casual Employees
A casual employee shall be paid one thirty eighth of the ap-

propriate rate prescribed in subclause (1) of this clause, and in
addition a loading in accordance with the following scale for
all ordinary hours of work:

(a) Where the casual engagement on any day is for a
full day’s work, a loading of 20%;

(b) Where the casual engagement on any day is for less
than a full day’s work, a loading of 25%.

(4) This Agreement shall not operate to cause any employee
to suffer a reduction in an overaward payment.

(5) All allowances, as prescribed by the Award, shall be in-
creased in line with the wage increases as detailed in subclause
(1) of this clause.

8.—SICK LEAVE BONUS
(1) As an incentive to reduce absenteeism, a sick leave at-

tendance bonus shall be paid each year in recognition of at-
tendance at work on a consistent basis over the twelve month
period Christmas 1996 to Christmas 1997 and the twelve month
period Christmas 1997 to Christmas 1998. Payment for each
year shall be determined as follows:

Nil Days Sick—50% of the Employee’s Ordinary Weekly Wage
1 Day Sick—40% of the Employee’s Ordinary Weekly Wage
2 Days Sick—30% of the Employee’s Ordinary Weekly Wage
3 Days Sick—20% of the Employee’s Ordinary Weekly Wage
4 Days Sick—10% of the Employee’s Ordinary Weekly Wage
5 Days Sick—Nil
(2) Payment in accordance with subclause (1) of this clause

shall be made in the week prior to Christmas each year.
(3) Payment in accordance with subclause (1) of this clause

shall not be deducted from an employee’s accrued sick leave
entitlement.

9.—ROSTERED DAYS OFF
The parties have agreed that the system of a Rostered Day

Off, (R.D.O.), for all full time employees shall be continued
for the term of this Agreement.

(1) Full time employees shall be rostered to work ordi-
nary hours over not more than 19 days in any four week
roster cycle. Employees shall be rostered to work eight
ordinary hours for each of the 19 days in the four week
roster cycle.

(2) By mutual agreement between the Company and an em-
ployee, an employee may accumulate up to five R.D.O.’s in
any calendar year. Accumulated R.D.O.’s may be added to the
employee’s annual leave, or taken at another time as mutually
agreed between the employee and the Company.

10.—MEAL MONEY
(1) An employee shall be paid a meal allowance of $7.00

when he or she is required to continue working after the usual
finishing time for more than two hours.

(2) Meal money may be paid prior to the meal period on the
day upon which the overtime is worked, or as part of the nor-
mal weekly wage.

(3) The meal allowance shall be increased in line with the
wage increases as prescribed by subclause (1) of Clause 7—
Wages.

11.—REDUNDANCY PACKAGE
As part of the restructuring of the Company’s business a

voluntary redundancy package is being offered to affected
employees as follows:

(1) Four (4) weeks pay in lieu of notice;
(2) Four (4) weeks pay for every year of service or part

thereof , provided that payment is not to exceed the
payment which would have been due for the period,
had the employee worked to his or her normal retire-
ment age (65);

(3) Payment of the employee’s accumulated sick leave
entitlement;

(4) Long Service Leave to be paid on a pro-rata basis
and to be calculated from the employee’s date of com-
mencement of service;

(5) Annual leave accrued to the date of termination will
be paid with 17.5% leave loading;

(6) An additional eight (8) weeks payment will be made
to employees whose age exceeds 40 years, except-
ing where an employee takes advantage of subclause
(7) of this clause;

(7) Employees securing alternative employment follow-
ing notice of redundancy shall be entitled to leave
the Company’s employment prior to the termination
date and shall receive the redundancy benefits as
specified in this clause;

(8) Written details of the composition of the payment
shall be provided to employees accepting the redun-
dancy package together with a written record of serv-
ice and separation certificate;
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(9) Superannuation entitlements will be paid out in ac-
cordance with Superannuation Fund Trust Deeds and
subject to relevant Government Legislation. The
Gordon and Gotch Superannuation Fund provides
for fully vested benefits;

(10) Assistance will be provided to employees to obtain
alternative permanent employment.

12.—GRIEVANCE PROCEDURE
(1) Any question, dispute or difficulty arising from this Agree-

ment shall be dealt with in accordance with the following pro-
cedure:

(a) The matter shall first be discussed between the em-
ployee affected and the appropriate supervisor. The
employee may choose to be represented by the un-
ion delegate.

(b) If not settled the matter shall be discussed between
the employee, an accredited representative of the
union and the appropriate representative of the Com-
pany.

(c) If not settled the matter shall be discussed between
an official of the union and an appropriate representa-
tive of the Company.

(2) While the matter in dispute is being discussed in accord-
ance with the procedure, as prescribed in subclause (1) of this
clause, work shall continue and the status quo as applying be-
fore the dispute shall be maintained. No party shall be preju-
diced in relation to the final settlement by the continuance of
work in accordance with this clause.

(3) It will be open to either party at any time to seek the
assistance of the Western Australian Industrial Relations Com-
mission in resolving any dispute.

13.—SIGNATORIES
For and on behalf of The
Shop, Distributive and Allied Employees’
Association of Western Australia:
............................Signed............................
Signature Date: 17 January 1997
Joe Bullock
Name of Signatory
General Secretary
Position of Signatory
For and on behalf of
Gordon & Gotch Limited:
............................Signed............................
Signature Date: 30 January 1997
Robert Carter
Name of Signatory
Operations Manager W.A.
Position of Signatory

GOVERNOR’S ESTABLISHMENT GARDENING
STAFF ENTERPRISE AGREEMENT 1996

No. AG 15 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch and Others

and

Official Secretary to His Excellency the Governor of
Western Australia.

No. AG 15 of 1997.

COMMISSIONER J.F. GREGOR.

27 February 1997.

Order.

REGISTRATION OF AN INDUSTRIAL AGREEMENT
No. AG 15 OF 1997

HAVING heard Mr R. Ho on behalf of the first named party
and Mr K. Skipworth on behalf of the second named party,
and by consent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders:

THAT the document titled the Governor’s Establish-
ment Gardening Staff Enterprise Agreement 1996, filed
in the Commission on 21 January 1997, be and is hereby
registered as an Industrial Agreement.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

1.—TITLE
This Agreement shall be known as the “Governor’s Estab-

lishment Gardening Staff Enterprise Agreement 1996” No. AG
15 of 1996.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties Bound by Agreement
4. Scope
5. Effect of Agreement
6. Duration of Agreement
7. Shared Vision and Mission for Government House
8. The Consultative Process to Achieve This Agreement
9. What Do We Want to Achieve Through Enterprise

Bargaining
10. Objectives of this Agreement
11. The Issues
12. Workplace Improvement and Performance Indica-

tors
13. Productivity Measurement
GENERAL CONDITIONS OF EMPLOYMENT
14. Definitions
15. Contract of Employment
16. Hours of Duty
17. Overtime
18. Meal Breaks
19. Confidentiality
20. Wages
21. Wages Review
22. Higher Duties Allowance
23. Annual Leave
24. Leave Without Pay
25. Sick Leave
26. Bereavement Leave
27. Long Service Leave
28. Public Holidays
29. Training
30. Uniforms and Protective Clothing
31. Grievance Settlement Procedure
32. Tools
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33. Rest Room
34. Signatures of the Parties

Schedule A
Schedule B

3.—PARTIES BOUND BY AGREEMENT
This agreement is made between the Official Secretary to

His Excellency the Governor of Western Australia and the
Australian Liquor, Hospitality and Miscellaneous Workers
Union, Miscellaneous Workers Division, Western Australian
Branch.

4.—SCOPE
This agreement shall apply to an estimated 6 employees ap-

pointed under Section 4 (1) of the Governor’s Establishment
Act 1992 in the class of Garden Staff under the Gardeners
(Government) Award 1986, No. 16 of 1983.

5.—EFFECT OF AGREEMENT
This agreement shall be read in conjunction with the Gar-

deners (Government) Award 1986, No. 16 of 1983 and any
other award or industrial agreement of the Western Australian
Industrial Commission which may be deemed to apply to the
class of employment detailed under Clause 4—Scope. In the
event of any inconsistencies, this agreement shall have prec-
edence to the extent of the inconsistencies.

6.—DURATION OF AGREEMENT
(1) This Agreement, incorporating an initial three (3) per-

cent enterprise bargaining pay rise, shall operate from the first
pay period commencing on or after the 13 October 1996 and
shall remain in force for a period of three years.

(2) The parties will review this Agreement six months prior
to the date of expiration of this Agreement as to renewal or
replacement of the Agreement.

(3) Following the process of review this Agreement will be
renewed or replaced by another Agreement or cancelled as
appropriate. If cancelled employees shall revert to the Gar-
deners Government Award 1986, No. 16 of 1983 or relevant
award.

(4) The pay quantums achieved as a result of this agreement
will remain and form the new base rates for future Agree-
ments or continue to apply in the absence of a further Agree-
ment.

7.—SHARED VISION AND MISSION FOR
GOVERNMENT HOUSE

The parties to this agreement are committed to striving to
achieve the Governor’s Establishment’s vision which is:

TO PROVIDE A STANDARD OF EXCELLENCE IN
THE PRESENTATION OF THE GOVERNMENT
HOUSE DOMAIN.

In achieving our mission we have six primary values which
shape the way we will operate. These are:

• Satisfying the public of Western Australia.
• Satisfying the Vice Regal representatives.
• Continuous performance of excellence.
• Integrity and dignity.
• Concern for the natural environment.
• Concern for heritage values.

To achieve our vision and mission we will need to pursue
the following:

• Operate in accordance with the most appropriate
management and operating practices consistent with
the guidelines established by a professional manage-
ment plan.

• Provide cost effective service at minium long term cost.
• Develop an equitable, safe and healthy work envi-

ronment in which employees’ personal contributions
and growth are supported and encouraged.

• Deliver agreed community and public service on be-
half of the Government.

• Conform with heritage and conservation obligations.
• Actively fulfil our environmental commitment and

the principles of environmentally sustainable devel-
opment.

8.—THE CONSULTATIVE PROCESS TO ACHIEVE
THIS AGREEMENT

In order to achieve this agreement the parties agreed to form
a single bargaining unit, comprising management, employees
and union representation.

The processes established in arriving at this agreement in-
volved regular consultative meetings between the union, the
Governor’s Establishment and employee representatives.

The education process involved awareness and information
sharing sessions from Department of Productivity and Labour
Relations and the union. The garden staff unanimously chose
the Enterprise Bargain option and then enlisted the assistance
of their union for the negotiation process. The garden staff
participated in the drafting of this Agreement and all employ-
ees have received a copy of the Agreement in advance of its
endorsement. These processes will cease to exist once this
agreement is ratified by the Industrial Commission.

9.—WHAT DO WE WANT TO ACHIEVE THROUGH
ENTERPRISE BARGAINING

The Governor’s Establishment will continuously strive to
provide quality support to the Office of the Governor and to
retain the cultural significance and dignity of the Government
House, the Ballroom and the Gardens. Enterprise Bargaining
will assist this by—

• Improving the quality of working life for all garden staff.
• Facilitating an efficient improvement process by en-

couraging garden staff to identify and deal with real
productivity barriers in a participative manner.

• Continuous improvement of all processes to achieve
reduced cost, less waste and improve quality, tech-
nology, work organisation, safety and training.

• Garden staff actively supported by the Supervisor
contributing ideas for improvement of opportunities
and assisting with their implementation.

• Encouraging and facilitating team work and team per-
formance.

• Improving existing consultative processes.
• Developing the skills of employees through the pro-

vision of appropriate training.

10.—OBJECTIVES OF THIS AGREEMENT
BROAD AGENDA

The parties acknowledge that a broad agenda must be con-
sidered in the implementation of improved productivity within
the Governor’s Establishment.

CENTRAL TO THE AGREEMENT
Central to this Agreement there is a commitment to main-

taining a standard of excellence in the preservation of Gov-
ernment House, the Ballroom and the Gardens as a fitting
domain for the Head of State. The parties acknowledge that
the Governor’s Establishment’s employees are its most valu-
able asset and that involvement in and the development and
implementation of processes for continuous workplace im-
provement will be done in full consultation with employees
and the union representative.

11.—THE ISSUES
WORK PLACE CHANGE

It is agreed that the gardens of the Governor’s Establish-
ment must be maintained to a standard of excellence befitting
the residence of the Head of State.

The focus must be on introducing flexibilities which will
result in fundamental changes to how the gardeners’ work is
organised, what work is carried out and when the work is car-
ried out.

Such issues include:
(1) Work flexibility

• maintenance and minor repairs to garden ma-
chinery

• installation of reticulation systems
• cleaning and maintenance of swimming pool
• setting up the Ballroom for functions, liaise

with Ballroom hirers and “breaking down” of
Ballroom settings post function
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• supporting security and public relations pro-
cedures by identifying and directing visitors
to the grounds where necessary.

(2) Hours flexibility
• hours to be worked and accumulated over busy

periods without overtime penalties
• credit hours to be utilised as time off in quiet

periods ie; no RDO’s.
(3) Skills development

• move towards implementation of multiskilling
and work teams concepts.

MANAGEMENT OF WORK AND USE OF RESOURCES
A management plan for the effective planning, development

and management of the grounds is to be implemented and will
assist in providing a framework for—

• Improved efficiency of use of resources—schedul-
ing, allocation and performance reporting of work
undertaken.

• Provision of technical data relevant to the heritage
and archaeological significance of the site.

• Simplification and change of work processes and
procedures.

• Implementation and use of new technologies includ-
ing those relevant to environmental issues.

COMMON CONDITIONS
This agreement seeks to provide common conditions of

employment that will cover clauses in the various awards of
employees throughout the Governor’s Establishment. While
providing common conditions the agreement will allow work
teams to take into account issues which may be unique to their
area. Conditions such as hours, rostering systems and leave
scheduling may be included.

12.—WORK PLACE IMPROVEMENT AND
PERFORMANCE INDICATORS

The parties agree that regular reviews with employee in-
volvement will be undertaken of each function with the aim of
providing an efficient and effective service. Expert industry
assistance will be sought if and when required .

Performance indicators have been established to address the
following key areas—

• Quality approach—heritage standards as required by
the Government House Gardens Management Plan.

• Satisfaction of Vice Regal requirements.
• Employee satisfaction and safety which may be meas-

ured through factors such as absenteeism, workers
compensation.

• Measurement of controllable costs.

13.—PRODUCTIVITY MEASUREMENT
The parties agree that the measurement and monitoring of

productivity improvements is important because it provides
feedback to the parties on performance.

It is agreed that productivity measurement is vital for per-
formance monitoring arrangements to be successful on an on-
going basis.

It is agreed that productivity measurement monitoring pro-
gramme be jointly developed between management, employees
and the union bound by this agreement as part of the overall aim
of improving productivity at the Governor’s Establishment.

GENERAL CONDITIONS OF EMPLOYMENT

14.—DEFINITIONS
Employer

“Employer” means the Official Secretary to His Excellency
the Governor of Western Australia.

Part-time Employee
“Part-time employee” means a person engaged to work regu-

larly for fewer hours per week than a full-time employee.

Fixed Term Contract Employee
A “fixed term contract employee” shall mean a person en-

gaged by the employer to relieve a full-time or part-time

employee for a specific period of leave or to perform specific
duties over a fixed time period determined by the employer.

The employer shall specify the number of hours, days or
weeks to be worked.

Casual Employee
“Casual employee” shall mean a person engaged to work on

an irregular basis as and when required.

Overtime
“Overtime” means all work performed at the direction of

the employer outside the ordinary hours of duty.

15.—CONTRACT OF EMPLOYMENT
(1) Employees may be engaged on a full time, part time,

casual or fixed term contract basis.
(2) Employees will be advised of the terms of their employ-

ment in writing at the time of their engagement.
(3) Probation:
New employees, other than fixed term contract or casual

employees, shall be subject to a probationary period.
The initial period of probation shall not exceed 6 months.

However, this period may be extended by the employer for a
further 3 months. In this case, the employee will be advised in
writing of the reasons for the extension. After the 3 month
period has expired the employee must be offered a permanent
position or be terminated.

(4) Termination:
The employment of full-time and part-time staff may be ter-

minated by the provisions of two (2) weeks notice by either
party or the payment or forfeiture of two weeks normal salary
as the case may be. This may be reduced by mutual agreement
between the employer and the employee.

Provided that the employer may dismiss an employee with-
out notice in the case of misconduct.

(5) Conduct:
All employees shall promptly and correctly carry out all

duties they are directed to perform by the employer within
their area of responsibility. Provided that these fall within the
scope of his/her abilities, skills and training.

These duties shall include and not be limited to:
• maintenance and minor repairs to garden machinery
• installation of reticulation systems
• cleaning and maintenance of the swimming pool
• setting up of the Ballroom for functions, liaison with

Ballroom hirers and breaking down of Ballroom set-
tings post function.

• supporting security and public relations procedures
by identifying and directing visitors to the grounds
where necessary.

16.—HOURS OF DUTY
(1) The ordinary hours of work for employees covered by

this Agreement may be worked on any or all of the seven days
of the week, between the hours of 5.00am and 6.00pm as de-
termined by the employer.

(2) The ordinary working hours shall be an average of 41
hours per week to be worked on a cycle as determined by the
employer.

(3) The employer may vary the hours of duty arrangements
to improve productivity, efficiency and cost effectiveness in
the workplace. Employees will be given one month’s notice
of any variation to the hours of duty.

(4) If an employee leaves his/her employment during or
his/her employment is terminated by the employer during
a working cycle, then the employer shall complete a cal-
culation to determine whether the employee has any debit
or credit hours.

Should the employee have credit hours owing to him/her
then the employer shall pay the officer the balance of credit
hours at the ordinary rate of pay.

Should the employee be in debit then the employee shall
pay to the employer the balance of hours owing. The employer
shall have the right to deduct this amount from the employee’s
final pay.
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17.—OVERTIME
(1) An employee who works overtime shall be entitled to

payment in accordance with subclause (b) of this clause or
time off in lieu of payment in accordance with subclause (c)
of this clause, or any combination thereof.

(2) Payment of overtime shall be calculated on the follow-
ing basis:

Days Rates
Weekdays Time and one half
Weekends Double time
Public Holidays Double time

(3) By mutual agreement between the employee and the
employer, employees shall be entitled to take time off in lieu
equal to the amount of overtime worked, at the equivalent
overtime rate.

(4) After any given period of overtime the employee shall
not commence normal duties until at least 10 hours has elapsed
provided that by mutual agreement between the employer and
the employee may commence normal duties before 10 hours
has elapsed.

(5) Overtime shall be calculated on a daily basis.

18.—MEAL BREAKS
(1) Gardening staff shall be entitled to an unpaid meal break

of 30 minutes duration each working day.
(2) Meal breaks are to be taken at a time agreed between the

employee and the employer.
(3) Gardening staff shall be entitled to a 10 minute tea break

as directed by the employer. Such break shall be counted as
time worked.

19.—CONFIDENTIALITY
All employees shall:

(a) Strictly observe the requirement of the confidential-
ity of all information relating to Government House,
Western Australia.

(b) Under no circumstances discuss with any representa-
tive of the media any aspect of the operation of Gov-
ernment House without prior permission of the
Official Secretary or Deputy Official Secretary.

20.—WAGES
(1) The wages payable to employees covered by this Agree-

ment shall be as contained in Schedule A.
(2) Part-time employees shall be paid the proportion that the

hours worked bear to the normal weekly rate of pay applica-
ble to the equivalently classed full-time employee.

(3) Casual employees shall be paid an hourly rate calculated
by dividing the normal weekly rate of pay applicable to the
equivalently classified full-time employee by the full ordinary
hours of work prescribed for an equivalently classified full-
time employee. In addition, casual employees shall be paid a
loading of 20% in substitution for paid annual leave, long serv-
ice leave, sick leave and public holidays. This rate shall apply
to all time worked.

(4) The salary level applicable to apprentices will be deter-
mined in accordance with the Commonwealth or State Gov-
ernment sponsored scheme under which they are engaged. Such
employee will be advised of their salary in writing at the time
of their engagement.

21.—WAGES REVIEW
(1) The parties agree that the wages payable to employees

covered by this Agreement will be increased by a further three
(3) percent, twelve months after the date of registration of this
Agreement subject to the following:

(a) The agreed productivity targets being met which may
include implementation of elements of the Govern-
ment House Gardens Management Plan which will
be reviewed on an ongoing basis.

(2) The parties agree that the wage increases contained in
this agreement may be further reviewed in light of the out-
come of any National or State Wage Case decision during the
term of this agreement.

22.—HIGHER DUTIES ALLOWANCE
Where a senior staff member is absent and their supervisory

duties are being performed by another staff member for a mini-
mum of 5 consecutive days, that staff member shall be paid a
Supervisor’s Allowance of $30 per week extra.

23.—ANNUAL LEAVE
Entitlement:

(a) Each employee is entitled to 164 hours paid leave
for each year of employment. Annual leave shall be
calculated on a calender year basis commencing Janu-
ary 1 in each year. On written application an em-
ployee shall be paid salary in advance when
proceeding on annual leave.

(b) The provisions of this clause do not apply to casual
employees.

(c) An employee commencing after January 1 is enti-
tled to pro-rata annual leave for that year calculated
on the basis of 3.15 hours leave for each completed
week of continuous service.

(d) An employee may take annual leave during the
calender year in which it accrues or anytime thereaf-
ter, but the time during which the leave may be taken
is subject to the approval of the employer.

(e) An employee who has been permitted to proceed on
annual leave and who ceases duty before complet-
ing the required continuous service to accrue leave ,
must refund the value of the unearned pro rata por-
tion, calculated at the rate of salary as at the date the
leave was taken, but no refund in the event of the
death of an employee.

(f) If after one month’s continuous service in any quali-
fying twelve monthly period an employee lawfully
terminates his or her service, or his/her service is
terminated by the employer through no fault of the
employee, the employee shall be paid 3.15 hours in
respect of each completed week of continuous serv-
ice in that qualifying period.

Part-time Entitlement:
(a) A part-time employee shall be granted annual leave

in accordance with this clause, however payment to
a part-time employee proceeding on annual leave
shall be calculated having regard for any variations
to the employee’s ordinary working hours during the
accrual period.

(b) Should any public holiday prescribed under Clause
28.—Public Holiday falls within the period of the em-
ployees leave and is observed on a day on which that
employee would normally work, one day shall be added
to the period of leave for each holiday so occurring.

Loading:
An annual leave loading equivalent to 17.5% of the wages

payable for the annual leave period shall be incorporated in
the weekly rate of pay.

24.—LEAVE WITHOUT PAY
(1) The employer may grant an employee leave without pay

for any period.
(2) Every application for leave without pay will be consid-

ered on its merits and may be granted provided that the fol-
lowing conditions are met—

(a) The work at Government House is not inconven-
ienced.

(b) All other leave credits of the employee are exhausted.
(3)  An employee on a fixed term contract shall not be granted

leave without pay.

25.—SICK LEAVE
(1) Employees shall be entitled to 82 hours of sick leave in

each year of service on account of personal illness or injury.
(2) Sick leave shall accrue on the basis of 1.57 hours for

each completed week of continuous service.
(3) Unused sick leave shall accumulate from year to year and

may be taken in any subsequent year in the case of personal
illness or injury in addition to their entitlements for that year.
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Conditions of granting sick leave:
(4) The employee claiming sick leave must, as soon as prac-

ticable, inform the employer of his or her inability to attend
work and as far as known, state the nature of the illness or
injury and the estimated duration of his or her absence.

(5) The employee must prove to the satisfaction of the em-
ployer that he or she was unable to attend work on account of
personal illness or injury on the days for which sick leave is
claimed, provided that 2 consecutive days or 5 single days
shall be allowed in any year without the production of such
proof.

Without such proof, the employer shall not be required
to make any payment for a time an employee is absent
from work.

(6) The employee shall not be entitled to paid sick leave for
any period in which he or she is entitled to workers compensa-
tion.

(7) The employer shall not be required to make any payment
for unused sick leave upon termination of employment.

(8) The provisions of this clause do not apply to casual em-
ployees.

(9) An employee who is absent on leave without pay is not
eligible to sick leave during the currency of that leave without
pay.

(10) No sick leave will be granted with pay, if the illness has
been caused by the misconduct of the employee or in any case
of absence without sufficient cause.

(11) An employee shall have debited from his/her sick leave
credits the number of ordinary hours he/she would have worked
on that day had he/she not been absent on sick leave.

(12) An employee may use up to 41 hours of his/her own
sick leave credits in the case of illness of an immediate family
member. An application for sick leave for the illness of an
immediate family member shall be supported by the certifi-
cate of a registered medical practitioner.

Sick leave on annual leave:
(13) Where an employee is ill during the period of an-

nual leave and produces at the time, or as soon as practi-
cable thereafter, medical evidence to the satisfaction of
the employer that as a result of the illness the employee
was confined to his/her place of residence or a hospital
for a period of at least seven consecutive calendar days,
the employer may grant sick leave for the period during
which the employee was so confined and reinstate annual
leave equivalent to the period of confinement.

Sick leave on long service leave:
(14) Where an employee is ill during the period of long serv-

ice leave and produces at the time, or as soon as practicable
thereafter, medical evidence to the satisfaction of the employer
that as a result of the illness the employee was confined to his/
her place of residence or a hospital for a period of at least
fourteen consecutive calendar days, the employer may grant
sick leave for the period during which the employee was so
confined and reinstate long service leave equivalent to the
period of confinement.

26.—BEREAVEMENT LEAVE
(1) An employee shall on the death of:

(a) the spouse or de facto spouse of the employee
(b) the child or step-child of the employee
(c) the parent or step-parent of the employee
(d) the brother or sister of the employee
(e) any other person who, immediately before that per-

son’s death, lived with the employee as a member of
the employee’s family, be entitled to paid bereave-
ment leave of up to 2 days.

(2) The 2 days need not be consecutive.
(3) Bereavement leave is not to be taken during a period of

any other kind of leave.

27.—LONG SERVICE LEAVE
The conditions governing the granting of long service leave

to Government wages employees generally shall apply to em-
ployees covered by this Agreement.

28.—PUBLIC HOLIDAYS
(1) The following days shall be allowed as holidays with pay:

New Year’s Day, Australia Day, Good Friday, Easter Mon-
day, Christmas Day, Boxing Day, Anzac Day, Sovereign’s
Birthday, Foundation Day, Labour Day, provided that
another day may be taken as a holiday by arrangement
between the parties in lieu of any of the above mentioned
days.

(2) When any of the days mentioned in subclause (1) of this
clause falls on a Saturday or on a Sunday, the holiday shall be
observed on the next succeeding Monday.

When Boxing Day falls on a Sunday or Monday, the holi-
day shall be observed on the next succeeding Tuesday.

In each case the substituted day shall be a holiday without
deduction of pay and the day for which it is substituted shall
not be a holiday.

29.—TRAINING
The parties are committed to training which is deemed by

the employer Secretary to be relevant to their job. Govern-
ment House will meet the costs of such training and will pro-
vide such time off as may be required and as is deemed
reasonable by the employer.

30.—UNIFORMS AND PROTECTIVE CLOTHING
(1) An employee who is provided with a uniform for use in

connection with their official duties shall:
(a) Appear clean and tidy and, unless otherwise directed,

dressed in the uniform at all times.
(b) Not alter the uniform without approval.
(c) Wear the uniform only when on duty or proceeding

to or returning from duty.
(d) If required by the employer, pay all costs incurred in

the repair or replacement of that uniform if it is dam-
aged or lost through carelessness on the part of the
employee.

(e) Return the uniform to the employer upon termina-
tion of their employment.

(2) The employer will replace items of uniform on the basis
of fair wear and tear.

(3) Employees will be provided with protective clothing and
safety equipment as deemed necessary by the Garden Super-
visor.

(4) For their own safety, employees will be required to wear
such clothing and equipment as directed by the Garden Super-
visor unless they present a medical certificate stating the rea-
son why they cannot wear a particular item.

31.—DISPUTE SETTLEMENT PROCEDURE
(1) Regular discussion shall take place between manage-

ment and employees to identify and alleviate any concerns
which may lead to questions, disputes or difficulties arising
under this industrial agreement.

(2) Should a question, dispute or difficulty arise, the proce-
dures set out below shall be followed for settlement:

(a) The matter should be discussed in the first instance
between the employee or group of employees and
their immediate supervisor.

(b) If unresolved, the matter should be referred to the
Deputy Official Secretary who will discuss it with
the employee(s) concerned and official from the
A.L.H.M.W.U if required.

(c) If still unresolved, the matter shall be referred to the
Official Secretary who will seek a resolution with
the concerned parties.

(d) Should the matter remain unresolved it will be re-
ferred to the Western Australian Industrial Relations
Commission.

32.—TOOLS
The employer shall supply all necessary tools required for

the performance of the employee’s duties.

33.—REST ROOM
The employer shall provide a rest room equipped with wash-

ing and tea and coffee making facilities, and first aid kit.
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34.—SIGNATORIES
Signed on behalf of
THE AUSTRALIAN LIQUOR, HOSPITALITY AND
MISCELLANEOUS WORKERS UNION,
MISCELLANEOUS WORKERS DIVISION,
WESTERN AUSTRALIAN BRANCH
........................Signed.....................
Signature Date: 21 January 1997
Helen Creed
Name of Signatory

Signed on behalf of
HIS EXCELLENCY THE GOVERNOR OF WESTERN
AUSTRALIA
........................Signed.....................
Signature Date: 21 January 1997
________________
Name of Signatory

Official Secretary
Position of Signatory

SCHEDULE A
Minimum weekly rates for full-time Governor’s Establish-

ment garden staff shall be as follows:
$

Level 1 Probationary Gardener (1)
Total Weekly Wage 449.80

Level 2 Gardener (Standard)
Total Wage 508.50

Level 3 Gardener (Senior) (2)
Total Wage 539.70

(1) Refer to subclause (3) and (4) of Clause 15—Contract of
Employment. Skills and performance appraisal by employer.

(2) Qualified with Certificate in Horticulture or equivalent
combination of appropriate experience/skills/education sub-
ject to recognition by qualified independent arbitrator.

SCHEDULE B
FLEXIBLE WORKING HOURS POLICY
Concept:

Based on a 41 hour working week, all staff shall be required
to account for 2,132 hours within one period (one year). This
consists of 1,968 working hours (including public holidays)
and 164 annual leave hours, based on 48 working weeks and 4
weeks annual leave.

Settlement Period:
In the first instance shall end at 30 June 1997 and then revert

to a period of 1 July to 30 June. Each settlement period will
begin at nil hours worked plus or minus the balance of hours
from the previous period.

For fixed term contract employees, the settlement period shall
be the period identified in the contract of employment. Should
the employee’s contract be extended the settlement period shall
adjust accordingly.

Recording of Hours Worked:
All staff eligible under the provisions of this policy shall be

required to maintain a time sheet for flexible hours worked
over the settlement period.

Recording of hours shall be completed on a weekly basis on
a control sheet provided.

A control sheet shall be provided to the Deputy Official Sec-
retary each Monday in lieu of overtime sheets. At the end of
the settlement period, the Deputy Official Secretary will audit
and archive the control sheet.

Auditing:
The Deputy Official Secretary will audit the Annualised Flex-

ible Hours Record sheet each quarter period. A final audit will
be completed at the end of the settlement period.

Credit/Debit Hours:
No limit shall be set for credit hours accumulated by an

employee. Credit hours shall be carried over from one settle-
ment period to the next.

A maximum of 10 debit hours only will be permitted to be
carried over from one settlement period to the next. Up to a
maximum of 41 hours can be recorded at other times during
the year.

Should an employee be more than 10 hours in debit at the
end of settlement, the employer shall deduct from the employ-
ees first pay in July for debit hours in excess of 10 hours.

Flexi-Leave:
Flexi-leave shall be recorded on the control sheet when taken.
Employees shall be permitted to add flexi-leave to annual

leave, long service leave and public holidays subject to ap-
proval.

Cessation of Employment:
Should the employee have credit hours at the cessation of

employment then the employer shall pay the employee the
balance of credit hours at the ordinary rate of pay.

Should the employee have debit hours at the cessation of
employment then the employer shall recover the outstanding
hours from the employee’s final pay.

In each instance the pay adjustment shall be determined on
an annual basis.

HOWARD PORTER PTY LTD ENTERPRISE
BARGAINING AGREEMENT 1996

No. AG 48 of 1997.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing And
Kindred Industries Union Of Workers—Western Australian

Branch

and

Howard Porter Pty Ltd.

No. AG 48 of 1997.

Howard Porter Pty Ltd Enterprise Bargaining
Agreement 1996.

SENIOR COMMISSIONER G.L. FIELDING.

6 March 1997.

Order.
HAVING heard Mr G.C. Sturman on behalf of the Appli-
cant and Mr M.C. Borlase on behalf of the Respondent,
and by consent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act, 1979,
hereby orders:

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 12th day of February, 1997 entitled Howard
Porter Pty Ltd Enterprise Bargaining Agreement 1996 and
subsequently amended on or about 26th February 1997
be registered as an industrial agreement.

(Sgd.) G.L FIELDING,
[L.S.] Senior Commissioner.

Schedule.

1.—TITLE
The Agreement shall be known as the Howard Porter Pty

Ltd Enterprise Bargaining Agreement 1996.

2.—ARRANGEMENT
2.1 Title
2.2 Arrangement
2.3 Area and Scope
2.4 Incidence and Parties Bound
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2.5 Date and Period of Operation
2.6 Relationship to Parent Award
2.7 Single Bargaining Unit
2.8 Aims & Objectives
2.9 Australian Quality Awards

2.10 Training
2.11 Productivity Improvement Programme
2.12 Key Performance Indicators
2.13 Wages & Conditions
2.14 Tool Account
2.15 Toolbox Cover
2.16 Facilities
2.17 Length of Service Recognition
2.18 Clothing
2.19 Commitment
2.20 Dispute Resolution
2.21 Signatories

3.—AREA AND SCOPE
This Agreement shall apply to the O’Connor operations of

Howard Porter Pty Ltd with respect to employees (approx 80)
engaged in classifications specified in Clause 6.—Definitions
of the Vehicle Builders Award No. 9 of 1971.

4.—INCIDENCE AND PARTIES BOUND
4.1 This Agreement shall apply to and be binding upon

Howard Porter Pty Ltd (“the company”) and all persons em-
ployed in the classifications set out in Clause 6.—Definitions
of the Vehicle Builders Award No. 9 of 1971 at it’s O’Connor
workshops, and the Automotive Food Metals Engineering
Printing and Kindred Industries Union of Workers—Western
Australia Branch (“the union”).

4.2 The parties to the agreement shall be the company and
the union.

5.—DATE AND PERIOD OF OPERATION
This Agreement shall operate from 27th December 1996,

and remain in operation until 1 July 1998, and will not con-
tinue in force after this date unless renewed. All parties are
committed to re-negotiating this Agreement and applying for
it’s continuation, replacement or cancellation before the ex-
piry date.

6.—RELATIONSHIP TO PARENT AWARD
6.1 This Agreement shall be read and interpreted wholly in

conjunction with the Vehicle Builders Award No. 9 of 1971.
6.2 Where there is any inconsistency between this Agree-

ment and the Award stipulated, this Agreement shall prevail to
the extent of inconsistency.

7.—SINGLE BARGAINING UNIT
7.1 For the purpose of this Agreement and in accordance

with the decision in the December 1994, Western Australian
State Wage Case, a single bargaining unit has been established
by way of Consultative Committee. This Committee shall be
comprised of the following members:

(i) Four representatives appointed by Management.
(ii) Four elected representatives of the workforce.

7.2 The single bargaining unit shall be given all relevant
information to enable effective monitoring of the implemen-
tation progress and performance of the continuous improve-
ment/project programme, and shall operate within the agreed
parameters of the Howard Porter Consultative Committee
Constitution.

8.—AIMS AND OBJECTIVES
The Agreement reflects a genuine commitment by all Howard

Porter management and employees to work together for their
mutual benefit. The following are the specific goals of the
Agreement:

• To recognise and attend to the needs of our custom-
ers, employees and the corporation.

• To provide a means to create a culture of trust and
commitment from all employees to work harmoni-
ously together to improve the business performance
and the work practices.

• To provide wage increases for the period of the Agree-
ment that reflect the improved performance from
working together and working smarter.

• To commit to continuous improvement by a selec-
tion of projects and monitoring performance through
a number of key performance indicators.

• To measure the Company’s performance annually by
bench marking against the Australian Quality Awards
System.

• To encourage and assist the Company’s Social Club
to attract members; to meet their needs and expecta-
tions; and so foster good social relations throughout
the Company.

9.—AUSTRALIAN QUALITY AWARDS
A foundation of this Agreement is The Australian Quality

Awards system as a measure of “best practice” throughout the
organisation. The AQA system provides a broad based system
of bench marking against ourselves and others in topics in-
cluding: leadership; policy and planning; information and
analysis; people; customer focus; and quality of process, prod-
uct and service.

10.—TRAINING
10.1 All training should be planned and implemented in

accordance with Company Training Procedure 030 (Quality
Manual Section 22) which includes training needs analysis,
training planning and implementation.

10.2 It is the intention of the committee that opportunities
for further enhancement of skills will be identified through
the nominated productivity improvement projects.

10.3 Where appropriate, training shall be accredited and
competency based.

11.—PRODUCTIVITY IMPROVEMENT PROGRAMME
In accordance with the terms of the December 1994, State

Wage Case decision, the following productivity, efficiency and
flexibility measures have, or will be, implemented.

11.1 Consultation and Communication:
Two-way communication between Management and

employees via:
(a) Regular Management Meetings with all em-

ployees.
(b) Regular Consultative Committee Meetings.
(c) Fortnightly Toolbox Meetings to discuss

scheduling and preventative programmes, 15
minutes prior to finish on Friday. This will
facilitate communication to and from the Con-
sultative Committee.

11.2 Employee Involvement:
Employees are committed to become involved and to

continue focusing on:
(a) Productivity projects to improve quality &

output without increasing overall production
costs.

(b) Reduction in Down Time and Waste wherever
possible.

(c) Customer Service, both internal and external.
11.3 Productivity Projects:

The company will instigate and co-ordinate teams to
undertake productivity improvement projects, as identi-
fied and published by the Core Team. The teams will be
selected on the basis of those who can contribute to the
identification, solution and implementation of particular
productivity, quality and safety projects. Where the suc-
cessful implementation of these projects identify signifi-
cant gains for the company then it will allow for
management consideration of a gains sharing system.

The Projects are (not listed in priority);
(a) Customer Focus
(b) Safety
(c) Human Resources—utilisation, training and

development
(d) Design and Development—product and proc-

ess
(e) Production Control and Scheduling
(f) Materials Purchasing, Storage and Distribu-

tion
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(g) Quality
(h) Plant and Equipment
(i) Workflow on the Shop Floor
(j) Communication

11.4 Teams:
Project teams will research the projects:

(a) Define the scope, objectives, outcomes
(b) Measure current productivity or lack there

of
(c) Investigate current practice, and alternative so-

lutions
(d) Report and obtain approval
(e) Act to achieve implementation
(f) Measure results

11.5 Performance Indicators:
The success of the project will be judged by the measure-

ments of the process taken before and after. Appropriate meas-
urements will be designed for each project.

12.—KEY PERFORMANCE AREAS
The following Key Performance Areas represent the critical

functions within the Howard Porter organisation that must
perform well to be successful. The KPA’s are shown roughly
in sequence with the workflow process and not in any order of
importance.

SALES / CUSTOMER LIAISON—To service the needs of
our customers better than our competitors.

ENGINEERING DESIGN—To provide innovative, well
engineered products and technical support to sales and pro-
duction.

MATERIALS SOURCING & SUPPLY—To efficiently pro-
cure, store and distribute materials necessary for sales and pro-
duction.

PRODUCTION—To coordinate the manufacturing process
bringing together manpower, tools, facilities, materials and
services to most efficiently produce for the needs of custom-
ers on time and to the required quality standard.

SERVICE SUPPORT—To ensure a high level of technical
and parts service / support to customers operating HP and other
equipment.

QUALITY—To control all processes within the Company
to ensure that the expectations of customers are met.

HUMAN RESOURCE DEVELOPMENT—To invest in our
people to ensure availability of skills and / or training to suit
the Company’s requirements.

SAFETY—To ensure a safe and healthy work environment
for all employees and to develop a safety-conscious workforce.

ADMINISTRATION—To maintain the necessary statutory
records of the Company; to provide appropriate management
information to other sections of the Company; and to control
all financial matters.

13.—WAGES

13.1 Wage Rate Calculation
(a) The wage paid to an individual workshop employee

is calculated as follows:
i. Enterprise Agreement Classification Rate

PLUS
ii. Any over-rate payment

PLUS
iii. Tool money allowance per award

PLUS
iv. Leading hand allowance per award
i + ii + iii + iv =  Employee Wage Rate

(b) Overtime is calculated on the Employee Wage Rate
as shown in 13.1 (a) above.

(c) Superannuation is calculated on the Employee Wage
Rate as shown in 13.1 (a) above.

(d) The attendance allowance and any other award
allowance, where applicable, are additional to
above.

13.2 Attendance Allowance
The attendance allowance will be paid at the rate of $6 per

day for each full workday Monday to Friday inclusive. The
attendance incentive will not be paid when —

(a) an employee arrives more than 6 minutes late from
their starting time

(b) an employee does not complete their standard 7.6
hrs of work.

(c) leave is taken ( inclusive of annual, sick, workers
compensation etc.).

(d) statutory holidays.
(e) Saturday and Sunday work.

If an employee only works 3 out of the 5 days then their
attendance payment for the week is.$6 x 3 = $18.

13.3 Wage Rate Increases
(a) In recognition of expected successful productivity

projects all workshop employees will receive a 2%
increase to their current Enterprise Agreement Clas-
sification Rate from the first pay period after 1 July
1997.

(b) In recognition of expected successful productivity
projects the classification rates shall increase by 2%
from the first pay after 1 January 1998.

(e) The following table shows the wage rate increases
applicable to the Enterprise Agreement Classifica-
tion Rates (see 13.1 (a)i. above) over the life of the
agreement.

ENTERPRISE AGREEMENT CLASSIFICATION
RATE TABLE

Enterprise Howard Award HP Current 2 % 2 %
Agreement Porter Rate Rate Increase Increase

Classification Reference 1/7/97 1/1/98
ATVB VC6 558.30 578.10 589.66 601.45

ABTLIV VC7 495.80 545.30 556.20 567.33
ABTLIII VC8 474.90 512.40 522.65 533.10
ABTLII VC9 454.10 479.60 489.19 498.98
ABTL1 VC10 433.20 446.80 455.73 464.85
ABLIV VC11 401.50 422.50 430.95 439.57
ABLIII VC12 380.60 398.40 406.37 414.50
ABLII VC13 358.10 374.30 381.78 389.42
ABLI VC14 341.40 350.30 357.61 364.76

13.4 Over-rate Payment
Nothing in this Enterprise Agreement will prevent the pay-

ment of wages above the classification rates at the discretion
of the Works Management. This over rate payment may be
adjusted up or down to reflect employee performance. The
employee will be interviewed and advised of the reasons for
changes in over rate payment at their annual appraisal.

13.5 Hours
The ordinary hours of work shall be an average of 38 hours

per week may be worked on any or all days of the week Mon-
day to Friday inclusive, and except in the case of shift em-
ployees, be worked between the hours of 5am and 8pm.
Provided that the spread of hours may be altered by agree-
ment between the employer and the majority of employees in
the plant, section or sections concerned.

13.6 Travel and training
Employees required to travel to a location other than the

normal place of work for work or approved training purposes,
will be paid at the single rate of pay for the period of travel no
matter what time or day of the week is involved.

Employees involved in company training that might oc-
cur outside normal hours of work will be paid at the single
rate no matter what time or day of the week this may in-
volve.

14—TOOL ACCOUNT
The Company makes available a facility for employer to

purchase work-related items on a Company order. The cost of
these items are booked against the employee’s tool account
which is then repaid over a fixed time period through weekly
wage deductions. No interest or handling charges will be ap-
plied by the Company. Other than apprentices, there is a quali-
fying employment period of 3 months before an employee is
entitled to this privilege.
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The maximum amount to be booked to a tool account is
$500 or the balance of wages and leave owing, whichever is
the lesser. The rate of repayment is to be such that the initial
purchase is repaid over a maximum period of 20 weeks or 5%
per week of the initial total cost. Upon termination, the out-
standing balance of an employee’s tool account will be de-
ducted in full from the final amount.

15—TOOLBOX COVER
• All tradesmen, trades assistants and apprentices must pro-

vide at their place of work a toolbox containing a minimum
quantity of tools as specified in the Company’s Corporate Pro-
cedure 4 E.1

• Toolbox’s and tools must be well maintained
• Employees can carry additional tools to those specified

provided approval is given by the Works Management.
• It is the responsibility of the workshop supervision to main-

tain an up to date tool list of all employees toolbox’s.
• New employees must have toolbox’s with the minimum

quantity of tools within four weeks of starting.
• Toolbox audits will be carried out by workshop supervi-

sion to ensure that tools, quantities are as specified and well
maintained.

• Employees found to have toolbox’s incomplete or in need
of maintenance will be given one week to bring them back to
the required standard.

• The company provides insurance for employee toolbox’s
and tools while on the company premises and company vehi-
cles, the parameters of this cover is to be issued to all employ-
ees.

• Tools and toolbox’s will be replaced by the company to the
value and standard of the lost items.

16—FACILITIES
The Company will improve and fully maintain the lunchroom

and toilet/change room facilities. A list detailing the cleaning
duties and standards for these areas is to be displayed outside
the entrance door of each facility to ensure that everyone has a
common understanding of the expectations.

17—LENGTH OF SERVICE RECOGNITION
Howard Porter has a reputation as a good, stable employer

and as a result has many long serving employees. A plaque
with the names of employees having completed 25 years of
service has been in the Company’s entrance foyer for at least
the last 20 years. This recognition is to be extended with the
introduction of the Howard Porter Long Service Recognition
Program.

18—CLOTHING
All employees listed under the Enterprise Agreement Clas-

sification for Vehicle Body Builders and Apprentices will be
provided with work clothing. Clothing supplied by the com-
pany will be worn at all times during working hours.

• The Howard Porter uniform is dark blue shirts, trousers or
overalls. The company name will be embroidered on the shirt
or overalls above the breast pocket. Supervisors may choose
brown or khaki colours.

• For the first year three shirts and three trousers will be
provided in August 1996.

• If an employee prefers overalls rather than trousers and
shirt, an issue of three pairs will be made in August 1996.

• Clothing will be replaced on a wear and tear basis in a
controlled manner.

• It is the responsibility of employees to keep company sup-
plied clothing clean and well maintained.

• Employees who do not conform to these conditions may
lose the privilege of having clothing supplied temporarily or
permanently.

• New employees will work one month before eligible for
company sponsored clothing. Two shirts and two pairs of trou-
sers will be issued. If the employee leaves within six months
of commencing, fifty percent of the purchase price of the cloth-
ing will be deducted from the termination pay.

• Boots will continue to be provided in accordance with the
existing policy.

19—COMMITMENT
A fundamental condition of this Agreement is the commit-

ment of all employees to “Best Practice”, which is defined in
the following extract:

“The pursuit of best practice is the pursuit of world class
performance. Best practice is the way in which the best
organisations in the world manage and organise their op-
erations. It is a moving target. As the leading organisa-
tions continue to improve the best practice goalposts are
constantly moving.

The concept of continuous improvement is integral to
the achievement of international best practice. The strat-
egies of leading edge firms ensure the continuous improve-
ment of all facets of their operations.”

Some general principles of best practice include the following:
• Shared vision for world class performance
• A strategic plan developed in conjunction with em-

ployees
• A commitment to change throughout the organisa-

tion
• Flatter organisation structures
• A cooperative and participate industrial relations culture
• A commitment to continuous improvement and learn-

ing
• Innovative human resources policies including Oc-

cupational Health and Safety, and Equal Opportu-
nity Employment

• A focus on customers both internal and external
• Close relationships with suppliers
• Pursuit of innovation in technology, products and

processes
• Use of performance measurement systems and bench

marking
• Integration of environmental management into all op-

erations
• Involvement in external relationships (networks)

which enhance the competitive capabilities
This Agreement requires the commitment of all employees

to the principles of “Continuous Improvement” which is an
integral part of Best Practice.

20—DISPUTE RESOLUTION
1) A procedure for the avoidance of disputes, questions or

difficulties shall apply in the establishment covered by this
Agreement.

The objectives of the procedure shall be to promote the reso-
lution of disputes by measures based on consultation, co-op-
eration and discussion; to reduce the level of industrial
confrontation; and to avoid interruption to the performance of
work and the consequential loss of product and wages.

It is acknowledged that in some companies or sectors of the
industry, disputes avoidance/settlement procedures are either
now in place or in the process of being negotiated and it may
be the desire of the immediate parties concerned to pursue
those mutually agreed procedures.

2) In other cases, the following principles shall apply:
(a) Depending on the issues involved, the size and func-

tion of the plant or enterprise and the union member-
ship of the employees concerned, a procedure
involving up to four stages of discussion shall apply.
These are:

(i) discussions between the employee/s concerned
(and shop steward if requested) and the im-
mediate supervisors;

(ii) discussions involving the employee/s con-
cerned, the shop steward and the employer
representative;

(iii) discussions involving representatives from the
state branch of the union(s) concerned and the
employer representative;

(iv) discussions involving senior union officials
(state secretary) and the senior management
representative(s);
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(v) There shall be an opportunity or any party to
raise the issue to a higher stage.

(b) There shall be a commitment by the parties to achieve
adherence to this procedure. This should be facili-
tated by the earlier possible advice by one party to
the other of any issue or problem which may give
rise to a grievance or dispute.

(c) Throughout all stages of the procedure all relevant
facts shall be clearly identified and recorded.

(d) Sensible time limits shall be allowed for the com-
pletion of the various stages of the discussions. At
least seven days should be allowed for all stages of
the discussions to be finalised.

(e) Emphasis shall be placed on a negotiated settlement.
However, if the negotiation process is exhausted
without the dispute being resolved, the parties shall
jointly or individually refer the matter to the West-
ern Australian Industrial Relations Commission for
assistance in resolving the dispute.

(f) In order to allow for the peaceful resolution of griev-
ances the parties shall be committed to avoid stop-
pages of work, lockouts or any other bans or
limitation on the performance of work while the pro-
cedures of negotiation and conciliation are being fol-
lowed.

(g) The employer shall ensure that all practices applied
during the operation of the procedure are in accord-
ance with safe working practices and consistent with
established custom and practices at the workplace.

Signed for and on behalf of Howard Porter Pty Ltd.
Signature: (Signed) Colin Stewart
Name: COLIN STEWART
Position MANAGING DIRECTOR
Signed for and on behalf of the Automotive Food Metals

Engineering Printing and Kindred Industries Union .
Signature: (Signed) J Sharp-Collett
Name: JOHN SHARP-COLLETT
Position STATE SECRETARY

PIONEER CONCRETE AGITATOR TRUCK
DRIVERS AGREEMENT 1996.

No. AG 322 of 1996.

WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Pioneer Concrete (WA) Pty Ltd

and

Transport Workers’ Union of Australia, Industrial Union of
Workers, Western Australian Branch.

No. AG 322 of 1996.

COMMISSIONER J.F. GREGOR.

21 January 1997.
Order.

REGISTRATION OF AN INDUSTRIAL AGREEMENT

No. AG 322 OF 1996
HAVING heard Ms J. Dowling on behalf of the first named
party and Ms R. McGinty on behalf of the second named party,
and by consent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act, 1979, hereby
orders:

THAT the document titled the Pioneer Concrete Agita-
tor Truck Drivers Agreement 1996, filed in the Commis-
sion on 26 November 1996, be and is hereby registered
as an Industrial Agreement.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

———

AGREEMENT
This Enterprise Agreement is made on the 21st day of

November 1996 between:
PIONEER CONCRETE (WA) PTY LTD of 123
Burswood Road, Burswood, WA, (hereinafter referred to
as “the Company”) of the one part; and
THE TRANSPORT WORKERS UNION OF AUS-
TRALIA, WA BRANCH of 82 Beaufort Street, Perth,
WA, (on behalf of the employees of the Company) of the
other part.

THE PARTIES HERETO HEREBY AGREE as follows:

1. TITLE
This Agreement shall be known as the “Pioneer Concrete

Agitator Truck Drivers Agreement 1996”.

2. SCOPE AND STATUS
2.1 This Agreement applies to all employees of Pioneer

Concrete (WA) Pty Ltd employed pursuant to the provisions
of the Transport Workers (General) Award.

2.2 Where the provisions of this Agreement and the Award
are inconsistent then the provisions of this Agreement shall
prevail.

2.3 Upon registration this Agreement shall be binding upon
an estimated 75 employees.

3. EXISTING FLEXIBLE WORK PRACTICES
The parties agree that the existing flexible work practices of

which the Company has the benefit shall continue.
Those practices are:

3.1 Flexibility in the taking of R.D.Os.
3.2 Employees to perform de-dagging of agitators as

requested.
3.3 Employees to perform cleaning in the yard and

amenities as requested
3.4 Employees to drive existing vehicles on the basis

that the Company’s intention is to continue its fleet
replacement program with a view to all vehicles be-
ing air-conditioned by 1998.

4. ROUTINE MAINTENANCE
The performance of routine non-expert truck maintenance

which shall include but is not limited to cleaning the vehicle
and checking the fluids and other matters contained in the
drivers day sheet. Agitator rollers are to be greased once per
week and, where facilities are available and training has been
provided then truck tall shafts are also to be greased.

5. HEALTH & SAFETY
The parties acknowledge and accept the intention of the

Company to continue to improve its health and safety
performance. To assist with this improvement the employees
agree to commit to continuously improve their own health and
safety performance in the workplace and at each Health and
Safety meeting discuss in detail all Lost Time Injuries, Medical
Treated Injuries and Minor Injuries.

All safety equipment is to be supplied by the Company and
worn by employees as necessary.

6. NON-CONFORMANCE REPORTS
The employees agree to reduce out of slump responses on

concrete tests so that the Company can reduce its number of
Non-Conformance Reports. This will be monitored during the
life of the Agreement.

7. TRAINING
The Company remains committed to the continual training

of all personnel so that their skills base can be enhanced, and
to provide an environment in which these new skills can be
utilised and recognised to the satisfaction of individual
employees.

8. DISPUTE SETTLEMENT PROCEDURES
A procedure for the avoidance and settlement of industrial

disputes shall apply to all operations covered by this
Agreement.

The objectives of the procedures are to prevent disputes and
to promote the resolution of disputes by measures based on
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consultation, cooperation and discussion; to reduce the level
of industrial confrontation; and to avoid interruption to the
performance of work and the consequential loss of production
and wages.

The following principles shall apply:
8.1 A procedure involving the following three sequen-

tial stages of discussion/negotiation shall apply. These
are:
8.1.1 discussions between the employee(s) con-

cerned and at his/her request the union shop
steward, delegates, and the immediate super-
visors; and, in the event of the issue not being
resolved.

8.1.2 discussions involving the employees(s), the
shop steward(s) and more senior management;
and, in the event of the issue not being re-
solved.

8.1.3 involving representatives from the State
Branch of the union(s) concerned and the
nominated employer representatives.

There shall be an opportunity for any party to raise
the issue to a higher stage and status quo remains
until all avenues are exhausted.

8.2 There shall be a commitment by the parties to achieve
adherence to this procedure. This should be facili-
tated by the earliest possible advice by one party to
the other of any issue or problem which may give
rise to a grievance or dispute.

8.3 Throughout all stages of the procedure all relevant
facts shall be clearly identified and recorded.

8.4 Sensible time limits shall be allowed for the com-
pletion of the various stages of the discussions. At
least seven days should be allowed for all stages of
the discussions to be finalised.

8.5 Emphasis shall be placed on a negotiated settlement.
However, if the negotiation process is exhausted
without the dispute being resolved, the parties shall
Jointly or individually refer the matter to the West
Australian Industrial Relations Commission for as-
sistance in resolving the dispute.

8.6 In order to allow for the peaceful resolution of griev-
ances the parties shall be committed to avoid stop-
pages of work, lock-outs or any other bans or
limitations on the performance of work while the
procedures of negotiation and conciliation are being
followed and status quo shall apply.

8.7 The company shall ensure that all practices ap-
plied during the operation of the procedure are in
accordance with safe working practices and con-
sistent with established custom and practice at the
workplace.

9. LUNCH BREAK
A flexible lunch break arrangement will apply, ie. employees

will take their half hour lunch break when appropriate so as
not to cause interruptions to delivery schedules. Under this
clause employees will go onto overtime rates after they have
completed 8.0 hours.

However if because of the workload a driver is unable
to take a lunch break in the first 6.0 hours, then a half hour
will be paid at overtime rates if the time card is endorsed
“no lunch”.

10. MEAL BREAK
In lieu of being paid a meal allowance of $4.90 and taking a

break when a meal allowance is due as a result of working
overtime the Company will increase the meal allowance to
$12.00 in favour of the employee working through this period

11. BAG HANDLING ALLOWANCE
The parties agree that in compensation of the handling of

bagged products used in the concrete batching process an
additional payment will be made.

For bagged and packed product of weight greater than five
(5) kg, a $1.50 per hour will be paid from the commencement
of handling products. With a minimum of four (4) hours a
$6.00 payment is applicable on any day.

12. FLEXIBLE START
Employees will be required to start work at any time between

the hours of 5.30am and 7.00am. This flexibility in starting
time will be implemented on a daily basis having regard for
the needs of the plant concerned and the time of year.

13. TRAVELLING BETWEEN PLANTS
When it is necessary for any employee to travel temporarily

on a daily basis from one plant to another then that employee
will be paid the difference between their normal travel distance
to work and the extra travel distance to another plant at the
rate of $0.51 per kilometre each way

Having regard for the location of work in the Metro Area
drivers will, from time to time, need to be permanently
transferred from one plant to another as work conditions
change. Permanent transfers between plants in the Metropolitan
Area will be as per the award and subject to seven (7) days
written notice. In these instances paragraph one of this clause
does not apply.

14. NO FURTHER CLAIMS
There shall be no further claims during the life of this

Agreement except for:
14.1 Increases flowing from National Wage Case deci-

sions which are expressed to apply to Enterprise
Agreements.

14.2 Site allowances and site conditions which apply for
on-site batch plants.

14.3 Productivity increases and/or site allowances which
are recoverable from the Principal and which are
applicable across the concrete industry (ie those
which are accepted and payable by all the major com-
panies Boral, Readymix and Pioneer).

15. WAGE INCREASES
15.1 Wages shall be increased by 6% effective from 27th

November 1996 to $500.61 per 40 hours.
15.2 Wages shall be increased by a further 6% effective from

20th December 1997 to $530.65 per 40 hours.

16. NOT TO BE USED AS PRECEDENT
It is a condition of this agreement that the parties will not

seek to use the terms contained herein as an example or
precedent for other Enterprise Agreements whether they
involve Pioneer Concrete (WA) Pty Ltd or not.

17. TERM
This Agreement has a term of two (2) years.
SIGNED for and on )
behalf of PIONEER )
CONCRETE (WA) ) __________________
PTY LTD in the )
presence of: )
..............Signed......................

SIGNED for and on )
behalf of THE TRANSPORT )
WORKERS UNION OF ) __________________
AUSTRALIA, WA )
BRANCH in the presence: )
..............Signed......................
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RALPH M LEE PTY LTD (MAINTENANCE
OPERATIONS) PORT HEDLAND ENTERPRISE

BARGAINING AGREEMENT 1997
No. AG 58 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Ralph M Lee Pty Ltd

and

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of

Australia, Engineering and Electrical Division, Western
Australian Branch.

No. AG 58 of 1997.

Ralph M Lee Pty Ltd (Maintenance Operations) Port
Hedland Enterprise Bargaining Agreement 1997.

SENIOR COMMISSIONER G.L. FIELDING.

4 March 1997.

Order.
HAVING heard Mr D.R. Sproule on behalf of the Applicant
and Mr C. Young on behalf of the Respondent, and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders:

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 19th day of February, 1997 entitled Ralph
M Lee Pty Ltd (Maintenance Operations) Port Hedland
Enterprise Bargaining Agreement 1997 be registered as
an industrial agreement.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the Ralph M Lee Pty Ltd

(Maintenance Operations) Port Hedland Enterprise Bargain-
ing Agreement 1997.

IA.—NO EXTRA CLAIMS COMMITMENT
It is a condition of this Agreement that during its term, there

shall be no extra claims on any of the items which have been
agreed upon and are contained in this Agreement.

2.—ARRANGEMENT
1. Title

1A. No Extra Claims Commitment
2. Arrangement
3. Term
4. Area and Scope
5. General Conditions of Employment
6. Site Disability Allowance
7. Local Living Allowance
8. Rest and Recreation
9. Essential Works Procedure

10. Safety and Security Procedures
11. Drug & Alcohol Procedures
12. Dispute Settlement Procedure
13. Living Away From Home Allowance
14. Signatories

3.—TERM
This Agreement shall operate from the first pay period com-

mencing on or after 1 November 1996 and shall continue in
force for a period of two years.

4.—AREA AND SCOPE
This Agreement shall be binding upon—

(i) Ralph M Lee Pty Ltd.
(ii) The Communications, Electrical, Electronic, Energy,

Information, Postal, Plumbing and Allied Workers
Union of Australia, Engineering and Electrical Di-
vision, Western Australian Branch (CEPU).

(iii) Employees of Ralph M Lee Pty Ltd who are engaged
on minor project work and preparatory work, main-
tenance, servicing, shutdown operations, modifica-
tions of plant and equipment and work incidental
thereto at the Iron Ore facilities owned by BHP at
Nelson Point and Finucane Island.

(iv) At the time this Agreement was entered into, there
were approximately 40 employees engaged by Ralph
M Lee Pty Ltd at the Iron Ore facilities owned by
BHP at Nelson Point and Finucane Island.

5.—GENERAL CONDITIONS OF EMPLOYMENT
This Agreement is to be read in conjunction with—

(i) The Electrical Contracting Industry Award No.R22
of 1978.

(ii) The Ralph M Lee (WA) Pty Ltd Enterprise Bargain-
ing Agreement 1996.

Where there is any inconsistency between this Agreement
and either of the documents listed in Clause 5—General Con-
ditions of Employment, this Agreement shall prevail to the
extent of any such inconsistency.

6.—SITE DISABILITY ALLOWANCE
(i) A site disability allowance is specifically prescribed to

compensate each employee for all disabilities associated with
work within the scope of the Agreement and shall be paid in
lieu of allowances (1) to (16) inclusive prescribed in Clause
18.—Special Rates and Provisions of the Electrical Contract-
ing Industry Award No. R22 of 1978.

(ii) The site disability allowance shall be $2.50 for each hour
worked.

7.—LOCAL LIVING ALLOWANCE
For those employees engaged locally, a local living payment

of $230.00 per completed week of service is payable subject
to the following conditions—

• Employees are required to produce evidence of lo-
cal residency to the satisfaction of the employer.

• This payment does not apply to employees who re-
ceive from their employer accommodation expenses
in lieu of full board and lodging, i.e. Living Away
From Home Allowance.

• This payment is forfeited on a pro-rata basis in re-
spect of any week in which the employee engages in
any form of industrial action or is absent from work
without authorisation.

• This payment is not payable on annual leave except
where the employee satisfies the employer that the
employee is still incurring costs within the area whilst
on annual leave.

• This payment comes into effect from the first full
pay period commencing after 1 November 1996.

8.— REST AND RECREATION
(a) Distant employees who qualify for rest and recreation

leave in accordance with Clause 21.—Distant Work of the
Electrical Contracting Industry Award R22 of 1978 shall have
the period of continuous service on site reduced to 10 weeks
in lieu of the Award prescription before being entitled to the
leave. Time off and payment is in accordance with the
abovementioned Award provision.

(b) Where the method of working the 38 hour week is such
that a Rostered Day Off (RDO) accrues every 20th day, the
RDO shall be paid for and taken concurrently with the period
of R & R leave.

(c) Any period of employment in respect of which an em-
ployee has an unauthorised absence shall not count towards
determining the employees rights to travel and leave under
this subclause.

9.—ESSENTIAL WORKS PROCEDURE
Employees are committed to ensuring that there is an unin-

terrupted and continuous supply of labour when the respond-
ents are carrying out the following works—

• shutdowns; and
• emergency services

once these works have commenced, provided it is safe to do so.
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10.—SAFETY AND SECURITY PROCEDURES
(a) The employee shall comply with all safety regulations

determined by the employer and/or BHP Iron Ore.
(b) An employee covered by this Order shall display or pro-

duce on request any form of personal identification issued for
that purpose by the employer.

(c) Any employee who breaches safety or security regula-
tions may be deemed to be guilty of misconduct.

11.—DRUG AND ALCOHOL POLICY
When completed, each employee and the Union shall com-

mit to the immediate implementation of the Drug and Alcohol
Policy which is currently being developed by agreement
beween BHPIO and its employees.

12.—DISPUTE SETTLEMENT PROCEDURE
In such an event that there arises any question, dispute or

difficulty pertaining to this Agreement, it shall be processed
in accordance with Clause 27—of the Electrical Contracting
Industry Award No. R22 of 1978.

13.—LIVING AWAY FROM HOME ALLOWANCE
(1) Where an employee is engaged or selected or advised by

an employer to proceed to construction work at such a dis-
tance that he cannot return to his home each night and the
employee does so, the employer shall provide the employee
with suitable board and lodging or shall pay the expenses rea-
sonably incurred by the employee for board and lodging. Ex-
penses reasonably incurred by the employee for board and
lodging shall equate to three hundred and sixty four dollars
($364.00) per week for the duration of this Agreement.

(2) The provisions of subclause (1) of this clause does not
apply with respect to any period during which the employee is
absent from work without reasonable excuse and in such case,
where the board and lodging is supplied by the employer, he
may deduct from monies owing or which may become owing
to the employee an amount equivalent to the value of that board
and lodging for the period of absence.

14.—SIGNATORIES
Signed for and on behalf of Ralph M Lee Pty Ltd
W. Manlow (Signed) W. Manlow 14/2/97
Signature Name of person authorised Date

to sign (print)
M.W. Appleton (Signed) Michael Appleton 14/2/97
Witness Signature Title (print) Date

THE COMMON SEAL of )
Communications, Electrical, Electronic )
Energy, Information, Postal, Plumbing & ) COMMON SEAL
Allied Workers Union, Engineering & )
Electrical Division, Western Australian )
Branch )
was hereunto affixed in the presence of: )
W. Game (Signed) State Secretary 18/2/97
Signature Title (print) Date
David Leeder (Signed) Research Officer 18/2/97
Witness Signature Title (print) Date

SCANWOOD INDUSTRIES INDUSTRIAL
AGREEMENT.

No. AG 240 of 1996.

WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Scanwood Building Services Pty Ltd trading as Scanwood
Industries.

No. AG 240 of 1996.

Scanwood Industries Industrial Agreement.

COMMISSIONER P E SCOTT.

20 February 1997.
Order.

HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Scanwood Building Services Industrial
Agreement be registered on the 20th day of September
1996.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

———

Schedule.

1. TITLE
This Agreement will be known as the Scanwood Industries

Industrial Agreement.

2. ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave
16. Pyramid Sub-Contracting
17. All-In Rates
18. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program

3. AREA AND PARTIES BOUND
This is an Agreement between The Western Australian

Builders’ Labourers, Painters & Plasterers Union of Workers
(hereinafter referred to as the “Union”) and Scanwood Building
Services Pty Ltd trading as Scanwood Industries (hereinafter
referred to as the “Company”) in the State of Western Australia.

4. APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the “Award”).

5. DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1997.
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The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6. DISPUTE SETTLEMENT PROCEDURE
The dispute settlement procedure that shall apply to this

Agreement shall be in the same terms as that outlined in Clause
46 Settlement of Disputes of the Award.

7. SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8. RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this
Agreement and the Award the higher rate shall apply.

9. ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agreement,
this Agreement may be terminated in accordance with the
requirements of the Act.

10. WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A—Wage Rates.

11. INDUSTRY STANDARDS
It is a term of this Agreement that the Company will continue

to meet its current level of payment into the Western Australian
Construction Industry Redundancy Fund and will immediately
increase its level of payment into the Construction + Building
Unions Superannuation Scheme to $50 per week per employee.

12. CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

13. TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $11.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of
the employer, be granted leave with pay each calender year
pro-rata to attend courses conducted or approved by the
NBCITC. The employers approval shal l  not be
unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than:

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learning),
and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights
Certificates.

14. SENIORITY
1. The parties agree the continuity of employment is desirable

wherever possible, and that where it is not possible, employees
will be retrenched in order of seniority.

2. When applying the “first on last off’ principle it is
agreed subject to the caveat of “all things being equal”, it
is intended to apply on a state basis rather than a site by
site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

15. SICK LEAVE
For sick leave accrued after the date of ratification of this

agreement the following will apply:
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is re-en-
gaged within a period of six months, the unpaid
balance of sick leave shall continue from the date of
re-engagement.

16. ALL-IN PAYMENTS
1. All-In methods of payments shall be prohibited.
2. “All-In Payments” means any system of payment that is

hourly, weekly, or daily which is either in lieu of payment for
overtime,. or in lieu of one or more of the various award
conditions such as annual leave, public holiday payments,
inclement weather, etc.

Provided that All-In payments do not include casual
engagement on terms prescribed by the appropriate Award or
Agreement.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference
(if any) between the employee’s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during his period of employment.

In addition to making the appropriate taxation deductions
from the employee’s wages, the employer shall also be required
to make the appropriate contributions to the C+BUSS and
Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a site
that is let to circumvent the payments prescribed under the
award or this clause, the matter may, if not resolved by the
head contractor, be negotiated between the parties or referred
to the Western Australian Industrial Relations Commission.

5. Any industrial action that may arise, shall be confined to
the employer in breach of this clause.

17. PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-
contractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-
contractor.
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3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further
between the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

18. DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlines in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

Common Seal
(Signed)
ON BEHALF OF THE UNION
(Signed)
ON BEHALF OF THE COMPANY
Bjorn Houlayd
(PRINT NAME)
Dated this 4 day of September 1996.

APPENDIX A—WAGE RATES
Date of 1 August 1 February
Signing 1996 1997
Hourly Hourly Hourly
Rate Rate Rate

$ $ $
Labourer Group 1 14.21 14.66 15.11
Labourer Group 2 13.71 14.15 14.59
Labourer Group 3 13.35 13.77 14.20
Plasterer, Fixer 14.76 15.23 15.70
Painter, Glazier 14.43 14.89 15.35
Signwriter 14.73 15.20 15.68

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety

committee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner.

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

f) A worker having problems with alcohol and/or other
drugs:

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will:
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative commit-
tee member(s) at the two hour BTG Drug and Safety
in the Workplace training course.

SCOTCH COLLEGE ADMINISTRATIVE AND
TECHNICAL OFFICERS (ENTERPRISE

BARGAINING) AGREEMENT 1996
No. AG 335 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and

Scotch College.

No. AG 335 of 1996.

Scotch College Administrative and Technical Officers
(Enterprise Bargaining) Agreement 1996

COMMISSIONER A.R. BEECH.

10 February 1997.

Order.
HAVING heard Ms T. Howe and Dr I. Fraser on behalf of the
Applicants and by consent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders:

THAT the Scotch College Administrative and Techni-
cal Officers (Enterprise Bargaining) Agreement 1996 be
registered in accordance with the following Schedule on
and from the 10th day of February 1997.

(Sgd.) A.R. BEECH,
[L.S] Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the Scotch College Ad-

ministrative and Technical Officers (Enterprise Bargaining)
Agreement 1996.

2.—ARRANGEMENT
 1. Title
 2. Arrangement
 3. Parties to the Agreement
 4. Relationship to Parent Award
 5. Scope of Agreement
 6. Date and Duration of Agreement
 7. Single Bargaining Unit
 8. Objectives
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 9. Salary Rates
10. Conditions of Employment
11. Dispute Resolution Procedure
12. No Reduction Clause
13. Consultation
14. No Further Claims
15. No Precedent
16. Signatories

Appendix I

3.—PARTIES TO THE AGREEMENT
This agreement is made between Scotch College (the Col-

lege) and the Independent Schools Salaried Officers’ Associa-
tion of Western Australia, Industrial Union of Workers (the
ISSOA), a registered organisation of employees.

4.—RELATIONSHIP TO PARENT AWARD
This agreement shall be read and interpreted in conjunction

with the Independent Schools Administrative and Technical
Officers Award 1993 (the award).

Where there is any inconsistency between this agreement
and the award this agreement will prevail to the extent of the
inconsistency.

5.—SCOPE OF AGREEMENT
(1) This agreement shall apply to all staff who are employed

within the scope of the Independent Schools Administrative
and Technical Officers Award 1993.

(2) The number of employees covered by this agreement is
24.

6.—DATE AND DURATION OF AGREEMENT
(1) This agreement shall come into effect on and from the

10th February 1997 and shall apply until 30 September, 1997.
(2) The parties agree to meet no later than June 1997 to re-

view this agreement.

7.—SINGLE BARGAINING UNIT
The parties to this agreement have formed a single bargain-

ing unit.
The single bargaining unit has conducted negotiations with

the College and reached full agreement with the College rep-
resented by this agreement.

8.—OBJECTIVES
The nature and purposes of this agreement are to:

(1) Consolidate and further develop initiatives arising
out of the award restructuring process.

(2) Re-affirm a mutual responsibility to maintain a work-
ing environment which will ensure that the College
and its staff continue to be genuine participants and
contributors to the College’s aims, objectives and
philosophy.

9.—SALARY RATES
(1) From the pay period commencing 30 September 1996

the current salary rates applying at the College shall be in-
creased as per Appendix I.

(2) From the first pay period commencing on 31 March 1997
the salary rates prescribed in subclause (1) of this clause shall
be increased by 5%, as per Appendix I.

(3) In the event of any safety net adjustment being applied
to the award, such adjustment shall be absorbed into the above
increases.

(4) Above award payments currently applying shall be pre-
served as a percentage of the salaries prescribed herein.

10.—CONDITIONS OF EMPLOYMENT
(1) Professional Development
An employee shall be eligible to apply for up to 5 days per

annum for relevant professional development without deduc-
tion of pay. Professional development approved by the Col-
lege shall be fully funded by the College, including
reimbursement of incidental expenses.

(2) Parental Leave
The College will grant parental leave in accordance with

current minimum provisions as contained in the Australian
Industrial Relations Act (1993).

(3) Superannuation
(a) All permanent employees may from the first pay

period commencing in the tax year 1997/98, be-
come contributing members (category B) and
thereby pay 5.5% of their gross earning to the
plan, with the College contributing a further 7.5%
plus 3% productivity on their behalf. Members
shall be able to “salary sacrifice” their contribu-
tions, in the same manner as “category A” mem-
bers of the plan, as per the award.

(b) All employees agree that all superannuation con-
tributions made on their behalf shall be paid into
the Scotch College Superannuation Plan or “Con-
cept 1” providing those Funds maintain eligibil-
ity as an “approved fund” in accordance with ISC
regulations.

11.—DISPUTE RESOLUTION PROCEDURE
A dispute is defined as any question, dispute or difficulty

arising out of this agreement.
The following procedure shall apply to the resolution of any

dispute:
(1) The parties to the dispute shall attempt to resolve

the matter by mutual discussion and determina-
tion.

(2) If the parties are unable to resolve the dispute, the
matter, at the request of either party, shall be referred
to a meeting between the parties, together with a rep-
resentative if requested by either party.

(3) If the matter is not then resolved it may be referred
to the Western Australian Industrial Relations Com-
mission or the Industrial Relations Court of Australia.

12.—NO REDUCTION CLAUSE
Nothing contained herein shall entitle the College to reduce

the salary or conditions of an employee which prevailed prior
to entering into this agreement.

13.—CONSULTATION
(1) There shall be established a Consultative Committee with

equitable representation of employers and non-teaching staff
from the College. The Committee shall provide a forum in
which to discuss any matters brought to the Committee, pro-
vided they relate directly to the conditions of employment of
non-teaching staff.

(2) Either party can call a meeting at a mutually convenient
time.

(3) The steps and levels as described in the award shall
be subject to a review by the joint employer/employee Con-
sultative Committee with a view to eliminating anomalies
and more clearly defining and delineating the responsi-
bilities and duties that exist at the College—such review
to be completed and any necessary re-classifications in-
troduced on 1st July 1997.

(4) The parties agree to work together to develop an ap-
praisal process.

14.—NO FURTHER CLAIMS
It is a condition of this agreement that the parties will not

seek any further claims with respect to salaries or conditions
unless they are consistent with the State Wage Case Princi-
ples.

15.—NO PRECEDENT
It is a condition of this agreement that the parties will not

seek to use the terms contained herein as a precedent for other
enterprise agreements, whether they involve the College or
not.

16.—SIGNATORIES
W R Dickinson
Scotch College

T.I. Howe
Independent Schools Salaried Officers’ Association of West-

ern Australia, Industrial Union of Workers
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APPENDIX I
LEVEL SALARY AWARD SCOTCH 30.9.96 31.3.97

CURRENT +6.08% +5%
Level 1 19334 19674 20870 21914

19584 19934 21146 22203
19834 20194 21422 22493
20084 20454 21698 22782
20334 20714 21973 23072
20584 20974 22249 23362

Level 2 21334 21714 23034 24186
21834 22274 23628 24810
22334 22794 24180 25389
22834 23314 24731 25968
23334 23834 25283 26547
23834 24354 25835 27126

Level 3 24834 25394 26938 28285
25434 26018 27600 28980
26034 26642 28262 29675
26634 27266 28924 30370
27234 27890 29586 31065
27834 28514 30248 31760

Level 4 26334 26954 28593 30022
27334 27994 29696 31181
28334 29034 30799 32339
29334 30074 31902 33498
30334 31114 33006 34656
31334 32154 34109 35814

WESTERN AUSTRALIAN CATHOLIC SCHOOLS
(ENTERPRISE BARGAINING) AGREEMENT

No. 1 OF 1996.
No. AG 23 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and

Roman Catholic Archbishop of Perth (Inc.)

No. AG 23 of 1997.

Western Australian Catholic Schools (Enterprise
Bargaining) Agreement No. 1 of 1996.

COMMISSIONER A.R. BEECH.

11 February 1997.
Order.

HAVING heard Ms T. Howe and Mr P. Andrew on behalf of
the Applicants and by consent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act,
1979, hereby orders:

THAT the Western Australian Catholic Schools (Enter-
prise Bargaining) Agreement No. 1 of 1996 as filed by
the parties on the 30th day of January 1997 as amended
by the parties be registered on and from the 10th day of
February 1997.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

———

Schedule.

1.—TITLE
This agreement shall be known as the Western Australian

Catholic Schools (Enterprise Bargaining) Agreement No. 1 of
1996 and shall replace the Western Australian Catholic Schools
(Enterprise Bargaining) Agreement No. 1 of 1994.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties to the Agreement
4. Scope of Agreement
5. Relationship to Parent Award

6. Term of Agreement
7. Expiration of Agreement
8. No Extra Claims
9. No Duress

10. Objects of the Agreement
11. Conditions of Employment
12. Contract of Service
13. Salaries
14. Location Allowance
15. Promotional Positions
16. Long Service Leave
17. Parental Leave
18. Redundancy Provisions
19. Playground Duty
20. Flexibility in the School Day/Year
21. Professional Development
22. Professional Responsibilities
23. Dispute Avoidance and Grievance Procedure
24. Consultative Provisions
25. Signatures

Schedule 1 Conditions of Employment of Teachers
in Catholic Schools in WA (1996)
Schedule 2 Deferred Salary Scheme

3.—PARTIES TO THE AGREEMENT
This Agreement is made between the Roman Catholic

Archbishop of Perth (Inc) and the Independent Schools Salaried
Officers’ Association of Western Australia, Industrial Union
of Workers (the ISSOA), a registered organisation of
employees.

4.—SCOPE OF AGREEMENT
(1) This Agreement shall apply to all teachers who are

covered by the provisions of the Independent Schools’
Teachers’ Award (1976), as amended.

(2) The number of teachers covered by this agreement is
1918.

5.—RELATIONSHIP TO PARENT AWARD
Except as provided by this Agreement, the conditions of

employment of teachers employed in Catholic Schools in
Western Australia will be in accordance with the Independent
Schools’ Teachers’ Award (1976), as amended.

6.—TERM OF AGREEMENT
This Agreement shall come into effect on and from the 10th

February 1997 and shall expire on the 31st of December 1997.

7.—EXPIRATION OF AGREEMENT
On the expiration of this Agreement and in the absence of

the registration of a subsequent Enterprise Agreement, the
provisions of this Agreement shall prevail for the purposes of
the conditions of employment that will apply to employees
covered by this Agreement.

8.—NO EXTRA CLAIMS
It is a condition of this Agreement that the parties will not

make any further claims with respect to salaries and conditions
during the period of this Agreement unless they are consistent
with the State Wage Fixing Principles.

9.—NO DURESS
This Agreement was not entered into by either of the parties

under duress from the other party or any other person or
persons.

10.—OBJECTS OF THE AGREEMENT
In reaching this agreement the parties have recognised:
Catholicity—

• The need to maintain a just working environment in
which education can be provided in harmony with
the aims, objectives and philosophy of Catholic edu-
cation.

Professionalism—
• A mutual responsibility to protect, develop and en-

hance Catholic education within the State of West-
ern Australia.

• The need to safeguard and enhance the quality of
teaching and learning in Catholic schools in Western
Australia and the public perception of it.
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Flexibility—
• The variety of educational and managerial arrange-

ments that exist requiring flexibility in the applica-
tion of regulations that govern employment practices.

• The need to consolidate, and develop further, initia-
tives arising out of the award restructuring process.

• Productivity and efficiency have a growing influence
in educational policies and practices.
Schools are expected to do more with the same level
of resources, necessitating productivity and efficiency
improvements which may be qualitative rather than
quantitative.

11.—CONDITIONS OF EMPLOYMENT
The parties acknowledge that the document at Schedule 1,

Conditions of Employment of Teachers in Catholic Schools in
WA (1996) is an official statement of the Catholic Education
Commission of Western Australia and as such applies to all
teachers employed in a Catholic school in Western Australia.

The parties are committed to discuss the ongoing
development of the ethos and obligations expected of a teacher
in a Catholic School, consistent with the objects of this
Agreement.

12.—CONTRACT OF SERVICE
(1) When a teacher accepts an appointment within the

Catholic system in Western Australia for the first time, the
appointment is probationary and as such the teacher is subject
to professional appraisal in the second year of employment so
as to confirm ongoing employment.

(2) (a) Except in the case of a relief or temporary teacher,
the termination of the service of a teacher shall require a
minimum of six weeks’ notice by either party to take effect
from the close of school business at the end of the school term.

(b) Provided that the requirements of this subclause may be
waived in part or in whole by mutual agreement between the
teacher and the employer. Any request to waiver such notice
shall not be unreasonably withheld by the employer, where it
is deemed that the teacher has not been able to give the required
notice through no fault of their own.

(c) Subject to the provisions of this subclause, failure to give
the required notice shall make either party liable for the
payment to the other party of an amount equivalent to the period
of notice not given.

(d) The employer reserves the right to withhold or recover
an amount equivalent to the period of notice not given.
However, approval must be obtained from the Director of
Catholic education before such action is proceeded with.

13.—SALARIES
The minimum annual rate of salary payable to teachers

engaged in the classifications prescribed in Clause 11.—
Salaries of the Award shall be:

(1) Payable on and from 1st January 1997—
Step Salary ($)
Step 1 22 769
Step 2 24 102
Step 3 29 149
Step 4 30 796
Step 5 32 015
Step 6 33 935
Step 7 35 249
Step 8 36 838
Step 9 39 426
Step 10 40 638
Step 11 42 320
Step 12 43 763
Step 13 45 493

(2) Notwithstanding subclause (1) of this clause, Senior
Teacher allowances remain payable by reference to Step 13 of
the Award.

(3) Notwithstanding the provisions of subclause (5) of
Clause 11.—Salaries of the Award, relief teachers
employed for five (5) days or less may be engaged by the
day or half day. Half day is determined as the hours usually
worked in a school prior to or immediately following the
lunch break.

(4) From 1st of January 1997, teaching staff who have
been employed within the Catholic system for a minimum
of 2 years may apply to have their salary payments deferred
in accordance with the provisions as outlined in Schedule
2 of this Agreement.

14.—LOCATION ALLOWANCE
Teachers shall be paid the allowance provided for below in

lieu of the allowance prescribed in subclause (1) of Clause
17.—Location Allowances of the Award.

Town Allowance $/week
(Single Rate)

Balgo Hills 72.05
Boulder 6.60
Beagle Bay 65.10
Billiluna 72.05
Broome 47.00
Carnarvon 20.67
Derby 49.00
Esperance 12.69
Gibb River 72.05
Kalgoorlie 6.60
Karratha 49.60
Kununurra 61.50
La-djardar Bay 65.10
Lake Gregory 72.05
Lombadina 65.10
Port Hedland 46.26
Red Hill 61.50
Ringer Soak 72.05
Southern Cross 12.12
Tardun 8.92
Turkey Creek 65.10
Wyndham 60.00
Yagga Yagga 72.05

15.—PROMOTIONAL POSITIONS
(1) The parties are committed to immediately review the

current structure and allowances that apply in both secondary
and primary school promotion positions.

(2) Any agreed restructuring resulting from the review shall
be implemented as soon as possible in 1997.

16.—LONG SERVICE LEAVE
(1) As from 1st January 1995, a teacher’s entitlement to paid

long service leave for each year of service within the Catholic
Education system, will accrue at the following rates:

(a) up to ten years of continuous service, 1.3 weeks for
each year of service;

(b) for each subsequent year, 1.86 weeks for each year
of service.

(2) Subject to subclause (5) of this clause, a teacher who on
or from the 1st day of January 1995 has accrued a minimum
entitlement of ten weeks’ long service leave shall be entitled
to take such leave.

(3) For any service prior to the 1st January 1995, the
provisions of long service leave shall be that which is prescribed
under the terms of the Award.

(4) The process required for the taking of leave shall be as
follows:

(a) the employer shall advise the teacher of his/her im-
pending entitlement to take long service leave prior
to the completion of term three in the year preceding
the entitlement becoming due;

(b) the teacher shall advise the employer no later than
the commencement of term four of the preceding year
of their intention or otherwise to take leave;

(c) where an agreement has been reached for the taking
of long service leave and circumstances arise that
necessitates an adjustment of such leave, then any
request for the adjustment shall not be unreasonably
withheld.

(5) Where the continuous service of a teacher during the
period of accrual contains any period which is less than
full time then that teacher’s entitlement to long service
leave shall be subject to a calculation which averages the
full time equivalence of the teacher’s service over the
accrual period.
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(6) The teacher continues to accrue long service leave
entitlement for any period during which the teacher is absent
on full pay from his/her duties, long service leave does not
accrue for any period exceeding two weeks during which the
teacher is absent on unpaid leave.

(7) (a) For the purposes of calculating long service leave
entitlement the employer shall allow a break of service up to 6
months without penalty to the teacher. Such a break in service
shall be deemed to be ‘leave without pay’ for the purposes of
calculating that teacher’s entitlement.

(b) The provisions of this subclause shall not prevail if a
teacher has been paid a pro-rata payment for accrued long
service leave at the time of the break of service.

(8) Vacation leave observed by the school shall count for the
purposes of calculating a teacher’s entitlement to long service
leave.

(9) Any public holiday which occurs during the period a
teacher is on long service leave shall be treated as part of the
long service leave and extra days in lieu thereof shall not be
granted.

(10) Where a teacher has become entitled to a period of long
service leave in accordance with the clause, the teacher shall
commence such leave as soon as possible after the accrual
date in a manner mutually agreed between the employer and
the teacher by one of the following options:

(a) as a semester, with approved leave without pay for
that portion which exceeds the long service leave
period;

(b) as a term, with the excess entitlement being paid for
in addition to the ordinary payment for such leave.

(Notation: For the purposes of this subclause a semester is
defined as a combination of the school terms 1 and 2 or 3 and
4 respectively.)

(11) Payment for long service leave shall be made in full
before the teacher goes on leave or by agreement between the
teacher and the employer, at the same time as the teacher’s
salary would have been paid if the teacher had remained at
work in which case the payment shall be made by arrangement
between the teacher and the employer.

(12) Where a teacher has completed at least 7 years’ service
and employment is terminated—

(a) by the teacher’s death; or
(b) in any circumstances, other than serious misconduct;

the amount of leave shall be such as has accrued under the
provisions of subclause (1) of this clause.

(13) In the case to which subclause (12) of this clause
applies, and in any case in which the employment of the
teacher who has become entitled to leave hereunder is
terminated before such leave is taken or fully taken the
employer shall, upon termination of employment otherwise
than by death, pay to the teacher and upon termination of
employment by death pay to the personal representative
of the teacher upon request by the personal representative,
a sum equivalent to the amount which would have been
payable in respect of the period of leave to which he/she
is entitled or deemed to have been entitled and which would
have been taken but for such termination.

Such payment shall be deemed to have satisfied the obligation
of the employer in respect of leave hereunder.

(14) Accrued long service leave entitlements are portable
between all Catholic schools in Western Australia and those
schools subject to the Catholic Schools Long Service Leave
Interstate Portability Agreement.

17.—PARENTAL LEAVE
The employer will grant parental leave to teachers in

accordance with current minimum provisions as contained in
the Industrial Relations Act 1988 (Commonwealth).

18.—REDUNDANCY PROVISIONS
(1) Should a position in a Catholic school become redundant

then the provisions of
(a) the Industrial Relations Act 1988 (Commonwealth)

and
(b) the Catholic Education Commission of Western Aus-

tralia policy on redundancy shall apply.

(2) In calculating the years of service of a teacher, all
continuous service within Catholic schools in Western Australia
will be considered and not only the service completed at the
current school.

(3) Where a school proposes to make one or more teaching
positions redundant the employer shall make redundancy
payments to the teachers made redundant in accordance with
the following scale:

Period of Service Weeks of severance
pay

Less than 1 year Nil
One year and less than two years 4 weeks
Two years and less than three years 6 weeks
Three years and less than four years 7 weeks
Four years and above 2 weeks per year

of service to a
maximum of 12
weeks.

(4) The parties agree to further negotiate the provisions as
outlined in this clause during the term of this Agreement.

19.—PLAYGROUND DUTY
Where a teacher is required to perform playground

supervision, such supervision shall be so rostered as to allow
a fair and reasonable midday meal break.

20.—FLEXIBILITY IN THE SCHOOL DAY/YEAR
(1) Flexible working hours for teachers may be implemented

at schools where an improved curriculum can be offered, or
more effective and efficient use of resources occurs.

The following criteria shall be applied prior to the
implementation of flexible hours;

(a) a consultative process to occur at school level in-
volving all stakeholders, including the ISSOA, school
decision making groups, parents, students and staff;

(b) issues such as duty of care, health, safety and wel-
fare, equity and other legislative requirements al-
lowed for;

(c) workloads and career aspirations have been consid-
ered;

(d) individual circumstances have been fairly and rea-
sonably considered;

(e) the distribution of hours to be equitable.
(2) Specifically excluded from these flexibility arrangements

are increased working hours for teachers.

21.—PROFESSIONAL DEVELOPMENT
Professional development has as its priority the upgrading

of professional knowledge and skills.
Both the school and the teacher should share the

responsibility of teachers’ professional development.
In addition to courses provided in school hours, the parties

accept that courses outside of school hours should be made
available to teachers. Access to such courses should be at the
discretion of the teacher.

22.—PROFESSIONAL RESPONSIBILITIES
(1) The parties recognise that there is a wide range of duties

and responsibilities involved in the profession of teaching.
(2) The parties recognise that the following principles apply

in addressing the fair and reasonable participation of teachers:
(a) Much of the life and culture of the school is derived

from school activities involving teachers and students
conducted outside regular classroom contact.

(b) The efforts of teachers who contribute significantly to
the life and values of the school should be recognised.

(c) Duty of care responsibilities must be considered in
the planning of all activities conducted by the school.

(d) There will be collaborative planning between school
and staff in the allocation of teachers to all activities
conducted by the school.

(e) The competence, skills and qualifications of teach-
ers, including part-time teachers, will be considered
in the planning and allocating of activities conducted
by the school, having regard for the teacher’s pro-
fessional development and family responsibilities.
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(f) Some schools may have expanded educational pro-
grams which may require flexible employment ar-
rangements.

(3) The parties are committed to discussing the implications
of these principles in order to reach a common understanding
in order to support their implementation.

(4) Nothing contained in this clause shall prevent a school
from negotiating with a teacher or teachers, a procedure for
the planning and implementation of the school’s activities
outside regular classroom contact. However, the parties
recommend that it be done having regard to the principles
outlined in this clause.

23.—DISPUTE AVOIDANCE AND GRIEVANCE
PROCEDURES

(1) The objective of these procedures is the avoidance and
resolution of industrial disputation by measures based on
consultation, co-operation and negotiation.

(2) Without prejudice to either party, the parties to this
Agreement shall ensure the continuation of work in accordance
with the Award, this Agreement and the custom and practice
in Catholic Schools in Western Australia.

(3) (a) In the event of any matter arising which is of concern,
the teacher shall discuss this matter with the Principal or his/
her nominee.

(b) If the matter is not resolved at this level, the teacher and/
or the Principal may refer the matter to the Independent Schools
Salaried Officers Association and/or the Catholic Education
Office (Industrial and Community Relations Team).

(In an attempt to resolve the matter it may be necessary to
have formal discussion between the ISSOA and the Director
of Catholic Education in Western Australia.)

(c) If the matter cannot be resolved at this level it may be
referred to the Western Australian Industrial Relations
Commission.

(4) Nothing contained in this procedure shall prevent the
Secretary of the ISSOA or his/her nominee or the Director of
Catholic Education in Western Australia or his/her nominee
from entering into negotiations at any level either at the request
of any of the parties to the dispute or on their own initiative in
respect of matters in dispute should such action be considered
conducive to achieving resolution of the dispute.

24.—CONSULTATIVE PROVISIONS
In order to pursue the objectives as determined by both

teachers and employers within Catholic schools, the parties
have established a Collaborative Forum to determine, through
discussion and consultation, the strategic industrial and
professional priorities for teachers in the Catholic education
system.

25.—SIGNATURES
ENDORSEMENTS
Signed for and on behalf of;
The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers
I.J. Sands
The Roman Catholic Archbishop of Perth (Inc)
B.J. Hickey

SCHEDULE I.

CONDITIONS OF EMPLOYMENT OF TEACHERS IN
CATHOLIC SCHOOLS IN WA (1996)

1. The Employing Authority
1.1 In Diocesan accountable schools, the teacher is em-

ployed by the Bishop of the Diocese who delegates
this power to the school board.

1.2 In Order accountable schools the teacher is employed
by the Congregational Leader who may delegate this
authority to a school board or principal.

2. The Fundamental Responsibilities of the Teacher
A teacher is required, under the direction of the Principal, to

contribute actively towards;
2.1 the maintenance of the Catholicity of the school

through a manner of life and stated beliefs which are
in keeping with the teachings of the Catholic Church;

2.2 the promotion of the religious instruction and for-
mation of pupils in accordance with the directives
and requirements of the Catholic Education Com-
mission and the Bishop of the Diocese;

2.3 the undertaking of appropriate accreditation pro-
grams, as required.

3. Duties
The teacher is required to:

3.1 Perform such duties, teaching and non-teaching, as
are customarily rostered and shared by all staff.

3.2 Help ensure the provision of a Catholic perspective
in the activities of the school.

3.3 Model the leadership that is appropriate for all mem-
bers of the school community.

3.4 Keep abreast of current developments in educational
theory and practice.

3.5 Demonstrate a pastoral concern for each member of
the school community.

4. Other Matters
4.1 A fulltime teacher shall, upon application to the prin-

cipal, be permitted to engage in other employment
provided that such employment does not affect the
teacher’s employment and professional responsibili-
ties to the school.

4.2 Any fraudulent misrepresentation in the teacher’s
curriculum vitae, or other documentation presented
to the employer, which impacts on the employment
contract of the teacher may result in the termination
of the employment contract.

4.3 The teacher has the responsibility to advise the em-
ployer of any previous or current criminal convic-
tions or proceedings and acknowledges that the
employer has the right to enquire about such convic-
tions or proceedings, provided that the employer
notifies the teacher of any inquiry prior to it being
conducted.

SCHEDULE 2
DEFERRED SALARY SCHEME

(1) Eligibility.
(a) Teaching staff, who have been employed within the

Catholic system for a minimum of two (2) years,
including full time and part time teachers, are eligi-
ble to apply.

(b) Approval of applications will be determined by the
employer based on the needs and requirements of
the school.

(2) Period of Leave.
(a) The period of leave will be for twelve (12) months,

from I January to 31 December.
(b) Participants will not be able to return to a position at

the same school during the 12 month leave period.
(c) Should alternative employment be sought during

the year of leave, the employee is to advise the
employer.

(d) Should employment as a teacher be pursued within a
Catholic school, only relief work may be undertaken
by the teacher.

(e) The year of leave, the fifth year, will be taken in
accordance with the conditions as prescribed within
Clause 8—Leave (3), Leave Without Pay of the In-
dependent Schools’ Teachers’ Award.

(3) Payment of Salary.
(a) During the four year accrual period participants in

the scheme receive 80% of their normal fortnightly
salary and will thus be taxed at this reduced rate of
pay. Normal salary is defined as a teacher’s normal
fortnightly salary plus any associated teaching al-
lowances.
In the fifth year, when leave is taken, the partici-
pants will receive the money contributed over the
four year period. This amount can be paid fortnightly;
in one lump sum payment; or two payments, one in
each of the financial years.
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(b) The participant will be taxed only on the amount
actually received, in this case approximately 80% of
the normal salary (including allowances). This is a
significant taxation incentive for participants. It is
recommended that, prior to entering into this scheme,
prospective participants discuss taxation implications
and other related issues with their accountant or fi-
nancial adviser.

(c) It should be noted that interest is not paid on amounts
accumulated during the accrual period. A taxation
ruling prohibits such payment on the basis that peo-
ple taking advantage of a taxation incentive cannot
derive interest on those funds.
Interest accrued will be utilised to offset the admin-
istrative costs of the fund.

(4) Suspension of Contributions.
(a) Participation in the scheme will be suspended dur-

ing any period of unpaid leave. Any period of un-
paid leave will reduce payments into the fund and
therefore proportionately reduce the accrued payment
in the year of leave.

(b) A participant may elect to suspend contributions for
a period of less than twelve months once (1) during
the accrual period. This will also reduce the accrued
payment in the year of leave.

(c) The employer retains the discretionary authority to
approve suspension for a period of twelve (12)
months at the request of the employee. Such a sus-
pension will extend the taking of the year of leave
by one (1) year.

(5) Withdrawal
(a) The participant may withdraw from the scheme at

any time by notifying the employer in writing. It
should be noted that only the exact money paid into
the scheme will be paid in a lump sum on withdrawal
and no interest will be paid on this amount.

(b) The participant who withdraws from the scheme will
be taxed on the lump sum payment and any other
salary received during that financial year. Signifi-
cant taxation implications may, therefore, apply.

(6) Long Service Leave, Sick Leave and Increment
Entitlements.

(a) A participant in the scheme will accrue the above
entitlements at 100% of the normal accrual rate over
the first four years only. The fifth year, the year of
leave, is a non-accrual period.

(b) If a participant becomes eligible for long service leave
during the fourth year of the deferred salary scheme,
the long service leave entitlement will further be
deferred and taken in the fifth year of the scheme or
taken in the final term/semester of the fourth year of
the scheme, or the first term/semester of the sixth
year.

(7) Workers’ Compensation.
(a) Participants in the scheme are covered by workers’

compensation during the first four years of the
scheme at 100% of their normal salary. A participant
in receipt of workers’ compensation during the first
four years may elect to continue in the deferred sal-
ary scheme or suspend their contributions until their
return to full duties.

(b) Any period of suspension due to workers’ compen-
sation shall be undertaken in accordance with Clause
4 of this Schedule.

(c) During the fifth year, the year of leave, the partici-
pant is not covered by workers’ compensation.

(8) Superannuation.
Contributions are based on 100% of the employee’s normal

salary over the first four years only.
(9) Fund Management.
The scheme will be managed by the Catholic Education

Office. During the four year accrual period, schools will remit
20% of salary foregone to the Office on a two or four weekly
basis. Participants will receive a statement from the Office at
the end of each year showing the amount accumulated in the

scheme. At the beginning of the fifth year, when leave is taken,
the accumulated amount will be forwarded to the participant’s
school for payment through the school’s payroll. All
contributions to the scheme are guaranteed by the Catholic
Education Office of WA.

(10) Portability
(a) Teachers are able to maintain their participation in

the scheme should they transfer their employment
between Catholic schools or to the Catholic Educa-
tion Office.

(b) The employee is obliged to notify the principal prior
to appointment of their participation in the Deferred
Salary Scheme and the date that leave is due to be
taken.

(c) Participation in the Deferred Salary Scheme shall not
impede an application for employment in a Catholic
school.

(11) Implementation Date
(a) The Deferred Salary Scheme shall commence on or

after I January 1997.
(b) Applications are to be forwarded to the Principal by

the close of business 31 August of the year prior to
the year of commencement. Schools will endeavour
to notify the teacher of the result of their applica-
tions by 31 October of the same year.

WESTERN AUSTRALIAN CATHOLIC SCHOOLS
(ENTERPRISE BARGAINING) AGREEMENT

No. 2 OF 1996.
No. AG 24 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and

Congregational Superior Sisters of Mercy, West Perth
Congregation

No. AG 24 of 1997.

Western Australian Catholic Schools (Enterprise
Bargaining) Agreement No. 2 of 1996.

COMMISSIONER A.R. BEECH.

11 February 1997.
Order.

HAVING heard Ms T. Howe and Mr P. Andrew on behalf of
the Applicants and by consent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act,
1979, hereby orders:

THAT the Western Australian Catholic Schools (Enter-
prise Bargaining) Agreement No. 2 of 1996 as filed by
the parties on the 30th day of January 1997 as amended
by the parties be registered on and from the 10th day of
February 1997.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

———

Schedule.

1.—TITLE
This agreement shall be known as the Western Australian

Catholic Schools (Enterprise Bargaining) Agreement No. 2 of
1996 and shall replace the Western Australian Catholic Schools
(Enterprise Bargaining) Agreement No. 2 of 1994.
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2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties to the Agreement
4. Scope of Agreement
5. Relationship to Parent Award
6. Term of Agreement
7. Expiration of Agreement
8. No Extra Claims
9. No Duress

10. Objects of the Agreement
11. Conditions of Employment
12. Contract of Service
13. Salaries
14. Location Allowance
15. Promotional Positions
16. Long Service Leave
17. Parental Leave
18. Redundancy Provisions
19. Playground Duty
20. Flexibility in the School Day/Year
21. Professional Development
22. Professional Responsibilities
23. Dispute Avoidance and Grievance Procedure
24. Consultative Provisions
25. Signatures

Schedule 1 Conditions of Employment of Teachers
in Catholic Schools in WA (1996)
Schedule 2 Deferred Salary Scheme

3.—PARTIES TO THE AGREEMENT
This Agreement is made between the Congregational

Superior Sisters of Mercy, West Perth Congregation and the
Independent Schools Salaried Officers’ Association of Western
Australia, Industrial Union of Workers (the ISSOA), a
registered organisation of employees.

4.—SCOPE OF AGREEMENT
(1) This Agreement shall apply to all teachers who are

covered by the provisions of the Independent Schools’
Teachers’ Award (1976), as amended.

(2) The number of teachers covered by this agreement is
70.

5.—RELATIONSHIP TO PARENT AWARD
Except as provided by this Agreement, the conditions of

employment of teachers employed in Catholic Schools in
Western Australia will be in accordance with the Independent
Schools’ Teachers’ Award (1976), as amended.

6.—TERM OF AGREEMENT
This Agreement shall come into effect on and from the

10th February 1997 and shall expire on the 31st of
December 1997.

7.—EXPIRATION OF AGREEMENT
On the expiration of this Agreement and in the absence of

the registration of a subsequent Enterprise Agreement, the
provisions of this Agreement shall prevail for the purposes of
the conditions of employment that will apply to employees
covered by this Agreement.

8.—NO EXTRA CLAIMS
It is a condition of this Agreement that the parties will not

make any further claims with respect to salaries and conditions
during the period of this Agreement unless they are consistent
with the State Wage Fixing Principles.

9.—NO DURESS
This Agreement was not entered into by either of the parties

under duress from the other party or any other person or
persons.

10.—OBJECTS OF THE AGREEMENT
In reaching this agreement the parties have recognised:
Catholicity—

• The need to maintain a just working environment in
which education can be provided in harmony with
the aims, objectives and philosophy of Catholic edu-
cation.

Professionalism—
• A mutual responsibility to protect, develop and en-

hance Catholic education within the State of West-
ern Australia.

• The need to safeguard and enhance the quality of
teaching and learning in Catholic schools in Western
Australia and the public perception of it.

Flexibility—
• The variety of educational and managerial arrange-

ments that exist requiring flexibility in the applica-
tion of regulations that govern employment practices.

• The need to consolidate, and develop further, initia-
tives arising out of the award restructuring process.

• Productivity and efficiency have a growing influence
in educational policies and practices.
Schools are expected to do more with the same level
of resources, necessitating productivity and efficiency
improvements which may be qualitative rather than
quantitative.

11.—CONDITIONS OF EMPLOYMENT
The parties acknowledge that the document at Schedule 1,

Conditions of Employment of Teachers in Catholic Schools in
WA (1996) is an official statement of the Catholic Education
Commission of Western Australia and as such applies to all
teachers employed in a Catholic school in Western Australia.

The parties are committed to discuss the ongoing
development of the ethos and obligations expected of a teacher
in a Catholic School, consistent with the objects of this
Agreement.

12.—CONTRACT OF SERVICE
(1) When a teacher accepts an appointment within the

Catholic system in Western Australia for the first time, the
appointment is probationary and as such the teacher is subject
to professional appraisal in the second year of employment so
as to confirm ongoing employment.

(2) (a) Except in the case of a relief or temporary teacher,
the termination of the service of a teacher shall require a
minimum of six weeks’ notice by either party to take effect
from the close of school business at the end of the school term.

(b) Provided that the requirements of this subclause may be
waived in part or in whole by mutual agreement between the
teacher and the employer. Any request to waiver such notice
shall not be unreasonably withheld by the employer, where it
is deemed that the teacher has not been able to give the required
notice through no fault of their own.

(c) Subject to the provisions of this subclause, failure to give
the required notice shall make either party liable for the
payment to the other party of an amount equivalent to the period
of notice not given.

(d) The employer reserves the right to withhold or recover
an amount equivalent to the period of notice not given.
However, approval must be obtained from the Director of
Catholic education before such action is proceeded with.

13.—SALARIES
The minimum annual rate of salary payable to teachers

engaged in the classifications prescribed in Clause 11.—
Salaries of the Award shall be:

(1) Payable on and from 1st January 1997—
Step Salary ($)
Step 1 22 769
Step 2 24 102
Step 3 29 149
Step 4 30 796
Step 5 32 015
Step 6 33 935
Step 7 35 249
Step 8 36 838
Step 9 39 426
Step 10 40 638
Step 11 42 320
Step 12 43 763
Step 13 45 493

(2) Notwithstanding subclause (1) of this clause, Senior Teacher
allowances remain payable by reference to Step 13 of the Award.
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(3) Notwithstanding the provisions of subclause (5) of Clause
11.—Salaries of the Award, relief teachers employed for five
(5) days or less may be engaged by the day or half day. Half
day is determined as the hours usually worked in a school
prior to or immediately following the lunch break.

(4) From 1st of January 1997, teaching staff who have been
employed within the Catholic system for a minimum of 2 years
may apply to have their salary payments deferred in accordance
with the provisions as outlined in Schedule 2 of this Agreement.

14.—LOCATION ALLOWANCE
Teachers shall be paid the allowance provided for below in

lieu of the allowance prescribed in subclause (1) of Clause
17.—Location Allowances of the Award.

Town Allowance $/week
(Single Rate)

Balgo Hills 72.05
Boulder 6.60
Beagle Bay 65.10
Billiluna 72.05
Broome 47.00
Carnarvon 20.67
Derby 49.00
Esperance 12.69
Gibb River 72.05
Kalgoorlie 6.60
Karratha 49.60
Kununurra 61.50
La-djardar Bay 65.10
Lake Gregory 72.05
Lombadina 65.10
Port Hedland 46.26
Red Hill 61.50
Ringer Soak 72.05
Southern Cross 12.12
Tardun 8.92
Turkey Creek 65.10
Wyndham 60.00
Yagga Yagga 72.05

15.—PROMOTIONAL POSITIONS
(1) The parties are committed to immediately review the

current structure and allowances that apply in both secondary
and primary school promotion positions.

(2) Any agreed restructuring resulting from the review shall
be implemented as soon as possible in 1997.

16.—LONG SERVICE LEAVE
(1) As from 1st January 1995, a teacher’s entitlement to paid

long service leave for each year of service within the Catholic
Education system, will accrue at the following rates:

(a) up to ten years of continuous service, 1.3 weeks for
each year of service;

(b) for each subsequent year, 1.86 weeks for each year
of service.

(2) Subject to subclause (5) of this clause, a teacher who on
or from the 1st day of January 1995 has accrued a minimum
entitlement of ten weeks’ long service leave shall be entitled
to take such leave.

(3) For any service prior to the 1st January 1995, the
provisions of long service leave shall be that which is prescribed
under the terms of the Award.

(4) The process required for the taking of leave shall be as follows:
(a) the employer shall advise the teacher of his/her im-

pending entitlement to take long service leave prior
to the completion of term three in the year preceding
the entitlement becoming due;

(b) the teacher shall advise the employer no later than
the commencement of term four of the preceding year
of their intention or otherwise to take leave;

(c) where an agreement has been reached for the taking
of long service leave and circumstances arise that
necessitates an adjustment of such leave, then any
request for the adjustment shall not be unreasonably
withheld.

(5) Where the continuous service of a teacher during the
period of accrual contains any period which is less than full

time then that teacher’s entitlement to long service leave shall
be subject to a calculation which averages the full time
equivalence of the teacher’s service over the accrual period.

(6) The teacher continues to accrue long service leave
entitlement for any period during which the teacher is absent
on full pay from his/her duties, long service leave does not
accrue for any period exceeding two weeks during which the
teacher is absent on unpaid leave.

(7) (a) For the purposes of calculating long service leave
entitlement the employer shall allow a break of service up to 6
months without penalty to the teacher. Such a break in service
shall be deemed to be ‘leave without pay’ for the purposes of
calculating that teacher’s entitlement.

(b) The provisions of this subclause shall not prevail if a
teacher has been paid a pro-rata payment for accrued long
service leave at the time of the break of service.

(8) Vacation leave observed by the school shall count for the
purposes of calculating a teacher’s entitlement to long service
leave.

(9) Any public holiday which occurs during the period a
teacher is on long service leave shall be treated as part of the
long service leave and extra days in lieu thereof shall not be
granted.

(10) Where a teacher has become entitled to a period of long
service leave in accordance with the clause, the teacher shall
commence such leave as soon as possible after the accrual
date in a manner mutually agreed between the employer and
the teacher by one of the following options:

(a) as a semester, with approved leave without pay for
that portion which exceeds the long service leave
period;

(b) as a term, with the excess entitlement being paid for
in addition to the ordinary payment for such leave.

(Notation: For the purposes of this subclause a semester is
defined as a combination of the school terms 1 and 2 or 3 and
4 respectively.)

(11) Payment for long service leave shall be made in full
before the teacher goes on leave or by agreement between the
teacher and the employer, at the same time as the teacher’s
salary would have been paid if the teacher had remained at
work in which case the payment shall be made by arrangement
between the teacher and the employer.

(12) Where a teacher has completed at least 7 years’ service
and employment is terminated—

(a) by the teacher’s death; or
(b) in any circumstances, other than serious misconduct;

the amount of leave shall be such as has accrued under the
provisions of subclause (1) of this clause.

(13) In the case to which subclause (12) of this clause applies,
and in any case in which the employment of the teacher who
has become entitled to leave hereunder is terminated before
such leave is taken or fully taken the employer shall, upon
termination of employment otherwise than by death, pay to
the teacher and upon termination of employment by death pay
to the personal representative of the teacher upon request by
the personal representative, a sum equivalent to the amount
which would have been payable in respect of the period of
leave to which he/she is entitled or deemed to have been entitled
and which would have been taken but for such termination.

Such payment shall be deemed to have satisfied the obligation
of the employer in respect of leave hereunder.

(14) Accrued long service leave entitlements are portable
between all Catholic schools in Western Australia and those
schools subject to the Catholic Schools Long Service Leave
Interstate Portability Agreement.

17.—PARENTAL LEAVE
The employer will grant parental leave to teachers in

accordance with current minimum provisions as contained in
the Industrial Relations Act 1988 (Commonwealth).

18.—REDUNDANCY PROVISIONS
(1) Should a position in a Catholic school become redundant

then the provisions of
(a) the Industrial Relations Act 1988 (Commonwealth)

and
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(b) the Catholic Education Commission of Western Aus-
tralia policy on redundancy shall apply.

(2) In calculating the years of service of a teacher, all
continuous service within Catholic schools in Western Australia
will be considered and not only the service completed at the
current school.

(3) Where a school proposes to make one or more teaching
positions redundant the employer shall make redundancy
payments to the teachers made redundant in accordance with
the following scale:

Period of Service Weeks of severance
pay

Less than 1 year Nil
One year and less than two years 4 weeks
Two years and less than three years 6 weeks
Three years and less than four years 7 weeks
Four years and above 2 weeks per year

of service to a
maximum of 12
weeks.

(4) The parties agree to further negotiate the provisions as
outlined in this clause during the term of this Agreement.

19.—PLAYGROUND DUTY
Where a teacher is required to perform playground

supervision, such supervision shall be so rostered as to allow
a fair and reasonable midday meal break.

20.—FLEXIBILITY IN THE SCHOOL DAY/YEAR
(1) Flexible working hours for teachers may be implemented

at schools where an improved curriculum can be offered, or
more effective and efficient use of resources occurs.

The following criteria shall be applied prior to the
implementation of flexible hours;

(a) a consultative process to occur at school level in-
volving all stakeholders, including the ISSOA, school
decision making groups, parents, students and staff;

(b) issues such as duty of care, health, safety and wel-
fare, equity and other legislative requirements al-
lowed for;

(c) workloads and career aspirations have been considered;
(d) individual circumstances have been fairly and rea-

sonably considered;
(e) the distribution of hours to be equitable.

(2) Specifically excluded from these flexibility arrangements
are increased working hours for teachers.

21.—PROFESSIONAL DEVELOPMENT
Professional development has as its priority the upgrading

of professional knowledge and skills.
Both the school and the teacher should share the

responsibility of teachers’ professional development.
In addition to courses provided in school hours, the parties

accept that courses outside of school hours should be made
available to teachers. Access to such courses should be at the
discretion of the teacher.

22.—PROFESSIONAL RESPONSIBILITIES
(1) The parties recognise that there is a wide range of duties

and responsibilities involved in the profession of teaching.
(2) The parties recognise that the following principles apply

in addressing the fair and reasonable participation of teachers:
(a) Much of the life and culture of the school is derived

from school activities involving teachers and students
conducted outside regular classroom contact.

(b) The efforts of teachers who contribute significantly
to the life and values of the school should be recog-
nised.

(c) Duty of care responsibilities must be considered in
the planning of all activities conducted by the school.

(d) There will be collaborative planning between school
and staff in the allocation of teachers to all activities
conducted by the school.

(e) The competence, skills and qualifications of teach-
ers, including part-time teachers, will be considered
in the planning and allocating of activities conducted

by the school, having regard for the teacher’s pro-
fessional development and family responsibilities.

(f) Some schools may have expanded educational pro-
grams which may require flexible employment ar-
rangements.

(3) The parties are committed to discussing the implications
of these principles in order to reach a common understanding
in order to support their implementation.

(4) Nothing contained in this clause shall prevent a school
from negotiating with a teacher or teachers, a procedure for
the planning and implementation of the school’s activities
outside regular classroom contact. However, the parties
recommend that it be done having regard to the principles
outlined in this clause.

23.—DISPUTE AVOIDANCE AND GRIEVANCE
PROCEDURES

(1) The objective of these procedures is the avoidance and
resolution of industrial disputation by measures based on
consultation, co-operation and negotiation.

(2) Without prejudice to either party, the parties to this
Agreement shall ensure the continuation of work in accordance
with the Award, this Agreement and the custom and practice
in Catholic Schools in Western Australia.

(3) (a) In the event of any matter arising which is of concern,
the teacher shall discuss this matter with the Principal or his/
her nominee.

(b) If the matter is not resolved at this level, the teacher and/
or the Principal may refer the matter to the Independent Schools
Salaried Officers Association and/or the Catholic Education
Office (Industrial and Community Relations Team).

(In an attempt to resolve the matter it may be necessary to
have formal discussion between the ISSOA and the Director
of Catholic Education in Western Australia.)

(c) If the matter cannot be resolved at this level it may be
referred to the Western Australian Industrial Relations
Commission.

(4) Nothing contained in this procedure shall prevent the
Secretary of the ISSOA or his/her nominee or the Director of
Catholic Education in Western Australia or his/her nominee
from entering into negotiations at any level either at the request
of any of the parties to the dispute or on their own initiative in
respect of matters in dispute should such action be considered
conducive to achieving resolution of the dispute.

24.—CONSULTATIVE PROVISIONS
In order to pursue the objectives as determined by both

teachers and employers within Catholic schools, the parties
have established a Collaborative Forum to determine, through
discussion and consultation, the strategic industrial and
professional priorities for teachers in the Catholic education
system.

25.—SIGNATURES
ENDORSEMENTS
Signed for and on behalf of;
The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers
T.I. Howe
The Congregational Superior Sisters of Mercy, West Perth
Congregation
K.F. Bolwell

SCHEDULE I.

CONDITIONS OF EMPLOYMENT OF TEACHERS IN
CATHOLIC SCHOOLS IN WA (1996)

1. The Employing Authority
1.1 In Diocesan accountable schools, the teacher is em-

ployed by the Bishop of the Diocese who delegates
this power to the school board.

1.2 In Order accountable schools the teacher is employed
by the Congregational Leader who may delegate this
authority to a school board or principal.

2. The Fundamental Responsibilities of the Teacher
A teacher is required, under the direction of the Principal, to

contribute actively towards;
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2.1 the maintenance of the Catholicity of the school
through a manner of life and stated beliefs which are
in keeping with the teachings of the Catholic Church;

2.2 the promotion of the religious instruction and for-
mation of pupils in accordance with the directives
and requirements of the Catholic Education Com-
mission and the Bishop of the Diocese;

2.3 the undertaking of appropriate accreditation pro-
grams, as required.

3. Duties
The teacher is required to:

3.1 Perform such duties, teaching and non-teaching, as
are customarily rostered and shared by all staff.

3.2 Help ensure the provision of a Catholic perspective
in the activities of the school.

3.3 Model the leadership that is appropriate for all mem-
bers of the school community.

3.4 Keep abreast of current developments in educational
theory and practice.

3.5 Demonstrate a pastoral concern for each member of
the school community.

4. Other Matters
4.1 A fulltime teacher shall, upon application to the prin-

cipal, be permitted to engage in other employment
provided that such employment does not affect the
teacher’s employment and professional responsibili-
ties to the school.

4.2 Any fraudulent misrepresentation in the teacher’s
curriculum vitae, or other documentation presented
to the employer, which impacts on the employment
contract of the teacher may result in the termination
of the employment contract.

4.3 The teacher has the responsibility to advise the em-
ployer of any previous or current criminal convic-
tions or proceedings and acknowledges that the
employer has the right to enquire about such convic-
tions or proceedings, provided that the employer
notifies the teacher of any inquiry prior to it being
conducted.

SCHEDULE 2
DEFERRED SALARY SCHEME

(1) Eligibility.
(a) Teaching staff, who have been employed within the

Catholic system for a minimum of two (2) years,
including full time and part time teachers, are eligi-
ble to apply.

(b) Approval of applications will be determined by the
employer based on the needs and requirements of
the school.

(2) Period of Leave.
(a) The period of leave will be for twelve (12) months,

from I January to 31 December.
(b) Participants will not be able to return to a position at

the same school during the 12 month leave period.
(c) Should alternative employment be sought during the

year of leave, the employee is to advise the employer.
(d) Should employment as a teacher be pursued within a

Catholic school, only relief work may be undertaken
by the teacher.

(e) The year of leave, the fifth year, will be taken in
accordance with the conditions as prescribed within
Clause 8—Leave (3), Leave Without Pay of the In-
dependent Schools’ Teachers’ Award.

(3) Payment of Salary.
(a) During the four year accrual period participants in

the scheme receive 80% of their normal fortnightly
salary and will thus be taxed at this reduced rate of
pay. Normal salary is defined as a teacher’s normal
fortnightly salary plus any associated teaching al-
lowances.
In the fifth year, when leave is taken, the partici-
pants will receive the money contributed over the
four year period. This amount can be paid fortnightly;

in one lump sum payment; or two payments, one in
each of the financial years.

(b) The participant will be taxed only on the amount
actually received, in this case approximately 80% of
the normal salary (including allowances). This is a
significant taxation incentive for participants. It is
recommended that, prior to entering into this scheme,
prospective participants discuss taxation implications
and other related issues with their accountant or fi-
nancial adviser.

(c) It should be noted that interest is not paid on amounts
accumulated during the accrual period. A taxation
ruling prohibits such payment on the basis that peo-
ple taking advantage of a taxation incentive cannot
derive interest on those funds.
Interest accrued will be utilised to offset the admin-
istrative costs of the fund.

(4) Suspension of Contributions.
(a) Participation in the scheme will be suspended dur-

ing any period of unpaid leave. Any period of un-
paid leave will reduce payments into the fund and
therefore proportionately reduce the accrued payment
in the year of leave.

(b) A participant may elect to suspend contributions for
a period of less than twelve months once (1) during
the accrual period. This will also reduce the accrued
payment in the year of leave.

(c) The employer retains the discretionary authority to
approve suspension for a period of twelve (12)
months at the request of the employee. Such a sus-
pension will extend the taking of the year of leave
by one (1) year.

(5) Withdrawal
(a) The participant may withdraw from the scheme at

any time by notifying the employer in writing. It
should be noted that only the exact money paid into
the scheme will be paid in a lump sum on withdrawal
and no interest will be paid on this amount.

(b) The participant who withdraws from the scheme will
be taxed on the lump sum payment and any other
salary received during that financial year. Signifi-
cant taxation implications may, therefore, apply.

(6) Long Service Leave, Sick Leave and Increment
Entitlements.

(a) A participant in the scheme will accrue the above
entitlements at 100% of the normal accrual rate over
the first four years only. The fifth year, the year of
leave, is a non-accrual period.

(b) If a participant becomes eligible for long service leave
during the fourth year of the deferred salary scheme,
the long service leave entitlement will further be
deferred and taken in the fifth year of the scheme or
taken in the final term/semester of the fourth year of
the scheme, or the first term/semester of the sixth
year.

(7) Workers’ Compensation.
(a) Participants in the scheme are covered by workers’

compensation during the first four years of the
scheme at 100% of their normal salary. A participant
in receipt of workers’ compensation during the first
four years may elect to continue in the deferred sal-
ary scheme or suspend their contributions until their
return to full duties.

(b) Any period of suspension due to workers’ compen-
sation shall be undertaken in accordance with Clause
4 of this Schedule.

(c) During the fifth year, the year of leave, the partici-
pant is not covered by workers’ compensation.

(8) Superannuation.
Contributions are based on 100% of the employee’s normal

salary over the first four years only.
(9) Fund Management.
The scheme will be managed by the Catholic Education

Office. During the four year accrual period, schools will remit
20% of salary foregone to the Office on a two or four weekly
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basis. Participants will receive a statement from the Office at
the end of each year showing the amount accumulated in the
scheme. At the beginning of the fifth year, when leave is taken,
the accumulated amount will be forwarded to the participant’s
school for payment through the school’s payroll. All
contributions to the scheme are guaranteed by the Catholic
Education Office of WA.

(10) Portability
(a) Teachers are able to maintain their participation in

the scheme should they transfer their employment
between Catholic schools or to the Catholic Educa-
tion Office.

(b) The employee is obliged to notify the principal prior
to appointment of their participation in the Deferred
Salary Scheme and the date that leave is due to be
taken.

(c) Participation in the Deferred Salary Scheme shall not
impede an application for employment in a Catholic
school.

(11) Implementation Date
(a) The Deferred Salary Scheme shall commence on or

after I January 1997.
(b) Applications are to be forwarded to the Principal by

the close of business 31 August of the year prior to
the year of commencement. Schools will endeavour
to notify the teacher of the result of their applica-
tions by 31 October of the same year.

WESTERN AUSTRALIAN CATHOLIC SCHOOLS
(ENTERPRISE BARGAINING) AGREEMENT

No. 3 OF 1996.
No. AG 25 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and

Provincial Superior, Sisters of The Holy Family of Nazareth

No. AG 25 of 1997.

Western Australian Catholic Schools (Enterprise
Bargaining) Agreement No. 3 of 1996.

COMMISSIONER A.R. BEECH.

11 February 1997.
Order.

HAVING heard Ms T. Howe and Mr P. Andrew on behalf of
the Applicants and by consent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act,
1979, hereby orders:

THAT the Western Australian Catholic Schools (Enter-
prise Bargaining) Agreement No. 3 of 1996 as filed by
the parties on the 30th day of January 1997 as amended
by the parties be registered on and from the 10th day of
February 1997.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

———

Schedule.

1.—TITLE
This agreement shall be known as the Western Australian

Catholic Schools (Enterprise Bargaining) Agreement No. 3 of
1996 and shall replace the Western Australian Catholic Schools
(Enterprise Bargaining) Agreement No. 3 of 1994.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties to the Agreement
4. Scope of Agreement
5. Relationship to Parent Award
6. Term of Agreement
7. Expiration of Agreement
8. No Extra Claims
9. No Duress

10. Objects of the Agreement
11. Conditions of Employment
12. Contract of Service
13. Salaries
14. Location Allowance
15. Promotional Positions
16. Long Service Leave
17. Parental Leave
18. Redundancy Provisions
19. Playground Duty
20. Flexibility in the School Day/Year
21. Professional Development
22. Professional Responsibilities
23. Dispute Avoidance and Grievance Procedure
24. Consultative Provisions
25. Signatures

Schedule 1 Conditions of Employment of Teachers
in Catholic Schools in WA (1996)
Schedule 2 Deferred Salary Scheme

3.—PARTIES TO THE AGREEMENT
This Agreement is made between the Provincial Superior,

Sisters of The Holy Family of Nazareth and the Independent
Schools Salaried Officers’ Association of Western Australia,
Industrial Union of Workers (the ISSOA), a registered
organisation of employees.

4.—SCOPE OF AGREEMENT
(1) This Agreement shall apply to all teachers who are

covered by the provisions of the Independent Schools’
Teachers’ Award (1976), as amended.

(2) The number of teachers covered by this agreement is
22.

5.—RELATIONSHIP TO PARENT AWARD
Except as provided by this Agreement, the conditions of

employment of teachers employed in Catholic Schools in
Western Australia will be in accordance with the Independent
Schools’ Teachers’ Award (1976), as amended.

6.—TERM OF AGREEMENT
This Agreement shall come into effect on and from the

10th February 1997 and shall expire on the 31st of
December 1997.

7.—EXPIRATION OF AGREEMENT
On the expiration of this Agreement and in the absence of

the registration of a subsequent Enterprise Agreement, the
provisions of this Agreement shall prevail for the purposes of
the conditions of employment that will apply to employees
covered by this Agreement.

8.—NO EXTRA CLAIMS
It is a condition of this Agreement that the parties will not

make any further claims with respect to salaries and conditions
during the period of this Agreement unless they are consistent
with the State Wage Fixing Principles.

9.—NO DURESS
This Agreement was not entered into by either of the parties

under duress from the other party or any other person or
persons.

10.—OBJECTS OF THE AGREEMENT
In reaching this agreement the parties have recognised:
Catholicity—

• The need to maintain a just working environment in
which education can be provided in harmony with
the aims, objectives and philosophy of Catholic edu-
cation.
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Professionalism—
• A mutual responsibility to protect, develop and en-

hance Catholic education within the State of West-
ern Australia.

• The need to safeguard and enhance the quality of
teaching and learning in Catholic schools in Western
Australia and the public perception of it.

Flexibility—
• The variety of educational and managerial arrange-

ments that exist requiring flexibility in the applica-
tion of regulations that govern employment practices.

• The need to consolidate, and develop further, initia-
tives arising out of the award restructuring process.

• Productivity and efficiency have a growing influence
in educational policies and practices.
Schools are expected to do more with the same level
of resources, necessitating productivity and efficiency
improvements which may be qualitative rather than
quantitative.

11.—CONDITIONS OF EMPLOYMENT
The parties acknowledge that the document at Schedule 1,

Conditions of Employment of Teachers in Catholic Schools in
WA (1996) is an official statement of the Catholic Education
Commission of Western Australia and as such applies to all
teachers employed in a Catholic school in Western Australia.

The parties are committed to discuss the ongoing
development of the ethos and obligations expected of a teacher
in a Catholic School, consistent with the objects of this
Agreement.

12.—CONTRACT OF SERVICE
(1) When a teacher accepts an appointment within the

Catholic system in Western Australia for the first time, the
appointment is probationary and as such the teacher is subject
to professional appraisal in the second year of employment so
as to confirm ongoing employment.

(2) (a) Except in the case of a relief or temporary teacher,
the termination of the service of a teacher shall require a
minimum of six weeks’ notice by either party to take effect
from the close of school business at the end of the school term.

(b) Provided that the requirements of this subclause may be
waived in part or in whole by mutual agreement between the
teacher and the employer. Any request to waiver such notice
shall not be unreasonably withheld by the employer, where it
is deemed that the teacher has not been able to give the required
notice through no fault of their own.

(c) Subject to the provisions of this subclause, failure to give
the required notice shall make either party liable for the
payment to the other party of an amount equivalent to the period
of notice not given.

(d) The employer reserves the right to withhold or recover
an amount equivalent to the period of notice not given.
However, approval must be obtained from the Director of
Catholic education before such action is proceeded with.

13.—SALARIES
The minimum annual rate of salary payable to teachers

engaged in the classifications prescribed in Clause 11.—
Salaries of the Award shall be:

(1) Payable on and from 1st January 1997—
Step Salary ($)
Step 1 22 769
Step 2 24 102
Step 3 29 149
Step 4 30 796
Step 5 32 015
Step 6 33 935
Step 7 35 249
Step 8 36 838
Step 9 39 426
Step 10 40 638
Step 11 42 320
Step 12 43 763
Step 13 45 493

(2) Notwithstanding subclause (1) of this clause, Senior
Teacher allowances remain payable by reference to Step 13 of
the Award.

(3) Notwithstanding the provisions of subclause (5) of Clause
11.—Salaries of the Award, relief teachers employed for five
(5) days or less may be engaged by the day or half day. Half
day is determined as the hours usually worked in a school
prior to or immediately following the lunch break.

(4) From 1st of January 1997, teaching staff who have been
employed within the Catholic system for a minimum of 2 years
may apply to have their salary payments deferred in accordance
with the provisions as outlined in Schedule 2 of this Agreement.

14.—LOCATION ALLOWANCE
Teachers shall be paid the allowance provided for below in

lieu of the allowance prescribed in subclause (1) of Clause
17.—Location Allowances of the Award.

Town Allowance $/week
(Single Rate)

Balgo Hills 72.05
Boulder 6.60
Beagle Bay 65.10
Billiluna 72.05
Broome 47.00
Carnarvon 20.67
Derby 49.00
Esperance 12.69
Gibb River 72.05
Kalgoorlie 6.60
Karratha 49.60
Kununurra 61.50
La-djardar Bay 65.10
Lake Gregory 72.05
Lombadina 65.10
Port Hedland 46.26
Red Hill 61.50
Ringer Soak 72.05
Southern Cross 12.12
Tardun 8.92
Turkey Creek 65.10
Wyndham 60.00
Yagga Yagga 72.05

15.—PROMOTIONAL POSITIONS
(1) The parties are committed to immediately review the

current structure and allowances that apply in both secondary
and primary school promotion positions.

(2) Any agreed restructuring resulting from the review shall
be implemented as soon as possible in 1997.

16.—LONG SERVICE LEAVE
(1) As from 1st January 1995, a teacher’s entitlement to paid

long service leave for each year of service within the Catholic
Education system, will accrue at the following rates:

(a) up to ten years of continuous service, 1.3 weeks for
each year of service;

(b) for each subsequent year, 1.86 weeks for each year
of service.

(2) Subject to subclause (5) of this clause, a teacher who on
or from the 1st day of January 1995 has accrued a minimum
entitlement of ten weeks’ long service leave shall be entitled
to take such leave.

(3) For any service prior to the 1st January 1995, the
provisions of long service leave shall be that which is prescribed
under the terms of the Award.

(4) The process required for the taking of leave shall be as follows:
(a) the employer shall advise the teacher of his/her im-

pending entitlement to take long service leave prior
to the completion of term three in the year preceding
the entitlement becoming due;

(b) the teacher shall advise the employer no later than
the commencement of term four of the preceding year
of their intention or otherwise to take leave;

(c) where an agreement has been reached for the taking of
long service leave and circumstances arise that neces-
sitates an adjustment of such leave, then any request
for the adjustment shall not be unreasonably withheld.
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(5) Where the continuous service of a teacher during the
period of accrual contains any period which is less than full
time then that teacher’s entitlement to long service leave shall
be subject to a calculation which averages the full time
equivalence of the teacher’s service over the accrual period.

(6) The teacher continues to accrue long service leave
entitlement for any period during which the teacher is absent
on full pay from his/her duties, long service leave does not
accrue for any period exceeding two weeks during which the
teacher is absent on unpaid leave.

(7) (a) For the purposes of calculating long service leave
entitlement the employer shall allow a break of service up to 6
months without penalty to the teacher. Such a break in service
shall be deemed to be ‘leave without pay’ for the purposes of
calculating that teacher’s entitlement.

(b) The provisions of this subclause shall not prevail if a
teacher has been paid a pro-rata payment for accrued long
service leave at the time of the break of service.

(8) Vacation leave observed by the school shall count for the
purposes of calculating a teacher’s entitlement to long service
leave.

(9) Any public holiday which occurs during the period a
teacher is on long service leave shall be treated as part of the
long service leave and extra days in lieu thereof shall not be
granted.

(10) Where a teacher has become entitled to a period of long
service leave in accordance with the clause, the teacher shall
commence such leave as soon as possible after the accrual
date in a manner mutually agreed between the employer and
the teacher by one of the following options:

(a) as a semester, with approved leave without pay for
that portion which exceeds the long service leave
period;

(b) as a term, with the excess entitlement being paid
for in addition to the ordinary payment for such
leave.

(Notation: For the purposes of this subclause a semester is
defined as a combination of the school terms 1 and 2 or 3 and
4 respectively.)

(11) Payment for long service leave shall be made in full
before the teacher goes on leave or by agreement between the
teacher and the employer, at the same time as the teacher’s
salary would have been paid if the teacher had remained at
work in which case the payment shall be made by arrangement
between the teacher and the employer.

(12) Where a teacher has completed at least 7 years’ service
and employment is terminated—

(a) by the teacher’s death; or
(b) in any circumstances, other than serious miscon-

duct;

the amount of leave shall be such as has accrued under the
provisions of subclause (1) of this clause.

(13) In the case to which subclause (12) of this clause
applies, and in any case in which the employment of the
teacher who has become entitled to leave hereunder is
terminated before such leave is taken or fully taken the
employer shall, upon termination of employment otherwise
than by death, pay to the teacher and upon termination of
employment by death pay to the personal representative
of the teacher upon request by the personal representative,
a sum equivalent to the amount which would have been
payable in respect of the period of leave to which he/she
is entitled or deemed to have been entitled and which would
have been taken but for such termination.

Such payment shall be deemed to have satisfied the obligation
of the employer in respect of leave hereunder.

(14) Accrued long service leave entitlements are portable
between all Catholic schools in Western Australia and those
schools subject to the Catholic Schools Long Service Leave
Interstate Portability Agreement.

17.—PARENTAL LEAVE
The employer will grant parental leave to teachers in

accordance with current minimum provisions as contained in
the Industrial Relations Act 1988 (Commonwealth).

18.—REDUNDANCY PROVISIONS
(1) Should a position in a Catholic school become redundant

then the provisions of
(a) the Industrial Relations Act 1988 (Commonwealth)

and
(b) the Catholic Education Commission of Western Aus-

tralia policy on redundancy shall apply.
(2) In calculating the years of service of a teacher, all

continuous service within Catholic schools in Western Australia
will be considered and not only the service completed at the
current school.

(3) Where a school proposes to make one or more teaching
positions redundant the employer shall make redundancy
payments to the teachers made redundant in accordance with
the following scale:

Period of Service Weeks of severance
pay

Less than 1 year Nil
One year and less than two years 4 weeks
Two years and less than three years 6 weeks
Three years and less than four years 7 weeks
Four years and above 2 weeks per year

of service to a
maximum of 12
weeks.

(4) The parties agree to further negotiate the provisions as
outlined in this clause during the term of this Agreement.

19.—PLAYGROUND DUTY
Where a teacher is required to perform playground

supervision, such supervision shall be so rostered as to allow
a fair and reasonable midday meal break.

20.—FLEXIBILITY IN THE SCHOOL DAY/YEAR
(1) Flexible working hours for teachers may be implemented

at schools where an improved curriculum can be offered, or
more effective and efficient use of resources occurs.

The following criteria shall be applied prior to the
implementation of flexible hours;

(a) a consultative process to occur at school level in-
volving all stakeholders, including the ISSOA, school
decision making groups, parents, students and staff;

(b) issues such as duty of care, health, safety and wel-
fare, equity and other legislative requirements al-
lowed for;

(c) workloads and career aspirations have been consid-
ered;

(d) individual circumstances have been fairly and rea-
sonably considered;

(e) the distribution of hours to be equitable.
(2) Specifically excluded from these flexibility arrangements

are increased working hours for teachers.

21.—PROFESSIONAL DEVELOPMENT
Professional development has as its priority the upgrading

of professional knowledge and skills.
Both the school and the teacher should share the

responsibility of teachers’ professional development.
In addition to courses provided in school hours, the parties

accept that courses outside of school hours should be made
available to teachers. Access to such courses should be at the
discretion of the teacher.

22.—PROFESSIONAL RESPONSIBILITIES
(1) The parties recognise that there is a wide range of duties

and responsibilities involved in the profession of teaching.
(2) The parties recognise that the following principles apply

in addressing the fair and reasonable participation of teachers:
(a) Much of the life and culture of the school is derived

from school activities involving teachers and students
conducted outside regular classroom contact.

(b) The efforts of teachers who contribute significantly
to the life and values of the school should be recog-
nised.

(c) Duty of care responsibilities must be considered in
the planning of all activities conducted by the school.
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(d) There will be collaborative planning between school
and staff in the allocation of teachers to all activities
conducted by the school.

(e) The competence, skills and qualifications of teach-
ers, including part-time teachers, will be considered
in the planning and allocating of activities conducted
by the school, having regard for the teacher’s pro-
fessional development and family responsibilities.

(f) Some schools may have expanded educational pro-
grams which may require flexible employment ar-
rangements.

(3) The parties are committed to discussing the implications
of these principles in order to reach a common understanding
in order to support their implementation.

(4) Nothing contained in this clause shall prevent a school
from negotiating with a teacher or teachers, a procedure for
the planning and implementation of the school’s activities
outside regular classroom contact. However, the parties
recommend that it be done having regard to the principles
outlined in this clause.

23.—DISPUTE AVOIDANCE AND GRIEVANCE
PROCEDURES

(1) The objective of these procedures is the avoidance and
resolution of industrial disputation by measures based on
consultation, co-operation and negotiation.

(2) Without prejudice to either party, the parties to this
Agreement shall ensure the continuation of work in accordance
with the Award, this Agreement and the custom and practice
in Catholic Schools in Western Australia.

(3) (a) In the event of any matter arising which is of concern,
the teacher shall discuss this matter with the Principal or his/
her nominee.

(b) If the matter is not resolved at this level, the teacher and/
or the Principal may refer the matter to the Independent Schools
Salaried Officers Association and/or the Catholic Education
Office (Industrial and Community Relations Team).

(In an attempt to resolve the matter it may be necessary to
have formal discussion between the ISSOA and the Director
of Catholic Education in Western Australia.)

(c) If the matter cannot be resolved at this level it may be
referred to the Western Australian Industrial Relations
Commission.

(4) Nothing contained in this procedure shall prevent the
Secretary of the ISSOA or his/her nominee or the Director of
Catholic Education in Western Australia or his/her nominee
from entering into negotiations at any level either at the request
of any of the parties to the dispute or on their own initiative in
respect of matters in dispute should such action be considered
conducive to achieving resolution of the dispute.

24.—CONSULTATIVE PROVISIONS
In order to pursue the objectives as determined by both

teachers and employers within Catholic schools, the parties
have established a Collaborative Forum to determine, through
discussion and consultation, the strategic industrial and
professional priorities for teachers in the Catholic education
system.

25.—SIGNATURES
ENDORSEMENTS
Signed for and on behalf of;
The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers
I.J. Sands
The Provincial Superior, Sisters of The Holy Family of Naza-
reth
Sister Josita Paczhowski

SCHEDULE I.

CONDITIONS OF EMPLOYMENT OF TEACHERS IN
CATHOLIC SCHOOLS IN WA (1996)

1. The Employing Authority
1.1 In Diocesan accountable schools, the teacher is em-

ployed by the Bishop of the Diocese who delegates
this power to the school board.

1.2 In Order accountable schools the teacher is employed
by the Congregational Leader who may delegate this
authority to a school board or principal.

2. The Fundamental Responsibilities of the Teacher
A teacher is required, under the direction of the Principal, to

contribute actively towards;
2.1 the maintenance of the Catholicity of the school

through a manner of life and stated beliefs which are
in keeping with the teachings of the Catholic Church;

2.2 the promotion of the religious instruction and for-
mation of pupils in accordance with the directives
and requirements of the Catholic Education Com-
mission and the Bishop of the Diocese;

2.3 the undertaking of appropriate accreditation pro-
grams, as required.

3. Duties
The teacher is required to:

3.1 Perform such duties, teaching and non-teaching, as
are customarily rostered and shared by all staff.

3.2 Help ensure the provision of a Catholic perspective
in the activities of the school.

3.3 Model the leadership that is appropriate for all mem-
bers of the school community.

3.4 Keep abreast of current developments in educational
theory and practice.

3.5 Demonstrate a pastoral concern for each member of
the school community.

4. Other Matters
4.1 A fulltime teacher shall, upon application to the prin-

cipal, be permitted to engage in other employment
provided that such employment does not affect the
teacher’s employment and professional responsibili-
ties to the school.

4.2 Any fraudulent misrepresentation in the teacher’s
curriculum vitae, or other documentation presented
to the employer, which impacts on the employment
contract of the teacher may result in the termination
of the employment contract.

4.3 The teacher has the responsibility to advise the em-
ployer of any previous or current criminal convic-
tions or proceedings and acknowledges that the
employer has the right to enquire about such convic-
tions or proceedings, provided that the employer
notifies the teacher of any inquiry prior to it being
conducted.

SCHEDULE 2
DEFERRED SALARY SCHEME

(1) Eligibility.
(a) Teaching staff, who have been employed within the

Catholic system for a minimum of two (2) years,
including full time and part time teachers, are eligi-
ble to apply.

(b) Approval of applications will be determined by the
employer based on the needs and requirements of
the school.

(2) Period of Leave.
(a) The period of leave will be for twelve (12) months,

from I January to 31 December.
(b) Participants will not be able to return to a position at

the same school during the 12 month leave period.
(c) Should alternative employment be sought during the

year of leave, the employee is to advise the employer.
(d) Should employment as a teacher be pursued within a

Catholic school, only relief work may be undertaken
by the teacher.

(e) The year of leave, the fifth year, will be taken in
accordance with the conditions as prescribed within
Clause 8—Leave (3), Leave Without Pay of the In-
dependent Schools’ Teachers’ Award.

(3) Payment of Salary.
(a) During the four year accrual period participants in

the scheme receive 80% of their normal fortnightly
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salary and will thus be taxed at this reduced rate of
pay. Normal salary is defined as a teacher’s normal
fortnightly salary plus any associated teaching al-
lowances.
In the fifth year, when leave is taken, the partici-
pants will receive the money contributed over the
four year period. This amount can be paid fortnightly;
in one lump sum payment; or two payments, one in
each of the financial years.

(b) The participant will be taxed only on the amount
actually received, in this case approximately 80% of
the normal salary (including allowances). This is a
significant taxation incentive for participants. It is
recommended that, prior to entering into this scheme,
prospective participants discuss taxation implications
and other related issues with their accountant or fi-
nancial adviser.

(c) It should be noted that interest is not paid on amounts
accumulated during the accrual period. A taxation
ruling prohibits such payment on the basis that peo-
ple taking advantage of a taxation incentive cannot
derive interest on those funds.
Interest accrued will be utilised to offset the admin-
istrative costs of the fund.

(4) Suspension of Contributions.
(a) Participation in the scheme will be suspended dur-

ing any period of unpaid leave. Any period of un-
paid leave will reduce payments into the fund and
therefore proportionately reduce the accrued payment
in the year of leave.

(b) A participant may elect to suspend contributions for
a period of less than twelve months once (1) during
the accrual period. This will also reduce the accrued
payment in the year of leave.

(c) The employer retains the discretionary authority to
approve suspension for a period of twelve (12)
months at the request of the employee. Such a sus-
pension will extend the taking of the year of leave
by one (1) year.

(5) Withdrawal
(a) The participant may withdraw from the scheme at

any time by notifying the employer in writing. It
should be noted that only the exact money paid into
the scheme will be paid in a lump sum on withdrawal
and no interest will be paid on this amount.

(b) The participant who withdraws from the scheme will
be taxed on the lump sum payment and any other
salary received during that financial year. Signifi-
cant taxation implications may, therefore, apply.

(6) Long Service Leave, Sick Leave and Increment
Entitlements.

(a) A participant in the scheme will accrue the above
entitlements at 100% of the normal accrual rate over
the first four years only. The fifth year, the year of
leave, is a non-accrual period.

(b) If a participant becomes eligible for long service leave
during the fourth year of the deferred salary scheme,
the long service leave entitlement will further be
deferred and taken in the fifth year of the scheme or
taken in the final term/semester of the fourth year of
the scheme, or the first term/semester of the sixth
year.

(7) Workers’ Compensation.
(a) Participants in the scheme are covered by workers’

compensation during the first four years of the
scheme at 100% of their normal salary. A participant
in receipt of workers’ compensation during the first
four years may elect to continue in the deferred sal-
ary scheme or suspend their contributions until their
return to full duties.

(b) Any period of suspension due to workers’ compen-
sation shall be undertaken in accordance with Clause
4 of this Schedule.

(c) During the fifth year, the year of leave, the partici-
pant is not covered by workers’ compensation.

(8) Superannuation.
Contributions are based on 100% of the employee’s normal

salary over the first four years only.
(9) Fund Management.
The scheme will be managed by the Catholic Education

Office. During the four year accrual period, schools will remit
20% of salary foregone to the Office on a two or four weekly
basis. Participants will receive a statement from the Office at
the end of each year showing the amount accumulated in the
scheme. At the beginning of the fifth year, when leave is taken,
the accumulated amount will be forwarded to the participant’s
school for payment through the school’s payroll. All
contributions to the scheme are guaranteed by the Catholic
Education Office of WA.

(10) Portability
(a) Teachers are able to maintain their participation in

the scheme should they transfer their employment
between Catholic schools or to the Catholic Educa-
tion Office.

(b) The employee is obliged to notify the principal prior
to appointment of their participation in the Deferred
Salary Scheme and the date that leave is due to be
taken.

(c) Participation in the Deferred Salary Scheme shall not
impede an application for employment in a Catholic
school.

(11) Implementation Date
(a) The Deferred Salary Scheme shall commence on or

after I January 1997.
(b) Applications are to be forwarded to the Principal by

the close of business 31 August of the year prior to
the year of commencement. Schools will endeavour
to notify the teacher of the result of their applica-
tions by 31 October of the same year.

WESTERN AUSTRALIAN CATHOLIC SCHOOLS
(ENTERPRISE BARGAINING) AGREEMENT

No. 5 OF 1996.
No. AG 26 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and

Institute of The Blessed Virgin Mary

No. AG 26 of 1997.

Western Australian Catholic Schools (Enterprise
Bargaining) Agreement No. 5 of 1996.

COMMISSIONER A.R. BEECH.

11 February 1997.
Order.

HAVING heard Ms T. Howe and Mr P. Andrew on behalf of
the Applicants and by consent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act,
1979, hereby orders:

THAT the Western Australian Catholic Schools (Enter-
prise Bargaining) Agreement No. 5 of 1996 as filed by
the parties on the 30th day of January 1997 as amended
by the parties be registered on and from the 10th day of
February 1997.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

———
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Schedule.

1.—TITLE
This agreement shall be known as the Western Australian

Catholic Schools (Enterprise Bargaining) Agreement No. 5 of
1996 and shall replace the Western Australian Catholic Schools
(Enterprise Bargaining) Agreement No. 5 of 1994.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties to the Agreement
4. Scope of Agreement
5. Relationship to Parent Award
6. Term of Agreement
7. Expiration of Agreement
8. No Extra Claims
9. No Duress

10. Objects of the Agreement
11. Conditions of Employment
12. Contract of Service
13. Salaries
14. Location Allowance
15. Promotional Positions
16. Long Service Leave
17. Parental Leave
18. Redundancy Provisions
19. Playground Duty
20. Flexibility in the School Day/Year
21. Professional Development
22. Professional Responsibilities
23. Dispute Avoidance and Grievance Procedure
24. Consultative Provisions
25. Signatures

Schedule 1 Conditions of Employment of Teachers
in Catholic Schools in WA (1996)
Schedule 2 Deferred Salary Scheme

3.—PARTIES TO THE AGREEMENT
This Agreement is made between the Institute of The Blessed

Virgin Mary and the Independent Schools Salaried Officers’
Association of Western Australia, Industrial Union of Workers
(the ISSOA), a registered organisation of employees.

4.—SCOPE OF AGREEMENT
(1) This Agreement shall apply to all teachers who are

covered by the provisions of the Independent Schools’
Teachers’ Award (1976), as amended.

(2) The number of teachers covered by this agreement is
15.

5.—RELATIONSHIP TO PARENT AWARD
Except as provided by this Agreement, the conditions of

employment of teachers employed in Catholic Schools in
Western Australia will be in accordance with the Independent
Schools’ Teachers’ Award (1976), as amended.

6.—TERM OF AGREEMENT
This Agreement shall come into effect on and from the

10th February 1997 and shall expire on the 31st of
December 1997.

7.—EXPIRATION OF AGREEMENT
On the expiration of this Agreement and in the absence of

the registration of a subsequent Enterprise Agreement, the
provisions of this Agreement shall prevail for the purposes of
the conditions of employment that will apply to employees
covered by this Agreement.

8.—NO EXTRA CLAIMS
It is a condition of this Agreement that the parties will not

make any further claims with respect to salaries and conditions
during the period of this Agreement unless they are consistent
with the State Wage Fixing Principles.

9.—NO DURESS
This Agreement was not entered into by either of the parties

under duress from the other party or any other person or
persons.

10.—OBJECTS OF THE AGREEMENT
In reaching this agreement the parties have recognised:
Catholicity—

• The need to maintain a just working environment in
which education can be provided in harmony with
the aims, objectives and philosophy of Catholic edu-
cation.

Professionalism—
• A mutual responsibility to protect, develop and en-

hance Catholic education within the State of West-
ern Australia.

• The need to safeguard and enhance the quality of
teaching and learning in Catholic schools in Western
Australia and the public perception of it.

Flexibility—
• The variety of educational and managerial arrange-

ments that exist requiring flexibility in the applica-
tion of regulations that govern employment practices.

• The need to consolidate, and develop further, initia-
tives arising out of the award restructuring process.

• Productivity and efficiency have a growing influence
in educational policies and practices.
Schools are expected to do more with the same level
of resources, necessitating productivity and efficiency
improvements which may be qualitative rather than
quantitative.

11.—CONDITIONS OF EMPLOYMENT
The parties acknowledge that the document at Schedule 1,

Conditions of Employment of Teachers in Catholic Schools in
WA (1996) is an official statement of the Catholic Education
Commission of Western Australia and as such applies to all
teachers employed in a Catholic school in Western Australia.

The parties are committed to discuss the ongoing
development of the ethos and obligations expected of a teacher
in a Catholic School, consistent with the objects of this
Agreement.

12.—CONTRACT OF SERVICE
(1) When a teacher accepts an appointment within the

Catholic system in Western Australia for the first time, the
appointment is probationary and as such the teacher is subject
to professional appraisal in the second year of employment so
as to confirm ongoing employment.

(2) (a) Except in the case of a relief or temporary teacher,
the termination of the service of a teacher shall require a
minimum of six weeks’ notice by either party to take effect
from the close of school business at the end of the school term.

(b) Provided that the requirements of this subclause may be
waived in part or in whole by mutual agreement between the
teacher and the employer. Any request to waiver such notice
shall not be unreasonably withheld by the employer, where it
is deemed that the teacher has not been able to give the required
notice through no fault of their own.

(c) Subject to the provisions of this subclause, failure to give
the required notice shall make either party liable for the
payment to the other party of an amount equivalent to the period
of notice not given.

(d) The employer reserves the right to withhold or recover
an amount equivalent to the period of notice not given.
However, approval must be obtained from the Director of
Catholic education before such action is proceeded with.

13.—SALARIES
The minimum annual rate of salary payable to teachers

engaged in the classifications prescribed in Clause 11.—
Salaries of the Award shall be:

(1) Payable on and from 1st January 1997—
Step Salary ($)
Step 1 22 769
Step 2 24 102
Step 3 29 149
Step 4 30 796
Step 5 32 015
Step 6 33 935
Step 7 35 249
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Step Salary ($)
Step 8 36 838
Step 9 39 426
Step 10 40 638
Step 11 42 320
Step 12 43 763
Step 13 45 493

(2) Notwithstanding subclause (1) of this clause, Senior
Teacher allowances remain payable by reference to Step 13 of
the Award.

(3) Notwithstanding the provisions of subclause (5) of Clause
11.—Salaries of the Award, relief teachers employed for five
(5) days or less may be engaged by the day or half day. Half
day is determined as the hours usually worked in a school
prior to or immediately following the lunch break.

(4) From 1st of January 1997, teaching staff who have been
employed within the Catholic system for a minimum of 2 years
may apply to have their salary payments deferred in accordance
with the provisions as outlined in Schedule 2 of this Agreement.

14.—LOCATION ALLOWANCE
Teachers shall be paid the allowance provided for below in

lieu of the allowance prescribed in subclause (1) of Clause
17.—Location Allowances of the Award.

Town Allowance $/week
(Single Rate)

Balgo Hills 72.05
Boulder 6.60
Beagle Bay 65.10
Billiluna 72.05
Broome 47.00
Carnarvon 20.67
Derby 49.00
Esperance 12.69
Gibb River 72.05
Kalgoorlie 6.60
Karratha 49.60
Kununurra 61.50
La-djardar Bay 65.10
Lake Gregory 72.05
Lombadina 65.10
Port Hedland 46.26
Red Hill 61.50
Ringer Soak 72.05
Southern Cross 12.12
Tardun 8.92
Turkey Creek 65.10
Wyndham 60.00
Yagga Yagga 72.05

15.—PROMOTIONAL POSITIONS
(1) The parties are committed to immediately review the

current structure and allowances that apply in both secondary
and primary school promotion positions.

(2) Any agreed restructuring resulting from the review shall
be implemented as soon as possible in 1997.

16.—LONG SERVICE LEAVE
(1) As from 1st January 1995, a teacher’s entitlement to paid

long service leave for each year of service within the Catholic
Education system, will accrue at the following rates:

(a) up to ten years of continuous service, 1.3 weeks for
each year of service;

(b) for each subsequent year, 1.86 weeks for each year
of service.

(2) Subject to subclause (5) of this clause, a teacher who on
or from the 1st day of January 1995 has accrued a minimum
entitlement of ten weeks’ long service leave shall be entitled
to take such leave.

(3) For any service prior to the 1st January 1995, the
provisions of long service leave shall be that which is prescribed
under the terms of the Award.

(4) The process required for the taking of leave shall be as
follows:

(a) the employer shall advise the teacher of his/her im-
pending entitlement to take long service leave prior
to the completion of term three in the year preceding
the entitlement becoming due;

(b) the teacher shall advise the employer no later than
the commencement of term four of the preceding year
of their intention or otherwise to take leave;

(c) where an agreement has been reached for the taking
of long service leave and circumstances arise that
necessitates an adjustment of such leave, then any
request for the adjustment shall not be unreasonably
withheld.

(5) Where the continuous service of a teacher during the
period of accrual contains any period which is less than full
time then that teacher’s entitlement to long service leave shall
be subject to a calculation which averages the full time
equivalence of the teacher’s service over the accrual period.

(6) The teacher continues to accrue long service leave
entitlement for any period during which the teacher is absent
on full pay from his/her duties, long service leave does not
accrue for any period exceeding two weeks during which the
teacher is absent on unpaid leave.

(7) (a) For the purposes of calculating long service leave
entitlement the employer shall allow a break of service up to 6
months without penalty to the teacher. Such a break in service
shall be deemed to be ‘leave without pay’ for the purposes of
calculating that teacher’s entitlement.

(b) The provisions of this subclause shall not prevail if a
teacher has been paid a pro-rata payment for accrued long
service leave at the time of the break of service.

(8) Vacation leave observed by the school shall count for the
purposes of calculating a teacher’s entitlement to long service
leave.

(9) Any public holiday which occurs during the period a
teacher is on long service leave shall be treated as part of the
long service leave and extra days in lieu thereof shall not be
granted.

(10) Where a teacher has become entitled to a period of long
service leave in accordance with the clause, the teacher shall
commence such leave as soon as possible after the accrual
date in a manner mutually agreed between the employer and
the teacher by one of the following options:

(a) as a semester, with approved leave without pay for
that portion which exceeds the long service leave
period;

(b) as a term, with the excess entitlement being paid for
in addition to the ordinary payment for such leave.

(Notation: For the purposes of this subclause a semester is
defined as a combination of the school terms 1 and 2 or 3 and
4 respectively.)

(11) Payment for long service leave shall be made in full
before the teacher goes on leave or by agreement between the
teacher and the employer, at the same time as the teacher’s
salary would have been paid if the teacher had remained at
work in which case the payment shall be made by arrangement
between the teacher and the employer.

(12) Where a teacher has completed at least 7 years’ service
and employment is terminated—

(a) by the teacher’s death; or
(b) in any circumstances, other than serious misconduct;

the amount of leave shall be such as has accrued under the
provisions of subclause (1) of this clause.

(13) In the case to which subclause (12) of this clause applies,
and in any case in which the employment of the teacher who
has become entitled to leave hereunder is terminated before
such leave is taken or fully taken the employer shall, upon
termination of employment otherwise than by death, pay to
the teacher and upon termination of employment by death pay
to the personal representative of the teacher upon request by
the personal representative, a sum equivalent to the amount
which would have been payable in respect of the period of
leave to which he/she is entitled or deemed to have been entitled
and which would have been taken but for such termination.

Such payment shall be deemed to have satisfied the obligation
of the employer in respect of leave hereunder.

(14) Accrued long service leave entitlements are portable
between all Catholic schools in Western Australia and those
schools subject to the Catholic Schools Long Service Leave
Interstate Portability Agreement.
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17.—PARENTAL LEAVE
The employer will grant parental leave to teachers in

accordance with current minimum provisions as contained in
the Industrial Relations Act 1988 (Commonwealth).

18.—REDUNDANCY PROVISIONS
(1) Should a position in a Catholic school become redundant

then the provisions of
(a) the Industrial Relations Act 1988 (Commonwealth)

and
(b) the Catholic Education Commission of Western Aus-

tralia policy on redundancy shall apply.
(2) In calculating the years of service of a teacher, all

continuous service within Catholic schools in Western Australia
will be considered and not only the service completed at the
current school.

(3) Where a school proposes to make one or more teaching
positions redundant the employer shall make redundancy
payments to the teachers made redundant in accordance with
the following scale:

Period of Service Weeks of severance
pay

Less than 1 year Nil
One year and less than two years 4 weeks
Two years and less than three years 6 weeks
Three years and less than four years 7 weeks
Four years and above 2 weeks per year

of service to a
maximum of 12
weeks.

(4) The parties agree to further negotiate the provisions as
outlined in this clause during the term of this Agreement.

19.—PLAYGROUND DUTY
Where a teacher is required to perform playground

supervision, such supervision shall be so rostered as to allow
a fair and reasonable midday meal break.

20.—FLEXIBILITY IN THE SCHOOL DAY/YEAR
(1) Flexible working hours for teachers may be implemented

at schools where an improved curriculum can be offered, or
more effective and efficient use of resources occurs.

The following criteria shall be applied prior to the
implementation of flexible hours;

(a) a consultative process to occur at school level in-
volving all stakeholders, including the ISSOA, school
decision making groups, parents, students and staff;

(b) issues such as duty of care, health, safety and wel-
fare, equity and other legislative requirements al-
lowed for;

(c) workloads and career aspirations have been considered;
(d) individual circumstances have been fairly and rea-

sonably considered;
(e) the distribution of hours to be equitable.

(2) Specifically excluded from these flexibility arrangements
are increased working hours for teachers.

21.—PROFESSIONAL DEVELOPMENT
Professional development has as its priority the upgrading

of professional knowledge and skills.
Both the school and the teacher should share the

responsibility of teachers’ professional development.
In addition to courses provided in school hours, the parties

accept that courses outside of school hours should be made
available to teachers. Access to such courses should be at the
discretion of the teacher.

22.—PROFESSIONAL RESPONSIBILITIES
(1) The parties recognise that there is a wide range of duties

and responsibilities involved in the profession of teaching.
(2) The parties recognise that the following principles apply

in addressing the fair and reasonable participation of teachers:
(a) Much of the life and culture of the school is derived

from school activities involving teachers and students
conducted outside regular classroom contact.

(b) The efforts of teachers who contribute significantly
to the life and values of the school should be recog-
nised.

(c) Duty of care responsibilities must be considered in
the planning of all activities conducted by the school.

(d) There will be collaborative planning between school
and staff in the allocation of teachers to all activities
conducted by the school.

(e) The competence, skills and qualifications of
teachers, including part-time teachers, will be
considered in the planning and allocating of ac-
tivities conducted by the school, having regard
for the teacher’s professional development and
family responsibilities.

(f) Some schools may have expanded educational pro-
grams which may require flexible employment ar-
rangements.

(3) The parties are committed to discussing the implications
of these principles in order to reach a common understanding
in order to support their implementation.

(4) Nothing contained in this clause shall prevent a school
from negotiating with a teacher or teachers, a procedure for
the planning and implementation of the school’s activities
outside regular classroom contact. However, the parties
recommend that it be done having regard to the principles
outlined in this clause.

23.—DISPUTE AVOIDANCE AND GRIEVANCE
PROCEDURES

(1) The objective of these procedures is the avoidance and
resolution of industrial disputation by measures based on
consultation, co-operation and negotiation.

(2) Without prejudice to either party, the parties to this
Agreement shall ensure the continuation of work in accordance
with the Award, this Agreement and the custom and practice
in Catholic Schools in Western Australia.

(3) (a) In the event of any matter arising which is of concern,
the teacher shall discuss this matter with the Principal or his/
her nominee.

(b) If the matter is not resolved at this level, the teacher
and/or the Principal may refer the matter to the Independent
Schools Salaried Officers Association and/or the Catholic
Education Office (Industrial and Community Relations
Team).

(In an attempt to resolve the matter it may be necessary to
have formal discussion between the ISSOA and the Director
of Catholic Education in Western Australia.)

(c) If the matter cannot be resolved at this level it may be
referred to the Western Australian Industrial Relations
Commission.

(4) Nothing contained in this procedure shall prevent the
Secretary of the ISSOA or his/her nominee or the Director of
Catholic Education in Western Australia or his/her nominee
from entering into negotiations at any level either at the request
of any of the parties to the dispute or on their own initiative in
respect of matters in dispute should such action be considered
conducive to achieving resolution of the dispute.

24.—CONSULTATIVE PROVISIONS
In order to pursue the objectives as determined by both

teachers and employers within Catholic schools, the parties
have established a Collaborative Forum to determine, through
discussion and consultation, the strategic industrial and
professional priorities for teachers in the Catholic education
system.

25.—SIGNATURES
ENDORSEMENTS
Signed for and on behalf of;
The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers
T.I. Howe
The Institute of The Blessed Virgin Mary
Leonie Peterson
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SCHEDULE I.

CONDITIONS OF EMPLOYMENT OF TEACHERS IN
CATHOLIC SCHOOLS IN WA (1996)

1. The Employing Authority
1.1 In Diocesan accountable schools, the teacher is em-

ployed by the Bishop of the Diocese who delegates
this power to the school board.

1.2 In Order accountable schools the teacher is employed
by the Congregational Leader who may delegate this
authority to a school board or principal.

2. The Fundamental Responsibilities of the Teacher
A teacher is required, under the direction of the Principal, to

contribute actively towards;
2.1 the maintenance of the Catholicity of the school

through a manner of life and stated beliefs which are
in keeping with the teachings of the Catholic Church;

2.2 the promotion of the religious instruction and for-
mation of pupils in accordance with the directives
and requirements of the Catholic Education Com-
mission and the Bishop of the Diocese;

2.3 the undertaking of appropriate accreditation pro-
grams, as required.

3. Duties
The teacher is required to:

3.1 Perform such duties, teaching and non-teaching, as
are customarily rostered and shared by all staff.

3.2 Help ensure the provision of a Catholic perspective
in the activities of the school.

3.3 Model the leadership that is appropriate for all mem-
bers of the school community.

3.4 Keep abreast of current developments in educational
theory and practice.

3.5 Demonstrate a pastoral concern for each member of
the school community.

4. Other Matters
4.1 A fulltime teacher shall, upon application to the prin-

cipal, be permitted to engage in other employment
provided that such employment does not affect the
teacher’s employment and professional responsibili-
ties to the school.

4.2 Any fraudulent misrepresentation in the teacher’s
curriculum vitae, or other documentation presented
to the employer, which impacts on the employment
contract of the teacher may result in the termination
of the employment contract.

4.3 The teacher has the responsibility to advise the em-
ployer of any previous or current criminal convic-
tions or proceedings and acknowledges that the
employer has the right to enquire about such convic-
tions or proceedings, provided that the employer
notifies the teacher of any inquiry prior to it being
conducted.

SCHEDULE 2
DEFERRED SALARY SCHEME

(1) Eligibility.
(a) Teaching staff, who have been employed within the

Catholic system for a minimum of two (2) years,
including full time and part time teachers, are eligi-
ble to apply.

(b) Approval of applications will be determined by the
employer based on the needs and requirements of
the school.

(2) Period of Leave.
(a) The period of leave will be for twelve (12) months,

from I January to 31 December.
(b) Participants will not be able to return to a position at

the same school during the 12 month leave period.
(c) Should alternative employment be sought during the

year of leave, the employee is to advise the employer.
(d) Should employment as a teacher be pursued within a

Catholic school, only relief work may be undertaken
by the teacher.

(e) The year of leave, the fifth year, will be taken in
accordance with the conditions as prescribed within
Clause 8—Leave (3), Leave Without Pay of the In-
dependent Schools’ Teachers’ Award.

(3) Payment of Salary.
(a) During the four year accrual period participants in

the scheme receive 80% of their normal fortnightly
salary and will thus be taxed at this reduced rate of
pay. Normal salary is defined as a teacher’s normal
fortnightly salary plus any associated teaching al-
lowances.
In the fifth year, when leave is taken, the partici-
pants will receive the money contributed over the
four year period. This amount can be paid fortnightly;
in one lump sum payment; or two payments, one in
each of the financial years.

(b) The participant will be taxed only on the amount
actually received, in this case approximately 80% of
the normal salary (including allowances). This is a
significant taxation incentive for participants. It is
recommended that, prior to entering into this scheme,
prospective participants discuss taxation implications
and other related issues with their accountant or fi-
nancial adviser.

(c) It should be noted that interest is not paid on amounts
accumulated during the accrual period. A taxation
ruling prohibits such payment on the basis that peo-
ple taking advantage of a taxation incentive cannot
derive interest on those funds.
Interest accrued will be utilised to offset the admin-
istrative costs of the fund.

(4) Suspension of Contributions.
(a) Participation in the scheme will be suspended dur-

ing any period of unpaid leave. Any period of un-
paid leave will reduce payments into the fund and
therefore proportionately reduce the accrued payment
in the year of leave.

(b) A participant may elect to suspend contributions for
a period of less than twelve months once (1) during
the accrual period. This will also reduce the accrued
payment in the year of leave.

(c) The employer retains the discretionary authority to
approve suspension for a period of twelve (12)
months at the request of the employee. Such a sus-
pension will extend the taking of the year of leave
by one (1) year.

(5) Withdrawal
(a) The participant may withdraw from the scheme at

any time by notifying the employer in writing. It
should be noted that only the exact money paid into
the scheme will be paid in a lump sum on withdrawal
and no interest will be paid on this amount.

(b) The participant who withdraws from the scheme will
be taxed on the lump sum payment and any other
salary received during that financial year. Signifi-
cant taxation implications may, therefore, apply.

(6) Long Service Leave, Sick Leave and Increment
Entitlements.

(a) A participant in the scheme will accrue the above
entitlements at 100% of the normal accrual rate over
the first four years only. The fifth year, the year of
leave, is a non-accrual period.

(b) If a participant becomes eligible for long service leave
during the fourth year of the deferred salary scheme,
the long service leave entitlement will further be
deferred and taken in the fifth year of the scheme or
taken in the final term/semester of the fourth year of
the scheme, or the first term/semester of the sixth
year.

(7) Workers’ Compensation.
(a) Participants in the scheme are covered by workers’

compensation during the first four years of the
scheme at 100% of their normal salary. A participant
in receipt of workers’ compensation during the first
four years may elect to continue in the deferred
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salary scheme or suspend their contributions until
their return to full duties.

(b) Any period of suspension due to workers’ compen-
sation shall be undertaken in accordance with Clause
4 of this Schedule.

(c) During the fifth year, the year of leave, the partici-
pant is not covered by workers’ compensation.

(8) Superannuation.
Contributions are based on 100% of the employee’s normal

salary over the first four years only.
(9) Fund Management.
The scheme will be managed by the Catholic Education

Office. During the four year accrual period, schools will remit
20% of salary foregone to the Office on a two or four weekly
basis. Participants will receive a statement from the Office at
the end of each year showing the amount accumulated in the
scheme. At the beginning of the fifth year, when leave is taken,
the accumulated amount will be forwarded to the participant’s
school for payment through the school’s payroll. All
contributions to the scheme are guaranteed by the Catholic
Education Office of WA.

(10) Portability
(a) Teachers are able to maintain their participation in

the scheme should they transfer their employment
between Catholic schools or to the Catholic Educa-
tion Office.

(b) The employee is obliged to notify the principal prior
to appointment of their participation in the Deferred
Salary Scheme and the date that leave is due to be
taken.

(c) Participation in the Deferred Salary Scheme shall not
impede an application for employment in a Catholic
school.

(11) Implementation Date
(a) The Deferred Salary Scheme shall commence on or

after I January 1997.
(b) Applications are to be forwarded to the Principal by

the close of business 31 August of the year prior to
the year of commencement. Schools will endeavour
to notify the teacher of the result of their applica-
tions by 31 October of the same year.

WESTERN AUSTRALIAN CATHOLIC SCHOOLS
(ENTERPRISE BARGAINING) AGREEMENT

No. 6 OF 1996.
No. AG 27 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and

Congregation of The Missionary Oblates of Mary
Immaculate Inc.

No. AG 27 of 1997.

Western Australian Catholic Schools (Enterprise
Bargaining) Agreement No. 6 of 1996.

COMMISSIONER A.R. BEECH.

11 February 1997.
Order.

HAVING heard Ms T. Howe and Mr P. Andrew on behalf of
the Applicants and by consent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act,
1979, hereby orders:

THAT the Western Australian Catholic Schools (Enter-
prise Bargaining) Agreement No. 6 of 1996 as filed by

the parties on the 30th day of January 1997 as amended
by the parties be registered on and from the 10th day of
February 1997.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

———

Schedule.

1.—TITLE
This agreement shall be known as the Western Australian

Catholic Schools (Enterprise Bargaining) Agreement No. 6 of
1996 and shall replace the Western Australian Catholic Schools
(Enterprise Bargaining) Agreement No. 6 of 1994.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties to the Agreement
4. Scope of Agreement
5. Relationship to Parent Award
6. Term of Agreement
7. Expiration of Agreement
8. No Extra Claims
9. No Duress

10. Objects of the Agreement
11. Conditions of Employment
12. Contract of Service
13. Salaries
14. Location Allowance
15. Promotional Positions
16. Long Service Leave
17. Parental Leave
18. Redundancy Provisions
19. Playground Duty
20. Flexibility in the School Day/Year
21. Professional Development
22. Professional Responsibilities
23. Dispute Avoidance and Grievance Procedure
24. Consultative Provisions
25. Signatures

Schedule 1 Conditions of Employment of Teachers
in Catholic Schools in WA (1996)
Schedule 2 Deferred Salary Scheme

3.—PARTIES TO THE AGREEMENT
This Agreement is made between the Congregation of The

Missionary Oblates of Mary Immaculate Inc. and the
Independent Schools Salaried Officers’ Association of Western
Australia, Industrial Union of Workers (the ISSOA), a
registered organisation of employees.

4.—SCOPE OF AGREEMENT
(1) This Agreement shall apply to all teachers who are

covered by the provisions of the Independent Schools’
Teachers’ Award (1976), as amended.

(2) The number of teachers covered by this agreement is
40.

5.—RELATIONSHIP TO PARENT AWARD
Except as provided by this Agreement, the conditions of

employment of teachers employed in Catholic Schools in
Western Australia will be in accordance with the Independent
Schools’ Teachers’ Award (1976), as amended.

6.—TERM OF AGREEMENT
This Agreement shall come into effect on and from the 10th

February 1997 and shall expire on the 31st of December 1997.

7.—EXPIRATION OF AGREEMENT
On the expiration of this Agreement and in the absence of

the registration of a subsequent Enterprise Agreement, the
provisions of this Agreement shall prevail for the purposes of
the conditions of employment that will apply to employees
covered by this Agreement.

8.—NO EXTRA CLAIMS
It is a condition of this Agreement that the parties will not

make any further claims with respect to salaries and conditions
during the period of this Agreement unless they are consistent
with the State Wage Fixing Principles.
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9.—NO DURESS
This Agreement was not entered into by either of the parties

under duress from the other party or any other person or
persons.

10.—OBJECTS OF THE AGREEMENT
In reaching this agreement the parties have recognised:
Catholicity—

• The need to maintain a just working environment in
which education can be provided in harmony with
the aims, objectives and philosophy of Catholic edu-
cation.

Professionalism—
• A mutual responsibility to protect, develop and en-

hance Catholic education within the State of West-
ern Australia.

• The need to safeguard and enhance the quality of
teaching and learning in Catholic schools in Western
Australia and the public perception of it.

Flexibility—
• The variety of educational and managerial arrange-

ments that exist requiring flexibility in the applica-
tion of regulations that govern employment practices.

• The need to consolidate, and develop further, initia-
tives arising out of the award restructuring process.

• Productivity and efficiency have a growing influence
in educational policies and practices.
Schools are expected to do more with the same level
of resources, necessitating productivity and efficiency
improvements which may be qualitative rather than
quantitative.

11.—CONDITIONS OF EMPLOYMENT
The parties acknowledge that the document at Schedule 1,

Conditions of Employment of Teachers in Catholic Schools in
WA (1996) is an official statement of the Catholic Education
Commission of Western Australia and as such applies to all
teachers employed in a Catholic school in Western Australia.

The parties are committed to discuss the ongoing
development of the ethos and obligations expected of a teacher
in a Catholic School, consistent with the objects of this
Agreement.

12.—CONTRACT OF SERVICE
(1) When a teacher accepts an appointment within the

Catholic system in Western Australia for the first time, the
appointment is probationary and as such the teacher is subject
to professional appraisal in the second year of employment so
as to confirm ongoing employment.

(2) (a) Except in the case of a relief or temporary teacher,
the termination of the service of a teacher shall require a
minimum of six weeks’ notice by either party to take effect
from the close of school business at the end of the school term.

(b) Provided that the requirements of this subclause may be
waived in part or in whole by mutual agreement between the
teacher and the employer. Any request to waiver such notice
shall not be unreasonably withheld by the employer, where it
is deemed that the teacher has not been able to give the required
notice through no fault of their own.

(c) Subject to the provisions of this subclause, failure to give
the required notice shall make either party liable for the
payment to the other party of an amount equivalent to the period
of notice not given.

(d) The employer reserves the right to withhold or recover
an amount equivalent to the period of notice not given.
However, approval must be obtained from the Director of
Catholic education before such action is proceeded with.

13.—SALARIES
The minimum annual rate of salary payable to teachers

engaged in the classifications prescribed in Clause 11.—
Salaries of the Award shall be:

(1) Payable on and from 1st January 1997—
Step Salary ($)
Step 1 22 769
Step 2 24 102

Step Salary ($)
Step 3 29 149
Step 4 30 796
Step 5 32 015
Step 6 33 935
Step 7 35 249
Step 8 36 838
Step 9 39 426
Step 10 40 638
Step 11 42 320
Step 12 43 763
Step 13 45 493

(2) Notwithstanding subclause (1) of this clause, Senior
Teacher allowances remain payable by reference to Step 13 of
the Award.

(3) Notwithstanding the provisions of subclause (5) of Clause
11.—Salaries of the Award, relief teachers employed for five
(5) days or less may be engaged by the day or half day. Half
day is determined as the hours usually worked in a school
prior to or immediately following the lunch break.

(4) From 1st of January 1997, teaching staff who have been
employed within the Catholic system for a minimum of 2 years
may apply to have their salary payments deferred in accordance
with the provisions as outlined in Schedule 2 of this Agreement.

14.—LOCATION ALLOWANCE
Teachers shall be paid the allowance provided for below in

lieu of the allowance prescribed in subclause (1) of Clause
17.—Location Allowances of the Award.

Town Allowance $/week
(Single Rate)

Balgo Hills 72.05
Boulder 6.60
Beagle Bay 65.10
Billiluna 72.05
Broome 47.00
Carnarvon 20.67
Derby 49.00
Esperance 12.69
Gibb River 72.05
Kalgoorlie 6.60
Karratha 49.60
Kununurra 61.50
La-djardar Bay 65.10
Lake Gregory 72.05
Lombadina 65.10
Port Hedland 46.26
Red Hill 61.50
Ringer Soak 72.05
Southern Cross 12.12
Tardun 8.92
Turkey Creek 65.10
Wyndham 60.00
Yagga Yagga 72.05

15.—PROMOTIONAL POSITIONS
(1) The parties are committed to immediately review the

current structure and allowances that apply in both secondary
and primary school promotion positions.

(2) Any agreed restructuring resulting from the review shall
be implemented as soon as possible in 1997.

16.—LONG SERVICE LEAVE
(1) As from 1st January 1995, a teacher’s entitlement to paid

long service leave for each year of service within the Catholic
Education system, will accrue at the following rates:

(a) up to ten years of continuous service, 1.3 weeks for
each year of service;

(b) for each subsequent year, 1.86 weeks for each year
of service.

(2) Subject to subclause (5) of this clause, a teacher who on
or from the 1st day of January 1995 has accrued a minimum
entitlement of ten weeks’ long service leave shall be entitled
to take such leave.

(3) For any service prior to the 1st January 1995, the
provisions of long service leave shall be that which is prescribed
under the terms of the Award.
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(4) The process required for the taking of leave shall be as
follows:

(a) the employer shall advise the teacher of his/her im-
pending entitlement to take long service leave prior
to the completion of term three in the year preceding
the entitlement becoming due;

(b) the teacher shall advise the employer no later than
the commencement of term four of the preceding year
of their intention or otherwise to take leave;

(c) where an agreement has been reached for the taking
of long service leave and circumstances arise that
necessitates an adjustment of such leave, then any
request for the adjustment shall not be unreasonably
withheld.

(5) Where the continuous service of a teacher during the
period of accrual contains any period which is less than full
time then that teacher’s entitlement to long service leave shall
be subject to a calculation which averages the full time
equivalence of the teacher’s service over the accrual period.

(6) The teacher continues to accrue long service leave
entitlement for any period during which the teacher is absent
on full pay from his/her duties, long service leave does not
accrue for any period exceeding two weeks during which the
teacher is absent on unpaid leave.

(7) (a) For the purposes of calculating long service leave
entitlement the employer shall allow a break of service up to 6
months without penalty to the teacher. Such a break in service
shall be deemed to be ‘leave without pay’ for the purposes of
calculating that teacher’s entitlement.

(b) The provisions of this subclause shall not prevail if a
teacher has been paid a pro-rata payment for accrued long
service leave at the time of the break of service.

(8) Vacation leave observed by the school shall count for the
purposes of calculating a teacher’s entitlement to long service
leave.

(9) Any public holiday which occurs during the period a
teacher is on long service leave shall be treated as part of the
long service leave and extra days in lieu thereof shall not be
granted.

(10) Where a teacher has become entitled to a period of long
service leave in accordance with the clause, the teacher shall
commence such leave as soon as possible after the accrual
date in a manner mutually agreed between the employer and
the teacher by one of the following options:

(a) as a semester, with approved leave without pay for
that portion which exceeds the long service leave
period;

(b) as a term, with the excess entitlement being paid for
in addition to the ordinary payment for such leave.

(Notation: For the purposes of this subclause a semester is
defined as a combination of the school terms 1 and 2 or 3 and
4 respectively.)

(11) Payment for long service leave shall be made in full
before the teacher goes on leave or by agreement between the
teacher and the employer, at the same time as the teacher’s
salary would have been paid if the teacher had remained at
work in which case the payment shall be made by arrangement
between the teacher and the employer.

(12) Where a teacher has completed at least 7 years’ service
and employment is terminated—

(a) by the teacher’s death; or
(b) in any circumstances, other than serious misconduct;

the amount of leave shall be such as has accrued under the
provisions of subclause (1) of this clause.

(13) In the case to which subclause (12) of this clause applies,
and in any case in which the employment of the teacher who
has become entitled to leave hereunder is terminated before
such leave is taken or fully taken the employer shall, upon
termination of employment otherwise than by death, pay to
the teacher and upon termination of employment by death pay
to the personal representative of the teacher upon request by
the personal representative, a sum equivalent to the amount
which would have been payable in respect of the period of
leave to which he/she is entitled or deemed to have been entitled
and which would have been taken but for such termination.

Such payment shall be deemed to have satisfied the obligation
of the employer in respect of leave hereunder.

(14) Accrued long service leave entitlements are portable
between all Catholic schools in Western Australia and those
schools subject to the Catholic Schools Long Service Leave
Interstate Portability Agreement.

17.—PARENTAL LEAVE
The employer will grant parental leave to teachers in

accordance with current minimum provisions as contained in
the Industrial Relations Act 1988 (Commonwealth).

18.—REDUNDANCY PROVISIONS
(1) Should a position in a Catholic school become redundant

then the provisions of
(a) the Industrial Relations Act 1988 (Commonwealth)

and
(b) the Catholic Education Commission of Western Aus-

tralia policy on redundancy shall apply.
(2) In calculating the years of service of a teacher, all

continuous service within Catholic schools in Western Australia
will be considered and not only the service completed at the
current school.

(3) Where a school proposes to make one or more teaching
positions redundant the employer shall make redundancy
payments to the teachers made redundant in accordance with
the following scale:

Period of Service Weeks of severance
pay

Less than 1 year Nil
One year and less than two years 4 weeks
Two years and less than three years 6 weeks
Three years and less than four years 7 weeks
Four years and above 2 weeks per year

of service to a
maximum of 12
weeks.

(4) The parties agree to further negotiate the provisions as
outlined in this clause during the term of this Agreement.

19.—PLAYGROUND DUTY
Where a teacher is required to perform playground

supervision, such supervision shall be so rostered as to allow
a fair and reasonable midday meal break.

20.—FLEXIBILITY IN THE SCHOOL DAY/YEAR
(1) Flexible working hours for teachers may be implemented

at schools where an improved curriculum can be offered, or
more effective and efficient use of resources occurs.

The following criteria shall be applied prior to the
implementation of flexible hours;

(a) a consultative process to occur at school level in-
volving all stakeholders, including the ISSOA, school
decision making groups, parents, students and staff;

(b) issues such as duty of care, health, safety and wel-
fare, equity and other legislative requirements al-
lowed for;

(c) workloads and career aspirations have been considered;
(d) individual circumstances have been fairly and rea-

sonably considered;
(e) the distribution of hours to be equitable.

(2) Specifically excluded from these flexibility arrangements
are increased working hours for teachers.

21.—PROFESSIONAL DEVELOPMENT
Professional development has as its priority the upgrading

of professional knowledge and skills.
Both the school and the teacher should share the

responsibility of teachers’ professional development.
In addition to courses provided in school hours, the parties

accept that courses outside of school hours should be made
available to teachers. Access to such courses should be at the
discretion of the teacher.

22.—PROFESSIONAL RESPONSIBILITIES
(1) The parties recognise that there is a wide range of duties

and responsibilities involved in the profession of teaching.
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(2) The parties recognise that the following principles apply
in addressing the fair and reasonable participation of teachers:

(a) Much of the life and culture of the school is derived
from school activities involving teachers and students
conducted outside regular classroom contact.

(b) The efforts of teachers who contribute significantly to
the life and values of the school should be recognised.

(c) Duty of care responsibilities must be considered in
the planning of all activities conducted by the school.

(d) There will be collaborative planning between school
and staff in the allocation of teachers to all activities
conducted by the school.

(e) The competence, skills and qualifications of teach-
ers, including part-time teachers, will be considered
in the planning and allocating of activities conducted
by the school, having regard for the teacher’s pro-
fessional development and family responsibilities.

(f) Some schools may have expanded educational pro-
grams which may require flexible employment ar-
rangements.

(3) The parties are committed to discussing the implications
of these principles in order to reach a common understanding
in order to support their implementation.

(4) Nothing contained in this clause shall prevent a school
from negotiating with a teacher or teachers, a procedure for
the planning and implementation of the school’s activities
outside regular classroom contact. However, the parties
recommend that it be done having regard to the principles
outlined in this clause.

23.—DISPUTE AVOIDANCE AND GRIEVANCE
PROCEDURES

(1) The objective of these procedures is the avoidance and
resolution of industrial disputation by measures based on
consultation, co-operation and negotiation.

(2) Without prejudice to either party, the parties to this
Agreement shall ensure the continuation of work in accordance
with the Award, this Agreement and the custom and practice
in Catholic Schools in Western Australia.

(3) (a) In the event of any matter arising which is of concern,
the teacher shall discuss this matter with the Principal or his/
her nominee.

(b) If the matter is not resolved at this level, the teacher and/
or the Principal may refer the matter to the Independent Schools
Salaried Officers Association and/or the Catholic Education
Office (Industrial and Community Relations Team).

(In an attempt to resolve the matter it may be necessary to
have formal discussion between the ISSOA and the Director
of Catholic Education in Western Australia.)

(c) If the matter cannot be resolved at this level it may be
referred to the Western Australian Industrial Relations
Commission.

(4) Nothing contained in this procedure shall prevent the
Secretary of the ISSOA or his/her nominee or the Director of
Catholic Education in Western Australia or his/her nominee
from entering into negotiations at any level either at the request
of any of the parties to the dispute or on their own initiative in
respect of matters in dispute should such action be considered
conducive to achieving resolution of the dispute.

24.—CONSULTATIVE PROVISIONS
In order to pursue the objectives as determined by both teachers

and employers within Catholic schools, the parties have established
a Collaborative Forum to determine, through discussion and
consultation, the strategic industrial and professional priorities for
teachers in the Catholic education system.

25.—SIGNATURES
ENDORSEMENTS
Signed for and on behalf of;
The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers
I.J. Sands
The Congregation of The Missionary Oblates of Mary Im-
maculate Inc.
Peter Gerard Daly

SCHEDULE I.

CONDITIONS OF EMPLOYMENT OF TEACHERS IN
CATHOLIC SCHOOLS IN WA (1996)

1. The Employing Authority
1.1 In Diocesan accountable schools, the teacher is em-

ployed by the Bishop of the Diocese who delegates
this power to the school board.

1.2 In Order accountable schools the teacher is employed
by the Congregational Leader who may delegate this
authority to a school board or principal.

2. The Fundamental Responsibilities of the Teacher
A teacher is required, under the direction of the Principal, to

contribute actively towards;
2.1 the maintenance of the Catholicity of the school

through a manner of life and stated beliefs which are
in keeping with the teachings of the Catholic Church;

2.2 the promotion of the religious instruction and for-
mation of pupils in accordance with the directives
and requirements of the Catholic Education Com-
mission and the Bishop of the Diocese;

2.3 the undertaking of appropriate accreditation pro-
grams, as required.

3. Duties
The teacher is required to:

3.1 Perform such duties, teaching and non-teaching, as
are customarily rostered and shared by all staff.

3.2 Help ensure the provision of a Catholic perspective
in the activities of the school.

3.3 Model the leadership that is appropriate for all mem-
bers of the school community.

3.4 Keep abreast of current developments in educational
theory and practice.

3.5 Demonstrate a pastoral concern for each member of
the school community.

4. Other Matters
4.1 A fulltime teacher shall, upon application to the prin-

cipal, be permitted to engage in other employment
provided that such employment does not affect the
teacher’s employment and professional responsibili-
ties to the school.

4.2 Any fraudulent misrepresentation in the teacher’s
curriculum vitae, or other documentation presented
to the employer, which impacts on the employment
contract of the teacher may result in the termination
of the employment contract.

4.3 The teacher has the responsibility to advise the em-
ployer of any previous or current criminal convic-
tions or proceedings and acknowledges that the
employer has the right to enquire about such convic-
tions or proceedings, provided that the employer
notifies the teacher of any inquiry prior to it being
conducted.

SCHEDULE 2
DEFERRED SALARY SCHEME

(1) Eligibility.
(a) Teaching staff, who have been employed within the

Catholic system for a minimum of two (2) years,
including full time and part time teachers, are eligi-
ble to apply.

(b) Approval of applications will be determined by the
employer based on the needs and requirements of
the school.

(2) Period of Leave.
(a) The period of leave will be for twelve (12) months,

from I January to 31 December.
(b) Participants will not be able to return to a position at

the same school during the 12 month leave period.
(c) Should alternative employment be sought during the

year of leave, the employee is to advise the employer.
(d) Should employment as a teacher be pursued within a

Catholic school, only relief work may be undertaken
by the teacher.
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(e) The year of leave, the fifth year, will be taken in
accordance with the conditions as prescribed within
Clause 8—Leave (3), Leave Without Pay of the In-
dependent Schools’ Teachers’ Award.

(3) Payment of Salary.
(a) During the four year accrual period participants in the

scheme receive 80% of their normal fortnightly salary
and will thus be taxed at this reduced rate of pay. Nor-
mal salary is defined as a teacher’s normal fortnightly
salary plus any associated teaching allowances.
In the fifth year, when leave is taken, the partici-
pants will receive the money contributed over the
four year period. This amount can be paid fortnightly;
in one lump sum payment; or two payments, one in
each of the financial years.

(b) The participant will be taxed only on the amount
actually received, in this case approximately 80% of
the normal salary (including allowances). This is a
significant taxation incentive for participants. It is
recommended that, prior to entering into this scheme,
prospective participants discuss taxation implications
and other related issues with their accountant or fi-
nancial adviser.

(c) It should be noted that interest is not paid on amounts
accumulated during the accrual period. A taxation
ruling prohibits such payment on the basis that peo-
ple taking advantage of a taxation incentive cannot
derive interest on those funds.
Interest accrued will be utilised to offset the admin-
istrative costs of the fund.

(4) Suspension of Contributions.
(a) Participation in the scheme will be suspended dur-

ing any period of unpaid leave. Any period of un-
paid leave will reduce payments into the fund and
therefore proportionately reduce the accrued payment
in the year of leave.

(b) A participant may elect to suspend contributions for
a period of less than twelve months once (1) during
the accrual period. This will also reduce the accrued
payment in the year of leave.

(c) The employer retains the discretionary authority to
approve suspension for a period of twelve (12)
months at the request of the employee. Such a sus-
pension will extend the taking of the year of leave
by one (1) year.

(5) Withdrawal
(a) The participant may withdraw from the scheme at

any time by notifying the employer in writing. It
should be noted that only the exact money paid into
the scheme will be paid in a lump sum on withdrawal
and no interest will be paid on this amount.

(b) The participant who withdraws from the scheme will
be taxed on the lump sum payment and any other
salary received during that financial year. Signifi-
cant taxation implications may, therefore, apply.

(6) Long Service Leave, Sick Leave and Increment
Entitlements.

(a) A participant in the scheme will accrue the above
entitlements at 100% of the normal accrual rate over
the first four years only. The fifth year, the year of
leave, is a non-accrual period.

(b) If a participant becomes eligible for long service leave
during the fourth year of the deferred salary scheme,
the long service leave entitlement will further be de-
ferred and taken in the fifth year of the scheme or taken
in the final term/semester of the fourth year of the
scheme, or the first term/semester of the sixth year.

(7) Workers’ Compensation.
(a) Participants in the scheme are covered by workers’

compensation during the first four years of the
scheme at 100% of their normal salary. A participant
in receipt of workers’ compensation during the first
four years may elect to continue in the deferred sal-
ary scheme or suspend their contributions until their
return to full duties.

(b) Any period of suspension due to workers’ compen-
sation shall be undertaken in accordance with Clause
4 of this Schedule.

(c) During the fifth year, the year of leave, the partici-
pant is not covered by workers’ compensation.

(8) Superannuation.
Contributions are based on 100% of the employee’s normal

salary over the first four years only.
(9) Fund Management.
The scheme will be managed by the Catholic Education

Office. During the four year accrual period, schools will remit
20% of salary foregone to the Office on a two or four weekly
basis. Participants will receive a statement from the Office at
the end of each year showing the amount accumulated in the
scheme. At the beginning of the fifth year, when leave is taken,
the accumulated amount will be forwarded to the participant’s
school for payment through the school’s payroll. All
contributions to the scheme are guaranteed by the Catholic
Education Office of WA.

(10) Portability
(a) Teachers are able to maintain their participation in

the scheme should they transfer their employment
between Catholic schools or to the Catholic Educa-
tion Office.

(b) The employee is obliged to notify the principal prior to
appointment of their participation in the Deferred Salary
Scheme and the date that leave is due to be taken.

(c) Participation in the Deferred Salary Scheme shall not
impede an application for employment in a Catholic
school.

(11) Implementation Date
(a) The Deferred Salary Scheme shall commence on or

after I January 1997.
(b) Applications are to be forwarded to the Principal by

the close of business 31 August of the year prior to
the year of commencement. Schools will endeavour
to notify the teacher of the result of their applica-
tions by 31 October of the same year.

WESTERN AUSTRALIAN CATHOLIC SCHOOLS
(ENTERPRISE BARGAINING) AGREEMENT

No. 7 OF 1996.
No. AG 28 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and

Roman Catholic Bishop of Bunbury

No. AG 28 of 1997.

Western Australian Catholic Schools (Enterprise
Bargaining) Agreement No. 7 of 1996.

COMMISSIONER A.R. BEECH.

11 February 1997.
Order.

HAVING heard Ms T. Howe and Mr P. Andrew on behalf of
the Applicants and by consent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act,
1979, hereby orders:

THAT the Western Australian Catholic Schools (Enter-
prise Bargaining) Agreement No. 7 of 1996 as filed by
the parties on the 30th day of January 1997 as amended
by the parties be registered on and from the 10th day of
February 1997.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

———
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Schedule.

1.—TITLE
This agreement shall be known as the Western Australian

Catholic Schools (Enterprise Bargaining) Agreement No. 7 of
1996 and shall replace the Western Australian Catholic Schools
(Enterprise Bargaining) Agreement No. 7 of 1994.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties to the Agreement
4. Scope of Agreement
5. Relationship to Parent Award
6. Term of Agreement
7. Expiration of Agreement
8. No Extra Claims
9. No Duress

10. Objects of the Agreement
11. Conditions of Employment
12. Contract of Service
13. Salaries
14. Location Allowance
15. Promotional Positions
16. Long Service Leave
17. Parental Leave
18. Redundancy Provisions
19. Playground Duty
20. Flexibility in the School Day/Year
21. Professional Development
22. Professional Responsibilities
23. Dispute Avoidance and Grievance Procedure
24. Consultative Provisions
25. Signatures

Schedule 1 Conditions of Employment of Teachers
in Catholic Schools in WA (1996)
Schedule 2 Deferred Salary Scheme

3.—PARTIES TO THE AGREEMENT
This Agreement is made between the Roman Catholic Bishop

of Bunbury and the Independent Schools Salaried Officers’
Association of Western Australia, Industrial Union of Workers
(the ISSOA), a registered organisation of employees.

4.—SCOPE OF AGREEMENT
(1) This Agreement shall apply to all teachers who are

covered by the provisions of the Independent Schools’
Teachers’ Award (1976), as amended.

(2) The number of teachers covered by this agreement is 391.

5.—RELATIONSHIP TO PARENT AWARD
Except as provided by this Agreement, the conditions of

employment of teachers employed in Catholic Schools in
Western Australia will be in accordance with the Independent
Schools’ Teachers’ Award (1976), as amended.

6.—TERM OF AGREEMENT
This Agreement shall come into effect on and from the 10th

February 1997 and shall expire on the 31st of December 1997.

7.—EXPIRATION OF AGREEMENT
On the expiration of this Agreement and in the absence of

the registration of a subsequent Enterprise Agreement, the
provisions of this Agreement shall prevail for the purposes of
the conditions of employment that will apply to employees
covered by this Agreement.

8.—NO EXTRA CLAIMS
It is a condition of this Agreement that the parties will not

make any further claims with respect to salaries and conditions
during the period of this Agreement unless they are consistent
with the State Wage Fixing Principles.

9.—NO DURESS
This Agreement was not entered into by either of the parties

under duress from the other party or any other person or persons.

10.—OBJECTS OF THE AGREEMENT
In reaching this agreement the parties have recognised:
Catholicity—

• The need to maintain a just working environment in
which education can be provided in harmony with

the aims, objectives and philosophy of Catholic edu-
cation.

Professionalism—
• A mutual responsibility to protect, develop and en-

hance Catholic education within the State of West-
ern Australia.

• The need to safeguard and enhance the quality of
teaching and learning in Catholic schools in Western
Australia and the public perception of it.

Flexibility—
• The variety of educational and managerial arrange-

ments that exist requiring flexibility in the applica-
tion of regulations that govern employment practices.

• The need to consolidate, and develop further, initia-
tives arising out of the award restructuring process.

• Productivity and efficiency have a growing influence
in educational policies and practices.
Schools are expected to do more with the same level
of resources, necessitating productivity and efficiency
improvements which may be qualitative rather than
quantitative.

11.—CONDITIONS OF EMPLOYMENT
The parties acknowledge that the document at Schedule 1,

Conditions of Employment of Teachers in Catholic Schools in
WA (1996) is an official statement of the Catholic Education
Commission of Western Australia and as such applies to all
teachers employed in a Catholic school in Western Australia.

The parties are committed to discuss the ongoing
development of the ethos and obligations expected of a teacher
in a Catholic School, consistent with the objects of this
Agreement.

12.—CONTRACT OF SERVICE
(1) When a teacher accepts an appointment within the

Catholic system in Western Australia for the first time, the
appointment is probationary and as such the teacher is subject
to professional appraisal in the second year of employment so
as to confirm ongoing employment.

(2) (a) Except in the case of a relief or temporary teacher,
the termination of the service of a teacher shall require a
minimum of six weeks’ notice by either party to take effect
from the close of school business at the end of the school term.

(b) Provided that the requirements of this subclause may be
waived in part or in whole by mutual agreement between the
teacher and the employer. Any request to waiver such notice
shall not be unreasonably withheld by the employer, where it
is deemed that the teacher has not been able to give the required
notice through no fault of their own.

(c) Subject to the provisions of this subclause, failure to give
the required notice shall make either party liable for the
payment to the other party of an amount equivalent to the period
of notice not given.

(d) The employer reserves the right to withhold or recover
an amount equivalent to the period of notice not given.
However, approval must be obtained from the Director of
Catholic education before such action is proceeded with.

13.—SALARIES
The minimum annual rate of salary payable to teachers

engaged in the classifications prescribed in Clause 11.—
Salaries of the Award shall be:

(1) Payable on and from 1st January 1997—
Step Salary ($)
Step 1 22 769
Step 2 24 102
Step 3 29 149
Step 4 30 796
Step 5 32 015
Step 6 33 935
Step 7 35 249
Step 8 36 838
Step 9 39 426
Step 10 40 638
Step 11 42 320
Step 12 43 763
Step 13 45 493
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(2) Notwithstanding subclause (1) of this clause, Senior
Teacher allowances remain payable by reference to Step 13 of
the Award.

(3) Notwithstanding the provisions of subclause (5) of Clause
11.—Salaries of the Award, relief teachers employed for five
(5) days or less may be engaged by the day or half day. Half
day is determined as the hours usually worked in a school
prior to or immediately following the lunch break.

(4) From 1st of January 1997, teaching staff who have been
employed within the Catholic system for a minimum of 2 years
may apply to have their salary payments deferred in accordance
with the provisions as outlined in Schedule 2 of this Agreement.

14.—LOCATION ALLOWANCE
Teachers shall be paid the allowance provided for below in

lieu of the allowance prescribed in subclause (1) of Clause
17.—Location Allowances of the Award.

Town Allowance $/week
(Single Rate)

Balgo Hills 72.05
Boulder 6.60
Beagle Bay 65.10
Billiluna 72.05
Broome 47.00
Carnarvon 20.67
Derby 49.00
Esperance 12.69
Gibb River 72.05
Kalgoorlie 6.60
Karratha 49.60
Kununurra 61.50
La-djardar Bay 65.10
Lake Gregory 72.05
Lombadina 65.10
Port Hedland 46.26
Red Hill 61.50
Ringer Soak 72.05
Southern Cross 12.12
Tardun 8.92
Turkey Creek 65.10
Wyndham 60.00
Yagga Yagga 72.05

15.—PROMOTIONAL POSITIONS
(1) The parties are committed to immediately review the

current structure and allowances that apply in both secondary
and primary school promotion positions.

(2) Any agreed restructuring resulting from the review shall
be implemented as soon as possible in 1997.

16.—LONG SERVICE LEAVE
(1) As from 1st January 1995, a teacher’s entitlement to paid

long service leave for each year of service within the Catholic
Education system, will accrue at the following rates:

(a) up to ten years of continuous service, 1.3 weeks for
each year of service;

(b) for each subsequent year, 1.86 weeks for each year
of service.

(2) Subject to subclause (5) of this clause, a teacher who on
or from the 1st day of January 1995 has accrued a minimum
entitlement of ten weeks’ long service leave shall be entitled
to take such leave.

(3) For any service prior to the 1st January 1995, the
provisions of long service leave shall be that which is prescribed
under the terms of the Award.

(4) The process required for the taking of leave shall be as
follows:

(a) the employer shall advise the teacher of his/her im-
pending entitlement to take long service leave prior
to the completion of term three in the year preceding
the entitlement becoming due;

(b) the teacher shall advise the employer no later than
the commencement of term four of the preceding year
of their intention or otherwise to take leave;

(c) where an agreement has been reached for the taking of
long service leave and circumstances arise that neces-
sitates an adjustment of such leave, then any request
for the adjustment shall not be unreasonably withheld.

(5) Where the continuous service of a teacher during the
period of accrual contains any period which is less than full
time then that teacher’s entitlement to long service leave shall
be subject to a calculation which averages the full time
equivalence of the teacher’s service over the accrual period.

(6) The teacher continues to accrue long service leave
entitlement for any period during which the teacher is absent
on full pay from his/her duties, long service leave does not
accrue for any period exceeding two weeks during which the
teacher is absent on unpaid leave.

(7) (a) For the purposes of calculating long service leave
entitlement the employer shall allow a break of service up to 6
months without penalty to the teacher. Such a break in service
shall be deemed to be ‘leave without pay’ for the purposes of
calculating that teacher’s entitlement.

(b) The provisions of this subclause shall not prevail if a
teacher has been paid a pro-rata payment for accrued long
service leave at the time of the break of service.

(8) Vacation leave observed by the school shall count for the
purposes of calculating a teacher’s entitlement to long service leave.

(9) Any public holiday which occurs during the period a
teacher is on long service leave shall be treated as part of the
long service leave and extra days in lieu thereof shall not be
granted.

(10) Where a teacher has become entitled to a period of long
service leave in accordance with the clause, the teacher shall
commence such leave as soon as possible after the accrual
date in a manner mutually agreed between the employer and
the teacher by one of the following options:

(a) as a semester, with approved leave without pay for
that portion which exceeds the long service leave
period;

(b) as a term, with the excess entitlement being paid for
in addition to the ordinary payment for such leave.

(Notation: For the purposes of this subclause a semester is
defined as a combination of the school terms 1 and 2 or 3 and
4 respectively.)

(11) Payment for long service leave shall be made in full
before the teacher goes on leave or by agreement between the
teacher and the employer, at the same time as the teacher’s
salary would have been paid if the teacher had remained at
work in which case the payment shall be made by arrangement
between the teacher and the employer.

(12) Where a teacher has completed at least 7 years’ service
and employment is terminated—

(a) by the teacher’s death; or
(b) in any circumstances, other than serious misconduct;

the amount of leave shall be such as has accrued under the
provisions of subclause (1) of this clause.

(13) In the case to which subclause (12) of this clause applies,
and in any case in which the employment of the teacher who
has become entitled to leave hereunder is terminated before
such leave is taken or fully taken the employer shall, upon
termination of employment otherwise than by death, pay to
the teacher and upon termination of employment by death pay
to the personal representative of the teacher upon request by
the personal representative, a sum equivalent to the amount
which would have been payable in respect of the period of
leave to which he/she is entitled or deemed to have been entitled
and which would have been taken but for such termination.

Such payment shall be deemed to have satisfied the obligation
of the employer in respect of leave hereunder.

(14) Accrued long service leave entitlements are portable
between all Catholic schools in Western Australia and those
schools subject to the Catholic Schools Long Service Leave
Interstate Portability Agreement.

17.—PARENTAL LEAVE
The employer will grant parental leave to teachers in

accordance with current minimum provisions as contained in
the Industrial Relations Act 1988 (Commonwealth).

18.—REDUNDANCY PROVISIONS
(1) Should a position in a Catholic school become redundant

then the provisions of
(a) the Industrial Relations Act 1988 (Commonwealth) and
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(b) the Catholic Education Commission of Western Aus-
tralia policy on redundancy shall apply.

(2) In calculating the years of service of a teacher, all
continuous service within Catholic schools in Western Australia
will be considered and not only the service completed at the
current school.

(3) Where a school proposes to make one or more teaching
positions redundant the employer shall make redundancy
payments to the teachers made redundant in accordance with
the following scale:

Period of Service Weeks of severance
pay

Less than 1 year Nil
One year and less than two years 4 weeks
Two years and less than three years 6 weeks
Three years and less than four years 7 weeks
Four years and above 2 weeks per year

of service to a
maximum of 12
weeks.

(4) The parties agree to further negotiate the provisions as
outlined in this clause during the term of this Agreement.

19.—PLAYGROUND DUTY
Where a teacher is required to perform playground

supervision, such supervision shall be so rostered as to allow
a fair and reasonable midday meal break.

20.—FLEXIBILITY IN THE SCHOOL DAY/YEAR
(1) Flexible working hours for teachers may be implemented

at schools where an improved curriculum can be offered, or
more effective and efficient use of resources occurs.

The following criteria shall be applied prior to the
implementation of flexible hours;

(a) a consultative process to occur at school level in-
volving all stakeholders, including the ISSOA, school
decision making groups, parents, students and staff;

(b) issues such as duty of care, health, safety and wel-
fare, equity and other legislative requirements al-
lowed for;

(c) workloads and career aspirations have been consid-
ered;

(d) individual circumstances have been fairly and rea-
sonably considered;

(e) the distribution of hours to be equitable.
(2) Specifically excluded from these flexibility arrangements

are increased working hours for teachers.

21.—PROFESSIONAL DEVELOPMENT
Professional development has as its priority the upgrading

of professional knowledge and skills.
Both the school and the teacher should share the

responsibility of teachers’ professional development.
In addition to courses provided in school hours, the parties

accept that courses outside of school hours should be made
available to teachers. Access to such courses should be at the
discretion of the teacher.

22.—PROFESSIONAL RESPONSIBILITIES
(1) The parties recognise that there is a wide range of duties

and responsibilities involved in the profession of teaching.
(2) The parties recognise that the following principles

apply in addressing the fair and reasonable participation
of teachers:

(a) Much of the life and culture of the school is derived
from school activities involving teachers and students
conducted outside regular classroom contact.

(b) The efforts of teachers who contribute significantly
to the life and values of the school should be recog-
nised.

(c) Duty of care responsibilities must be considered
in the planning of all activities conducted by the
school.

(d) There will be collaborative planning between school
and staff in the allocation of teachers to all activities
conducted by the school.

(e) The competence, skills and qualifications of teach-
ers, including part-time teachers, will be considered
in the planning and allocating of activities conducted
by the school, having regard for the teacher’s pro-
fessional development and family responsibilities.

(f) Some schools may have expanded educational pro-
grams which may require flexible employment ar-
rangements.

(3) The parties are committed to discussing the implications
of these principles in order to reach a common understanding
in order to support their implementation.

(4) Nothing contained in this clause shall prevent a school
from negotiating with a teacher or teachers, a procedure for
the planning and implementation of the school’s activities
outside regular classroom contact. However, the parties
recommend that it be done having regard to the principles
outlined in this clause.

23.—DISPUTE AVOIDANCE AND GRIEVANCE
PROCEDURES

(1) The objective of these procedures is the avoidance and
resolution of industrial disputation by measures based on
consultation, co-operation and negotiation.

(2) Without prejudice to either party, the parties to this
Agreement shall ensure the continuation of work in accordance
with the Award, this Agreement and the custom and practice
in Catholic Schools in Western Australia.

(3) (a) In the event of any matter arising which is of concern,
the teacher shall discuss this matter with the Principal or his/
her nominee.

(b) If the matter is not resolved at this level, the teacher
and/or the Principal may refer the matter to the Independent
Schools Salaried Officers Association and/or the Catholic
Education Office (Industrial and Community Relations
Team).

(In an attempt to resolve the matter it may be necessary to
have formal discussion between the ISSOA and the Director
of Catholic Education in Western Australia.)

(c) If the matter cannot be resolved at this level it may be
referred to the Western Australian Industrial Relations
Commission.

(4) Nothing contained in this procedure shall prevent the
Secretary of the ISSOA or his/her nominee or the Director of
Catholic Education in Western Australia or his/her nominee
from entering into negotiations at any level either at the request
of any of the parties to the dispute or on their own initiative in
respect of matters in dispute should such action be considered
conducive to achieving resolution of the dispute.

24.—CONSULTATIVE PROVISIONS
In order to pursue the objectives as determined by both

teachers and employers within Catholic schools, the parties
have established a Collaborative Forum to determine, through
discussion and consultation, the strategic industrial and
professional priorities for teachers in the Catholic education
system.

25.—SIGNATURES
ENDORSEMENTS
Signed for and on behalf of;
The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers
I.J. Sands
The Roman Catholic Bishop of Bunbury
Peter Quinn

SCHEDULE I.

CONDITIONS OF EMPLOYMENT OF TEACHERS IN
CATHOLIC SCHOOLS IN WA (1996)

1. The Employing Authority
1.1 In Diocesan accountable schools, the teacher is em-

ployed by the Bishop of the Diocese who delegates
this power to the school board.

1.2 In Order accountable schools the teacher is employed
by the Congregational Leader who may delegate this
authority to a school board or principal.
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2. The Fundamental Responsibilities of the Teacher
A teacher is required, under the direction of the Principal, to

contribute actively towards;
2.1 the maintenance of the Catholicity of the school

through a manner of life and stated beliefs which are
in keeping with the teachings of the Catholic Church;

2.2 the promotion of the religious instruction and for-
mation of pupils in accordance with the directives
and requirements of the Catholic Education Com-
mission and the Bishop of the Diocese;

2.3 the undertaking of appropriate accreditation pro-
grams, as required.

3. Duties
The teacher is required to:

3.1 Perform such duties, teaching and non-teaching, as
are customarily rostered and shared by all staff.

3.2 Help ensure the provision of a Catholic perspective
in the activities of the school.

3.3 Model the leadership that is appropriate for all mem-
bers of the school community.

3.4 Keep abreast of current developments in educational
theory and practice.

3.5 Demonstrate a pastoral concern for each member of
the school community.

4. Other Matters
4.1 A fulltime teacher shall, upon application to the prin-

cipal, be permitted to engage in other employment
provided that such employment does not affect the
teacher’s employment and professional responsibili-
ties to the school.

4.2 Any fraudulent misrepresentation in the teacher’s
curriculum vitae, or other documentation presented
to the employer, which impacts on the employment
contract of the teacher may result in the termination
of the employment contract.

4.3 The teacher has the responsibility to advise the em-
ployer of any previous or current criminal convic-
tions or proceedings and acknowledges that the
employer has the right to enquire about such convic-
tions or proceedings, provided that the employer
notifies the teacher of any inquiry prior to it being
conducted.

SCHEDULE 2
DEFERRED SALARY SCHEME

(1) Eligibility.
(a) Teaching staff, who have been employed within the

Catholic system for a minimum of two (2) years,
including full time and part time teachers, are eligi-
ble to apply.

(b) Approval of applications will be determined by the
employer based on the needs and requirements of
the school.

(2) Period of Leave.
(a) The period of leave will be for twelve (12) months,

from I January to 31 December.
(b) Participants will not be able to return to a position at

the same school during the 12 month leave period.
(c) Should alternative employment be sought during the

year of leave, the employee is to advise the employer.
(d) Should employment as a teacher be pursued within a

Catholic school, only relief work may be undertaken
by the teacher.

(e) The year of leave, the fifth year, will be taken in
accordance with the conditions as prescribed within
Clause 8—Leave (3), Leave Without Pay of the In-
dependent Schools’ Teachers’ Award.

(3) Payment of Salary.
(a) During the four year accrual period participants in

the scheme receive 80% of their normal fortnightly
salary and will thus be taxed at this reduced rate of
pay. Normal salary is defined as a teacher’s normal
fortnightly salary plus any associated teaching al-
lowances.

In the fifth year, when leave is taken, the partici-
pants will receive the money contributed over the
four year period. This amount can be paid fortnightly;
in one lump sum payment; or two payments, one in
each of the financial years.

(b) The participant will be taxed only on the amount
actually received, in this case approximately 80% of
the normal salary (including allowances). This is a
significant taxation incentive for participants. It is
recommended that, prior to entering into this scheme,
prospective participants discuss taxation implications
and other related issues with their accountant or fi-
nancial adviser.

(c) It should be noted that interest is not paid on amounts
accumulated during the accrual period. A taxation
ruling prohibits such payment on the basis that peo-
ple taking advantage of a taxation incentive cannot
derive interest on those funds.
Interest accrued will be utilised to offset the admin-
istrative costs of the fund.

(4) Suspension of Contributions.
(a) Participation in the scheme will be suspended dur-

ing any period of unpaid leave. Any period of un-
paid leave will reduce payments into the fund and
therefore proportionately reduce the accrued payment
in the year of leave.

(b) A participant may elect to suspend contributions for
a period of less than twelve months once (1) during
the accrual period. This will also reduce the accrued
payment in the year of leave.

(c) The employer retains the discretionary authority to
approve suspension for a period of twelve (12)
months at the request of the employee. Such a sus-
pension will extend the taking of the year of leave
by one (1) year.

(5) Withdrawal
(a) The participant may withdraw from the scheme at

any time by notifying the employer in writing. It
should be noted that only the exact money paid into
the scheme will be paid in a lump sum on withdrawal
and no interest will be paid on this amount.

(b) The participant who withdraws from the scheme
will be taxed on the lump sum payment and any
other salary received during that financial year.
Significant taxation implications may, therefore,
apply.

(6) Long Service Leave, Sick Leave and Increment
Entitlements.

(a) A participant in the scheme will accrue the above
entitlements at 100% of the normal accrual rate over
the first four years only. The fifth year, the year of
leave, is a non-accrual period.

(b) If a participant becomes eligible for long service leave
during the fourth year of the deferred salary scheme,
the long service leave entitlement will further be
deferred and taken in the fifth year of the scheme or
taken in the final term/semester of the fourth year of
the scheme, or the first term/semester of the sixth
year.

(7) Workers’ Compensation.
(a) Participants in the scheme are covered by workers’

compensation during the first four years of the
scheme at 100% of their normal salary. A participant
in receipt of workers’ compensation during the first
four years may elect to continue in the deferred sal-
ary scheme or suspend their contributions until their
return to full duties.

(b) Any period of suspension due to workers’ compen-
sation shall be undertaken in accordance with Clause
4 of this Schedule.

(c) During the fifth year, the year of leave, the partici-
pant is not covered by workers’ compensation.

(8) Superannuation.
Contributions are based on 100% of the employee’s normal

salary over the first four years only.
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(9) Fund Management.
The scheme will be managed by the Catholic Education

Office. During the four year accrual period, schools will remit
20% of salary foregone to the Office on a two or four weekly
basis. Participants will receive a statement from the Office at
the end of each year showing the amount accumulated in the
scheme. At the beginning of the fifth year, when leave is taken,
the accumulated amount will be forwarded to the participant’s
school for payment through the school’s payroll. All
contributions to the scheme are guaranteed by the Catholic
Education Office of WA.

(10) Portability
(a) Teachers are able to maintain their participation in

the scheme should they transfer their employment
between Catholic schools or to the Catholic Educa-
tion Office.

(b) The employee is obliged to notify the principal prior
to appointment of their participation in the Deferred
Salary Scheme and the date that leave is due to be
taken.

(c) Participation in the Deferred Salary Scheme shall not
impede an application for employment in a Catholic
school.

(11) Implementation Date
(a) The Deferred Salary Scheme shall commence on or

after I January 1997.
(b) Applications are to be forwarded to the Principal by

the close of business 31 August of the year prior to
the year of commencement. Schools will endeavour
to notify the teacher of the result of their applica-
tions by 31 October of the same year.

WESTERN AUSTRALIAN CATHOLIC SCHOOLS
(ENTERPRISE BARGAINING) AGREEMENT

No. 8 OF 1996.
No. AG 29 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and

Servite College Council Inc.

No. AG 29 of 1997.

Western Australian Catholic Schools (Enterprise
Bargaining) Agreement No. 8 of 1996.

COMMISSIONER A.R. BEECH.

11 February 1997.
Order.

HAVING heard Ms T. Howe and Mr P. Andrew on behalf of
the Applicants and by consent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act,
1979, hereby orders:

THAT the Western Australian Catholic Schools (Enter-
prise Bargaining) Agreement No. 8 of 1996 as filed by
the parties on the 30th day of January 1997 as amended
by the parties be registered on and from the 10th day of
February 1997.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

———

Schedule.

1.—TITLE
This agreement shall be known as the Western Australian

Catholic Schools (Enterprise Bargaining) Agreement No. 8 of

1996 and shall replace the Western Australian Catholic Schools
(Enterprise Bargaining) Agreement No. 8 of 1994.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties to the Agreement
4. Scope of Agreement
5. Relationship to Parent Award
6. Term of Agreement
7. Expiration of Agreement
8. No Extra Claims
9. No Duress

10. Objects of the Agreement
11. Conditions of Employment
12. Contract of Service
13. Salaries
14. Location Allowance
15. Promotional Positions
16. Long Service Leave
17. Parental Leave
18. Redundancy Provisions
19. Playground Duty
20. Flexibility in the School Day/Year
21. Professional Development
22. Professional Responsibilities
23. Dispute Avoidance and Grievance Procedure
24. Consultative Provisions
25. Signatures

Schedule 1 Conditions of Employment of Teachers
in Catholic Schools in WA (1996)
Schedule 2 Deferred Salary Scheme

3.—PARTIES TO THE AGREEMENT
This Agreement is made between the Servite College Council

Inc. and the Independent Schools Salaried Officers’ Association
of Western Australia, Industrial Union of Workers (the ISSOA),
a registered organisation of employees.

4.—SCOPE OF AGREEMENT
(1) This Agreement shall apply to all teachers who are

covered by the provisions of the Independent Schools’
Teachers’ Award (1976), as amended.

(2) The number of teachers covered by this agreement is
61.

5.—RELATIONSHIP TO PARENT AWARD
Except as provided by this Agreement, the conditions of

employment of teachers employed in Catholic Schools in
Western Australia will be in accordance with the Independent
Schools’ Teachers’ Award (1976), as amended.

6.—TERM OF AGREEMENT
This Agreement shall come into effect on and from the 10th

February 1997 and shall expire on the 31st of December 1997.

7.—EXPIRATION OF AGREEMENT
On the expiration of this Agreement and in the absence of

the registration of a subsequent Enterprise Agreement, the
provisions of this Agreement shall prevail for the purposes of
the conditions of employment that will apply to employees
covered by this Agreement.

8.—NO EXTRA CLAIMS
It is a condition of this Agreement that the parties will not

make any further claims with respect to salaries and conditions
during the period of this Agreement unless they are consistent
with the State Wage Fixing Principles.

9.—NO DURESS
This Agreement was not entered into by either of the parties

under duress from the other party or any other person or
persons.

10.—OBJECTS OF THE AGREEMENT
In reaching this agreement the parties have recognised:
Catholicity—

• The need to maintain a just working environment in
which education can be provided in harmony with
the aims, objectives and philosophy of Catholic edu-
cation.
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Professionalism—
• A mutual responsibility to protect, develop and en-

hance Catholic education within the State of West-
ern Australia.

• The need to safeguard and enhance the quality of
teaching and learning in Catholic schools in Western
Australia and the public perception of it.

Flexibility—
• The variety of educational and managerial arrange-

ments that exist requiring flexibility in the applica-
tion of regulations that govern employment practices.

• The need to consolidate, and develop further, initia-
tives arising out of the award restructuring process.

• Productivity and efficiency have a growing influence
in educational policies and practices.
Schools are expected to do more with the same level
of resources, necessitating productivity and efficiency
improvements which may be qualitative rather than
quantitative.

11.—CONDITIONS OF EMPLOYMENT
The parties acknowledge that the document at Schedule 1,

Conditions of Employment of Teachers in Catholic Schools in
WA (1996) is an official statement of the Catholic Education
Commission of Western Australia and as such applies to all
teachers employed in a Catholic school in Western Australia.

The parties are committed to discuss the ongoing
development of the ethos and obligations expected of a teacher
in a Catholic School, consistent with the objects of this
Agreement.

12.—CONTRACT OF SERVICE
(1) When a teacher accepts an appointment within the

Catholic system in Western Australia for the first time, the
appointment is probationary and as such the teacher is subject
to professional appraisal in the second year of employment so
as to confirm ongoing employment.

(2) (a) Except in the case of a relief or temporary teacher,
the termination of the service of a teacher shall require a
minimum of six weeks’ notice by either party to take effect
from the close of school business at the end of the school term.

(b) Provided that the requirements of this subclause may be
waived in part or in whole by mutual agreement between the
teacher and the employer. Any request to waiver such notice
shall not be unreasonably withheld by the employer, where it
is deemed that the teacher has not been able to give the required
notice through no fault of their own.

(c) Subject to the provisions of this subclause, failure to give
the required notice shall make either party liable for the
payment to the other party of an amount equivalent to the period
of notice not given.

(d) The employer reserves the right to withhold or recover
an amount equivalent to the period of notice not given.
However, approval must be obtained from the Director of
Catholic education before such action is proceeded with.

13.—SALARIES
The minimum annual rate of salary payable to teachers

engaged in the classifications prescribed in Clause 11.—
Salaries of the Award shall be:

(1) Payable on and from 1st January 1997—
Step Salary ($)
Step 1 22 769
Step 2 24 102
Step 3 29 149
Step 4 30 796
Step 5 32 015
Step 6 33 935
Step 7 35 249
Step 8 36 838
Step 9 39 426
Step 10 40 638
Step 11 42 320
Step 12 43 763
Step 13 45 493

(2) Notwithstanding subclause (1) of this clause, Senior
Teacher allowances remain payable by reference to Step 13 of
the Award.

(3) Notwithstanding the provisions of subclause (5) of Clause
11.—Salaries of the Award, relief teachers employed for five
(5) days or less may be engaged by the day or half day. Half
day is determined as the hours usually worked in a school
prior to or immediately following the lunch break.

(4) From 1st of January 1997, teaching staff who have been
employed within the Catholic system for a minimum of 2 years
may apply to have their salary payments deferred in accordance
with the provisions as outlined in Schedule 2 of this Agreement.

14.—LOCATION ALLOWANCE
Teachers shall be paid the allowance provided for below in

lieu of the allowance prescribed in subclause (1) of Clause
17.—Location Allowances of the Award.

Town Allowance $/week
(Single Rate)

Balgo Hills 72.05
Boulder 6.60
Beagle Bay 65.10
Billiluna 72.05
Broome 47.00
Carnarvon 20.67
Derby 49.00
Esperance 12.69
Gibb River 72.05
Kalgoorlie 6.60
Karratha 49.60
Kununurra 61.50
La-djardar Bay 65.10
Lake Gregory 72.05
Lombadina 65.10
Port Hedland 46.26
Red Hill 61.50
Ringer Soak 72.05
Southern Cross 12.12
Tardun 8.92
Turkey Creek 65.10
Wyndham 60.00
Yagga Yagga 72.05

15.—PROMOTIONAL POSITIONS
(1) The parties are committed to immediately review the

current structure and allowances that apply in both secondary
and primary school promotion positions.

(2) Any agreed restructuring resulting from the review shall
be implemented as soon as possible in 1997.

16.—LONG SERVICE LEAVE
(1) As from 1st January 1995, a teacher’s entitlement to paid

long service leave for each year of service within the Catholic
Education system, will accrue at the following rates:

(a) up to ten years of continuous service, 1.3 weeks for
each year of service;

(b) for each subsequent year, 1.86 weeks for each year
of service.

(2) Subject to subclause (5) of this clause, a teacher who on
or from the 1st day of January 1995 has accrued a minimum
entitlement of ten weeks’ long service leave shall be entitled
to take such leave.

(3) For any service prior to the 1st January 1995, the
provisions of long service leave shall be that which is prescribed
under the terms of the Award.

(4) The process required for the taking of leave shall be as
follows:

(a) the employer shall advise the teacher of his/her im-
pending entitlement to take long service leave prior
to the completion of term three in the year preceding
the entitlement becoming due;

(b) the teacher shall advise the employer no later than
the commencement of term four of the preceding year
of their intention or otherwise to take leave;

(c) where an agreement has been reached for the taking of
long service leave and circumstances arise that neces-
sitates an adjustment of such leave, then any request
for the adjustment shall not be unreasonably withheld.
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(5) Where the continuous service of a teacher during the
period of accrual contains any period which is less than
full time then that teacher’s entitlement to long service
leave shall be subject to a calculation which averages the
full time equivalence of the teacher’s service over the
accrual period.

(6) The teacher continues to accrue long service leave
entitlement for any period during which the teacher is absent
on full pay from his/her duties, long service leave does not
accrue for any period exceeding two weeks during which the
teacher is absent on unpaid leave.

(7) (a) For the purposes of calculating long service leave
entitlement the employer shall allow a break of service up to 6
months without penalty to the teacher. Such a break in service
shall be deemed to be ‘leave without pay’ for the purposes of
calculating that teacher’s entitlement.

(b) The provisions of this subclause shall not prevail if a
teacher has been paid a pro-rata payment for accrued long
service leave at the time of the break of service.

(8) Vacation leave observed by the school shall count for the
purposes of calculating a teacher’s entitlement to long service
leave.

(9) Any public holiday which occurs during the period a
teacher is on long service leave shall be treated as part of the
long service leave and extra days in lieu thereof shall not be
granted.

(10) Where a teacher has become entitled to a period of long
service leave in accordance with the clause, the teacher shall
commence such leave as soon as possible after the accrual
date in a manner mutually agreed between the employer and
the teacher by one of the following options:

(a) as a semester, with approved leave without pay for
that portion which exceeds the long service leave
period;

(b) as a term, with the excess entitlement being paid
for in addition to the ordinary payment for such
leave.

(Notation: For the purposes of this subclause a semester is
defined as a combination of the school terms 1 and 2 or 3 and
4 respectively.)

(11) Payment for long service leave shall be made in full
before the teacher goes on leave or by agreement between the
teacher and the employer, at the same time as the teacher’s
salary would have been paid if the teacher had remained at
work in which case the payment shall be made by arrangement
between the teacher and the employer.

(12) Where a teacher has completed at least 7 years’ service
and employment is terminated—

(a) by the teacher’s death; or
(b) in any circumstances, other than serious miscon-

duct;
the amount of leave shall be such as has accrued under the
provisions of subclause (1) of this clause.

(13) In the case to which subclause (12) of this clause
applies, and in any case in which the employment of the
teacher who has become entitled to leave hereunder is
terminated before such leave is taken or fully taken the
employer shall, upon termination of employment otherwise
than by death, pay to the teacher and upon termination of
employment by death pay to the personal representative
of the teacher upon request by the personal representative,
a sum equivalent to the amount which would have been
payable in respect of the period of leave to which he/she
is entitled or deemed to have been entitled and which would
have been taken but for such termination.

Such payment shall be deemed to have satisfied the obligation
of the employer in respect of leave hereunder.

(14) Accrued long service leave entitlements are portable
between all Catholic schools in Western Australia and those
schools subject to the Catholic Schools Long Service Leave
Interstate Portability Agreement.

17.—PARENTAL LEAVE
The employer will grant parental leave to teachers in

accordance with current minimum provisions as contained in
the Industrial Relations Act 1988 (Commonwealth).

18.—REDUNDANCY PROVISIONS
(1) Should a position in a Catholic school become redundant

then the provisions of
(a) the Industrial Relations Act 1988 (Commonwealth)

and
(b) the Catholic Education Commission of Western Aus-

tralia policy on redundancy shall apply.
(2) In calculating the years of service of a teacher, all

continuous service within Catholic schools in Western Australia
will be considered and not only the service completed at the
current school.

(3) Where a school proposes to make one or more teaching
positions redundant the employer shall make redundancy
payments to the teachers made redundant in accordance with
the following scale:

Period of Service Weeks of severance
pay

Less than 1 year Nil
One year and less than two years 4 weeks
Two years and less than three years 6 weeks
Three years and less than four years 7 weeks
Four years and above 2 weeks per year

of service to a
maximum of 12
weeks.

(4) The parties agree to further negotiate the provisions as
outlined in this clause during the term of this Agreement.

19.—PLAYGROUND DUTY
Where a teacher is required to perform playground

supervision, such supervision shall be so rostered as to allow
a fair and reasonable midday meal break.

20.—FLEXIBILITY IN THE SCHOOL DAY/YEAR
(1) Flexible working hours for teachers may be implemented

at schools where an improved curriculum can be offered, or
more effective and efficient use of resources occurs.

The following criteria shall be applied prior to the
implementation of flexible hours;

(a) a consultative process to occur at school level in-
volving all stakeholders, including the ISSOA, school
decision making groups, parents, students and staff;

(b) issues such as duty of care, health, safety and wel-
fare, equity and other legislative requirements al-
lowed for;

(c) workloads and career aspirations have been consid-
ered;

(d) individual circumstances have been fairly and rea-
sonably considered;

(e) the distribution of hours to be equitable.
(2) Specifically excluded from these flexibility arrangements

are increased working hours for teachers.

21.—PROFESSIONAL DEVELOPMENT
Professional development has as its priority the upgrading

of professional knowledge and skills.
Both the school and the teacher should share the

responsibility of teachers’ professional development.
In addition to courses provided in school hours, the parties

accept that courses outside of school hours should be made
available to teachers. Access to such courses should be at the
discretion of the teacher.

22.—PROFESSIONAL RESPONSIBILITIES
(1) The parties recognise that there is a wide range of duties

and responsibilities involved in the profession of teaching.
(2) The parties recognise that the following principles apply

in addressing the fair and reasonable participation of teachers:
(a) Much of the life and culture of the school is derived

from school activities involving teachers and students
conducted outside regular classroom contact.

(b) The efforts of teachers who contribute significantly
to the life and values of the school should be recog-
nised.

(c) Duty of care responsibilities must be considered in
the planning of all activities conducted by the school.
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(d) There will be collaborative planning between school
and staff in the allocation of teachers to all activities
conducted by the school.

(e) The competence, skills and qualifications of
teachers, including part-time teachers, will be
considered in the planning and allocating of ac-
tivities conducted by the school, having regard
for the teacher’s professional development and
family responsibilities.

(f) Some schools may have expanded educational pro-
grams which may require flexible employment ar-
rangements.

(3) The parties are committed to discussing the implications
of these principles in order to reach a common understanding
in order to support their implementation.

(4) Nothing contained in this clause shall prevent a school
from negotiating with a teacher or teachers, a procedure for
the planning and implementation of the school’s activities
outside regular classroom contact. However, the parties
recommend that it be done having regard to the principles
outlined in this clause.

23.—DISPUTE AVOIDANCE AND GRIEVANCE
PROCEDURES

(1) The objective of these procedures is the avoidance and
resolution of industrial disputation by measures based on
consultation, co-operation and negotiation.

(2) Without prejudice to either party, the parties to this
Agreement shall ensure the continuation of work in accordance
with the Award, this Agreement and the custom and practice
in Catholic Schools in Western Australia.

(3) (a) In the event of any matter arising which is of concern,
the teacher shall discuss this matter with the Principal or his/
her nominee.

(b) If the matter is not resolved at this level, the teacher and/
or the Principal may refer the matter to the Independent Schools
Salaried Officers Association and/or the Catholic Education
Office (Industrial and Community Relations Team).

(In an attempt to resolve the matter it may be necessary to
have formal discussion between the ISSOA and the Director
of Catholic Education in Western Australia.)

(c) If the matter cannot be resolved at this level it may be
referred to the Western Australian Industrial Relations
Commission.

(4) Nothing contained in this procedure shall prevent the
Secretary of the ISSOA or his/her nominee or the Director of
Catholic Education in Western Australia or his/her nominee
from entering into negotiations at any level either at the request
of any of the parties to the dispute or on their own initiative in
respect of matters in dispute should such action be considered
conducive to achieving resolution of the dispute.

24.—CONSULTATIVE PROVISIONS
In order to pursue the objectives as determined by both

teachers and employers within Catholic schools, the parties
have established a Collaborative Forum to determine, through
discussion and consultation, the strategic industrial and
professional priorities for teachers in the Catholic education
system.

25.—SIGNATURES
ENDORSEMENTS
Signed for and on behalf of;
The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers
I.J. Sands
Servite College Council Inc.
Christopher Ross, O.S.M.

SCHEDULE I.

CONDITIONS OF EMPLOYMENT OF TEACHERS IN
CATHOLIC SCHOOLS IN WA (1996)

1. The Employing Authority
1.1 In Diocesan accountable schools, the teacher is em-

ployed by the Bishop of the Diocese who delegates
this power to the school board.

1.2 In Order accountable schools the teacher is employed
by the Congregational Leader who may delegate this
authority to a school board or principal.

2. The Fundamental Responsibilities of the Teacher
A teacher is required, under the direction of the Principal, to

contribute actively towards;
2.1 the maintenance of the Catholicity of the school

through a manner of life and stated beliefs which are
in keeping with the teachings of the Catholic Church;

2.2 the promotion of the religious instruction and for-
mation of pupils in accordance with the directives
and requirements of the Catholic Education Com-
mission and the Bishop of the Diocese;

2.3 the undertaking of appropriate accreditation pro-
grams, as required.

3. Duties
The teacher is required to:

3.1 Perform such duties, teaching and non-teaching, as
are customarily rostered and shared by all staff.

3.2 Help ensure the provision of a Catholic perspective
in the activities of the school.

3.3 Model the leadership that is appropriate for all mem-
bers of the school community.

3.4 Keep abreast of current developments in educational
theory and practice.

3.5 Demonstrate a pastoral concern for each member of
the school community.

4. Other Matters
4.1 A fulltime teacher shall, upon application to the prin-

cipal, be permitted to engage in other employment
provided that such employment does not affect the
teacher’s employment and professional responsibili-
ties to the school.

4.2 Any fraudulent misrepresentation in the teacher’s
curriculum vitae, or other documentation presented
to the employer, which impacts on the employment
contract of the teacher may result in the termination
of the employment contract.

4.3 The teacher has the responsibility to advise the em-
ployer of any previous or current criminal convic-
tions or proceedings and acknowledges that the
employer has the right to enquire about such convic-
tions or proceedings, provided that the employer
notifies the teacher of any inquiry prior to it being
conducted.

SCHEDULE 2
DEFERRED SALARY SCHEME

(1) Eligibility.
(a) Teaching staff, who have been employed within the

Catholic system for a minimum of two (2) years,
including full time and part time teachers, are eligi-
ble to apply.

(b) Approval of applications will be determined by the
employer based on the needs and requirements of
the school.

(2) Period of Leave.
(a) The period of leave will be for twelve (12) months,

from I January to 31 December.
(b) Participants will not be able to return to a position at

the same school during the 12 month leave period.
(c) Should alternative employment be sought during the

year of leave, the employee is to advise the employer.
(d) Should employment as a teacher be pursued within a

Catholic school, only relief work may be undertaken
by the teacher.

(e) The year of leave, the fifth year, will be taken in
accordance with the conditions as prescribed within
Clause 8—Leave (3), Leave Without Pay of the In-
dependent Schools’ Teachers’ Award.

(3) Payment of Salary.
(a) During the four year accrual period participants in

the scheme receive 80% of their normal fortnightly
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salary and will thus be taxed at this reduced rate of
pay. Normal salary is defined as a teacher’s normal
fortnightly salary plus any associated teaching al-
lowances.
In the fifth year, when leave is taken, the partici-
pants will receive the money contributed over the
four year period. This amount can be paid fortnightly;
in one lump sum payment; or two payments, one in
each of the financial years.

(b) The participant will be taxed only on the amount
actually received, in this case approximately 80% of
the normal salary (including allowances). This is a
significant taxation incentive for participants. It is
recommended that, prior to entering into this scheme,
prospective participants discuss taxation implications
and other related issues with their accountant or fi-
nancial adviser.

(c) It should be noted that interest is not paid on amounts
accumulated during the accrual period. A taxation
ruling prohibits such payment on the basis that peo-
ple taking advantage of a taxation incentive cannot
derive interest on those funds.
Interest accrued will be utilised to offset the admin-
istrative costs of the fund.

(4) Suspension of Contributions.
(a) Participation in the scheme will be suspended dur-

ing any period of unpaid leave. Any period of un-
paid leave will reduce payments into the fund and
therefore proportionately reduce the accrued payment
in the year of leave.

(b) A participant may elect to suspend contributions for
a period of less than twelve months once (1) during
the accrual period. This will also reduce the accrued
payment in the year of leave.

(c) The employer retains the discretionary authority to
approve suspension for a period of twelve (12)
months at the request of the employee. Such a sus-
pension will extend the taking of the year of leave
by one (1) year.

(5) Withdrawal
(a) The participant may withdraw from the scheme at

any time by notifying the employer in writing. It
should be noted that only the exact money paid into
the scheme will be paid in a lump sum on withdrawal
and no interest will be paid on this amount.

(b) The participant who withdraws from the scheme will
be taxed on the lump sum payment and any other
salary received during that financial year. Signifi-
cant taxation implications may, therefore, apply.

(6) Long Service Leave, Sick Leave and Increment
Entitlements.

(a) A participant in the scheme will accrue the above
entitlements at 100% of the normal accrual rate over
the first four years only. The fifth year, the year of
leave, is a non-accrual period.

(b) If a participant becomes eligible for long service leave
during the fourth year of the deferred salary scheme,
the long service leave entitlement will further be
deferred and taken in the fifth year of the scheme or
taken in the final term/semester of the fourth year of
the scheme, or the first term/semester of the sixth
year.

(7) Workers’ Compensation.
(a) Participants in the scheme are covered by workers’

compensation during the first four years of the
scheme at 100% of their normal salary. A participant
in receipt of workers’ compensation during the first
four years may elect to continue in the deferred sal-
ary scheme or suspend their contributions until their
return to full duties.

(b) Any period of suspension due to workers’ compen-
sation shall be undertaken in accordance with Clause
4 of this Schedule.

(c) During the fifth year, the year of leave, the partici-
pant is not covered by workers’ compensation.

(8) Superannuation.
Contributions are based on 100% of the employee’s normal

salary over the first four years only.
(9) Fund Management.
The scheme will be managed by the Catholic Education

Office. During the four year accrual period, schools will remit
20% of salary foregone to the Office on a two or four weekly
basis. Participants will receive a statement from the Office at
the end of each year showing the amount accumulated in the
scheme. At the beginning of the fifth year, when leave is taken,
the accumulated amount will be forwarded to the participant’s
school for payment through the school’s payroll. All
contributions to the scheme are guaranteed by the Catholic
Education Office of WA.

(10) Portability
(a) Teachers are able to maintain their participation in

the scheme should they transfer their employment
between Catholic schools or to the Catholic Educa-
tion Office.

(b) The employee is obliged to notify the principal prior
to appointment of their participation in the Deferred
Salary Scheme and the date that leave is due to be
taken.

(c) Participation in the Deferred Salary Scheme shall not
impede an application for employment in a Catholic
school.

(11) Implementation Date
(a) The Deferred Salary Scheme shall commence on or

after I January 1997.
(b) Applications are to be forwarded to the Principal by

the close of business 31 August of the year prior to
the year of commencement. Schools will endeavour
to notify the teacher of the result of their applica-
tions by 31 October of the same year.

WESTERN AUSTRALIAN CATHOLIC SCHOOLS
(ENTERPRISE BARGAINING) AGREEMENT

No. 9 OF 1996.
No. AG 38 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and

Trustees of The Christian Brothers in WA Inc.

No. AG 38 of 1997.

Western Australian Catholic Schools (Enterprise
Bargaining) Agreement No. 9 of 1996.

COMMISSIONER A.R. BEECH.

11 February 1997.
Order.

HAVING heard Ms T. Howe and Mr P. Andrew on behalf of
the Applicants and by consent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act,
1979, hereby orders:

THAT the Western Australian Catholic Schools (Enter-
prise Bargaining) Agreement No. 9 of 1996 as filed by
the parties on the 3rd day of February 1997 as amended
by the parties be registered on and from the 10th day of
February 1997.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

———
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Schedule.

1.—TITLE
This agreement shall be known as the Western Australian

Catholic Schools (Enterprise Bargaining) Agreement No. 9 of
1996 and shall replace the Western Australian Catholic Schools
(Enterprise Bargaining) Agreement No. 9 of 1994.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties to the Agreement
4. Scope of Agreement
5. Relationship to Parent Award
6. Term of Agreement
7. Expiration of Agreement
8. No Extra Claims
9. No Duress

10. Objects of the Agreement
11. Conditions of Employment
12. Contract of Service
13. Salaries
14. Location Allowance
15. Promotional Positions
16. Long Service Leave
17. Parental Leave
18. Redundancy Provisions
19. Playground Duty
20. Flexibility in the School Day/Year
21. Professional Development
22. Professional Responsibilities
23. Dispute Avoidance and Grievance Procedure
24. Consultative Provisions
25. Signatures

Schedule 1 Conditions of Employment of Teachers
in Catholic Schools in WA (1996)
Schedule 2 Deferred Salary Scheme

3.—PARTIES TO THE AGREEMENT
This Agreement is made between the Trustees of The

Christian Brothers in WA Inc. and the Independent Schools
Salaried Officers’ Association of Western Australia, Industrial
Union of Workers (the ISSOA), a registered organisation of
employees.

4.—SCOPE OF AGREEMENT
(1) This Agreement shall apply to all teachers who are

covered by the provisions of the Independent Schools’
Teachers’ Award (1976), as amended.

(2) The number of teachers covered by this agreement is
241.

5.—RELATIONSHIP TO PARENT AWARD
Except as provided by this Agreement, the conditions of

employment of teachers employed in Catholic Schools in
Western Australia will be in accordance with the Independent
Schools’ Teachers’ Award (1976), as amended.

6.—TERM OF AGREEMENT
This Agreement shall come into effect on and from the

10th February 1997 and shall expire on the 31st of
December 1997.

7.—EXPIRATION OF AGREEMENT
On the expiration of this Agreement and in the absence of

the registration of a subsequent Enterprise Agreement, the
provisions of this Agreement shall prevail for the purposes of
the conditions of employment that will apply to employees
covered by this Agreement.

8.—NO EXTRA CLAIMS
It is a condition of this Agreement that the parties will not

make any further claims with respect to salaries and conditions
during the period of this Agreement unless they are consistent
with the State Wage Fixing Principles.

9.—NO DURESS
This Agreement was not entered into by either of the parties

under duress from the other party or any other person or
persons.

10.—OBJECTS OF THE AGREEMENT
In reaching this agreement the parties have recognised:
Catholicity—

• The need to maintain a just working environment in
which education can be provided in harmony with
the aims, objectives and philosophy of Catholic edu-
cation.

Professionalism—
• A mutual responsibility to protect, develop and en-

hance Catholic education within the State of West-
ern Australia.

• The need to safeguard and enhance the quality of
teaching and learning in Catholic schools in Western
Australia and the public perception of it.

Flexibility—
• The variety of educational and managerial arrange-

ments that exist requiring flexibility in the applica-
tion of regulations that govern employment practices.

• The need to consolidate, and develop further, initia-
tives arising out of the award restructuring process.

• Productivity and efficiency have a growing influence
in educational policies and practices.
Schools are expected to do more with the same level
of resources, necessitating productivity and efficiency
improvements which may be qualitative rather than
quantitative.

11.—CONDITIONS OF EMPLOYMENT
The parties acknowledge that the document at Schedule 1,

Conditions of Employment of Teachers in Catholic Schools in
WA (1996) is an official statement of the Catholic Education
Commission of Western Australia and as such applies to all
teachers employed in a Catholic school in Western Australia.

The parties are committed to discuss the ongoing
development of the ethos and obligations expected of a teacher
in a Catholic School, consistent with the objects of this
Agreement.

12.—CONTRACT OF SERVICE
(1) When a teacher accepts an appointment within the

Catholic system in Western Australia for the first time, the
appointment is probationary and as such the teacher is subject
to professional appraisal in the second year of employment so
as to confirm ongoing employment.

(2) (a) Except in the case of a relief or temporary teacher,
the termination of the service of a teacher shall require a
minimum of six weeks’ notice by either party to take effect
from the close of school business at the end of the school term.

(b) Provided that the requirements of this subclause may be
waived in part or in whole by mutual agreement between the
teacher and the employer. Any request to waiver such notice
shall not be unreasonably withheld by the employer, where it
is deemed that the teacher has not been able to give the required
notice through no fault of their own.

(c) Subject to the provisions of this subclause, failure to give
the required notice shall make either party liable for the
payment to the other party of an amount equivalent to the period
of notice not given.

(d) The employer reserves the right to withhold or recover
an amount equivalent to the period of notice not given.
However, approval must be obtained from the Director of
Catholic education before such action is proceeded with.

13.—SALARIES
The minimum annual rate of salary payable to teachers

engaged in the classifications prescribed in Clause 11.—
Salaries of the Award shall be:

(1) Payable on and from 1st January 1997—
Step Salary ($)
Step 1 22 769
Step 2 24 102
Step 3 29 149
Step 4 30 796
Step 5 32 015
Step 6 33 935
Step 7 35 249
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Step Salary ($)
Step 8 36 838
Step 9 39 426
Step 10 40 638
Step 11 42 320
Step 12 43 763
Step 13 45 493

(2) Notwithstanding subclause (1) of this clause, Senior Teacher
allowances remain payable by reference to Step 13 of the Award.

(3) Notwithstanding the provisions of subclause (5) of Clause
11.—Salaries of the Award, relief teachers employed for five
(5) days or less may be engaged by the day or half day. Half
day is determined as the hours usually worked in a school
prior to or immediately following the lunch break.

(4) From 1st of January 1997, teaching staff who have been
employed within the Catholic system for a minimum of 2 years
may apply to have their salary payments deferred in accordance
with the provisions as outlined in Schedule 2 of this Agreement.

14.—LOCATION ALLOWANCE
Teachers shall be paid the allowance provided for below in

lieu of the allowance prescribed in subclause (1) of Clause
17.—Location Allowances of the Award.

Town Allowance $/week
(Single Rate)

Balgo Hills 72.05
Boulder 6.60
Beagle Bay 65.10
Billiluna 72.05
Broome 47.00
Carnarvon 20.67
Derby 49.00
Esperance 12.69
Gibb River 72.05
Kalgoorlie 6.60
Karratha 49.60
Kununurra 61.50
La-djardar Bay 65.10
Lake Gregory 72.05
Lombadina 65.10
Port Hedland 46.26
Red Hill 61.50
Ringer Soak 72.05
Southern Cross 12.12
Tardun 8.92
Turkey Creek 65.10
Wyndham 60.00
Yagga Yagga 72.05

15.—PROMOTIONAL POSITIONS
(1) The parties are committed to immediately review the

current structure and allowances that apply in both secondary
and primary school promotion positions.

(2) Any agreed restructuring resulting from the review shall
be implemented as soon as possible in 1997.

16.—LONG SERVICE LEAVE
(1) As from 1st January 1995, a teacher’s entitlement to paid

long service leave for each year of service within the Catholic
Education system, will accrue at the following rates:

(a) up to ten years of continuous service, 1.3 weeks for
each year of service;

(b) for each subsequent year, 1.86 weeks for each year
of service.

(2) Subject to subclause (5) of this clause, a teacher who on
or from the 1st day of January 1995 has accrued a minimum
entitlement of ten weeks’ long service leave shall be entitled
to take such leave.

(3) For any service prior to the 1st January 1995, the
provisions of long service leave shall be that which is prescribed
under the terms of the Award.

(4) The process required for the taking of leave shall be as
follows:

(a) the employer shall advise the teacher of his/her im-
pending entitlement to take long service leave prior
to the completion of term three in the year preceding
the entitlement becoming due;

(b) the teacher shall advise the employer no later than
the commencement of term four of the preceding year
of their intention or otherwise to take leave;

(c) where an agreement has been reached for the taking
of long service leave and circumstances arise that
necessitates an adjustment of such leave, then any
request for the adjustment shall not be unreasonably
withheld.

(5) Where the continuous service of a teacher during the
period of accrual contains any period which is less than full
time then that teacher’s entitlement to long service leave shall
be subject to a calculation which averages the full time
equivalence of the teacher’s service over the accrual period.

(6) The teacher continues to accrue long service leave
entitlement for any period during which the teacher is absent
on full pay from his/her duties, long service leave does not
accrue for any period exceeding two weeks during which the
teacher is absent on unpaid leave.

(7) (a) For the purposes of calculating long service leave
entitlement the employer shall allow a break of service up to 6
months without penalty to the teacher. Such a break in service
shall be deemed to be ‘leave without pay’ for the purposes of
calculating that teacher’s entitlement.

(b) The provisions of this subclause shall not prevail if a
teacher has been paid a pro-rata payment for accrued long
service leave at the time of the break of service.

(8) Vacation leave observed by the school shall count for the
purposes of calculating a teacher’s entitlement to long service
leave.

(9) Any public holiday which occurs during the period a
teacher is on long service leave shall be treated as part of the
long service leave and extra days in lieu thereof shall not be
granted.

(10) Where a teacher has become entitled to a period of long
service leave in accordance with the clause, the teacher shall
commence such leave as soon as possible after the accrual
date in a manner mutually agreed between the employer and
the teacher by one of the following options:

(a) as a semester, with approved leave without pay for
that portion which exceeds the long service leave
period;

(b) as a term, with the excess entitlement being paid for
in addition to the ordinary payment for such leave.

(Notation: For the purposes of this subclause a semester is
defined as a combination of the school terms 1 and 2 or 3 and
4 respectively.)

(11) Payment for long service leave shall be made in full
before the teacher goes on leave or by agreement between the
teacher and the employer, at the same time as the teacher’s
salary would have been paid if the teacher had remained at
work in which case the payment shall be made by arrangement
between the teacher and the employer.

(12) Where a teacher has completed at least 7 years’ service
and employment is terminated—

(a) by the teacher’s death; or
(b) in any circumstances, other than serious misconduct;

the amount of leave shall be such as has accrued under the
provisions of subclause (1) of this clause.

(13) In the case to which subclause (12) of this clause applies,
and in any case in which the employment of the teacher who
has become entitled to leave hereunder is terminated before
such leave is taken or fully taken the employer shall, upon
termination of employment otherwise than by death, pay to
the teacher and upon termination of employment by death pay
to the personal representative of the teacher upon request by
the personal representative, a sum equivalent to the amount
which would have been payable in respect of the period of
leave to which he/she is entitled or deemed to have been entitled
and which would have been taken but for such termination.

Such payment shall be deemed to have satisfied the obligation
of the employer in respect of leave hereunder.

(14) Accrued long service leave entitlements are portable
between all Catholic schools in Western Australia and those
schools subject to the Catholic Schools Long Service Leave
Interstate Portability Agreement.
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17.—PARENTAL LEAVE
The employer will grant parental leave to teachers in

accordance with current minimum provisions as contained in
the Industrial Relations Act 1988 (Commonwealth).

18.—REDUNDANCY PROVISIONS
(1) Should a position in a Catholic school become redundant

then the provisions of
(a) the Industrial Relations Act 1988 (Commonwealth)

and
(b) the Catholic Education Commission of Western Aus-

tralia policy on redundancy shall apply.
(2) In calculating the years of service of a teacher, all

continuous service within Catholic schools in Western Australia
will be considered and not only the service completed at the
current school.

(3) Where a school proposes to make one or more teaching
positions redundant the employer shall make redundancy
payments to the teachers made redundant in accordance with
the following scale:

Period of Service Weeks of severance
pay

Less than 1 year Nil
One year and less than two years 4 weeks
Two years and less than three years 6 weeks
Three years and less than four years 7 weeks
Four years and above 2 weeks per year

of service to a
maximum of 12
weeks.

(4) The parties agree to further negotiate the provisions as
outlined in this clause during the term of this Agreement.

19.—PLAYGROUND DUTY
Where a teacher is required to perform playground

supervision, such supervision shall be so rostered as to allow
a fair and reasonable midday meal break.

20.—FLEXIBILITY IN THE SCHOOL DAY/YEAR
(1) Flexible working hours for teachers may be implemented

at schools where an improved curriculum can be offered, or
more effective and efficient use of resources occurs.

The following criteria shall be applied prior to the
implementation of flexible hours;

(a) a consultative process to occur at school level in-
volving all stakeholders, including the ISSOA, school
decision making groups, parents, students and staff;

(b) issues such as duty of care, health, safety and wel-
fare, equity and other legislative requirements al-
lowed for;

(c) workloads and career aspirations have been consid-
ered;

(d) individual circumstances have been fairly and rea-
sonably considered;

(e) the distribution of hours to be equitable.
(2) Specifically excluded from these flexibility arrangements

are increased working hours for teachers.

21.—PROFESSIONAL DEVELOPMENT
Professional development has as its priority the upgrading

of professional knowledge and skills.
Both the school and the teacher should share the

responsibility of teachers’ professional development.
In addition to courses provided in school hours, the parties

accept that courses outside of school hours should be made
available to teachers. Access to such courses should be at the
discretion of the teacher.

22.—PROFESSIONAL RESPONSIBILITIES
(1) The parties recognise that there is a wide range of

duties and responsibilities involved in the profession of
teaching.

(2) The parties recognise that the following principles apply
in addressing the fair and reasonable participation of teachers:

(a) Much of the life and culture of the school is derived
from school activities involving teachers and students
conducted outside regular classroom contact.

(b) The efforts of teachers who contribute significantly
to the life and values of the school should be recog-
nised.

(c) Duty of care responsibilities must be considered in
the planning of all activities conducted by the school.

(d) There will be collaborative planning between school
and staff in the allocation of teachers to all activities
conducted by the school.

(e) The competence, skills and qualifications of
teachers, including part-time teachers, will be
considered in the planning and allocating of ac-
tivities conducted by the school, having regard
for the teacher’s professional development and
family responsibilities.

(f) Some schools may have expanded educational pro-
grams which may require flexible employment ar-
rangements.

(3) The parties are committed to discussing the implications
of these principles in order to reach a common understanding
in order to support their implementation.

(4) Nothing contained in this clause shall prevent a school
from negotiating with a teacher or teachers, a procedure for
the planning and implementation of the school’s activities
outside regular classroom contact. However, the parties
recommend that it be done having regard to the principles
outlined in this clause.

23.—DISPUTE AVOIDANCE AND GRIEVANCE
PROCEDURES

(1) The objective of these procedures is the avoidance and
resolution of industrial disputation by measures based on
consultation, co-operation and negotiation.

(2) Without prejudice to either party, the parties to this
Agreement shall ensure the continuation of work in accordance
with the Award, this Agreement and the custom and practice
in Catholic Schools in Western Australia.

(3) (a) In the event of any matter arising which is of concern,
the teacher shall discuss this matter with the Principal or his/
her nominee.

(b) If the matter is not resolved at this level, the teacher and/
or the Principal may refer the matter to the Independent Schools
Salaried Officers Association and/or the Catholic Education
Office (Industrial and Community Relations Team).

(In an attempt to resolve the matter it may be necessary to
have formal discussion between the ISSOA and the Director
of Catholic Education in Western Australia.)

(c) If the matter cannot be resolved at this level it may be
referred to the Western Australian Industrial Relations
Commission.

(4) Nothing contained in this procedure shall prevent the
Secretary of the ISSOA or his/her nominee or the Director
of Catholic Education in Western Australia or his/her
nominee from entering into negotiations at any level either
at the request of any of the parties to the dispute or on
their own initiative in respect of matters in dispute should
such action be considered conducive to achieving
resolution of the dispute.

24.—CONSULTATIVE PROVISIONS
In order to pursue the objectives as determined by both

teachers and employers within Catholic schools, the parties
have established a Collaborative Forum to determine, through
discussion and consultation, the strategic industrial and
professional priorities for teachers in the Catholic education
system.

25.—SIGNATURES
ENDORSEMENTS
Signed for and on behalf of;
The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers
T. I. Howe
The Trustees of The Christian Brothers in WA Inc
Br A. J. Shanahan
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SCHEDULE I.

CONDITIONS OF EMPLOYMENT OF TEACHERS IN
CATHOLIC SCHOOLS IN WA (1996)

1. The Employing Authority
1.1 In Diocesan accountable schools, the teacher is em-

ployed by the Bishop of the Diocese who delegates
this power to the school board.

1.2 In Order accountable schools the teacher is employed
by the Congregational Leader who may delegate this
authority to a school board or principal.

2. The Fundamental Responsibilities of the Teacher
A teacher is required, under the direction of the Principal, to

contribute actively towards;
2.1 the maintenance of the Catholicity of the school

through a manner of life and stated beliefs which are
in keeping with the teachings of the Catholic Church;

2.2 the promotion of the religious instruction and for-
mation of pupils in accordance with the directives
and requirements of the Catholic Education Com-
mission and the Bishop of the Diocese;

2.3 the undertaking of appropriate accreditation pro-
grams, as required.

3. Duties
The teacher is required to:

3.1 Perform such duties, teaching and non-teaching, as
are customarily rostered and shared by all staff.

3.2 Help ensure the provision of a Catholic perspective
in the activities of the school.

3.3 Model the leadership that is appropriate for all mem-
bers of the school community.

3.4 Keep abreast of current developments in educational
theory and practice.

3.5 Demonstrate a pastoral concern for each member of
the school community.

4. Other Matters
4.1 A fulltime teacher shall, upon application to the prin-

cipal, be permitted to engage in other employment
provided that such employment does not affect the
teacher’s employment and professional responsibili-
ties to the school.

4.2 Any fraudulent misrepresentation in the teacher’s
curriculum vitae, or other documentation presented
to the employer, which impacts on the employment
contract of the teacher may result in the termination
of the employment contract.

4.3 The teacher has the responsibility to advise the em-
ployer of any previous or current criminal convic-
tions or proceedings and acknowledges that the
employer has the right to enquire about such convic-
tions or proceedings, provided that the employer
notifies the teacher of any inquiry prior to it being
conducted.

SCHEDULE 2
DEFERRED SALARY SCHEME

(1) Eligibility.
(a) Teaching staff, who have been employed within the

Catholic system for a minimum of two (2) years,
including full time and part time teachers, are eligi-
ble to apply.

(b) Approval of applications will be determined by the
employer based on the needs and requirements of
the school.

(2) Period of Leave.
(a) The period of leave will be for twelve (12) months,

from I January to 31 December.
(b) Participants will not be able to return to a position at

the same school during the 12 month leave period.
(c) Should alternative employment be sought during the

year of leave, the employee is to advise the employer.
(d) Should employment as a teacher be pursued within a

Catholic school, only relief work may be undertaken
by the teacher.

(e) The year of leave, the fifth year, will be taken in
accordance with the conditions as prescribed within
Clause 8—Leave (3), Leave Without Pay of the In-
dependent Schools’ Teachers’ Award.

(3) Payment of Salary.
(a) During the four year accrual period participants in the

scheme receive 80% of their normal fortnightly salary
and will thus be taxed at this reduced rate of pay. Nor-
mal salary is defined as a teacher’s normal fortnightly
salary plus any associated teaching allowances.
In the fifth year, when leave is taken, the partici-
pants will receive the money contributed over the
four year period. This amount can be paid fortnightly;
in one lump sum payment; or two payments, one in
each of the financial years.

(b) The participant will be taxed only on the amount
actually received, in this case approximately 80% of
the normal salary (including allowances). This is a
significant taxation incentive for participants. It is
recommended that, prior to entering into this scheme,
prospective participants discuss taxation implications
and other related issues with their accountant or fi-
nancial adviser.

(c) It should be noted that interest is not paid on amounts
accumulated during the accrual period. A taxation
ruling prohibits such payment on the basis that peo-
ple taking advantage of a taxation incentive cannot
derive interest on those funds.
Interest accrued will be utilised to offset the admin-
istrative costs of the fund.

(4) Suspension of Contributions.
(a) Participation in the scheme will be suspended dur-

ing any period of unpaid leave. Any period of un-
paid leave will reduce payments into the fund and
therefore proportionately reduce the accrued payment
in the year of leave.

(b) A participant may elect to suspend contributions for
a period of less than twelve months once (1) during
the accrual period. This will also reduce the accrued
payment in the year of leave.

(c) The employer retains the discretionary authority to
approve suspension for a period of twelve (12)
months at the request of the employee. Such a sus-
pension will extend the taking of the year of leave
by one (1) year.

(5) Withdrawal
(a) The participant may withdraw from the scheme at

any time by notifying the employer in writing. It
should be noted that only the exact money paid into
the scheme will be paid in a lump sum on withdrawal
and no interest will be paid on this amount.

(b) The participant who withdraws from the scheme will
be taxed on the lump sum payment and any other
salary received during that financial year. Signifi-
cant taxation implications may, therefore, apply.

(6) Long Service Leave, Sick Leave and Increment
Entitlements.

(a) A participant in the scheme will accrue the above
entitlements at 100% of the normal accrual rate over
the first four years only. The fifth year, the year of
leave, is a non-accrual period.

(b) If a participant becomes eligible for long service leave
during the fourth year of the deferred salary scheme,
the long service leave entitlement will further be de-
ferred and taken in the fifth year of the scheme or taken
in the final term/semester of the fourth year of the
scheme, or the first term/semester of the sixth year.

(7) Workers’ Compensation.
(a) Participants in the scheme are covered by workers’

compensation during the first four years of the
scheme at 100% of their normal salary. A participant
in receipt of workers’ compensation during the first
four years may elect to continue in the deferred sal-
ary scheme or suspend their contributions until their
return to full duties.
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(b) Any period of suspension due to workers’ compen-
sation shall be undertaken in accordance with Clause
4 of this Schedule.

(c) During the fifth year, the year of leave, the par-
ticipant is not covered by workers’ compensa-
tion.

(8) Superannuation.
Contributions are based on 100% of the employee’s normal

salary over the first four years only.
(9) Fund Management.
The scheme will be managed by the Catholic Education

Office. During the four year accrual period, schools will remit
20% of salary foregone to the Office on a two or four weekly
basis. Participants will receive a statement from the Office at
the end of each year showing the amount accumulated in the
scheme. At the beginning of the fifth year, when leave is taken,
the accumulated amount will be forwarded to the participant’s
school for payment through the school’s payroll. All
contributions to the scheme are guaranteed by the Catholic
Education Office of WA.

(10) Portability
(a) Teachers are able to maintain their participation in

the scheme should they transfer their employment
between Catholic schools or to the Catholic Educa-
tion Office.

(b) The employee is obliged to notify the principal prior
to appointment of their participation in the Deferred
Salary Scheme and the date that leave is due to be
taken.

(c) Participation in the Deferred Salary Scheme shall not
impede an application for employment in a Catholic
school.

(11) Implementation Date
(a) The Deferred Salary Scheme shall commence on or

after I January 1997.
(b) Applications are to be forwarded to the Principal by

the close of business 31 August of the year prior to
the year of commencement. Schools will endeavour
to notify the teacher of the result of their applica-
tions by 31 October of the same year.

WESTERN AUSTRALIAN CATHOLIC SCHOOLS
(ENTERPRISE BARGAINING) AGREEMENT

No. 10 OF 1996.
No. AG 30 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and

Roman Catholic Bishop of Broome.

No. AG 30 of 1997.

Western Australian Catholic Schools (Enterprise
Bargaining) Agreement No. 10 of 1996.

COMMISSIONER A.R. BEECH.

11 February 1997.

Order.
HAVING heard Ms T. Howe and Mr P. Andrew on behalf of
the Applicants and by consent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act,
1979, hereby orders:

THAT the Western Australian Catholic Schools (Enter-
prise Bargaining) Agreement No. 10 of 1996 as filed by

the parties on the 30th day of January 1997 as amended
by the parties be registered on and from the 10th day of
February 1997.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

———

Schedule.

1.—TITLE
This agreement shall be known as the Western Australian

Catholic Schools (Enterprise Bargaining) Agreement No. 10
of 1996 and shall replace the Western Australian Catholic
Schools (Enterprise Bargaining) Agreement No. 10 of 1994.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties to the Agreement
4. Scope of Agreement
5. Relationship to Parent Award
6. Term of Agreement
7. Expiration of Agreement
8. No Extra Claims
9. No Duress

10. Objects of the Agreement
11. Conditions of Employment
12. Contract of Service
13. Salaries
14. Location Allowance
15. Promotional Positions
16. Long Service Leave
17. Parental Leave
18. Redundancy Provisions
19. Playground Duty
20. Flexibility in the School Day/Year
21. Professional Development
22. Professional Responsibilities
23. Dispute Avoidance and Grievance Procedure
24. Consultative Provisions
25. Signatures

Schedule 1 Conditions of Employment of Teachers
in Catholic Schools in WA (1996)
Schedule 2 Deferred Salary Scheme
Schedule 3 Kimberley Region Remote Area Pack-
age

3.—PARTIES TO THE AGREEMENT
This Agreement is made between the Roman Catholic Bishop

of Broome and the Independent Schools Salaried Officers’
Association of Western Australia, Industrial Union of Workers
(the ISSOA), a registered organisation of employees.

4.—SCOPE OF AGREEMENT
(1) This Agreement shall apply to all teachers who are

covered by the provisions of the Independent Schools’
Teachers’ Award (1976), as amended.

(2) The number of teachers covered by this agreement is 126.

5.—RELATIONSHIP TO PARENT AWARD
Except as provided by this Agreement, the conditions of

employment of teachers employed in Catholic Schools in
Western Australia will be in accordance with the Independent
Schools’ Teachers’ Award (1976), as amended.

6.—TERM OF AGREEMENT
This Agreement shall come into effect on and from the 10th

February 1997 and shall expire on the 31st of December 1997.

7.—EXPIRATION OF AGREEMENT
On the expiration of this Agreement and in the absence of

the registration of a subsequent Enterprise Agreement, the
provisions of this Agreement shall prevail for the purposes of
the conditions of employment that will apply to employees
covered by this Agreement.

8.—NO EXTRA CLAIMS
It is a condition of this Agreement that the parties will not

make any further claims with respect to salaries and conditions
during the period of this Agreement unless they are consistent
with the State Wage Fixing Principles.
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9.—NO DURESS
This Agreement was not entered into by either of the parties

under duress from the other party or any other person or
persons.

10.—OBJECTS OF THE AGREEMENT
In reaching this agreement the parties have recognised:
Catholicity—

• The need to maintain a just working environment in which
education can be provided in harmony with the aims, ob-
jectives and philosophy of Catholic education.

Professionalism—
• A mutual responsibility to protect, develop and en-

hance Catholic education within the State of West-
ern Australia.

• The need to safeguard and enhance the quality of
teaching and learning in Catholic schools in Western
Australia and the public perception of it.

Flexibility—
• The variety of educational and managerial arrange-

ments that exist requiring flexibility in the applica-
tion of regulations that govern employment practices.

• The need to consolidate, and develop further, initia-
tives arising out of the award restructuring process.

• Productivity and efficiency have a growing influence
in educational policies and practices.
Schools are expected to do more with the same level
of resources, necessitating productivity and efficiency
improvements which may be qualitative rather than
quantitative.

11.—CONDITIONS OF EMPLOYMENT
The parties acknowledge that the document at Schedule 1,

Conditions of Employment of Teachers in Catholic Schools in
WA (1996) is an official statement of the Catholic Education
Commission of Western Australia and as such applies to all
teachers employed in a Catholic school in Western Australia.

The parties are committed to discuss the ongoing
development of the ethos and obligations expected of a teacher
in a Catholic School, consistent with the objects of this
Agreement.

12.—CONTRACT OF SERVICE
(1) When a teacher accepts an appointment within the

Catholic system in Western Australia for the first time, the
appointment is probationary and as such the teacher is subject
to professional appraisal in the second year of employment so
as to confirm ongoing employment.

(2) (a) Except in the case of a relief or temporary teacher,
the termination of the service of a teacher shall require a
minimum of six weeks’ notice by either party to take effect
from the close of school business at the end of the school term.

(b) Provided that the requirements of this subclause may be
waived in part or in whole by mutual agreement between the
teacher and the employer. Any request to waiver such notice
shall not be unreasonably withheld by the employer, where it
is deemed that the teacher has not been able to give the required
notice through no fault of their own.

(c) Subject to the provisions of this subclause, failure to give
the required notice shall make either party liable for the
payment to the other party of an amount equivalent to the period
of notice not given.

(d) The employer reserves the right to withhold or recover
an amount equivalent to the period of notice not given.
However, approval must be obtained from the Director of
Catholic education before such action is proceeded with.

13.—SALARIES
The minimum annual rate of salary payable to teachers

engaged in the classifications prescribed in Clause 11.—
Salaries of the Award shall be:

(1) Payable on and from 1st January 1997—

Step Salary ($)
Step 1 22 769
Step 2 24 102
Step 3 29 149

Step Salary ($)
Step 4 30 796
Step 5 32 015
Step 6 33 935
Step 7 35 249
Step 8 36 838
Step 9 39 426
Step 10 40 638
Step 11 42 320
Step 12 43 763
Step 13 45 493

(2) Notwithstanding subclause (1) of this clause, Senior
Teacher allowances remain payable by reference to
Step 13 of the Award.

(3) Notwithstanding the provisions of subclause (5) of
Clause 11.—Salaries of the Award, relief teachers
employed for five (5) days or less may be engaged
by the day or half day. Half day is determined as the
hours usually worked in a school prior to or immedi-
ately following the lunch break.

(4) From 1st of January 1997, teaching staff who have
been employed within the Catholic system for a mini-
mum of 2 years may apply to have their salary pay-
ments deferred in accordance with the provisions as
outlined in Schedule 2 of this Agreement.

14.—LOCATION ALLOWANCE
Teachers shall be paid the allowance provided for below in

lieu of the allowance prescribed in subclause (1) of Clause
17.—Location Allowances of the Award.

Town Allowance $/fortnight
(Married Rate)

Balgo Hills 288.20
Beagle Bay 260.40
Billiluna 288.20
Broome 188.00
Derby 196.00
Gibb River 288.20
Halls Creek/Red Hill 246.00
Kununurra 246.00
La-djardar Bay 260.40
Lombadina 260.40
Mulan 288.20
Ringer Soak/Yaruman 288.20
Warmun 240.40
Wyndham 240.00
Yagga Yagga 288.20
Note: Fortnightly rates are determined at the married rate.

Single rates are half of the married rate.

15.—PROMOTIONAL POSITIONS
(1) The parties are committed to immediately review the

current structure and allowances that apply in both secondary
and primary school promotion positions.

(2) Any agreed restructuring resulting from the review shall
be implemented as soon as possible in 1997.

16.—LONG SERVICE LEAVE
(1) As from 1st January 1995, a teacher’s entitlement to paid

long service leave for each year of service within the Catholic
Education system, will accrue at the following rates:

(a) up to ten years of continuous service, 1.3 weeks for
each year of service;

(b) for each subsequent year, 1.86 weeks for each year
of service.

(2) Subject to subclause (5) of this clause, a teacher who on
or from the 1st day of January 1995 has accrued a minimum
entitlement of ten weeks’ long service leave shall be entitled
to take such leave.

(3) For any service prior to the 1st January 1995, the
provisions of long service leave shall be that which is prescribed
under the terms of the Award.

(4) The process required for the taking of leave shall be as follows:
(a) the employer shall advise the teacher of his/her im-

pending entitlement to take long service leave prior
to the completion of term three in the year preceding
the entitlement becoming due;
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(b) the teacher shall advise the employer no later than
the commencement of term four of the preceding year
of their intention or otherwise to take leave;

(c) where an agreement has been reached for the taking
of long service leave and circumstances arise that
necessitates an adjustment of such leave, then any
request for the adjustment shall not be unreasonably
withheld.

(5) Where the continuous service of a teacher during the
period of accrual contains any period which is less than full
time then that teacher’s entitlement to long service leave shall
be subject to a calculation which averages the full time
equivalence of the teacher’s service over the accrual period.

(6) The teacher continues to accrue long service leave
entitlement for any period during which the teacher is absent
on full pay from his/her duties, long service leave does not
accrue for any period exceeding two weeks during which the
teacher is absent on unpaid leave.

(7) (a) For the purposes of calculating long service leave
entitlement the employer shall allow a break of service up to 6
months without penalty to the teacher. Such a break in service
shall be deemed to be ‘leave without pay’ for the purposes of
calculating that teacher’s entitlement.

(b) The provisions of this subclause shall not prevail if a
teacher has been paid a pro-rata payment for accrued long
service leave at the time of the break of service.

(8) Vacation leave observed by the school shall count for the
purposes of calculating a teacher’s entitlement to long service
leave.

(9) Any public holiday which occurs during the period a
teacher is on long service leave shall be treated as part of the
long service leave and extra days in lieu thereof shall not be
granted.

(10) Where a teacher has become entitled to a period of long
service leave in accordance with the clause, the teacher shall
commence such leave as soon as possible after the accrual
date in a manner mutually agreed between the employer and
the teacher by one of the following options:

(a) as a semester, with approved leave without pay for
that portion which exceeds the long service leave
period;

(b) as a term, with the excess entitlement being paid for
in addition to the ordinary payment for such leave.

(Notation: For the purposes of this subclause a semester is
defined as a combination of the school terms 1 and 2 or 3 and
4 respectively.)

(11) Payment for long service leave shall be made in full
before the teacher goes on leave or by agreement between the
teacher and the employer, at the same time as the teacher’s
salary would have been paid if the teacher had remained at
work in which case the payment shall be made by arrangement
between the teacher and the employer.

(12) Where a teacher has completed at least 7 years’ service
and employment is terminated—

(a) by the teacher’s death; or
(b) in any circumstances, other than serious misconduct;

the amount of leave shall be such as has accrued under the
provisions of subclause (1) of this clause.

(13) In the case to which subclause (12) of this clause applies,
and in any case in which the employment of the teacher who
has become entitled to leave hereunder is terminated before
such leave is taken or fully taken the employer shall, upon
termination of employment otherwise than by death, pay to
the teacher and upon termination of employment by death pay
to the personal representative of the teacher upon request by
the personal representative, a sum equivalent to the amount
which would have been payable in respect of the period of
leave to which he/she is entitled or deemed to have been entitled
and which would have been taken but for such termination.

Such payment shall be deemed to have satisfied the obligation
of the employer in respect of leave hereunder.

(14) Accrued long service leave entitlements are portable
between all Catholic schools in Western Australia and those
schools subject to the Catholic Schools Long Service Leave
Interstate Portability Agreement.

17.—PARENTAL LEAVE
The employer will grant parental leave to teachers in

accordance with current minimum provisions as contained in
the Industrial Relations Act 1988 (Commonwealth).

18.—REDUNDANCY PROVISIONS
(1) Should a position in a Catholic school become redundant

then the provisions of
(a) the Industrial Relations Act 1988 (Commonwealth)

and
(b) the Catholic Education Commission of Western Aus-

tralia policy on redundancy shall apply.
(2) In calculating the years of service of a teacher, all

continuous service within Catholic schools in Western Australia
will be considered and not only the service completed at the
current school.

(3) Where a school proposes to make one or more teaching
positions redundant the employer shall make redundancy
payments to the teachers made redundant in accordance with
the following scale:

Period of Service Weeks of severance
pay

Less than 1 year Nil
One year and less than two years 4 weeks
Two years and less than three years 6 weeks
Three years and less than four years 7 weeks
Four years and above 2 weeks per year

of service to a
maximum of 12
weeks.

(4) The parties agree to further negotiate the provisions as
outlined in this clause during the term of this Agreement.

19.—PLAYGROUND DUTY
Where a teacher is required to perform playground

supervision, such supervision shall be so rostered as to allow
a fair and reasonable midday meal break.

20.—FLEXIBILITY IN THE SCHOOL DAY/YEAR
(1) Flexible working hours for teachers may be implemented

at schools where an improved curriculum can be offered, or
more effective and efficient use of resources occurs.

The following criteria shall be applied prior to the
implementation of flexible hours;

(a) a consultative process to occur at school level in-
volving all stakeholders, including the ISSOA, school
decision making groups, parents, students and staff;

(b) issues such as duty of care, health, safety and wel-
fare, equity and other legislative requirements al-
lowed for;

(c) workloads and career aspirations have been consid-
ered;

(d) individual circumstances have been fairly and rea-
sonably considered;

(e) the distribution of hours to be equitable.
(2) Specifically excluded from these flexibility arrangements

are increased working hours for teachers.

21.—PROFESSIONAL DEVELOPMENT
Professional development has as its priority the upgrading

of professional knowledge and skills.
Both the school and the teacher should share the

responsibility of teachers’ professional development.
In addition to courses provided in school hours, the parties

accept that courses outside of school hours should be made
available to teachers. Access to such courses should be at the
discretion of the teacher.

22.—PROFESSIONAL RESPONSIBILITIES
(1) The parties recognise that there is a wide range of duties

and responsibilities involved in the profession of teaching.
(2) The parties recognise that the following principles apply

in addressing the fair and reasonable participation of teachers:
(a) Much of the life and culture of the school is derived

from school activities involving teachers and students
conducted outside regular classroom contact.
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(b) The efforts of teachers who contribute significantly
to the life and values of the school should be recog-
nised.

(c) Duty of care responsibilities must be considered in
the planning of all activities conducted by the school.

(d) There will be collaborative planning between school
and staff in the allocation of teachers to all activities
conducted by the school.

(e) The competence, skills and qualifications of
teachers, including part-time teachers, will be
considered in the planning and allocating of ac-
tivities conducted by the school, having regard
for the teacher’s professional development and
family responsibilities.

(f) Some schools may have expanded educational pro-
grams which may require flexible employment ar-
rangements.

(3) The parties are committed to discussing the implications
of these principles in order to reach a common understanding
in order to support their implementation.

(4) Nothing contained in this clause shall prevent a school
from negotiating with a teacher or teachers, a procedure for
the planning and implementation of the school’s activities
outside regular classroom contact. However, the parties
recommend that it be done having regard to the principles
outlined in this clause.

23.—DISPUTE AVOIDANCE AND GRIEVANCE
PROCEDURES

(1) The objective of these procedures is the avoidance and
resolution of industrial disputation by measures based on
consultation, co-operation and negotiation.

(2) Without prejudice to either party, the parties to this
Agreement shall ensure the continuation of work in accordance
with the Award, this Agreement and the custom and practice
in Catholic Schools in Western Australia.

(3) (a) In the event of any matter arising which is of concern,
the teacher shall discuss this matter with the Principal or his/
her nominee.

(b) If the matter is not resolved at this level, the teacher
and/or the Principal may refer the matter to the Independent
Schools Salaried Officers Association and/or the Catholic
Education Office (Industrial and Community Relations
Team).

(In an attempt to resolve the matter it may be necessary to
have formal discussion between the ISSOA and the Director
of Catholic Education in Western Australia.)

(c) If the matter cannot be resolved at this level it may be
referred to the Western Australian Industrial Relations
Commission.

(4) Nothing contained in this procedure shall prevent the
Secretary of the ISSOA or his/her nominee or the Director
of Catholic Education in Western Australia or his/her
nominee from entering into negotiations at any level either
at the request of any of the parties to the dispute or on
their own initiative in respect of matters in dispute should
such action be considered conducive to achieving
resolution of the dispute.

24.—CONSULTATIVE PROVISIONS
In order to pursue the objectives as determined by both

teachers and employers within Catholic schools, the parties
have established a Collaborative Forum to determine, through
discussion and consultation, the strategic industrial and
professional priorities for teachers in the Catholic education
system.

25.—SIGNATURES
ENDORSEMENTS
Signed for and on behalf of;
The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers
I.J. Sands
The Roman Catholic Bishop of Broome
Christopher Saunders

SCHEDULE I.

Conditions of Employment of Teachers in Catholic Schools
in WA (1996)

1. The Employing Authority
1.1 In Diocesan accountable schools, the teacher is em-

ployed by the Bishop of the Diocese who delegates
this power to the school board.

1.2 In Order accountable schools the teacher is employed
by the Congregational Leader who may delegate this
authority to a school board or principal.

2. The Fundamental Responsibilities of the Teacher
A teacher is required, under the direction of the Principal, to

contribute actively towards;
2.1 the maintenance of the Catholicity of the school

through a manner of life and stated beliefs which are
in keeping with the teachings of the Catholic Church;

2.2 the promotion of the religious instruction and for-
mation of pupils in accordance with the directives
and requirements of the Catholic Education Com-
mission and the Bishop of the Diocese;

2.3 the undertaking of appropriate accreditation pro-
grams, as required.

3. Duties
The teacher is required to:

3.1 Perform such duties, teaching and non-teaching, as
are customarily rostered and shared by all staff.

3.2 Help ensure the provision of a Catholic perspective
in the activities of the school.

3.3 Model the leadership that is appropriate for all mem-
bers of the school community.

3.4 Keep abreast of current developments in educational
theory and practice.

3.5 Demonstrate a pastoral concern for each member of
the school community.

4. Other Matters
4.1 A fulltime teacher shall, upon application to the prin-

cipal, be permitted to engage in other employment
provided that such employment does not affect the
teacher’s employment and professional responsibili-
ties to the school.

4.2 Any fraudulent misrepresentation in the teacher’s
curriculum vitae, or other documentation presented
to the employer, which impacts on the employment
contract of the teacher may result in the termination
of the employment contract.

4.3 The teacher has the responsibility to advise the em-
ployer of any previous or current criminal convic-
tions or proceedings and acknowledges that the
employer has the right to enquire about such convic-
tions or proceedings, provided that the employer
notifies the teacher of any inquiry prior to it being
conducted.

SCHEDULE 2

DEFERRED SALARY SCHEME
(1) Eligibility.

(a) Teaching staff, who have been employed within the
Catholic system for a minimum of two (2) years,
including full time and part time teachers, are eligi-
ble to apply.

(b) Approval of applications will be determined by the
employer based on the needs and requirements of
the school.

(2) Period of Leave.
(a) The period of leave will be for twelve (12) months,

from I January to 31 December.
(b) Participants will not be able to return to a position at

the same school during the 12 month leave period.
(c) Should alternative employment be sought during the

year of leave, the employee is to advise the employer.
(d) Should employment as a teacher be pursued within a

Catholic school, only relief work may be undertaken
by the teacher.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.718

(e) The year of leave, the fifth year, will be taken in
accordance with the conditions as prescribed within
Clause 8—Leave (3), Leave Without Pay of the In-
dependent Schools’ Teachers’ Award.

(3) Payment of Salary.
(a) During the four year accrual period participants in

the scheme receive 80% of their normal fortnightly
salary and will thus be taxed at this reduced rate of
pay. Normal salary is defined as a teacher’s normal
fortnightly salary plus any associated teaching al-
lowances.
In the fifth year, when leave is taken, the partici-
pants will receive the money contributed over the
four year period. This amount can be paid fortnightly;
in one lump sum payment; or two payments, one in
each of the financial years.

(b) The participant will be taxed only on the amount
actually received, in this case approximately 80% of
the normal salary (including allowances). This is a
significant taxation incentive for participants. It is
recommended that, prior to entering into this scheme,
prospective participants discuss taxation implications
and other related issues with their accountant or fi-
nancial adviser.

(c) It should be noted that interest is not paid on amounts
accumulated during the accrual period. A taxation
ruling prohibits such payment on the basis that peo-
ple taking advantage of a taxation incentive cannot
derive interest on those funds.
Interest accrued will be utilised to offset the admin-
istrative costs of the fund.

(4) Suspension of Contributions.
(a) Participation in the scheme will be suspended dur-

ing any period of unpaid leave. Any period of un-
paid leave will reduce payments into the fund and
therefore proportionately reduce the accrued payment
in the year of leave.

(b) A participant may elect to suspend contributions for
a period of less than twelve months once (1) during
the accrual period. This will also reduce the accrued
payment in the year of leave.

(c) The employer retains the discretionary authority to
approve suspension for a period of twelve (12)
months at the request of the employee. Such a sus-
pension will extend the taking of the year of leave
by one (1) year.

(5) Withdrawal
(a) The participant may withdraw from the scheme at

any time by notifying the employer in writing. It
should be noted that only the exact money paid into
the scheme will be paid in a lump sum on withdrawal
and no interest will be paid on this amount.

(b) The participant who withdraws from the scheme will
be taxed on the lump sum payment and any other
salary received during that financial year. Signifi-
cant taxation implications may, therefore, apply.

(6) Long Service Leave, Sick Leave and Increment
Entitlements.

(a) A participant in the scheme will accrue the above
entitlements at 100% of the normal accrual rate over
the first four years only. The fifth year, the year of
leave, is a non-accrual period.

(b) If a participant becomes eligible for long service leave
during the fourth year of the deferred salary scheme,
the long service leave entitlement will further be de-
ferred and taken in the fifth year of the scheme or taken
in the final term/semester of the fourth year of the
scheme, or the first term/semester of the sixth year.

(7) Workers’ Compensation.
(a) Participants in the scheme are covered by workers’

compensation during the first four years of the
scheme at 100% of their normal salary. A participant
in receipt of workers’ compensation during the first
four years may elect to continue in the deferred sal-
ary scheme or suspend their contributions until their
return to full duties.

(b) Any period of suspension due to workers’ compen-
sation shall be undertaken in accordance with Clause
4 of this Schedule.

(c) During the fifth year, the year of leave, the partici-
pant is not covered by workers’ compensation.

(8) Superannuation.
Contributions are based on 100% of the employee’s normal

salary over the first four years only.
(9) Fund Management.
The scheme will be managed by the Catholic Education

Office. During the four year accrual period, schools will remit
20% of salary foregone to the Office on a two or four weekly
basis. Participants will receive a statement from the Office at
the end of each year showing the amount accumulated in the
scheme. At the beginning of the fifth year, when leave is taken,
the accumulated amount will be forwarded to the participant’s
school for payment through the school’s payroll. All
contributions to the scheme are guaranteed by the Catholic
Education Office of WA.

(10) Portability
(a) Teachers are able to maintain their participation in

the scheme should they transfer their employment
between Catholic schools or to the Catholic Educa-
tion Office.

(b) The employee is obliged to notify the principal prior
to appointment of their participation in the Deferred
Salary Scheme and the date that leave is due to be
taken.

(c) Participation in the Deferred Salary Scheme shall not
impede an application for employment in a Catholic
school.

(11) Implementation Date
(a) The Deferred Salary Scheme shall commence on or

after I January 1997.
(b) Applications are to be forwarded to the Principal by

the close of business 31 August of the year prior to
the year of commencement. Schools will endeavour
to notify the teacher of the result of their applica-
tions by 31 October of the same year.

SCHEDULE 3

KIMBERLEY REGION REMOTE AREA PACKAGE
This package introduces a set of allowances and conditions

for teachers in schools in the Kimberley region.
1. AIR CONDITIONING REIMBURSEMENT

(a) An airconditioning reimbursement will be paid to
teachers to defray electricity expenses incurred by
the running of air conditioners during defined
months.

(b) The airconditioning reimbursement is administered
by the school.

(c) The airconditioning reimbursement is paid to teach-
ers on presentation of a paid electricity account.

(d) The air conditioning reimbursement operates on the
basis that any given town attracts a rebate based on
set criteria e.g.

• prescribed months
• day and night
• electricity unit cost

For example, Broome is entitled to an air condition-
ing reimbursement for the months of October to April
on both day and night criteria. The allocation of elec-
trical units is 448 for day criteria and 672 for night
criteria, a total of 1120 units. The rebate per unit of
electricity is 12.29 cents.

(e) A married couple would receive the total reimburse-
ment and a single employee half of this rate (based on
two employees sharing accommodation) or a third of
the reimbursement (based on three employees sharing
accommodation).
Where the spouse of an employee is eligible to receive
a similar reimbursement for air conditioning expenses
through their employment, the teacher shall be eligi-
ble to receive reimbursement at the single rate.
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On this basis the annual air conditioning reimburse-
ment for a three bedroom house in Broome occupied
by a married couple would be as follows;
1120 units x 7 months x 12.29 cents per unit
Total = $963.54/26.08 weeks = $36.95 fortnightly
air conditioning reimbursement.

(f) The cost of the electricity per unit may differ from
one location to another. The electricity unit cost that
is being charged at each location has been utilised
when determining the air conditioning reimburse-
ment.

(g) The following table details the criteria applied in
determining the air conditioning reimbursement.
Table One

Night Criteria Day Criteria
Towns Centre Period Months Period Months

Status
Balgo Hills Remote Oct-Mar 6 Oct-Mar 6
Beagle Bay Isolated Oct-April 7 Oct-April 7
Billiluna Remote Oct-Mar 6 Oct-Mar 6
Broome Town Oct-April 7 Oct-April 7
Derby Town Oct-April 7 Sep-April 8
Gibb River Isolated Sep-May 9 Sep-May 9
Halls Creek/Red
Hill Town Nov-Mar 5 Oct-April 7

Kununurra Town Oct-Mar 6 Sep-April 8
La-djardarr Bay Isolated Oct-April 7 Oct-April 7
Lombadina Isolated Oct-April 7 Oct-April 7
Mulan Remote Oct-Mar 6 Oct-Mar 6
Ringer Soak/
Yaruman Remote Oct-Mar 6 Oct-Mar 6

Warmun Isolated Oct-Mar 6 Sep-April 8
Wyndham Town Sep-May 9 Sep-May 9
Yagga Yagga Remote Oct-Mar 6 Oct-Mar 6

(h) The air conditioning reimbursement for the various
locations throughout the Kimberley region are as
follows.
Table Two

Towns Centre Status Married RateMarried rate
Balgo Hills Remote $31.66 per fortnight
Beagle Bay Isolated $36.94 per fortnight
Billiluna Remote $31.66 per fortnight
Broome Town $36.95 per fortnight
Derby Town $39.06 per fortnight
Gibb River Isolated $47.49 per fortnight
Halls Creek/Red Hill Town $31.66 per fortnight
Kununurra Town $36.95 per fortnight
La-djardarr Bay Isolated $36.95 per fortnight
Lombadina Isolated $36.95 per fortnight
Mulan Remote $31.66 per fortnight
Ringer Soak/Yaruman Remote $31.66 per fortnight
Warmun Isolated $36.95 per fortnight
Wyndham Town $47.49 per fortnight
Yagga Yagga Remote $31.66 per fortnight

It should be noted that:
(i) The rates above are married rates and these

rates are halved or divided into thirds for sin-
gle employees based on the number of occu-
pants sharing the accommodation.

(ii) Part time staff receive pro rata reimbursement,
dependent upon their part time fraction.

2. ELECTRICITY CHARGES
(a) In those locations where the electricity cost is higher

than those charged in areas serviced by Western
Power, the additional electricity costs in excess of
the standard unit costs (over and above the air con-
ditioning reimbursement) are met by the school.
For example, if the electricity costs in town A is 29.96
cents per unit and the standard rate of electricity from
Western Power is 12.29 cents per unit, the school will
then cover the difference of 17.67 cents per unit less
the air conditioning component already met.
In other words, the school will pay its portion of the
total electricity bill i.e. the number of electrical units
used x 17.67 cents and then pass the outstanding
amount on to the teacher for payment.

(b) In those locations where electricity is not charged,
or is charged at a rate below that prescribed in Table
Two, reimbursement for air conditioning will not
apply.

3. LOCATION ALLOWANCES
(a) Location allowances are provided to offset the addi-

tional living expenses incurred in remote and iso-
lated areas.

(b) The Kimberley region is categorised into three (3)
zones:
Town Centre: Broome, Derby, Halls Creek,
Wyndham and Kununurra.
Isolated Centre: Beagle Bay, Lombadina, Warmun
and La-djardarr Bay
Remote Area: Balgo Hills, Mulan, Billiluna, Gibb
River, Ringer Soak/Yaruman and Yagga Yagga.

(c) The allowances payable are those prescribed in
Clause 14.—LOCATION ALLOWANCE of this
Agreement.

4. TRANSPORTATION OF PERSONAL GOODS AND
EFFECTS: RELOCATION REIMBURSEMENT

(a) Housing in isolated and remote zones is fully fur-
nished, while housing in town zones is partially fur-
nished. Therefore, the potential for the transportation
of personal effects will be greater in town zones. It
is for this reason that transport reimbursements are
applied differentially to the three zones within the
Kimberley region.
Table Four
ZONE SINGLE MARRIED
TOWN
CEO Housing 10 Cubic Mtrs 20 Cubic Mtrs
Private Housing 15 Cubic Mtrs 30 Cubic Mtrs
ISOLATED 8 Cubic Mtrs 16 Cubic Mtrs
REMOTE 8 Cubic Mtrs 16 Cubic Mtrs

(b) This reimbursement applies to:
• teachers being appointed to the Kimberley region;
• teachers moving to another Kimberley loca-

tion or out of the Kimberley region (after a
two year period at the same school).

(c) Administration of the reimbursement of transporta-
tion costs will be undertaken by each school. The
new appointee will arrange transportation of personal
effects up to the prescribed amount as stated in Ta-
ble Four and the account will be forwarded by the
removalist to the school for payment. The cost for
transported personal effects over and above the set
allocation will be the responsibility of the employee.

(d) Where the spouse of an employee is eligible to re-
ceive reimbursement of relocation expenses through
their employment, the teacher shall be eligible to
receive reimbursement at the single rate or as nego-
tiated between the employer and employee.

5. TRAVEL PROVISIONS
(a) Travel on Appointment—travel costs of the teacher

and family (spouse and children, if applicable) to the
Kimberley will be met by the school. Travel costs
will be a standard economy airfare for the teacher
(spouse and children, if applicable) or the cost of
travel by road from the previous appointment, which-
ever is the lesser. Travel by road would include an
allowance for kilometres travelled at the prescribed
rates listed in Table Five.

(b) Travel on Resignation—travel cost of the teacher
and family (spouse and children, if applicable) will
be met on resignation, provided that the teacher
has completed two years at the school. Travel costs
will be the cost of a standard economy airfare for the
teacher (spouse and children, if applicable) or the
cost of travel by road to Perth or the new Kimberley
appointment, whichever is the lesser. Travel by road
would include an allowance for kilometres travelled
at the prescribed rates listed in Table Five.

(c) Annual Travel Concession
(i) Air—a teacher and family (spouse and chil-

dren, if applicable) are provided with an an-
nual travel concession to Perth after 12 months
service. The concession will provide standard
economy airfare only.

(ii) Road—to add some flexibility to this provi-
sion teachers may choose to travel by road
instead of by air. An allowance for the kilo-
metres travelled would be applied.
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Reimbursement shall apply to the kilometres
travelled or the cost of the airfare(s) which-
ever is the lesser.
N.B. Concessions apply to those teachers
(spouse and children, if applicable) if return-
ing to the same school.

(d) The following reimbursement rates are for travel by
Road:
Table Five North of 23.5° South Latitude

Over 2600cc Over 1600cc- 1600cc &
2600cc Under

Rate per kilometre 50.5 cents 44.9 cents 39.2 cents

(e) Approval for road travel is at the discretion of the
principal and payment for travel is to be made based
on the following conditions.

F the journey is by the shortest practicable route.
F reimbursement does not exceed the cost of the

airfare(s) of the teacher and their family.
F the reimbursement does not exceed the cost

of the teacher’s fare when the teacher’s fam-
ily travels by air.

F associated expenses, such as accommodation
and meals, are at the expense of the teacher.

(f) Should a teacher wish to travel outside Western Aus-
tralia, the equivalent standard economy airfare (in-
cluding spouse and children, if applicable) will be
payable to the teacher after producing to the princi-
pal alternative travel documentation.
If travel is to be undertaken by vehicle the equiva-
lent road travel allowance to Perth will be paid.

6. TRANSPORTATION OF A MOTOR VEHICLE
One (1) motor vehicle will be transported at the school’s

expense from Perth to the school location on appointment or
within the first six months after appointment. The transportation
of one (1) motor vehicle back to Perth will also be provided
for by the school upon resignation, provided that two
consecutive years of service have been completed.

N.B.: A motor vehicle will include cars, utilities and motor
cycles but not include trailers, caravans, boats, commercial
vehicles.

7. FINANCIAL INCENTIVES
(a) The Financial Incentive is paid after three years of

teaching in Kimberley schools.
(b) The Financial Incentives are paid at the rate applica-

ble to the location at the time the incentive becomes
due, regardless of service in previous Kimberley lo-
cations.

(c) The two year post graduate experience requirement
has now been removed and a teacher will receive
payment of the relevant Financial Incentive after three
years teaching in Kimberley schools.

(d) A 5% indexation of previous rates will apply from 1
January 1996 and be reviewed every three (3) years.
The new rates, as at 1 January 1996 to 31 December
1998, are shown in Table Six.
Table Six

No. of years
completed Town Centre Isolated Town Remote Area

$ $ $
3 1050 1575 2205
3 1837 2730 3675

5 or more 2205 3255 4410

WESTERN AUSTRALIAN CATHOLIC SCHOOLS
(ENTERPRISE BARGAINING) AGREEMENT

No. 11 OF 1996.
No. AG 31 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and

Roman Catholic Bishop of Geraldton.

No. AG 31 of 1997.

Western Australian Catholic Schools (Enterprise
Bargaining) Agreement No. 11 of 1996.

COMMISSIONER A.R. BEECH.

11 February 1997.
Order.

HAVING heard Ms T. Howe and Mr P. Andrew on behalf of
the Applicants and by consent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act,
1979, hereby orders:

THAT the Western Australian Catholic Schools (Enter-
prise Bargaining) Agreement No. 11 of 1996 as filed by
the parties on the 30th day of January 1997 as amended
by the parties be registered on and from the 10th day of
February 1997.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

———

Schedule.

1.—TITLE
This agreement shall be known as the Western Australian

Catholic Schools (Enterprise Bargaining) Agreement No. 11
of 1996 and shall replace the Western Australian Catholic
Schools (Enterprise Bargaining) Agreement No. 11 of 1994.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties to the Agreement
4. Scope of Agreement
5. Relationship to Parent Award
6. Term of Agreement
7. Expiration of Agreement
8. No Extra Claims
9. No Duress

10. Objects of the Agreement
11. Conditions of Employment
12. Contract of Service
13. Salaries
14. Location Allowance
15. Promotional Positions
16. Long Service Leave
17. Parental Leave
18. Redundancy Provisions
19. Playground Duty
20. Flexibility in the School Day/Year
21. Professional Development
22. Professional Responsibilities
23. Dispute Avoidance and Grievance Procedure
24. Consultative Provisions
25. Signatures

Schedule 1 Conditions of Employment of Teachers
in Catholic Schools in WA (1996)
Schedule 2 Deferred Salary Scheme

3.—PARTIES TO THE AGREEMENT
This Agreement is made between the Roman Catholic

Bishop of Geraldton and the Independent Schools Sala-
ried Officers’ Association of Western Australia, Industrial
Union of Workers (the ISSOA), a registered organisation
of employees.
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4.—SCOPE OF AGREEMENT
(1) This Agreement shall apply to all teachers who are

covered by the provisions of the Independent Schools’
Teachers’ Award (1976), as amended.

(2) The number of teachers covered by this agreement is 199.

5.—RELATIONSHIP TO PARENT AWARD
Except as provided by this Agreement, the conditions of

employment of teachers employed in Catholic Schools in
Western Australia will be in accordance with the Independent
Schools’ Teachers’ Award (1976), as amended.

6.—TERM OF AGREEMENT
This Agreement shall come into effect on and from the 10th

February 1997 and shall expire on the 31st of December 1997.

7.—EXPIRATION OF AGREEMENT
On the expiration of this Agreement and in the absence of

the registration of a subsequent Enterprise Agreement, the
provisions of this Agreement shall prevail for the purposes of
the conditions of employment that will apply to employees
covered by this Agreement.

8.—NO EXTRA CLAIMS
It is a condition of this Agreement that the parties will not

make any further claims with respect to salaries and conditions
during the period of this Agreement unless they are consistent
with the State Wage Fixing Principles.

9.—NO DURESS
This Agreement was not entered into by either of the parties

under duress from the other party or any other person or
persons.

10.—OBJECTS OF THE AGREEMENT
In reaching this agreement the parties have recognised:
Catholicity—

• The need to maintain a just working environment in
which education can be provided in harmony with
the aims, objectives and philosophy of Catholic edu-
cation.

Professionalism—
• A mutual responsibility to protect, develop and en-

hance Catholic education within the State of West-
ern Australia.

• The need to safeguard and enhance the quality of
teaching and learning in Catholic schools in Western
Australia and the public perception of it.

Flexibility—
• The variety of educational and managerial arrange-

ments that exist requiring flexibility in the applica-
tion of regulations that govern employment practices.

• The need to consolidate, and develop further, initia-
tives arising out of the award restructuring process.

• Productivity and efficiency have a growing influence
in educational policies and practices.
Schools are expected to do more with the same level
of resources, necessitating productivity and efficiency
improvements which may be qualitative rather than
quantitative.

11.—CONDITIONS OF EMPLOYMENT
The parties acknowledge that the document at Schedule 1,

Conditions of Employment of Teachers in Catholic Schools in
WA (1996) is an official statement of the Catholic Education
Commission of Western Australia and as such applies to all
teachers employed in a Catholic school in Western Australia.

The parties are committed to discuss the ongoing
development of the ethos and obligations expected of a teacher
in a Catholic School, consistent with the objects of this
Agreement.

12.—CONTRACT OF SERVICE
(1) When a teacher accepts an appointment within the

Catholic system in Western Australia for the first time, the
appointment is probationary and as such the teacher is subject
to professional appraisal in the second year of employment so
as to confirm ongoing employment.

(2) (a) Except in the case of a relief or temporary teacher,
the termination of the service of a teacher shall require a
minimum of six weeks’ notice by either party to take effect
from the close of school business at the end of the school term.

(b) Provided that the requirements of this subclause may be
waived in part or in whole by mutual agreement between the
teacher and the employer. Any request to waiver such notice
shall not be unreasonably withheld by the employer, where it
is deemed that the teacher has not been able to give the required
notice through no fault of their own.

(c) Subject to the provisions of this subclause, failure to give
the required notice shall make either party liable for the
payment to the other party of an amount equivalent to the period
of notice not given.

(d) The employer reserves the right to withhold or recover
an amount equivalent to the period of notice not given.
However, approval must be obtained from the Director of
Catholic education before such action is proceeded with.

13.—SALARIES
The minimum annual rate of salary payable to teachers

engaged in the classifications prescribed in Clause 11.—
Salaries of the Award shall be:

(1) Payable on and from 1st January 1997—
Step Salary ($)
Step 1 22 769
Step 2 24 102
Step 3 29 149
Step 4 30 796
Step 5 32 015
Step 6 33 935
Step 7 35 249
Step 8 36 838
Step 9 39 426
Step 10 40 638
Step 11 42 320
Step 12 43 763
Step 13 45 493

(2) Notwithstanding subclause (1) of this clause, Senior
Teacher allowances remain payable by reference to Step 13 of
the Award.

(3) Notwithstanding the provisions of subclause (5) of Clause
11.—Salaries of the Award, relief teachers employed for five
(5) days or less may be engaged by the day or half day. Half
day is determined as the hours usually worked in a school
prior to or immediately following the lunch break.

(4) From 1st of January 1997, teaching staff who have been
employed within the Catholic system for a minimum of 2 years
may apply to have their salary payments deferred in accordance
with the provisions as outlined in Schedule 2 of this Agreement.

14.—LOCATION ALLOWANCE
Teachers shall be paid the allowance provided for below in

lieu of the allowance prescribed in subclause (1) of Clause
17.—Location Allowances of the Award.

Town Allowance $/week
(Single Rate)

Balgo Hills 72.05
Boulder 6.60
Beagle Bay 65.10
Billiluna 72.05
Broome 47.00
Carnarvon 20.67
Derby 49.00
Esperance 12.69
Gibb River 72.05
Kalgoorlie 6.60
Karratha 49.60
Kununurra 61.50
La-djardar Bay 65.10
Lake Gregory 72.05
Lombadina 65.10
Port Hedland 46.26
Red Hill 61.50
Ringer Soak 72.05
Southern Cross 12.12
Tardun 8.92
Turkey Creek 65.10
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Town Allowance $/week
(Single Rate)

Wyndham 60.00
Yagga Yagga 72.05

15.—PROMOTIONAL POSITIONS
(1) The parties are committed to immediately review the

current structure and allowances that apply in both secondary
and primary school promotion positions.

(2) Any agreed restructuring resulting from the review shall
be implemented as soon as possible in 1997.

16.—LONG SERVICE LEAVE
(1) As from 1st January 1995, a teacher’s entitlement to paid

long service leave for each year of service within the Catholic
Education system, will accrue at the following rates:

(a) up to ten years of continuous service, 1.3 weeks for
each year of service;

(b) for each subsequent year, 1.86 weeks for each year
of service.

(2) Subject to subclause (5) of this clause, a teacher who on
or from the 1st day of January 1995 has accrued a minimum
entitlement of ten weeks’ long service leave shall be entitled
to take such leave.

(3) For any service prior to the 1st January 1995, the
provisions of long service leave shall be that which is prescribed
under the terms of the Award.

(4) The process required for the taking of leave shall be as
follows:

(a) the employer shall advise the teacher of his/her im-
pending entitlement to take long service leave prior
to the completion of term three in the year preceding
the entitlement becoming due;

(b) the teacher shall advise the employer no later than
the commencement of term four of the preceding year
of their intention or otherwise to take leave;

(c) where an agreement has been reached for the taking
of long service leave and circumstances arise that
necessitates an adjustment of such leave, then any
request for the adjustment shall not be unreasonably
withheld.

(5) Where the continuous service of a teacher during the
period of accrual contains any period which is less than full
time then that teacher’s entitlement to long service leave shall
be subject to a calculation which averages the full time
equivalence of the teacher’s service over the accrual period.

(6) The teacher continues to accrue long service leave
entitlement for any period during which the teacher is absent
on full pay from his/her duties, long service leave does not
accrue for any period exceeding two weeks during which the
teacher is absent on unpaid leave.

(7) (a) For the purposes of calculating long service leave
entitlement the employer shall allow a break of service up to 6
months without penalty to the teacher. Such a break in service
shall be deemed to be ‘leave without pay’ for the purposes of
calculating that teacher’s entitlement.

(b) The provisions of this subclause shall not prevail if a
teacher has been paid a pro-rata payment for accrued long
service leave at the time of the break of service.

(8) Vacation leave observed by the school shall count for the
purposes of calculating a teacher’s entitlement to long service
leave.

(9) Any public holiday which occurs during the period a
teacher is on long service leave shall be treated as part of the
long service leave and extra days in lieu thereof shall not be
granted.

(10) Where a teacher has become entitled to a period of long
service leave in accordance with the clause, the teacher shall
commence such leave as soon as possible after the accrual
date in a manner mutually agreed between the employer and
the teacher by one of the following options:

(a) as a semester, with approved leave without pay for
that portion which exceeds the long service leave
period;

(b) as a term, with the excess entitlement being paid for
in addition to the ordinary payment for such leave.

(Notation: For the purposes of this subclause a semester is
defined as a combination of the school terms 1 and 2 or 3 and
4 respectively.)

(11) Payment for long service leave shall be made in full
before the teacher goes on leave or by agreement between the
teacher and the employer, at the same time as the teacher’s
salary would have been paid if the teacher had remained at
work in which case the payment shall be made by arrangement
between the teacher and the employer.

(12) Where a teacher has completed at least 7 years’ service
and employment is terminated—

(a) by the teacher’s death; or
(b) in any circumstances, other than serious misconduct;

the amount of leave shall be such as has accrued under the
provisions of subclause (1) of this clause.

(13) In the case to which subclause (12) of this clause
applies, and in any case in which the employment of the
teacher who has become entitled to leave hereunder is
terminated before such leave is taken or fully taken the
employer shall, upon termination of employment otherwise
than by death, pay to the teacher and upon termination of
employment by death pay to the personal representative
of the teacher upon request by the personal representative,
a sum equivalent to the amount which would have been
payable in respect of the period of leave to which he/she
is entitled or deemed to have been entitled and which would
have been taken but for such termination.

Such payment shall be deemed to have satisfied the obligation
of the employer in respect of leave hereunder.

(14) Accrued long service leave entitlements are portable
between all Catholic schools in Western Australia and those
schools subject to the Catholic Schools Long Service Leave
Interstate Portability Agreement.

17.—PARENTAL LEAVE
The employer will grant parental leave to teachers in

accordance with current minimum provisions as contained in
the Industrial Relations Act 1988 (Commonwealth).

18.—REDUNDANCY PROVISIONS
(1) Should a position in a Catholic school become redundant

then the provisions of
(a) the Industrial Relations Act 1988 (Commonwealth)

and
(b) the Catholic Education Commission of Western Aus-

tralia policy on redundancy shall apply.
(2) In calculating the years of service of a teacher, all

continuous service within Catholic schools in Western Australia
will be considered and not only the service completed at the
current school.

(3) Where a school proposes to make one or more teaching
positions redundant the employer shall make redundancy
payments to the teachers made redundant in accordance with
the following scale:

Period of Service Weeks of severance
pay

Less than 1 year Nil
One year and less than two years 4 weeks
Two years and less than three years 6 weeks
Three years and less than four years 7 weeks
Four years and above 2 weeks per year

of service to a
maximum of 12
weeks.

(4) The parties agree to further negotiate the provisions as
outlined in this clause during the term of this Agreement.

19.—PLAYGROUND DUTY
Where a teacher is required to perform playground

supervision, such supervision shall be so rostered as to allow
a fair and reasonable midday meal break.

20.—FLEXIBILITY IN THE SCHOOL DAY/YEAR
(1) Flexible working hours for teachers may be implemented

at schools where an improved curriculum can be offered, or
more effective and efficient use of resources occurs.
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The following criteria shall be applied prior to the
implementation of flexible hours;

(a) a consultative process to occur at school level in-
volving all stakeholders, including the ISSOA, school
decision making groups, parents, students and staff;

(b) issues such as duty of care, health, safety and wel-
fare, equity and other legislative requirements al-
lowed for;

(c) workloads and career aspirations have been consid-
ered;

(d) individual circumstances have been fairly and rea-
sonably considered;

(e) the distribution of hours to be equitable.
(2) Specifically excluded from these flexibility arrangements

are increased working hours for teachers.

21.—PROFESSIONAL DEVELOPMENT
Professional development has as its priority the upgrading

of professional knowledge and skills.
Both the school and the teacher should share the

responsibility of teachers’ professional development.
In addition to courses provided in school hours, the parties

accept that courses outside of school hours should be made
available to teachers. Access to such courses should be at the
discretion of the teacher.

22.—PROFESSIONAL RESPONSIBILITIES
(1) The parties recognise that there is a wide range of duties

and responsibilities involved in the profession of teaching.
(2) The parties recognise that the following principles apply

in addressing the fair and reasonable participation of teachers:
(a) Much of the life and culture of the school is derived

from school activities involving teachers and students
conducted outside regular classroom contact.

(b) The efforts of teachers who contribute significantly
to the life and values of the school should be recog-
nised.

(c) Duty of care responsibilities must be considered in
the planning of all activities conducted by the school.

(d) There will be collaborative planning between school
and staff in the allocation of teachers to all activities
conducted by the school.

(e) The competence, skills and qualifications of teach-
ers, including part-time teachers, will be considered
in the planning and allocating of activities conducted
by the school, having regard for the teacher’s pro-
fessional development and family responsibilities.

(f) Some schools may have expanded educational pro-
grams which may require flexible employment ar-
rangements.

(3) The parties are committed to discussing the implications
of these principles in order to reach a common understanding
in order to support their implementation.

(4) Nothing contained in this clause shall prevent a school
from negotiating with a teacher or teachers, a procedure for
the planning and implementation of the school’s activities
outside regular classroom contact. However, the parties
recommend that it be done having regard to the principles
outlined in this clause.

23.—DISPUTE AVOIDANCE AND GRIEVANCE
PROCEDURES

(1) The objective of these procedures is the avoidance and
resolution of industrial disputation by measures based on
consultation, co-operation and negotiation.

(2) Without prejudice to either party, the parties to this
Agreement shall ensure the continuation of work in accordance
with the Award, this Agreement and the custom and practice
in Catholic Schools in Western Australia.

(3) (a) In the event of any matter arising which is of concern,
the teacher shall discuss this matter with the Principal or his/
her nominee.

(b) If the matter is not resolved at this level, the teacher and/
or the Principal may refer the matter to the Independent Schools
Salaried Officers Association and/or the Catholic Education
Office (Industrial and Community Relations Team).

(In an attempt to resolve the matter it may be necessary to
have formal discussion between the ISSOA and the Director
of Catholic Education in Western Australia.)

(c) If the matter cannot be resolved at this level it may be
referred to the Western Australian Industrial Relations
Commission.

(4) Nothing contained in this procedure shall prevent the
Secretary of the ISSOA or his/her nominee or the Director of
Catholic Education in Western Australia or his/her nominee
from entering into negotiations at any level either at the request
of any of the parties to the dispute or on their own initiative in
respect of matters in dispute should such action be considered
conducive to achieving resolution of the dispute.

24.—CONSULTATIVE PROVISIONS
In order to pursue the objectives as determined by both teachers

and employers within Catholic schools, the parties have established
a Collaborative Forum to determine, through discussion and
consultation, the strategic industrial and professional priorities for
teachers in the Catholic education system.

25.—SIGNATURES
ENDORSEMENTS
Signed for and on behalf of;
The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers
I.J. Sands
The Roman Catholic Archbishop of Geraldton
J. J. Bianchini

SCHEDULE I.

CONDITIONS OF EMPLOYMENT OF TEACHERS IN
CATHOLIC SCHOOLS IN WA (1996)

1. The Employing Authority
1.1 In Diocesan accountable schools, the teacher is em-

ployed by the Bishop of the Diocese who delegates
this power to the school board.

1.2 In Order accountable schools the teacher is employed
by the Congregational Leader who may delegate this
authority to a school board or principal.

2. The Fundamental Responsibilities of the Teacher
A teacher is required, under the direction of the Principal, to

contribute actively towards;
2.1 the maintenance of the Catholicity of the school

through a manner of life and stated beliefs which are
in keeping with the teachings of the Catholic Church;

2.2 the promotion of the religious instruction and for-
mation of pupils in accordance with the directives
and requirements of the Catholic Education Com-
mission and the Bishop of the Diocese;

2.3 the undertaking of appropriate accreditation pro-
grams, as required.

3. Duties
The teacher is required to:

3.1 Perform such duties, teaching and non-teaching, as
are customarily rostered and shared by all staff.

3.2 Help ensure the provision of a Catholic perspective
in the activities of the school.

3.3 Model the leadership that is appropriate for all mem-
bers of the school community.

3.4 Keep abreast of current developments in educational
theory and practice.

3.5 Demonstrate a pastoral concern for each member of
the school community.

4. Other Matters
4.1 A fulltime teacher shall, upon application to the prin-

cipal, be permitted to engage in other employment
provided that such employment does not affect the
teacher’s employment and professional responsibili-
ties to the school.

4.2 Any fraudulent misrepresentation in the teacher’s
curriculum vitae, or other documentation presented
to the employer, which impacts on the employment
contract of the teacher may result in the termination
of the employment contract.
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4.3 The teacher has the responsibility to advise the em-
ployer of any previous or current criminal convic-
tions or proceedings and acknowledges that the
employer has the right to enquire about such convic-
tions or proceedings, provided that the employer
notifies the teacher of any inquiry prior to it being
conducted.

SCHEDULE 2
DEFERRED SALARY SCHEME

(1) Eligibility.
(a) Teaching staff, who have been employed within the

Catholic system for a minimum of two (2) years,
including full time and part time teachers, are eligi-
ble to apply.

(b) Approval of applications will be determined by the
employer based on the needs and requirements of
the school.

(2) Period of Leave.
(a) The period of leave will be for twelve (12) months,

from I January to 31 December.
(b) Participants will not be able to return to a position at

the same school during the 12 month leave period.
(c) Should alternative employment be sought during

the year of leave, the employee is to advise the
employer.

(d) Should employment as a teacher be pursued within a
Catholic school, only relief work may be undertaken
by the teacher.

(e) The year of leave, the fifth year, will be taken in
accordance with the conditions as prescribed within
Clause 8—Leave (3), Leave Without Pay of the In-
dependent Schools’ Teachers’ Award.

(3) Payment of Salary.
(a) During the four year accrual period participants in

the scheme receive 80% of their normal fortnightly
salary and will thus be taxed at this reduced rate of
pay. Normal salary is defined as a teacher’s normal
fortnightly salary plus any associated teaching al-
lowances.
In the fifth year, when leave is taken, the partici-
pants will receive the money contributed over the
four year period. This amount can be paid fortnightly;
in one lump sum payment; or two payments, one in
each of the financial years.

(b) The participant will be taxed only on the amount
actually received, in this case approximately 80% of
the normal salary (including allowances). This is a
significant taxation incentive for participants. It is
recommended that, prior to entering into this scheme,
prospective participants discuss taxation implications
and other related issues with their accountant or fi-
nancial adviser.

(c) It should be noted that interest is not paid on amounts
accumulated during the accrual period. A taxation
ruling prohibits such payment on the basis that peo-
ple taking advantage of a taxation incentive cannot
derive interest on those funds.
Interest accrued will be utilised to offset the admin-
istrative costs of the fund.

(4) Suspension of Contributions.
(a) Participation in the scheme will be suspended dur-

ing any period of unpaid leave. Any period of un-
paid leave will reduce payments into the fund and
therefore proportionately reduce the accrued payment
in the year of leave.

(b) A participant may elect to suspend contributions for
a period of less than twelve months once (1) during
the accrual period. This will also reduce the accrued
payment in the year of leave.

(c) The employer retains the discretionary authority to
approve suspension for a period of twelve (12)
months at the request of the employee. Such a sus-
pension will extend the taking of the year of leave
by one (1) year.

(5) Withdrawal
(a) The participant may withdraw from the scheme at

any time by notifying the employer in writing. It
should be noted that only the exact money paid into
the scheme will be paid in a lump sum on withdrawal
and no interest will be paid on this amount.

(b) The participant who withdraws from the scheme will
be taxed on the lump sum payment and any other
salary received during that financial year. Signifi-
cant taxation implications may, therefore, apply.

(6) Long Service Leave, Sick Leave and Increment
Entitlements.

(a) A participant in the scheme will accrue the above
entitlements at 100% of the normal accrual rate over
the first four years only. The fifth year, the year of
leave, is a non-accrual period.

(b) If a participant becomes eligible for long service leave
during the fourth year of the deferred salary scheme,
the long service leave entitlement will further be
deferred and taken in the fifth year of the scheme or
taken in the final term/semester of the fourth year of
the scheme, or the first term/semester of the sixth
year.

(7) Workers’ Compensation.
(a) Participants in the scheme are covered by workers’

compensation during the first four years of the
scheme at 100% of their normal salary. A participant
in receipt of workers’ compensation during the first
four years may elect to continue in the deferred sal-
ary scheme or suspend their contributions until their
return to full duties.

(b) Any period of suspension due to workers’ compen-
sation shall be undertaken in accordance with Clause
4 of this Schedule.

(c) During the fifth year, the year of leave, the partici-
pant is not covered by workers’ compensation.

(8) Superannuation.
Contributions are based on 100% of the employee’s normal

salary over the first four years only.
(9) Fund Management.
The scheme will be managed by the Catholic Education

Office. During the four year accrual period, schools will remit
20% of salary foregone to the Office on a two or four weekly
basis. Participants will receive a statement from the Office at
the end of each year showing the amount accumulated in the
scheme. At the beginning of the fifth year, when leave is taken,
the accumulated amount will be forwarded to the participant’s
school for payment through the school’s payroll. All
contributions to the scheme are guaranteed by the Catholic
Education Office of WA.

(10) Portability
(a) Teachers are able to maintain their participation in

the scheme should they transfer their employment
between Catholic schools or to the Catholic Educa-
tion Office.

(b) The employee is obliged to notify the principal prior
to appointment of their participation in the Deferred
Salary Scheme and the date that leave is due to be
taken.

(c) Participation in the Deferred Salary Scheme shall not
impede an application for employment in a Catholic
school.

(11) Implementation Date
(a) The Deferred Salary Scheme shall commence on or

after I January 1997.
(b) Applications are to be forwarded to the Principal by

the close of business 31 August of the year prior to
the year of commencement. Schools will endeavour
to notify the teacher of the result of their applica-
tions by 31 October of the same year.
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WESTERN AUSTRALIAN CATHOLIC SCHOOLS
(ENTERPRISE BARGAINING) AGREEMENT

No. 12 OF 1996.
No. AG 32 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and

Sisters of Mercy Perth (Amalgamated) Inc.

No. AG 32 of 1997.

Western Australian Catholic Schools (Enterprise
Bargaining) Agreement No. 12 of 1996.

COMMISSIONER A.R. BEECH.

11 February 1997.
Order.

HAVING heard Ms T. Howe and Mr P. Andrew on behalf of
the Applicants and by consent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act,
1979, hereby orders:

THAT the Western Australian Catholic Schools (Enter-
prise Bargaining) Agreement No. 12 of 1996 as filed by
the parties on the 30th day of January 1997 as amended
by the parties be registered on and from the 10th day of
February 1997.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

———

Schedule.

1.—TITLE
This agreement shall be known as the Western Australian

Catholic Schools (Enterprise Bargaining) Agreement No. 12
of 1996 and shall replace the Western Australian Catholic
Schools (Enterprise Bargaining) Agreement No. 12 of 1994.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties to the Agreement
4. Scope of Agreement
5. Relationship to Parent Award
6. Term of Agreement
7. Expiration of Agreement
8. No Extra Claims
9. No Duress

10. Objects of the Agreement
11. Conditions of Employment
12. Contract of Service
13. Salaries
14. Location Allowance
15. Promotional Positions
16. Long Service Leave
17. Parental Leave
18. Redundancy Provisions
19. Playground Duty
20. Flexibility in the School Day/Year
21. Professional Development
22. Professional Responsibilities
23. Dispute Avoidance and Grievance Procedure
24. Consultative Provisions
25. Signatures

Schedule 1 Conditions of Employment of Teachers
in Catholic Schools in WA (1996)
Schedule 2 Deferred Salary Scheme

3.—PARTIES TO THE AGREEMENT
This Agreement is made between the Sisters of Mercy Perth

(Amalgamated) Inc. and the Independent Schools Salaried
Officers’ Association of Western Australia, Industrial Union
of Workers (the ISSOA), a registered organisation of employ-
ees.

4.—SCOPE OF AGREEMENT
(1) This Agreement shall apply to all teachers who are

covered by the provisions of the Independent Schools’
Teachers’ Award (1976), as amended.

(2) The number of teachers covered by this agreement is
127.

5.—RELATIONSHIP TO PARENT AWARD
Except as provided by this Agreement, the conditions of

employment of teachers employed in Catholic Schools in
Western Australia will be in accordance with the Independent
Schools’ Teachers’ Award (1976), as amended.

6.—TERM OF AGREEMENT
This Agreement shall come into effect on and from the 10th

February 1997 and shall expire on the 31st of December 1997.

7.—EXPIRATION OF AGREEMENT
On the expiration of this Agreement and in the absence of

the registration of a subsequent Enterprise Agreement, the
provisions of this Agreement shall prevail for the purposes of
the conditions of employment that will apply to employees
covered by this Agreement.

8.—NO EXTRA CLAIMS
It is a condition of this Agreement that the parties will not

make any further claims with respect to salaries and conditions
during the period of this Agreement unless they are consistent
with the State Wage Fixing Principles.

9.—NO DURESS
This Agreement was not entered into by either of the parties

under duress from the other party or any other person or
persons.

10.—OBJECTS OF THE AGREEMENT
In reaching this agreement the parties have recognised:
Catholicity—

• The need to maintain a just working environment in which
education can be provided in harmony with the aims, ob-
jectives and philosophy of Catholic education.

Professionalism—
• A mutual responsibility to protect, develop and en-

hance Catholic education within the State of West-
ern Australia.

• The need to safeguard and enhance the quality of
teaching and learning in Catholic schools in Western
Australia and the public perception of it.

Flexibility—
• The variety of educational and managerial arrange-

ments that exist requiring flexibility in the applica-
tion of regulations that govern employment practices.

• The need to consolidate, and develop further, initia-
tives arising out of the award restructuring process.

• Productivity and efficiency have a growing influence
in educational policies and practices.
Schools are expected to do more with the same level
of resources, necessitating productivity and efficiency
improvements which may be qualitative rather than
quantitative.

11.—CONDITIONS OF EMPLOYMENT
The parties acknowledge that the document at Schedule 1,

Conditions of Employment of Teachers in Catholic Schools in
WA (1996) is an official statement of the Catholic Education
Commission of Western Australia and as such applies to all
teachers employed in a Catholic school in Western Australia.

The parties are committed to discuss the ongoing
development of the ethos and obligations expected of a teacher
in a Catholic School, consistent with the objects of this
Agreement.

12.—CONTRACT OF SERVICE
(1) When a teacher accepts an appointment within the

Catholic system in Western Australia for the first time, the
appointment is probationary and as such the teacher is subject
to professional appraisal in the second year of employment so
as to confirm ongoing employment.
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(2) (a) Except in the case of a relief or temporary teacher,
the termination of the service of a teacher shall require a
minimum of six weeks’ notice by either party to take effect
from the close of school business at the end of the school term.

(b) Provided that the requirements of this subclause may be
waived in part or in whole by mutual agreement between the
teacher and the employer. Any request to waiver such notice
shall not be unreasonably withheld by the employer, where it
is deemed that the teacher has not been able to give the required
notice through no fault of their own.

(c) Subject to the provisions of this subclause, failure to give
the required notice shall make either party liable for the
payment to the other party of an amount equivalent to the period
of notice not given.

(d) The employer reserves the right to withhold or recover
an amount equivalent to the period of notice not given.
However, approval must be obtained from the Director of
Catholic education before such action is proceeded with.

13.—SALARIES
The minimum annual rate of salary payable to teachers

engaged in the classifications prescribed in Clause 11.—
Salaries of the Award shall be:

(1) Payable on and from 1st January 1997—
Step Salary ($)
Step 1 22 769
Step 2 24 102
Step 3 29 149
Step 4 30 796
Step 5 32 015
Step 6 33 935
Step 7 35 249
Step 8 36 838
Step 9 39 426
Step 10 40 638
Step 11 42 320
Step 12 43 763
Step 13 45 493

(2) Notwithstanding subclause (1) of this clause, Senior
Teacher allowances remain payable by reference to Step 13 of
the Award.

(3) Notwithstanding the provisions of subclause (5) of Clause
11.—Salaries of the Award, relief teachers employed for five
(5) days or less may be engaged by the day or half day. Half
day is determined as the hours usually worked in a school
prior to or immediately following the lunch break.

(4) From 1st of January 1997, teaching staff who have been
employed within the Catholic system for a minimum of 2 years
may apply to have their salary payments deferred in accordance
with the provisions as outlined in Schedule 2 of this Agreement.

14.—LOCATION ALLOWANCE
Teachers shall be paid the allowance provided for below in

lieu of the allowance prescribed in subclause (1) of Clause
17.—Location Allowances of the Award.

Town Allowance $/week
(Single Rate)

Balgo Hills 72.05
Boulder 6.60
Beagle Bay 65.10
Billiluna 72.05
Broome 47.00
Carnarvon 20.67
Derby 49.00
Esperance 12.69
Gibb River 72.05
Kalgoorlie 6.60
Karratha 49.60
Kununurra 61.50
La-djardar Bay 65.10
Lake Gregory 72.05
Lombadina 65.10
Port Hedland 46.26
Red Hill 61.50
Ringer Soak 72.05
Southern Cross 12.12
Tardun 8.92
Turkey Creek 65.10

Town Allowance $/week
(Single Rate)

Wyndham 60.00
Yagga Yagga 72.05

15.—PROMOTIONAL POSITIONS
(1) The parties are committed to immediately review the

current structure and allowances that apply in both secondary
and primary school promotion positions.

(2) Any agreed restructuring resulting from the review shall
be implemented as soon as possible in 1997.

16.—LONG SERVICE LEAVE
(1) As from 1st January 1995, a teacher’s entitlement to paid

long service leave for each year of service within the Catholic
Education system, will accrue at the following rates:

(a) up to ten years of continuous service, 1.3 weeks for
each year of service;

(b) for each subsequent year, 1.86 weeks for each year
of service.

(2) Subject to subclause (5) of this clause, a teacher who on
or from the 1st day of January 1995 has accrued a minimum
entitlement of ten weeks’ long service leave shall be entitled
to take such leave.

(3) For any service prior to the 1st January 1995, the
provisions of long service leave shall be that which is prescribed
under the terms of the Award.

(4) The process required for the taking of leave shall be as
follows:

(a) the employer shall advise the teacher of his/her im-
pending entitlement to take long service leave prior
to the completion of term three in the year preceding
the entitlement becoming due;

(b) the teacher shall advise the employer no later than
the commencement of term four of the preceding year
of their intention or otherwise to take leave;

(c) where an agreement has been reached for the taking
of long service leave and circumstances arise that
necessitates an adjustment of such leave, then any
request for the adjustment shall not be unreasonably
withheld.

(5) Where the continuous service of a teacher during the
period of accrual contains any period which is less than full
time then that teacher’s entitlement to long service leave shall
be subject to a calculation which averages the full time
equivalence of the teacher’s service over the accrual period.

(6) The teacher continues to accrue long service leave
entitlement for any period during which the teacher is absent
on full pay from his/her duties, long service leave does not
accrue for any period exceeding two weeks during which the
teacher is absent on unpaid leave.

(7) (a) For the purposes of calculating long service leave
entitlement the employer shall allow a break of service up to 6
months without penalty to the teacher. Such a break in service
shall be deemed to be ‘leave without pay’ for the purposes of
calculating that teacher’s entitlement.

(b) The provisions of this subclause shall not prevail if a
teacher has been paid a pro-rata payment for accrued long
service leave at the time of the break of service.

(8) Vacation leave observed by the school shall count for the
purposes of calculating a teacher’s entitlement to long service
leave.

(9) Any public holiday which occurs during the period a
teacher is on long service leave shall be treated as part of the
long service leave and extra days in lieu thereof shall not be
granted.

(10) Where a teacher has become entitled to a period of long
service leave in accordance with the clause, the teacher shall
commence such leave as soon as possible after the accrual
date in a manner mutually agreed between the employer and
the teacher by one of the following options:

(a) as a semester, with approved leave without pay for
that portion which exceeds the long service leave
period;

(b) as a term, with the excess entitlement being paid for
in addition to the ordinary payment for such leave.
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(Notation: For the purposes of this subclause a semester is
defined as a combination of the school terms 1 and 2 or 3 and
4 respectively.)

(11) Payment for long service leave shall be made in full
before the teacher goes on leave or by agreement between the
teacher and the employer, at the same time as the teacher’s
salary would have been paid if the teacher had remained at
work in which case the payment shall be made by arrangement
between the teacher and the employer.

(12) Where a teacher has completed at least 7 years’ service
and employment is terminated—

(a) by the teacher’s death; or
(b) in any circumstances, other than serious misconduct;

the amount of leave shall be such as has accrued under the
provisions of subclause (1) of this clause.

(13) In the case to which subclause (12) of this clause
applies, and in any case in which the employment of the
teacher who has become entitled to leave hereunder is
terminated before such leave is taken or fully taken the
employer shall, upon termination of employment otherwise
than by death, pay to the teacher and upon termination of
employment by death pay to the personal representative
of the teacher upon request by the personal representative,
a sum equivalent to the amount which would have been
payable in respect of the period of leave to which he/she
is entitled or deemed to have been entitled and which would
have been taken but for such termination.

Such payment shall be deemed to have satisfied the obligation
of the employer in respect of leave hereunder.

(14) Accrued long service leave entitlements are portable
between all Catholic schools in Western Australia and those
schools subject to the Catholic Schools Long Service Leave
Interstate Portability Agreement.

17.—PARENTAL LEAVE
The employer will grant parental leave to teachers in

accordance with current minimum provisions as contained in
the Industrial Relations Act 1988 (Commonwealth).

18.—REDUNDANCY PROVISIONS
(1) Should a position in a Catholic school become redundant

then the provisions of
(a) the Industrial Relations Act 1988 (Commonwealth)

and
(b) the Catholic Education Commission of Western Aus-

tralia policy on redundancy shall apply.
(2) In calculating the years of service of a teacher, all

continuous service within Catholic schools in Western Australia
will be considered and not only the service completed at the
current school.

(3) Where a school proposes to make one or more teaching
positions redundant the employer shall make redundancy
payments to the teachers made redundant in accordance with
the following scale:

Period of Service Weeks of severance
pay

Less than 1 year Nil
One year and less than two years 4 weeks
Two years and less than three years 6 weeks
Three years and less than four years 7 weeks
Four years and above 2 weeks per year

of service to a
maximum of 12
weeks.

(4) The parties agree to further negotiate the provisions as
outlined in this clause during the term of this Agreement.

19.—PLAYGROUND DUTY
Where a teacher is required to perform playground

supervision, such supervision shall be so rostered as to allow
a fair and reasonable midday meal break.

20.—FLEXIBILITY IN THE SCHOOL DAY/YEAR
(1) Flexible working hours for teachers may be

implemented at schools where an improved curriculum can
be offered, or more effective and efficient use of resources
occurs.

The following criteria shall be applied prior to the
implementation of flexible hours;

(a) a consultative process to occur at school level in-
volving all stakeholders, including the ISSOA, school
decision making groups, parents, students and staff;

(b) issues such as duty of care, health, safety and wel-
fare, equity and other legislative requirements al-
lowed for;

(c) workloads and career aspirations have been consid-
ered;

(d) individual circumstances have been fairly and rea-
sonably considered;

(e) the distribution of hours to be equitable.
(2) Specifically excluded from these flexibility arrangements

are increased working hours for teachers.

21.—PROFESSIONAL DEVELOPMENT
Professional development has as its priority the upgrading

of professional knowledge and skills.
Both the school and the teacher should share the

responsibility of teachers’ professional development.
In addition to courses provided in school hours, the parties

accept that courses outside of school hours should be made
available to teachers. Access to such courses should be at the
discretion of the teacher.

22.—PROFESSIONAL RESPONSIBILITIES
(1) The parties recognise that there is a wide range of duties

and responsibilities involved in the profession of teaching.
(2) The parties recognise that the following principles apply

in addressing the fair and reasonable participation of teachers:
(a) Much of the life and culture of the school is derived

from school activities involving teachers and students
conducted outside regular classroom contact.

(b) The efforts of teachers who contribute significantly
to the life and values of the school should be recog-
nised.

(c) Duty of care responsibilities must be considered in
the planning of all activities conducted by the school.

(d) There will be collaborative planning between school
and staff in the allocation of teachers to all activities
conducted by the school.

(e) The competence, skills and qualifications of teach-
ers, including part-time teachers, will be considered
in the planning and allocating of activities conducted
by the school, having regard for the teacher’s pro-
fessional development and family responsibilities.

(f) Some schools may have expanded educational pro-
grams which may require flexible employment ar-
rangements.

(3) The parties are committed to discussing the implications
of these principles in order to reach a common understanding
in order to support their implementation.

(4) Nothing contained in this clause shall prevent a school
from negotiating with a teacher or teachers, a procedure for
the planning and implementation of the school’s activities
outside regular classroom contact. However, the parties
recommend that it be done having regard to the principles
outlined in this clause.

23.—DISPUTE AVOIDANCE AND GRIEVANCE
PROCEDURES

(1) The objective of these procedures is the avoidance and
resolution of industrial disputation by measures based on
consultation, co-operation and negotiation.

(2) Without prejudice to either party, the parties to this
Agreement shall ensure the continuation of work in accordance
with the Award, this Agreement and the custom and practice
in Catholic Schools in Western Australia.

(3) (a) In the event of any matter arising which is of concern,
the teacher shall discuss this matter with the Principal or his/
her nominee.

(b) If the matter is not resolved at this level, the teacher and/
or the Principal may refer the matter to the Independent Schools
Salaried Officers Association and/or the Catholic Education
Office (Industrial and Community Relations Team).
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(In an attempt to resolve the matter it may be necessary to
have formal discussion between the ISSOA and the Director
of Catholic Education in Western Australia.)

(c) If the matter cannot be resolved at this level it may be
referred to the Western Australian Industrial Relations
Commission.

(4) Nothing contained in this procedure shall prevent the
Secretary of the ISSOA or his/her nominee or the Director of
Catholic Education in Western Australia or his/her nominee
from entering into negotiations at any level either at the request
of any of the parties to the dispute or on their own initiative in
respect of matters in dispute should such action be considered
conducive to achieving resolution of the dispute.

24.—CONSULTATIVE PROVISIONS
In order to pursue the objectives as determined by both

teachers and employers within Catholic schools, the parties
have established a Collaborative Forum to determine, through
discussion and consultation, the strategic industrial and
professional priorities for teachers in the Catholic education
system.

25.—SIGNATURES
ENDORSEMENTS
Signed for and on behalf of;
The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers
I.J. Sands
The Sisters of Mercy Perth (Amalgamated) Inc.
L. O’Brien RSM

SCHEDULE I.

CONDITIONS OF EMPLOYMENT OF TEACHERS IN
CATHOLIC SCHOOLS IN WA (1996)

1. The Employing Authority
1.1 In Diocesan accountable schools, the teacher is em-

ployed by the Bishop of the Diocese who delegates
this power to the school board.

1.2 In Order accountable schools the teacher is employed
by the Congregational Leader who may delegate this
authority to a school board or principal.

2. The Fundamental Responsibilities of the Teacher
A teacher is required, under the direction of the Principal, to

contribute actively towards;
2.1 the maintenance of the Catholicity of the school

through a manner of life and stated beliefs which are
in keeping with the teachings of the Catholic Church;

2.2 the promotion of the religious instruction and for-
mation of pupils in accordance with the directives
and requirements of the Catholic Education Com-
mission and the Bishop of the Diocese;

2.3 the undertaking of appropriate accreditation pro-
grams, as required.

3. Duties
The teacher is required to:

3.1 Perform such duties, teaching and non-teaching, as
are customarily rostered and shared by all staff.

3.2 Help ensure the provision of a Catholic perspective
in the activities of the school.

3.3 Model the leadership that is appropriate for all mem-
bers of the school community.

3.4 Keep abreast of current developments in educational
theory and practice.

3.5 Demonstrate a pastoral concern for each member of
the school community.

4. Other Matters
4.1 A fulltime teacher shall, upon application to the prin-

cipal, be permitted to engage in other employment
provided that such employment does not affect the
teacher’s employment and professional responsibili-
ties to the school.

4.2 Any fraudulent misrepresentation in the teacher’s
curriculum vitae, or other documentation presented
to the employer, which impacts on the employment

contract of the teacher may result in the termination
of the employment contract.

4.3 The teacher has the responsibility to advise the em-
ployer of any previous or current criminal convic-
tions or proceedings and acknowledges that the
employer has the right to enquire about such convic-
tions or proceedings, provided that the employer
notifies the teacher of any inquiry prior to it being
conducted.

SCHEDULE 2
DEFERRED SALARY SCHEME

(1) Eligibility.
(a) Teaching staff, who have been employed within the

Catholic system for a minimum of two (2) years,
including full time and part time teachers, are eligi-
ble to apply.

(b) Approval of applications will be determined by the
employer based on the needs and requirements of
the school.

(2) Period of Leave.
(a) The period of leave will be for twelve (12) months,

from I January to 31 December.
(b) Participants will not be able to return to a position at

the same school during the 12 month leave period.
(c) Should alternative employment be sought during the

year of leave, the employee is to advise the employer.
(d) Should employment as a teacher be pursued within a

Catholic school, only relief work may be undertaken
by the teacher.

(e) The year of leave, the fifth year, will be taken in
accordance with the conditions as prescribed within
Clause 8—Leave (3), Leave Without Pay of the In-
dependent Schools’ Teachers’ Award.

(3) Payment of Salary.
(a) During the four year accrual period participants in the

scheme receive 80% of their normal fortnightly salary
and will thus be taxed at this reduced rate of pay. Nor-
mal salary is defined as a teacher’s normal fortnightly
salary plus any associated teaching allowances.
In the fifth year, when leave is taken, the partici-
pants will receive the money contributed over the
four year period. This amount can be paid fortnightly;
in one lump sum payment; or two payments, one in
each of the financial years.

(b) The participant will be taxed only on the amount
actually received, in this case approximately 80% of
the normal salary (including allowances). This is a
significant taxation incentive for participants. It is
recommended that, prior to entering into this scheme,
prospective participants discuss taxation implications
and other related issues with their accountant or fi-
nancial adviser.

(c) It should be noted that interest is not paid on amounts
accumulated during the accrual period. A taxation
ruling prohibits such payment on the basis that peo-
ple taking advantage of a taxation incentive cannot
derive interest on those funds.
Interest accrued will be utilised to offset the admin-
istrative costs of the fund.

(4) Suspension of Contributions.
(a) Participation in the scheme will be suspended dur-

ing any period of unpaid leave. Any period of un-
paid leave will reduce payments into the fund and
therefore proportionately reduce the accrued payment
in the year of leave.

(b) A participant may elect to suspend contributions for
a period of less than twelve months once (1) during
the accrual period. This will also reduce the accrued
payment in the year of leave.

(c) The employer retains the discretionary authority to
approve suspension for a period of twelve (12)
months at the request of the employee. Such a sus-
pension will extend the taking of the year of leave
by one (1) year.
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(5) Withdrawal
(a) The participant may withdraw from the scheme at

any time by notifying the employer in writing. It
should be noted that only the exact money paid into
the scheme will be paid in a lump sum on withdrawal
and no interest will be paid on this amount.

(b) The participant who withdraws from the scheme will
be taxed on the lump sum payment and any other
salary received during that financial year. Signifi-
cant taxation implications may, therefore, apply.

(6) Long Service Leave, Sick Leave and Increment
Entitlements.

(a) A participant in the scheme will accrue the above
entitlements at 100% of the normal accrual rate over
the first four years only. The fifth year, the year of
leave, is a non-accrual period.

(b) If a participant becomes eligible for long service leave
during the fourth year of the deferred salary scheme,
the long service leave entitlement will further be
deferred and taken in the fifth year of the scheme or
taken in the final term/semester of the fourth year of
the scheme, or the first term/semester of the sixth
year.

(7) Workers’ Compensation.
(a) Participants in the scheme are covered by workers’

compensation during the first four years of the
scheme at 100% of their normal salary. A participant
in receipt of workers’ compensation during the first
four years may elect to continue in the deferred sal-
ary scheme or suspend their contributions until their
return to full duties.

(b) Any period of suspension due to workers’ compen-
sation shall be undertaken in accordance with Clause
4 of this Schedule.

(c) During the fifth year, the year of leave, the partici-
pant is not covered by workers’ compensation.

(8) Superannuation.
Contributions are based on 100% of the employee’s normal

salary over the first four years only.
(9) Fund Management.
The scheme will be managed by the Catholic Education

Office. During the four year accrual period, schools will remit
20% of salary foregone to the Office on a two or four weekly
basis. Participants will receive a statement from the Office at
the end of each year showing the amount accumulated in the
scheme. At the beginning of the fifth year, when leave is taken,
the accumulated amount will be forwarded to the participant’s
school for payment through the school’s payroll. All
contributions to the scheme are guaranteed by the Catholic
Education Office of WA.

(10) Portability
(a) Teachers are able to maintain their participation in

the scheme should they transfer their employment
between Catholic schools or to the Catholic Educa-
tion Office.

(b) The employee is obliged to notify the principal prior
to appointment of their participation in the Deferred
Salary Scheme and the date that leave is due to be
taken.

(c) Participation in the Deferred Salary Scheme shall not
impede an application for employment in a Catholic
school.

(11) Implementation Date
(a) The Deferred Salary Scheme shall commence on or

after I January 1997.
(b) Applications are to be forwarded to the Principal by

the close of business 31 August of the year prior to
the year of commencement. Schools will endeavour
to notify the teacher of the result of their applica-
tions by 31 October of the same year.

WESTERN AUSTRALIAN CATHOLIC SCHOOLS
(ENTERPRISE BARGAINING) AGREEMENT

No. 13 OF 1996.
No. AG 33 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and

Trustees of The Marist Brothers Southern Province

No. AG 33 of 1997.

Western Australian Catholic Schools (Enterprise
Bargaining) Agreement No. 13 of 1996.

COMMISSIONER A.R. BEECH.

11 February 1997.
Order.

HAVING heard Ms T. Howe and Mr P. Andrew on behalf of
the Applicants and by consent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act,
1979, hereby orders:

THAT the Western Australian Catholic Schools (Enter-
prise Bargaining) Agreement No. 13 of 1996 as filed by
the parties on the 30th day of January 1997 as amended
by the parties be registered on and from the 10th day of
February 1997.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

———

Schedule.

1.—TITLE
This agreement shall be known as the Western Australian

Catholic Schools (Enterprise Bargaining) Agreement No. 13
of 1996 and shall replace the Western Australian Catholic
Schools (Enterprise Bargaining) Agreement No. 13 of 1994.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties to the Agreement
4. Scope of Agreement
5. Relationship to Parent Award
6. Term of Agreement
7. Expiration of Agreement
8. No Extra Claims
9. No Duress

10. Objects of the Agreement
11. Conditions of Employment
12. Contract of Service
13. Salaries
14. Location Allowance
15. Promotional Positions
16. Long Service Leave
17. Parental Leave
18. Redundancy Provisions
19. Playground Duty
20. Flexibility in the School Day/Year
21. Professional Development
22. Professional Responsibilities
23. Dispute Avoidance and Grievance Procedure
24. Consultative Provisions
25. Signatures

Schedule 1 Conditions of Employment of Teachers
in Catholic Schools in WA (1996)
Schedule 2 Deferred Salary Scheme

3.—PARTIES TO THE AGREEMENT
This Agreement is made between the Trustees of The Marist

Brothers Southern Province and the Independent Schools
Salaried Officers’ Association of Western Australia, Industrial
Union of Workers (the ISSOA), a registered organisation of
employees.
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4.�SCOPE OF AGREEMENT
(1) This Agreement shall apply to all teachers who are

covered by the provisions of the Independent Schools�
Teachers� Award (1976), as amended.

(2) The number of teachers covered by this agreement is 132.
5.�RELATIONSHIP TO PARENT AWARD

Except as provided by this Agreement, the conditions of
employment of teachers employed in Catholic Schools in
Western Australia will be in accordance with the Independent
Schools� Teachers� Award (1976), as amended.

6.�TERM OF AGREEMENT
This Agreement shall come into effect on and from the 10th

February 1997 and shall expire on the 31st of December 1997.
7.�EXPIRATION OF AGREEMENT

On the expiration of this Agreement and in the absence of
the registration of a subsequent Enterprise Agreement, the
provisions of this Agreement shall prevail for the purposes of
the conditions of employment that will apply to employees
covered by this Agreement.

8.�NO EXTRA CLAIMS
It is a condition of this Agreement that the parties will not

make any further claims with respect to salaries and conditions
during the period of this Agreement unless they are consistent
with the State Wage Fixing Principles.

9.�NO DURESS
This Agreement was not entered into by either of the parties

under duress from the other party or any other person or
persons.

10.�OBJECTS OF THE AGREEMENT
In reaching this agreement the parties have recognised:
Catholicity�

� The need to maintain a just working environment in
which education can be provided in harmony with
the aims, objectives and philosophy of Catholic edu-
cation.

Professionalism�
� A mutual responsibility to protect, develop and en-

hance Catholic education within the State of West-
ern Australia.

� The need to safeguard and enhance the quality of
teaching and learning in Catholic schools in West-
ern Australia and the public perception of it.

Flexibility�
� The variety of educational and managerial arrange-

ments that exist requiring flexibility in the applica-
tion of regulations that govern employment practices.

� The need to consolidate, and develop further, initia-
tives arising out of the award restructuring process.

� Productivity and efficiency have a growing influ-
ence in educational policies and practices.
Schools are expected to do more with the same level
of resources, necessitating productivity and effi-
ciency improvements which may be qualitative rather
than quantitative.
11.�CONDITIONS OF EMPLOYMENT

The parties acknowledge that the document at Schedule 1,
Conditions of Employment of Teachers in Catholic Schools in
WA (1996) is an official statement of the Catholic Education
Commission of Western Australia and as such applies to all
teachers employed in a Catholic school in Western Australia.

The parties are committed to discuss the ongoing
development of the ethos and obligations expected of a teacher
in a Catholic School, consistent with the objects of this
Agreement.

12.�CONTRACT OF SERVICE
(1) When a teacher accepts an appointment within the

Catholic system in Western Australia for the first time, the
appointment is probationary and as such the teacher is subject
to professional appraisal in the second year of employment so
as to confirm ongoing employment.

(2) (a) Except in the case of a relief or temporary teacher, the
termination of the service of a teacher shall require a minimum

of six weeks� notice by either party to take effect from the close
of school business at the end of the school term.

(b) Provided that the requirements of this subclause may be
waived in part or in whole by mutual agreement between the
teacher and the employer. Any request to waiver such notice
shall not be unreasonably withheld by the employer, where it
is deemed that the teacher has not been able to give the required
notice through no fault of their own.

(c) Subject to the provisions of this subclause, failure to
give the required notice shall make either party liable for the
payment to the other party of an amount equivalent to the
period of notice not given.

(d) The employer reserves the right to withhold or recover
an amount equivalent to the period of notice not given.
However, approval must be obtained from the Director of
Catholic education before such action is proceeded with.

13.�SALARIES
The minimum annual rate of salary payable to teachers

engaged in the classifications prescribed in Clause 11.�
Salaries of the Award shall be:

(1) Payable on and from 1st January 1997�
Step Salary ($)
Step 1 22 769
Step 2 24 102
Step 3 29 149
Step 4 30 796
Step 5 32 015
Step 6 33 935
Step 7 35 249
Step 8 36 838
Step 9 39 426
Step 10 40 638
Step 11 42 320
Step 12 43 763
Step 13 45 493

(2) Notwithstanding subclause (1) of this clause, Senior
Teacher allowances remain payable by reference to Step 13 of
the Award.

(3) Notwithstanding the provisions of subclause (5) of Clause
11.�Salaries of the Award, relief teachers employed for five
(5) days or less may be engaged by the day or half day. Half
day is determined as the hours usually worked in a school
prior to or immediately following the lunch break.

(4) From 1st of January 1997, teaching staff who have been
employed within the Catholic system for a minimum of 2 years
may apply to have their salary payments deferred in accordance
with the provisions as outlined in Schedule 2 of this Agreement.

14.�LOCATION ALLOWANCE
Teachers shall be paid the allowance provided for below in

lieu of the allowance prescribed in subclause (1) of Clause
17.�Location Allowances of the Award.

Town Allowance $/week
(Single Rate)

Balgo Hills 72.05
Boulder 6.60
Beagle Bay 65.10
Billiluna 72.05
Broome 47.00
Carnarvon 20.67
Derby 49.00
Esperance 12.69
Gibb River 72.05
Kalgoorlie 6.60
Karratha 49.60
Kununurra 61.50
La-djardar Bay 65.10
Lake Gregory 72.05
Lombadina 65.10
Port Hedland 46.26
Red Hill 61.50
Ringer Soak 72.05
Southern Cross 12.12
Tardun 8.92
Turkey Creek 65.10
Wyndham 60.00
Yagga Yagga 72.05
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15.�PROMOTIONAL POSITIONS
(1) The parties are committed to immediately review the

current structure and allowances that apply in both secondary
and primary school promotion positions.

(2) Any agreed restructuring resulting from the review shall
be implemented as soon as possible in 1997.

16.�LONG SERVICE LEAVE
(1) As from 1st January 1995, a teacher�s entitlement to paid

long service leave for each year of service within the Catholic
Education system, will accrue at the following rates:

(a) up to ten years of continuous service, 1.3 weeks for
each year of service;

(b) for each subsequent year, 1.86 weeks for each year
of service.

(2) Subject to subclause (5) of this clause, a teacher who on
or from the 1st day of January 1995 has accrued a minimum
entitlement of ten weeks� long service leave shall be entitled
to take such leave.

(3) For any service prior to the 1st January 1995, the
provisions of long service leave shall be that which is
prescribed under the terms of the Award.

(4) The process required for the taking of leave shall be as
follows:

(a) the employer shall advise the teacher of his/her im-
pending entitlement to take long service leave prior
to the completion of term three in the year preceding
the entitlement becoming due;

(b) the teacher shall advise the employer no later than
the commencement of term four of the preceding
year of their intention or otherwise to take leave;

(c) where an agreement has been reached for the taking
of long service leave and circumstances arise that
necessitates an adjustment of such leave, then any
request for the adjustment shall not be unreasonably
withheld.

(5) Where the continuous service of a teacher during the
period of accrual contains any period which is less than full
time then that teacher�s entitlement to long service leave shall
be subject to a calculation which averages the full time
equivalence of the teacher�s service over the accrual period.

(6) The teacher continues to accrue long service leave
entitlement for any period during which the teacher is absent
on full pay from his/her duties, long service leave does not
accrue for any period exceeding two weeks during which the
teacher is absent on unpaid leave.

(7) (a) For the purposes of calculating long service leave
entitlement the employer shall allow a break of service up to 6
months without penalty to the teacher. Such a break in service
shall be deemed to be �leave without pay� for the purposes of
calculating that teacher�s entitlement.

(b) The provisions of this subclause shall not prevail if a
teacher has been paid a pro-rata payment for accrued long
service leave at the time of the break of service.

(8) Vacation leave observed by the school shall count for
the purposes of calculating a teacher�s entitlement to long
service leave.

(9) Any public holiday which occurs during the period a
teacher is on long service leave shall be treated as part of the
long service leave and extra days in lieu thereof shall not be
granted.

(10) Where a teacher has become entitled to a period of
long service leave in accordance with the clause, the teacher
shall commence such leave as soon as possible after the accrual
date in a manner mutually agreed between the employer and
the teacher by one of the following options:

(a) as a semester, with approved leave without pay for
that portion which exceeds the long service leave
period;

(b) as a term, with the excess entitlement being paid for
in addition to the ordinary payment for such leave.

(Notation: For the purposes of this subclause a semester is
defined as a combination of the school terms 1 and 2 or 3 and
4 respectively.)

(11) Payment for long service leave shall be made in full
before the teacher goes on leave or by agreement between the
teacher and the employer, at the same time as the teacher�s
salary would have been paid if the teacher had remained at
work in which case the payment shall be made by arrangement
between the teacher and the employer.

(12) Where a teacher has completed at least 7 years� service
and employment is terminated�

(a) by the teacher�s death; or
(b) in any circumstances, other than serious misconduct;

the amount of leave shall be such as has accrued under the
provisions of subclause (1) of this clause.

(13) In the case to which subclause (12) of this clause applies,
and in any case in which the employment of the teacher who
has become entitled to leave hereunder is terminated before
such leave is taken or fully taken the employer shall, upon
termination of employment otherwise than by death, pay to
the teacher and upon termination of employment by death pay
to the personal representative of the teacher upon request by
the personal representative, a sum equivalent to the amount
which would have been payable in respect of the period of
leave to which he/she is entitled or deemed to have been
entitled and which would have been taken but for such
termination.

Such payment shall be deemed to have satisfied the
obligation of the employer in respect of leave hereunder.

(14) Accrued long service leave entitlements are portable
between all Catholic schools in Western Australia and those
schools subject to the Catholic Schools Long Service Leave
Interstate Portability Agreement.

17.�PARENTAL LEAVE
The employer will grant parental leave to teachers in

accordance with current minimum provisions as contained in
the Industrial Relations Act 1988 (Commonwealth).

18.�REDUNDANCY PROVISIONS
(1) Should a position in a Catholic school become redundant

then the provisions of
(a) the Industrial Relations Act 1988 (Commonwealth)

and
(b) the Catholic Education Commission of Western Aus-

tralia policy on redundancy shall apply.
(2) In calculating the years of service of a teacher, all

continuous service within Catholic schools in Western
Australia will be considered and not only the service completed
at the current school.

(3) Where a school proposes to make one or more teaching
positions redundant the employer shall make redundancy
payments to the teachers made redundant in accordance with
the following scale:

Period of Service Weeks of severance
pay

Less than 1 year Nil
One year and less than two years 4 weeks
Two years and less than three years 6 weeks
Three years and less than four years 7 weeks
Four years and above 2 weeks per year

of service to a
maximum of 12
weeks.

(4) The parties agree to further negotiate the provisions as
outlined in this clause during the term of this Agreement.

19.�PLAYGROUND DUTY
Where a teacher is required to perform playground

supervision, such supervision shall be so rostered as to allow
a fair and reasonable midday meal break.

20.�FLEXIBILITY IN THE SCHOOL DAY/YEAR
(1) Flexible working hours for teachers may be implemented

at schools where an improved curriculum can be offered, or
more effective and efficient use of resources occurs.

The following criteria shall be applied prior to the
implementation of flexible hours;

(a) a consultative process to occur at school level involv-
ing all stakeholders, including the ISSOA, school de-
cision making groups, parents, students and staff;
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(b) issues such as duty of care, health, safety and wel-
fare, equity and other legislative requirements al-
lowed for;

(c) workloads and career aspirations have been consid-
ered;

(d) individual circumstances have been fairly and rea-
sonably considered;

(e) the distribution of hours to be equitable.
(2) Specifically excluded from these flexibility arrangements

are increased working hours for teachers.

21.�PROFESSIONAL DEVELOPMENT
Professional development has as its priority the upgrading

of professional knowledge and skills.
Both the school and the teacher should share the

responsibility of teachers� professional development.
In addition to courses provided in school hours, the parties

accept that courses outside of school hours should be made
available to teachers. Access to such courses should be at the
discretion of the teacher.

22.�PROFESSIONAL RESPONSIBILITIES
(1) The parties recognise that there is a wide range of duties

and responsibilities involved in the profession of teaching.
(2) The parties recognise that the following principles apply

in addressing the fair and reasonable participation of teachers:
(a) Much of the life and culture of the school is derived

from school activities involving teachers and stu-
dents conducted outside regular classroom contact.

(b) The efforts of teachers who contribute significantly to
the life and values of the school should be recognised.

(c) Duty of care responsibilities must be considered in
the planning of all activities conducted by the school.

(d) There will be collaborative planning between school
and staff in the allocation of teachers to all activities
conducted by the school.

(e) The competence, skills and qualifications of teach-
ers, including part-time teachers, will be considered
in the planning and allocating of activities conducted
by the school, having regard for the teacher�s pro-
fessional development and family responsibilities.

(f) Some schools may have expanded educational pro-
grams which may require flexible employment ar-
rangements.

(3) The parties are committed to discussing the implications
of these principles in order to reach a common understanding
in order to support their implementation.

(4) Nothing contained in this clause shall prevent a school
from negotiating with a teacher or teachers, a procedure for
the planning and implementation of the school�s activities
outside regular classroom contact. However, the parties
recommend that it be done having regard to the principles
outlined in this clause.

23.�DISPUTE AVOIDANCE AND GRIEVANCE
PROCEDURES

(1) The objective of these procedures is the avoidance and
resolution of industrial disputation by measures based on
consultation, co-operation and negotiation.

(2) Without prejudice to either party, the parties to this
Agreement shall ensure the continuation of work in accordance
with the Award, this Agreement and the custom and practice
in Catholic Schools in Western Australia.

(3) (a) In the event of any matter arising which is of concern,
the teacher shall discuss this matter with the Principal or his/
her nominee.

(b) If the matter is not resolved at this level, the teacher and/
or the Principal may refer the matter to the Independent Schools
Salaried Officers Association and/or the Catholic Education
Office (Industrial and Community Relations Team).

(In an attempt to resolve the matter it may be necessary to
have formal discussion between the ISSOA and the Director
of Catholic Education in Western Australia.)

(c) If the matter cannot be resolved at this level it may be
referred to the Western Australian Industrial Relations
Commission.

(4) Nothing contained in this procedure shall prevent the
Secretary of the ISSOA or his/her nominee or the Director of
Catholic Education in Western Australia or his/her nominee
from entering into negotiations at any level either at the request
of any of the parties to the dispute or on their own initiative in
respect of matters in dispute should such action be considered
conducive to achieving resolution of the dispute.

24.�CONSULTATIVE PROVISIONS
In order to pursue the objectives as determined by both teachers

and employers within Catholic schools, the parties have established
a Collaborative Forum to determine, through discussion and
consultation, the strategic industrial and professional priorities for
teachers in the Catholic education system.

25.�SIGNATURES
ENDORSEMENTS
Signed for and on behalf of;
The Independent Schools Salaried Officers� Association of
Western Australia, Industrial Union of Workers
T.I. Howe
The Trustees of The Marist Brothers Southern Province
Br. J.E. Jolley

SCHEDULE I.
CONDITIONS OF EMPLOYMENT OF TEACHERS IN

CATHOLIC SCHOOLS IN WA (1996)
1. The Employing Authority

1.1 In Diocesan accountable schools, the teacher is em-
ployed by the Bishop of the Diocese who delegates
this power to the school board.

1.2 In Order accountable schools the teacher is employed
by the Congregational Leader who may delegate this
authority to a school board or principal.

2. The Fundamental Responsibilities of the Teacher
A teacher is required, under the direction of the Principal, to

contribute actively towards;
2.1 the maintenance of the Catholicity of the school

through a manner of life and stated beliefs which are
in keeping with the teachings of the Catholic Church;

2.2 the promotion of the religious instruction and for-
mation of pupils in accordance with the directives
and requirements of the Catholic Education Com-
mission and the Bishop of the Diocese;

2.3 the undertaking of appropriate accreditation pro-
grams, as required.

3. Duties
The teacher is required to:

3.1 Perform such duties, teaching and non-teaching, as
are customarily rostered and shared by all staff.

3.2 Help ensure the provision of a Catholic perspective
in the activities of the school.

3.3 Model the leadership that is appropriate for all mem-
bers of the school community.

3.4 Keep abreast of current developments in educational
theory and practice.

3.5 Demonstrate a pastoral concern for each member of
the school community.

4. Other Matters
4.1 A fulltime teacher shall, upon application to the prin-

cipal, be permitted to engage in other employment
provided that such employment does not affect the
teacher�s employment and professional responsibili-
ties to the school.

4.2 Any fraudulent misrepresentation in the teacher�s
curriculum vitae, or other documentation presented
to the employer, which impacts on the employment
contract of the teacher may result in the termination
of the employment contract.

4.3 The teacher has the responsibility to advise the em-
ployer of any previous or current criminal convic-
tions or proceedings and acknowledges that the
employer has the right to enquire about such con-
victions or proceedings, provided that the employer
notifies the teacher of any inquiry prior to it being
conducted.
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SCHEDULE 2
DEFERRED SALARY SCHEME

(1) Eligibility.
(a) Teaching staff, who have been employed within the

Catholic system for a minimum of two (2) years,
including full time and part time teachers, are eligi-
ble to apply.

(b) Approval of applications will be determined by the
employer based on the needs and requirements of
the school.

(2) Period of Leave.
(a) The period of leave will be for twelve (12) months,

from I January to 31 December.
(b) Participants will not be able to return to a position at

the same school during the 12 month leave period.
(c) Should alternative employment be sought during the

year of leave, the employee is to advise the employer.
(d) Should employment as a teacher be pursued within

a Catholic school, only relief work may be under-
taken by the teacher.

(e) The year of leave, the fifth year, will be taken in
accordance with the conditions as prescribed within
Clause 8�Leave (3), Leave Without Pay of the In-
dependent Schools� Teachers� Award.

(3) Payment of Salary.
(a) During the four year accrual period participants in

the scheme receive 80% of their normal fortnightly
salary and will thus be taxed at this reduced rate of
pay. Normal salary is defined as a teacher�s normal
fortnightly salary plus any associated teaching al-
lowances.
In the fifth year, when leave is taken, the partici-
pants will receive the money contributed over the
four year period. This amount can be paid fortnightly;
in one lump sum payment; or two payments, one in
each of the financial years.

(b) The participant will be taxed only on the amount
actually received, in this case approximately 80% of
the normal salary (including allowances). This is a
significant taxation incentive for participants. It is
recommended that, prior to entering into this scheme,
prospective participants discuss taxation implications
and other related issues with their accountant or fi-
nancial adviser.

(c) It should be noted that interest is not paid on amounts
accumulated during the accrual period. A taxation
ruling prohibits such payment on the basis that peo-
ple taking advantage of a taxation incentive cannot
derive interest on those funds.
Interest accrued will be utilised to offset the admin-
istrative costs of the fund.

(4) Suspension of Contributions.
(a) Participation in the scheme will be suspended dur-

ing any period of unpaid leave. Any period of un-
paid leave will reduce payments into the fund and
therefore proportionately reduce the accrued payment
in the year of leave.

(b) A participant may elect to suspend contributions for
a period of less than twelve months once (1) during
the accrual period. This will also reduce the accrued
payment in the year of leave.

(c) The employer retains the discretionary authority to
approve suspension for a period of twelve (12)
months at the request of the employee. Such a sus-
pension will extend the taking of the year of leave
by one (1) year.

(5) Withdrawal
(a) The participant may withdraw from the scheme at

any time by notifying the employer in writing. It
should be noted that only the exact money paid into
the scheme will be paid in a lump sum on withdrawal
and no interest will be paid on this amount.

(b) The participant who withdraws from the scheme will
be taxed on the lump sum payment and any other
salary received during that financial year. Signifi-
cant taxation implications may, therefore, apply.

(6) Long Service Leave, Sick Leave and Increment
Entitlements.

(a) A participant in the scheme will accrue the above
entitlements at 100% of the normal accrual rate over
the first four years only. The fifth year, the year of
leave, is a non-accrual period.

(b) If a participant becomes eligible for long service
leave during the fourth year of the deferred salary
scheme, the long service leave entitlement will fur-
ther be deferred and taken in the fifth year of the
scheme or taken in the final term/semester of the
fourth year of the scheme, or the first term/semester
of the sixth year.

(7) Workers� Compensation.

(a) Participants in the scheme are covered by workers�
compensation during the first four years of the
scheme at 100% of their normal salary. A participant
in receipt of workers� compensation during the first
four years may elect to continue in the deferred sal-
ary scheme or suspend their contributions until their
return to full duties.

(b) Any period of suspension due to workers� compen-
sation shall be undertaken in accordance with Clause
4 of this Schedule.

(c) During the fifth year, the year of leave, the partici-
pant is not covered by workers� compensation.

(8) Superannuation.

Contributions are based on 100% of the employee�s normal
salary over the first four years only.

(9) Fund Management.

The scheme will be managed by the Catholic Education
Office. During the four year accrual period, schools will remit
20% of salary foregone to the Office on a two or four weekly
basis. Participants will receive a statement from the Office at
the end of each year showing the amount accumulated in the
scheme. At the beginning of the fifth year, when leave is taken,
the accumulated amount will be forwarded to the participant�s
school for payment through the school�s payroll. All
contributions to the scheme are guaranteed by the Catholic
Education Office of WA.

(10) Portability

(a) Teachers are able to maintain their participation in
the scheme should they transfer their employment
between Catholic schools or to the Catholic Educa-
tion Office.

(b) The employee is obliged to notify the principal prior
to appointment of their participation in the Deferred
Salary Scheme and the date that leave is due to be
taken.

(c) Participation in the Deferred Salary Scheme shall
not impede an application for employment in a
Catholic school.

(11) Implementation Date

(a) The Deferred Salary Scheme shall commence on or
after I January 1997.

(b) Applications are to be forwarded to the Principal by
the close of business 31 August of the year prior to
the year of commencement. Schools will endeavour
to notify the teacher of the result of their applica-
tions by 31 October of the same year.
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WESTERN AUSTRALIAN CATHOLIC SCHOOLS
(ENTERPRISE BARGAINING) AGREEMENT

No. 14 OF 1996.
No. AG 34 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Independent Schools Salaried Officers� Association of

Western Australia, Industrial Union of Workers
and

Norbertine Canons Incorporated.
No. AG 34 of 1997.

Western Australian Catholic Schools (Enterprise
Bargaining) Agreement No. 14 of 1996.

COMMISSIONER A.R. BEECH.
11 February 1997.

Order.
HAVING heard Ms T. Howe and Mr P. Andrew on behalf of
the Applicants and by consent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act,
1979, hereby orders:

THAT the Western Australian Catholic Schools (Enter-
prise Bargaining) Agreement No. 14 of 1996 as filed by
the parties on the 30th day of January 1997 as amended
by the parties be registered on and from the 10th day of
February 1997.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

���

Schedule.

1.�TITLE
This agreement shall be known as the Western Australian

Catholic Schools (Enterprise Bargaining) Agreement No. 14
of 1996 and shall replace the Western Australian Catholic
Schools (Enterprise Bargaining) Agreement No. 14 of 1994.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Parties to the Agreement
4. Scope of Agreement
5. Relationship to Parent Award
6. Term of Agreement
7. Expiration of Agreement
8. No Extra Claims
9. No Duress

10. Objects of the Agreement
11. Conditions of Employment
12. Contract of Service
13. Salaries
14. Location Allowance
15. Promotional Positions
16. Long Service Leave
17. Parental Leave
18. Redundancy Provisions
19. Playground Duty
20. Flexibility in the School Day/Year
21. Professional Development
22. Professional Responsibilities
23. Dispute Avoidance and Grievance Procedure
24. Consultative Provisions
25. Signatures

Schedule 1 Conditions of Employment of Teachers
in Catholic Schools in WA (1996)
Schedule 2 Deferred Salary Scheme

3.�PARTIES TO THE AGREEMENT
This Agreement is made between the Norbertine Canons

Incorporated and the Independent Schools Salaried Officers�
Association of Western Australia, Industrial Union of Work-
ers (the ISSOA), a registered organisation of employees.

4.�SCOPE OF AGREEMENT
(1) This Agreement shall apply to all teachers who are

covered by the provisions of the Independent Schools�
Teachers� Award (1976), as amended.

(2) The number of teachers covered by this agreement is 56.

5.�RELATIONSHIP TO PARENT AWARD
Except as provided by this Agreement, the conditions of

employment of teachers employed in Catholic Schools in
Western Australia will be in accordance with the Independent
Schools� Teachers� Award (1976), as amended.

6.�TERM OF AGREEMENT
This Agreement shall come into effect on and from the 10th

February 1997 and shall expire on the 31st of December 1997.

7.�EXPIRATION OF AGREEMENT
On the expiration of this Agreement and in the absence of

the registration of a subsequent Enterprise Agreement, the
provisions of this Agreement shall prevail for the purposes of
the conditions of employment that will apply to employees
covered by this Agreement.

8.�NO EXTRA CLAIMS
It is a condition of this Agreement that the parties will not

make any further claims with respect to salaries and conditions
during the period of this Agreement unless they are consistent
with the State Wage Fixing Principles.

9.�NO DURESS
This Agreement was not entered into by either of the parties

under duress from the other party or any other person or
persons.

10.�OBJECTS OF THE AGREEMENT
In reaching this agreement the parties have recognised:
Catholicity�

� The need to maintain a just working environment in
which education can be provided in harmony with
the aims, objectives and philosophy of Catholic edu-
cation.

Professionalism�
� A mutual responsibility to protect, develop and en-

hance Catholic education within the State of West-
ern Australia.

� The need to safeguard and enhance the quality of
teaching and learning in Catholic schools in West-
ern Australia and the public perception of it.

Flexibility�
� The variety of educational and managerial arrange-

ments that exist requiring flexibility in the applica-
tion of regulations that govern employment practices.

� The need to consolidate, and develop further, initia-
tives arising out of the award restructuring process.

� Productivity and efficiency have a growing influ-
ence in educational policies and practices.
Schools are expected to do more with the same level
of resources, necessitating productivity and effi-
ciency improvements which may be qualitative rather
than quantitative.

11.�CONDITIONS OF EMPLOYMENT
The parties acknowledge that the document at Schedule 1,

Conditions of Employment of Teachers in Catholic Schools in
WA (1996) is an official statement of the Catholic Education
Commission of Western Australia and as such applies to all
teachers employed in a Catholic school in Western Australia.

The parties are committed to discuss the ongoing
development of the ethos and obligations expected of a teacher
in a Catholic School, consistent with the objects of this
Agreement.

12.�CONTRACT OF SERVICE
(1) When a teacher accepts an appointment within the

Catholic system in Western Australia for the first time, the
appointment is probationary and as such the teacher is subject
to professional appraisal in the second year of employment so
as to confirm ongoing employment.
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(2) (a) Except in the case of a relief or temporary teacher, the
termination of the service of a teacher shall require a minimum
of six weeks� notice by either party to take effect from the close
of school business at the end of the school term.

(b) Provided that the requirements of this subclause may be
waived in part or in whole by mutual agreement between the
teacher and the employer. Any request to waiver such notice
shall not be unreasonably withheld by the employer, where it
is deemed that the teacher has not been able to give the required
notice through no fault of their own.

(c) Subject to the provisions of this subclause, failure to
give the required notice shall make either party liable for the
payment to the other party of an amount equivalent to the
period of notice not given.

(d) The employer reserves the right to withhold or recover
an amount equivalent to the period of notice not given.
However, approval must be obtained from the Director of
Catholic education before such action is proceeded with.

13.�SALARIES
The minimum annual rate of salary payable to teachers

engaged in the classifications prescribed in Clause 11.�
Salaries of the Award shall be:

(1) Payable on and from 1st January 1997�
Step Salary ($)
Step 1 22 769
Step 2 24 102
Step 3 29 149
Step 4 30 796
Step 5 32 015
Step 6 33 935
Step 7 35 249
Step 8 36 838
Step 9 39 426
Step 10 40 638
Step 11 42 320
Step 12 43 763
Step 13 45 493

(2) Notwithstanding subclause (1) of this clause, Senior Teacher
allowances remain payable by reference to Step 13 of the Award.

(3) Notwithstanding the provisions of subclause (5) of Clause
11.�Salaries of the Award, relief teachers employed for five
(5) days or less may be engaged by the day or half day. Half
day is determined as the hours usually worked in a school
prior to or immediately following the lunch break.

(4) From 1st of January 1997, teaching staff who have been
employed within the Catholic system for a minimum of 2 years
may apply to have their salary payments deferred in accordance
with the provisions as outlined in Schedule 2 of this Agreement.

14.�LOCATION ALLOWANCE
Teachers shall be paid the allowance provided for below in

lieu of the allowance prescribed in subclause (1) of Clause
17.�Location Allowances of the Award.

Town Allowance $/week
(Single Rate)

Balgo Hills 72.05
Boulder 6.60
Beagle Bay 65.10
Billiluna 72.05
Broome 47.00
Carnarvon 20.67
Derby 49.00
Esperance 12.69
Gibb River 72.05
Kalgoorlie 6.60
Karratha 49.60
Kununurra 61.50
La-djardar Bay 65.10
Lake Gregory 72.05
Lombadina 65.10
Port Hedland 46.26
Red Hill 61.50
Ringer Soak 72.05
Southern Cross 12.12
Tardun 8.92
Turkey Creek 65.10
Wyndham 60.00
Yagga Yagga 72.05

15.�PROMOTIONAL POSITIONS
(1) The parties are committed to immediately review the

current structure and allowances that apply in both secondary
and primary school promotion positions.

(2) Any agreed restructuring resulting from the review shall
be implemented as soon as possible in 1997.

16.�LONG SERVICE LEAVE
(1) As from 1st January 1995, a teacher�s entitlement to paid

long service leave for each year of service within the Catholic
Education system, will accrue at the following rates:

(a) up to ten years of continuous service, 1.3 weeks for
each year of service;

(b) for each subsequent year, 1.86 weeks for each year
of service.

(2) Subject to subclause (5) of this clause, a teacher who on
or from the 1st day of January 1995 has accrued a minimum
entitlement of ten weeks� long service leave shall be entitled
to take such leave.

(3) For any service prior to the 1st January 1995, the
provisions of long service leave shall be that which is
prescribed under the terms of the Award.

(4) The process required for the taking of leave shall be as
follows:

(a) the employer shall advise the teacher of his/her im-
pending entitlement to take long service leave prior
to the completion of term three in the year preceding
the entitlement becoming due;

(b) the teacher shall advise the employer no later than
the commencement of term four of the preceding
year of their intention or otherwise to take leave;

(c) where an agreement has been reached for the taking
of long service leave and circumstances arise that
necessitates an adjustment of such leave, then any
request for the adjustment shall not be unreasonably
withheld.

(5) Where the continuous service of a teacher during the
period of accrual contains any period which is less than full
time then that teacher�s entitlement to long service leave shall
be subject to a calculation which averages the full time
equivalence of the teacher�s service over the accrual period.

(6) The teacher continues to accrue long service leave
entitlement for any period during which the teacher is absent
on full pay from his/her duties, long service leave does not
accrue for any period exceeding two weeks during which the
teacher is absent on unpaid leave.

(7) (a) For the purposes of calculating long service leave
entitlement the employer shall allow a break of service up to 6
months without penalty to the teacher. Such a break in service
shall be deemed to be �leave without pay� for the purposes of
calculating that teacher�s entitlement.

(b) The provisions of this subclause shall not prevail if a
teacher has been paid a pro-rata payment for accrued long
service leave at the time of the break of service.

(8) Vacation leave observed by the school shall count for
the purposes of calculating a teacher�s entitlement to long
service leave.

(9) Any public holiday which occurs during the period a
teacher is on long service leave shall be treated as part of the
long service leave and extra days in lieu thereof shall not be
granted.

(10) Where a teacher has become entitled to a period of
long service leave in accordance with the clause, the teacher
shall commence such leave as soon as possible after the accrual
date in a manner mutually agreed between the employer and
the teacher by one of the following options:

(a) as a semester, with approved leave without pay for
that portion which exceeds the long service leave
period;

(b) as a term, with the excess entitlement being paid for
in addition to the ordinary payment for such leave.

(Notation: For the purposes of this subclause a semester is
defined as a combination of the school terms 1 and 2 or 3 and
4 respectively.)
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(11) Payment for long service leave shall be made in full
before the teacher goes on leave or by agreement between the
teacher and the employer, at the same time as the teacher�s
salary would have been paid if the teacher had remained at
work in which case the payment shall be made by arrangement
between the teacher and the employer.

(12) Where a teacher has completed at least 7 years� service
and employment is terminated�

(a) by the teacher�s death; or
(b) in any circumstances, other than serious misconduct;

the amount of leave shall be such as has accrued under the
provisions of subclause (1) of this clause.

(13) In the case to which subclause (12) of this clause applies,
and in any case in which the employment of the teacher who has
become entitled to leave hereunder is terminated before such
leave is taken or fully taken the employer shall, upon termination
of employment otherwise than by death, pay to the teacher and
upon termination of employment by death pay to the personal
representative of the teacher upon request by the personal
representative, a sum equivalent to the amount which would have
been payable in respect of the period of leave to which he/she is
entitled or deemed to have been entitled and which would have
been taken but for such termination.

Such payment shall be deemed to have satisfied the
obligation of the employer in respect of leave hereunder.

(14) Accrued long service leave entitlements are portable
between all Catholic schools in Western Australia and those
schools subject to the Catholic Schools Long Service Leave
Interstate Portability Agreement.

17.�PARENTAL LEAVE
The employer will grant parental leave to teachers in

accordance with current minimum provisions as contained in
the Industrial Relations Act 1988 (Commonwealth).

18.�REDUNDANCY PROVISIONS
(1) Should a position in a Catholic school become redundant

then the provisions of
(a) the Industrial Relations Act 1988 (Commonwealth)

and
(b) the Catholic Education Commission of Western Aus-

tralia policy on redundancy shall apply.
(2) In calculating the years of service of a teacher, all

continuous service within Catholic schools in Western
Australia will be considered and not only the service completed
at the current school.

(3) Where a school proposes to make one or more teaching
positions redundant the employer shall make redundancy
payments to the teachers made redundant in accordance with
the following scale:

Period of Service Weeks of severance
pay

Less than 1 year Nil
One year and less than two years 4 weeks
Two years and less than three years 6 weeks
Three years and less than four years 7 weeks
Four years and above 2 weeks per year

of service to a
maximum of 12
weeks.

(4) The parties agree to further negotiate the provisions as
outlined in this clause during the term of this Agreement.

19.�PLAYGROUND DUTY
Where a teacher is required to perform playground

supervision, such supervision shall be so rostered as to allow
a fair and reasonable midday meal break.

20.�FLEXIBILITY IN THE SCHOOL DAY/YEAR
(1) Flexible working hours for teachers may be implemented

at schools where an improved curriculum can be offered, or
more effective and efficient use of resources occurs.

The following criteria shall be applied prior to the
implementation of flexible hours;

(a) a consultative process to occur at school level involv-
ing all stakeholders, including the ISSOA, school de-
cision making groups, parents, students and staff;

(b) issues such as duty of care, health, safety and wel-
fare, equity and other legislative requirements al-
lowed for;

(c) workloads and career aspirations have been consid-
ered;

(d) individual circumstances have been fairly and rea-
sonably considered;

(e) the distribution of hours to be equitable.
(2) Specifically excluded from these flexibility arrangements

are increased working hours for teachers.

21.�PROFESSIONAL DEVELOPMENT
Professional development has as its priority the upgrading

of professional knowledge and skills.
Both the school and the teacher should share the

responsibility of teachers� professional development.
In addition to courses provided in school hours, the parties

accept that courses outside of school hours should be made
available to teachers. Access to such courses should be at the
discretion of the teacher.

22.�PROFESSIONAL RESPONSIBILITIES
(1) The parties recognise that there is a wide range of duties

and responsibilities involved in the profession of teaching.
(2) The parties recognise that the following principles apply

in addressing the fair and reasonable participation of teachers:
(a) Much of the life and culture of the school is derived

from school activities involving teachers and stu-
dents conducted outside regular classroom contact.

(b) The efforts of teachers who contribute significantly to
the life and values of the school should be recognised.

(c) Duty of care responsibilities must be considered in
the planning of all activities conducted by the school.

(d) There will be collaborative planning between school
and staff in the allocation of teachers to all activities
conducted by the school.

(e) The competence, skills and qualifications of teach-
ers, including part-time teachers, will be considered
in the planning and allocating of activities conducted
by the school, having regard for the teacher�s pro-
fessional development and family responsibilities.

(f) Some schools may have expanded educational pro-
grams which may require flexible employment ar-
rangements.

(3) The parties are committed to discussing the implications
of these principles in order to reach a common understanding
in order to support their implementation.

(4) Nothing contained in this clause shall prevent a school
from negotiating with a teacher or teachers, a procedure for
the planning and implementation of the school�s activities
outside regular classroom contact. However, the parties
recommend that it be done having regard to the principles
outlined in this clause.

23.�DISPUTE AVOIDANCE AND GRIEVANCE
PROCEDURES

(1) The objective of these procedures is the avoidance and
resolution of industrial disputation by measures based on
consultation, co-operation and negotiation.

(2) Without prejudice to either party, the parties to this
Agreement shall ensure the continuation of work in accordance
with the Award, this Agreement and the custom and practice
in Catholic Schools in Western Australia.

(3) (a) In the event of any matter arising which is of concern,
the teacher shall discuss this matter with the Principal or his/
her nominee.

(b) If the matter is not resolved at this level, the teacher and/
or the Principal may refer the matter to the Independent Schools
Salaried Officers Association and/or the Catholic Education
Office (Industrial and Community Relations Team).

(In an attempt to resolve the matter it may be necessary to
have formal discussion between the ISSOA and the Director
of Catholic Education in Western Australia.)

(c) If the matter cannot be resolved at this level it may be
referred to the Western Australian Industrial Relations
Commission.
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(4) Nothing contained in this procedure shall prevent the
Secretary of the ISSOA or his/her nominee or the Director of
Catholic Education in Western Australia or his/her nominee
from entering into negotiations at any level either at the request
of any of the parties to the dispute or on their own initiative in
respect of matters in dispute should such action be considered
conducive to achieving resolution of the dispute.

24.�CONSULTATIVE PROVISIONS
In order to pursue the objectives as determined by both teachers

and employers within Catholic schools, the parties have established
a Collaborative Forum to determine, through discussion and
consultation, the strategic industrial and professional priorities for
teachers in the Catholic education system.

25.�SIGNATURES
ENDORSEMENTS
Signed for and on behalf of;
The Independent Schools Salaried Officers� Association of
Western Australia, Industrial Union of Workers
I.J. Sands
The Norbertine Canons Incorporated
Peter J. Stiglich

SCHEDULE I.
CONDITIONS OF EMPLOYMENT OF TEACHERS IN

CATHOLIC SCHOOLS IN WA (1996)
1. The Employing Authority

1.1 In Diocesan accountable schools, the teacher is em-
ployed by the Bishop of the Diocese who delegates
this power to the school board.

1.2 In Order accountable schools the teacher is employed
by the Congregational Leader who may delegate this
authority to a school board or principal.

2. The Fundamental Responsibilities of the Teacher
A teacher is required, under the direction of the Principal, to

contribute actively towards;
2.1 the maintenance of the Catholicity of the school

through a manner of life and stated beliefs which are
in keeping with the teachings of the Catholic Church;

2.2 the promotion of the religious instruction and for-
mation of pupils in accordance with the directives
and requirements of the Catholic Education Com-
mission and the Bishop of the Diocese;

2.3 the undertaking of appropriate accreditation pro-
grams, as required.

3. Duties
The teacher is required to:

3.1 Perform such duties, teaching and non-teaching, as
are customarily rostered and shared by all staff.

3.2 Help ensure the provision of a Catholic perspective
in the activities of the school.

3.3 Model the leadership that is appropriate for all mem-
bers of the school community.

3.4 Keep abreast of current developments in educational
theory and practice.

3.5 Demonstrate a pastoral concern for each member of
the school community.

4. Other Matters
4.1 A fulltime teacher shall, upon application to the prin-

cipal, be permitted to engage in other employment
provided that such employment does not affect the
teacher�s employment and professional responsibili-
ties to the school.

4.2 Any fraudulent misrepresentation in the teacher�s
curriculum vitae, or other documentation presented
to the employer, which impacts on the employment
contract of the teacher may result in the termination
of the employment contract.

4.3 The teacher has the responsibility to advise the em-
ployer of any previous or current criminal convic-
tions or proceedings and acknowledges that the
employer has the right to enquire about such con-
victions or proceedings, provided that the employer
notifies the teacher of any inquiry prior to it being
conducted.

SCHEDULE 2
DEFERRED SALARY SCHEME

(1) Eligibility.
(a) Teaching staff, who have been employed within the

Catholic system for a minimum of two (2) years,
including full time and part time teachers, are eligi-
ble to apply.

(b) Approval of applications will be determined by the
employer based on the needs and requirements of
the school.

(2) Period of Leave.
(a) The period of leave will be for twelve (12) months,

from I January to 31 December.
(b) Participants will not be able to return to a position at

the same school during the 12 month leave period.
(c) Should alternative employment be sought during the

year of leave, the employee is to advise the employer.
(d) Should employment as a teacher be pursued within

a Catholic school, only relief work may be under-
taken by the teacher.

(e) The year of leave, the fifth year, will be taken in
accordance with the conditions as prescribed within
Clause 8�Leave (3), Leave Without Pay of the In-
dependent Schools� Teachers� Award.

(3) Payment of Salary.
(a) During the four year accrual period participants in the

scheme receive 80% of their normal fortnightly salary
and will thus be taxed at this reduced rate of pay. Nor-
mal salary is defined as a teacher�s normal fortnightly
salary plus any associated teaching allowances.
In the fifth year, when leave is taken, the partici-
pants will receive the money contributed over the
four year period. This amount can be paid fortnightly;
in one lump sum payment; or two payments, one in
each of the financial years.

(b) The participant will be taxed only on the amount
actually received, in this case approximately 80% of
the normal salary (including allowances). This is a
significant taxation incentive for participants. It is
recommended that, prior to entering into this scheme,
prospective participants discuss taxation implications
and other related issues with their accountant or fi-
nancial adviser.

(c) It should be noted that interest is not paid on amounts
accumulated during the accrual period. A taxation
ruling prohibits such payment on the basis that peo-
ple taking advantage of a taxation incentive cannot
derive interest on those funds.
Interest accrued will be utilised to offset the admin-
istrative costs of the fund.

(4) Suspension of Contributions.
(a) Participation in the scheme will be suspended dur-

ing any period of unpaid leave. Any period of un-
paid leave will reduce payments into the fund and
therefore proportionately reduce the accrued payment
in the year of leave.

(b) A participant may elect to suspend contributions for
a period of less than twelve months once (1) during
the accrual period. This will also reduce the accrued
payment in the year of leave.

(c) The employer retains the discretionary authority to
approve suspension for a period of twelve (12)
months at the request of the employee. Such a sus-
pension will extend the taking of the year of leave
by one (1) year.

(5) Withdrawal
(a) The participant may withdraw from the scheme at

any time by notifying the employer in writing. It
should be noted that only the exact money paid into
the scheme will be paid in a lump sum on withdrawal
and no interest will be paid on this amount.

(b) The participant who withdraws from the scheme will
be taxed on the lump sum payment and any other
salary received during that financial year. Signifi-
cant taxation implications may, therefore, apply.
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(6) Long Service Leave, Sick Leave and Increment
Entitlements.

(a) A participant in the scheme will accrue the above
entitlements at 100% of the normal accrual rate over
the first four years only. The fifth year, the year of
leave, is a non-accrual period.

(b) If a participant becomes eligible for long service
leave during the fourth year of the deferred salary
scheme, the long service leave entitlement will fur-
ther be deferred and taken in the fifth year of the
scheme or taken in the final term/semester of the
fourth year of the scheme, or the first term/semester
of the sixth year.

(7) Workers� Compensation.

(a) Participants in the scheme are covered by workers�
compensation during the first four years of the
scheme at 100% of their normal salary. A participant
in receipt of workers� compensation during the first
four years may elect to continue in the deferred sal-
ary scheme or suspend their contributions until their
return to full duties.

(b) Any period of suspension due to workers� compen-
sation shall be undertaken in accordance with Clause
4 of this Schedule.

(c) During the fifth year, the year of leave, the partici-
pant is not covered by workers� compensation.

(8) Superannuation.

Contributions are based on 100% of the employee�s normal
salary over the first four years only.

(9) Fund Management.

The scheme will be managed by the Catholic Education
Office. During the four year accrual period, schools will remit
20% of salary foregone to the Office on a two or four weekly
basis. Participants will receive a statement from the Office at
the end of each year showing the amount accumulated in the
scheme. At the beginning of the fifth year, when leave is taken,
the accumulated amount will be forwarded to the participant�s
school for payment through the school�s payroll. All
contributions to the scheme are guaranteed by the Catholic
Education Office of WA.

(10) Portability

(a) Teachers are able to maintain their participation in
the scheme should they transfer their employment
between Catholic schools or to the Catholic Educa-
tion Office.

(b) The employee is obliged to notify the principal prior
to appointment of their participation in the Deferred
Salary Scheme and the date that leave is due to be
taken.

(c) Participation in the Deferred Salary Scheme shall
not impede an application for employment in a
Catholic school.

(11) Implementation Date

(a) The Deferred Salary Scheme shall commence on or
after I January 1997.

(b) Applications are to be forwarded to the Principal by
the close of business 31 August of the year prior to
the year of commencement. Schools will endeavour
to notify the teacher of the result of their applica-
tions by 31 October of the same year.

WESTERN AUSTRALIAN CATHOLIC SCHOOLS
(ENTERPRISE BARGAINING) AGREEMENT

No. 15 OF 1996.
No. AG 39 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Independent Schools Salaried Officers� Association of

Western Australia, Industrial Union of Workers
and

John XXIII College Council Inc.
No. AG 39 of 1997.

Western Australian Catholic Schools (Enterprise
Bargaining) Agreement No. 15 of 1996.

COMMISSIONER A.R. BEECH.
11 February 1997.

Order.
HAVING heard Ms T. Howe and Mr P. Andrew on behalf of
the Applicants and by consent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act,
1979, hereby orders:

THAT the Western Australian Catholic Schools (Enter-
prise Bargaining) Agreement No. 15 of 1996 as filed by
the parties on the 3rd day of February 1997 as amended
by the parties be registered on and from the 10th day of
February 1997.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

���

Schedule.

1.�TITLE
This agreement shall be known as the Western Australian

Catholic Schools (Enterprise Bargaining) Agreement No. 15
of 1996 and shall replace the Western Australian Catholic
Schools (Enterprise Bargaining) Agreement No. 15 of 1994.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Parties to the Agreement
4. Scope of Agreement
5. Relationship to Parent Award
6. Term of Agreement
7. Expiration of Agreement
8. No Extra Claims
9. No Duress

10. Objects of the Agreement
11. Conditions of Employment
12. Contract of Service
13. Salaries
14. Location Allowance
15. Promotional Positions
16. Long Service Leave
17. Parental Leave
18. Redundancy Provisions
19. Playground Duty
20. Flexibility in the School Day/Year
21. Professional Development
22. Professional Responsibilities
23. Dispute Avoidance and Grievance Procedure
24. Consultative Provisions
25. Signatures

Schedule 1 Conditions of Employment of Teachers
in Catholic Schools in WA (1996)
Schedule 2 Deferred Salary Scheme

3.�PARTIES TO THE AGREEMENT
This Agreement is made between John XXIII College

Council Inc. and the Independent Schools Salaried Officers�
Association of Western Australia, Industrial Union of Workers
(the ISSOA), a registered organisation of employees.
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4.�SCOPE OF AGREEMENT
(1) This Agreement shall apply to all teachers who are

covered by the provisions of the Independent Schools�
Teachers� Award (1976), as amended.

(2) The number of teachers covered by this agreement is 90.
5.�RELATIONSHIP TO PARENT AWARD

Except as provided by this Agreement, the conditions of
employment of teachers employed in Catholic Schools in
Western Australia will be in accordance with the Independent
Schools� Teachers� Award (1976), as amended.

6.�TERM OF AGREEMENT
This Agreement shall come into effect on and from the 10th

February 1997 and shall expire on the 31st of December 1997.
7.�EXPIRATION OF AGREEMENT

On the expiration of this Agreement and in the absence of
the registration of a subsequent Enterprise Agreement, the
provisions of this Agreement shall prevail for the purposes of
the conditions of employment that will apply to employees
covered by this Agreement.

8.�NO EXTRA CLAIMS
It is a condition of this Agreement that the parties will not

make any further claims with respect to salaries and conditions
during the period of this Agreement unless they are consistent
with the State Wage Fixing Principles.

9.�NO DURESS
This Agreement was not entered into by either of the parties

under duress from the other party or any other person or
persons.

10.�OBJECTS OF THE AGREEMENT
In reaching this agreement the parties have recognised:
Catholicity�

� The need to maintain a just working environment in
which education can be provided in harmony with
the aims, objectives and philosophy of Catholic edu-
cation.

Professionalism�
� A mutual responsibility to protect, develop and en-

hance Catholic education within the State of West-
ern Australia.

� The need to safeguard and enhance the quality of
teaching and learning in Catholic schools in West-
ern Australia and the public perception of it.

Flexibility�
� The variety of educational and managerial arrange-

ments that exist requiring flexibility in the applica-
tion of regulations that govern employment practices.

� The need to consolidate, and develop further, initia-
tives arising out of the award restructuring process.

� Productivity and efficiency have a growing influ-
ence in educational policies and practices.
Schools are expected to do more with the same level
of resources, necessitating productivity and effi-
ciency improvements which may be qualitative rather
than quantitative.
11.�CONDITIONS OF EMPLOYMENT

The parties acknowledge that the document at Schedule 1,
Conditions of Employment of Teachers in Catholic Schools in
WA (1996) is an official statement of the Catholic Education
Commission of Western Australia and as such applies to all
teachers employed in a Catholic school in Western Australia.

The parties are committed to discuss the ongoing
development of the ethos and obligations expected of a teacher
in a Catholic School, consistent with the objects of this
Agreement.

12.�CONTRACT OF SERVICE
(1) When a teacher accepts an appointment within the

Catholic system in Western Australia for the first time, the
appointment is probationary and as such the teacher is subject
to professional appraisal in the second year of employment so
as to confirm ongoing employment.

(2) (a) Except in the case of a relief or temporary teacher,
the termination of the service of a teacher shall require a

minimum of six weeks� notice by either party to take effect from
the close of school business at the end of the school term.

(b) Provided that the requirements of this subclause may be
waived in part or in whole by mutual agreement between the
teacher and the employer. Any request to waiver such notice
shall not be unreasonably withheld by the employer, where it
is deemed that the teacher has not been able to give the required
notice through no fault of their own.

(c) Subject to the provisions of this subclause, failure to
give the required notice shall make either party liable for the
payment to the other party of an amount equivalent to the
period of notice not given.

(d) The employer reserves the right to withhold or recover
an amount equivalent to the period of notice not given.
However, approval must be obtained from the Director of
Catholic education before such action is proceeded with.

13.�SALARIES
The minimum annual rate of salary payable to teachers

engaged in the classifications prescribed in Clause 11.�
Salaries of the Award shall be:

(1) Payable on and from 1st January 1997�
Step Salary ($)
Step 1 22 769
Step 2 24 102
Step 3 29 149
Step 4 30 796
Step 5 32 015
Step 6 33 935
Step 7 35 249
Step 8 36 838
Step 9 39 426
Step 10 40 638
Step 11 42 320
Step 12 43 763
Step 13 45 493

(2) Notwithstanding subclause (1) of this clause, Senior
Teacher allowances remain payable by reference to Step 13 of
the Award.

(3) Notwithstanding the provisions of subclause (5) of Clause
11.�Salaries of the Award, relief teachers employed for five
(5) days or less may be engaged by the day or half day. Half
day is determined as the hours usually worked in a school
prior to or immediately following the lunch break.

(4) From 1st of January 1997, teaching staff who have been
employed within the Catholic system for a minimum of 2 years
may apply to have their salary payments deferred in accordance
with the provisions as outlined in Schedule 2 of this Agreement.

14.�LOCATION ALLOWANCE
Teachers shall be paid the allowance provided for below in

lieu of the allowance prescribed in subclause (1) of Clause
17.�Location Allowances of the Award.

Town Allowance $/week
(Single Rate)

Balgo Hills 72.05
Boulder 6.60
Beagle Bay 65.10
Billiluna 72.05
Broome 47.00
Carnarvon 20.67
Derby 49.00
Esperance 12.69
Gibb River 72.05
Kalgoorlie 6.60
Karratha 49.60
Kununurra 61.50
La-djardar Bay 65.10
Lake Gregory 72.05
Lombadina 65.10
Port Hedland 46.26
Red Hill 61.50
Ringer Soak 72.05
Southern Cross 12.12
Tardun 8.92
Turkey Creek 65.10
Wyndham 60.00
Yagga Yagga 72.05
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15.�PROMOTIONAL POSITIONS
(1) The parties are committed to immediately review the

current structure and allowances that apply in both secondary
and primary school promotion positions.

(2) Any agreed restructuring resulting from the review shall
be implemented as soon as possible in 1997.

16.�LONG SERVICE LEAVE
(1) As from 1st January 1995, a teacher�s entitlement to paid

long service leave for each year of service within the Catholic
Education system, will accrue at the following rates:

(a) up to ten years of continuous service, 1.3 weeks for
each year of service;

(b) for each subsequent year, 1.86 weeks for each year
of service.

(2) Subject to subclause (5) of this clause, a teacher who on
or from the 1st day of January 1995 has accrued a minimum
entitlement of ten weeks� long service leave shall be entitled
to take such leave.

(3) For any service prior to the 1st January 1995, the
provisions of long service leave shall be that which is
prescribed under the terms of the Award.

(4) The process required for the taking of leave shall be as
follows:

(a) the employer shall advise the teacher of his/her im-
pending entitlement to take long service leave prior
to the completion of term three in the year preceding
the entitlement becoming due;

(b) the teacher shall advise the employer no later than
the commencement of term four of the preceding
year of their intention or otherwise to take leave;

(c) where an agreement has been reached for the taking
of long service leave and circumstances arise that
necessitates an adjustment of such leave, then any
request for the adjustment shall not be unreasonably
withheld.

(5) Where the continuous service of a teacher during the
period of accrual contains any period which is less than full
time then that teacher�s entitlement to long service leave shall
be subject to a calculation which averages the full time
equivalence of the teacher�s service over the accrual period.

(6) The teacher continues to accrue long service leave
entitlement for any period during which the teacher is absent
on full pay from his/her duties, long service leave does not
accrue for any period exceeding two weeks during which the
teacher is absent on unpaid leave.

(7) (a) For the purposes of calculating long service leave
entitlement the employer shall allow a break of service up to 6
months without penalty to the teacher. Such a break in service
shall be deemed to be �leave without pay� for the purposes of
calculating that teacher�s entitlement.

(b) The provisions of this subclause shall not prevail if a
teacher has been paid a pro-rata payment for accrued long
service leave at the time of the break of service.

(8) Vacation leave observed by the school shall count for
the purposes of calculating a teacher�s entitlement to long
service leave.

(9) Any public holiday which occurs during the period a teacher
is on long service leave shall be treated as part of the long service
leave and extra days in lieu thereof shall not be granted.

(10) Where a teacher has become entitled to a period of
long service leave in accordance with the clause, the teacher
shall commence such leave as soon as possible after the accrual
date in a manner mutually agreed between the employer and
the teacher by one of the following options:

(a) as a semester, with approved leave without pay for
that portion which exceeds the long service leave
period;

(b) as a term, with the excess entitlement being paid for
in addition to the ordinary payment for such leave.

(Notation: For the purposes of this subclause a semester is
defined as a combination of the school terms 1 and 2 or 3 and
4 respectively.)

(11) Payment for long service leave shall be made in full
before the teacher goes on leave or by agreement between the

teacher and the employer, at the same time as the teacher�s
salary would have been paid if the teacher had remained at
work in which case the payment shall be made by arrangement
between the teacher and the employer.

(12) Where a teacher has completed at least 7 years� service
and employment is terminated�

(a) by the teacher�s death; or
(b) in any circumstances, other than serious misconduct;

the amount of leave shall be such as has accrued under the
provisions of subclause (1) of this clause.

(13) In the case to which subclause (12) of this clause applies,
and in any case in which the employment of the teacher who
has become entitled to leave hereunder is terminated before
such leave is taken or fully taken the employer shall, upon
termination of employment otherwise than by death, pay to
the teacher and upon termination of employment by death pay
to the personal representative of the teacher upon request by
the personal representative, a sum equivalent to the amount
which would have been payable in respect of the period of
leave to which he/she is entitled or deemed to have been
entitled and which would have been taken but for such
termination.

Such payment shall be deemed to have satisfied the
obligation of the employer in respect of leave hereunder.

(14) Accrued long service leave entitlements are portable
between all Catholic schools in Western Australia and those
schools subject to the Catholic Schools Long Service Leave
Interstate Portability Agreement.

17.�PARENTAL LEAVE
The employer will grant parental leave to teachers in

accordance with current minimum provisions as contained in
the Industrial Relations Act 1988 (Commonwealth).

18.�REDUNDANCY PROVISIONS
(1) Should a position in a Catholic school become redundant

then the provisions of
(a) the Industrial Relations Act 1988 (Commonwealth)

and
(b) the Catholic Education Commission of Western Aus-

tralia policy on redundancy shall apply.
(2) In calculating the years of service of a teacher, all

continuous service within Catholic schools in Western
Australia will be considered and not only the service completed
at the current school.

(3) Where a school proposes to make one or more teaching
positions redundant the employer shall make redundancy
payments to the teachers made redundant in accordance with
the following scale:

Period of Service Weeks of severance
pay

Less than 1 year Nil
One year and less than two years 4 weeks
Two years and less than three years 6 weeks
Three years and less than four years 7 weeks
Four years and above 2 weeks per year

of service to a
maximum of 12
weeks.

(4) The parties agree to further negotiate the provisions as
outlined in this clause during the term of this Agreement.

19.�PLAYGROUND DUTY
Where a teacher is required to perform playground

supervision, such supervision shall be so rostered as to allow
a fair and reasonable midday meal break.

20.�FLEXIBILITY IN THE SCHOOL DAY/YEAR
(1) Flexible working hours for teachers may be implemented

at schools where an improved curriculum can be offered, or
more effective and efficient use of resources occurs.

The following criteria shall be applied prior to the
implementation of flexible hours;

(a) a consultative process to occur at school level in-
volving all stakeholders, including the ISSOA,
school decision making groups, parents, students and
staff;
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(b) issues such as duty of care, health, safety and wel-
fare, equity and other legislative requirements al-
lowed for;

(c) workloads and career aspirations have been consid-
ered;

(d) individual circumstances have been fairly and rea-
sonably considered;

(e) the distribution of hours to be equitable.
(2) Specifically excluded from these flexibility arrangements

are increased working hours for teachers.

21.�PROFESSIONAL DEVELOPMENT
Professional development has as its priority the upgrading

of professional knowledge and skills.
Both the school and the teacher should share the

responsibility of teachers� professional development.
In addition to courses provided in school hours, the parties

accept that courses outside of school hours should be made
available to teachers. Access to such courses should be at the
discretion of the teacher.

22.�PROFESSIONAL RESPONSIBILITIES
(1) The parties recognise that there is a wide range of duties

and responsibilities involved in the profession of teaching.
(2) The parties recognise that the following principles apply

in addressing the fair and reasonable participation of teachers:
(a) Much of the life and culture of the school is derived

from school activities involving teachers and stu-
dents conducted outside regular classroom contact.

(b) The efforts of teachers who contribute significantly to
the life and values of the school should be recognised.

(c) Duty of care responsibilities must be considered in
the planning of all activities conducted by the school.

(d) There will be collaborative planning between school
and staff in the allocation of teachers to all activities
conducted by the school.

(e) The competence, skills and qualifications of teach-
ers, including part-time teachers, will be considered
in the planning and allocating of activities conducted
by the school, having regard for the teacher�s pro-
fessional development and family responsibilities.

(f) Some schools may have expanded educational pro-
grams which may require flexible employment ar-
rangements.

(3) The parties are committed to discussing the implications
of these principles in order to reach a common understanding
in order to support their implementation.

(4) Nothing contained in this clause shall prevent a school
from negotiating with a teacher or teachers, a procedure for
the planning and implementation of the school�s activities
outside regular classroom contact. However, the parties
recommend that it be done having regard to the principles
outlined in this clause.

23.�DISPUTE AVOIDANCE AND GRIEVANCE
PROCEDURES

(1) The objective of these procedures is the avoidance and
resolution of industrial disputation by measures based on
consultation, co-operation and negotiation.

(2) Without prejudice to either party, the parties to this
Agreement shall ensure the continuation of work in accordance
with the Award, this Agreement and the custom and practice
in Catholic Schools in Western Australia.

(3) (a) In the event of any matter arising which is of concern,
the teacher shall discuss this matter with the Principal or his/
her nominee.

(b) If the matter is not resolved at this level, the teacher and/
or the Principal may refer the matter to the Independent Schools
Salaried Officers Association and/or the Catholic Education
Office (Industrial and Community Relations Team).

(In an attempt to resolve the matter it may be necessary to
have formal discussion between the ISSOA and the Director
of Catholic Education in Western Australia.)

(c) If the matter cannot be resolved at this level it may be
referred to the Western Australian Industrial Relations
Commission.

(4) Nothing contained in this procedure shall prevent the
Secretary of the ISSOA or his/her nominee or the Director of
Catholic Education in Western Australia or his/her nominee
from entering into negotiations at any level either at the request
of any of the parties to the dispute or on their own initiative in
respect of matters in dispute should such action be considered
conducive to achieving resolution of the dispute.

24.�CONSULTATIVE PROVISIONS
In order to pursue the objectives as determined by both teachers

and employers within Catholic schools, the parties have established
a Collaborative Forum to determine, through discussion and
consultation, the strategic industrial and professional priorities for
teachers in the Catholic education system.

25.�SIGNATURES
ENDORSEMENTS
Signed for and on behalf of;
The Independent Schools Salaried Officers� Association
of Western Australia, Industrial Union of Workers
T.I. Howe
John XXIII College Council Inc.
G. Clune

SCHEDULE I.
CONDITIONS OF EMPLOYMENT OF TEACHERS IN

CATHOLIC SCHOOLS IN WA (1996)
1. The Employing Authority

1.1 In Diocesan accountable schools, the teacher is em-
ployed by the Bishop of the Diocese who delegates
this power to the school board.

1.2 In Order accountable schools the teacher is employed
by the Congregational Leader who may delegate this
authority to a school board or principal.

2. The Fundamental Responsibilities of the Teacher
A teacher is required, under the direction of the Principal, to

contribute actively towards;
2.1 the maintenance of the Catholicity of the school

through a manner of life and stated beliefs which are
in keeping with the teachings of the Catholic Church;

2.2 the promotion of the religious instruction and for-
mation of pupils in accordance with the directives
and requirements of the Catholic Education Com-
mission and the Bishop of the Diocese;

2.3 the undertaking of appropriate accreditation pro-
grams, as required.

3. Duties
The teacher is required to:

3.1 Perform such duties, teaching and non-teaching, as
are customarily rostered and shared by all staff.

3.2 Help ensure the provision of a Catholic perspective
in the activities of the school.

3.3 Model the leadership that is appropriate for all mem-
bers of the school community.

3.4 Keep abreast of current developments in educational
theory and practice.

3.5 Demonstrate a pastoral concern for each member of
the school community.

4. Other Matters
4.1 A fulltime teacher shall, upon application to the prin-

cipal, be permitted to engage in other employment
provided that such employment does not affect the
teacher�s employment and professional responsibili-
ties to the school.

4.2 Any fraudulent misrepresentation in the teacher�s
curriculum vitae, or other documentation presented
to the employer, which impacts on the employment
contract of the teacher may result in the termination
of the employment contract.

4.3 The teacher has the responsibility to advise the em-
ployer of any previous or current criminal convic-
tions or proceedings and acknowledges that the
employer has the right to enquire about such con-
victions or proceedings, provided that the employer
notifies the teacher of any inquiry prior to it being
conducted.
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SCHEDULE 2
DEFERRED SALARY SCHEME

(1) Eligibility.
(a) Teaching staff, who have been employed within the

Catholic system for a minimum of two (2) years,
including full time and part time teachers, are eligi-
ble to apply.

(b) Approval of applications will be determined by the
employer based on the needs and requirements of
the school.

(2) Period of Leave.
(a) The period of leave will be for twelve (12) months,

from I January to 31 December.
(b) Participants will not be able to return to a position at

the same school during the 12 month leave period.
(c) Should alternative employment be sought during

the year of leave, the employee is to advise the
employer.

(d) Should employment as a teacher be pursued within
a Catholic school, only relief work may be under-
taken by the teacher.

(e) The year of leave, the fifth year, will be taken in
accordance with the conditions as prescribed within
Clause 8�Leave (3), Leave Without Pay of the In-
dependent Schools� Teachers� Award.

(3) Payment of Salary.
(a) During the four year accrual period participants in

the scheme receive 80% of their normal fortnightly
salary and will thus be taxed at this reduced rate of
pay. Normal salary is defined as a teacher�s normal
fortnightly salary plus any associated teaching al-
lowances.
In the fifth year, when leave is taken, the partici-
pants will receive the money contributed over the
four year period. This amount can be paid fortnightly;
in one lump sum payment; or two payments, one in
each of the financial years.

(b) The participant will be taxed only on the amount
actually received, in this case approximately 80% of
the normal salary (including allowances). This is a
significant taxation incentive for participants. It is
recommended that, prior to entering into this scheme,
prospective participants discuss taxation implications
and other related issues with their accountant or fi-
nancial adviser.

(c) It should be noted that interest is not paid on amounts
accumulated during the accrual period. A taxation
ruling prohibits such payment on the basis that peo-
ple taking advantage of a taxation incentive cannot
derive interest on those funds.
Interest accrued will be utilised to offset the admin-
istrative costs of the fund.

(4) Suspension of Contributions.
(a) Participation in the scheme will be suspended dur-

ing any period of unpaid leave. Any period of un-
paid leave will reduce payments into the fund and
therefore proportionately reduce the accrued payment
in the year of leave.

(b) A participant may elect to suspend contributions for
a period of less than twelve months once (1) during
the accrual period. This will also reduce the accrued
payment in the year of leave.

(c) The employer retains the discretionary authority to
approve suspension for a period of twelve (12)
months at the request of the employee. Such a sus-
pension will extend the taking of the year of leave
by one (1) year.

(5) Withdrawal
(a) The participant may withdraw from the scheme at

any time by notifying the employer in writing. It
should be noted that only the exact money paid into
the scheme will be paid in a lump sum on withdrawal
and no interest will be paid on this amount.

(b) The participant who withdraws from the scheme will
be taxed on the lump sum payment and any other
salary received during that financial year. Signifi-
cant taxation implications may, therefore, apply.

(6) Long Service Leave, Sick Leave and Increment
Entitlements.

(a) A participant in the scheme will accrue the above
entitlements at 100% of the normal accrual rate over
the first four years only. The fifth year, the year of
leave, is a non-accrual period.

(b) If a participant becomes eligible for long service
leave during the fourth year of the deferred salary
scheme, the long service leave entitlement will fur-
ther be deferred and taken in the fifth year of the
scheme or taken in the final term/semester of the
fourth year of the scheme, or the first term/semester
of the sixth year.

(7) Workers� Compensation.

(a) Participants in the scheme are covered by workers�
compensation during the first four years of the
scheme at 100% of their normal salary. A participant
in receipt of workers� compensation during the first
four years may elect to continue in the deferred sal-
ary scheme or suspend their contributions until their
return to full duties.

(b) Any period of suspension due to workers� compen-
sation shall be undertaken in accordance with Clause
4 of this Schedule.

(c) During the fifth year, the year of leave, the partici-
pant is not covered by workers� compensation.

(8) Superannuation.

Contributions are based on 100% of the employee�s normal
salary over the first four years only.

(9) Fund Management.

The scheme will be managed by the Catholic Education
Office. During the four year accrual period, schools will remit
20% of salary foregone to the Office on a two or four weekly
basis. Participants will receive a statement from the Office at
the end of each year showing the amount accumulated in the
scheme. At the beginning of the fifth year, when leave is taken,
the accumulated amount will be forwarded to the participant�s
school for payment through the school�s payroll. All
contributions to the scheme are guaranteed by the Catholic
Education Office of WA.

(10) Portability

(a) Teachers are able to maintain their participation in
the scheme should they transfer their employment
between Catholic schools or to the Catholic Educa-
tion Office.

(b) The employee is obliged to notify the principal prior
to appointment of their participation in the Deferred
Salary Scheme and the date that leave is due to be
taken.

(c) Participation in the Deferred Salary Scheme shall
not impede an application for employment in a
Catholic school.

(11) Implementation Date

(a) The Deferred Salary Scheme shall commence on or
after I January 1997.

(b) Applications are to be forwarded to the Principal by
the close of business 31 August of the year prior to
the year of commencement. Schools will endeavour
to notify the teacher of the result of their applica-
tions by 31 October of the same year.
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WESTERN AUSTRALIAN CATHOLIC SCHOOLS
(ENTERPRISE BARGAINING) AGREEMENT

No. 16 OF 1996.
No. AG 35 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Independent Schools Salaried Officers� Association of

Western Australia, Industrial Union of Workers
and

Congregation of Presentation Sisters WA Inc.
No. AG 35 of 1997.

Western Australian Catholic Schools (Enterprise
Bargaining) Agreement No. 16 of 1996.

COMMISSIONER A.R. BEECH.
11 February 1997.

Order.
HAVING heard Ms T. Howe and Mr P. Andrew on behalf of
the Applicants and by consent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act,
1979, hereby orders:

THAT the Western Australian Catholic Schools (Enter-
prise Bargaining) Agreement No. 16 of 1996 as filed by
the parties on the 30th day of January 1997 as amended
by the parties be registered on and from the 10th day of
February 1997.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

���

Schedule.

1.�TITLE
This agreement shall be known as the Western Australian

Catholic Schools (Enterprise Bargaining) Agreement No. 16
of 1996 and shall replace the Western Australian Catholic
Schools (Enterprise Bargaining) Agreement No. 16 of 1994.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Parties to the Agreement
4. Scope of Agreement
5. Relationship to Parent Award
6. Term of Agreement
7. Expiration of Agreement
8. No Extra Claims
9. No Duress

10. Objects of the Agreement
11. Conditions of Employment
12. Contract of Service
13. Salaries
14. Location Allowance
15. Promotional Positions
16. Long Service Leave
17. Parental Leave
18. Redundancy Provisions
19. Playground Duty
20. Flexibility in the School Day/Year
21. Professional Development
22. Professional Responsibilities
23. Dispute Avoidance and Grievance Procedure
24. Consultative Provisions
25. Signatures

Schedule 1 Conditions of Employment of Teachers
in Catholic Schools in WA (1996)
Schedule 2 Deferred Salary Scheme

3.�PARTIES TO THE AGREEMENT
This Agreement is made between the Congregation of

Presentation Sisters WA Inc. and the Independent Schools
Salaried Officers� Association of Western Australia, Industrial
Union of Workers (the ISSOA), a registered organisation of
employees.

4.�SCOPE OF AGREEMENT
(1) This Agreement shall apply to all teachers who are

covered by the provisions of the Independent Schools�
Teachers� Award (1976), as amended.

(2) The number of teachers covered by this agreement is 79.

5.�RELATIONSHIP TO PARENT AWARD
Except as provided by this Agreement, the conditions of

employment of teachers employed in Catholic Schools in
Western Australia will be in accordance with the Independent
Schools� Teachers� Award (1976), as amended.

6.�TERM OF AGREEMENT
This Agreement shall come into effect on and from the 10th

February 1997 and shall expire on the 31st of December 1997.

7.�EXPIRATION OF AGREEMENT
On the expiration of this Agreement and in the absence of

the registration of a subsequent Enterprise Agreement, the
provisions of this Agreement shall prevail for the purposes of
the conditions of employment that will apply to employees
covered by this Agreement.

8.�NO EXTRA CLAIMS
It is a condition of this Agreement that the parties will not

make any further claims with respect to salaries and conditions
during the period of this Agreement unless they are consistent
with the State Wage Fixing Principles.

9.�NO DURESS
This Agreement was not entered into by either of the parties

under duress from the other party or any other person or
persons.

10.�OBJECTS OF THE AGREEMENT
In reaching this agreement the parties have recognised:
Catholicity�

� The need to maintain a just working environment in
which education can be provided in harmony with
the aims, objectives and philosophy of Catholic edu-
cation.

Professionalism�
� A mutual responsibility to protect, develop and en-

hance Catholic education within the State of West-
ern Australia.

� The need to safeguard and enhance the quality of
teaching and learning in Catholic schools in West-
ern Australia and the public perception of it.

Flexibility�
� The variety of educational and managerial arrange-

ments that exist requiring flexibility in the applica-
tion of regulations that govern employment practices.

� The need to consolidate, and develop further, initia-
tives arising out of the award restructuring process.

� Productivity and efficiency have a growing influ-
ence in educational policies and practices.
Schools are expected to do more with the same level
of resources, necessitating productivity and effi-
ciency improvements which may be qualitative rather
than quantitative.

11.�CONDITIONS OF EMPLOYMENT
The parties acknowledge that the document at Schedule 1,

Conditions of Employment of Teachers in Catholic Schools in
WA (1996) is an official statement of the Catholic Education
Commission of Western Australia and as such applies to all
teachers employed in a Catholic school in Western Australia.

The parties are committed to discuss the ongoing
development of the ethos and obligations expected of a teacher
in a Catholic School, consistent with the objects of this
Agreement.

12.�CONTRACT OF SERVICE
(1) When a teacher accepts an appointment within the

Catholic system in Western Australia for the first time, the
appointment is probationary and as such the teacher is subject
to professional appraisal in the second year of employment so
as to confirm ongoing employment.
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(2) (a) Except in the case of a relief or temporary teacher, the
termination of the service of a teacher shall require a minimum
of six weeks� notice by either party to take effect from the close
of school business at the end of the school term.

(b) Provided that the requirements of this subclause may be
waived in part or in whole by mutual agreement between the
teacher and the employer. Any request to waiver such notice
shall not be unreasonably withheld by the employer, where it
is deemed that the teacher has not been able to give the required
notice through no fault of their own.

(c) Subject to the provisions of this subclause, failure to
give the required notice shall make either party liable for the
payment to the other party of an amount equivalent to the
period of notice not given.

(d) The employer reserves the right to withhold or recover
an amount equivalent to the period of notice not given.
However, approval must be obtained from the Director of
Catholic education before such action is proceeded with.

13.�SALARIES
The minimum annual rate of salary payable to teachers

engaged in the classifications prescribed in Clause 11.�
Salaries of the Award shall be:

(1) Payable on and from 1st January 1997�
Step Salary ($)
Step 1 22 769
Step 2 24 102
Step 3 29 149
Step 4 30 796
Step 5 32 015
Step 6 33 935
Step 7 35 249
Step 8 36 838
Step 9 39 426
Step 10 40 638
Step 11 42 320
Step 12 43 763
Step 13 45 493

(2) Notwithstanding subclause (1) of this clause, Senior Teacher
allowances remain payable by reference to Step 13 of the Award.

(3) Notwithstanding the provisions of subclause (5) of Clause
11.�Salaries of the Award, relief teachers employed for five
(5) days or less may be engaged by the day or half day. Half
day is determined as the hours usually worked in a school
prior to or immediately following the lunch break.

(4) From 1st of January 1997, teaching staff who have been
employed within the Catholic system for a minimum of 2 years
may apply to have their salary payments deferred in accordance
with the provisions as outlined in Schedule 2 of this Agreement.

14.�LOCATION ALLOWANCE
Teachers shall be paid the allowance provided for below in

lieu of the allowance prescribed in subclause (1) of Clause
17.�Location Allowances of the Award.

Town Allowance $/week
(Single Rate)

Balgo Hills 72.05
Boulder 6.60
Beagle Bay 65.10
Billiluna 72.05
Broome 47.00
Carnarvon 20.67
Derby 49.00
Esperance 12.69
Gibb River 72.05
Kalgoorlie 6.60
Karratha 49.60
Kununurra 61.50
La-djardar Bay 65.10
Lake Gregory 72.05
Lombadina 65.10
Port Hedland 46.26
Red Hill 61.50
Ringer Soak 72.05
Southern Cross 12.12
Tardun 8.92
Turkey Creek 65.10
Wyndham 60.00
Yagga Yagga 72.05

15.�PROMOTIONAL POSITIONS
(1) The parties are committed to immediately review the

current structure and allowances that apply in both secondary
and primary school promotion positions.

(2) Any agreed restructuring resulting from the review shall
be implemented as soon as possible in 1997.

16.�LONG SERVICE LEAVE
(1) As from 1st January 1995, a teacher�s entitlement to paid

long service leave for each year of service within the Catholic
Education system, will accrue at the following rates:

(a) up to ten years of continuous service, 1.3 weeks for
each year of service;

(b) for each subsequent year, 1.86 weeks for each year
of service.

(2) Subject to subclause (5) of this clause, a teacher who on
or from the 1st day of January 1995 has accrued a minimum
entitlement of ten weeks� long service leave shall be entitled
to take such leave.

(3) For any service prior to the 1st January 1995, the
provisions of long service leave shall be that which is
prescribed under the terms of the Award.

(4) The process required for the taking of leave shall be as
follows:

(a) the employer shall advise the teacher of his/her im-
pending entitlement to take long service leave prior
to the completion of term three in the year preceding
the entitlement becoming due;

(b) the teacher shall advise the employer no later than
the commencement of term four of the preceding
year of their intention or otherwise to take leave;

(c) where an agreement has been reached for the taking
of long service leave and circumstances arise that
necessitates an adjustment of such leave, then any
request for the adjustment shall not be unreasonably
withheld.

(5) Where the continuous service of a teacher during the
period of accrual contains any period which is less than full
time then that teacher�s entitlement to long service leave shall
be subject to a calculation which averages the full time
equivalence of the teacher�s service over the accrual period.

(6) The teacher continues to accrue long service leave
entitlement for any period during which the teacher is absent
on full pay from his/her duties, long service leave does not
accrue for any period exceeding two weeks during which the
teacher is absent on unpaid leave.

(7) (a) For the purposes of calculating long service leave
entitlement the employer shall allow a break of service up to 6
months without penalty to the teacher. Such a break in service
shall be deemed to be �leave without pay� for the purposes of
calculating that teacher�s entitlement.

(b) The provisions of this subclause shall not prevail if a
teacher has been paid a pro-rata payment for accrued long
service leave at the time of the break of service.

(8) Vacation leave observed by the school shall count for
the purposes of calculating a teacher�s entitlement to long
service leave.

(9) Any public holiday which occurs during the period a
teacher is on long service leave shall be treated as part of the
long service leave and extra days in lieu thereof shall not be
granted.

(10) Where a teacher has become entitled to a period of
long service leave in accordance with the clause, the teacher
shall commence such leave as soon as possible after the accrual
date in a manner mutually agreed between the employer and
the teacher by one of the following options:

(a) as a semester, with approved leave without pay for
that portion which exceeds the long service leave
period;

(b) as a term, with the excess entitlement being paid for
in addition to the ordinary payment for such leave.

(Notation: For the purposes of this subclause a semester is
defined as a combination of the school terms 1 and 2 or 3 and
4 respectively.)
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(11) Payment for long service leave shall be made in full
before the teacher goes on leave or by agreement between the
teacher and the employer, at the same time as the teacher�s
salary would have been paid if the teacher had remained at
work in which case the payment shall be made by arrangement
between the teacher and the employer.

(12) Where a teacher has completed at least 7 years� service
and employment is terminated�

(a) by the teacher�s death; or
(b) in any circumstances, other than serious misconduct;

the amount of leave shall be such as has accrued under the
provisions of subclause (1) of this clause.

(13) In the case to which subclause (12) of this clause applies,
and in any case in which the employment of the teacher who
has become entitled to leave hereunder is terminated before
such leave is taken or fully taken the employer shall, upon
termination of employment otherwise than by death, pay to
the teacher and upon termination of employment by death pay
to the personal representative of the teacher upon request by
the personal representative, a sum equivalent to the amount
which would have been payable in respect of the period of
leave to which he/she is entitled or deemed to have been
entitled and which would have been taken but for such
termination.

Such payment shall be deemed to have satisfied the
obligation of the employer in respect of leave hereunder.

(14) Accrued long service leave entitlements are portable
between all Catholic schools in Western Australia and those
schools subject to the Catholic Schools Long Service Leave
Interstate Portability Agreement.

17.�PARENTAL LEAVE
The employer will grant parental leave to teachers in

accordance with current minimum provisions as contained in
the Industrial Relations Act 1988 (Commonwealth).

18.�REDUNDANCY PROVISIONS
(1) Should a position in a Catholic school become redundant

then the provisions of
(a) the Industrial Relations Act 1988 (Commonwealth)

and
(b) the Catholic Education Commission of Western Aus-

tralia policy on redundancy shall apply.
(2) In calculating the years of service of a teacher, all

continuous service within Catholic schools in Western
Australia will be considered and not only the service completed
at the current school.

(3) Where a school proposes to make one or more teaching
positions redundant the employer shall make redundancy
payments to the teachers made redundant in accordance with
the following scale:

Period of Service Weeks of severance
pay

Less than 1 year Nil
One year and less than two years 4 weeks
Two years and less than three years 6 weeks
Three years and less than four years 7 weeks
Four years and above 2 weeks per year

of service to a
maximum of 12
weeks.

(4) The parties agree to further negotiate the provisions as
outlined in this clause during the term of this Agreement.

19.�PLAYGROUND DUTY
Where a teacher is required to perform playground

supervision, such supervision shall be so rostered as to allow
a fair and reasonable midday meal break.

20.�FLEXIBILITY IN THE SCHOOL DAY/YEAR
(1) Flexible working hours for teachers may be implemented

at schools where an improved curriculum can be offered, or
more effective and efficient use of resources occurs.

The following criteria shall be applied prior to the
implementation of flexible hours;

(a) a consultative process to occur at school level in-
volving all stakeholders, including the ISSOA,

school decision making groups, parents, students and
staff;

(b) issues such as duty of care, health, safety and wel-
fare, equity and other legislative requirements al-
lowed for;

(c) workloads and career aspirations have been consid-
ered;

(d) individual circumstances have been fairly and rea-
sonably considered;

(e) the distribution of hours to be equitable.
(2) Specifically excluded from these flexibility arrangements

are increased working hours for teachers.

21.�PROFESSIONAL DEVELOPMENT
Professional development has as its priority the upgrading

of professional knowledge and skills.
Both the school and the teacher should share the

responsibility of teachers� professional development.
In addition to courses provided in school hours, the parties

accept that courses outside of school hours should be made
available to teachers. Access to such courses should be at the
discretion of the teacher.

22.�PROFESSIONAL RESPONSIBILITIES
(1) The parties recognise that there is a wide range of duties

and responsibilities involved in the profession of teaching.
(2) The parties recognise that the following principles apply

in addressing the fair and reasonable participation of teachers:
(a) Much of the life and culture of the school is derived

from school activities involving teachers and stu-
dents conducted outside regular classroom contact.

(b) The efforts of teachers who contribute significantly
to the life and values of the school should be recog-
nised.

(c) Duty of care responsibilities must be considered in
the planning of all activities conducted by the school.

(d) There will be collaborative planning between school
and staff in the allocation of teachers to all activities
conducted by the school.

(e) The competence, skills and qualifications of teach-
ers, including part-time teachers, will be considered
in the planning and allocating of activities conducted
by the school, having regard for the teacher�s pro-
fessional development and family responsibilities.

(f) Some schools may have expanded educational pro-
grams which may require flexible employment ar-
rangements.

(3) The parties are committed to discussing the implications
of these principles in order to reach a common understanding
in order to support their implementation.

(4) Nothing contained in this clause shall prevent a school
from negotiating with a teacher or teachers, a procedure for
the planning and implementation of the school�s activities
outside regular classroom contact. However, the parties
recommend that it be done having regard to the principles
outlined in this clause.

23.�DISPUTE AVOIDANCE AND GRIEVANCE
PROCEDURES

(1) The objective of these procedures is the avoidance and
resolution of industrial disputation by measures based on
consultation, co-operation and negotiation.

(2) Without prejudice to either party, the parties to this
Agreement shall ensure the continuation of work in accordance
with the Award, this Agreement and the custom and practice
in Catholic Schools in Western Australia.

(3) (a) In the event of any matter arising which is of concern,
the teacher shall discuss this matter with the Principal or his/
her nominee.

(b) If the matter is not resolved at this level, the teacher and/
or the Principal may refer the matter to the Independent Schools
Salaried Officers Association and/or the Catholic Education
Office (Industrial and Community Relations Team).

(In an attempt to resolve the matter it may be necessary to
have formal discussion between the ISSOA and the Director
of Catholic Education in Western Australia.)
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(c) If the matter cannot be resolved at this level it may be
referred to the Western Australian Industrial Relations
Commission.

(4) Nothing contained in this procedure shall prevent the
Secretary of the ISSOA or his/her nominee or the Director of
Catholic Education in Western Australia or his/her nominee
from entering into negotiations at any level either at the request
of any of the parties to the dispute or on their own initiative in
respect of matters in dispute should such action be considered
conducive to achieving resolution of the dispute.

24.�CONSULTATIVE PROVISIONS
In order to pursue the objectives as determined by both

teachers and employers within Catholic schools, the parties
have established a Collaborative Forum to determine, through
discussion and consultation, the strategic industrial and
professional priorities for teachers in the Catholic education
system.

25.�SIGNATURES
ENDORSEMENTS
Signed for and on behalf of;
The Independent Schools Salaried Officers� Association of
Western Australia, Industrial Union of Workers
I.J. Sands
The Congregation of Presentation Sisters WA Inc.
Sr Anna Fewer

SCHEDULE I.
CONDITIONS OF EMPLOYMENT OF TEACHERS IN

CATHOLIC SCHOOLS IN WA (1996)
1. The Employing Authority

1.1 In Diocesan accountable schools, the teacher is em-
ployed by the Bishop of the Diocese who delegates
this power to the school board.

1.2 In Order accountable schools the teacher is employed
by the Congregational Leader who may delegate this
authority to a school board or principal.

2. The Fundamental Responsibilities of the Teacher
A teacher is required, under the direction of the Principal, to

contribute actively towards;
2.1 the maintenance of the Catholicity of the school

through a manner of life and stated beliefs which are
in keeping with the teachings of the Catholic Church;

2.2 the promotion of the religious instruction and for-
mation of pupils in accordance with the directives
and requirements of the Catholic Education Com-
mission and the Bishop of the Diocese;

2.3 the undertaking of appropriate accreditation pro-
grams, as required.

3. Duties
The teacher is required to:

3.1 Perform such duties, teaching and non-teaching, as
are customarily rostered and shared by all staff.

3.2 Help ensure the provision of a Catholic perspective
in the activities of the school.

3.3 Model the leadership that is appropriate for all mem-
bers of the school community.

3.4 Keep abreast of current developments in educational
theory and practice.

3.5 Demonstrate a pastoral concern for each member of
the school community.

4. Other Matters
4.1 A fulltime teacher shall, upon application to the prin-

cipal, be permitted to engage in other employment
provided that such employment does not affect the
teacher�s employment and professional responsibili-
ties to the school.

4.2 Any fraudulent misrepresentation in the teacher�s
curriculum vitae, or other documentation presented
to the employer, which impacts on the employment
contract of the teacher may result in the termination
of the employment contract.

4.3 The teacher has the responsibility to advise the em-
ployer of any previous or current criminal

convictions or proceedings and acknowledges that
the employer has the right to enquire about such con-
victions or proceedings, provided that the employer
notifies the teacher of any inquiry prior to it being
conducted.

SCHEDULE 2
DEFERRED SALARY SCHEME

(1) Eligibility.
(a) Teaching staff, who have been employed within the

Catholic system for a minimum of two (2) years,
including full time and part time teachers, are eligi-
ble to apply.

(b) Approval of applications will be determined by the
employer based on the needs and requirements of
the school.

(2) Period of Leave.
(a) The period of leave will be for twelve (12) months,

from I January to 31 December.
(b) Participants will not be able to return to a position at

the same school during the 12 month leave period.
(c) Should alternative employment be sought during the

year of leave, the employee is to advise the employer.
(d) Should employment as a teacher be pursued within

a Catholic school, only relief work may be under-
taken by the teacher.

(e) The year of leave, the fifth year, will be taken in
accordance with the conditions as prescribed within
Clause 8�Leave (3), Leave Without Pay of the In-
dependent Schools� Teachers� Award.

(3) Payment of Salary.
(a) During the four year accrual period participants in

the scheme receive 80% of their normal fortnightly
salary and will thus be taxed at this reduced rate of
pay. Normal salary is defined as a teacher�s normal
fortnightly salary plus any associated teaching al-
lowances.
In the fifth year, when leave is taken, the partici-
pants will receive the money contributed over the
four year period. This amount can be paid fortnightly;
in one lump sum payment; or two payments, one in
each of the financial years.

(b) The participant will be taxed only on the amount
actually received, in this case approximately 80% of
the normal salary (including allowances). This is a
significant taxation incentive for participants. It is
recommended that, prior to entering into this scheme,
prospective participants discuss taxation implications
and other related issues with their accountant or fi-
nancial adviser.

(c) It should be noted that interest is not paid on amounts
accumulated during the accrual period. A taxation
ruling prohibits such payment on the basis that peo-
ple taking advantage of a taxation incentive cannot
derive interest on those funds.
Interest accrued will be utilised to offset the admin-
istrative costs of the fund.

(4) Suspension of Contributions.
(a) Participation in the scheme will be suspended dur-

ing any period of unpaid leave. Any period of un-
paid leave will reduce payments into the fund and
therefore proportionately reduce the accrued payment
in the year of leave.

(b) A participant may elect to suspend contributions for
a period of less than twelve months once (1) during
the accrual period. This will also reduce the accrued
payment in the year of leave.

(c) The employer retains the discretionary authority to
approve suspension for a period of twelve (12)
months at the request of the employee. Such a sus-
pension will extend the taking of the year of leave
by one (1) year.

(5) Withdrawal
(a) The participant may withdraw from the scheme at

any time by notifying the employer in writing. It
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should be noted that only the exact money paid into
the scheme will be paid in a lump sum on withdrawal
and no interest will be paid on this amount.

(b) The participant who withdraws from the scheme will
be taxed on the lump sum payment and any other
salary received during that financial year. Signifi-
cant taxation implications may, therefore, apply.

(6) Long Service Leave, Sick Leave and Increment
Entitlements.

(a) A participant in the scheme will accrue the above
entitlements at 100% of the normal accrual rate over
the first four years only. The fifth year, the year of
leave, is a non-accrual period.

(b) If a participant becomes eligible for long service
leave during the fourth year of the deferred salary
scheme, the long service leave entitlement will fur-
ther be deferred and taken in the fifth year of the
scheme or taken in the final term/semester of the
fourth year of the scheme, or the first term/semester
of the sixth year.

(7) Workers� Compensation.

(a) Participants in the scheme are covered by workers�
compensation during the first four years of the
scheme at 100% of their normal salary. A participant
in receipt of workers� compensation during the first
four years may elect to continue in the deferred sal-
ary scheme or suspend their contributions until their
return to full duties.

(b) Any period of suspension due to workers� compen-
sation shall be undertaken in accordance with Clause
4 of this Schedule.

(c) During the fifth year, the year of leave, the partici-
pant is not covered by workers� compensation.

(8) Superannuation.

Contributions are based on 100% of the employee�s normal
salary over the first four years only.

(9) Fund Management.

The scheme will be managed by the Catholic Education
Office. During the four year accrual period, schools will remit
20% of salary foregone to the Office on a two or four weekly
basis. Participants will receive a statement from the Office at
the end of each year showing the amount accumulated in the
scheme. At the beginning of the fifth year, when leave is taken,
the accumulated amount will be forwarded to the participant�s
school for payment through the school�s payroll. All
contributions to the scheme are guaranteed by the Catholic
Education Office of WA.

(10) Portability

(a) Teachers are able to maintain their participation in
the scheme should they transfer their employment
between Catholic schools or to the Catholic Educa-
tion Office.

(b) The employee is obliged to notify the principal prior
to appointment of their participation in the Deferred
Salary Scheme and the date that leave is due to be
taken.

(c) Participation in the Deferred Salary Scheme shall
not impede an application for employment in a
Catholic school.

(11) Implementation Date

(a) The Deferred Salary Scheme shall commence on or
after I January 1997.

(b) Applications are to be forwarded to the Principal by
the close of business 31 August of the year prior to
the year of commencement. Schools will endeavour
to notify the teacher of the result of their applica-
tions by 31 October of the same year.

WESTERN AUSTRALIAN CATHOLIC SCHOOLS
(ENTERPRISE BARGAINING) AGREEMENT

No. 17 OF 1996.
No. AG 36 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Independent Schools Salaried Officers� Association of

Western Australia, Industrial Union of Workers
and

Sisters of The Good Shepherd Inc.
No. AG 36 of 1997.

Western Australian Catholic Schools (Enterprise
Bargaining) Agreement No. 17 of 1996.

COMMISSIONER A.R. BEECH.
11 February 1997.

Order.
HAVING heard Ms T. Howe and Mr P. Andrew on behalf of
the Applicants and by consent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act,
1979, hereby orders:

THAT the Western Australian Catholic Schools (Enter-
prise Bargaining) Agreement No. 17 of 1996 as filed by
the parties on the 30th day of January 1997 as amended
by the parties be registered on and from the 10th day of
February 1997.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

���

Schedule.

1.�TITLE
This agreement shall be known as the Western Australian

Catholic Schools (Enterprise Bargaining) Agreement No. 17
of 1996 and shall replace the Western Australian Catholic
Schools (Enterprise Bargaining) Agreement No. 17 of 1994.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Parties to the Agreement
4. Scope of Agreement
5. Relationship to Parent Award
6. Term of Agreement
7. Expiration of Agreement
8. No Extra Claims
9. No Duress

10. Objects of the Agreement
11. Conditions of Employment
12. Contract of Service
13. Salaries
14. Location Allowance
15. Promotional Positions
16. Long Service Leave
17. Parental Leave
18. Redundancy Provisions
19. Playground Duty
20. Flexibility in the School Day/Year
21. Professional Development
22. Professional Responsibilities
23. Dispute Avoidance and Grievance Procedure
24. Consultative Provisions
25. Signatures

Schedule 1 Conditions of Employment of Teachers
in Catholic Schools in WA (1996)
Schedule 2 Deferred Salary Scheme

3.�PARTIES TO THE AGREEMENT
This Agreement is made between the Sisters of The Good

Shepherd Inc. and the Independent Schools Salaried Officers�
Association of Western Australia, Industrial Union of Workers
(the ISSOA), a registered organisation of employees.
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4.�SCOPE OF AGREEMENT
(1) This Agreement shall apply to all teachers who are

covered by the provisions of the Independent Schools�
Teachers� Award (1976), as amended.

(2) The number of teachers covered by this agreement is 7.

5.�RELATIONSHIP TO PARENT AWARD
Except as provided by this Agreement, the conditions of

employment of teachers employed in Catholic Schools in
Western Australia will be in accordance with the Independent
Schools� Teachers� Award (1976), as amended.

6.�TERM OF AGREEMENT
This Agreement shall come into effect on and from the 10th

February 1997 and shall expire on the 31st of December 1997.

7.�EXPIRATION OF AGREEMENT
On the expiration of this Agreement and in the absence of

the registration of a subsequent Enterprise Agreement, the
provisions of this Agreement shall prevail for the purposes of
the conditions of employment that will apply to employees
covered by this Agreement.

8.�NO EXTRA CLAIMS
It is a condition of this Agreement that the parties will not

make any further claims with respect to salaries and conditions
during the period of this Agreement unless they are consistent
with the State Wage Fixing Principles.

9.�NO DURESS
This Agreement was not entered into by either of the parties

under duress from the other party or any other person or persons.

10.�OBJECTS OF THE AGREEMENT
In reaching this agreement the parties have recognised:
Catholicity�

� The need to maintain a just working environment in
which education can be provided in harmony with
the aims, objectives and philosophy of Catholic edu-
cation.

Professionalism�
� A mutual responsibility to protect, develop and en-

hance Catholic education within the State of West-
ern Australia.

� The need to safeguard and enhance the quality of
teaching and learning in Catholic schools in West-
ern Australia and the public perception of it.

Flexibility�
� The variety of educational and managerial arrange-

ments that exist requiring flexibility in the applica-
tion of regulations that govern employment practices.

� The need to consolidate, and develop further, initia-
tives arising out of the award restructuring process.

� Productivity and efficiency have a growing influ-
ence in educational policies and practices.
Schools are expected to do more with the same level
of resources, necessitating productivity and effi-
ciency improvements which may be qualitative rather
than quantitative.

11.�CONDITIONS OF EMPLOYMENT
The parties acknowledge that the document at Schedule 1,

Conditions of Employment of Teachers in Catholic Schools in
WA (1996) is an official statement of the Catholic Education
Commission of Western Australia and as such applies to all
teachers employed in a Catholic school in Western Australia.

The parties are committed to discuss the ongoing development
of the ethos and obligations expected of a teacher in a Catholic
School, consistent with the objects of this Agreement.

12.�CONTRACT OF SERVICE
(1) When a teacher accepts an appointment within the

Catholic system in Western Australia for the first time, the
appointment is probationary and as such the teacher is subject
to professional appraisal in the second year of employment so
as to confirm ongoing employment.

(2) (a) Except in the case of a relief or temporary teacher,
the termination of the service of a teacher shall require a

minimum of six weeks� notice by either party to take effect from
the close of school business at the end of the school term.

(b) Provided that the requirements of this subclause may be
waived in part or in whole by mutual agreement between the
teacher and the employer. Any request to waiver such notice
shall not be unreasonably withheld by the employer, where it
is deemed that the teacher has not been able to give the required
notice through no fault of their own.

(c) Subject to the provisions of this subclause, failure to
give the required notice shall make either party liable for the
payment to the other party of an amount equivalent to the
period of notice not given.

(d) The employer reserves the right to withhold or recover
an amount equivalent to the period of notice not given.
However, approval must be obtained from the Director of
Catholic education before such action is proceeded with.

13.�SALARIES
The minimum annual rate of salary payable to teachers

engaged in the classifications prescribed in Clause 11.�
Salaries of the Award shall be:

(1) Payable on and from 1st January 1997�
Step Salary ($)
Step 1 22 769
Step 2 24 102
Step 3 29 149
Step 4 30 796
Step 5 32 015
Step 6 33 935
Step 7 35 249
Step 8 36 838
Step 9 39 426
Step 10 40 638
Step 11 42 320
Step 12 43 763
Step 13 45 493

(2) Notwithstanding subclause (1) of this clause, Senior
Teacher allowances remain payable by reference to Step 13 of
the Award.

(3) Notwithstanding the provisions of subclause (5) of Clause
11.�Salaries of the Award, relief teachers employed for five
(5) days or less may be engaged by the day or half day. Half
day is determined as the hours usually worked in a school
prior to or immediately following the lunch break.

(4) From 1st of January 1997, teaching staff who have been
employed within the Catholic system for a minimum of 2 years
may apply to have their salary payments deferred in accordance
with the provisions as outlined in Schedule 2 of this Agreement.

14.�LOCATION ALLOWANCE
Teachers shall be paid the allowance provided for below in

lieu of the allowance prescribed in subclause (1) of Clause
17.�Location Allowances of the Award.

Town Allowance $/week
(Single Rate)

Balgo Hills 72.05
Boulder 6.60
Beagle Bay 65.10
Billiluna 72.05
Broome 47.00
Carnarvon 20.67
Derby 49.00
Esperance 12.69
Gibb River 72.05
Kalgoorlie 6.60
Karratha 49.60
Kununurra 61.50
La-djardar Bay 65.10
Lake Gregory 72.05
Lombadina 65.10
Port Hedland 46.26
Red Hill 61.50
Ringer Soak 72.05
Southern Cross 12.12
Tardun 8.92
Turkey Creek 65.10
Wyndham 60.00
Yagga Yagga 72.05
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15.�PROMOTIONAL POSITIONS
(1) The parties are committed to immediately review the

current structure and allowances that apply in both secondary
and primary school promotion positions.

(2) Any agreed restructuring resulting from the review shall
be implemented as soon as possible in 1997.

16.�LONG SERVICE LEAVE
(1) As from 1st January 1995, a teacher�s entitlement to paid

long service leave for each year of service within the Catholic
Education system, will accrue at the following rates:

(a) up to ten years of continuous service, 1.3 weeks for
each year of service;

(b) for each subsequent year, 1.86 weeks for each year
of service.

(2) Subject to subclause (5) of this clause, a teacher who on
or from the 1st day of January 1995 has accrued a minimum
entitlement of ten weeks� long service leave shall be entitled
to take such leave.

(3) For any service prior to the 1st January 1995, the
provisions of long service leave shall be that which is
prescribed under the terms of the Award.

(4) The process required for the taking of leave shall be as
follows:

(a) the employer shall advise the teacher of his/her im-
pending entitlement to take long service leave prior
to the completion of term three in the year preceding
the entitlement becoming due;

(b) the teacher shall advise the employer no later than
the commencement of term four of the preceding
year of their intention or otherwise to take leave;

(c) where an agreement has been reached for the taking
of long service leave and circumstances arise that
necessitates an adjustment of such leave, then any
request for the adjustment shall not be unreasonably
withheld.

(5) Where the continuous service of a teacher during the
period of accrual contains any period which is less than full
time then that teacher�s entitlement to long service leave shall
be subject to a calculation which averages the full time
equivalence of the teacher�s service over the accrual period.

(6) The teacher continues to accrue long service leave
entitlement for any period during which the teacher is absent
on full pay from his/her duties, long service leave does not
accrue for any period exceeding two weeks during which the
teacher is absent on unpaid leave.

(7) (a) For the purposes of calculating long service leave
entitlement the employer shall allow a break of service up to 6
months without penalty to the teacher. Such a break in service
shall be deemed to be �leave without pay� for the purposes of
calculating that teacher�s entitlement.

(b) The provisions of this subclause shall not prevail if a
teacher has been paid a pro-rata payment for accrued long
service leave at the time of the break of service.

(8) Vacation leave observed by the school shall count for
the purposes of calculating a teacher�s entitlement to long
service leave.

(9) Any public holiday which occurs during the period a
teacher is on long service leave shall be treated as part of the
long service leave and extra days in lieu thereof shall not be
granted.

(10) Where a teacher has become entitled to a period of
long service leave in accordance with the clause, the teacher
shall commence such leave as soon as possible after the accrual
date in a manner mutually agreed between the employer and
the teacher by one of the following options:

(a) as a semester, with approved leave without pay for
that portion which exceeds the long service leave
period;

(b) as a term, with the excess entitlement being paid for
in addition to the ordinary payment for such leave.

(Notation: For the purposes of this subclause a semester is
defined as a combination of the school terms 1 and 2 or 3 and
4 respectively.)

(11) Payment for long service leave shall be made in full
before the teacher goes on leave or by agreement between the
teacher and the employer, at the same time as the teacher�s
salary would have been paid if the teacher had remained at
work in which case the payment shall be made by arrangement
between the teacher and the employer.

(12) Where a teacher has completed at least 7 years� service
and employment is terminated�

(a) by the teacher�s death; or
(b) in any circumstances, other than serious misconduct;

the amount of leave shall be such as has accrued under the
provisions of subclause (1) of this clause.

(13) In the case to which subclause (12) of this clause applies,
and in any case in which the employment of the teacher who has
become entitled to leave hereunder is terminated before such
leave is taken or fully taken the employer shall, upon termination
of employment otherwise than by death, pay to the teacher and
upon termination of employment by death pay to the personal
representative of the teacher upon request by the personal
representative, a sum equivalent to the amount which would have
been payable in respect of the period of leave to which he/she is
entitled or deemed to have been entitled and which would have
been taken but for such termination.

Such payment shall be deemed to have satisfied the
obligation of the employer in respect of leave hereunder.

(14) Accrued long service leave entitlements are portable
between all Catholic schools in Western Australia and those
schools subject to the Catholic Schools Long Service Leave
Interstate Portability Agreement.

17.�PARENTAL LEAVE
The employer will grant parental leave to teachers in

accordance with current minimum provisions as contained in
the Industrial Relations Act 1988 (Commonwealth).

18.�REDUNDANCY PROVISIONS
(1) Should a position in a Catholic school become redundant

then the provisions of
(a) the Industrial Relations Act 1988 (Commonwealth)

and
(b) the Catholic Education Commission of Western Aus-

tralia policy on redundancy shall apply.
(2) In calculating the years of service of a teacher, all

continuous service within Catholic schools in Western
Australia will be considered and not only the service completed
at the current school.

(3) Where a school proposes to make one or more teaching
positions redundant the employer shall make redundancy
payments to the teachers made redundant in accordance with
the following scale:

Period of Service Weeks of severance
pay

Less than 1 year Nil
One year and less than two years 4 weeks
Two years and less than three years 6 weeks
Three years and less than four years 7 weeks
Four years and above 2 weeks per year

of service to a
maximum of 12
weeks.

(4) The parties agree to further negotiate the provisions as
outlined in this clause during the term of this Agreement.

19.�PLAYGROUND DUTY
Where a teacher is required to perform playground

supervision, such supervision shall be so rostered as to allow
a fair and reasonable midday meal break.

20.�FLEXIBILITY IN THE SCHOOL DAY/YEAR
(1) Flexible working hours for teachers may be implemented

at schools where an improved curriculum can be offered, or
more effective and efficient use of resources occurs.

The following criteria shall be applied prior to the
implementation of flexible hours;

(a) a consultative process to occur at school level involv-
ing all stakeholders, including the ISSOA, school de-
cision making groups, parents, students and staff;
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(b) issues such as duty of care, health, safety and welfare,
equity and other legislative requirements allowed for;

(c) workloads and career aspirations have been consid-
ered;

(d) individual circumstances have been fairly and rea-
sonably considered;

(e) the distribution of hours to be equitable.
(2) Specifically excluded from these flexibility arrangements

are increased working hours for teachers.

21.�PROFESSIONAL DEVELOPMENT
Professional development has as its priority the upgrading

of professional knowledge and skills.
Both the school and the teacher should share the

responsibility of teachers� professional development.
In addition to courses provided in school hours, the parties

accept that courses outside of school hours should be made
available to teachers. Access to such courses should be at the
discretion of the teacher.

22.�PROFESSIONAL RESPONSIBILITIES
(1) The parties recognise that there is a wide range of duties

and responsibilities involved in the profession of teaching.
(2) The parties recognise that the following principles apply

in addressing the fair and reasonable participation of teachers:
(a) Much of the life and culture of the school is derived

from school activities involving teachers and stu-
dents conducted outside regular classroom contact.

(b) The efforts of teachers who contribute significantly to
the life and values of the school should be recognised.

(c) Duty of care responsibilities must be considered in
the planning of all activities conducted by the school.

(d) There will be collaborative planning between school
and staff in the allocation of teachers to all activities
conducted by the school.

(e) The competence, skills and qualifications of teach-
ers, including part-time teachers, will be considered
in the planning and allocating of activities conducted
by the school, having regard for the teacher�s pro-
fessional development and family responsibilities.

(f) Some schools may have expanded educational pro-
grams which may require flexible employment ar-
rangements.

(3) The parties are committed to discussing the implications
of these principles in order to reach a common understanding
in order to support their implementation.

(4) Nothing contained in this clause shall prevent a school
from negotiating with a teacher or teachers, a procedure for
the planning and implementation of the school�s activities
outside regular classroom contact. However, the parties
recommend that it be done having regard to the principles
outlined in this clause.

23.�DISPUTE AVOIDANCE AND GRIEVANCE
PROCEDURES

(1) The objective of these procedures is the avoidance and
resolution of industrial disputation by measures based on
consultation, co-operation and negotiation.

(2) Without prejudice to either party, the parties to this
Agreement shall ensure the continuation of work in accordance
with the Award, this Agreement and the custom and practice
in Catholic Schools in Western Australia.

(3) (a) In the event of any matter arising which is of concern,
the teacher shall discuss this matter with the Principal or his/
her nominee.

(b) If the matter is not resolved at this level, the teacher and/
or the Principal may refer the matter to the Independent Schools
Salaried Officers Association and/or the Catholic Education
Office (Industrial and Community Relations Team).

(In an attempt to resolve the matter it may be necessary to
have formal discussion between the ISSOA and the Director
of Catholic Education in Western Australia.)

(c) If the matter cannot be resolved at this level it may be referred
to the Western Australian Industrial Relations Commission.

(4) Nothing contained in this procedure shall prevent the
Secretary of the ISSOA or his/her nominee or the Director of

Catholic Education in Western Australia or his/her nominee
from entering into negotiations at any level either at the request
of any of the parties to the dispute or on their own initiative in
respect of matters in dispute should such action be considered
conducive to achieving resolution of the dispute.

24.�CONSULTATIVE PROVISIONS
In order to pursue the objectives as determined by both

teachers and employers within Catholic schools, the parties
have established a Collaborative Forum to determine, through
discussion and consultation, the strategic industrial and
professional priorities for teachers in the Catholic education
system.

25.�SIGNATURES
ENDORSEMENTS
Signed for and on behalf of;
The Independent Schools Salaried Officers� Association of
Western Australia, Industrial Union of Workers
I.J. Sands
The Sisters of The Good Shepherd Inc.
G. Mitchell

SCHEDULE I.
CONDITIONS OF EMPLOYMENT OF TEACHERS IN

CATHOLIC SCHOOLS IN WA (1996)
1. The Employing Authority

1.1 In Diocesan accountable schools, the teacher is em-
ployed by the Bishop of the Diocese who delegates
this power to the school board.

1.2 In Order accountable schools the teacher is employed
by the Congregational Leader who may delegate this
authority to a school board or principal.

2. The Fundamental Responsibilities of the Teacher
A teacher is required, under the direction of the Principal, to

contribute actively towards;
2.1 the maintenance of the Catholicity of the school

through a manner of life and stated beliefs which are
in keeping with the teachings of the Catholic Church;

2.2 the promotion of the religious instruction and for-
mation of pupils in accordance with the directives
and requirements of the Catholic Education Com-
mission and the Bishop of the Diocese;

2.3 the undertaking of appropriate accreditation pro-
grams, as required.

3. Duties
The teacher is required to:

3.1 Perform such duties, teaching and non-teaching, as
are customarily rostered and shared by all staff.

3.2 Help ensure the provision of a Catholic perspective
in the activities of the school.

3.3 Model the leadership that is appropriate for all mem-
bers of the school community.

3.4 Keep abreast of current developments in educational
theory and practice.

3.5 Demonstrate a pastoral concern for each member of
the school community.

4. Other Matters
4.1 A fulltime teacher shall, upon application to the prin-

cipal, be permitted to engage in other employment
provided that such employment does not affect the
teacher�s employment and professional responsibili-
ties to the school.

4.2 Any fraudulent misrepresentation in the teacher�s
curriculum vitae, or other documentation presented
to the employer, which impacts on the employment
contract of the teacher may result in the termination
of the employment contract.

4.3 The teacher has the responsibility to advise the em-
ployer of any previous or current criminal convic-
tions or proceedings and acknowledges that the
employer has the right to enquire about such con-
victions or proceedings, provided that the employer
notifies the teacher of any inquiry prior to it being
conducted.
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SCHEDULE 2
DEFERRED SALARY SCHEME

(1) Eligibility.
(a) Teaching staff, who have been employed within the

Catholic system for a minimum of two (2) years,
including full time and part time teachers, are eligi-
ble to apply.

(b) Approval of applications will be determined by the
employer based on the needs and requirements of
the school.

(2) Period of Leave.
(a) The period of leave will be for twelve (12) months,

from I January to 31 December.
(b) Participants will not be able to return to a position at

the same school during the 12 month leave period.
(c) Should alternative employment be sought during the

year of leave, the employee is to advise the employer.
(d) Should employment as a teacher be pursued within

a Catholic school, only relief work may be under-
taken by the teacher.

(e) The year of leave, the fifth year, will be taken in
accordance with the conditions as prescribed within
Clause 8�Leave (3), Leave Without Pay of the In-
dependent Schools� Teachers� Award.

(3) Payment of Salary.
(a) During the four year accrual period participants in

the scheme receive 80% of their normal fortnightly
salary and will thus be taxed at this reduced rate of
pay. Normal salary is defined as a teacher�s normal
fortnightly salary plus any associated teaching al-
lowances.
In the fifth year, when leave is taken, the partici-
pants will receive the money contributed over the
four year period. This amount can be paid fortnightly;
in one lump sum payment; or two payments, one in
each of the financial years.

(b) The participant will be taxed only on the amount
actually received, in this case approximately 80% of
the normal salary (including allowances). This is a
significant taxation incentive for participants. It is
recommended that, prior to entering into this scheme,
prospective participants discuss taxation implications
and other related issues with their accountant or fi-
nancial adviser.

(c) It should be noted that interest is not paid on amounts
accumulated during the accrual period. A taxation
ruling prohibits such payment on the basis that peo-
ple taking advantage of a taxation incentive cannot
derive interest on those funds.
Interest accrued will be utilised to offset the admin-
istrative costs of the fund.

(4) Suspension of Contributions.
(a) Participation in the scheme will be suspended dur-

ing any period of unpaid leave. Any period of un-
paid leave will reduce payments into the fund and
therefore proportionately reduce the accrued payment
in the year of leave.

(b) A participant may elect to suspend contributions for
a period of less than twelve months once (1) during
the accrual period. This will also reduce the accrued
payment in the year of leave.

(c) The employer retains the discretionary authority to
approve suspension for a period of twelve (12)
months at the request of the employee. Such a sus-
pension will extend the taking of the year of leave
by one (1) year.

(5) Withdrawal
(a) The participant may withdraw from the scheme at

any time by notifying the employer in writing. It
should be noted that only the exact money paid into
the scheme will be paid in a lump sum on withdrawal
and no interest will be paid on this amount.

(b) The participant who withdraws from the scheme will
be taxed on the lump sum payment and any other
salary received during that financial year. Signifi-
cant taxation implications may, therefore, apply.

(6) Long Service Leave, Sick Leave and Increment
Entitlements.

(a) A participant in the scheme will accrue the above
entitlements at 100% of the normal accrual rate over
the first four years only. The fifth year, the year of
leave, is a non-accrual period.

(b) If a participant becomes eligible for long service
leave during the fourth year of the deferred salary
scheme, the long service leave entitlement will fur-
ther be deferred and taken in the fifth year of the
scheme or taken in the final term/semester of the
fourth year of the scheme, or the first term/semester
of the sixth year.

(7) Workers� Compensation.

(a) Participants in the scheme are covered by workers�
compensation during the first four years of the
scheme at 100% of their normal salary. A participant
in receipt of workers� compensation during the first
four years may elect to continue in the deferred sal-
ary scheme or suspend their contributions until their
return to full duties.

(b) Any period of suspension due to workers� compen-
sation shall be undertaken in accordance with Clause
4 of this Schedule.

(c) During the fifth year, the year of leave, the partici-
pant is not covered by workers� compensation.

(8) Superannuation.

Contributions are based on 100% of the employee�s normal
salary over the first four years only.

(9) Fund Management.

The scheme will be managed by the Catholic Education
Office. During the four year accrual period, schools will remit
20% of salary foregone to the Office on a two or four weekly
basis. Participants will receive a statement from the Office at
the end of each year showing the amount accumulated in the
scheme. At the beginning of the fifth year, when leave is taken,
the accumulated amount will be forwarded to the participant�s
school for payment through the school�s payroll. All
contributions to the scheme are guaranteed by the Catholic
Education Office of WA.

(10) Portability

(a) Teachers are able to maintain their participation in
the scheme should they transfer their employment
between Catholic schools or to the Catholic Educa-
tion Office.

(b) The employee is obliged to notify the principal prior
to appointment of their participation in the Deferred
Salary Scheme and the date that leave is due to be
taken.

(c) Participation in the Deferred Salary Scheme shall
not impede an application for employment in a
Catholic school.

(11) Implementation Date

(a) The Deferred Salary Scheme shall commence on or
after I January 1997.

(b) Applications are to be forwarded to the Principal by
the close of business 31 August of the year prior to
the year of commencement. Schools will endeavour
to notify the teacher of the result of their applica-
tions by 31 October of the same year.
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PUBLIC SERVICE
ARBITRATOR—

Awards/Agreements—
Variation of—

GOVERNMENT OFFICERS SALARIES,
ALLOWANCES AND CONDITIONS AWARD 1989.

No. PSA A3 of 1989.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Civil Service Association of Western Australia Incorporated

and
Albany Port Authority & Others.

No. P0002 of 1997.
Government Officers Salaries, Allowances and Conditions

Award 1989.
COMMISSIONER J.F. GREGOR.

19 February 1997.
Order.

HAVING heard Ms F Bajrovic on behalf of the first named
party and Mr J Lang on behalf of the second named party, and
by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Government Officers Salaries, Allowances
and Conditions Award 1989, be varied in accordance with
the following Schedule and that such variation shall have
effect from the beginning of the first pay period com-
mencing on or after 19 February 1997.

(Sgd.) J. F. GREGOR,    
[L.S.] Commissioner.

���

Schedule.
Clause 38.�Relieving Allowance. Delete paragraph (d) of

subclause (1) of this clause and insert in lieu thereof the fol-
lowing:

(d) If an officer whose normal duties do not involve camp
accommodation is required to relieve or perform spe-
cial duty resulting in a stay at a camp, the officer
shall be paid camping allowance for the duration of
the period spent in camp, and in addition, shall be
paid a lump sum of $123.00 to cover incidental per-
sonal expenses: Provided that an officer shall receive
no more than one lump sum of $123.00 in any one
period of three (3) years.

GOVERNMENT OFFICERS (SOCIAL TRAINERS)
AWARD 1988

No. PSA A20 of 1985.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Civil Service Association of Western Australia Incorporated

and
Disability Services Commission

No. P0003 of 1997.
Government Officers (Social Trainers) Award 1988

COMMISSIONER J.F. GREGOR.
19 February 1997.

Order.
HAVING heard Ms F Bajrovic on behalf of the first named
party and Mr J Lang on behalf of the second named party, and

by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Government Officers (Social Trainers) Award
1988, be varied in accordance with the following Sched-
ule and that such variation shall have effect from the be-
ginning of the first pay period commencing on or after
19 February 1997.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

Schedule.
Clause 25.�Miscellaneous Allowance. Delete paragraph (d)

of subclause (6)�Relieving Allowance of this clause and in-
sert in lieu thereof the following:

(d) If an officer whose normal duties do not involve camp
accommodation is required to relieve or perform spe-
cial duty resulting in a stay at a camp, the officer
shall be paid camping allowance for the duration of
the period spent in camp, and in addition, shall be
paid a lump sum of $123.00 to cover incidental per-
sonal expenses: Provided that an officer shall receive
no more than one lump sum of $123.00 in any one
period of three (3) years.

PUBLIC SERVICE AWARD 1992
No. PSA A4 of 1989.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Civil Service Association of Western Australia Incorporated

and
Commissioner, Aboriginal Affairs & Others.

No. P0001 of 1997.
Public Service Award 1992.

COMMISSIONER J.F. GREGOR.
19 February 1997.

Order.
HAVING heard Ms F Bajrovic on behalf of the first named
party and Mr J Lang on behalf of the second named party, and
by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Public Service Award 1992, be varied in ac-
cordance with the following Schedule and that such vari-
ation shall have effect from the beginning of the first pay
period commencing on or after 19 February 1997.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

Schedule.
Clause 38.�Relieving Allowance. Delete subclause (4) of

this clause and insert in lieu thereof the following:
(4) If an officer whose normal duties do not involve camp

accommodation is required to relieve or perform spe-
cial duty resulting in a stay at a camp, the officer
shall be paid camping allowance for the duration of
the period spent in camp, and in addition, shall be
paid a lump sum of $123.00 to cover incidental per-
sonal expenses: Provided that an officer shall receive
no more than one lump sum of $123.00 in any one
period of three (3) years.
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AWARDS/AGREEMENTS—
Variation of—

ABORIGINAL MEDICAL SERVICE EMPLOYEES�
AWARD No. A26 of 1987.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous

Workers Union, Miscellaneous Workers Division, Western
Australian Branch

and
Broome Regional Aboriginal Medical Service and Others.

No. 130 of 1996.
COMMISSIONER C.B. PARKS  .

28 February 1997.
Order.

HAVING heard Ms S. Ellery on behalf of the Applicant and
Mr P.G. Robertson on behalf of the Respondents, and Ms R.
Sackville on behalf of the Australian Municipal, Administra-
tive, Clerical and Services Union of Employees, WA Clerical
and Administrative Branch (Intervenor) and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

THAT the Aboriginal Medical Service Employees�
Award be varied in accordance with the following Sched-
ule and that such variation shall have effect from the be-
ginning of the first pay period commencing on or after
14 February 1997.

(Sgd.) C.B. PARKS,
[L.S.] Commissioner.

Schedule.
1. Clause 2.�Arrangement: Delete this clause and insert in

lieu thereof�

2.�ARRANGEMENT
1. Title

1A. Statement of Principles �August 1996
 2. Arrangement
 3. Area and Scope
 4. Definitions
 5. Contract of Employment
 6. Hours of Duty, Overtime and On Call
 7. Relieving
 8. Annual Leave and Public Holidays
 9. Long Service Leave

10. Sick Leave
11. Compassionate Leave
12. Maternity Leave
13. Study Leave and Orientation
14. Transport
15. Transfers and Distant Appointments
16. Accommodation
17. Part Time Employees and Casuals
18. Laundry and Uniforms
19. Payment of Wages
20. Time and Wages Records
21. Interviews and Notices
22. No Reduction
23. District Allowance
24. Outpost�Availability Allowance

24A. Bilingual Allowance
25. Special Leave

25A. Emergency Leave
26. Wages
27. Dispute Settling Mechanism
28. Award Modernisation and Enterprise Consultation
29. Review of Career Structure

Schedule A�Parties to the Award
Schedule B�Respondents

2.Clause 4.�Definitions: Delete this clause and insert in
lieu thereof�

4.�DEFINITIONS
(1) (a) �Health Worker (Uncertificated) Grade 1,

Level 1� shall mean an employee who does
not possess any relevant qualification or pos-
sess any experience in health care services.
This employee will gain workplace experience
and/or commence training towards Certifica-
tion level. The work may include but is not
limited to:
Aboriginal Health
Environmental Health
Aged Care
Counselling
Liaison
Mental Health
Alcohol Care/Rehabilitation
HACC

(b) �Health Worker Grade 1, Level 2� shall mean
an employee who possesses a relevant Certi-
fication of which the course content is less than
12 months duration in total. The work may
include but is not limited to:
Aboriginal Health
Environmental Health
Aged Care
Counselling
Liaison
Mental Health
Alcohol Care/Rehabilitation
HACC

(c) �Health Worker Grade 2� shall mean an em-
ployee who provides a broad range of direct
primary health care services and is able to work
without direct supervision and/or an employee
who possesses a Certificate with Medication
Certificate Grade 1 and/or Advanced Certifi-
cate of which the course content covered a 12
month period or equivalent, from an accred-
ited education provider in a relevant field, and/
or is an Enrolled Nurse. The work may be,
but is not limited to:
Aboriginal Health
Environmental Health
Aged Care
Counselling
Liaison
Alcohol Care/Rehabilitation
HACC

(d) �Health Worker Grade 3� shall mean an em-
ployee who has a highly developed knowl-
edge, skill and capacity for self directed
application and is involved in the delivery of
primary care, and this may involve supervi-
sion of others involved in primary care, and/
or possesses a degree by an accredited train-
ing provider in the field of Aboriginal Health,
and/or a Medication Certificate Grade 2. The
work may include but is not limited to:
Aboriginal Health
Environmental Health
HACC
Counselling
Health Promotion
HIV/STD Co-ordination
Health Education
Alcohol Care/Rehabilitation
Mental Health
Nutritional Health
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Such work shall be the provision of primary care
or the supervision of work of a manual or domestic
nature or of primary care.

(e) �Health Worker Grade 4, Level 1� shall mean
an employee, at a level higher than that at Health
Worker Grade 3, who delivers primary care in a
specialist health service area which shall include
but is not limited to Mental Health, Health Pro-
motion, Health Education, Heart Health or Re-
mote Area Health and who is required to hold a
qualification from an accredited training pro-
vider in the field of Aboriginal Health.

(f) �Health Worker Grade 4, Level 2� shall mean
an employee who is principally responsible
for regional health co-ordination, or the su-
pervision of others delivering primary care in
specific projects and who is required to hold
a qualification from an accredited training pro-
vider in the field of Aboriginal Health.

(g) The following or similar groups or classes or
classifications, however so called are exempted
from coverage of this award: social security of-
ficers; community services officers; welfare of-
ficers; social workers; counsellors; community
development officers; public relations officers;
craft workers and trainers; managers; advisers;
treasurers; accountants; secretaries; stenogra-
phers; typists; clerical officer and clerical as-
sistants; receptionists; telephonists;
bookkeepers; assistant bookkeepers; cashiers;
office co-ordinators; office supervisors; admin-
istrative officers; computer operators; liaison
officers, HACC co-ordinators.

(2) �Accrued Day Off� means the paid day off accruing
to an employee resulting from an entitlement to the
38 hour week as prescribed in Clause 6.�Hours of
Duty, Overtime and On Call, in this award.

(3) �Union� shall mean the Australian Liquor, Hospi-
tality and Miscellaneous Workers Union.

(4) �HACC� shall mean the Home and Community Care
programs.

(5) �Health Worker� shall mean any employee who is
employed in the delivery of primary care to clients
of Aboriginal Medical Services, excluding Regis-
tered Nurses and Medical Officers.

3. Clause 26.�Wages: Delete this clause and insert in lieu
thereof�

26.�WAGES
The minimum weekly rate of wage payable to employ-

ees covered by this award shall include the base rate plus
the arbitrated safety net adjustment expressed hereunder:

1st, 2nd & 3rd
Arbitrated
Safety Net

Base Rate Adjustments Total
Per Week Per Week Per Week

$ $ $
(1) (a) Health Worker

Grade 1, Level 1
1st six months of employment 383.70 24.00 407.70
2nd six months of employment 388.20 24.00 412.20
2nd year of employment 397.00 24.00 421.00
3rd year of employment 405.50 24.00 429.50

(b) Health Worker
Grade 1, Level 2

1st year of employment 409.80 24.00 433.80
2nd year of employment 414.20 24.00 438.20
3rd year of employment 423.40 24.00 447.40
5th year of employment 437.06 24.00 461.06

(2) Health Worker
Grade 2

1st year of employment 437.06 24.00 461.06
2nd year of employment 457.77 24.00 481.77
3rd year of employment 477.90 24.00 501.90
4th year of employment 512.90 24.00 536.90
6th year of employment 537.40 24.00 561.40
8th year of employment 561.40 24.00 585.40

1st, 2nd & 3rd
Arbitrated
Safety Net

Base Rate Adjustments Total
Per Week Per Week Per Week

$ $ $
(3) Health Worker

Grade 3
1st year of employment 512.90 24.00 536.90
2nd year of employment 537.40 24.00 561.40
3rd year of employment 561.40 24.00 585.40
5th year of employment 570.40 24.00 594.40
6th year of employment 603.84 24.00 627.84
8th year of employment 650.40 24.00 674.40

(4) (a) Health Worker
Grade 4, Level 1

1st year of employment 650.40 24.00 674.40
2nd year of employment 675.40 24.00 699.40
3rd year of employment 706.90 24.00 730.90
4th year of employment 766.78 24.00 790.78
6th year of employment 805.12 24.00 829.12

(b) Health Worker
Grade 4, Level 2

1st year of employment 706.90 24.00 730.90
2nd year of employment 766.78 24.00 790.78
3rd year of employment 805.12 24.00 829.12
5th year of employment 865.38 24.00 889.38

(5) Junior Employees: Junior employees shall receive the
following percentage of the 1st year rate:

%
Under 17 years of age 73
Under 18 years of age 81
Under 19 years of age 87

(6) (a) The ordinary rate of wage prescribed in
subclause (1) hereof shall be increased by
$8.60 per week when a registered enrolled
nurse has obtained a post basic certificate ap-
proved by the Nurses Board of Western Aus-
tralia and he/she is required to use the
knowledge gained in that certificate as part of
his/her employment.

(b) The ordinary rate of wage prescribed in
subclause (1) hereof shall be increased by
$6.90 per week when a registered enrolled
nurse becomes proficient to do work deemed
extraordinary by the employer or the Western
Australian Industrial Relations Commission.

(c) The on call allowance shall be paid to health
workers for each on call period they are
rostered to.

(7) Any employee who has passed the examination for
registration prescribed by the Nurses Board of West-
ern Australia shall, for the purposes of this clause,
be deemed to be an enrolled nurse.

(8) Supervisory Allowance
A health worker Grade 1 or Grade 2 who is appointed
to supervise other employees and to be responsible
for the operation of a clinic, health unit or outpost
shall be paid an hourly allowance based on the ordi-
nary wage prescribed for the classification in which
they are employed increased by 4.5%.

(9) Where an enrolled nurse is engaged as a health
worker and that enrolled nurse wishes to maintain
their enrolled nurse registration, the employer shall
provide work in a nursing situation each year to en-
able them to maintain their registration with their
nurses� board.

(10) Specialist Allowance
Where a health worker is performing specialist du-
ties, for example has responsibility for a special
project or program, which require independent ap-
plication of a high level of theoretical or specialist
knowledge, that health worker shall be paid an al-
lowance equal to 7% of the Health Worker Grade 4
Level 1, 1st year of employment for the period that
worker is exercising those skills.
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1st, 2nd & 3rd
Arbitrated
Safety Net

Base Rate Adjustments Total
Per Week Per Week Per Week

$ $ $

(11) Gardener
1st year of employment 374.60 24.00 398.60
2nd year of employment 379.60 24.00 403.60
3rd year of employment
 and thereafter 383.80 24.00 407.80

(12) Domestic
1st year of employment 374.60 24.00 398.60
2nd year of employment 379.60 24.00 403.60
3rd year of employment
 and thereafter 383.80 24.00 407.80

(13) Cook
1st year of employment 394.90 24.00 418.90
2nd year of employment 399.20 24.00 423.20
3rd year of employment
 and thereafter 403.30 24.00 427.30

(14) Driver of Motor Vehicle
(under 1.2 tonnes)

1st year of employment 394.80 24.00 418.80
2nd year of employment 398.60 24.00 422.60
3rd year of employment
 and thereafter 401.70 24.00 425.70

(15) Driver of Motor Vehicle
(exceeding 1.2 tonnes capacity
but not exceeding 3 tonnes
capacity)

1st year of employment 399.10 24.00 423.10
2nd year of employment 402.80 24.00 426.80
3rd year of employment
and thereafter 406.00 24.00 430.00

(16) Bus Driver (under
25 passengers)

1st year of employment 401.20 24.00 425.20
2nd year of employment 404.90 24.00 428.90
3rd year of employment
and thereafter 408.10 24.00 432.10

(17) Storeperson (Grade 1)
1st year of employment 388.90 24.00 412.90
2nd year of employment 392.80 24.00 416.80
3rd year of employment
and thereafter 396.20 24.00 420.20

(18) Leading hands shall be paid the ordinary wage pre-
scribed for the classification in which they are em-
ployed increased by:

(a) $13.90 per week when in charge of not less
than three and not more than 10 other employ-
ees;

(b) $20.90 per week when in charge of more
than 10 and not more than 20 other employ-
ees; and

(c) $27.80 per week when in charge of more than
20 employees.

(19) The rates of pay in this award include three arbi-
trated safety net adjustments totalling $24.00 per
week available under the Arbitrated Safety Net Ad-
justment Principle pursuant to either the December
1993 State Wage Decision, the December 1994 State
Wage Decision and the March 1996 State Wage De-
cision. The first, second and third $8.00 per week
arbitrated safety net adjustments may be offset to
the extent of any wage increase payable since 1 No-
vember 1991 pursuant to enterprise agreements or
consent awards or award variations to give effect to
enterprise agreements, insofar as that wage increase
or part of it has not previously been used to offset an
arbitrated safety net adjustment. Increases made un-
der previous State Wage Case Principles or under
the current Statement of Principles, excepting those
resulting from enterprise agreement, are not to be
used to offset arbitrated safety net adjustments.

(20) Where the term �year of employment� has been used
in this clause, it shall mean all service whether full
time or part time and shall include service of an
equivalent nature in any Aboriginal Health Organi-
sation.
Such service shall be calculated in periods of calender
years from the date of commencement of work with
the employer and by automatic progression subject
to satisfactory service.

(21) When an employee transfers from one grade or level
to another, the employee shall be placed at the next
highest rate of pay from the wage they were previ-
ously receiving and subclause (20) of this clause shall
not apply in these circumstances.

4. Insert after Clause 24.�Outpost�Availability Allowance,
the following new clause�

24A.�BILINGUAL ALLOWANCE
(1) Bilingual shall mean a recognised proficiency in Eng-

lish as well as any one of the Aboriginal or Torres
Strait Islander languages.

(2) In recognition of the increased effectiveness and pro-
ductivity of bilingual employees, if an employee is
required during the course of employment or as part
of his/her duties to apply skills within subclause (1)
of this clause, the employee who shall be compe-
tently bilingual shall be paid an allowance of:
Level 1�$1018.00 per annum.
Level 1 is an elementary level. This level of accredi-
tation is appropriate for employees who are capable
of using a minimal knowledge of language for the
purpose of simple communication.
Level 2�$2038.00 per annum.
Level 2 represents a level of ability for the ordinary
purposes of general business, conversation, reading
and writing.

(3) The amounts contained in subclause (2) of this clause
represent the total possible amount an employee
could be paid in one year. The bilingual allowance
is payable weekly or fortnightly according to Clause
19.�Payment of Wages.

(4) This allowance shall be paid to part time employees
on a pro rata basis.

5. Insert after Clause 25.�Special Leave, the following new
clause�

25A.�EMERGENCY LEAVE
An employer may, under exceptional circumstances,

grant leave to an employee on such terms and conditions
as the employer, exercising their discretion sees fit.

An employer may grant leave without pay after a pe-
riod of 12 months service to an employee for a maximum
period of 12 months.

6. Clause 14.�Transport: Delete this clause and insert in
lieu thereof�

14.�TRANSPORT
(1) No employee shall be required to provide and main-

tain a vehicle for the purposes of the employer�s busi-
ness however, where there is an agreement between
the employer and employee to the use of the em-
ployee�s vehicle an allowance shall by paid in ac-
cordance with the agreement or award relating to
officers of the Public Service.

(2) Full time or part time employees employed in any
location referred to in paragraphs 3.,4., 5., and 6. of
subclause (2) of Clause 23.�District Allowance of
the Award, shall be entitled to:

(a) in the case of full time employees, 38 hours
annual leave in addition to that prescribed in
Clause 8.�Annual Leave and Public Holidays
or in the case of part time employees one
week�s annual leave in addition to that pre-
scribed in Clause 8.�Annual Leave and Pub-
lic Holidays, calculated on the basis of average
weekly number of hours worked over the pre-
vious 12 months, and
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(b) one return economy class air ticket to Perth
per annum, or, by agreement between the em-
ployer and the employee, the equivalent in
money of one return economy class airfare to
Perth, provided that the employee shall receive
such air ticket or money as the case may be,
before the employee commences leave.

(c) An entitlement under this subclause not exer-
cised by an employee in any year, shall only
accrue from one year to the next, and be exer-
cisable in any subsequent year by agreement
between the employer and the employee pro-
vided that where in any year the employer and
the employee have not agreed when the em-
ployee is to take his/her leave under paragraph
(a) of this subclause or entitlement under para-
graph (b) of this subclause, the employer is
not to refuse the employee taking, at any time
suitable to the employee, such entitlements
under this clause subject to the employee giv-
ing to the employer at least 4 weeks notice.

(d) Nothing in this award shall be deemed to pre-
vent an employee using accrued entitlements
as set out in paragraph (c) of this subclause
for members of that employees family.

7. Insert after Clause 28.�Award Modernisation and En-
terprise Consultation, the following new clause�

29.�REVIEW OF CAREER STRUCTURE
The parties agree to review the Career Structure as set

out in Clause 4.�Definitions and Clause 26.�Wages,
with a view to ensuring that the structure remains rel-
evant to the enterprises and meets the career aspirations
of the employees. The parties agree that the review/s will
be conducted jointly.

AGED AND DISABLED PERSONS HOSTELS
AWARD, 1987.
No. A6 of 1987.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous

Workers Union, Miscellaneous Workers Division, Western
Australian Branch

and
Anglican Homes for the Aged (Inc) and Others.

No. 1317(A) of 1996.
Aged and Disabled Persons Hostels Award, 1987.

No. A6 of 1987.
CHIEF COMMISSIONER W.S. COLEMAN.

20 February 1997.
Order.

HAVING heard Ms M. Robinson and later Ms R. Ho on behalf
of the Applicant and Mr P.G. Robertson on behalf of the
Respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979 hereby orders:

(1) THAT this application be split into Parts (A) and
(B). Further, that the provisions for Fares and Motor
Vehicle Allowances will be dealt with under part (B)
at a later stage following further discussions between
the parties.

(2) THAT the Aged and Disabled Persons Hostels Award,
1987 be varied in accordance with the following
Schedule and that such variation being made in re-
lation to:

(a) paragraph (1) of the Schedule in accordance
with Consumer Price Index adjustments, based
on Australian Bureau of Statistics publication

catalogue number 6401.0 at Table 7, subgroup
�Meals Out & Takeaway Foods� for Septem-
ber 1991 and September 1996 inclusive;

(b) paragraph (2) and (3)(b) of the Schedule in
accordance with the formula set down by the
Australian Industrial Relations Commission
in the Furnishing and Glass Industry case
(print M9765), based on the key classifica-
tion of Qualified Cook;

(b) paragraph (3)(a) of the Schedule in accord-
ance with a 1.1% increase in the Consumer
Price Index adjustment for the quarters Sep-
tember 1991 to September 1996 inclusive,
based on Australian Bureau of Statistics pub-
lication catalogue number 6401.0 at Table 6,
subgroup �Clothing�;

and these variations shall have effect from the first pay period
commencing on or after the 12th day of November 1996.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

���

Schedule.
1. Clause 10.�Overtime: Delete the amount of $5.40 in

subclause (4) and insert in lieu thereof the amount of $6.60.
2. Clause 18.�Wages: Delete the amount of $14.20 in

subclause (3) and insert in lieu thereof the amount of $14.90.
3. Clause 20.�Uniforms and Laundering:

A. Delete the amount of $3.40 in subclause (2) and in-
sert in lieu thereof the amount of $3.45.

B. Delete the amount of $1.00 in subclause (4) and in-
sert in lieu thereof the amount of $1.05.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous

Workers Union, Miscellaneous Workers Division, Western
Australian Branch

and
Anglican Homes for the Aged (Inc) and Others.

No. 1317(A) of 1996.
Aged and Disabled Persons Hostels Award, 1987.

No. A6 of 1987.
CHIEF COMMISSIONER W.S. COLEMAN.

5 March 1997.
Correcting Order.

WHEREAS an error occurred in the issuance of the above
Order dated 20 February 1997, the following correction is
made�

1. Delete instruction (1) of the Order and replace with the
following:

1. Clause 10.�Overtime: Delete the amount of $5.40
in subclause (4) and insert in lieu thereof the amount
of $5.80.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 75777 W.A.I.G.

AMBULANCE SERVICE COMMUNICATION
CENTRE EMPLOYEES� AWARD 1991

No. A 4 of 1991.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers� Union, Miscellaneous Workers� Division, Western

Australian Branch
and

St John Ambulance Australia.
No. 1532 of 1996.

Ambulance Service Communication Centre Employees�
Award 1991.

COMMISSIONER J.F. GREGOR.
14 February 1997.

Order.
HAVING heard Ms R. Ho on behalf of the first named party
and Mr M. O�Connor on behalf of the second named party,
and by consent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders:

THAT the Ambulance Service Communication Centre
Employees� Award 1991, be varied in accordance with
the following Schedule and that such variation shall have
effect from the beginning of the first pay period com-
mencing on or after 14 February 1997.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

Schedule.
1. Clause 8.�Overtime: Delete the amount of $5.15 in para-

graph (a) and (b) of subclause (3) of this clause and insert in
lieu thereof the amount of $6.77.

2. Clause 27.�Training Allowance: Delete the amount of
$2.00 in this clause and insert in lieu thereof the amount of
$2.30.

AWU GOLD (MINING AND PROCESSING)
AWARD 1993
No. A1 of 1992.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Workers� Union, West Australian Branch,
Industrial Union of Workers

and
Kalgoorlie Consolidated Gold Mines Pty Ltd and Others.

No. 1797 of 1996.

AWU Gold (Mining and Processing) Award 1993.

COMMISSIONER R.N. GEORGE.
21 February 1997.

Order.
HAVING heard Mr M. Lourey on behalf of the Applicant and
Ms T. Allen on behalf of the Respondents and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

THAT the AWU Gold (Mining and Processing) Award
1993 be varied in accordance with the following Sched-
ule and that such variation shall have effect from the be-
ginning of the first pay period commencing on or after 11
February 1997.

(Sgd.) R.N. GEORGE,
[L.S] Commissioner.

Schedule.

1. Clause 7.�Shift Work: Delete subclause (2) of this clause
and insert in lieu thereof the following�

(2) A shift employee, in addition to that employee�s or-
dinary rate of pay, shall be paid an additional flat
payment of $8.50 per rostered afternoon or night
shift.

2. Clause 16.�Wage Rates: Delete this clause and insert in
lieu thereof the following�

16.�WAGE RATES
(1) Underground

Base Industry Arbitrated Total
Rate Allowance Safety Net Weekly

Adjustment Mininum
Rate

$ $ $ $

Group 1
Trucker
Toolcarrier
Salvage Man
Pass Runner 298.80 66.30 24.00 389.10

Group 2
Pipe Sampler
Sampler
Popper
Machineman
Diamond Drillers
Assistant
Air Hoist Operator
Ventilation Man
Pump Attendant
(as distinct from
Pumpman)
Hydraulic Fill
Operator 312.60 66.30 24.00 402.90

Group 3
Platelayer
Train Crew
Mechanical
Loader Operator
Scraper Hauler
Operator
Braceman 317.80 66.30 24.00 408.10

Group 4
Scaler
Pumpman
(engaged
dewatering a
mine) 322.60 66.30 24.00 412.90

Group 5
Rock Drill
Man in other
places
Rock Bolter
Powder Monkey
Percussion Drill
Operator
Sanitary Man
Crusher Operator 330.60 66.30 24.00 420.90

Group 6
Rock Drill Man
in Rises
Rock Drill Man
in Winzes
Raise Drill
Operator
In-The-Hole-
Hammer Operator
Diamond Driller
up to 15kw
Timberman 339.40 66.30 24.00 429.70

Group 7
Rock Drill Man
in Shaft
Timberman in
Shaft
Diamond driller
over 15kw 347.70 66.30 24.00 438.00
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Base Industry Arbitrated Total
Rate Allowance Safety Net Weekly

Adjustment Mininum
Rate

$ $ $ $
Group 8
Diesel Truck
and Loader
Operator
Diesel Personnel
Carrier Operator 353.80 66.30 24.00 444.10
Group 9
Hydraulic Jumbo
Drill Operator 366.50 66.30 24.00 456.80

(2) (a) Mining�Open Cut
Mine Employee�
Grade 1
Labourer
Spotter
Sampler 299.70 66.30 24.00 390.00
Mine Employee�
Grade 2
Blast Crew
Trainee�Mobile
Plant Operator
 Serviceman
 Production
 Driller 322.10 66.30 24.00 412.40
Mine Employee�
Grade 3
Trained�Mobile
Plant Operator
 Serviceman
 Production
 Driller 362.30 66.30 24.00 452.60
Mine Employee�
Grade 4
Shot Firer
Skilled�Mobile
Plant Operator
 Serviceman
 Production
 Driller 371.90 66.30 24.00 462.20
Mine Employee�
Grade 5
Multiskilled 385.40 66.30 24.00 475.70

(b) Ore Processing
Process Operator
�Grade 1 292.00 66.30 24.00 382.30
Process Operator
�Grade 2 309.00 66.30 24.00 399.30
Process Operator
�Grade 3 325.50 66.30 24.00 415.80
Process Operator
�Grade 4 341.30 66.30 24.00 431.60
Process Operator
�Grade 5 371.90 66.30 24.00 462.20

Laboratory
Laboratory
Employee�
Grade 1 292.00 66.30 24.00 382.30
Laboratory
Employee�
Grade 2 309.00 66.30 24.00 399.30
Laboratory
Employee�
Grade 3 325.50 66.30 24.00 415.80
Laboratory
Employee�
Grade 4 341.30 66.30 24.00 431.60
Laboratory
Employee�
Grade 5 371.90 66.30 24.00 462.20

(c) Mine Services Employees (MSE)
MSE�Grade 1 299.70 66.30 24.00 390.00
MSE�Grade 2 316.30 66.30 24.00 406.60
MSE�Grade 3 332.50 66.30 24.00 422.80

(3) The rates of pay in this award include three arbitrated
safety net adjustments totalling $24.00 per week available
under the Arbitrated Safety Net Adjustment Principle pursu-
ant to either the December 1993 State Wage Decision, the
December 1994 State Wage Decision, the March 1996 State

Wage Decision and the August 1996 State Wage Decision.
The first, second and third $8.00 per week arbitrated safety
net adjustments may be offset to the extent of any wage in-
crease payable since 1 November 1991 pursuant to enterprise
agreements or consent awards or award variations to give ef-
fect to enterprise agreements, insofar as that wage increase or
part of it has not previously been used to offset an arbitrated
safety net adjustment. Increases made under previous State
Wage Case Principles or under the current Statement of Prin-
ciples, excepting those resulting from enterprise agreement,
are not to be used to offset arbitrated safety net adjustments.

(4) Leading Hands
In addition the wage rates an employee appointed as a Lead-

ing hand shall be per week, the following in excess of the
highest wage rate applicable to the work being carried out�

(a) In charge of not less than three and
not more than ten other employees                $15.10

(b) In charge of more than ten and
not more than twenty other employees             $22.80

(c) In charge of more than twenty employees           $29.60
(5) W.A. Industrial Relations Commission General Order�

Adult Minimum Wage
Notwithstanding the provisions of this award no employee,

21 years of age or over, shall be paid less than $332.00 per
week for the ordinary hours of work prescribed by this award.
Where the minimum rate of pay is applicable the same rate
shall be payable on holidays, during annual leave, sick leave,
long service leave and any other leave prescribed in this award.

Notwithstanding the foregoing, where in this award an ad-
ditional rate is prescribed for any work as a percentage, frac-
tion or multiple of the ordinary rate of pay, it shall be calculated
upon the rate prescribed in this award for the classification in
which the employee is employed.

(6) Wage rates under this award may be adjusted in accord-
ance with applicable decisions of the Western Australian In-
dustrial Relations Commission.

CHILD CARE (SUBSIDISED CENTRES) AWARD
No. A26 of 1985.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch
and

Bassendean Town Council and Others.
No. 1633 of 1996.

Child Care (Subsidised Centres) Award

CHIEF COMMISSIONER W.S. COLEMAN.
20 February 1997.

Order.
HAVING heard Ms R. Ho on behalf of the Applicant and Mr
P. Robertson on behalf of the Respondents the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders:

1. THAT the Order dated 17 December 1996, be can-
celled with effect close of business Tuesday 4 Feb-
ruary 1997.

2. THAT the Child Care (Subsidised Centres) Award
be varied in accordance with the following Sched-
ule and that such variation shall have effect from the
beginning of the first pay period commencing on or
after the 4 February 1997.

(Sgd.) W.S. COLEMAN,
[L.S] Chief Commissioner.
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Schedule.
1. Clause 2.�Arrangement: After Clause 27.�Classifica-

tion Definitions and Skill Descriptors insert the following
number and name:

2. After Clause 27.�Classification Definitions and Skill
Descriptors insert a new clause as follows:

28.�SUPPORTED WAGE SYSTEM
(1) This clause defines the conditions which will apply

to employees who, because of the effects of a dis-
ability are eligible for a supported wage under the
terms of this award. In the context of this clause the
following definitions will apply:

(a) �Supported Wage System� means the Com-
monwealth Government system to promote
employment for people who cannot work at
full award wages because of a disability, as
documented in �Supported Wage System:
Guidelines and Assessment Process�.

(b) �Accredited Assessor� means a person accred-
ited by the management unit established by
the Commonwealth under the Supported Wage
System to perform assessments of an individu-
al�s productive capacity within the Supported
Wage System.

(c) �Disability Support Pension� means the Com-
monwealth pension scheme to provide income
security for persons with a disability as pro-
vided under the Social Security Act 1991, as
amended from time to time, or any successor
to that scheme.

(d) �Assessment instrument� means the form pro-
vided for under the Supported Wage System
that records the assessment of the productive
capacity of the person to be employed under
the Supported Wage System.

(2) Eligibility Criteria
(a) Employees covered by this clause will be those

who are unable to perform the range of duties
to the competence level required within the
class of work for which the employee is en-
gaged under this award, because of the effects
of a disability on their productive capacity and
who meet the impairment criteria for receipt
of a Disability Support Pension.

(b) This clause does not apply to any existing
employee who has a claim against the em-
ployer which is subject to the provisions of
workers� compensation legislation or any pro-
vision of this Award relating to the rehabilita-
tion of employees who are injured in the course
of their employment.

(c) (i) This clause does not apply to employ-
ers in respect of their facility, program,
undertaking, service or the like which
receive funding under the Disability
Services Act 1986 and fulfil the dual
role of service provider and sheltered
employer to people with disabilities
who are in receipt of or eligible for a
Disability Support Pension, and such
employees.

(ii) Provided that this exclusion shall not
prevent Services funded under Section
10 or 12A of the Act referred to in
subparagraph (i) hereof, engaging per-
sons who meet the eligibility criteria
under the Supported Wages System, on
work covered by this Award, where
both parties wish to access the System
and all other criteria are met.

(3) Supported Wage Rates
(a) Employees to whom this clause applies shall

be paid the applicable percentage of the mini-
mum rate of pay prescribed by this award for

the class of work which the person is perform-
ing according to the following schedule:

Assessed % of Prescribed
Capacity Award Rate

(Sub-clause 4)
10% 10%
20% 20%
30% 30%
40% 40%
50% 50%
60% 60%
70% 70%
80% 80%
90% 90%

(b) Provided that the minimum amount payable
shall not be less than $45.00 per week.

(c) Where a person�s assessed capacity is 10 per
cent, they shall receive a high degree of as-
sistance and support.

(4) Assessment of Capacity
For the purpose of establishing the percentage of the
award rate to be paid to an employee under this
award, the productive capacity of the employee will
be assessed in accordance with the Supported Wage
System and documented in an assessment instrument
by either:

(a) the employer and the union party to the award,
in consultation with the employee, or;

(b) the employer and an accredited assessor agreed
to by the employer and the Union party to the
award in consultation with the employee.

(5) Lodgement of Assessment Instrument
(a) All assessment instruments under the condi-

tions of this clause, including the appropriate
percentage of the award wage to be paid to
the employee, shall be lodged by the employer
with the Registrar of the Western Australian
Industrial Relations Commission.

(b) All assessment instruments shall be agreed and
signed by the parties to the assessment, pro-
vided that where the union which is party to
the award is not party to the assessment, it shall
be referred by the Registrar to the union by
certified mail and shall take effect unless an
objection is notified to the Registrar within
ten working days.

(6) Review of Assessment
The assessment of the applicable percentage should
be subject to annual review or earlier on the basis of
a reasonable request for such a review. The process
of review shall be in accordance with the procedures
for assessing capacity under the Supported Wage
System.

(7) Other Terms and Conditions of Employment
Where an assessment has been made the applicable
percentage shall apply to the wage rate only. Em-
ployees covered by the provision of the clause will
be entitled to the same terms and conditions of em-
ployment as all other employees covered by this
award, but be paid at the rate of wage as determined
in accordance with this clause.

(8) Workplace Adjustment
An employer wishing to employ a person under the
provisions of this clause shall take reasonable steps
to make changes in the workplace to enhance the
employee�s capacity to do the job. Changes may in-
volve redesign of job duties, working time arrange-
ments and work organisation in consultation with
other employees in the area.

(9) Trial Period
(a) In order for an adequate assessment of the

employee�s capacity to be made, an employer
may employ a person under the provisions of
this clause for a trial period not exceeding 12
weeks, except that in some cases additional
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work adjustment time (not exceeding four
weeks) may be needed.

(b) During the trial period the assessment of ca-
pacity shall be undertaken and the proposed
wage rate for a continuing employment rela-
tionship shall be determined.

(c) The minimum amount payable to the employee
during the trial period shall be no less than
$45.00 per week.

(d) Work trials should include induction or train-
ing as appropriate to the job being trailed.

(e) Where the employer and employee wish to
establish a continuing employment relation-
ship following the completion of the trial pe-
riod, a further contract of employment shall
be entered into based on the assessment un-
der subclause (4) of this clause.

(10) The conditions of employment, as agreed, to apply
during a trial period or in a continuing employment
relationship shall be documented, a copy of which
shall be provided by the employer to the person em-
ployed in accordance with this clause.

ELECTRICAL CONTRACTING INDUSTRY AWARD
No. R 22 of 1978.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and  Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and
Electrical Contractors Association of Western Australia

Union of Employers and Others.
No. 1420 of 1996.

Electrical Contracting Industry Award, R 22 of 1978.

SENIOR COMMISSIONER FIELDING.
12 February 1997.

Order.
HAVING heard Mr C. Young on behalf of the Applicant and
Mr D.R. Sproule on behalf of Ralph M. Lee (WA) Pty Ltd,
O�Donnell Griffin Pty Ltd, ABB Installation and Service Pty
Ltd and Swispec Pty Ltd and the Electrical Contractors Asso-
ciation of Western Australia, Union of Employers and Mr R.S.
Raxworthy on behalf of the Federation of Electrical Contrac-
tors and by consent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act, 1979, hereby
orders:

(1) THAT the Electrical Contacting Industry Award
No.22 of 1978 be varied in accordance with the fol-
lowing Schedule with effect from the beginning of
the first pay period commencing on or after the date
hereof; and

(2) THAT the Application as it relates to other provi-
sions of the Award be and is hereby adjourned sine
die.

(Sgd.) G.L. FIELDING,
[L.S] Senior Commissioner.

Schedule
1. Clause 12.-Overtime: In subclause (2)(e)(i) and (2)(e)(iii)

of this clause delete the amount �$6.95� and insert in lieu the
amount of �$7.10�.

2. Clause 30.�SPECIAL PROVISIONS-STATE ENERGY
COMMISSION OF WESTERN AUSTRALIA:

A. Delete the title and subclause (1) of this Clause and
insert in lieu thereof the following:

30.�SPECIAL PROVISIONS�WESTERN
POWER CORPORATION

(1) This Clause shall apply to any employee who
is engaged on construction work being car-
ried out for the Western Power Corporation at
Kwinana or Muja.

B. In subclause (6)(a) of this Clause delete the amount
of �$264.40� and insert in lieu thereof the amount
�$266.50�.

ELECTRICAL, ENGINEERING AND BUILDING
TRADES (WEST AUSTRALIAN NEWSPAPERS

LIMITED) AWARD, 1988
No. A7 of 1985.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing, and Allied Workers Union of

Australia, Engineering & Electrical Division, Western
Australian Branch

and
West Australian Newspapers & Others.

No. 1504 of 1996.

Electrical, Engineering and Building Trades (West
Australian Newspapers Limited) Award, 1988.

COMMISSIONER J.F. GREGOR.
28 February 1997.

Order.
HAVING heard Mr C. Young on behalf of the first named
party and Mr R. Joyce and Mr G. Sturman on behalf of the
second named parties, and by consent, the Commission, pur-
suant to the powers conferred on it under the Industrial Rela-
tions Act, 1979, hereby orders:

THAT the Electrical, Engineering and Building Trades
(West Australian Newspapers Limited) Award, 1988, be
varied in accordance with the following Schedule and
that such variation shall have effect from the beginning
of the first pay period commencing on or after 1 July
1997.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

Schedule.
1. Clause 2A.�State Wage Principles�June 1991: Delete

this clause.
2. Clause 7.�Apprentices: Delete this clause and insert in

lieu thereof the following:
7.�APPRENTICES

(1) Apprentices may be taken in the ratio of one appren-
tice to every two tradespersons or part thereof, and
shall not be taken in excess of that ratio unless�

(a) The respective union party to this Award
agrees, or

(b) The Commission so determines.
(2) The following applies to adult apprentices�

(a) An adult apprentice means a person of 21 years
of age or over at the time of entering into an
indenture into one of the trades as mentioned
in this Award.
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(b) Where a person was employed by the employer
immediately prior to becoming an adult ap-
prentice with the employer, such a person shall
not suffer a reduction in their actual rate of
pay by virtue of becoming indentured.

3. Clause 10.�Overtime: Delete subclause (6) of this clause
and insert in lieu thereof the following:

(6) Where an employee is entitled to a meal break pur-
suant to subclause (13) of this clause; and

(a) The employee has worked two hours or more
of overtime immediately before any interme-
diate or night shift or immediately after a day
shift, such employee will receive at least a 30
minute unpaid meal break and be paid meal
money of $7.10.

(b) Where an employee works overtime that is
continuous with their normal rostered shift and
they work two hours or more overtime with-
out a meal break, they will receive a 30 minute
meal break which will be paid for at the ap-
propriate overtime rate.

4. Clause 19.�Fares and Travelling: Delete this clause and
insert in lieu thereof the following:

Where an employee is required to work away from their
shop, the following provisions shall apply:

(1) The employee shall be paid fares of $11.15
per day.

(2) Where the employer requests the employee to
use their own vehicle to transfer from one site
to another and the employee agrees, an amount
of $0.52 per kilometre shall be paid.

5. Clause 20.�Distant Work: Delete subclause (2) of this
clause and insert in lieu thereof the following:

(2) Where an employee is required to use their own ve-
hicle for distant work the employer shall insure that
employee�s vehicle for the duration of the journey
and pay the employee $0.58 per kilometre.

6. Clause 21.�Special Rates and Provisions: Delete
subclause (1) of this clause and insert in lieu thereof the fol-
lowing:

(1) An employee shall be paid an allowance of $2.90
per shift, or $1.70 per half shift, when engaged on
work of an unusually dirty nature where clothes are
unduly soiled or damaged by the nature of the work
done or when, because of the dimensions of the com-
partment or space in which he/she is working, he/
she is required to work in a stooped or otherwise
cramped position, or without proper ventilation.

7. First Schedule�Wages: After subclause (7) insert
subclause (8) as follows:

(8) Minimum Wage
Notwithstanding the provisions of this award, no em-
ployee (including an apprentice), twenty-one years
of age or over, shall be paid less than $332.00 per
week as the ordinary rate of pay in respect of the
ordinary hours of work prescribed by this award, but
that minimum rate of pay does not apply where the
ordinary rate of pay (including any part thereof pay-
able in addition to the award rate) is not less than
$332.00.
Where the said minimum rate of pay is applicable
the same rate shall be payable on holidays, during
annual leave, sick leave, long service leave and any
other leave prescribed by this award.
Notwithstanding the foregoing, where in this award
an additional rate is prescribed for any work as a
percentage, fraction or multiple of the ordinary rate
of pay, it shall be calculated upon the rate prescribed
in this award for the classification in which the em-
ployee is employed.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing, and Allied Workers Union of

Australia, Engineering & Electrical Division, Western
Australian Branch

and
West Australian Newspapers Limited & Others.

No. 1795 of 1996.

Electrical, Engineering and Building Trades (West
Australian Newspapers Limited) Award, 1988.

COMMISSIONER J.F. GREGOR.
28 February 1997.

Order.
HAVING heard Mr C. Young on behalf of the first named
party and Mr R. Joyce and Mr G. Sturman on behalf of the
second named parties, and by consent, the Commission, pur-
suant to the powers conferred on it under the Industrial Rela-
tions Act, 1979, hereby orders:

THAT the Electrical, Engineering and Building Trades
(West Australian Newspapers Limited) Award, 1988, be
varied in accordance with the following Schedule and that
such variation shall have effect from the beginning of the
first pay period commencing on or after 1 July 1997.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

Schedule.
First Schedule�Wages: Delete subclause (1) and insert in

lieu thereof:
(1) (a) Classification 1st & 2nd

Supple- Addi- Arbitrated
Base mentary tional Safety Net Total
Rate Payment Payment Adjustment Rate

$ $ $ $ $
C6 Industrial

Electronic
Tradesperson
(with 2 or
more years
experience) 456.50 65.00 48.60 16.00 586.10

C6 Industrial
Electronic
Tradesperson
(with less
than 2 years
experience) 456.50 65.00 30.30 16.00 567.80

C8 Electrical,
Engineering
and Building
Tradesperson
�Carpenter-
Tradesperson
�Special
Class 401.70 57.20 81.60 16.00 556.50

C10 Electrical,
Engineering
Tradesperson
and Building
Tradesperson
�Multi-
skilled
Carpenter
(more than
2 years
experience
with the
employer) 365.20 52.00 99.10 16.00 532.30

C10 Electrical,
Engineering
and Building
Tradesperson
(with less
than 2 years
continuous
experience
with the
employer) 365.20 52.00 82.60 16.00 515.80



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.762

1st & 2nd
Supple- Addi- Arbitrated

Base mentary tional Safety Net Total
Rate Payment Payment Adjustment Rate

$ $ $ $ $
C12 Tool

Storeperson 319.20 45.40 40.30 16.00 420.90
C12/13 Trades

Assistant 306.80 42.60 55.50 16.00 420.90

(b) The rates of pay in this award include the second
$8.00 per week arbitrated safety net adjustment pay-
able under the December, 1994 State Wage Deci-
sion. This second $8.00 per week arbitrated safety
net adjustment may be offset to the extent of any
wage increase payable since 1 November, 1991, pur-
suant to enterprise agreements, consent awards or
award variations to give effect to enterprise agree-
ments, insofar as that wage increase has not previ-
ously been used to offset an arbitrated safety net
adjustment. Increases made under previous State
Wage Case Principles or under the current State-
ment of Principles, excepting those resulting from
enterprise agreements, are not to be used to offset
arbitrated safety net adjustments.

ENGINEERING TRADES (GOVERNMENT) AWARD
1967 AWARD.

Nos. 29, 30 and 31 of 1961 and 3 of 1962.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Communications, Electrical, Electronic, Energy,

Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and
Minister for Works and Services and The Automotive, Food,
Metals, Engineering, Printing and Kindred Industries Union

of Workers�Western Australian Branch.
No. 1578 of 1996.

Engineering Trades (Government) Award, 1967 Award Nos.
29, 30 and 31 of 1961 and 3 of 1962.

COMMISSIONER P E SCOTT.
5 March 1997.

Order.
HAVING heard Mr D Leeder on behalf of the
Communications, Electrical, Electronic, Energy, Information,
Postal, Plumbing and Allied Workers� Union of Australia,
Engineering and Electrical Division, WA Branch and Mr B
Appleby on behalf of the Minister for Works and Services and
by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Engineering Trades (Government) Award,
1967 Award Nos 29, 30, 31 of 1961 and 3 of 1962 be
varied in accordance with the following Schedule and
that such variation shall have effect from the beginning
of the first pay period commencing on or after the 3rd
day of February 1997.

(Sgd.) P. E. SCOTT,    
[L.S.] Commissioner.

���

Schedule.
1. Clause 14.�Overtime:

A. Delete paragraph (e) of subclause (3) of this clause
and insert the following in lieu thereof:

(e) Subject to the provisions of paragraph (f) of
this subclause, an employee required to work
overtime for more than one hour shall be sup-
plied with a meal by the employer or be paid
$6.70 for a meal if, owing to the amount of
overtime worked, a second or subsequent meal
is required, he/she shall be supplied with each
such meal by the employer or be paid $4.70
for each meal so required.

B. Delete paragraph (h) of subclause (3) of this clause
and insert the following in lieu thereof:

(h) An employee required to work continuously
from 12 midnight to 6.30 a.m. and ordered
back to work at 8.00 a.m. the same day shall
be paid $3.10 for breakfast.

2. Clause 19.�Fares and Travelling Allowances: Delete
paragraphs (a), (b) and (c) of subclause (1) of this clause and
insert the following in lieu thereof:

(a) On places within a radius of fifty kilometres from
the General Post Office, Perth�$12.05 per day.

(b) For each additional kilometre to a radius of sixty
kilometres from the General Post Office, Perth�63
cents per kilometre.

(c) Subject to the provisions of paragraph (d) work per-
formed at places beyond a sixty kilometre radius from
the General Post Office, Perth shall be deemed to be
distant work unless the employer and the employees
with the consent of the union, agree in any particu-
lar case that the travelling allowance for such work
shall be paid under this clause in which case an ad-
ditional allowance of 63 cents per kilometre shall be
paid for each kilometre in excess of the sixty kilo-
metre radius.

3. Clause 20.�Distant Work�Construction: Delete
subclauses (6) and (7) of this clause and insert the following
in lieu thereof:

(6) An employee to whom the provisions of subclause
(1) of this clause apply shall be paid an allowance of
$24.80 and for any weekend that he/she returns to
his home from the job but only if�

(a) The employer or his/her agent is advised of
the intention no later than the Tuesday imme-
diately preceding the weekend in which the
employee so returns;

(b) He/she is not required for work during that
weekend;

(c) The employee returns to the job on the first
working day following the weekend; and

(d) The employer does not provide or offer to pro-
vide suitable transport.

(7) Where an employee supplied with board and lodg-
ing by the employer, is required to live more than
eight hundred metres from the job, he/she shall be
provided with suitable transport to and from that job
or be paid an allowance of $10.85 per day provided
that where the time actually spent in travelling ei-
ther to or from the job exceeds twenty minutes, that
excess travelling time shall be paid for at ordinary
rates whether or not suitable transport is supplied by
the employer.

4. First Schedule�Wages: After subclause (13) of this
Schedule insert a new subclause (14) as follows:

(14) Minimum Wage:
(a) No employee (including an apprentice), twenty

one years of age or over shall be paid less than
the minimum weekly rate of pay for employ-
ees 21 or more years of age as prescribed by
an order made under Section 15 of the Mini-
mum Conditions of Employment Act 1993 as
the ordinary rate of pay in respect of the ordi-
nary hours of work prescribed by this award.

(b) Where the minimum rate of pay is applicable
that rate shall be payable for public holidays,
during annual leave, sick leave, long service
leave and any other paid leave prescribed by
this award.

(c) Where in this award an additional rate is pre-
scribed for any work as a percentage, fraction
or multiple of the ordinary rate of pay, it shall
be calculated upon the rate prescribed in this
award for the classification in which the em-
ployee is employed, and not the minimum rate
specified in subclause (14)(a).
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ENROLLED NURSES AND NURSING ASSISTANTS
(GOVERNMENT) AWARD

No. R7 of 1978.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers� Union, Miscellaneous Workers� Division, Western

Australian Branch
and

Albany Regional Hospital & Others.
No. 1173 of 1996.

COMMISSIONER J. F. GREGOR.
5 March 1997.

Order.
HAVING heard Mr N. Whitehead on behalf of the first named
party and Ms A. Riordan on behalf of the second named party,
and by consent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders:

THAT the Enrolled Nurses and Nursing Assistants
(Government) Award (No. R7 of 1978), be varied in ac-
cordance with the following Schedule and that such vari-
ation shall have effect from the beginning of the first pay
period commencing on or after 5 March 1997.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

Schedule.
Clause 19.�Laundry and Uniforms: Delete this clause and

insert in lieu thereof the following:
(1) (a) The employer shall provide free of charge the

following number and type of uniforms to each
employee:
6 dresses, or 6 pairs of trousers/culottes/shorts
and 6 short or long sleeved shirts; and
2 jackets or cardigans

(b) The employee shall choose which combina-
tion of the above best suits their needs.

(c) Uniforms shall be replaced as and when nec-
essary on a fair wear and tear basis.

(2) The employer shall determine the material, colour,
pattern and conditions of the uniforms issued.

(3) At all times the uniform issued to the employee shall
remain the property of the employer.

(4) No staff member will be required to wear stockings.
(5) All staff must wear a suitably enclosed shoe, how-

ever the employer may not specify colour or brand.
(6) The standard uniform issue may be varied by agree-

ment between the employer and the Union where a
hospital has the need for particular items of clothing
to be worn. Each employee shall have a sufficient
number of uniforms to ensure a clean uniform daily.

(7) All washable clothing forming part of the uniform
supplied by the employer shall be laundered free of
cost to the workers. Provided that in lieu of such
free laundering the employer may pay the employee
$1.05 per week.

(8) Laundering of jackets and cardigans issued as part of
the uniform shall be the responsibility of the employee.
No laundry allowance will be paid for this work.

(9) By agreement between an employer and an employee
and where a hospital is situated north of 26o south
latitude, jackets and cardigans need not be supplied.

(10) (a) The provisions of this subclause shall only
apply to enrolled community nurses and en-
rolled community school nurses only.

(b) The employer shall provide nurses with all
uniforms that shall at all times remain the prop-
erty of the employer.

(c) Provided further that in lieu of providing uni-
forms the employer may pay an allowance of
$4.70 per week, and the nurse shall wear uni-
forms which conform to the uniform stipulated
by the employer with respect to material, col-
our, pattern and conditions.

(d) Where the employer does not require the nurse
to wear a uniform no allowance shall be paid.

(e) Each nurse shall be entitled to all reasonable
laundry work at the expense of the employer,
but where the employer elects not to launder
the uniforms, the nurse shall be paid an al-
lowance of $1.50 per week.

ENROLLED NURSES AND NURSING ASSISTANTS
(PRIVATE) AWARD.

No. 8 of 1978.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous

Workers Union, Miscellaneous Workers Division, Western
Australian Branch

and
St John of God Hospital and Others.

No. 1332(A) of 1996.
Enrolled Nurses and Nursing Assistants (Private) Award

No. 8 of 1978.
No. 8 of 1978.

CHIEF COMMISSIONER W.S. COLEMAN.
20 February 1997.

Order.
HAVING heard Ms M. Robinson and later Ms R. Ho on behalf
of the Applicant and Mr P.G. Robertson on behalf of the
Respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979 hereby orders:

(1) THAT this application be split into Parts (A) and
(B). Further, that the provisions for Fares and Motor
Vehicle Allowances will be dealt with under part (B)
at a later stage following further discussions between
the parties.

(2) THAT the Enrolled Nurses and Nursing Assistants
(Private) Award No. 8 of 1978 be varied in accord-
ance with the following Schedule and that such vari-
ation being made in relation to:

(a) paragraph (1) of the Schedule in accordance
with Consumer Price Index adjustments, based
on Australian Bureau of Statistics publication
catalogue number 6401.0 at Table 7, subgroup
�Meals Out & Takeaway Foods� for Septem-
ber 1991 and September 1996 inclusive;

(b) paragraph (2)(a) of the Schedule in accord-
ance with a 1.1% increase in the Consumer
Price Index adjustment for the quarters Sep-
tember 1991 to September 1996 inclusive,
based on Australian Bureau of Statistics pub-
lication catalogue number 6401.0 at Table 6,
subgroup �Clothing�;

(a) paragraph (2)(b) of the Schedule in accord-
ance with the formula set down by the Aus-
tralian Industrial Relations Commission in the
Furnishing and Glass Industry case (print
M9765), based on the key classification of
Enrolled Nurse Level 1;

and these variations shall have effect from the first
pay period commencing on or after the 12th day of
November 1996.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

���
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Schedule.
1. Clause 8.�Overtime: Delete the amount of $5.40 in

subclause (5) and insert in lieu thereof the amount of $6.60.
2. Clause 17.�Laundry and Uniforms:

A. Delete the amount of $3.95 in subclause (2) and in-
sert in lieu thereof the amount of $4.00.

B. Delete the amount of $1.00 in subclause (4) and in-
sert in lieu thereof the amount of $1.05.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous

Workers Union, Miscellaneous Workers Division, Western
Australian Branch

and
St John of God Hospital and Others.

No. 1332(A) of 1996.
Enrolled Nurses and Nursing Assistants (Private) Award

No. 8 of 1978.
No. 8 of 1978.

CHIEF COMMISSIONER W.S. COLEMAN.
5 March 1997.

Correcting Order.
WHEREAS an error occurred in the issuance of the above
Order dated 20 February 1997, the following correction is
made�

1. Delete instruction (1) of the Order and replace with
the following:

1. Clause 8.�Overtime: Delete the amount of
$5.40 in subclause (5) and insert in lieu thereof
the amount of $5.80.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

FIRE BRIGADE EMPLOYEES (WORKSHOPS)
AWARD 1983.
No. 6 of 1981.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Communications, Electrical, Electronic, Energy,

Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and
Western Australian Fire Brigades Board and The

Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers�Western Australian

Branch.
No. 1581 of 1996.

Fire Brigade Employees (Workshops) Award 1983.
No. 6 of 1981.

COMMISSIONER P E SCOTT.
5 March 1997.

Order.
HAVING heard Mr D Leeder on behalf of the
Communications, Electrical, Electronic, Energy, Information,
Postal, Plumbing and Allied Workers� Union of Australia,
Engineering and Electrical Division, WA Branch and Mrs N
Embleton on behalf of the Western Australian Fire Brigades
Board and by consent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act, 1979, hereby
orders:

THAT the Fire Brigade Employees (Workshops) Award
1983 be varied in accordance with the following

Schedule and that such variation shall have effect from
the beginning of the first pay period commencing on or
after the 3rd day of February 1997.

(Sgd.) P. E. SCOTT,    
[L.S.] Commissioner.

���

Schedule.
1. Clause 9.�Overtime: Delete subclause (3) of this clause

and insert the following in lieu thereof:
(3) An employee required to work continuous overtime

for more than one hour shall be supplied with a meal
by the employer or be paid $5.47 for a meal.

2. Clause 19.�Wages:
A. In paragraph (a) of subclause (2) replace the word

�Tradesperson� with the words �Engineering
Tradesperson�.

B. Delete subparagraph (i) of paragraph (b) subclause
(2) of this clause and renumber (2)(b)(ii) to (2)(b)(i).

C. After subclause (7) of this clause insert new subclause
(8) as follows:

(8) Minimum Wage:
(a) No employee (including an appren-

tice), twenty one years of age or over
shall be paid less than the minimum
weekly rate of pay for employees 21
or more years of age as prescribed by
an order made under Section 15 of the
Minimum Conditions of Employment
Act 1993 as the ordinary rate of pay in
respect of the ordinary hours of work
prescribed by this award.

(b) Where the minimum rate of pay is ap-
plicable that rate shall be payable for
public holidays, during annual leave,
sick leave, long service leave and any
other paid leave prescribed by this
award.

(c) Where in this award an additional rate
is prescribed for any work as a percent-
age, fraction or multiple of the ordi-
nary rate of pay, it shall be calculated
upon the rate prescribed in this award
for the classification in which the em-
ployee is employed, and not the mini-
mum rate specified in subclause(8)(a).

GOLF LINK AND BOWLING GREEN EMPLOYEES�
AWARD, 1993.
No. 16 of 1967.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Australian Workers� Union, West Australian Branch,

Industrial Union of Workers
and

Albany Bowling Club & Others.
No. 1117 of 1996.

Golf Link and Bowling Green Employees� Award, 1993.
COMMISSIONER J.F. GREGOR.

21 February 1997.
Order.

HAVING heard Mr M Lourey on behalf of the first named
party and Mr C Keys, Mr T Crossley and Mr K Graham on
behalf of the second named parties, and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

THAT the Golf Link and Bowling Green Employees�
Award, 1993, be varied in accordance with the following
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Schedule and that such variation shall have effect from
the beginning of the first pay period commencing on or
after 21 February 1997.

(Sgd.) J. F. GREGOR,    
[L.S.] Commissioner.

���

Schedule.
1. Clause 2�Arrangement. Immediately following number

and Title 34.�Award Modernisation/Enterprise Agreements,
insert the following:

Schedule A�Respondents
Schedule B�Parties to the Award

2. Clause 27.�Wages.
A. Delete preamble and subclause (1) of this clause and

insert in lieu thereof the following new preamble and
subclause:

The following shall be the minimum rates of
wages payable to employees covered by this
award.

Base Arbitrated Total
Rate Safety Rate
per Net per

fortnight Adjustment fortnight
$ $ $

CLASSIFICATIONS
(1) Adult Employees

Trainee (90% of Groundsperson
Grade 1 rate) ............................ 561.40 16.00 577.40
Groundsperson Grade 1 ........... 623.80 16.00 639.80
Groundsperson Grade 2 ........... 630.80 16.00 646.80
Assistant Greenkeeper ............. 675.40 16.00 691.40
Greenkeeper Tradesperson

Grade 1 ................................ 795.40 16.00 811.40
Greenkeeper Tradesperson

Grade 2 ................................ 814.00 16.00 830.00
The rates of pay in this award include the first
$16.00 per fortnight arbitrated safety net ad-
justment payable under the December, 1994
State Wage Decision. This first $16.00 per
fortnight arbitrated safety net adjustment may
be offset to the extent of any wage increase as
a result of agreements reached at enterprise
level since 1 November, 1991. Increases made
under previous State Wage Case Principles or
under the current Statement of Principles, ex-
cepting those resulting from enterprise agree-
ments, are not to be used to offset arbitrated
safety net adjustments.

B. Immediately following subclause (3) of this clause,
insert new subclause (4) entitled Minimum Wage
Rates:

(4) Minimum Wage Rates
Notwithstanding the provisions of this award,
no employee (including an apprentice), twenty
one years of age or over, shall be paid less
than $664.00 per fortnight at his ordinary rate
of pay in respect of the ordinary hours of work
prescribed by this award, but that minimum
rate of pay does not apply where the ordinary
rate of pay (including any part thereof pay-
able in addition to the award rate) is not less
than $664.00.
Provided that, no employee aged twenty-one
years or more, who is an apprentice, shall be
paid less than $551.00 per fortnight in respect
of the ordinary hours of work prescribed by
this award.

3. Clause 34.�Award Modernisation/Enterprise Agree-
ments: Immediately following this clause, insert new Sched-
ule �A��Respondents and new Schedule �B��Parties to the
Award, as follows:

SCHEDULE �A���RESPONDENTS
Air Force Association Bowling Club
Albany Bowling Club (Inc.)
Armadale District Bowling Club (Inc.)

L. N. Ball
Bayswater Bowling & Recreation Club (Inc)
Bedford Bowling Club (Inc)
Carnarvon Bowling Club (Inc)
City Beach Bowling Club (Inc)
Collie Bowling Club (Inc)
Cottesloe Golf Club (Inc)
Dalkeith-Nedlands Bowling Club (Inc)
Donnybrook Golf Club (Inc)
East Fremantle Bowling Club (Inc.)
Floreat Park Bowling Club (Inc.)
Geraldton Bowling Club (Inc)
Harvey Golf Club (Inc)
Hollywood/Subiaco Bowling Club (Inc.)
Kalgoorlie Bowling Club (Inc.)
Kwinana Bowling Club (Inc)
Kwinana Golf Club (Inc.)
Leederville Bowling and Sporting Club (Inc.)
Manning Memorial Bowling Club (Inc.)
Mt Barker Golf Club (Inc)
Mt Lawley Bowling Club (Inc.)
Mt Lawley Golf Club (Inc)
Nedlands Golf Club (Inc)
Nollamara Lawn Bowling and Recreation Club (Inc)
Northam Bowling Club (Inc)
Osborne Park Bowling Club (Inc)
Pinjarra Golf Club (Inc)
Riverton Rossmoyne Bowling Club (Inc)
Rockingham Golf Club (Inc)
Royal Perth Golf Club (Inc)
Royal Fremantle Golf Club (Inc.)
Safety Bay Bowling Club (Inc.)
Sea View Golf Club (Inc)
South Perth Bowling Club (Inc.)
Victoria Park Bowling Club (Inc.)
Wembley Bowling Club (Inc)
Yokine Bowling Club (Inc.)
York Golf Club (Inc)

SCHEDULE �B��PARTIES TO THE AWARD
The following organisation is a party to this award:

The Australian Workers� Union, West Australian Branch,
Industrial Union of Workers.

GOVERNMENT WATER SUPPLY, SEWERAGE AND
DRAINAGE EMPLOYEES AWARD 1981.

No. 2 of 1980.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Communications, Electrical, Electronic, Energy,

Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and
Water Authority of WA and Others.

No. 1577 of 1996.
Government Water Supply, Sewerage and Drainage

Employees Award 1981.
No. 2 of 1980.

COMMISSIONER P E SCOTT.
5 March 1997.

Order.
HAVING heard Mr D Leeder on behalf of the
Communications, Electrical, Electronic, Energy, Information,
Postal, Plumbing and Allied Workers� Union of Australia,
Engineering and Electrical Division, WA Branch and Mr W
Lyon on behalf of the Water Authority of WA, and Mr C Young
on behalf of The Australian Liquor, Hospitality and
Miscellaneous Workers� Union, Miscellaneous Workers�
Division, Western Australian Branch, and by consent, the
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Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

THAT the Government Water Supply, Sewerage and
Drainage Employees Award 1981 be varied in accord-
ance with the following Schedule and that such variation
shall have effect from the beginning of the first pay pe-
riod commencing on or after the 3rd day of February 1997.

(Sgd.) P. E. SCOTT,    
[L.S.] Commissioner.

���

Schedule.
1. Clause 14.�Travelling Time and Allowances: Delete

paragraph (a) of subclause (3) of this clause and insert the
following in lieu thereof:

(a) For travelling daily to and from the job within a ra-
dius of 50 kilometres of the G.P.O. Perth�an al-
lowance of $11.95 per day.

2. Clause 17.�Tea Breaks, Meal Hours and Refreshments:
Delete paragraph (a) of subclause (6) of this clause and insert
the following in lieu thereof:

(6) (a) An employee required to work overtime for
more than 1.5 hours without being notified
on the previous day or earlier that he/she will
be so required to work shall either be supplied
with a meal by the employer or paid $7.36 but
payment need not be made to employees re-
siding in the locality of the work who can rea-
sonably return home for meals.

3. Clause 26.�Distant Work�Construction: Delete
subclauses (6) and (7) of this clause and insert the following
in lieu thereof:

(6) An employee to whom the provisions of subclause
(1) of this clause apply shall be paid an allowance of
$25.00 and for any weekend he/she returns home
from the job but only if�

(a) the employer or his/her agent is advised of the
intention not later than the Tuesday immedi-
ately preceding the weekend in which the
employee so returns;

(b) he/she is not required for work during that
weekend;

(c) the employee returns to the job on the first
working day following the weekend; and

(d) the employer does not provide or offer to pro-
vide suitable transport.

(7) Where an employee, supplied with board and lodg-
ing by the employer, is required to live more than
800 metres from the job, he/she shall be provided
with suitable transport to and from that job or be
paid an allowance of $10.90 per day, provided that
where the time actually spent in travelling either to
or from the job exceeds 20 minutes, that excess trav-
elling time shall be paid for at ordinary rates whether
or not suitable transport is supplied by the employer.

4. Clause 38.�Wages: After subclause (8) of this clause
insert a new subclause (9) as follows:

(9) Minimum Wage:
(a) No employee (including an apprentice), twenty

one years of age or over shall be paid less than
the minimum weekly rate of pay for employ-
ees 21 or more years of age as prescribed by
an order made under Section 15 of the Mini-
mum Conditions of Employment Act 1993 as
the ordinary rate of pay in respect of the ordi-
nary hours of work prescribed by this award.

(b) Where the minimum rate of pay is applicable
that rate shall be payable for public holidays,
during annual leave, sick leave, long service
leave and any other paid leave prescribed by
this award.

(c) Where in this award an additional rate is pre-
scribed for any work as a percentage, fraction
or multiple of the ordinary rate of pay, it shall
be calculated upon the rate prescribed in this

award for the classification in which the em-
ployee is employed, and not the minimum rate
specified in subclause (9)(a).

HOSPITAL EMPLOYEES� (HOME OF PEACE)
CONSOLIDATED AWARD 1981.

No. 26 of 1960.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous

Workers Union, Miscellaneous Workers Division, Western
Australian Branch

and
Homes of Peace (Inc).
No. 1335(A) of 1996.

Hospital Employees� (Home of Peace) Consolidated
Award 1981.

No. 26 of 1960.
CHIEF COMMISSIONER W.S. COLEMAN.

20 February 1997.
Order.

HAVING heard Ms M. Robinson and later Ms R. Ho on behalf
of the Applicant and Mr P.G. Robertson on behalf of the
Respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979 hereby orders:

(1) THAT this application be split into Parts (A) and
(B). Further, that the provisions for Fares and Motor
Vehicle Allowances will be dealt with under part (B)
at a later stage following further discussions between
the parties.

(2) THAT the Hospital Employees� (Home of Peace)
Consolidated Award 1981 be varied in accordance
with the following Schedule and that such variation
being made in relation to:

(a) paragraph (1) of the Schedule in accordance
with Consumer Price Index adjustments, based
on Australian Bureau of Statistics publication
catalogue number 6401.0 at Table 7, subgroup
�Meals Out & Takeaway Foods� for Septem-
ber 1991 and September 1996 inclusive;

(b) paragraph (2) of the Schedule in accordance
with a 1.1% increase in the Consumer Price
Index adjustment for the quarters September
1991 to September 1996 inclusive, based on
Australian Bureau of Statistics publication
catalogue number 6401.0 at Table 6, subgroup
�Clothing�;

(a) paragraph (3) of the Schedule in accordance
with the formula set down by the Australian
Industrial Relations Commission in the Fur-
nishing and Glass Industry case (print M9765),
based on the key classification of Tradesperson
Cook;

and these variations shall have effect from the first
pay period commencing on or after the 12th day of
November 1996.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

���

Schedule.
1. Clause 9.�Overtime: Delete the amount of $5.40 in

subclause (5) and insert in lieu thereof the amount of $6.60.
2. Clause 15.�Uniforms: Delete the amount of $3.95 in

subclause (2) and insert in lieu thereof the amount of $4.00.
3. Clause 28.�Wages: Delete the amount of $14.20 in

subclause (2)(a) and insert in lieu thereof the amount of $14.90.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous

Workers Union, Miscellaneous Workers Division, Western
Australian Branch

and
Homes of Peace (Inc).
No. 1335(A) of 1996.

Hospital Employees� (Home of Peace) Consolidated
Award 1981.

No. 26 of 1960.
CHIEF COMMISSIONER W.S. COLEMAN.

5 March 1997.
Correcting Order.

WHEREAS an error occurred in the issuance of the above
Order dated 20 February 1997, the following correction is
made�

1. Delete instruction (1) of the Order and replace with
the following:

1. Clause 9.�Overtime: Delete the amount of
$5.40 in subclause (5) and insert in lieu thereof
the amount of $5.80.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

HOSPITAL WORKERS (N�GALA) AWARD
No. 6A of 1958.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous

Workers Union, Miscellaneous Workers Division, Western
Australian Branch

and
Ngala Family Resource Centre.

No. 1339(A) of 1996.
Hospital Workers (N�Gala) Award No. 6A of 1958.

No. 6A of 1958.
CHIEF COMMISSIONER W.S. COLEMAN.

19 February 1997.
Order.

HAVING heard Ms M. Robinson and later Ms R. Ho on behalf
of the Applicant and Mr P.G. Robertson on behalf of the
Respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979 hereby orders:

(1) THAT this application be split into Parts (A) and
(B). Further, that the provisions for Fares and Motor
Vehicle Allowances will be dealt with under Part (B)
at a later stage following further discussions between
the parties.

(2) THAT the Hospital Workers (N�Gala) Award No. 6A
of 1958, be varied in accordance with the following
Schedule and that such variation being made in re-
lation to:

(a) paragraph (1) of the Schedule in accordance
with Consumer Price Index adjustments based
on Australian Bureau of Statistics publication
catalogue number 6401.0 at Table 7, subgroup
�Meals Out & Takeaway Foods� for Septem-
ber 1991 and September 1996 inclusive;

(b) paragraph (2) of the Schedule in accordance
with the formula set down by the Australian
Industrial Relations Commission in the Fur-
nishing and Glass Industry case (print M9765),
based on the key classification of Hospital
Worker Level 4; and

(c) paragraph (3) of the Schedule in accordance
with a 1.1% increase in the Consumer Price
Index adjustment for the quarters September
1991 to September 1996 inclusive, based on
Australian Bureau of Statistics publication
catalogue number 6401.0 at Table 6, subgroup
�Clothing�

and these variations shall have effect from the first
pay period commencing on or after the 12th day of
November 1996.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

���

Schedule.
1. Clause 14.�Overtime: Delete the amount of $5.40 in

subclause (4) and insert in lieu thereof the amount of $6.60.
2. Clause 17.�Allowances and Special Provisions: Delete

the amount of $1.35 in subclause (1) and insert in lieu thereof
the amount of $1.40.

3. Clause 23.�Uniforms: Delete the amount of $3.85 in
subclause (2) and insert in lieu thereof the amount of $3.90.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous

Workers Union, Miscellaneous Workers Division, Western
Australian Branch

and
Ngala Family Resource Centre.

No. 1339(A) of 1996.
Hospital Workers (N�Gala) Award No. 6A of 1958.

No. 6A of 1958.
CHIEF COMMISSIONER W.S. COLEMAN.

5 March 1997.
Correcting Order.

WHEREAS an error occurred in the issuance of the above
Order dated 19 February 1997, the following correction is
made�

1. Delete instruction (1) of the Order and replace with
the following:

1. Clause 14.�Overtime: Delete the amount of
$5.40 in subclause (4) and insert in lieu thereof
the amount of $5.80.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.
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LICENSED ESTABLISHMENTS (RETAIL AND
WHOLESALE) AWARD 1979.

No. R23 of 1977.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Shop, Distributive and Allied Employees� Association
of Western Australia

and

Burns Philp and Co Ltd & Others.

No. 1799 of 1996.

Licensed Establishments (Retail and Wholesale)
Award 1979.

COMMISSIONER J.F. GREGOR.

4 March 1997.
Order.

HAVING heard Ms K. Cameron on behalf of the first named
party and Ms C. Brown on behalf of the parties granted
intervention in proceedings on 27 February 1997, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Licensed Establishments (Retail and Whole-
sale) Award 1979, be varied in accordance with the fol-
lowing Schedule and that such variation shall have effect
from the beginning of the first pay period commencing
on or after the 27 February 1997.

(Sgd.) J. F. GREGOR,    
[L.S.] Commissioner.

���

Schedule.
1. Clause 2.�Arrangement:

A. Delete the number and title �29. Compassionate
Leave� and insert in lieu thereof the following:

29. Bereavement Leave
B. Delete the number and title �30. Engagement� and

insert in lieu thereof the following:
30. Contract of Employment and Termination

C. Delete the number and title �35. Maternity Leave�
and insert in lieu thereof the following:

35. Parental Leave
D. Immediately following the number and title �41. Sup-

ported Wages Employees� insert the following new
number and title:

42. Redundancy
E. Immediately following the number and title �42.�

Redundancy� insert the following:
Appendix 1- Parental Leave Entitlements

2. Clause 6.�Definitions. Delete subclause (9) of this clause.
3. Clause 12.�Annual Leave:

A. Delete subclause (1) of this clause and insert in lieu
thereof the following:

(1) Except as otherwise provided by this clause,
a period of four consecutive weeks leave with
payment of ordinary wages as prescribed shall
be allowed annually by the employer to an
employee who has completed twelve months�
continuous employment with that employer.

B. Delete subclause (2) of this clause and insert in lieu
thereof the following:

(2) (a) During a period of annual leave an
employee shall be paid a loading of
17.5% calculated on his or her ordi-
nary wages as prescribed by this award.

(b) The loading prescribed by paragraph
(a) above shall not apply to proportion-
ate leave paid out on termination.

C. Delete subclause (3) of this clause and insert in lieu
thereof the following:

(3) If any holiday as prescribed by Clause 11.�
Holidays of this Award falls within a employ-
ee�s period of annual leave and is observed on
a day which would otherwise have been an
ordinary working day for that employee, one
day shall be added to the employee�s period
of annual leave for each such holiday.

D. Delete subclause (4) of this clause and insert in lieu
thereof the following:

(4) (a) Entitlement to annual leave shall ac-
crue weekly at the rate of 2.923 hours
per week.

(b) If after one week�s continuous service
in any qualifying 12 month period an
employee leaves his or her employment
or his or her employment is terminated
by the employer, then the employee
shall be paid 2.923 hours pay at his or
her ordinary rate of pay for each com-
pleted week of service.

(c) In addition to the payment to which an
employee may be entitled under para-
graph (a) of this subclause, an em-
ployee whose employment terminates
after the completion of a twelve month
qualifying period and who has not been
allowed the leave or a portion of the
leave prescribed under this award shall
be given payment as prescribed by
subclause (1) and (2)(a) of this clause
in lieu of that leave or portion of leave,
unless:

(i) the employee has justifiably
been dismissed for misconduct;
and

(ii) the misconduct for which the
employee has been dismissed
occurred prior to the completion
of that qualifying period.

4. Clause 13.�Sick leave:
A. Delete subclause (1) of this clause and insert in lieu

thereof the following:
(1) (a) An employee who is unable to attend

or remain at his or her place of em-
ployment during ordinary hours of
work by reason of personal ill health
or injury shall be entitled to payment
for such absence in accordance with the
following provisions.

(b) Entitlement to payment for a full time
employee shall accrue weekly at the
rate of 1.461 hours per week, such that
an employee�s maximum annual sick
leave entitlement shall be 76 hours. For
part time employees the entitlement in
hours to sick leave shall accrue at a rate
per week calculated in the following
manner:

Hours per week
38 x 1.461

(c) The rate of pay for an absence in ac-
cordance with this clause shall be the
employee�s ordinary wage that he/she
would have received had he/she not
been on leave. For part time employ-
ees, payment shall only be made for
rostered ordinary hours he/she would
have worked had he/she not been on
leave in accordance with this clause.

(d) If, in the first or successive years of
service with the employer, an employee
is absent on the ground of personal ill
health or injury for a period longer than
his/her entitlement to paid sick leave,
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payment may be adjusted at the end of
that year of service, or at the time the
employee�s services terminate, if be-
fore the end of that year of service, to
the extent that the employee has be-
come entitled to further paid sick leave
during that year of service.

B. Delete subclauses (3) and (4) of this clause and in-
sert in lieu thereof the following:

(3) Employers and employees may enter into
agreements with respect to notification to the
employer, within a specified period, of an
employee�s inability to attend work due to ill-
ness or injury. In all cases an employee shall
notify the employer as soon as reasonably
practicable of the absence, provided that:

(a) the agreement is between the employer
and the majority of employees covered
by this award who are affected by the
notification requirements;

(b) the agreement is available for inspec-
tion in the same manner as prescribed
in Clause 20.�Time and Wages
Record and Roster; and

(c) an entitlement to payment under this
clause shall not be withheld if;

(i) the employee has given notice
within 24 hours of the com-
mencement of the absence; or

(ii) the employee demonstrates ex-
traordinary circumstances ex-
isted which prevented notice
being given.

(4) The provisions of this clause do not apply to
an employee who fails to produce a certificate
from a medical practitioner dated at the time
of the absence or who fails to supply such other
proof of the illness or injury that would sat-
isfy a reasonable person. Provided that an
employee shall not be required to produce a
medical certificate or such other proof with
respect to absences of two days or less unless
after two such absences in any year of service
the employer requests that the next and sub-
sequent absences, if any, shall be accompa-
nied by such certificate.

5. Clause 20.�Time and Wages Record and Roster. Insert a
new paragraph (g) in subclause (1) as follows:

(g) the amount of superannuation contributions made
to the superannuation fund in accordance with Clause
38.�Superannuation of this Award by the employer.

6. Clause 24.�Other Provisions. Delete subclause (1) of
this clause and insert in lieu thereof the following:

(1) Employees called upon to carry or lift shall do so in
accordance with the Manual Handling Code of Prac-
tice issued by the WorkSafe Western Australia Com-
mission.

7. Clause 29.�Compassionate Leave:
A. Delete the number and title of this clause and insert

in lieu thereof the following:
29.�BEREAVEMENT LEAVE

B. Delete subclauses (1) and (2) of this clause and in-
sert in lieu thereof the following:

(1) An employee shall, on the death of the spouse,
de facto spouse, parent, step-parent, child or
step-child of the employee or any other per-
son who, immediately before that person�s
death, lived with the employee as a member
of the employee�s family, be entitled to paid
bereavement leave for ordinary hours of up to
two days.

(2) The right to such leave shall be dependent on
compliance with the following conditions:

(a) The employee shall furnish proof such
as would satisfy a reasonable person

as to the death that is the subject of the
leave and/or the relationship of the
employee to the deceased person
should the employer so request.

(b) The employee shall not be entitled to
leave under this clause during a period
of any other kind of leave.

C. Delete subclause (3) of this clause.
8. Clause 30.�Engagement: Delete this clause and insert

in lieu the following:
30.�CONTRACT OF EMPLOYMENT AND

TERMINATION
(1) (a) An employee will be engaged as a full time,

part time or casual employee.
(b) A full time or part time employee engaged for

a period of four consecutive weeks or less shall
be deemed a casual employee and be paid not
less than the minimum rates of wages con-
tained in subclause (6) of Clause 6�Defini-
tions of this Award.
This paragraph shall not apply to an employee
engaged as a full time or part time employee
who is justifiably dismissed or who severs his
or her contract of service.

(2) In addition to the provisions contained in subclause
(2) of Clause 24�Other Provisions of this Award,
an employer may direct an employee to carry out
such duties as are within the limits of the employ-
ee�s skill, competence and training and to use such
equipment as may be required, provided that the
employee has been properly trained in the use of such
equipment.

(3) Termination of Employment
(a) Full time and Part time employees

(i) Should an employer wish to terminate
a permanent employee, the following
period of notice shall be provided�

Period of Continuous Service Period of Notice
Not more than 1 year 1 week
More than 1 year but not more

than 3 years 2 weeks
More than 3 years but not more

than 5 years 3 weeks
More than 5 years 4 weeks

(ii) Employees over 45 years of age with 2
or more years continuous service at the
time of termination, shall receive an
additional week�s notice.

(iii) Where the relevant notice is not pro-
vided, the employee shall be entitled
to payment in lieu. Provided that em-
ployment may be terminated by part of
the period of notice and part payment
in lieu.

(iv) Payment in lieu of notice shall be cal-
culated using the employee�s weekly
ordinary time earnings.

(v) The period of notice in this clause shall
not apply in the case of dismissal for
serious misconduct, that is, misconduct
of a kind such that it would be unrea-
sonable to require the employer to con-
tinue the employment during the notice
period.

(vi) Notice of termination by employee
Except in the first 2 month�s of serv-
ice, 1 week�s notice shall be necessary
for an employee to terminate his or her
engagement or the forfeiture or pay-
ment of 1 week�s pay by the employee
to the employer in lieu of notice.
In the first month of service, an em-
ployee may give a moment�s notice to
terminate his or her employment.
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In the second month�s service, an em-
ployee may give 1 day�s notice to ter-
minate his or her employment, or the
forfeiture or payment of 1 day�s pay
by the employee to the employer in lieu
of notice.

(vii) Termination by employer prior to pub-
lic holiday.
An employee whose employment is
terminated by the employer on the busi-
ness day preceding a holiday or holi-
days, otherwise than for misconduct,
shall be paid for such holiday or holi-
days.
Provided that in the event of Christ-
mas Eve falling on a Saturday or a Sun-
day any employee whose employment
is terminated by the employer on the
preceding Friday otherwise than for
misconduct, shall be paid for Christ-
mas Day and Boxing Day.

(viii) Probation
An employee engaged under the terms
of this Award may be engaged under
probation for an agreed period not ex-
ceeding two months.
Notwithstanding placitum (i) above,
should an employer wish to terminate
an employee still on probation, the fol-
lowing notice shall be provided:
First month of  probationary
employment A moment
Second month of probationary
employment 1 day
Provided that where the relevant no-
tice period is not provided, the em-
ployee shall be entitled to payment in
lieu.

(b) Casual Employees
The employment of a casual employee may
be terminated by the giving or receiving of 1
hour�s notice.

9. Clause 35.�Maternity Leave. Delete this clause and insert
in lieu thereof the following:

35.�PARENTAL LEAVE
(1) Subject to the terms of this clause employees are

entitled to unpaid maternity, paternity and adoption
leave and to work part time with the approval of the
employer in connection with the birth or adoption
of a child in accordance with the provisions of Ap-
pendix 1 to this Award.

(2) Definitions
For the purposes of Appendix 1, the following defi-
nitions shall apply:

(a) �Employee� includes a part time employee but
does not include an employee engaged upon
casual or seasonal work.

(b) �Spouse� includes a de facto or a former
spouse.

(c) �Continuous service� means service under an
unbroken contract of employment and in-
cludes:

(i) Any period of leave taken in accord-
ance with this clause;

(ii) any period of part time employment
worked in accordance with this clause;
or

(iii) any period of leave or absence author-
ised by the employer or by the award.

10. Clause 38.�Superannuation:
A. Insert new preamble to this clause as follows:

The provisions of this clause shall be read in
conjunction with and shall complement the
provisions of the Superannuation Guarantee
(Administration) Act 1992.

B. Delete subclause (2) and insert in lieu the follow-
ing:

(2) Quantum
(a) Employers bound by this Award shall

make application to participate in the
Fund either formally or informally and
shall contribute to the Fund in respect
of all eligible employees an amount
equal to the percentage as set out in
paragraph (b) of this subclause of each
employee�s weekly ordinary time earn-
ings.

(b) The percentage applicable to an em-
ployer for the purposes of paragraph
(a) of this subclause shall be:

YEAR Percentage
Amount

1996�1997 6%
1997�1998 6%
1998�1999 7%
1999�2000 7%
2000�2001 8%
2001�2002 8%
2002�2003 9%
Subsequent Years 9%

C. Delete subclause (4), (5), (6) and (7) of this clause
and insert in lieu the following:

(4) Eligibility
(a) The employer shall be required to make

contributions in accordance with this
clause in respect of each employee ex-
cept where:

(i) an employee earns less than
$450.00 in any calender month;
or

(ii) an employee who is aged under
18 years of age and who works
30 hours or less per week.

(b) Employees with existing superannua-
tion entitlements:
Notwithstanding any other provision of
this clause, a part time or casual em-
ployee who was entitled to superannua-
tion payments made by the employer
in accordance with this award as at 26
February 1997, shall continue to be eli-
gible to receive superannuation pay-
ments in accordance with this clause
at the rate of 3%.

(5) Employee contributions
Employees who may wish to make contribu-
tions to the Fund additional to those being
made by the employer pursuant to subclause
(2) shall be entitled to authorise the employer
to pay into the Fund from the employee�s
wages amounts specified by the employee.
Employees contributions to the Fund re-
quested under this subclause shall be made in
accordance with the rules of the Fund.

D. Renumber existing subclauses (8) and (9) as
subclauses (6) and (7).

E. Delete subclauses (10) and (11) of this clause.
11. Clause 41.-Supported Wages Employees: Following this

clause, insert a new clause as follows:

42.�REDUNDANCY
(1) This clause applies to employers who engage 15 or

more employees at the time of any redundancies.
(2) Discussions Before Terminations

(a) Where the employer has made a definite deci-
sion that the employer no longer wishes the
job the employee has been doing to be done
by anyone and this is not due to the ordinary
and customary turnover of labour and that de-
cision may lead to termination of employment,



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77177 W.A.I.G.

the employer shall hold discussions with the
employees directly affected and with the un-
ion.

(b) The discussions shall take place as soon as is
practicable and shall cover, amongst other
matters the reasons the proposed terminations
are required, measures to avoid or minimise
the terminations and measures to mitigate any
adverse effects of any terminations on the
employees concerned.

(c) For the purposes of the discussion the em-
ployer shall, as soon as practicable, provide
in writing to the employees concerned and the
union, all relevant information about the pro-
posed terminations including the reasons for
the proposed terminations, the number and
categories of employees likely to be affected,
and the number of workers normally employed
and the period over which the terminations
are likely to be carried out.
Provided that the employer shall not be re-
quired to disclose confidential information the
disclosure of which would be detrimental to
the employer�s interests.

(3) Transfer to lower paid duties
Where an employee is transferred to lower paid du-
ties for reasons set out in subclause (2) above, the
employee shall be entitled to the same period of no-
tice of transfer as they would have been entitled to if
they had been terminated, and the employer may
make payment in lieu thereof of an amount equal to
the difference between the former ordinary time rate
of pay and the new lower ordinary time rates for the
number of weeks of notice still owing.

(4) Severance Pay
In addition to the period of notice provided in Clause
30.�Contract of Employment and Termination, a
permanent employee whose employment is termi-
nated for reasons set out above shall be entitled to
the following amount of severance pay in respect of
a continuous period of service:

Period of continuous service Severance pay
less than 1 year nil
1 year but less than 2 years 2 weeks� pay
2 years but less than 3 years 4 weeks� pay
3 years but less than 4 years 6 weeks� pay
4 years but less than 5 years 8 weeks� pay
5 years and over 10 weeks� pay

�Weeks� pay� means the ordinary time rate of pay
for the employee concerned.
Provided that the severance payments shall not ex-
ceed the amount which the employee would have
earned if employment with the employer had pro-
ceeded to the employee�s normal retirement date.

(5) Superannuation Benefits
(a) Subject to further order of the Commission,

where an employee, who is terminated receives
a benefit from a superannuation scheme, the
employee shall only receive under subclause
(4) of this clause the difference between the
severance pay specified in that subclause and
the amount of the superannuation benefit the
employee receives which is attributable to
employer contributions only.

(b) If the superannuation benefit is greater than
the amount due under subclause (4) of this
clause then the employee shall receive no pay-
ment under that paragraph.

(c) Provided that benefits arising directly or indi-
rectly from contributions made by an employer
in accordance with an award, agreement or
order made or registered under the Industrial
Relations Act 1979 or the Industrial Relations
Act 1988, or in accordance with the Superan-
nuation Guarantee (Administration) Act 1992,
shall not be taken into account unless the Com-
mission so orders in a particular case.

(6) Employee Leaving During Notice
An employee whose employment is terminated for
reasons set out in subclause (2) above may termi-
nate his or her employment during the period of no-
tice and, if so, shall be entitled to the same benefits
and payments under this clause had he or she re-
mained with the employer until the expiry of such
notice. Provided that in such circumstances the em-
ployee shall not be entitled to payment in lieu of
notice in accordance with Clause 30.�Contract of
Employment and Termination.

(7) Alternative Employment
(a) The Employer in a particular redundancy case,

may make application to the Commission to
have the general severance pay prescription
varied if the employer obtains acceptable al-
ternative employment for an employee.

(b) Where the employer in a particular redundancy
case obtains employment for an employee,
which is:

(i) equivalent in status and salary or wages
to the former position; and

(ii) does not require the employee to travel
any further to his or her new employ-
ment than the employee was travelling
to his or her former employment,

the employer is not required to make payments
in accordance with subclause (4) above. Pro-
vided that the union may refer such matter to
the Commission for determination.

(8) Time Off During Notice Period
(a) During the period of notice of termination

given by the employer and employee shall be
allowed up to one day�s time off without loss
of pay during each week of notice for the pur-
pose of seeking other employment.

(b) If the employee has been allowed paid leave
for more than one day during the notice pe-
riod for the purpose of seeking other employ-
ment, the employee shall, at the request of the
employer, be required to produce proof of at-
tendance at an interview or they shall not re-
ceive payment for the time absent.
For the purpose a statutory declaration will
be sufficient.

(9) Notice to Commonwealth Employment Service
Where a decision has been made to terminate the
services of 15 or more employees in the circum-
stances outlined in subclause (2) above, the Employer
shall notify the Commonwealth Employment Serv-
ice thereof as soon as possible giving relevant infor-
mation including the number and categories of the
employees likely to be affected and the period over
which the terminations are intended to be carried
out.

(10) Transmission of Business
(a) Where a business is before or after the date of

this award, transmitted from one employer (in
this subclause called �the transmittor�) to an-
other employer (in this subclause called �the
transmittee�) and an employee who at the time
of such transmission was an employee of the
transmittor in that business becomes an em-
ployee of the transmittee:

(i) The continuity of the employment of
the employee shall be deemed not to
have been broken by reason of such
transmission;
and

(ii) The period of employment which the
employee has had with the transmittor
or any prior transmittor shall be
deemed to be service of the employee
with the transmittee.

(b) In this subclause �business� and �transmis-
sion� has the same meaning and effect as in
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the Long Service Leave General Order at Vol-
ume 59 of the Western Australian Industrial
Gazette, at pages 1 to 6.

(11) Employees with Less Than One Year�s Service
This clause shall not apply to employees with less
than one year�s continuous service and the general
obligation on the employer should be no more than
to give relevant employees an indication of the im-
pending redundancy at the first reasonable opportu-
nity, and to take such steps as may be reasonable to
facilitate the obtaining by the employees of suitable
alternative employment.

(12) Employees Exempted
This clause shall not apply where employment is ter-
minated as a consequence of conduct that justifies
instant dismissal, including malingering, inefficiency
or neglect of duty, or in the case of casual employ-
ees, apprentices, or employees engaged for a spe-
cific period of time or for a specified task or tasks.

(13) Incapacity to pay
An employer in a particular redundancy case may
make application to the Commission to have the gen-
eral severance pay prescription varied on the basis
of the employers incapacity to pay.

12. Clause 42.- Redundancy: Following this clause, insert
the following:

APPENDIX 1.-PARENTAL LEAVE ENTITLEMENTS
(1) Maternity Leave

(a) Nature of Leave
Maternity leave is unpaid leave

(b) Definitions
For the purposes of this subclause:

(i) �Paternity leave� means leave of the
type provided for in subclause (2) of
this Clause whether prescribed in an
award or otherwise.

(ii) �Child� means a child of the employee
under the age of one year.

(c) Eligibility for Maternity Leave
An employee who becomes pregnant, upon
production to the employer of the certificate
required by paragraph (d) hereof, shall be en-
titled to a period of up to 52 weeks maternity
leave provided that such leave shall not ex-
tend beyond the child�s first birthday. This
entitlement shall be reduced by any period of
paternity leave taken by the employee�s spouse
in relation to the same child and apart from
paternity leave of up to one week at the time
of confinement shall not be taken concurrently
with paternity leave, specified in the relevant
statutory declaration.
Subject to paragraphs (f) and (i) hereof the
period of maternity leave shall be unbroken
and shall, immediately following confinement
include a period of six weeks compulsory
leave. Notwithstanding the requirement to take
compulsory leave, an employee may request
to return to work at any time, subject to the
agreement of the employer.
The employee must have had at least 12
months continuous service with the employer
immediately preceding the date upon which
she proceeds upon such leave.

(d) Certification
At the time specified in paragraph (e) the em-
ployee must produce to the employer;

(i) A certificate from a registered medical
practitioner stating that she is pregnant
and the expected date of confinement;

(ii) a statutory declaration stating particu-
lars of any period of paternity leave
sought or taken by her spouse and that
for the period of maternity leave she

will not engaged in any conduct incon-
sistent with her contract of employ-
ment.

(e) Notice Requirements
(i) An employee shall, not less than ten

weeks prior to the presumed date of
confinement, produce to the employer
the certificate referred to in
subparagraph placitum (i) of paragraph
(d) above.

(ii) An employee shall give not less than
four weeks notice in writing to the em-
ployer of the date upon which she pro-
poses to commence maternity leave
stating the period of leave to be taken
and shall, at the same time, produce to
the employer the statutory declaration
referred to in placitum (ii) of paragraph
(d) above.

(iii) The employer by not less than 14 days
notice in writing to the employee may
require her to commence maternity
leave at any time within the six weeks
immediately prior to the presumed date
of confinement.

(iv) An employee shall not be in breach of
this Clause as a consequence of failure
to give the specified period of notice
in accordance with placitum (ii) hereof
if such failure is occasioned by:

(aa) the confinement occurring ear-
lier than the presumed date, or

(bb) compelling circumstances, it
was not reasonably practicable
for the employee to comply; or

(cc) by the employee submitting the
application as soon as reason-
ably practicable before, on or
after the first day of the leave.

(f) Transfer to a Safe Job
Where in the opinion of a registered medical
practitioner, illness or risks arising out of the
pregnancy or hazards connected with the work
assigned to the employee make it inadvisable
for the employee to continue at her present
work, the employee shall, if the employer
deems it practicable, be transferred to a safe
job at the rate and on the conditions attaching
to that job until the commencement of mater-
nity leave.
If the transfer to a safe job is not practicable,
the employer may, or the employer may re-
quire the worker to, take leave for such period
as is certified necessary by a registered medi-
cal practitioner. Such leave shall be treated as
maternity leave for the purposes of paragraphs
(j), (k), (1) and (m) hereof.

(g) Variation of Period of Maternity Leave
(i) Provided the maximum period of ma-

ternity leave does not exceed the pe-
riod to which the employee is entitled
under paragraph (c) hereof,

(aa) the period of maternity leave
may be lengthened once only by
the employee giving not less
than 14 days notice in writing
stating the period by which the
leave is to be lengthened;

(bb) The period may be further
lengthened by agreement be-
tween the employee and the
employer.

(ii) The period of maternity leave may, with
the consent of the employer, be short-
ened by the employee giving not less
than 14 days notice in writing stating
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the period by which the leave is to be
shortened.

(h) Cancellation of Maternity Leave
(i) Maternity leave, applied for but not

commenced, shall be cancelled when
the pregnancy of a employee terminates
other than by the birth of a living child.

(ii) Where the pregnancy of a employee
then on maternity leave terminates
other than by the birth of a living child,
it shall be the right of the employee to
resume work at a time nominated by
the employer which shall not exceed
four weeks from the date of notice in
writing by the employee to the em-
ployer that she desires to resume work.

(i) Special Maternity Leave and Sick Leave
(i) Where the pregnancy of an employee

not then on maternity leave terminates
after 28 weeks other than by the birth
of a living child then�

(aa) she shall be entitled to such pe-
riod of unpaid leave (to be
known as special maternity
leave) as a registered medical
practitioner certifies as neces-
sary before her return to work,
or

(bb) for illness other than the normal
consequences of confinement
she shall be entitled, either in
lieu of or in addition to special
maternity leave, to such paid
sick leave as to which she is
then entitled and which a regis-
tered medical practitioner cer-
tifies as necessary before her
return to work.

(ii) Where an employee not then on ma-
ternity leave suffers illness related to
her pregnancy, she may take such paid
sick leave as to which she is then enti-
tled and such further unpaid leave (to
be known as special maternity leave)
as a registered practitioner certifies as
necessary before her return to work,
provided that the aggregate of paid sick
leave, special maternity leave and ma-
ternity leave shall not exceed the pe-
riod to which the employee is entitled
under paragraph (c) hereof

(iii) For the purposes of paragraph (j), (k)
and (1) hereof, maternity leave shall
include special maternity leave.

(iv) An employee returning to work after
the completion of a period of leave
taken pursuant to this paragraph shall
be entitled to the position which she
held immediately before proceeding on
such leave or, in the case of an em-
ployee who was transferred to a safe
job pursuant to paragraph (f), hereof
to the position she held immediately
before such transfer.
Where such position no longer exists
but there are other positions available,
for which the employee is qualified for
and is capable of performing she shall
be entitled to a position as nearly com-
parable in status and pay to that of her
former position.

(j) Maternity Leave and Other Leave Entitlements
(i) Provided the aggregate of any leave,

including leave taken under this
subclause, does not exceed the period
to which the employee is entitled un-
der paragraph (c) hereof, an employee

may in lieu of or in conjunction with
maternity leave, take any annual leave
or long service leave or any part thereof
to which she is entitled.

(ii) Paid sick leave or other paid author-
ised award absences (excluding annual
leave or long service leave), shall not
be available to an employee during her
absence on maternity leave.

(k) Effect of Maternity Leave on Employment
Subject to this subclause, irrespective of any
award or other provision to the contrary, ab-
sence on maternity leave shall not break the
continuity of service of an employee but shall
not be taken into account in calculating the
period of service for any purpose of any rel-
evant award or agreement.

(l) Termination of Employment
(i) An employee on maternity leave may

terminate her employment at any time
during the period of leave by notice
given in accordance with this award.

(ii) The employer shall not terminate the
employment of an employee on the
ground of her pregnancy or of her ab-
sence on maternity leave, but otherwise
the rights of the employer in relation
to termination of employment are not
hereby affected.

(m) Return to Work After Maternity Leave
(i) An employee shall confirm her inten-

tion of returning to her work by notice
in writing to the employer given not
less than four weeks prior to the expi-
ration of her period of maternity leave.

(ii) An employee upon returning to work
after maternity leave or the expiration
of the notice required by paragraph (i)
hereof, shall be entitled to the position
which she held immediately before pro-
ceeding on maternity leave or, in the
case of an employee who was trans-
ferred to a safe job pursuant to para-
graph (f) hereof, to the position which
she held immediately before such trans-
fer or in relation to an employee who
has worked part time during the preg-
nancy the position she held immedi-
ately before commencing such part
time work.
Where such position no longer exists
but there are other positions available
which the employee is qualified for and
is capable of performing, she shall be
entitled to a position as nearly compa-
rable in status and pay to that of her
former position.

(n) Replacement Workers
(i) A replacement employee is an em-

ployee specifically engaged as a result
of an employee proceeding on mater-
nity leave.

(ii) Before the employer engages a replace-
ment employee the Employer shall in-
form that person of the temporary
nature of the employment and of the
rights of the employee who is being
replaced.

(iii) Before the employer engages a person
to replace an employee temporarily
promoted or transferred in order to re-
place an employee exercising her rights
under this subclause, the employer
shall inform that person of the tempo-
rary nature of the promotion or trans-
fer and of the rights of the employee
who is being replaced.
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(iv) Nothing in this subclause shall be con-
strued as requiring an employer to en-
gage a replacement employee or to
continue to employ the replacement
employee beyond the date of return of
the employee.

(2) Paternity Leave
(a) Nature of Leave

Paternity leave is unpaid leave
(b) Definitions

For the purposes of this subclause
(i) �Maternity leave� means leave of the

type provided for in subclause (1) of
this clause and includes special mater-
nity leave whether prescribed in an
award or otherwise.

(ii) �Child� means a child of the employee
or the employee�s spouse under the age
of one year.

(iii) �Primary care-giver� means a person
who assumes the principal role of pro-
viding care and attention to a child.

(c) Eligibility for Paternity Leave
A male employee upon production to the em-
ployer of the certification required by para-
graph (f) hereof, shall be entitled to one or
two periods of paternity leave, the total of
which shall not exceed 52 weeks, in the fol-
lowing circumstances:

(i) An unbroken period of up to one week
at the time of confinement of his
spouse;

(ii) A further unbroken period of up to 51
weeks in order to be the primary care-
giver of a child provided that such leave
shall not extend beyond the child�s first
birthday. This entitlement shall be re-
duced by any period of maternity leave
taken by the employees spouse in rela-
tion to the same child and shall not be
taken concurrently with that maternity
leave.
The employee must have had at least
12 months continuous service with the
Employer immediately preceding the
date upon which he proceeds upon ei-
ther period of leave.

(d) Certification
At the time specified in paragraph (e) the em-
ployee must produce to the employer;

(i) A certificate from a registered medical
practitioner which names his spouse,
states that she is pregnant and the ex-
pected date of confinement or states the
date on which the birth took place;

(ii) in relation to any period to be taken
under placitum (ii) of paragraph (c)
hereof, a statutory declaration stating:

(aa) He will take that period of pa-
ternity leave to become the pri-
mary care-giver of a child;

(bb) particulars of any period of
maternity leave sought or taken
by his spouse; and

(cc) for the period of paternity leave
he will not engage in any con-
duct inconsistent with his con-
tract of employment.

(e) Notice Requirements
(i) The employee shall, not less than ten

weeks prior to each proposed period
of leave, give the employer notice in
writing stating the dates on which he
proposes to start and finish the period

or periods of leave and produce the cer-
tificate and statutory declaration re-
quired in paragraph (d) hereof
The employee shall not be in breach of
this paragraph as a consequence of fail-
ure to give the notice required in para-
graph (a) hereof if such failure is due
to:

(aa) The birth occurring earlier than
the expected date; or

(bb) the death of the mother of the
child; or

(cc) other compelling circum-
stances.

(iii) The employee shall immediately notify
the employer of any change in the in-
formation provided pursuant to para-
graph (d) hereof.

(f) Variation of Period of Paternity Leave
(i) Provided the maximum period of pa-

ternity leave does not exceed the pe-
riod to which the employee is entitled
under paragraph (c) hereof

(aa) The period of paternity leave
provided by placitum (ii) of
paragraph (c) may be length-
ened once only by the employee
giving not less than 14 days
notice in writing stating the pe-
riod by which the leave is to be
lengthened;

(bb) The period may be her length-
ened by agreement between the
employer and the employee.

(ii) The period of paternity leave taken
under placitum (ii) of paragraph (c)
hereof may, with the consent of the
employer be shortened by the em-
ployee giving not less than 14 days
notice in writing stating the period by
which the leave is to be shortened.

(g) Cancellation of Paternity Leave
(i) Paternity leave, applied for under placi-

tum (ii) of paragraph (c) hereof but not
commenced, shall be cancelled when
the pregnancy of the employee�s
spouse terminates other than by the
birth of a living child.
Paternity leave shall terminate within
a reasonable period if the employee
ceases to be the child�s primary care
giver.

(h) Paternity Leave and Other Leave Entitlements
(i) Provided the aggregate of any leave,

including leave taken under this
subclause, does not exceed the period
to which the employee is entitled un-
der paragraph (c) hereof, an employee
may, in lieu of or in conjunction with
paternity leave, take any annual leave
or long service leave or any part thereof
to which he is entitled.

(ii) Paid sick leave or other paid author-
ised award absences (excluding annual
leave or long service leave), shall not
be available to an employee during his
absence on paternity leave.

(i) Effect of Paternity Leave on Employment
Subject to this subclause, notwithstanding any
award or other provision to the contrary, ab-
sence on paternity leave shall not break the
continuity of service of an employee but shall
not be taken into account in calculating the
period of service for any purpose of any rel-
evant award or agreement.
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(j) Termination of Employment
(i) An employee on paternity leave may

terminate his employment at any time
during the period of leave by notice
given in accordance with this Award.

(ii) The employer shall not terminate the
employment of an employee on the
ground of his absence on paternity
leave, but otherwise the rights of the
employer in relation to termination of
employment are not hereby affected.

(k) Return to Work After Paternity Leave
(i) An employee shall confirm his inten-

tion of returning to work by notice in
writing to the employer given not less
than four weeks prior to the expiration
of the period of paternity leave pro-
vided by placitum (ii) of paragraph (c)
hereof

(ii) An employee, upon returning to work
after paternity leave or the expiration
of the notice required by placitum (i)
above, shall be entitled to the position
which he held immediately before pro-
ceeding on paternity leave or, in rela-
tion to an employee who has worked
part time under this clause to the posi-
tion he held immediately before com-
mencing such part time work.
Where such position no longer exists
but there are other positions available
which the employee is qualified for and
is capable of performing, he shall be
entitled to a position as nearly compa-
rable in status and pay to that of his
former position.

(1) Replacement Employees
(i) A replacement employee is an em-

ployee specifically engaged as a result
of an employee proceeding on pater-
nity leave.

(ii) Before the employer engages a replace-
ment employee the employer shall in-
form that person of the temporary
nature of the employment and of the
rights of the employee who is being re-
placed.

(iii) Before the employer engages a person
to replace an employee temporarily
promoted or transferred in order to re-
place an employee exercising his rights
under this subclause, the employer
shall inform that person of the tempo-
rary nature of the promotion or trans-
fer and of the rights of the employee
who is being replaced.

(iv) Nothing in this subclause shall be con-
strued as requiring an employer to en-
gage a replacement employee or to
continue to employ the replacement
employee beyond the date of return of
the employee.

(3) Adoption Leave
(a) Nature of Leave

Adoption leave is unpaid leave
(b) Definitions

For the purposes of this subclause
(i) �Child� means a person under the age

of five years who is placed with the
employee for the purposes of adoption,
other than a child or step-child of the
employee or of the spouse of the em-
ployee or a child who has previously
lived continuously with the employee
for a period of six months or more.

(ii) �Relative Adoption� occurs where a
child, as defined, is adopted by a grand-
parent, brother, sister, aunt or uncle
(whether of whole blood or half blood
or by marriage).

(iii) �Primary care-giver� means a person
who assumes the principal role of pro-
viding care and attention to a child.

(c) Eligibility
An employee, upon production to the em-
ployer of the certification required by para-
graph (d) hereof, shall be entitled to one or
two periods of adoption leave, the total of
which shall not exceed 52 weeks, in the fol-
lowing circumstances:

(i) An unbroken period of up to three
weeks at the time of placement of the
child;

(ii) An unbroken period of up to 52 weeks
from the time of the child�s placement
in order to be the primary care-giver
of a child. This leave shall not extend
beyond one year after the placement of
the child and shall not be taken con-
currently with adoption leave taken by
the employee�s spouse in relation to the
same child. This entitlement of up to
52 weeks shall be reduced by:

(aa) Any period of leave taken pur-
suant to placitum (i) above; and

(bb) the aggregate of any periods of
adoption leave taken or to be
taken by the employees spouse;
The employee must have had at
least 12 months continuous
service with the employer im-
mediately preceding the date
upon which he or she proceeds
on such leave in either case.

(iii) The entitlement to adoption leave must
not overlap with any periods of adop-
tion leave taken by the employees
spouse, except an unbroken period of
up to three weeks at the time of place-
ment of the child.

(d) Certification
Before taking adoption leave the employee
must produce to the employer;

(i) (aa) A statement from an adoption
agency or other appropriate
body of the presumed date of
placement of the child with the
employee for adoption pur-
poses; or

(bb) a statement from the appropri-
ate government authority con-
firming that the employee is to
have custody of the child pend-
ing application for an adoption
order.

(ii) in relation to any period to be taken
under placitum (ii) of paragraph (3)
hereof, a statutory declaration stating:

(aa) The employee is seeking adop-
tion leave to become the pri-
mary care-giver of the child

(bb) particulars of any period of
adoption leave sought or taken
by the employees spouse; and

(cc) for the period of adoption leave
the employee will not engage in
any conduct inconsistent with
his or her contract of employ-
ment.
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(e) Notice Requirements
(i) Upon receiving notice of approval for

adoption purposes, an employee shall
notify the employer of such approval
and within two months of such ap-
proval shall further notify the employer
of the period or periods of adoption
leave the employee proposes to take.
In the case of a relative adoption the
employee shall notify as aforesaid upon
deciding to take a child into custody
pending an application for an adoption
order.

(ii) An employee who commences employ-
ment with the employer after the date
of approval for adoption purposes shall
notify the employer thereof upon com-
mencing employment and of the period
or periods of adoption leave which the
employee proposes to take. Provided
that such employee shall not be enti-
tled to adoption leave unless the em-
ployee has not less than 12 months
continuous service with the employer
immediately preceding the date upon
which he or she proceeds upon such
leave.

(iii) An employee shall, as soon as the em-
ployee is aware of the presumed date
of placement of a child for adoption
purposes but no later than 14 days be-
fore such placement, give notice in
writing to the employer of such date,
and of the date of the commencement
of any period of leave to be taken un-
der placitum (i) of paragraph (c) hereof

(iv) An employee shall, ten weeks before
the proposed date of commencing any
leave to be taken under placitum (ii) of
paragraph (c) hereof, give notice in
writing to the employer of the date of
commencing leave and the period of
leave to be taken.

(v) An employee shall not be in breach of
this subclause, as a consequence of fail-
ure to give the stipulated period of no-
tice in accordance with placitum (iii)
and (iv) hereof if such failure is occa-
sioned by the requirement of an adop-
tion agency to accept earlier or later
placement of a child, the death of the
spouse or other compelling circum-
stances.

(f) Variation of Period of Adoption Leave
(i) Provided the maximum period of adop-

tion leave does not exceed the period
to which the employee is entitled un-
der paragraph (c) hereof

(aa) The period of leave taken un-
der placitum (ii) of paragraph
(c) hereof may be lengthened
once only by the employee giv-
ing not less than 14 days notice
in writing stating the period by
which the leave is to be length-
ened;

(bb) The period may be further
lengthened by agreement be-
tween the employer and the
employee.

(ii) The period of adoption leave taken
under placitum (ii) of paragraph (c)
hereof may, with the consent of the
employer be shortened by the em-
ployee giving not less than 14 days
notice in writing stating the period by
which the leave is to be shortened.

(g) Cancellation of Adoption Leave
(i) Adoption leave, applied for but not

commenced, shall be cancelled should
the placement of the child not proceed.

(ii) Where the placement of a child for
adoption purposes with an employee
then on adoption leave does not pro-
ceed or continue, the employee shall
notify the employer forthwith and the
employer shall nominate a time not
exceeding four weeks from receipt of
notification for the employee�s resump-
tion of work.

(iii) Adoption leave shall terminate within
a reasonable period if the employee
ceases to be the child�s primary care
giver.

(h) Special Leave
The employer shall grant to any employee who
is seeking to adopt a child, such unpaid leave
not exceeding two days, as is required by the
employee to attend any compulsory interviews
or examinations as are necessary as part of the
adoption procedure. Where paid leave is avail-
able to the employee the employer may require
the employee to take such leave in lieu of spe-
cial leave.

(i) Adoption Leave and Other Entitlements
(i) Provided the aggregate of any leave,

including leave taken under this
subclause, does not exceed the period
to which the employee is entitled un-
der paragraph (3) hereof an employee
may, in lieu of or in conjunction with
adoption leave, take any annual leave
or long service leave or any part thereof
to which he or she is entitled.

(ii) Paid sick leave or other paid author-
ised award absences (excluding annual
leave or long service leave), shall not
be available to an employee during the
employee�s absence on adoption leave.

(j) Effect of Adoption Leave on Employment
Subject to this subclause, irrespective of any
award or other provision to the contrary, ab-
sence on adoption leave shall not break the
continuity of service of an employee but shall
not be taken into account in calculating the
period of service for any purpose of any rel-
evant award or agreement.

(k) Termination of Employment
(i) An employee on adoption leave may

terminate the employment at any time
during the period of leave by notice
given in accordance with this award.

(ii) The employer shall not terminate the
employment of an employee on the
ground of the employee�s application
to adopt a child or absence on adop-
tion leave, but otherwise the rights of
the employer in relation to termination
of employment are not hereby affected.

(1) Return to Work After Adoption Leave
(i) An employee shall confirm the inten-

tion of returning to work by notice in
writing to the employer given not less
than four weeks prior to the expiration
of the period of adoption leave pro-
vided by placitum (ii) of paragraph (c)
hereof.

(ii) An employee, upon returning to work
after adoption leave shall be entitled
to the position held immediately before
proceeding on such leave or, in rela-
tion to an employee who has worked
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part time under this clause to the posi-
tion held immediately before com-
mencing such part time work.
Where such position no longer exists
but there are other positions available
which the employee is qualified for and
is capable of performing, the employee
shall be entitled to a position as nearly
comparable in status and pay to that of
the employees former position.

(m) Replacement Employees
(i) A replacement employee is an em-

ployee specifically engaged as a result
of an employee proceeding on adop-
tion leave.

(ii) Before the employer engages a replace-
ment employee the employer shall in-
form that person of the temporary
nature of the employment and of the
rights of the employee who is being
replaced.

(iii) Before the employer engages a person
to replace an employee temporarily
promoted or transferred in order to re-
place an employee exercising rights
under this subclause, the employer
shall inform that person of the tempo-
rary nature of the promotion or trans-
fer and of the rights of the employee
who is being replaced.

(iv) Nothing in this subclause shall be con-
strued as requiring an employer to en-
gage a replacement employee or to
continue to employ the replacement
employee beyond the date of return of
the employee.

 (4) Part Time Work
(a) Definitions

For the purpose of this subclause:
(i) �Male employee� means an employed

male who is caring for a child born of
his spouse or a child placed with the
employee for adoption purposes.

(ii) �Female employee� means an em-
ployed female who is pregnant or is
caring for a child she has borne or a
child who has been placed with her for
adoption purposes.

(iii) �Former position� means the position
held by a female or male employee im-
mediately before proceeding on leave
or part time employment under this
subclause whichever first occurs or, if
such position no longer exists but there
are other positions available for which
the employee is qualified and the du-
ties of which he or she is capable of
performing a position as nearly com-
parable in status and pay to that of the
position first mentioned in this defini-
tion.

(b) Entitlement
With the agreement of the employer:

(i) A male employee may work part time
in one or more periods at any time from
the date of birth of the child until its
second birthday or, in relation to adop-
tion, from the date of placement of the
child until the second anniversary of
the placement.

(ii) A female employee may work part time
in one or more periods while she is
pregnant where part time employment
is, because of the pregnancy, necessary
or desirable.

(iii) A female employee may work part time
in one or more periods at any time from
the seventh week after the date of birth
of the child until its second birthday.

(iv) In relation to adoption a female em-
ployee may work part time in one or
more periods at any time from the date
of the placement of the child until the
second anniversary of that date.

(c) Return to Former Position
(i) An employee who has had at least 12

months continuous service with the
employer immediately before com-
mencing part time employment after
the birth or placement of a child has,
at the expiration of the period of such
part time employment or the first pe-
riod, if there is more than one, the right
to return to his or her former position.

(ii) Nothing in placitum (i) hereof shall
prevent the employer from permitting
the employee to return to his or her
former position after a second or sub-
sequent period of part time employ-
ment.

(d) Effect of Part time Employment on Continu-
ous Service
Commencement on part time work under this
clause, and return from part time work to full
time work under this clause, shall not break
continuity of service or employment.

(e) Pro Rata Entitlements
Subject to the provisions of this subclause and
the matters agreed to in accordance with para-
graph (f) hereof, part time employment shall
be in accordance with the provisions of this
award which shall apply pro-rata.

(f) Part time Work Agreement
(i) Before commencing a period of part

time employment under this subclause
the employee and the employer shall
agree:

(aa) That the employee may work
part time; upon the hours to be
worked by the employee, the
days upon which they will be
worked and commencing times
for the work;

(bb) Upon the classification apply-
ing to the work to be performed;
and

(cc) Upon the period of part time
employment.

(ii) The terms of this agreement may be
varied by consent.

(iii) The terms of this agreement or any
variation to it shall be reduced to writ-
ing and retained by the employer. A
copy of the agreement and any varia-
tion to it shall be provided to the em-
ployee by the employer.

(iv) The terms of this agreement shall ap-
ply to the part time employment.

(g) Termination of Employment
(i) The employment of a part time em-

ployee under this clause, may be ter-
minated in accordance with the
provisions of this award but may not
be terminated by the employer because
the employee has exercised or proposes
to exercise any rights arising under this
clause or has enjoyed or proposes to
enjoy any benefits arising under this
clause.
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(ii) Any termination entitlements payable
to an employee whose employment is
terminated while working part time
under this clause, or while working full
time after transferring from part time
work under this clause, shall be calcu-
lated by reference to the full time rate
of pay at the time of termination and
by regarding all service as a full time
employment and all service as a part
time employee on a pro-rata basis.

(h) Extension of Hours of Work
The employer may request, but not require,
an employee working part time under this
clause to work outside or in excess of the em-
ployee�s ordinary hours of duty provided for
in accordance with paragraph (f).

(i) Nature of Part Time Work
The work to be performed part time need not
be the work performed by the employee in his
or her former position but shall be work oth-
erwise performed under this award.

(j) Inconsistent Award Provisions
An employee may work part time under this
clause irrespective of any other provision of
this award which limits or restricts the circum-
stances in which part time employment may
be worked or the terms upon which it may be
worked including provisions prescribing a
minimum or maximum number of hours a part
time employee may work.

(k) Replacement Employees
(i) A replacement employee is an em-

ployee specifically engaged as a result
of an employee working part time un-
der this subclause.

(ii) A replacement employee may be em-
ployed part time. Subject to this para-
graph, paragraphs (e), (f), (g) and (j)
of this subclause apply to the part time
employment of a replacement em-
ployee.

(iii) Before an employer engages a replace-
ment employee under this paragraph,
the employer shall inform the person
of the temporary nature of the employ-
ment and of the rights of the employee
who is being replaced.

(iv) Unbroken service as a replacement em-
ployee shall be treated as continuous
service for the purposes of placitum (v)
of paragraph (a) hereof

(v) Nothing in this subclause shall be con-
strued as requiring an employer to en-
gage a replacement employee or to
continue to employ the replacement
employee beyond the date of return of
the employee.

MOTOR VEHICLE (SERVICE STATION, SALES
ESTABLISHMENTS, RUST PREVENTION AND

PAINT PROTECTION) INDUSTRY AWARD
No. 29 of 1980

No. A 29 of 1980.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Workers� Union, West Australian Branch,
Industrial Union of Workers

and
Allpike�s Honda and Peugeot and Others.

No. 1764 of 1996.

COMMISSIONER C.B. PARKS.
12 February 1997.

Order.
HAVING heard Mr M. Lourey on behalf of the Applicant and
Ms J. Moss on behalf of a Respondent and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

THAT the Motor Vehicle (Service Station, Sales Es-
tablishments, Rust Prevention and Paint Protection) In-
dustry Award No. 29 of 1980 be varied in accordance
with the following Schedule and that such variation shall
have effect from the beginning of the first pay period com-
mencing on or after 4 February 1997.

(Sgd.) C.B. PARKS,
[L.S] Commissioner.

Schedule.
1. Clause 8A.�Additional Rates for Ordinary Hours: De-

lete this clause and insert in lieu thereof�

8A.�ADDITIONAL RATES FOR ORDINARY
HOURS

A full time, part time or casual employee shall be paid
the following additional loadings calculated as a propor-
tion of the appropriate Total Rate per Week prescribed in
Clause 21.�Wages hereof for a full time employee, di-
vided by 38, for each hour�s work performed in ordinary
time as prescribed hereunder:

% %
From 7.00AM Between 6.00PM

to 6.00PM and 7.00AM
(a) Monday to Friday 0 15
(b) On Saturday 25 40
(c) On Sunday 75 90
(d) On Public Holidays 100 115

2. Clause 21.�Wages: Delete the preamble, and subclause
(1), of this clause and insert in lieu thereof�

The following shall be the minimum rate of wages pay-
able to employees under this award from the beginning
of the first pay period commencing on or after 4 Febru-
ary 1997.

(1) Adult Employees:
1st & 2nd Total

Supple- Arbitrated Rate
Base Rate mentary Safety Net Per
Per Week Payment Adjustments  Week

$ $ $ $
Service Station Attendant
Grade 1 reclassified to Levels

I. 298.90 8.10 16.00 323.00
II. 298.90 15.10 16.00 330.00

Service Station Attendant
Grade 2 reclassified to Levels

II. 321.30 5.30 16.00 342.60
III. 321.30 14.90 16.00 352.20
IV. 321.30 23.80 16.00 361.10

Service Station Attendant
Grade 3 reclassified to Levels

III. 337.70 7.80 16.00 361.50
IV. 337.70 16.60 16.00 370.30
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Provided that any increase in rates of pay flowing from the
implementation of the Minimum Rates Adjustment principle,
may be absorbed into any existing overaward payment, inso-
far as that overaward payment is not being used for the pur-
poses of absorption of Arbitrated Safety Net Adjustments.

PRIVATE HOSPITAL EMPLOYEES� AWARD 1972
No. 27 of 1971.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous

Workers Union, Miscellaneous Workers Division, Western
Australian Branch

and
St John of God Hospital and Others.

No. 1343(A) of 1996.
Private Hospital Employees� Award, 1972

No. 27 of 1971.
CHIEF COMMISSIONER W.S. COLEMAN.

19 February 1997.
Order.

HAVING heard Ms M. Robinson and later Ms R. Ho on be-
half of the Applicant and Mr P.G. Robertson on behalf of the
Respondent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979 hereby
orders:

(1) THAT this application be split into Parts (A) and
(B). Further, that the provisions for Fares and Motor
Vehicle Allowances will be dealt with under part (B)
at a later stage following further discussions between
the parties.

(2) THAT the Private Hospital Employees� Award, 1972
be varied in accordance with the following Sched-
ule and that such variation being made in relation
to:

(a) paragraph (1), (4) and (5) of the Schedule in
accordance with the formula set down by the
Australian Industrial Relations Commission
in the Furnishing and Glass Industry case
(print M9765), based on the key classifica-
tion of Tradesperson Cook;

(b) paragraph (2) of the Schedule in accordance
with Consumer Price Index adjustments, based
on Australian Bureau of Statistics publication
catalogue number 6401.0 at Table 7, subgroup
�Meals Out & Takeaway Foods� for Septem-
ber 1991 and September 1996 inclusive;

(a) paragraph (3) of the Schedule in accordance
with a 1.1% increase in the Consumer Price
Index adjustment for the quarters September
1991 to September 1996 inclusive, based on
Australian Bureau of Statistics publication
catalogue number 6401.0 at Table 6, subgroup
�Clothing�;

and these variations shall have effect from the first pay
period commencing on or after the 12th day of Novem-
ber 1996.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.
1. Clause 9.�Allowances and Special Provisions: Delete

the amount of $22.40 in subclause (1) and insert in lieu thereof
the amount of $23.60.

2. Clause 10.�Overtime: Delete the amount of $5.40 in
subclause (4) and insert in lieu thereof the amount of $6.60.

3. Clause 19.�Uniforms: Delete the amount of $3.95 in
subclause (2) and insert in lieu thereof the amount of $4.00.

4. Clause 20.�Laundry: Delete the amount of $1.00 in
subclause (2) and insert in lieu thereof the amount of $1.05.

5. Clause 34.�Wages: Delete the amount of $14.20 in
subclause (4)(a) and insert in lieu thereof the amount of $14.90.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous

Workers Union, Miscellaneous Workers Division, Western
Australian Branch

and
St John of God Hospital and Others.

No. 1343(A) of 1996.
Private Hospital Employees� Award, 1972

No. 27 of 1971.
CHIEF COMMISSIONER W.S. COLEMAN.

5 March 1997.
Correcting Order.

WHEREAS an error occurred in the issuance of the above
Order dated 19 February 1997, the following correction is
made�

1. Delete instruction (2) of the Order and replace with
the following:

2. Clause 10.�Overtime: Delete the amount of
$5.40 in subclause (4) and insert in lieu thereof
the amount of $5.80.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

SOCIAL TRAINERS (NULSEN HAVEN) AWARD
No. A 11 of 1985.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous

Workers Union, Miscellaneous Workers Division, Western
Australian Branch

and
Nulsen Haven Association (Inc).

No. 1345 of 1996.
Social Trainers (Nulsen Haven) Award

No. A11 of 1985.
CHIEF COMMISSIONER W.S. COLEMAN.

20 February 1997.
Order.

HAVING heard Ms M. Robinson and later Ms R. Ho on be-
half of the Applicant and Mr P.G. Robertson on behalf of the
Respondent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979 hereby
orders:

THAT the Social Trainers (Nulsen Haven) Award be
varied in accordance with the following Schedule and
that such variation being made in accordance with the
formula set down by the Australian Industrial Relations
Commission in the Furnishing and Glass Industry case
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(print M9675), based on the key classification of Social
Trainer and shall have effect from the beginning of the
first pay period commencing on or after 12th day of No-
vember 1996.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.
Clause 8.�Qualification Allowance: Delete the amount of

$5.64 and insert in lieu thereof the amount of $5.95.

AWARDS/AGREEMENTS—
Application for variation of—

No variation resulting—
CAN MANUFACTURING (PRODUCTION AND

MAINTENANCE�AMALGAMATED INDUSTRIES
PTY LTD) AWARD

No. A4 of 1985

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers Western Australian

Branch and Another
and

Westcan.
No. 474 of 1993.

Can Manufacturing (Production and Maintenance�
Amalgamated Industries Pty Ltd) Award

No. A4 of 1985.

COMMISSIONER R.N. GEORGE.
10 March 1997.

Order.
WHEREAS the Applicants sought and were granted leave to
discontinue the application the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
and by consent, hereby orders:

THAT the application be and is hereby discontinued.
(Sgd.) R.N. GEORGE,

[L.S.] Commissioner.

FIRE BRIGADE EMPLOYEES� AWARD, 1990.
No. A 28 of 1989.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Western Australian Fire Brigades Board

and
United Firefighters Union of Western Australia.

No. 619A of 1995.
Fire Brigade Employees� Award, 1990, No. A 28 of 1989.

COMMISSIONER P E SCOTT.
20 February 1997.

Order.
WHEREAS this is an application for a variation to the Fire
Brigade Employees’ Award, 1990, No. A 28 of 1989 pursuant
to section 40 of the Industrial Relations Act, 1979; and

WHEREAS the Commission commenced to hear the matter;
and

WHEREAS during such hearing the parties sought an
adjournment to allow them to have further discussions with a
view to resolving the matter between them; and

WHEREAS the Applicant has by facsimile transmission
dated the 18th day of February 1997 requested the dismissal
of the application;

NOW THEREFORE, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders:

THAT this application be and is dismissed.
(Sgd.) P. E. SCOTT,    

[L.S.] Commissioner.

RAC PATROL AND MECHANICAL
SERVICES AWARD 1993
No. A14 and 1235 of 1988.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Metals and Engineering Workers� Union�Western
Australian Branch

and
Royal Automobile Club of W.A. (Inc.).

No. 681 of 1995.

COMMISSIONER J. F GREGOR.
25 February 1997.

Order.
WHEREAS on 16 June 1995 the Metals and Engineering
Workers� Union applied to the Commission for variation of
the RAC Patrol and Mechanical Services Award 1993 to in-
crease wages following decision of the Australian Industrial
Relations Commission in a National Wage Case Print No.
L5300; and

WHEREAS the Commission heard the matter on 28 July
1995 thereafter the application was subject to four conferences
held pursuant to Section 32 of the Industrial Relations Act,
1979 on 4 October 1995, 17 and 27 October 1996 and the 17
January 1997; and

WHEREAS at the conference held on 17 January 1997 the
parties having observed that there would be a hearing by the
Australian Industrial Relations Commission of a new National
Wage Case and the obligation therefore for the State Com-
mission to consider any decision of the Australian Commis-
sion arising there from that the application be adjourned sine
die; and

WHEREAS the Commission granted the adjourned on the
condition that if the applicant had not advised the Commis-
sion of its further intentions concerning the application by 25
February 1997 then the application would be discontinued;
and

WHEREAS no substantial reason to keep application on
foot was given prior to 25 February 1997;

NOW THEREFORE pursuant to the powers contained in
the Industrial Relations Act, 1979, the Commission hereby
orders:

THAT the application be and is hereby discontinued.
(Sgd.) J.F. GREGOR,

[L.S.] Commissioner.
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BOARDS OF REFERENCE—
Decisions of—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Cloisters Securities Pty Ltd
and

Construction Industry Long Service Leave Payments Board.
No. BOR 4 of 1996.

COMMISSIONER P E SCOTT.
20 February 1997.

Order.
HAVING heard Mr M Atkinson (of counsel) on behalf of the
Applicant and Ms S Saraceni (of counsel) on behalf of the
Respondent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders�

THAT this application be, and is discontinued.
(Sgd.) P. E. SCOTT,

[L.S] Commissioner.

SECTION 23—
Miscellaneous matters—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Metals and Engineering Workers� Union�Western

Australian Branch & Others
and

Coca-Cola Bottlers Perth.
No. 678 of 1995.

COMMISSIONER J. F. GREGOR.
25 February 1997.

Order.
WHEREAS on 16 June 1995 the Metals and Engineering
Workers� Union applied to the Commission for variation of
the Coca Cola Bottlers, Perth (Maintenance & Bevtex Em-
ployees) Award to increase wages following decision of the
Australian Industrial Relations Commission in a National Wage
Case Print No. L5300; and

WHEREAS the Commission heard the matter on 28 July
1995 thereafter the application was subject to four conferences
held pursuant to Section 32 of the Industrial Relations Act,
1979 on 4 October 1995, 17 and 27 October 1996 and the 17
January 1997; and

WHEREAS at the conference held on 17 January 1997 the
parties having observed that there would be a hearing by the
Australian Industrial Relations Commission of a new National
Wage Case and the obligation therefore for the State Com-
mission to consider any decision of the Australian Commis-
sion arising there from that the application be adjourned sine
die; and

WHEREAS the Commission granted the adjourned on the
condition that if the applicant had not advised the Commis-
sion of its further intentions concerning the application by 25
February 1997 then the application would be discontinued;
and

WHEREAS no substantial reason to keep application on
foot was given prior to 25 February 1997;

NOW THEREFORE pursuant to the powers contained in
the Industrial Relations Act, 1979, the Commission hereby
orders:

THAT the application be and is hereby discontinued.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

UNFAIR DISMISSAL/
CONTRACTUAL

ENTITLEMENTS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Adrian Farcas
and

Eclipse Corporation Pty Ltd.
No. 1541 of 1996.

COMMISSIONER C.B. PARKS.
26 February 1997.

Reasons for Decision.
THE COMMISSIONER: The respondent creates multi media
productions which, so far as is relevant to the matter before
the Commission, involves the design and production of au-
dio-visual presentations via computer and their final record-
ing on compact disc. Mr Farcas was engaged by the respondent
as a Multi Media Programmer who, on 18 October 1996 after
one month of employment, was dismissed by the respondent,
he claims unfairly. On the evening of 18 October 1996 Mr
J.R.B. Verco, the General Manager for the respondent, dis-
missed the applicant in the presence of Mr M. Rowe, the Pro-
duction Manager for the respondent. The dismissal was effected
immediately and a payment said to be two weeks salary in lieu
of notice was made to the applicant shortly following that day.

The essence of the applicant�s case is that the programming
of five multi media productions was allocated to him during
his period of employment and that he completed those projects
in the manner required, and the time allocated, by the respond-
ent and therefore no justifiable reason existed for his dismissal.
Mr Farcas asserts that the respondent never complained to
him about his work performance during his period
ofemployment. Further, at the time his dismissal was effected,
no reason for such was initially provided to him but that, be-
cause of his repeated insistence that he be provided with the
reason, he was finally told that he placed a higher priority on
being with his family than working the hours necessary to
complete multi media productions. That he says was neither a
valid reason nor a justifiable one. The respondent asserts that
Mr Farcas performed programming duties in relation to six
multi media projects. That, in relation to five of these he pre-
sented them to his superiors as completed but each contained
programming errors for which he was responsible and that
caused the completion of the productions to be delayed be-
yond the deadlines required by the respective clients, it is
claimed. Those errors were, in the majority of cases, said to
have been rectified by Mr M. Rowe or Mr M. Maggs. And,
one project, a compact disc compiled to promote the respond-
ent�s, business, Mr Farcas is said to have unjustifiably failed
to achieve the required balancing of audio levels reproduced
by the disc and expressed the view that such could not be
technically achieved through the programming process how-
ever, Mr Rowe completed that work, and did so using that
process. The applicant conceded that he did not achieve the
audio balance expected of him and that he held the opinion
that a different process was necessary. The respondent claims
that the applicant had been engaged on six months probation
and that during the month he had served there had been occa-
sions he was told that his performance was not satisfactory.

According to the respondent, on the evening of 18 October
1996, it was stated to Mr Farcas that his work performance
had been unacceptable and therefore the employment rela-
tionship was being ended however, before any further expla-
nation could be given, the applicant reacted with anger,
commenced shouting, stated that Mr Verco had a racist mo-
tive for the dismissal, physically poked Mr Verco in the chest,
and threatened him with physical violence and death. It is
denied by the respondent that the applicant was told his dis-
missal was the consequence of his family taking priority over
his work. Mr Farcas concedes that when, on 18 October 1996,
he was told that his employment was being terminated he be-
came angry and began shouting. That anger he says arose from
his frustration with Messrs Verco and Rowe initially refusing
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to provide him with the reason for the termination, but Mr
Farcas denies that he poked Mr Verco in the chest, or sug-
gested there was racism involved, or threatened him in any
way.

It is not in dispute that Mr Farcas was informed of the com-
pletion deadline date of each project for which he had been
responsible regarding programming work. I am satisfied that
programming provides the control elements for whatever au-
dio and visual effects are used to create a given multi media
production and, by its nature, is therefore the task which is
last completed to finalise the practical operation of a produc-
tion. Hence, the time available to Mr Farcas to complete his
work prior to the completion deadline for a given production
depended upon when co-employees, eg. graphic artists, com-
pleted their elements of that production.

On more than one occasion Mr Farcas asserted that every
production he had worked upon the graphic artists did not
complete their work until Friday of each week and, as a con-
sequence, he was forced to work excessively long periods of
consecutive hours during weekends to meet the deadlines
which occurred early in each next following week. These as-
sertions were made, I assume, to convey that Mr Farcas had
been conscientious toward his job, he worked under difficult
circumstances, and that ought outweigh any failure on his part
to achieve the performance required by the respondent, if that
had not been met, but which he did not concede. Mr Farcas
also gave testimony regarding individual productions as to
when he worked upon them and when their deadlines occurred
which was in direct conflict with his other testimony. Messrs
J.R.B. Verco and M Rowe both said that Mr Farcas had not
been required to perform his work in the circumstances claimed
by him. Their evidence was that deadlines had occurred times
different to those stated by Mr Farcas.

Messrs Verco and Rowe assert that on the evening the ap-
plicant was dismissed he conducted himself in a particular
manner and made threats toward Mr Verco. This is denied by
the applicant. There is testimony from Messrs Verco and Rowe
that although Mr Farcas departed the premises of the employer
without further incident, they feared for their future wellbeing
and for the safety of their employer�s property. That caused
them to inform the police of the incident forthwith. Exhibited
to the Commission are two handwritten notes (exhibits G and
I) one made by Mr Rowe, and the other by Mr Verco, both
dated 18 October 1996, that record their recollection of what
was said by Mr Farcas which was of concern to them, and
which were written on the material evening and provided to
the police. These handwritten notes contain statements and
threats said to have been made by Mr Farcas. They are not
identical in their text but display, in most respects, the same
tenor. That the contents of their notes are not identical in their
expressions leads me to believe they are not concoctions by
them but their independent recollections of the essence of what
had been said in a tense situation. Additionally, I have no rea-
son to doubt the veracity of Mr Rowe nor Mr Verco. Overall I
prefer the testimony of Messrs Verco and Rowe where it dif-
fers with that of Mr Farcas on the salient matters.

The applicant entered into a contract of employment ex-
pressed in writing (exhibit A), and signed by him. That docu-
ment contains the conditions that he serve a six month
probation period, and also, that during this period his em-
ployment may be terminated by the respondent for unsatisfac-
tory performance, without a period of notice. Notwithstanding
this right the respondent elected to pay Mr Farcas two weeks
pay in line with the benefit which is prescribed for beyond the
completion of the probationary period.

I am satisfied that Mr Farcas did work upon the �Grain Pool�
production, which he denies, and that following the comple-
tion of that production he attended a meeting regarding that
production. That meeting was addressed by Mr Verco who
there emphasised the importance to the business of establish-
ing accurate time frames for work to be done and then com-
pleting the work within that time. I find that each of the four
other productions, prepared for clients of the respondent, which
Mr Farcas submitted to either Mr Verco or Mr Rowe as com-
pleted products did not meet their deadline dates because of
corrections, and on occasions recorrections, required to the
programming work for which Mr Farcas had been responsi-
ble. The Respondent therefore had justifiable reason to termi-
nate the employment of the applicant for unsatisfactory

performance. Mr Rowe, I believe, informed Mr Farcas during
the course of his employment that he was not satisfied with
his performance and he was required to improve.

After this warning, on 17 October 1996 the day prior to his
dismissal, Mr Farcas submitted to his superiors the �MRD�
production as complete and for presentation to the client on
that, the deadline date. Both Messrs Verco and Rowe reviewed
the production and found it to contain programming errors
which Mr Farcas should have identified and corrected. The
necessary corrections were effected by Mr Rowe. I am there-
fore satisfied that the respondent did not act unfairly, when,
on the following day, it terminated the employment of the ap-
plicant.

Appearances: Mr Farcas appeared on his own behalf.
Mr S.R. Boyle (of Counsel) appeared on behalf of the re-

spondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Adrian Farcas

and
Eclipse Corporate Pty Ltd

No. 1541 of 1996.
COMMISSIONER C.B. PARKS.

26 February 1997.
Order.

HAVING heard the applicant on his own behalf and Mr S.R.
Boyle (of Counsel) on behalf of the Respondent the Commis-
sion, pursuant to the powers conferred on it under the Indus-
trial Relations Act, 1979, hereby orders:

THAT this application be and is hereby dismissed.
(Sgd.) C. B. PARKS,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Wade Leyland Gould

and
Waltons Geraldton.
No. 1713 of 1996.

COMMISSIONER P E SCOTT.
24 February 1997.

Reasons for Decision.
THE COMMISSIONER: This is an application by Wade
Leyland Gould that he has been unfairly dismissed from his
employment with Waltons. He says that this arose due to his
reporting of an incident to Worksafe and that this was the rea-
son for his termination of employment. The nature of the em-
ployer�s business is that it sells and services agricultural
machinery. The Applicant commenced employment on 22
January 1996 as a heavy duty mechanic. He had undertaken a
pre-apprenticeship course and then completed his apprentice-
ship with Westrac Equipment. It is accepted by all of the wit-
nesses that in about his second year of apprenticeship, the
Applicant approached Geoffrey William Gray, the Service
Manager of Waltons, looking for a possible position there to
transfer his apprenticeship. He discussed with Mr Gray diffi-
culties he was having with his then current arrangements how-
ever, Mr Gray encouraged him to resolve those matters and
continue to work with Westrac and complete his apprentice-
ship. At such completion he should come back and talk to
them about the prospect of working for Waltons. This he did.
The evidence was that Mr Gray and Robert Mann, the Gen-
eral Manager of Waltons, interviewed the Applicant. Mr Gray
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advised the Applicant of the requirements of the Respondent
in terms of the approach to work that was required.

It appears that in the first months of employment the Appli-
cant�s presentation and work habits were raised with him by
Mr Gray in an informal way. Mr Gray also gave evidence that
he discussed both on an informal basis and in formal private
discussions with the Applicant in his office, areas where he
needed to improve. He discussed with him quality of work
issues. It is clear that Mr Gray is a very encouraging and sup-
portive manager. The Applicant described him as a �best mate/
father figure� and �one of the best people I have ever known�
(Transcript page 14). He had helped the Applicant with tech-
nical advice and drew attention to areas where he had gone
wrong. They discussed problems associated with work. Whilst
the Applicant says that he was never formally warned or told,
in his words, to �lift my game� (Transcript page 6), in cross
examination he acknowledged that Mr Gray spoke to him about
improving the time he took to do his work and �this is where
you�ve got to do ... do a bit better of a job�, or �lift your game
here, sort of thing, to improve your ... improve yourself as a
trades person� (Transcript page 14). There were discussions
both informally and also private discussions in Mr Gray�s of-
fice. However, he did not believe that he was ever told that he
could not continue to do as he was doing.

At approximately 2.00pm on Tuesday 22 October 1996, the
Applicant was working with a trades assistant to remove from
a piece of equipment the 30 foot cutter bar weighing approxi-
mately 150 kilos. In his evidence, the Applicant says that this
was placed on three 205 litre drums, however , Mr Gray says
that when he went out a few minutes later he saw only two
drums. In any event, in the process of lifting the bar, the trades
assistant, Chris Steele lost his footing, fell backwards and the
bar struck him in the head. Mr Steele was taken to hospital.
The Applicant gave evidence that he was distressed over the
incident. The next day Mr Gray discussed the incident with
the Applicant and what had gone wrong in the process. Mr
Mann also approached the Applicant that day and asked him
what had happened and why it had happened. The Applicant
says that �I volunteered that my lack of experience in this area
had contributed and know now that common sense should
have told me not to attempt the task without the proper lifting
equipment. We were lifting a weight far beyond safety limits
and were not provided with mechanical aides to assist us�
(Transcript page 6). In response Mr Mann told the Applicant
in no uncertain terms that �if this happens again you are down
the road� and, according to the Applicant used abusive lan-
guage. The Applicant says that he took this more as a threat
than a warning.

On that day, the Applicant reported the incident to Worksafe.
The Applicant says that it was this reporting of the incident to
Worksafe which brought about his demise. The Respondent
denies this most vehemently. Both Mr Gray and Mr Mann say
that they did not know until the notice of application regard-
ing the unfair dismissal and other documents were presented
to them that it was the Applicant who had reported the matter
to Worksafe. When Mr Mann received a call from a Worksafe
inspector he assumed that it was the doctor who had treated
Mr Steele who had reported the matter or, alternatively, that
such an inspection by machinery inspectors is not unusual
and therefore he was not surprised when he received the tel-
ephone call to arrange this inspection.

The Applicant says that he was in Mr Gray�s office several
days after he had reported the matter to Worksafe and that Mr
Gray showed him a letter that was received by Waltons from
Worksafe stating that they would be inspected next time an
inspector was in the area as a result of a complaint received.
The Respondent denies that any such letter was received. Mr
Gray, in evidence, said he did not recall seeing a letter from
Worksafe and Mr Mann says that he also has no recollection
of such a letter and it is not contained within the papers of the
Respondent dealing with the matter.

The Applicant says that on 20 November 1996 he had asked
to take a day�s annual leave and was advised that he could
take leave permanently and his employment was terminated.

The Applicant says there was no formal warning process
and that he received no warning in writing. He maintains the
view that it was as a result of his reporting of the incident to
Worksafe that his employment was terminated.

The Respondent says that the termination of employment came
about as a result of the Applicant�s attitude which affected his
work performance. Both Mr Gray and Mr Mann say that the Ap-
plicant was spoken to on a number of occasions about particular
problems associated with certain jobs as well as about his general
attitude and approach to his work. The Commission heard evi-
dence of a number of difficulties associated with work performed
by the Applicant. Mr Gray gave evidence that he was aware that
Mr Mann had told the Applicant that he had had his final warning.
There was one final matter which involved the completion of work
on a Fiat which the Applicant had to redo. Mr Gray says that it
was still not to his satisfaction. Mr Gray believed that the Appli-
cant had been told a number of times of the need to improve his
attitude and performance. He also believed that there were also
other incidents in which the Applicant bore responsibility. He said
that he had made it clear to the Applicant a number of times that if
he did not improve there would be no further opportunity for him
with the company. He believed that the Applicant had had enough
warnings and bearing in mind the final warning had been given
by Mr Mann following the incident regarding the cutting bar, it
was discussed between the two of them and decided that the em-
ployment ought be terminated.

Mr Mann says that he discussed the issue of the Applicant�s
attitude with Mr Gray a number of times and with the Appli-
cant also. He was aware of discussions between the Applicant
and Mr Gray in the workshop and in Mr Gray�s office. He
says that the termination of employment was not related to
any issue of the Applicant�s lack of qualification. He believed
that he was qualified although he had difficulty with his atti-
tude which made him perform below his capacity and poten-
tial. The Applicant was said by Mr Mann to need to grow up.
The termination of employment was not undertaken lightly
on the basis that mechanics are hard to find and there is com-
petition for them with the mining industry.

I have noted the affidavits put forward on behalf of the Ap-
plicant being, in effect, references, from P Walmsley and E
Cameron. These relate to the Applicant�s previous employ-
ment as an apprentice with Westrac Equipment from 1991 and
whilst they may indicate his performance and attitude during
that time they do not deal with his performance and attitude
during his time with the Respondent. The Commission has
before it first hand evidence from witnesses for the Respond-
ent which indicates to the contrary and the Commission is
bound to apply greater weight to the evidence of those wit-
nesses than to evidence provided through affidavits where the
persons making the statement are not available for cross ex-
amination. Likewise, the Commission places little weight on
the affidavit sworn by Ken Jansen, as he was not available for
cross examination and his veracity as a witness was not able
to be judged.

The Industrial Relations Act 1979 provides in Section 29
that an employee may refer a claim to the Commission that he
has be harshly, oppressively or unfairly dismissed from his
employment. Section 23AA provides:

23AA. (1) On a claim of harsh, oppressive or unfair dis-
missal, the onus is on the employer to show
that there is a ground or are grounds on which
the Commission could find that the dismissal
was justified.

(2) If�
(a) the employer does not show that there

is a ground or are grounds on which
the Commission could find that the dis-
missal was justified; or

(b) the employee establishes that, whether
or not it was justified, the dismissal was
harsh, oppressive or unfair,

the claim is taken to have been established.
(3) For the purposes of this section, a dismissal is

justified if there was a valid reason, or were
valid reasons, connected with the employee�s
capacity or conduct, or based on the opera-
tional requirements of the undertaking, estab-
lishment or service, for the dismissal.

The basis upon which the Commission is to consider unfair
dismissal cases was set out by the Industrial Appeal Court in
Shire of Esperance and Peter Maxwell Mouritz (71 WAIG
891 at page 898). Kennedy J. noted the decision of Walsh J. in
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North West County Council v Dunn [1971] 126 CLR 247 at
262:

�It is not the province of the Commission, in the exer-
cise of the jurisdiction conferred on it by the Industrial
Arbitration Act to take over the functions of the employer
in relation to the selection and retention of employees,
and it will intervene only when its intervention is neces-
sary to protect an employee against an unjust or unfair
exercise of the employer�s right of dismissal, a right which
is as fundamental in the relationship of the employer and
the employee as is the right of the employee to leave his
employee.�

Walsh J. also went on to stress, at 263, that it is not a ques-
tion as to the parties� respective legal rights, but a question of
whether the legal right of the employer has been exercised so
harshly or oppressively against the employee as to amount to
an abuse of that right. He accepted, citing McKeon J. in West-
ern Suburbs District Ambulance Committee v Tipping [1957]
AR 273 at p 280 that a proper test is to ask the question: �has
there been or has there not been oppression, injustice or un-
fair dealing on the part of the employer towards the employee?�

The Industrial Appeal Court in Shire of Esperance and
Mouritz (op cit) also sets out that the principles of natural
justice are attracted to certain categories of dismissal. Rowland
J. says:

�Of the three categories of dismissal identified by Lord
Reid in Ridge v Baldwin [1964] AC 40 at 65, it seems
patent on the facts in this proceeding that the Respond-
ent�s case fell into the third class�namely, dismissal from
office where there must be something against a man to
warrant his dismissal. Cf Barnes v Oliver [1970] 16 FLR
336 at 372, 374 and 393. His Lordship was in no doubt
that this third class attracted the principles of natural jus-
tice. Accordingly, the Respondent was entitled to a hear-
ing and to a detailed statement of the charges to be
answered as well as time to prepare his defence.�

It is also noted in the conclusions at page 898 of Shire of
Esperance and Mouritz (op cit):

�For the reasons I have given, I consider the Full Bench
was correct in its conclusions that the Respondent had
not been given a fair hearing by the Appellant. That is an
element in determining whether the dismissal was harsh
or unjust�Macken, McCarry and Sappideen, �The Law
of Employment� 3rd ed, 277-8. As there explained, the
mere fact that the employee did not have a proper oppor-
tunity to explain or has not been warned of the possibil-
ity of termination does not automatically entitle the
Applicant to a remedy. No injustice will result if the em-
ployee could be justifiably dismissed. Here, as the rea-
sons of the President and Rowland J. make apparent the
issue of dishonesty as a basis for dismissal remains un-
determined. The unfairness of the dismissal cannot be
determined by the procedural unfairness alone.�

I am satisfied that the employer has demonstrated that there
are grounds upon which the dismissal was justified in that
there was a valid reason for termination related to the employ-
ee�s capacity and conduct. I note the submission for the Ap-
plicant that there was no formal written warning process. There
is no such legal requirement for a formal written warning proc-
ess. It may be said that the provision of warnings in writing
constitutes, in some cases, a desirable human resource man-
agement practice but it is far from being a requirement. What
is necessary is that the employer make clear to the employee
those areas of failing, provide opportunity to remedy those
failings and also to make clear the job is in jeopardy should
improvement to the standard required not occur. The test to
be applied by the Commission, generally speaking, is one of
�a fair go all round�. This jurisdiction does not place a pre-
eminent weight upon procedural fairness which might have
occurred elsewhere. It is a fair go all round, in all of the cir-
cumstances, which is appropriate test. (Undercliffe Nursing
Home and FMWU (65 WAIG 385))

In this particular case, where there is conflict in the evi-
dence I have no hesitation in accepting the evidence of Mr
Gray. I found him to be someone who quite clearly gave as-
sistance and encouragement to employees under his control
and who brought to their attention those areas which required
improvement. He has a genuine interest in his employees and

appears to be worthy of the respect given to him by the Appli-
cant. There was no suggestion that his word could not be ac-
cepted and I believe him to be a witness of truth. On this basis,
I accept without reservation his evidence that the Applicant
was capable of performing the work but had difficulties asso-
ciated with his attitude which prevented him from undertak-
ing his duties to the satisfaction of the employer. I accept that
these areas where drawn to his attention and he was given
encouragement and assistance to overcome those difficulties.
He was provided with pay rises as a means of encouraging
and rewarding improvement however he appears to have
slipped back into his previous unsatisfactory approach to work
and was told by Mr Gray that a lack of improvement would
mean there would be no room for him to continue in employ-
ment. In terms of the incidents which are said to have been his
responsibility, he has accepted some of that responsibility. Mr
Mann indicated that he would have been prepared to reinstate
the Applicant had he apologised for his actions but that it was
his attitude which prevented reinstatement occurring.

I am satisfied that the Respondent was not aware that the
Applicant had reported the incident to Worksafe and that this
had no part to play in the decision to terminate his employ-
ment. It should be noted that it is for he who asserts to prove.
The Applicant has not proven that the Respondent had any
knowledge of the Applicant�s involvement in this matter of
the report to Worksafe. Quite apart from the Applicant�s be-
lief that the reason for his demise was his reporting of the
incident to Worksafe, there also appears to be a view taken for
the Applicant that the termination of employment was unfair
on the basis that no written warnings were provided. I have
dealt with this matter earlier in these reasons for decision but
reiterate that this lack of formal written warnings does not of
itself make the dismissal unfair. The requirements for the Ap-
plicant to be given a fair go have been provided by the Re-
spondent. His areas of deficiency were drawn to his attention,
he was given opportunity to improve those areas, he was given
assistance to do so and yet he did not improve to the standard
required. He was advised that his employment was in jeop-
ardy. On all of these basis, I find that it has not been demon-
strated that this dismissal was harsh, unjust or unfair.

If there is any failing on the part of the Respondent it is that
immediately prior to the dismissal the Applicant was not taken
aside and the reasons for dismissal explained to him with him
being given an opportunity to respond. In terms of procedural
fairness, this limited aspect is lacking, however, I am satisfied
that on balance, the Applicant was provided with the neces-
sary opportunities and assistance to improve and made aware
that has his position was in jeopardy. He continued to perform
unsatisfactorily. Considering all of the circumstances surround-
ing the dismissal, this lack of a final discussion does not of
itself make the dismissal unfair.

On this basis, the application will be dismissed.
Appearances: Ms J K Gould for the Applicant.
Mr A Charlesworth for the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Wade Leyland Gould

and
Waltons Geraldton.
No. 1713 of 1996.

COMMISSIONER P E SCOTT.
24 February 1997.

Order.
HAVING heard Ms J Gould on behalf of the Applicant and
Mr A Charlesworth on behalf of the Respondent, the Com-
mission, pursuant to the powers conferred on it under the In-
dustrial Relations Act, 1979, hereby orders:

THAT this application be, and is dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Martin Healey

and

Targaze Pty Ltd T/A Integrated Workforce.

No. 1439 of 1996.

COMMISSIONER A.R. BEECH.

21 February 1997.
Reasons for Decision.

THE COMMISSIONER: The respondent in this matter is a
labour hire company which supplies casual labour to industry
as the demand requires. In early September 1996 it placed an
advertisement in the local newspaper for personnel, including
industrial cleaning and spraying personnel, on behalf of its
client Gardner Perrott. At that stage, Gardner Perrott had
informed the respondent that it had approximately two to four
weeks� work during a shutdown at the BP Refinery, Kwinana.
Mr Healey responded to the advertisement and, after being
interviewed by the respondent, was placed in its books for
that work. At that stage, the work was due to commence on
the 16th September 1996 (exhibit C).

On the 11th and 12th September 1996 Mr Healey attended
two induction courses conducted by Gardner Perrott and BP
Refinery in preparation for the work. He was paid for those
two days, although there was some delay in the payment for
the second day. On Friday 13th September 1996, he was
informed by the respondent that he would be commencing on
site on the following Monday, the 16th September 1996. In
consequence, he resigned from his existing job as a courier
driver.

However, on the morning of the 16th September 1996, he
contacted the respondent and was told that the work had been
put off until the 17th September 1996. He contacted the
respondent on the 17th September 1996 and was told the work
had been put back to the 18th September 1996. On each
morning that he rang the respondent he was told the job had
been put off by a day. In fact, Mr Healey did not commence to
work on site at all. The following week, he himself visited the
site in order to find out what was going on and was told that
the work had commenced. He states that he has never officially
been told by the respondent that he would not be working on
the site and he complains that he was kept waiting for so long
that he lost wages waiting to be given the start time on the job.
By this application he complains that he was unfairly dismissed
by the respondent and that he should be compensated for the
wages that he would have earned for that period.

This claim is brought to the Commission by Mr Healey as
an individual employee and the jurisdiction of the Commission
to deal with such a claim is more narrow than if it had been
brought by a union or an employer. The Commission can only
become involved in this matter if Mr Healey has been dismissed
by the respondent, as he now claims. If he has not been
dismissed, then his claim fails. I feel some sympathy for Mr
Healey�s position. On the promise of work starting on Monday
the 16th September 1996, in good faith he gave up his job as
a courier driver. He was interested in the work to be performed
with Gardner Perrott and has considerable and valuable
experience in that regard. It is, apparently, his preferred
employment. He therefore took steps to ensure that he was
available when the job would commence. In fact, due to
circumstances which are not entirely clear, the start date for
the shut down was put back to an extent which meant that
Gardner Perrott no longer needed staff supplied by Integrated
Workforce and no staff were, in fact, supplied by the respondent
for that job. While Mr Healey was not aware at the time of the
reason for the delays, I am satisfied from the evidence produced
by the respondent in these proceedings that the events did
occur as the respondent now describes. The consequence to
Mr Healey however, is that he held himself in readiness to
commence employment with Gardner Perrott and, as a
consequence, did not earn any income over that period.

However, I do not think that Mr Healey was dismissed by
the respondent. The evidence shows that Mr Healey was indeed
a casual employee of the respondent. While he was registered

with them, and was accepted by them to work on a specific
project, the operation of the respondent is such that the work
it finds for its employees registered with them on a casual
basis does depend on the requirements for labour imposed by
the respondent�s own clients. What happened in this case is
that Mr Healey was placed on the books as a casual and was
told that a particular job for him was to start on the 16th
September 1996. However, in reality, Mr Healey was able to
seek alternative employment at any time and was under no
obligation to hold himself in readiness to start at Gardner
Perrott�s on the 16th September 1996. Certainly, he chose to
do so, but because he wanted to work there. In this regard, I
accept the evidence of Mr Creed that a casual employee on
the respondent�s books is under no legal obligation to accept
the work that may be offered to them by the respondent. Thus,
the respondent may well undertake to supply labour on a given
day, and arrange with one of its casual employees to be there
at the job. If, however, the casual employee finds a better
alternative job elsewhere, the employee is free to accept it.
The work did not eventuate and Mr Healey, other than for the
two days� induction, was not, in fact, offered any work. But he
was not dismissed. Effectively, he remains on the books as a
casual employee of a labour hire agency. He is able to ring
them to see if any work is offered. In fact, he informed the
Commission that he telephoned in relation to another job some
weeks later. As I understand his evidence, he was accepted as
still being on the books of the respondent, but that other people
had telephoned ahead of him and he was not at the top of the
list for having employment offered to him. However, the fact
remains that the respondent did not dismiss Mr Healey. As a
result, his claim will be dismissed.

I add that, as far as I am able to tell, the contract of
employment between Mr Healey and the respondent does not
oblige the respondent to find work for Mr Healey. Mr Healey
may contact them daily, but if work is not provided by the
respondent, there is no breach of the employment contract
between them. On that basis, although the respondent may
have indicated to Mr Healey on Friday 13th September 1996
that he would be commencing work at Gardner Perrott on the
following Monday, in reality the respondent is saying that we
believe the job will start on the following Monday, ring us
then and we will let you know. While that may not be
satisfactory from the point of Mr Healey planning whether to
resign from existing employment or not, it is the consequence
of the operation of the respondent�s business.

For all of the above reasons I find that Mr Healey has not
been dismissed as he claims, and his application fails.

Appearances:  The applicant on his own behalf.
Mr A. Randles on behalf of the respondent.

���

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Martin Healey

and
Targaze Pty Ltd T/A Integrated Workforce.

No. 1439 of 1996.
COMMISSIONER A.R. BEECH.

21 February 1997.
Order.

HAVING heard Mr Martin Healey on his own behalf as the
applicant and Mr A. Randles on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979 hereby orders:

THAT the application be dismissed.
(Sgd.) A. R. BEECH,    

[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Natasha Lee Hester

and
M G McKay Pty Ltd T/A Odin Tavern.

No. 1531 of 1996.
COMMISSIONER J.F.GREGOR .

5 March 1997.
Reasons for Decision.

THE COMMISSIONER: On the 24 October 1996 Natasha
Lee Hestler (the applicant) applied to the Commission for an
order pursuant to Section 29 of the Industrial Relations Act
1979 (the Act), on the grounds that her dismissal from em-
ployment with M G McKay Pty Ltd T/A Odin Tavern (Odin
Tavern) was harsh, oppressive and unfair.

According to the applicant she commenced employment with
the Odin Tavern after she had been approached by Mark
Gordon Timms, her cousin, who was also the chef at the tav-
ern. She commenced work on the 14 June 1996 and contin-
ued until her dismissal on the 19 October 1996. She worked
as a kitchenhand on a casual engagement where she was re-
quired for duty on three days per week. Each week the chef
would ring her and tell her shift times. Soon after she com-
menced duty she was given a sheet which contained general
information for employees of the Odin Tavern (Exhibit C1).
That document, which she says in her evidence she read, set
down the regulations applicable to staff concerning areas of
access, meals and beverages, dress regulations and bar eti-
quette amongst other things. The applicant says that there was
an arrangement whereby she could take food from the kitchen
with the permission of the chef. This permission she says she
sought every time she took food. If the food she took was past
its use by date there would be no charge but if it was still
useable the chef would make an assessment of how much she
should pay by looking at invoices and she would pay him in
cash.

The applicant did not pay for all of the food for instance she
admitted that she took carrot cake, again with permission, when
the carrot cake was past its use by date and there were things
like stale bread rolls that she removed as well. On one occa-
sion she, with permission, made a quiche which she removed
from the premises. When she took the quiche there was no
other food removed. The chef had assessed the cost of the
quiche at $12.00 which she paid. From time to time she took
milk. No payment was made at the time she removed the milk
but she would make arrangements to pay before the next pay
day. Each time she did so she would give the money to the
chef. In October 1996 an incident occurred where she found
that there was a leg of lamb and 2kg of sausages in the store-
room. She thought they might not be used by the kitchen so
she asked the chef if she could take them. He agreed and in
due course she removed them from the storeroom and placed
them in a container. She said she did so because she wished to
place the container out the back of the store where she could
drive and pick it up. This is so she did not have to carry the
container through the drive-in of the tavern. There was evi-
dence that on an occasion the chef had rung her on his mobile
telephone from the carpark and asked her to bring a tub which
had contained 5kg of margarine out to his car. The applicant
gave evidence that the tub contained chopped carrots and some
crumbed chicken. It was to be used at a function the chef was
involved in. At all times the removal of the food was with
permission of the chef. The applicant says she was surprised
therefore when she received a phone call from the chef to say
that his services had been terminated and so had hers. Ac-
cording to her version of events she received no communica-
tion from any other representative of management but in due
course she made contact with the manager of the Odin Tav-
ern, Gary Holbrook. He confirmed that she had been dismissed.
Arrangements were made for her to pay for the goods that she
had removed, that is the leg of lamb and the sausages and to
collect her final pay.

It is argued on behalf of the applicant by Mr Crossley that
the dismissal was unfair because she had received no warn-
ings about removal of food, in fact she had been given

permission from the chef who notwithstanding was her cousin
was still the person in management control of the kitchen. No
representative of management of the Odin Tavern approached
her before she was dismissed and this was a denial of proce-
dural fairness.

On behalf of the applicant evidence was taken from Mary
Missios who is another worker in the kitchen. She gave evi-
dence that from time to time she had been given permission to
take milk from the kitchen by the chef but she had always paid
for it. She knew that some out of date carrot cake had been
taken by the applicant. Evidence was also taken from Mark
Gordon Timms. Mr Timms says he employed the applicant
because he knew she was a good worker having worked with
her in other establishments. He freely admitted that he had
given the applicant permission to remove food from the
kitchen. He said that for other than for time expired food,
money was always paid. He assessed the cost by looking at
the receival invoices, making a calculation from them. He said
he always paid the money from the applicant to the owners by
having bar staff ring up the amount. Often this was done he
said by allocating a price to the goods which coincided with
the menu price for a meal and ringing up the transaction as if
it were a meal. On other occasions the payments were recorded
as function food. He said when the accounting machines pro-
duced a receipt, which under the system was an instruction to
the kitchen to produce a meal, the receipt would be screwed
up. He had no receipt of any payment made by him. Insofar as
the removal from the kitchen of the margarine tub is concerned
he recalled the tub but seemed not to recall that it had any
food in it. Mr Timms was reluctant to concede that senior
management had ever been raised with him any issues con-
cerning the running of the kitchen. When pressed in cross
examination he admitted that he was aware that the owners of
the Odin Tavern were concerned about the profit levels of the
kitchen. He was aware of their concern before the termination
of his services. He said he was approached by Mr Holbrook
on behalf of the company and dismissed after he was con-
fronted with the information about removal of the lamb and
the sausages. Immediately he rang his cousin and told her that
he had been dismissed and so had she.

There is evidence from the respondent contrary to that pre-
sented by the applicant. Mr M G McKay the Managing Direc-
tor of the company which owns the Odin Tavern gave evidence.
He drew the Commission�s attention to the profit figures (Ex-
hibit S1) of the Odin Tavern. The accounting records disclosed
that there had been an extremely poor performance by the
kitchen at the Odin Tavern. This continued poor performance
gave raise to concerns which he had raised regularly at man-
agement meetings which was attended by the chef. After care-
ful examination of the figures the company had reached the
conclusion that there was shrinkage in food stocks which could
not be explained by normal losses. That being the case he
instructed Mr Holbrook, the on site manager of the Odin Tav-
ern, to ask staff in the kitchen to keep a watch to see if there
was food being removed. He said after this instruction was
issued there was an immediate turn around in the figures as
disclosed in the accounts. Later, information was given to him
that the applicant had been seen removing a leg of lamb and
some sausages from the premises. He had also received infor-
mation that crumbed chicken and a quantity of carrot cake
had also been taken by her. This information came from other
employees in the kitchen in particular the assistant chef Ms J
Mason. Having established that food had been removed from
the kitchen, Mr McKay concluded that the applicant and chef
colluded in the unauthorised removal of food and issued in-
structions to Mr Holbrook that they both be dismissed.

In his evidence Mr Holbrook said he had told the chef that
he was dismissed. In doing so he explained the reason why.
He also told Mr Timms that the applicant would be dismissed
too. Mr Holbrook attempted to contact the applicant but he
was unable to do so. He left messages on her answering ma-
chine. The purpose of the call was, according to the evidence
of Mr Holbrook, to invite the applicant to come and discuss
the matter with him. Before he could make contact with the
applicant Mr Timms, who knew how to contact the applicant,
had let her know that his contract of employment had been
terminated and that hers was as well. Mr Holbrook�s evidence
was that at no time was Mr Timms acting on behalf of the
management of the Odin Tavern, it was Mr Holbrook�s
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responsibility to tell the applicant that her services were ter-
minated. In due course the applicant did contact him. Arrange-
ments were made for her salary to be picked up and for the
food to be paid for. The matter was reported to the police who
commenced investigations.

During his evidence Mr McKay referred the Commission to
the daily journals of the Odin Tavern covering the months
from July to October 1996 (Exhibit S2). He identified those
parts which contained information concerning miscellaneous
income. Apart from two entries, which he explained, there
were no entries that indicated food had been paid for in the
manner claimed by the applicant and Mr Timms. Mr McKay
said that it was not possible with the sophisticated accounting
system for payments to be made in any other way. For in-
stance if a payment was rung up as if it were for a meal, the
electronic accounting system produced a docket which went
to the kitchen with an instruction to prepare a meal as de-
scribed, but it also produced another docket which was for
reconciliation purposes. At no time during the period of em-
ployment of both Mr Timms or the applicant was there any
failure to reconcile. The conclusion that must be drawn, ac-
cording to Mr McKay, is that payments were not made.

The Commission also heard evidence from Ms J Mason.
She related the practice in the kitchen that if someone needed
some milk and they were working a late shift they could, with
permission of the chef, take milk home. There are other in-
stances when food could be purchased. When Ms Mason made
purchases that she would ensure that payments had been made,
but for the most part the monies were collected by the chef.
Ms Mason gave evidence that she had seen the applicant pre-
pare a quiche during working hours. She understood that to
be with the permission of the chef. Ms Mason said though,
when the applicant removed the quiche from the kitchen she
also took crumbed chicken. This was not paid for as far as Ms
Mason knew. Insofar as the carrot cake is concerned the ap-
plicant did remove carrot cake which was expired but the chef
reordered carrot cake to replace it. The replacement too was
removed by the applicant. There was a further reordering of
carrot cake. That too was not used and was also removed by
the applicant.

Mr Crossley who appeared on behalf of the applicant ar-
gues that the dismissal was harsh, oppressive and unfair be-
cause of a number of deficiencies in the way the issue was
handled. First, accordingly to Mr Crossley, the general infor-
mation which is given to employees when they commence
work, and it is admitted that the applicant received this in-
formation, does not deal with the issue of removal of food. It
follows, so the logic runs, that if the chef as a representative
of management, agrees to allow food to go from the kitchen
then the applicant cannot be in breach of any duty if she avails
herself of that advantage. In other words it was not made clear
at any time to the applicant that what she was doing not coun-
tenanced by the employer. Mr Crossley also argues that the
dismissal itself was executed improperly so that it creates un-
fairness. The argument is that the chef gave the applicant no-
tice of her termination and in doing so he, by implication, was
acting on behalf of the management. The applicant was given
no opportunity to answer the complaints about removal of
food and there is proof that she was not doing anything wrong
because the police have not taken any action against her even
though they investigated the matter. Mr Crossley referred the
Commission to Melissa Jaggard v. Tranby Pty Ltd T/A The
Court Hotel (1996 76 WAIG 4720) which he said is authority
for the proposition that if a person is accused of stealing and
the accusation is incorrect then the person is entitled to regard
the contract is being at an end. Mr Crossley says that in view
of the circumstances surrounding the termination and the ac-
cusations that have been made against the applicant it would
be inappropriate to order reinstatement and he sought com-
pensation in the form of eighteen (18) weeks salary.

Mr Smetana, who appeared on behalf of the Odin Tavern,
argues that here is a clear case where an employee was in
collusion with another employee who happened to be her
cousin. Between them they deprived the respondent of goods
which are it�s property and made no payment for them. Mr
Smetana argues that it had been made clear on a number of
occasions by management of the Odin Tavern to the chef that
there were problems with the profit performance of the kitchen,
there was food shrinkage and there were doubts in the owners

mind about how food was being managed. The chef did not
have any authority at any time to give permission for food to
be removed and he well knew it. The general information which
is given to employees when they commence employment
makes it clear that free meals are not provided by the estab-
lishment. By sensible implication it must be that food cannot
be removed without payment in any circumstances. Claims
by both the applicant and the chef that money was paid by
them for the food taken, must be called into question. There is
no record at all of monies being paid in for any of the food
which is admitted to have been taken. The accounting system
makes it impossible for payments to be made without trace-
able record. Mr Smetana cited an instance of a time when
food was paid for and produced a receipt which demonstrated
how payment for the food would be properly be brought to
account (see Exhibit S3). It was passing strange to the respond-
ent that the chef could not remember the names of any of the
people he says he asked to process money into the till for food
purchases. The evidence of Ms Mason proves that even if some
food was paid for there was other food that was not paid for.
For instance, the removal of crumbed chicken by the appli-
cant. It is also clear that the applicant had removed the leg of
lamb and the sausages before she had paid for them and it is
nothing more than a convenience to her that she says she did
not normally pay for food when she took it but paid for it
later. Insofar as the termination of employment is concerned
Mr Smetana says the chef had no authority to dismiss the ap-
plicant, that was Mr Holbrook�s task once the chef had his
own services terminated. Mr Smetana conceded that when the
applicant eventually contacted Mr Holbrook that he could have
raised the allegations with her but it appeared to Mr Holbrook
that the applicant had accepted the dismissal. Even though
Mr Holbrook may have been justified in believing that was
the applicant�s state of mind, nevertheless failure on his part
to do so may disclose some procedural unfairness. But proce-
dural unfairness is not the sole measure as to whether a termi-
nation is unfair or not, there are other factors which need to be
taken into account. In this instance they are powerful factors
which include the potential of theft having occurred.

Before I go to my analysis of the evidence I note that the
question to be investigated when the Commission enquires
into the termination of a contract of employment is whether
the legal right of the employer has been harshly or oppres-
sively exercised against the employer as to the amount of the
abuse of the right as is described in Miles & Others T/A
Undercliff Nursing Home v. Federated Miscellaneous Work-
ers Union of Australia (1995) 65 WAIG 385 @ page 386. It is
also true, on the authority of Margio v. Fremantle Arts Centre
Press (1990) 70 WAIG 2559 @ 2561, that an employee as far
as practicable not be dismissed without a warning as to the
possibility of dismissal. Of relevance here too are the princi-
ples outlined in Shire of Esperance v. Mouritz (1991) 71 WAIG
891 @ 89 where Kennedy J wrote that whether an employer
in bringing about a dismissal adopted procedures which were
fair to the employee is an element in determining whether the
dismissal was harsh or unjust. In The Federated Miscellane-
ous Workers� Union of Australia, WA Branch v. Board of Man-
agement, St John of God Hospital, Bunbury (1992) 72 WAIG
1274 the Full Bench of the Commission, when examining a
similar case observed that it was wrong to take food off
premises, it is wrong to pilfer and steal as this might merit
dismissal. It added that stealing from an employer would in
most cases constitute misconduct sufficient to warrant dis-
missal.

I turn to my view of the witness evidence. I first observe
that I have considerable doubts concerning the quality of the
evidence of the applicant as it was supported by the evidence
of the chef. Their evidence is selective and has the hallmarks
of collusion. For instance I do not accept the evidence of the
applicant that she did not remove crumbed chicken. I favour
the evidence of Ms Mason in preference to the applicant�s in
that regard. The applicant also omitted to tell the Commission
that the incident with the removal of carrot cake was not re-
stricted to one occasion but it happened on number of times.
There are also differences between the evidence of the appli-
cant and the chef. A reading of his evidence is that the marga-
rine tub was empty when he received it whereas the applicant
said it contained food that he had prepared in the premises of
Odin Tavern for use elsewhere. Both the applicant and Mr
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Timms say that money was paid from her to him and from he
to the Odin Tavern. There is no proof that any payments were
made to the Odin Tavern, not one receipt was produced. The
claim that payments could be made without the true purpose
for the expenditure is, being identified is on the evidence be-
fore the Commission, just not believable.

The applicant seems to argue that there was nothing ever
said to her by anyone which would have raised doubts in her
mind about whether it was right or not to remove food from
the employers premises. First of all the general information
given to new employees, which the applicant admits she has
received, requires that the document be read and signed. It
sets out specific duties in dealing with alcohol and smoking,
it reserves to the management the right to search bags upon
request, it provides in section 3 that free meals are �NOT�
(emphasis in original), provided by the establishment. It then
sets out a detailed procedure as to how a meal can be taken
and paid for. The procedure requires the name of the staff
member must be written on docket and all meals dockets are
to be balanced daily. According to the procedure no meal or-
der is to be processed by a staff member for himself. There is
then a detailed instruction as to how the staff meals must be
processed from an accounting point of view. Anyone reading
the document must be drawn to the conclusion that there are
rigid rules about the supply of meals on the premises. To infer
as does the applicant, that because the general information
document does not say that food shall not be pilfered or re-
moved and that employees are free to do so, stretches cred-
ibility. There would be no doubt that anyone reading the
document with ordinary common sense and experience in the
hospitality industry would or should know that food should
not be removed from the kitchen.

There is a complicating factor in that the chef who was in
effect the management representative was compliant in the
arrangement. In fact it appears he took part in it himself. The
fact is if one accepts the evidence of Mr McKay and Mr
Holbrook in preference to Mr Timms, and I do, he was told on
a number of occasions that there were problems with food
shrinkage. He knew that the staff had been told to watch out
for food being removed from the kitchen. Ms Mason knew to
watch out and she did so. It is strange that the applicant did
not appear to know that the Odin Tavern managers had men-
tioned concerns about removal of food. One can only con-
clude that she did. She entered into the arrangement with the
chef knowingly, it was convenient to her, she supplied food to
her parents saying on occasion that she needed two lots, one
for her mother and one for her father. There is no doubt that
the conduct of the applicant, and I so find, was fundamentally
in breach of her contract of employment.

There may be flaw in the way that the dismissal was han-
dled. My view of it is though Mr Timms was never given the
authority to dismiss the applicant even though he might have
had the right to hire. In the circumstances having discovered
there was food missing, the Odin Tavern on the evidence pro-
vided by Ms Mason, dismissed the chef. I accept Mr
Holbrook�s evidence that he told the chef that he, Mr Holbrook,
would ring the applicant. Mr Holbrook tried to do so however
he was unable to make contact before the chef did. The appli-
cant knew full well when she contacted Mr Holbrook that her
services were terminated and it open on the evidence to con-
clude that there was an acceptance by her of the dismissal at
that stage which would justify Mr Holbrook not going through
a process of discussion with her. Be that as it may it could be
found that because he did not do so there was an element of
procedural unfairness in the way the termination occurred,
however that is not fatal to the respondent�s proper termina-
tion of the contract. On the authority of the Shire of Esperance
V Mouritz (Ibid) procedural fairness is but one of the elements
to be considered in judging whether a termination is harsh,
oppressive or unfair. An employer has a right to expect that
the employees will behave in an honest manner even though
the applicant in this case may have been assisted by the way
the chef approached his responsibilities. On the basis of the
information that she received when she was employed and
information she received later the applicant should have known
that the removal of goods from the premises in the sometimes
surreptitious way she did was wrong and would put her con-
tinued employment at risk.

In all the circumstances on the test which is set out in Miles
& Others T/A Undercliff Nursing Home v The Federated Mis-
cellaneous Workers� Union the dismissal in this case has not
been exercised so harshly or oppressively against the appli-
cant as to amount to an abuse of the employers right to dis-
miss.

If I am wrong about the mode of termination I find that the
applicant was a casual employee as described by the Full Bench
in Metals and Engineering Workers Union�Western Australia
v. Centurion Industries Ltd 76 WAIG 1287. The applicant en-
tered into a series of separate and distinct contracts for a fixed
period. This was done by the chef calling her each week to
confirm the work arrangements for the coming week.

An order dismissing this application will issue.
Appearances:Mr T Crossley appeared on behalf of the Ap-

plicant.
Mr A Smetana, The Chamber of Commerce and In-

dustry, appeared on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Natasha Lee Hester

and
M G McKay Pty Ltd T/A Odin Tavern.

No. 1531 of 1996.
COMMISSIONER J.F. GREGOR.

5 March 1997.
Order.

HAVING heard Mr T Crossley on behalf of the Applicant and
Mr A Smetana on behalf of the Respondent, pursuant to the
powers contained in the Industrial Relations Act, 1979, the
Commission does hereby order:

THAT the application be and is hereby dismissed.
(Sgd.) J.F. GREGOR,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Leslie George Magyar

and
Ursula Frayne Catholic College (Inc).

No. 1746 of 1996.
COMMISSIONER A.R. BEECH.

7 March 1997.
Reasons for Decision.

THE COMMISSIONER: Mr Magyar was employed by Ursula
Frayne Catholic College (Inc) ( the College) as a teacher teach-
ing specialised computer subjects from January 1990 until his
dismissal on the 5th November 1996. He complains that his
dismissal was harsh, unfair and unjust and he seeks re-
instatement. The College strongly opposed Mr Magyar�s claim.
His application was heard over four days and involved evi-
dence from Mr Magyar himself and from five witnesses called
by him. The College�s case consisted of evidence from the
then Principal of the College, Mrs Parker, together with evi-
dence from five witnesses called by the College.

The decision to dismiss Mr Magyar was made by Mrs Parker
(after some consultation with other persons) following a for-
mal investigative process called a �summative appraisal� ini-
tiated by her and the report of a moderation visit conducted
by the Secondary Education Authority for Mr Magyar�s course.
These, together with Mrs Parker�s own conclusions, formed
the basis of the decision to dismiss.
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It is appropriate to note prior to commencing that the task of
the Commission is not to put itself in the place of the em-
ployer and decide what the Commission would have done had
it been the employer. Rather, the task of the Commission is to
decide whether the legal right of the College to dismiss Mr
Magyar has been exercised so harshly or oppressively towards
him as to amount to an abuse of that right (re Undercliffe Nurs-
ing Home (1985) 65 WAIG 385). In doing so, the Commis-
sion will take into account all of the evidence that is raised
before it during the course of the proceedings. The Commis-
sion does not take into account only the manner in which the
College went about its decision making process on the mate-
rial it had before it. The Commission will, depending on the
evidence before it, take into account circumstances which were
not necessarily considered by the College. This was recog-
nised by Mr Magyar in that he called evidence from two teach-
ers with an expertise in computing who teach at other schools.
He also adduced evidence from other teachers at the College
who had not played a direct role in the summative appraisal.
In approaching this task it is as well to observe that the
question of whether Mr Magyar�s dismissal was, indeed, un-
fair does not depend only upon whether certain procedures or
award provisions were rigidly observed or not. Whether Mr
Magyar�s dismissal was unfair will depend upon a considera-
tion of the circumstances as a whole, in which the College�s
own procedures and the relevant provisions of the award form
only a part.

I have found it convenient to deal with the issues as fol-
lows.

Mr Magyar argues firstly that the manner in which some
aspects of the summative appraisal process were carried out
breached policy guidelines issued by the Catholic Education
Commission of Western Australia and entitled �Termination
of Services of Staff Members�Incompetency or Misconduct�
(exhibit 1 (68)). The issue is to be seen this way. The policy
consists of a number of steps.  The wording is not entirely
clear to me but in my respectful observation the steps under
the heading �Procedures� commence with the requirement for
the Principal to inform persons that a significant problem ex-
ists and that it is proposed to undertake a formal appraisal
process and steps 2 to 8 seem to be steps that are to be taken
prior to that point being reached. Step 9 then deals with the
decision that is made to proceed with a formal summative ap-
praisal process which may lead to dismissal. Steps 10 onwards
then deal with issues that occur after that process has com-
menced. In my view, there is little point in considering whether
or not steps 1 to 8 have been complied with prior to the deci-
sion of the Principal to have a formal summative appraisal.
The issue before the Commission is the dismissal of Mr
Magyar, and the fairness of the dismissal will be assessed by
more that just scrutinising the process prior to the formal
summative appraisal being commenced. If the outcome of the
summative appraisal revealed a problem or problems which
were relied upon to justify Mr Magyar�s dismissal and the
problems are valid and justify the dismissal then there is only
a limited value in scrutinising whether the Catholic Educa-
tion Commission policy document was rigidly followed prior
to the commencement of the appraisal. It was the case, as Mrs
Parker conceded in her evidence, that part of the policy was
not followed in that one or perhaps two of his memos to her
were not answered. However, there were other times when
memos were answered and there were discussions between
Mr Magyar and Mrs Parker which satisfy me that some unan-
swered memos did not mean that Mr Magyar was thereby de-
nied natural justice overall. Similarly, once the decision had
been taken to dismiss Mr Magyar, he was not given the option
of resigning as indicated in the policy. However, if that is a
significant issue then the remedy is not to declare the dis-
missal invalid but to require that he be given that option.

That is not to say that the policy is irrelevant. Following the
policy should ensure that the procedure is fair. But a failure to
follow the policy does not mean that the procedure is thereby
rendered unfair. It will depend upon the circumstances. The
question to be asked is whether the dismissal was fair or un-
fair. For those reasons, failure to adhere to the policy overall
is not itself decisive. Further, it is agreed that the parties are
bound by Appendix 1 of the Independent Schools� Teachers�
Award 1976 which itself provides a procedure to be followed
in relation to a summative appraisal. By virtue of the award,

the Appendix will override the procedure to the extent of any
inconsistency. I have not found anything in Mr Magyar�s first
argument, therefore, that could assist me in deciding that his
dismissal was unfair.

Mr Magyar�s second argument embraces whether the award
had been followed in Appendix 1. It should be said at once
that, even if Appendix 1 has not been completely followed,
that of itself does not inevitably lead to the finding that Mr
Magyar�s dismissal was unfair. Depending on the nature of
the breach, the breach may contribute significantly to such a
finding, but then again it may not. In this case, the alleged
breach concerns clause (2)(b)(iii) which is in the following
form:

During the process, the teacher shall be kept informed of
the progress of the appraisal and shall be allowed to nomi-
nate any teacher to contribute to the appraisal on his or
her behalf.

The facts of this matter are that, in a discussion with Mrs
Parker, Mr Magyar initially mentioned the name of a teacher
employed at the College to be his nominee but that he subse-
quently changed his mind and formally nominated, in order
of preference, three teachers employed at three other schools.
Mrs Parker was of the opinion, after seeking advice, that in
the circumstances, the nominated teacher should be a teacher
employed by the College, and not an external teacher. Mr
Magyar sought advice from his union which, apparently, ad-
vised him that he was able to nominate a teacher from outside
the College and the union confirmed this to Mrs Parker in
writing. The interpretation of the clause remained unresolved
between them and, in the event, Mrs Parker herself appointed
the teacher employed at the College who was Mr Magyar�s
initial preference. The effect of this is that Mr Magyar did not
have a teacher nominated by him to contribute to the appraisal
on his behalf.

With hindsight, it is clear that either the union or the Col-
lege ought to have sought the assistance of the Commission to
determine that issue. It formed a significant part of the argu-
ments on both sides and if the issue had been resolved at the
commencement of the process this would not have occurred.
With respect to all concerned, it is quite clear that the wording
used in the clause does not restrict the nominee to the same
school. I note that this is a clause which was inserted into the
award by the agreement of the parties in 1990 (71 WAIG 334).
On that occasion it was part of a larger series of amendments
to the award and it did not attract any separate attention by the
parties or the Commission in Court Session at the time. Any
intention of the parties is therefore not contained in the word-
ing used by them nor placed by them on the record of the
proceedings. Although I must now deal with the wording in
the course of assessing Mr Magyar�s claim, it is important
that the parties to the award themselves meet and decide
whether they are able to agree on the manner in which the
clause is to be clarified. It will be wrong to leave the clause in
its current form for an argument to arise on future occasions.

The clause contains no restriction on the teacher who can
be nominated. That having been said it must also be apparent
that, as Mr Magyar indeed concedes, there must be some re-
striction on the teacher who can be nominated if it is to be a
teacher from outside the school. The restrictions will include
whether the teacher is in Perth, whether the teacher is willing
to accept the nomination and whether the teacher�s employer
will permit the teacher to be released from the teacher�s duties
in order to participate. In my view, there may well be an ad-
vantage in allowing a teacher the subject of a summative ap-
praisal to have as his or her nominee a teacher from outside
the school. Depending upon the issues to be canvassed during
the summative appraisal, there is an advantage to be gained in
the perception that the nominated teacher is not employed by
the school which is initiating the summative appraisal. It should
also be the case that there should be no appearance of the
Principal who initiates the appraisal process exercising a veto
over the nomination, as was alleged by the union at the time
(letter 21/5/96, exhibit 1(34)). I add that the allegation was
not pursued, nor shown to be true, in the proceedings before
the Commission.

Given the wording in the clause I conclude on this point
that the College ought to have been receptive to Mr Magyar
nominating a teacher or teachers from outside the College.
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That is not to say that each of the three nominated teachers
would have been released by their school to allow them to
participate in the appraisal. There is evidence that, ultimately,
Wesley College would not have released the teacher nomi-
nated by Mr Magyar, but there is no evidence in relation to
whether the other two nominated teachers would ultimately
have been released. I note Mr Magyar�s memorandum at ex-
hibit 1(31) but note also that if a formal approach had been
made it is possible that all three may not ultimately have been
released, in which case Mr Magyar�s nominee would be from
within the College and the three teachers who would have
conducted the summative appraisal would all have come from
within the College as indeed occurred.

The question arises as to the consequence of Mr Magyar�s
nominee not being on the summative appraisal upon the deci-
sion taken to dismiss Mr Magyar. In reaching a conclusion on
this point I have the advantage of seeing the issue overall as a
result of four days of hearing. The three broad reasons for the
dismissal were referred to earlier. As to the SECONDARY
EDUCATION AUTHORITY moderation and Mrs Parker�s
own conclusions, there is no evidence, nor any suggestion,
that the inclusion of Mr Magyar�s nominee on the summative
appraisal would have produced a different result. In relation
to the summative appraisal process the Commission has had
the advantage of hearing the evidence of Mr Magyar�s pri-
mary nominee, Mr Jager from Wesley College. He spoke most
favourably of Mr Magyar�s lesson materials. He also spoke of
his school�s policy regarding computer games and the diffi-
culties of policing the issue. However, it is apparent from the
evidence before the Commission that the issue of students
playing computer games did not play a significant part in the
decision to dismiss; Mrs Parker stated as much and I accept
her evidence in that regard. Mr Jager gave evidence of his
assessment of the consequences upon a teacher of student/
computer ratios and computer downtime, and I generally ac-
cept his evidence. However, his evidence is overshadowed by
the evidence from Mrs Parker herself and the evidence of the
teachers called by the College who spoke of their direct knowl-
edge and experience of Mr Magyar at the College. The ad-
verse outcomes of the summative appraisal concerned as
referred to in Mrs Parker�s letter of the 16th October 1996
were failure to follow instructions given by the Principal and
curriculum co-ordinator; inadequate assessment documenta-
tion; and failing to follow agreed programme and course out-
lines. Mr Jager�s evidence does not go to those issues, which
are specific to Mr Magyar and the College. The evidence as a
whole does not compel the conclusion that Mr Jager�s inclu-
sion as an appraiser would have produced a significantly dif-
ferent result. The last two of the adverse outcomes are
supported by the evidence before the Commission of Mr
Hailes, Mrs Gould and Dr Partis. All three are supported by
the evidence of Mrs Parker. In conclusion therefore the fail-
ure of the College to include Mr Magyar�s nominee can not
be seen to have materially affected the outcome of the
summative appraisal and the summative appraisal was only
one of three reasons for the dismissal. Therefore, although I
find Mr Magyar�s argument on this point made out, it is not
determinative of his claim to have been unfairly dismissed.

The third argument submitted by Mr Magyar in support of
his claim is that there was no valid, or good reason to justify
his dismissal. I therefore turn to examine the evidence before
the Commission. The greater part of the College�s evidence
was given by the Principal at the time, Mrs Parker. She has
been in the education industry for 26 years and was the Prin-
cipal of the College for the 7 years until the end of 1996. Her
evidence was clear and consistent and not broken down in
cross-examination. I have no hesitation in accepting her evi-
dence. She gave evidence that she had never required a
summative appraisal to be undertaken against a teacher in cir-
cumstances such as these. She had found that when she tried
to raise issues with Mr Magyar he deflected criticism and did
not accept it. She had complaints made against Mr Magyar by
some other teachers. She had tried to be specific with him
regarding issues such as punctuality, leaving the class unat-
tended and work programmes not being up to date. She grew
concerned about the latter issue especially and became aware
that as time progressed, Mr Magyar�s documentation was still
not in place. Mrs Parker felt that the summative appraisal�s
outcome was sufficiently worrying to warrant a moderation

by the Secondary Education Authority of the Year 12 Applied
Computing class and this was done. The outcome of the mod-
eration confirmed her worst fears and she decided that Mr
Magyar would be dismissed.

The evidence before the Commission undoubtedly confirms
the issues relied upon by Mrs Parker. The summative appraisal
itself was conducted by three appraisers: Mrs Johnson, Mr
Hailes and Mr Palmer. Two appraisals were performed be-
tween June and September 1996. Mr Hailes and Mr Palmer
both gave evidence before the Commission. I note here that I
refused an application by the College during the course of the
presentation of its case to accept an affidavit from Mrs Johnson
who was unable, due to illness, to give evidence. I refused
leave because of the objection of Mr Magyar and that Mr
Magyar had been strongly critical of the reports written by
Mrs Johnson. Her evidence would therefore be controversial
and the fact that she was unavailable for cross-examination
would mean, given the oral evidence before the Commission,
that any affidavit evidence could be accorded little, if any,
weight.

As to the summative appraisal outcome I find the evidence
of Mr Hailes to be quite compelling. Mr Hailes� first report
was seen by Mr Magyar as �fair and accurate, at least for the
first part�. However, he does not accept Mr Hailes� second
report, which is adverse to him. The only reason I can see why
Mr Magyar viewed the second report as not �fair and accu-
rate� is because it is adverse to him. That is not a valid basis
for criticism and yet there is no other basis for Mr Magyar�s
view. Mr Hailes� evidence before the Commission was clear
and not broken down. Mr Hailes has been teaching for 22
years and has been at the College for 6 years. I cannot accept
Mr Magyar�s criticism of Mr Hailes� second report merely
because it goes against Mr Magyar. On the evidence I accept
Mr Hailes� report which finds that Mr Magyar is unable to
recognise the essential elements of an effective team, that he
has a lack of ownership for the role he has played in detract-
ing from staff harmony and finds untenable Mr Magyar�s re-
luctance to implement professional and personal advice. Mr
Hailes� conclusion is that Mr Magyar�s modus operandi in the
area of staff co-operation and collaboration has no place in a
secondary school. I accept his evidence that Mr Magyar�s rou-
tine of communicating by notes and memoranda to be a diffi-
culty. This was supported by the evidence of Mrs Lainio. I
accept that she found Mr Magyar�s approach to issues raised
by her as being one of criticism and complaint and his re-
course to memoranda rather than discussing issues first was
unprofessional. I accept her understanding that issues raised
by her with him would be misinterpreted. Even if, as Mr
Magyar would have it, the Commission discounts the reports
from Mrs Johnson, it is clear from the reports of Mr Hailes
that Mr Magyar�s documentation was not up to standard: ex-
hibit 1(38) third document, report of Mr Hailes. This was amply
borne out by the SECONDARY EDUCATION AUTHORITY
moderation. The conclusion of the moderation on 30th Octo-
ber 1996 was that in relation to the year 12 Applied Comput-
ing Course (taught by Mr Magyar), the course content had not
been covered and assessed, the assessment had been at an in-
appropriate standard for year 12, the assessment records pro-
duced did not conform to the Secondary Education Authority�s
Assessment Structures for the course and that the actual data
in the assessment records was often wrong (exhibit 1(60)).

I find Mr Hailes� evidence to be most apt when he stated
that Mr Magyar is an experienced teacher with approximately
ten years� service and should not have to be treated like a first
year teacher or a teacher on practical experience so that every
little detail needed to be set out in writing for him. I accept
unhesitatingly his assessment that Mr Magyar�s documenta-
tion, including the work book, was grossly inadequate and yet
it is a part and parcel of every teacher�s life year in and year
out. In my view there was sufficient in the outcomes of the
summative appraisals for an experienced teacher such as Mr
Magyar to have made a major effort to remedy the defects.
This just did not occur, and rather, Mr Magyar tended to be
critical of others in his responses. It is the case that the evi-
dence before the Commission from the summative appraisal,
and as reinforced by Mr Hailes� evidence, is amply borne out
by the moderation report of the Secondary Education Author-
ity. The evidence does show that there was a valid reason con-
nected with Mr Magyar�s capacity, as well a valid reason based
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on the operational requirements of the College, for the dis-
missal.

Mr Magyar does not accept these criticisms but he has
not been able to demonstrate before the Commission that
his criticisms are valid. As to the summative appraisal I am
satisfied that, overall, there was no denial of natural justice
to Mr Magyar: he was informed of the intention of the
College to have a summative appraisal; he was informed
of the commencement of the process; he was given copies
of the reports of the appraisers; he was given the opportu-
nity to have his union present or to contact them. Mr Magyar
may disagree with the union, but the point is that he was
given the opportunity to involve the union and indeed did
so. He was given an opportunity to comment not just to the
appraisers but to Mrs Parker on the outcomes of the ap-
praisal processes prior to the decision being made. That he
chose to respond to Mrs Parker only does not detract from
the opportunity given to him to comment directly to the
appraisers. It is not the case that Mr Magyar was denied
natural justice because his comments were not accepted.
This conclusion cannot be successfully
challenged by Mr Magyar attempting to criticise some of
Mrs Parker�s correspondence. For example, a most serious
outcome of the summative appraisal concerns Mr Magyar�s
inadequate assessment documentation and his failure to
follow the agreed programme and course outlines. This was
formally noted by the Principal to Mr Magyar in her letter
of the 16th October 1996 (exhibit 1(58)) when she noted
that the findings of the summative appraisals were adverse.
I find it rather telling that Mr Magyar attacked this letter as
failing to indicate why the Principal thought the outcomes
of the formal summative appraisal were adverse. In my view
his criticism cannot be made out. The letter of the 16th
October 1996 itself refers finally to three of the �major
issues� quite clearly in the context of the discussions which
had occurred between Mr Magyar and Mrs Parker and par-
ticularly between Mr Magyar and Mr Hailes. In my view
the criticism directed by Mr Magyar against this letter is
an example of the manner in which his criticism is directed
to his dismissal overall. He is quicker to criticise the word-
ing of the letter than he is to acknowledge the deficiencies
in his documentation. However, those deficiencies were
recorded in the reports of the summative appraisal process
and are fact.

Mr Magyar does concede that there were problems with
his teaching of the year 12 Applied Computing class in
1996. Mr Magyar himself admits this, although he states
that he believes it is unfair that he be seen as �a scapegoat�
by having attributed to him all of the blame. He would see
his liability in this regard as being around 25%. Mr Magyar
has submitted that his failure to achieve the required stand-
ards in year 12 computing in 1996 were due to structural
reasons: for example computer downtime of �five to six
weeks�, the deletion of the LOGO programme for a period
during the middle of the year, delays by contract techni-
cians in repairing individual computers which were not
working. I have considered Mr Magyar�s evidence in rela-
tion to this but on the evidence overall he has not been able
to demonstrate that the events he refers to inevitably lead
to the conclusion that he was not at fault. To be sure, the
evidence of Mr Jager and of Mr Matthews, both with con-
siderable computer teaching experience in other schools,
might support Mr Magyar�s defence in this regard. How-
ever their evidence is effectively countered by the evidence
of Mrs Gould and to an extent by the other teachers at the
College who also taught computing part time with Mr
Magyar. The teaching of the other computing teachers from
the College, albeit part time, does not show any effect from
these �structural problems� as Mr Magyar�s teaching did.
Both Mr Dowsett and Mrs Lainio completed their course
objectives notwithstanding that there was some computer
downtime. If indeed 1996 had been as bad a year for the
College as Mr Magyar would have the Commission be-
lieve, then there is no evidence that that bad year mani-
fested itself in any other computing area of the College. In
this regard, I regard as more accurate the evidence of Mrs
Parker that there were difficulties in 1996 but no major
reasons why the year 12 Applied Computing course could
not have been covered. I do not see this as a conclusion in

itself, but merely an indication that the evidence of Mr
Magyar is not to be preferred where it conflicts with the
evidence given by others who were at the College at the
time, including Mrs Parker. The evidence of both Mr Jager
and Mr Matthews does not go to Mr Magyar�s perform-
ance at the College. Whilst I am prepared to accept their
evidence and assessment of Mr Magyar as most knowl-
edgeable in computers, their evidence does not go to this
issue. The evidence of Mr Palmer and two other teachers
at the College called by Mr Magyar does not overcome the
specific evidence of the summative appraisal process and
the moderation report. I am therefore left with the conclu-
sion that Mr Magyar�s perception of his lack of fault in the
findings of the summative appraisal process and the mod-
eration report may be genuinely held by him but his per-
ception is not accurate.

Mr Magyar attacked the outcome of the moderation by
attacking the impartiality of the moderator, Mrs Gould.
However, the allegation was not pursued when Mrs Gould
gave evidence, and with respect it could not have success-
fully been pursued. It can be categorically stated that any
allegation of bias is totally unjustified. Indeed the only ba-
sis put forward by Mr Magyar for such an allegation is that
Ms Gould had been a moderator for one of Mr Magyar�s
courses in 1991. Indeed she had been, but the mere fact
that a moderator has conducted a previous moderation on
an earlier occasion does not, of itself, lead to a suggestion
of bias. In any event, the evidence is that her report on that
occasion was supported by a report from another modera-
tor at the time. It is quite telling, in my view, that Mr Magyar
sought to deal with the issue by attacking the moderator
rather than the moderator�s findings of fact. I note that prior
to the moderation commencing Mr Magyar wrote to the
Principal welcoming the visit and stating that �I strongly
suspect that in broad terms the moderation visit will con-
firm that I have conducted year 12 Applied Computing in
accordance with Secondary Education Authority guide-
lines� (exhibit 1(53)). Given that the visit in fact found
precisely to the contrary leads me to suspect that Mr Magyar
was simply unable to assess his own position objectively.

I have given consideration to all of the evidence and in
particular to the evidence in support of Mr Magyar given
by the witnesses brought to the Commission on his behalf.
However that evidence cannot outweigh the reasons ad-
vanced by the College for its decision to terminate Mr
Magyar. In my view Mr Magyar has not been able to show
that his dismissal was unfair. Indeed, on the evidence that
was produced before the Commission in these proceedings,
in my view the College was obliged to take the steps that it
did in initiating the summative appraisal and the modera-
tion. Those reports together with the conclusions reached
by Mrs Parker left the College with little alternative other
than to take the action that it did in dismissing Mr Magyar.
Mr Magyar is a professional teacher from whom profes-
sional standards are to be expected. The evidence, particu-
larly of the Secondary Education Authority moderation and
from Mr Hailes, together with the evidence of Mrs Parker,
shows that Mr Magyar�s standard of teaching and his inter-
action with other staff members at the College fell short of
that standard. Mrs Parker acted most properly. She gave
great consideration to the decision to dismiss. She consid-
ered Mr Magyar�s personal circumstances and took them
into account. She sought to preserve his reputation. She
even contacted him subsequent to the dismissal to inform
him that counselling would be made available to him if he
wished. The procedure followed by the College in reach-
ing the decision it did to dismiss Mr Magyar was not unfair
to him.

The application will therefore be dismissed.
Appearances: Mr D. Higham on behalf of the applicant.
Mr P. Andrew on behalf of the respondent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Leslie George Magyar

and
Ursula Frayne Catholic College (Inc).

No. 1746 of 1996.
COMMISSIONER A.R. BEECH.

7 March 1997.
Order.

HAVING heard Mr D. Higham on behalf of the applicant and
Mr P. Andrew on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act 1979 hereby orders�

THAT the application be dismissed.
(Sgd.) A. R. BEECH,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Paul Anthony Smith

and
Rockingham Bowling Club Inc.

No. 1353 of 1996.
COMMISSIONER R.N. GEORGE.

6 February 1997.
Reasons for Decision.

THE COMMISSIONER: The facts in this matter are largely
uncontroversial and may be summarised as follows.

The Applicant, Mr Paul Anthony Smith (hereinafter referred
to as the Applicant), commenced employment as a Greenkeeper
with the Rockingham Bowling Club Inc., (hereinafter referred
to as the Respondent) on or about 11 December 1989. It is
common ground that the Applicant is an employee of the
Respondent and that the Golf Link and Bowling Green
Employees Award, 1993 as amended and consolidated, applies.
The Applicant�s duties include the maintenance of two grass
and two synthetic bowling greens, the maintenance of club
surrounds, the maintenance of machinery, and the ordering of
supplies required to perform his work. In 1992 the Applicant
was asked to perform additional work associated with the
preparation of greens for championship competition in return
for an increase in his rate of pay of $35.00 per week.

In December 1995 the apprentice Greenkeeper completed
his indenture with the Respondent and resigned to take up
work as a Greenkeeper with another bowling club. A decision
was made at that time not to take on a new apprentice and the
then Treasurer, Mr A. Marsh, a witness in these proceedings,
was asked by the President and Secretary of the Respondent
to look at alternatives. Following discussions between Mr
Marsh and the Applicant, a proposition was put that the
Applicant take on the additional workload resulting from the
loss of the apprentice and that he be paid an additional $95.00
per week in return. It was also proposed that $45.00 per week
be paid to a member, Mr Fordham, to assist the Applicant in
his work. This was seen to be of significant benefit to the
Respondent as it resulted in savings in wages of approximately
$12,000 per annum, although the Secretary at the time was
not sure that it was the best option.

The proposal discussed between Mr Marsh and the Applicant
was put before the Management Committee of the Respondent
and was dealt with at Management Committee meetings on a
number of occasions (see Exhibits A1, A3, A4 and A5). Until
the Management Committee meeting of 16 April 1996 (Exhibit
A4) there is no indication of any formal acceptance of the
proposal presented following the discussions between Mr
Marsh and the Applicant. It was Mr Marsh�s undisputed

evidence, however, that despite there being no record of formal
approval there was general acceptance of the arrangement from
the time the matter first went before the Management
Committee on 13 February 1996 (See Exhibit A1) and the
Applicant was in fact paid at the new rate of $754.70 with
effect from mid February 1996. That rate included $95.00 per
week for work associated with the preparation of greens for
championship competition and the further $95.00 per week
for additional workload resulting from the decision not to
replace the apprentice. The latter payment was referred to as
the �no assistant bonus� (See Exhibit A2).

The February 1996 minutes of the Management Committee
meeting (Exhibit A1) record the arrangement discussed
between Mr Marsh and the Applicant but no resolution as to
its acceptance or otherwise.

The March 1996 minutes of the Management Committee
meeting (Exhibit A3) note the tabling by Mr Marsh of a
proposed Contract of Employment negotiated with the
Applicant. The minutes also record that the proposed Contract
of Employment had been amended by the Management
Committee and returned for further consultation with the
Applicant.

The April 1996 minutes of the Management Committee
meeting record that a second draft of the Contract of
Employment submitted to the Management Committee had
been proposed, seconded and passed with two amendments
for retyping and presentation to the Applicant the following
day for his remarks. The document as approved by the
Management Committee made the following provision in
relation to salary.

�SALARY
It is agreed that the Greenkeeper�s Salary shall comprise�

AWARD $397.70
OVER-AWARD  167.00
PREPARATIONS FOR
CHAMPIONSHIPS   95.00
NO-ASSISTANT BONUS   95.00
TOTAL $754.70
Any increase in the weekly Award Rate will be immedi-
ately passed on at the Commencing Dates determined by
the Industrial Commission. This Agreement shall be sub-
ject to a Review on July st. (sic) 1996, by The Commit-
tee. The Review shall determine the Greenkeeper�s ability
to maintain the Greens in good condition without the aid
of an Assistant. If, at any stage, the Management Com-
mittee is of the opinion the greens are not being main-
tained to a good standard, the Management Committee
may review the situation, and, if an Assistant is required,
the Greenkeeper�s Salary would be adjusted accordingly,
in respect of the �NO assistant� Bonus.
A Salary Review will take place on 31st January 1997,
and each TWELVE (12) Calendar Months thereafter and,
unles (sic) the Parties agree otherwise, the Annual Salary
will, on and from the Date of Review, be the Salary ap-
plicable immediately to (sic) the Review, plus a percent-
age of the Annual Salary equal to the per centage rise of
the Consumer Price Index in the period since the com-
mencement of the Contract, or last Review date, which-
ever is the latest.�
[Exhibit A2]

This clause had not been the subject of any amendment by
the Management Committee at its April 1996 meeting and
reflects the rate of pay received by the Applicant from mid
February 1996. The revised Contract of Employment was
rejected by the Applicant, however, because the amendments
which had been proposed and passed by the Management
Committee, the terms of which are not incorporated in the
document submitted to the Commission as Exhibit A2 and are
irrelevant to these proceedings, were unacceptable to him.

The 14 May 1996 minutes of the Management Committee
(Exhibit A5) record that the then Treasurer had raised the
question of the Applicant�s Contract of Employment and
sought to have the matter finalised. The minutes also record
that doubts had been raised as to the legality of what the
Management Committee had been trying to accomplish and a
sub-committee was established to deal with the issue.
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The sub-committee met with the Applicant on 22 May 1996
and the outcome of that meeting was recorded in a �resume�
for the Committee of Management in the following terms.

�For the Committee of Management Only
RESUME of Meeting held between the President, the
Treasurer and myself and Paul Smith at 9.30am on
Wednesday 22nd May 1996.

1. We explained to Paul that the new Committee of
Management at its first meeting in May decided that
his November 1995 request for a review of his �work
contract� be dealt with as a matter of priority and
that this sub committee had been established for that
purpose.

2. Paul was informed that having studied the matter,
the sub committee requested a special meeting of
the Committee of Management and having reported
to it last evening was authorised to convene today�s
meeting.

3. We then advised Paul that because of the change of
circumstances over the years of his employment, ie,
the reduction in the number of grass greens, no longer
an apprentice to train and supervise, a 25% reduc-
tion in membership and a decline in income and a
rise in expenditure�did not justify any increase in
his rate of wage or improvement to his conditions of
employment or a fixed term of employment.

4. Paul replied that he sought none of those things and
that his request for �a review of his work contract�
meant a more explicit and detailed version of �his
duties and responsibilities� as set out in his contract
of Employment�(�The Union�s Agreement�) of
1992 and which document he accepted as his Con-
tract with the Club.

5. We apologised to Paul for our lack of knowledge of
what had transpired since November 1995 between
him and previous office bearers and our misunder-
standing of his request.

6. We undertook to acquaint the Committee of Man-
agement of the �truth of the matter� at its next meet-
ing and seek its authority to meet again with him
upon his return from Annual Leave to discuss a more
explicit statement of his duties and the responsibili-
ties of both parties in the discharge of those duties
in practical terms.

In Conclusion:
(a) Paul was reminded that the �Assistance� allowance

now paid to him would be reviewed in July and could
be abolished.

(b) It was agreed that the allowance will not be paid
whilst on Annual Leave.

(c) It was agreed that in future the terms of his employ-
ment will not be a matter of public knowledge or
publication and decisions of the Club affecting him
in any way will be conveyed to him only by the Presi-
dent or his Nominee.

Paul thanked us for our frankness and voiced his appre-
ciation of the manner in which we had handled the mat-
ter and expressed the hope that in the future, now that the
air had been cleared, he would not be the subject of unin-
formed comment by general members of the club.
The meeting concluded at 10.05am.
Geoff Martin
22/5/1996�
[Exhibit A6]

The content of the resume is not disputed by the Applicant
except in respect of conclusion (a). According to the Applicant
the review identified in conclusion (a) to take place in July
was understood by him to be intended to be in accordance
with the arrangement set out in the salary clause of the proposed
contract of employment (see extract from Exhibit A2 recorded
above), albeit that the contract had not then and still has not
been agreed between the parties.

In the course of the meeting of 22 May 1996, the Applicant
was also informed by the sub-committee that the �no assistant
bonus� of $95.00 per week would not be paid during his annual

leave which was to commence the following month, as that
money would be needed to help pay for a replacement in his
absence. This arrangement was agreed to by the Applicant.

Subsequent to the meeting between the Applicant and the
sub-committee, it was resolved by the Management Committee
in its June 1996 meeting to reduce the Applicant�s salary to
$600.00 per week with effect from the first payment in July
1996 (Exhibit A7). There had been no discussion with the
Applicant in relation to this matter and he first became aware
of what was proposed when told by the President and Treasurer
on 12 June 1996 that his pay was to be reduced to $600.00 per
week on his return from holidays. (Transcript p.35). Under
cross-examination the Applicant agreed when it was put to
him that he was told his pay was to be reduced by $130 per
week. This would result in a new weekly pay rate of $624.70
as opposed to $600. I am of the view, however, that the correct
position is that first described by the Applicant in examination
in chief, that is that his pay was to be reduced to $600.00 per
week. It would appear that his acceptance under cross-
examination of the figure of $130 per week was as a result of
some confusion on his part. The Applicant proceeded on his
annual leave between the dates of 20 June 1996 and 22 or 23
July 1996 and on his return to work on 23 or 24 July he was
asked to attend a meeting with members of the Management
Committee where he was informed that his pay was to be
reduced by $130.00 per week to $624.70 per week with effect
from the pay period ending 7 August 1996. According to the
Applicant, whose evidence in this regard I accept, this was
the first time he had been told the date from which the new
rate of pay would be given effect and the figure of $600.00
per week was not mentioned to him in the course of that
meeting. Pay slips submitted as Exhibit A8 confirm that the
Applicant was paid $754.70 for the week ending 31 July 1996
and $624.70 for the week ending 7 August 1996, the latter
rate being the rate he has continued to receive since that date.
It is the evidence of the Applicant that on being given notice
of the reduction in pay from $754.70 to $624.70, he voiced
his objection to the President of the Club and he has at no
time agreed to the reduction in pay.

The Applicant now claims through his agent, Mr Higham, that
the proposed Contract of Employment rejected by the Applicant
provides a record of the intent of the Respondent and that the
claim should be determined by an order firstly that the Applicant�s
rate of pay be restored to $754.70 per week with effect from the
week ending 7 August 1996 and secondly, that there be no further
reduction in pay in accordance with the Management Committee
resolution of 11 June 1996 (Exhibit A7).

Mr Williams on behalf of the Respondent called no evidence
and submitted that the issue to be resolved was simply whether
the Applicant had been denied a benefit under his Contract of
Employment. In this respect it was submitted that the Contract
of Employment referred to by the Applicant (Exhibit A2) had
never been agreed between the parties and had no status. It
was not disputed that the $754.70 per week received by the
Applicant from mid February 1996 was in accordance with
his Contract of Employment at the time. This changed, it was
submitted, with notice given to the Applicant on 12 June 1996
that his rate of pay was to be reduced on his return from
holidays which were due to commence on or about 20 June
1996. Given that the Applicant�s pay was not reduced until
the week ending 7 August 1996 this represents, in Mr William�s
submission, six weeks notice, well in excess of the two weeks
required under Clause 9.�Contract of Service, of the Golf
Link and Bowling Green Employees Award, 1993. Once notice
of the reduction in pay was given, it was submitted, the
Applicant had two choices. He could either accept the variation
to his contract or reject it and leave his employment. Mr
Williams provided the Commission with three authorities in
support of this contention (The Australian Workers� Union,
West Australian Branch, Industrial Union of Workers vs BHP
Steel 72 WAIG p.2863; Abdullah Habib vs metro Meat Ltd
(Albany Division) 66 WAIG p.80; and Michael Gerard Swain
vs Sumreal Nominees Pty Ltd 71 WAIG p.240).

It seems to me that on the facts as I have found them to be
that the matter before the Commission involves the unilateral
variation by the Respondent of the Applicant�s terms of
employment.

It is the case that at law the employer cannot unilaterally
change the terms of an employee�s contract to the employee�s
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disadvantage as such conduct would constitute a breach of
contract. The employer can, however, seek to alter the contract
by bringing it to an end with lawful notice and by offering a new
contract in its place which the employee can accept or reject.
The Respondent submits that this was done by the giving of six
weeks notice on 12 June 1996. The Applicant gave evidence that
is accepted by the Commission that he was told no more on 12
June 1996 than that his pay was to be reduced to $600 per week
on his return from holidays. On his return on 23 or 24 July 1996
he was told that his pay was to be reduced to $624.70 with effect
from the week ending 7 August 1996.

The issue of unilateral variation of terms of employment by an
employer was examined by the Industrial Appeal Court in Belo
Fisheries v Froggett (1983) 63 WAIG 2394. In that matter the
Commission at first instance found as a matter of fact that the
Respondent had agreed to employ the Applicant as a Ship�s
Engineer for a period of 12 months at a salary of $20,000 per
annum with the right in the Applicant to terminate the contract
after six months. The Respondent had argued that remuneration
was to be based on a different arrangement set out in a note
given to the Applicant while at sea which linked his remuneration
to the size of the catch or alternatively to a minimum payment of
$18,000 if the employee remained in employment with the
Respondent for a minimum period of 12 months. The Commission
at first instance also found that �...he (the Applicant) did not at
any time agree to an alteration of those conditions in the way
suggested by the written note given him by Mr Belo in October
of 1981. He said that he told Mr Belo that he did not accept that
note as accurately recording their agreement, and thus refused to
sign it. The fact that he continued to work for the Respondent
thereafter cannot, without more, in the circumstances be taken
as an acquiescence of those terms. The Respondent cannot alter
the original terms unilaterally, and there is no evidence that he
terminated the original contract and offered a new one.� (63
WAIG 577 at 578).

The Full Bench of the Commission on Appeal, having
reviewed the evidence at first instance, found from the
combination of all of the factors that the Applicant at first
instance was aware of a change in the terms of his employment
from the note given to him at sea in October 1981 and that it
could be said that he had acquiesced to those changes at least
from 19 December 1981. That was the date on which the
Applicant returned to work with the Respondent following a
short break when he left the boat on its return to Fremantle.
His evidence of reliance on the terms of the note for obtaining
continued payment in the form of advances was also a factor
taken into account. In its conclusion the Full Bench said�

�We think it is to be inferred from the foregoing combina-
tion of factors that the respondent was aware that the terms
of the note would relate to his work and may be said to have
acquiesced at least from the return of the boat to Fremantle
which event appears to coincide with the respondent�s reli-
ance upon the note for advance payment.
We have had regard to matters affecting the reality of his
agreement to such terms and are of opinion that his re-
luctance under the circumstances is not sufficient to dis-
turb the fact, as he acknowledged, that he did accept them.
It is not the mere fact of his conduct in continuing work
but as well the respondent�s evidence that lead us to con-
clude that the terms of agreement as found by the Com-
mission were altered. Although the note may be said
substantially to contain the altered terms, the payment of
monthly advances was plainly of vital interest to the re-
spondent. Bearing that in mind we see no reason to up-
hold the appellant�s claim that the agreement between
the parties was, in law, an entire contract save as to the
provision of advances.�
(63 WAIG 1394 at 1396)

In these circumstances the Appeal was upheld in part and
the order at first instance varied to reflect the finding of the
Full Bench that the Applicant at first instance had acquiesced
to the changed terms of his contract from 19 December 1981.

The decision of the Full Bench was taken by the Respondent
at first instance (the Applicant on Appeal to the Full Bench) to
the Industrial Appeal Court which held that the appeal was
incompetent as the matters referred to related to questions of
fact and no question of law arose. In his judgement in that
matter Kennedy J said �...There is no evidence of any

agreement on the part of the respondent to the variation of the
terms of his employment at the time when the note was handed
over to him and it was never, of course open to the appellant
unilaterally to amend the contract. The mere fact that the
respondent continued to work is irrelevant, even if it had
reasonably been open to him to abandon his employment on
the boat when he refused to accept the terms set out in the
note. He was, indeed, bound to continue to work under his
existing contract unless he chose to accept the conduct of [the
appellant] as constituting a repudiation of the contract. Any
other conclusion would lead to the appellant�s being able to
force the respondent into agreeing to accept a lesser
remuneration or for himself to terminate the contract.� (63
WAIG 2394 at 2395).

To the extent that the authorities submitted by Mr Williams
differ from those expressed in the Belo Fisheries Case I follow
the latter.

In the present case the action taken by the Respondent was
not to bring the Applicant�s contract to an end and to offer
him a new contract. What it did was seek to unilaterally alter
one of the terms of the existing contract, that being the rate of
pay to which the Applicant was entitled. The evidence of the
Applicant, which is not contested, was that while he continued
working for the Respondent he at no time agreed to the change
in his rate of pay and in fact objected to it on more than one
occasion. His ongoing objection to the change is also evidenced
by the present application which he filed in the Commission
on 27 September 1996. There is no indication in the evidence,
in my view, of any acquiescence on the part of the Applicant
and it was not submitted on behalf of the Respondent that
such was the case.

Taking all of the material before the Commission into account
I find that the actions of the Respondent did not bring to an
end the Applicant�s Contract of Employment or that he
accepted a new contract or that the existing contract was varied
by mutual consent or acquiescence. The Applicant is therefore
entitled to the benefit claimed to have been denied to him,
that being the amount of $130.00 per week by which his rate
of pay was reduced with effect from the week ending 7 August
1996 and I would so order. As to the second order sought, it is
not a matter raised in the Application as filed and I find no
basis in law or on merit to support an order purporting to
interfere with the June 1996 resolution of the Committee of
Management or to prevent the future exercise by the
Respondent of its lawful rights.

Appearances: Mr D. Higham appeared on behalf of the
Applicant

Mr B. Williams appeared on behalf of the Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Paul Anthony Smith

and
Rockingham Bowling Club Inc.

No. 1353 of 1996.
COMMISSIONER R.N. GEORGE.

11 February 1996.
Order.

HAVING heard Mr D. Higham on behalf of the Applicant and
Mr B. Williams on behalf of the Respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders�

THAT the Respondent pay to the Applicant the benefit
denied under his contract of employment being an amount
of $130 gross per week with effect from the pay period
ending 7 August 1996 to restore his gross rate of pay to
$754.70 per week.

(Sgd.) R. N. GEORGE,    
[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
John Christopher Winter

and
Federal Pty Ltd.

No. 1618 of 1996.
COMMISSIONER J F GREGOR.

21 February 1997.
Reasons for Decision.

THE COMMISSIONER: On the 8 of November 1996 John
Christopher Winter (the Applicant) applied to the Commis-
sion for an order pursuant to Section 29 of the Industrial Re-
lations Act 1979 (the Act) on the grounds that he had been
denied outstanding benefits at the conclusion of a contract of
employment with Federal Pty Ltd. At hearing which took place
on the 21 January 1997 the Applicant told the Commission
that he had been employed as general manager of Federal Pty
Ltd of which Guy Owen Sherrington was the Director. The
contract of employment commenced on the 11 March 1996
and finished on the 5 July 1996 in circumstances which are
the subject of dispute between the parties.

In his evidence Mr Winter said that he had discussions with
Mr Sherrington over his employment package and promises
had been made to him. He said that the contract included a
number of items such as a motor vehicle and a mobile phone
which are not subject of the dispute before the Commission.
Mr Winter said that the starting salary was $35,000 per an-
num. He told the Commission that he used his personal car
and he understood he was able to claim for fuel costs. The
Director�s car was used and he paid for fuel. Receipts for the
payments made were kept. Over the period of employment he
expended money on behalf of the company from his own
pocket. The details are set out in Exhibit W2. They include
claims for expenditure on stationery, hardware, gas and pocket
money given to a worker. It was admitted to the Commission
that partial reimbursement of $800.00 had been received. This
had been deducted from the amount due. A bundle of receipts
were submitted (Exhibit W1) but Mr Winter did not address
each of those receipts individually to inform the Commission
which, if any of them, had been subject to the part-payment
on 28 August 1996.

Concerning his dismissal the Applicant said that he had an
acrimonious exchange with Mr Sherrington in early July 1996.
He had raised issues with him concerning payments which he
though were due, he decided that he would resign and told Mr
Sherrington this. The Applicant alleges that Mr Sherrington
told him that he could leave straight away. During cross ex-
amination by Mr Sherrington, the Applicant was questioned
concerning his rate of pay. It was alleged that there had been
an error made which resulted in the Applicant receiving an
overpayment of $2,144.45. Mr Winter denied all knowledge
of the overpayment insisting that his salary was based on the
amount of $35,000 per annum. The hearing was adjourned to
allow the parties to discuss the total sum of indebtedness on
the claims for additional expenses. On resumption the respond-
ent advised that the company calculated an amount of $313.57
as being outstanding to the Applicant.

Mr Guy Sherrington gave evidence on behalf of the respond-
ent. He said that he approached John Winter in 1995 to work
for Federal Pty Ltd, the salary was agreed at $35,000 per year.
Mr Sherrington said due to a mistake there was an over pay-
ment amounting to $5,000 per annum. He said that on the day
the Applicant left the company�s employment he stated that
he would like to leave before the end of the notice period. The
Applicant said �I�m going I�ll leave on Friday�, to which Mr
Sherrington responded �Why don�t you leave now?�. Mr Winter
left and did not return. During Examination-in-Chief by Mr
Mackie, Mr Sherrington said that the matter of the over pay-
ment only recently came to the attention of the Respondent.
Insofar as the loss of receipts that had been submitted by the
Applicant were concerned Mr Sherrington said that the only
reason that he could give if there were missing receipts, is that
they may have been lost during a move of premises. In rela-
tion to alleged overpayment Mr Sherrington produced a letter
from Tax Shield Accounting Services (see Exhibit S1) which

he said provides evidence that $40,000 per year was incor-
rectly used as the base salary. Concerning the events surround-
ing the termination, Mr Sherrington�s evidence was not
dissimilar from that of the Applicant except that he admitted
there might be room for doubt about the precise events and
therefore Mr Winter may be owed two days pay.

Section 29 (1)(b)(ii) of the Act provides that a matter may
be referred to the Commission by an employee in circumstances
where the employee claims that he or she has not been al-
lowed by his employer a benefit not being a benefit under an
award or order of the Commission to which he is entitled un-
der his contract of service. The Commission is therefore re-
quired to make an enquiry to ascertain the status of the contract
to establish if the benefit claimed arises from the terms of an
award or order of the Commission. In this case it is clear that
the contract has no relationship to any award or order of the
Commission and the test is met. Having so concluded the
Commission now must discover the terms of the contract and
apply the facts to those terms to ascertain whether there is an
entitlement under the contract that remains unpaid.

It is clear from the evidence and particularly the concession
from the respondent that there was a contract of employment
between the two parties. The contract of employment provided
that if the Applicant made expenditure from his own personal
funds on behalf of the company then it would be reimbursed.
The difficulty arising in this case is that in having decided that
such a contract entitlement exists to determine what is the
amount of money, if any, outstanding at the time the contract
was bought to an end. Exhibit W2 sets out the claim but there
is a concession that $800.00 of that claim, which consists of a
mixture of money said to be owing from both termination pay
and personal expenses, has been paid. The Respondent sub-
mitted a book of receipts during the hearing but no attempt
was made to identify whether any of those related to the money
that had been claimed or if indeed they were legitimate amounts
which ought to be paid. The Commission though is helped in
determining this matter by the concession made on behalf of
the respondent that a sum of $313.57 was owing. In the face
of the Applicant not being able to prove his claim with par-
ticularity, in the absence of the concession from the employer
it would have been difficult for the Commission to make a
finding on the information put before it. In the circumstances
I have decided that I will accept the conceded amount as be-
ing the amount bona fide due under the contract of employ-
ment and an Order will issue for payment of $313.57.

Insofar as the claim for a weeks pay in lieu of notice is con-
cerned it is clear that it can be implied into the contract of
service that there was an arrangement for notice to be given
on termination. As I have indicated in the recitation of the
evidence there is not much difference between what was said
by both the Applicant and Mr Sherrington in the conversation
which lead to the completion of the contract of employment.
It is clear that Mr Sherrington told the applicant that he could
leave on the spot, it is also clear that in his mind that may have
been taken by the Applicant that he should leave two days
later on the Friday. Insofar as the Applicant�s recollection is
concerned he was clear that he was prepared to leave forth-
with if there was consent. As far as he is concerned consent
was given. On the balance of probabilities and in view of the
concession by Mr Sherrington I think it is more likely than
not that the story of the Applicant is more the accurate and is
the preferred version. Even if there was consent between the
parties to bring the contract to a close immediately there was
no consent that a weeks pay in lieu of notice be waivered.
Calculated on a base salary of $35,000 the Applicant should
receive a weeks pay in lieu for termination, a sum of $570.00.

During cross examination of the Applicant the respondent
raised the allegation that he had been overpaid. No applica-
tion was made to the Commission for an offset of any alleged
overpayment. The Commission was given in Exhibit S1 a copy
of a letter from the accountant of the Applicant, Tax Shield
Accounting Services. This letter is said to prove that the Ap-
plicant was overpaid. I have examined the letter carefully and
I cannot see that it gives any weight at all to the suggestion
that there has been an overpayment. It notes that the Appli-
cant had phoned the accountant and asked for a letter to say
that his annual salary was $40,000 but the response from the
accountant was that the Applicant had been employed on an
annual salary of $35,000. This is the salary which the Appli-
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cant says during the proceedings before the Commission that
he was to be paid. The letter gives no support to the proposi-
tion that there has been an overpayment. Even though the
matter had not been raised as a counter claim the Commis-
sion, in applying the tests in Section 26 of the Act, would
have taken that matter into account as a question of equity.
However on the information before me I can make no finding
that there has been an overpayment.

Orders will issue which will require that the Respondents
shall pay to the Applicant $313.57 for expenses not paid and
$570.00 being a weeks pay in lieu of notice, the total being
$883.57.

Appearances: Mr J C Winter appeared on his own behalf.
Mr G Sherrington and with him Mr B Mackie appeared on

behalf of Federal Pty Ltd.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
John Christopher Winter

and
Federal Pty Ltd.

No. 1618 of 1996.
COMMISSIONER J F GREGOR.

21 February 1997.
Order.

HAVING heard Mr John Christopher Winter on his own be-
half and Mr Guy Sherrington and with him Mr B Mackie on
behalf of the Respondent, pursuant to the powers contained
in the Industrial Relations Act, 1979, the Commission does
hereby order:

THAT Federal Pty Ltd shall pay to John Christopher
Winter the sum of $883.57.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

CONFERENCES—
Matters arising out of—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Federated Brick, Tile and Pottery Industrial Union of

Australia Western Australian Branch and Others
and

Metro Brick.
No. C 387 of 1996.

COMMISSIONER P E SCOTT.
17 February 1997.

Recommendation.
WHEREAS on the 10th day of December 1996 the Federated
Brick, Tile and Pottery Industrial Union of Australia Western
Australian Branch filed with the Commission an application
for conference to deal with the issue of a lack of discussion
between the parties as to the renewal or otherwise of the Metro
Brick Armadale (Enterprise Bargaining) Agreement 1994 No
AG 96 of 1995; and

WHEREAS the Commission has convened conferences
between the parties on the 6th and 13th days of January and
17th day of February 1997; and

WHEREAS the Commission has ordered the joinder as
parties to this matter of the Automotive, Food, Metals,
Engineering, Printing and Kindred Industries Union of
Workers�Western Australian Branch and Communications,

Electrical, Electronic, Energy, Information, Postal, Plumbing
and Allied Workers� Union of Australia, Engineering and
Electrical Division, WA Branch; and

WHEREAS the Commission is of the opinion that it is
necessary for the prevention of the deterioration of industrial
relations between the parties that discussion between those
parties take place;

NOW THEREFORE, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby recommends:

1. THAT the Respondent confer with the unions party to
this matter no later than Monday 24 February 1997 to
discuss the renewal of the Metro Brick (Cardup) Enter-
prise Bargaining Agreement 1994 No AG 37 of 1995
and the Metro Brick Armadale (Enterprise Bargaining)
Agreement 1994 No AG 96 of 1995, such discussions
to commence on the basis of the document drafted by
the Respondent and provided to employees of the Re-
spondent for their consideration.

2. THAT the parties report back to the Commission as
to progress on these discussions on Tuesday 25 Feb-
ruary 1997 at 3.00pm.

(Sgd.) P. E. SCOTT,    
[L.S.] Commissioner.

���

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Federated Brick, Tile and Pottery Industrial Union of

Australia Western Australian Branch and Others
and

Metro Brick.
No. C 387 of 1996.

COMMISSIONER P E SCOTT.
17 February 1997.

Order.
WHEREAS this is an application pursuant to section 44 of
the Industrial Relations Act, 1979; and

WHEREAS conferences were convened on the 6th and 13th
days of January 1997; and

WHEREAS at the conference on Monday the 6th day of
January 1997 application was made by the

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers�Western Australian
Branch to be formally joined as a party to this dispute; and

WHEREAS a further conference was convened on the 17th
day of February 1997; and

WHEREAS at that conference application was made by the
Communications, Electrical, Electronic, Energy, Information,
Postal, Plumbing and Allied Workers� Union of Australia,
Engineering and Electrical Division, WA Branch to be formally
joined as a party to this dispute; and

WHEREAS the Respondent did not object to the joinder of
either union;

NOW THEREFORE, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders:

THAT the Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers� Union of
Australia, Engineering and Electrical Division, WA Branch
and The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers�Western Australian
Branch be formally joined as parties to this application.

(Sgd.) P. E. SCOTT,    
[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Western Australian Builders� Labourers, Painters and

Plasterers Union of Workers
and

Katina Pty Ltd trading as Kato Concrete Co.
No. C 402 of 1996.

COMMISSIONER P E SCOTT.
12 February 1997.

Order.
WHEREAS this is an application pursuant to section 44 of
the Industrial Relations Act, 1979; and

WHEREAS conferences were convened on the 20th day of
December 1996, the 28th day of January 1997 and the 30th
day of January 1997; and

WHEREAS at the conference convened on the 28th day of
January 1997, the respondent did not object to an application
for the joinder of The Construction, Mining, Energy,
Timberyards, Sawmills and Woodworkers Union of
Australia�Western Australian Branch; and

WHEREAS at the conference on 30 January 1997 the parties
agreed that this application be divided into two parts;

NOW THEREFORE the Commission pursuant to the powers
conferred on it under the Industrial Relations Act,1979 hereby
orders�

1. THAT The Construction, Mining, Energy, Timber-
yards, Sawmills and Woodworkers Union of Aus-
tralia�Western Australian Branch be formally joined
as a party to this application on and from the 28th
day of January 1997.

2. THAT this application be divided into two parts,
Application C 402(A) of 1996 to deal with the main-
tenance of existing wages of Messrs Peter McLaren,
Shane Whitehouse and Ben Moody and, subject to
the resolution of unfair dismissal proceedings,
Charlie Coleman. Application C 402 of 1996 is to
deal with the demotion and lack of provision of work
to Mr Peter McLaren and lack of provision of work
to Messrs Shane Whitehouse, Ben Moody and, sub-
ject to the resolution of unfair dismissal proceed-
ings, Charlie Coleman.

(Sgd.) P. E. SCOTT,    
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Civil Service Association of Western Australia

Incorporated
and

Director General, Education Department of WA
No. PSAC 39 of 1996.

PUBLIC SERVICE ARBITRATOR A.R. BEECH.
13 February 1997.

Order.
WHEREAS an Order issued in this matter on the 28th No-
vember 1996 to remain in effect until the hearing and deter-
mination of the matter in dispute between the parties;

AND WHEREAS a liberty to apply was reserved to either
party to apply to vary the terms of the Order;

AND WHEREAS the applicant union has sought to exer-
cise the liberty to apply to vary the terms of the Order;

AND WHEREAS the respondent did not agree to the pro-
posed variation;

AND WHEREAS the Public Service Arbitrator, after hear-
ing the parties, was of the opinion that Roma Brooks is a per-
son covered by the undertaking made on behalf of the Director
General, Education Department of WA to the applicant union

dated 29th January 1996 and which, but for the dispute that is
the matter referred for hearing and determination, would have
been implemented;

AND WHEREAS the Public Service Arbitrator is therefore
of the opinion that Roma Brooks will suffer prejudice if her
employment is terminated merely due to the expiry of her con-
tract prior to the determination of the matter referred for hear-
ing and determination;

NOW THEREFORE, I the undersigned Public Service Ar-
bitrator, pursuant to the powers conferred on me under the
Industrial Relations Act 1979 hereby order:

(1) THAT the name Roma Brooks be inserted under the
heading Public Service and Government Officers in
the Order dated 28th November 1996.

(2) THAT the name Carol Monks under the heading of
Ministerial Officers in the Order dated 28th Novem-
ber 1996 be deleted.

(Sgd.) A. R. BEECH,
[L.S] Public Service Arbitrator.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Civil Service Association of Western Australia

Incorporated
and

Disability Services Commission.
No. PSA C 45 of 1996.

PUBLIC SERVICE ARBITRATOR P. E. SCOTT.
20 February 1997.

Order.
WHEREAS this is an application for conference pursuant to
Section 44 of the Industrial Relations Act, 1979; and

WHEREAS the Commission convened a conference on the
11th day of September 1996; and

WHEREAS the Commission wrote to the Applicant on the
10th day of February 1997 requesting advice on the status of
the application;

WHEREAS the Applicant advised the Commission via tel-
ephone on the 18th day of February 1997 that the issues had
been resolved;

NOW THEREFORE the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act,
1979hereby orders�

THAT this application be, and is dismissed.
(Sgd.) P. E. SCOTT,

[L.S] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous

Workers� Union, Miscellaneous Workers� Division, Western
Australian Branch

and
The Margaret River District Club.

No. C 23 of 1997.
COMMISSIONER J F GREGOR.

20 February 1997.
Direction.

WHEREAS on the 3 February 1997 the Australian Liquor,
Hospitality and Miscellaneous Workers� Union, Miscellaneous
Workers� Division, Western Australian Branch applied to the
Commission for a compulsory conference order Section 44 of
the Industrial Relations Act, 1979; and
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WHEREAS on the 20 February 1997 the Commission
conducted a conference in Bunbury at which there was, inter
alia, a discussion concerning a dispute between Shelly Bessell
and The Margaret River Club; and

WHEREAS no agreement could be reached over any of the
matters raised by the application; and

WHEREAS the Commission is aware that awards contain
provisions of which require that the status quo remain while
the parties attempt to resolve disputes; and

WHEREAS the Commission is of the view that the dispute
would best be resolved if the parties and their representatives
meet as soon as practicable to negotiate an outcome to the
dispute; and

WHEREAS the said negotiations should be completed
within fourteen (14) days; and

NOW THEREFORE pursuant to the powers conferred on it
by the Industrial Relations Act, 1979, the Commission hereby
directs:

(1) THAT the parties shall meet as soon as practicable
to negotiate a resolution to the issues raised by this
application as they relate to the hours of work and
employment status of Shelly Bessell; and

(2) THAT while the negotiations in (1) hereof proceed
the hours worked by Shelly Bessell shall remain in
accordance with her established roster; and

(3) THAT the warning letters of 28 November 1996 and
23 January 1997 are hereby set aside; and

(4) THAT the parties are directed to complete the nego-
tiations within fourteen (14) days of the date of this
DIRECTION; and

(5) THAT the parties file in the Commission a report of
the outcome of the negotiation.

(Sgd.) J. F. GREGOR,    
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Western Australian Police Union of Workers

and
Hon Minister for Police.

No. C 22 of 1997.
COMMISSIONER S A CAWLEY.

7 February 1997.
Direction.

WHEREAS the parties are in dispute over the situation of
applicants for Phase 3 Inspector vacancies advertised in the
Police Gazette (No. 48 of 1996) published on 4 December
1996 who were non short-listed; and

WHEREAS a conference pursuant to section 44 of the
Industrial Relations Act, 1979 was convened on 5 February
1997 to enable the parties to discuss the issues; and

WHEREAS at the adjournment of that conference the
Commission made a number of recommendations for the
purpose of assisting the parties to resolve the issues; and

WHEREAS on 6 February 1997 the respondent advised it
was unable to accept all of the recommendations; and

WHEREAS the conference was reconvened on that day; and
WHEREAS discussions ensued between the parties; and
WHEREAS it is specifically noted �

(a) That the respondent stated that the formal Advance
process grievance arrangements provide that the rel-
evant recommendations for appointment will not be
approved until those grievance arrangements are fi-
nalised;

(b) That the applicant Union stated it reserved its rights
with respect to referring any issue to the Western
Australian Industrial Relations Commission at any
time; and

WHEREAS after further extensive discussion the parties
were informed that the Commission would give consideration
to issuing a direction on 7 February 1997 in terms disclosed
to them; with the direction to issue in the form of minutes in
the first instance;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979 do
hereby direct �

1. THAT the respondent undertake comprehensive feed-
back to each applicant for Phase 3 Inspector vacan-
cies advertised in the Police Gazette (No. 48 of 1996)
on 4 December 1996 who were non short-listed with
such feedback to commence no later than Tuesday
25 February 1997 and be completed by no later than
Friday 7 March 1997 unless good reason exists oth-
erwise in a particular case.

2. THAT all individual rights to invoke existing griev-
ance procedures to remain intact.

3. THAT the parties report back to the Western Aus-
tralian Industrial Relations Commission in the week
beginning Monday 17 March 1997 unless the par-
ties agree otherwise.

(Sgd.) S. A. CAWLEY,    
[L.S.] Commissioner.

CONFERENCES—
Matters referred—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Australian Railways Union of Workers, West Australian
Branch

and
The Western Australian Government Railways Commission

trading as Westrail.
No. CR 335 of 1996.

The Western Australian Government Railways Commission
trading as Westrail

and
Australian Railways Union of Workers, West Australian

Branch and Others.
No. 1771 of 1996.

Railway Employees� Award No. 18 of 1969
No. 18 of 1969.

COMMISSIONER P E SCOTT.
17 February 1996.

Reasons for Decision.
THE COMMISSIONER: These matters come before the Com-
mission in the following manner. On 30 October 1996, the
Australian Railways Union (�ARU�) filed an application for
conference, the schedule to which application sets out the
ARU�s concern at Westrail�s introduction of a new clothing
policy which the ARU says breached the terms of the Rail-
ways Employees� Award No. 18 of 1969 (�the Award�). The
union sought the Commission�s intervention to ensure the re-
traction of the new policy and that it is revised with the input
of the unions party to the Award.

The Commission convened a number of conferences in an
endeavour to conciliate between the parties, however agree-
ment was not reached. The matter was referred for hearing in
the following terms:

�The Applicant says that the Respondent has instigated a
new policy regarding the provision of uniforms and cloth-
ing without reaching agreement with the Applicant as re-
quired by the terms of Clause 22.�Uniforms Clothing
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and Protective Equipment of the Railway Employees
Award No. 18 of 1969. The Applicant seeks an Order
that the new clothing policy be suspended and that the
Respondent engage in negotiation with it to resolve any
changes to the existing policy established in 1992.
The Respondent says that it has consulted with the Ap-
plicant and other Unions involved, it has made changes
to the existing policy for good reason and objects to the
orders sought.�

The matter was listed for hearing on 30 January 1997.
On 9 December 1996, Westrail filed application No 1771 of

1996 to amend the Award to remove the requirement upon it
to obtain the agreement of the unions party to the Award but
to require that it consult with the employees or their repre-
sentatives before any substantial change to the policy is intro-
duced. Westrail sought to have this application joined with
CR 335 of 1996 at the hearing on 30 January 1997. The un-
ions consented to the joinder and the two matters were heard
together.

The parties were invited to make submissions to the Com-
mission in respect of the application of Wage Fixation Princi-
ples, in particular upon application No. 1771 of 1996 and with
reference to whether the matter constitutes a special case re-
quiring consideration by the Chief Commissioner as to it be-
ing dealt with by a Commission in Court Session. I was
satisfied that the matter did require such consideration by the
Chief Commissioner, it being an application to amend award
safety net conditions. The Chief Commissioner has consid-
ered the matter and decided that referral to a Commission in
Court Session is not necessary in these circumstances. On that
basis I have continued to deal with both matters.

Further consideration of both matters in respect of the ap-
plication of the Wage Fixation Principles will be dealt with
later in these reasons for decision.

The relevant Award provision as it currently stands is set
out in Clause 22.�Uniforms, Clothing and Protective Equip-
ment. This clause provides:

22.�UNIFORMS, CLOTHING AND PROTECTIVE
EQUIPMENT

(1) Uniforms and clothing shall be supplied by the em-
ployer as agreed from time to time between the em-
ployer and the union or unions concerned.

(2) Workers not solely employed on sheeting shall, when
employed on such work, if not notified the previous
day, be supplied with overalls for the time so occu-
pied.

(3) (a) Workers in running sheds shall have available
oilskins or other efficient substitutes for their
use when required to work in wet weather.

(b) Where duties of an electric battery hand are
performed by workers, other than electric bat-
tery hands, the employer shall have available
as many plastic overcoats and pairs of plastic
leggings as there are workers engaged simul-
taneously on such work.

Protective Equipment
(4) (a) The employer shall have available a sufficient

supply of protective equipment (as, for exam-
ple, goggles) (including anti flash goggles),
glasses, gloves, mitts, aprons, sleeves, leg-
gings, gumboots, neoprene ear protectors, hel-
mets, or other efficient substitutes therefor for
use by the workers when engaged on work for
which some protective equipment is reason-
ably necessary.

(b) Every worker shall sign an acknowledgment
on receipt thereof, and on leaving the employ-
ment shall return same to the employer.

(c) During the time the same are on issue the
worker shall be responsible for any loss or
damage thereto, fair wear and tear attributable
to ordinary use excepted.

(d) No worker shall lend another worker the
equipment so issued to such first mentioned
worker, and if the same are lent both the lender
and the borrower shall be deemed guilty of
wilful misconduct.

(e) Before goggles, glasses and gloves, or any
such substitutes which have been used by a
worker are reissued by the employer to an-
other worker, they shall be effectively steri-
lised.

General
(5) (a) In addition to the foregoing, any equipment

now being supplied shall be continued.
(b) The equipment shall be held by the worker

and used on duty only, and shall not be sold
or disposed of.

(c) Clothing need not be supplied to casual work-
ers.

(d) Where Summer and Winter issues are pro-
vided, delivery shall be made at the beginning
of the summer and winter seasons.

The clause proposed by Westrail states:
�(1) Uniforms or industrial clothing, in accordance with

the employer�s policy for corporate clothing issue
shall be supplied by the employer and worn by the
employee.

 (2) Before any substantial change to the policy is intro-
duced the employees or their representatives will be
consulted.�

The current dispute between the parties has arisen as a re-
sult of Westrail deciding that it needed to revise its provision
of uniforms and protective clothing to employees. Robert Colin
Easthope, Project Co-Ordinator in the areas of operations and
workplace reform gave evidence regarding the development
of the new policy and the reasons for it. It appears that they
may be good reasons including that Westrail has undergone
significant change in recent times which has led to a reduc-
tion in the number of employees. It makes it uneconomical to
provide the previous broad range of items of clothing avail-
able for employees to choose. Further, he says that due to its
obligations under the occupational health and safety legisla-
tion it is required to take account of protective measures for
employees in particular those working in the sun.

Over a period of time, Westrail examined the issue of cloth-
ing and prepared a draft policy. This was referred to the ex-
ecutive group for endorsement. Following such endorsement
in principle, the matter was raised with various unions involved
in the coverage of employees of Westrail. This was done ini-
tially by letter dated 10 April 1996 (Exhibit 2) which advised
that:

�An internal review has recently been undertaken on the
quantity and variety of items issued as uniforms to em-
ployees as well as the method of supply and distribution.
The objective of the review was to standardise the vari-
ety and number of items issued across the broader sec-
tions of employees within Westrail.
The outcome of the review is that uniforms issued to em-
ployees have been categorised into two groups:

(1) Customer/Public Contact�Employees en-
gaged in direct customer contact;

(2) Field Operational�Employees engaged in op-
erational areas of Westrail.

The new uniform issues are detailed on the attached.
The method of supply and inventory is also being altered.
I would like to invite you to a briefing on changes to
uniforms to be held on Tuesday, April 30 at 1400 hours
in the Fourth Floor Conference Room.
Yours sincerely T F Ryan
Acting General Manager Operations.�

Attached to this letter is a list of uniform issues for Cus-
tomer (Public) Contact Personnel and for Field Operational
Staff.

The ARU sent two observers to attend this briefing and by
letter dated 26 July 1996 advised the Commissioner of Rail-
ways that:

�We finalised agreement with your Manager Human Re-
sources for a Corporate Clothing issue dated 1 May 1992
and we are standing by that Agreement.
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If your organisation seeks to change that policy then
Clause (22)(i) of the Railway Employees� Award No. 18
of 1969 is that avenue and until such time as the new
policy is discussed and agreed, then the Policy 1/5/1992
prevails.�

This was signed by Mr Christison, the Divisional Rail Sec-
retary of the Public Transport Union, who in evidence before
the Commission noted �which in this forum is as an organiser
of the Australian Railways Union�. (Transcript page 42)

By letter dated 17 October 1996 (Exhibit 4) Mr Christison
again raised the issue and on this occasion said that the union
had waited for a reply to its letter of 26 July 1996 but had not
received a response.

A response was forthcoming by a letter dated October 22,
1996 (Exhibit 5) in which Mr Ryan advised:

�I am aware of the policy that currently exists however,
since that policy was introduced there has been signifi-
cant changes occurring within Westrail, in particular the
reduction in the number of employees who receive uni-
forms and it was considered appropriate that a review be
undertaken with a view to standardise the variety and
quantity of items issued.
Since my letter of April 10 the uniform issue policy has
been subject to some further changes. The most signifi-
cant of the changes is that there will only be one group of
employees covered by this policy, which will be the Field
Operational Employees. The Public Contact group which
in the main covers the Country Passenger Division will
be dealt with by a separate arrangement. A number of
other changes have been made and are reflected in the
attached revised uniform issue policy.
Tenders have recently been called for the supply and man-
agement of the uniforms once this has been finalised I
will provide you with details of how the supply of uni-
forms will be managed in the future.
If there is any specific aspects of the proposed policy you
wish to discuss I would be happy to meet with you to do so.�

The matter was then raised with the Commission and there
was further correspondence and meetings between the parties
in an attempt to resolve the issue, however, no conclusion
was reached.

The policy referred to in Mr Christison�s letter of 26 July
1996 is a detailed document (Exhibit 7) which contains a range
of uniforms and industrial clothing descriptions for the vari-
ous categories of employees and the options available within
particular categories. A comparison between the 1992 policy
and the new policy (Exhibit 8) shows the differences.

What is in dispute between the parties is the process by which
change is to take place. The history of the award provision
indicates that for many years, until this recent dispute, the
parties have resolved the issue of uniforms by agreement be-
tween them. As far back as 1969, the Award contained, by
agreement, a very detailed list of the uniforms and clothing to
be supplied to each category of employee:

eg. (a) Battery hands (S & T Sub-branch)�
1 suit woollen overalls for use when required

(e) Conductors�
1 cap and 2 suits per annum. 1 mackintosh or
overcoat every four years.

(49 WAIG 631 at 636)
In 1987, the Award was amended by consent and consoli-

dated. Clause 22.�Uniforms, Clothing and Protective Equip-
ment was amended to provide in subclause (1):

�Uniforms and clothing shall be supplied by the employer
as set out in Schedule B of this award or as agreed from
time to time between the employer and the union or un-
ions concerned�.

Schedule B in a very detailed list of classifications and their
respective uniforms and clothing.

(67 WAIG 1550 at 1553 and 1560-61)
In 1993, once again by consent, Clause 22 (1) of the Award

was amended This now read:
�Uniforms and clothing shall be suppled by the employer
as agreed from time to time between the employer and
the union or unions concerned�.

(73 WAIG 754 at 756)

The transcript of proceedings for the hearing of that matter
contains an explanation by Mr Hodgins for Westrail. He said:

�The next item, commissioner, clause 22, Uniforms,
Clothing and Protective Equipment; this really is simply
something of an opportunity to do some tidying up as we
have gone through the award. It has been the practice in
the past, and that clause 22 sets out in considerable detail
the uniforms and equipment which Westrail supplies to
its employees. It is a clause in the award which we from
time to time come down to the commission and bring up
to date and, almost as we leave the commission, some-
thing is happening within the organisation that causes it
to vary and so the parties have opted to in fact simply
leave it as a schedule in the award rather than as part of
the main body of the award.�

(Transcript p14-15)
In the past, Westrail has sought the agreement of the unions

and there were exhibits before the Commission which show
meetings were held and arrangements resolved by agreement
(see Exhibits A, B, C, and D). The Commission heard evi-
dence from employees that in the past, notwithstanding the
strict letter of the policy, there has been opportunity for them
to participate in determining the actual issue of uniforms which
they are to receive and that in particular circumstances groups
of employees would discuss among themselves what they be-
lieved was appropriate in terms of colour, style and range of
uniforms. They also have a preference to maintain the range
of uniform components which was previously available to
them. I was most impressed by that evidence that these em-
ployees feel genuinely aggrieved that they have been faced
with a fait accompli. Some of their reasoning for wanting to
maintain their existing uniforms may not stand up to objec-
tive testing, but it is not for them to satisfy the Commission of
the reasonableness of their existing uniform arrangements.

I am satisfied from the evidence that Westrail believed it had
good reasons to re-examine and seek to amend the policy. These
reasons include the changes which have taken place within its
operations and the need to protect its employees in respect of oc-
cupational health and safety issues. However, the employer has
an obligation under the terms of the Award to seek the agreement
of the unions before implementing any change. This obligation
goes beyond the requirement to consult. The Award does not al-
low the employer the right to alter the existing arrangements with-
out agreement. Mr Easthope�s evidence indicated that arrangements
are already in train to proceed with the issue as set out in the new
policy. Whilst he said in evidence that he did not accept that what
was presented was a fait accompli it appears that Westrail�s inten-
tion is to proceed regardless of the outcome of this hearing. The
terms of Exhibit 2 and Mr Easthope�s evidence make it clear that
Westrail went through an internal review, made a decision then
briefed the unions on its decision. They were invited to comment,
but there is no indication that their agreement was sought, or was
viewed by Westrail as a requirement before proceeding. In fact,
Westrail has proceeded with calling for tenders and interviewing
prospective suppliers with the clear intention of implementing the
policy notwithstanding the very clear advice from the ARU as
early as 26 July 1996 that it did not agree to the new arrange-
ments. It is true that the ARU took some 3 months to make this
view known, however, there was a need for it to consult with
members and this would have taken some time. Westrail was far
from prompt in its own response.

Westrail is obliged to comply with the terms of the Award.
If it finds those terms too restrictive, or if it is unable to reach
agreement with the unions, and it can demonstrate an unrea-
sonableness on the part of the unions, then the course open to
it is to seek to amend the aware, not ignore it. There is no
evidence to indicate that the employer has been frustrated in
its efforts to resolve an acceptable uniform arrangement. There
is no evidence that the arrangements were inappropriately re-
strictive upon it and prevented it from fulfilling its obliga-
tions or created inefficiencies which were difficult and
expensive for it to cope with. There is no basis, notwithstand-
ing that its reasons for change may be good, to indicate that
the past arrangement could not accommodate the changes that
it needed. Instead the employer has presented the unions and
the employees with its decision. Whilst the employer offered
to discuss the matter with the unions there is no evidence that
it genuinely intended to reach agreement. It intended to con-
sult, not to reach agreement. If an Order of the Commission
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preventing Westrail from proceeding with the new policy is to
create difficulties for it then that is a matter which ought to
have considered before it proceeded as it has done.

In terms of the Wage Fixation Principles, it is clear that the
approach to be taken by the parties and by the Commission to
the terms of employment and other award conditions require
to be dealt with by agreement. Only where it is not possible
for parties to reach agreement will the Commission intervene
to impose a solution. In an era of enterprise bargaining, which
these parties have embraced in some areas, it is clear that the
employer�s obligation in accordance with the Award, an obli-
gation it has lived with for many years, is to seek the agree-
ment of the unions. The Wage Fixation Principles encourage
this as a pre-eminent approach to the resolution of issues be-
tween the parties.

The Statement of Principles�August 1996 sets out in its in-
troduction this pre-eminence. The first two objectives are to:

�* encourage and promote enterprise bargaining about
wages and conditions of employment within the
framework of the award system where existing wages
and conditions in the relevant award or awards pro-
vide the safety net underpinning the process;

* ensure that priority in the system is on the parties at
an enterprise�employers, employees and registered
organisations�to take responsibility for their own
industrial relations affairs and reach agreement ap-
propriate to their enterprise;�

(76 WAIG 3369)
Section 3�Role of Arbitration and the Award System notes

that except for a number of specific types of claims, of which
this matter is not one, �the Commission will generally not
arbitrate in favour of claims to vary award wages and condi-
tions. Existing wages and conditions in the relevant award or
awards shall be the safety net underpinning enterprise bar-
gaining.� (76 WAIG 3370)

One matter remains and that is the issue of the occupational
health and safety basis upon which the employer requires
employees to wear long sleeves. It is clear that some employ-
ees do not work in the sun to any degree and that some em-
ployees who work in the open use the sun screen provided.
Further, there is very clear evidence from employees as to
their long held preference for short sleeves. At the hearing,
the Commission indicated that it intended to seek independ-
ent expert advice as to the issue however, having considered
the matter I think that is unnecessary bearing in mind the rea-
sons set out in this decision. Should the employer believe that
there are good grounds based on objective advice regarding
occupational health and safety risks upon which it needs to
make changes to the policy, its first obligation under the Award
is to demonstrate that to the unions concerned. Should it have
objective advice to that effect, it has not presented that advise
to the Commission nor has it presented the advise to the em-
ployees or to the unions in a way which would enable the
Commission to consider that the unions have unreasonably
withheld their consent to the changes. Having failed to do that
it can not now rely on the fact that it believes it needs to make
change and have the Commission impose that change. Should
the employer have been able to demonstrate that the unions
had not acted reasonably in their response to a reasonable
proposition which sought agreement then the Commission may
have taken a different approach.

On these bases, Orders shall issue for dismissal of applica-
tion No. 1771 of 1996 and requiring the employer to suspend
the policy which it now seeks to implement and to engage in
discussions with the unions. Only upon reaching agreement
can it make any changes to the policy established, through
agreement, in 1992.

APPEARANCES: Mr R Wells on behalf of the Australian
Railways Union of Workers, West Australian Branch; the Com-
munications, Electrical, Electronic, Energy, Information,
Postal, Plumbing and Allied Workers Union of Australia, En-
gineering and Electrical Division, WA Branch; and The Auto-
motive, Food, Metals, Engineering, Printing and Kindred
Industries Union of Workers Western Australian Branch

Mr Hassell on behalf of the Western Australian Government
Railways Commission trading as Westrail

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Australian Railways Union of Workers, West Australian
Branch

and
The Western Australian Government Railways Commission

trading as Westrail.
No. CR 335 of 1996.

Railway Employees� Award No. 18 of 1969.
No. 18 of 1969.

COMMISSIONER P E SCOTT.
26 February 1997.

Order.
HAVING heard Mr R Wells on behalf of the Australian Rail-
ways Union of Workers, West Australian Branch and Mr A
Hassell on behalf of the Western Australian Government Rail-
ways Commission trading as Westrail the Commission, pur-
suant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders:

THAT the Western Australian Government Railways
Commission trading as Westrail continue to apply the
terms of the �Westrail Policy for Corporate Clothing Is-
sues Uniform and Industrial Clothing� operative May 1,
1992 and any amendments agreed between itself and the
unions party to the Railway Employees Award No. 18 of
1969 until such time as it reaches agreement with those
unions for further amendment or replacement of that
policy, or until the Commission orders otherwise.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Government Railways Commission
trading as Westrail

and
Australian Railways Union of Workers, West Australian

Branch and Others.
No. 1771 of 1996.

Railway Employees� Award No. 18 of 1969
No. 18 of 1969.

COMMISSIONER P E SCOTT.
17 February 1997.

Order.
HAVING heard Mr R Wells on behalf of the Australian Rail-
ways Union of Workers, West Australian Branch; the Com-
munications, Electrical, Electronic, Energy, Information,
Postal, Plumbing and Allied Workers Union of Australia, En-
gineering and Electrical Division, WA Branch; and The Auto-
motive, Food, Metals, Engineering, Printing and Kindred
Industries Union of Workers Western Australian Branch and
Mr A Hassell on behalf of the Western Australian Govern-
ment Railways Commission trading as Westrail the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders:

THAT this matter be and is hereby dismissed.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.802

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders� Labourers, Painters and
Plasterers Union of Workers

and

Shot Crete and Others
No. CR 363 of 1996.

COMMISSIONER P. E. SCOTT.
13 February 1997.

Reasons for Decision.
THE COMMISSIONER: This matter comes to the Commis-
sion following an application for conference filed by the West-
ern Australian Builders� Labourers, Painters and Plasterers
Union of Workers on 22 November 1996. This application
related to a claim for a site allowance for $2.15 per hour worked
on the Pindan Construction site involving the construction of
home units in Wellington Street Perth.

A conference was convened by the Commission on Tues-
day, 24 December 1996, it did not resolve the matter and it
was referred for hearing and determination. The parties agreed
that due to the timing involved including the normal close
down of such sites over the Christmas/New Year period that
there was no urgency in the matter being heard. On this basis
inspections of the site took place on Monday 20 January 1997
and the hearing proceeded immediately afterwards. The Com-
mission also heard the evidence of the parties� witnesses, in
this case, Mr Kim Gordon Young, Assistant Secretary of the
Union who has been involved with the industry for many years,
and of Mr Vincenzo Corica, Construction Manager with Pindan
Constructions, who also has a number of years involvement
within the industry.

The matter comes to the Commission on the basis that Clause
8.�Rates of Pay of the Building Trades (Construction) Award
1987 No. R 14 of 1978 provides in subclause (16) that the
Union may make a claim for an employer to consider a site
allowance to compensate for all special factors and/or dis-
abilities on a project, and that where there is no agreement
between the parties that the Commission shall determine an
appropriate rate, if any, to compensate for those special fac-
tors and/or disabilities. This subclause also provides that the
Commission is to use the criteria outlined in what is known as
the Sapri Decision, a decision of the Full Bench of the Con-
ciliation and Arbitration Commission dated February 25, 1983
(Print F1957). At page 6 of that decision it notes four criteria
being:

�(i) In relation to a claim for a new site allowance the
first issue to be decided is whether the site is one for
which an allowance is appropriate. As the Unions
acknowledged not all projects attract an allowance.
The test is whether at 23 December 1982 the site
would have attracted such an allowance. It would be
quite contrary to the intention of the wage pause to
grant a site allowance for areas or circumstances
where one would not have customarily applied or in
any other way to create a precedent for the exten-
sion of site allowances beyond the areas or circum-
stances to which they have previously applied.

(ii) As to the quantum of any allowance, this should be
assessed on the same basis as immediately prior to
23 December and therefore the levels should not
exceed what would have been appropriate at that date
for the circumstances on the site.

(iii) Fixation of a new site allowance should have no re-
gard to other site allowances, even in the immediate
area which have not been assessed by the Commis-
sion or where the Commission is not satisfied that
the amount agreed between the parties is appropri-
ate.

(iv) The foregoing applies to all claims for site allow-
ances made before 23 December 1982 and not de-
termined at that date as well as new claims after that
date.�

The site inspected by the Commission is in Wellington Street
in East Perth. The project is the building of a six storey
residential unit development with an approximate value of $4.2
million. The building materials are essentially concrete and
brick with a tile roof.

Work commenced on the site in August 1996 and is due for
completion in September 1997. The average work force on
site is between 20 and 25, peaking at approximately 40 around
the middle of 1997.

The factors which the Union says warrant the payment of
the site allowance are:

1. Exposure to a high level of traffic;
2. Restricted assess;
3. Increased manual handling, limited set down areas

and a lack of on-site parking;
4. Overlap of trades
5. Cranes working overhead.

The Union seeks an Order for the payment of the site allow-
ance effective from the date of filing application C363 of 1996
being 22 November 1996.

The respondents on the other hand rely on submissions made
to the Commission as presently constituted in matters CR 170
and CR 171 of 1996. These matters also related to Pindan
Construction sites but on those occasions in West Perth. They
say that it is for the applicant to prove that there are disabili-
ties on site and that the disabilities experienced go beyond
those comprehended within the terms of the Award. Further,
the respondents say that the Commission is also obliged to
examine the matter on the basis of the Wage Fixation Princi-
ples arising from the most recent State Wage Case Decision,
in particular, the Work Value Principle.

I have considered the arguments raised by the respondents
in respect of the Wage Fixation Principles by Mr Richardson
adopting his submissions in CR 170 and CR 171 of 1996. I
adopt my reasons as set out in that matter and find that in the
circumstances of the Award providing within Clause 8.�Rates
of Pay, provision exists for the Commission to consider a site
allowance and with that clause setting out the criteria to be
used, that the Commission is determining an allowance al-
ready provided for in the Award. On this basis, there is no
requirement for the matter to proceed pursuant to the Wage
Fixation Principles.

As to the issues raised in evidence as to the reasons for the
employers in this case not reaching agreement with the Union
for a site allowance, the fact is that the parties have come to
the Commission in accordance with the terms of the Award
for the determination of a site allowance. The employers� reli-
ance upon the Building Industry Code of Practice as its justi-
fication for not reaching agreement with the Union is
something that they are entitled to do in the circumstances.

Having examined this site I am satisfied that it is one which
warrants consideration in accordance with the first of the cri-
teria set down in the Sapri Decision. It is a residential con-
struction site but involves a multi storey building as well as
other buildings on site. It is similar to those matters referred
to by the respondents in CR 170 and CR 171 of 1996 in that
these are inner city residential units on very limited land and
involving restricted access to the site with the buildings tak-
ing up a large proportion of the available land. This particular
matter also has some of the elements involved in CR 145 of
1996 which was construction of residential units on Welling-
ton Street in West Perth. I am satisfied that disabilities do
exist in relation to the size of the site and its restrictions, the
difficulties of access including traffic on a major road. There
is certainly some limitation to parking. I note however, that
the basement is being used in a limited way for lay down areas
but the movement of the mechanical forklift in the basement
to deliver packs of bricks etc. to the hoist or for the removal of
rubbish does not appear to constitute any real restriction in
that regard. Whilst there is an overlap of trades on the site it
would appear that those trades work in a progression which
means that there should not be any considerable difficulty as-
sociated with being on the site at the same time. Generally,
they are not working in the same area at a given time but move
from one section of work to another in an organised process.
Even so, there are some limited disabilities associated with
the overlap.
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This site has, as noted earlier in these reasons, certain as-
pects which are similar to those in CR 170 and 171 of 1996,
and also CR 154 of 1996 those matters attracted site allow-
ances of 70 cents, 80 cents and $1.10 per hour respectively.
However, circumstances of this case warrant a site allowance
of $1.00 per hour due to the disabilities noted. Those disabili-
ties are not provided for within the Award.

As to the operative date, in accordance with the supplemen-
tary Reasons for Decision of Beech C in Fini Homes (71 WAIG
2409) it is appropriate to give retrospective effect as provided
for in Section 39 of the Industrial Relations Act 1979, to the
date of filing of the application for conference, being 22 No-
vember 1996.

Order accordingly.
Appearances:  Mr G Giffard for the Applicant.
Mr K Richardson for the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders� Labourers, Painters and
Plasterers Union of Workers

and

Shot Crete and Others.
No. CR 363 of 1996.

Building Trades (Construction) Award 1987
No. R 14 of 1978.

COMMISSIONER P E SCOTT.
26 February 1997.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
Mr K Richardson on behalf of Shot Crete and Others, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

1. That notwithstanding the provisions of the Building
Trades (Construction) Award 1987 (No. R 14 of
1978) employees employed by Shot Crete, Leslie
Concrete, Mr Formwork WA Pty Ltd and MGR
Bricklaying, to carry out work on the Pindan Con-
struction unit development site, Wellington Street,
Perth shall be paid $1.00 per hour worked in lieu of
and in substitution for all special rates and condi-
tions described in Clause 9 Subclause (1) of the
Building Trades (Construction) Award 1987.

2. The abovementioned rate shall apply on and from
the 22nd day of November 1996 until the conclu-
sion of the project.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and
The Honourable The Minister for Education

First Respondent.
Director General, Education Department

Second Respondent.

No. PSACR 39 of 1996.

PUBLIC SERVICE ARBITRATOR A.R. BEECH.

13 February 1997.
Reasons for Decision.

PUBLIC SERVICE ARBITRATOR: By letter of the 29th Janu-
ary 1996 the Education Department gave an undertaking to
The Civil Service Association of Western Australia Incorpo-
rated (the CSA) to grant permanent level 1 status to all con-
tract and temporary public servants with two years� continuous
service. In early March 1996 nineteen such employees were,
in fact, made permanent. By letter of the 28th March 1996,
and as part of the terms of settlement of an Enterprise Bar-
gaining Agreement between the parties, the Education De-
partment agreed to grant permanency to long term temporary
ministerial officers employed in schools. The criterion for
granting permanency to those employees was that they must
have been employed continuously within the Department for
at least two years. The Enterprise Bargaining Agreement was
registered on the 21st May 1996 (The Education Department
of WA (CSA) Enterprise Bargaining Agreement 1996, No. PSA
AG 7 of 1996). In late July 1996 the Education Department
received advice from the Crown Solicitors� Office that the
Education Department�s practice of appointing public service
officers and ministerial employees without regard to merit
selection requirements and without making appointments to
vacant positions was in breach of the Public Sector Manage-
ment Act 1994. The CSA disagreed with the Department�s
position. As a result, the Education Department informed the
CSA that the practice could not continue. After discussions
between the parties failed to resolve the matter it was brought
to the Public Service Arbitrator and eventually referred for
hearing and determination.

Essentially, the CSA seeks an order from the Public Service
Arbitrator requiring the Education Department to implement
its undertaking. In the event that the Public Service Arbitrator
is satisfied that the Public Sector Management Act 1994 is,
indeed, a barrier to the Education Department honouring its
undertaking the CSA seeks an order entitling those employ-
ees to the same treatment, benefits and entitlements in rela-
tion to conditions of employment, redundancy and
redeployment, training and access to promotion on transfer,
as permanent employees.

The Education Department opposes the claim on the grounds
that the Public Sector Management Act 1994 prevents it from
honouring its undertaking and that the Public Service Arbi-
trator is not able to otherwise effectively grant permanency, or
the conditions attaching to a permanent employee, by way of
an order under the Industrial Relations Act, 1979.

This application concerns two classes of employee. These
classes are set out in s.7 of the Education Act, 1928. Section
7(1) provides that there shall be appointed under and subject
to part 3 of the Public Sector Management Act 1994 such
other public service officers as may be necessary for the due
administration of the Act. By s.7(2) the Minister may, in rela-
tion to the Education Department, appoint employees other
than public service officers of that Department. It is conven-
ient to refer to the former class of employees as �public serv-
ice officers� and to the latter class of employees as �ministerial
employees�. Although the application was filed and served
only upon the Director General, Education Department, it is
apparent that there are two employers concerned. In the case
of public service officers, the employer is the Director Gen-
eral, Education Department. In relation to ministerial employ-
ees, the employer is The Honourable the Minister for
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Education. Both employers appeared before the Public Serv-
ice Arbitrator and, by consent, the Public Service Arbitrator
amended the matter before it such that both employers are
cited as respondents.

However, it is apparent from the provisions of s.7 of the
Education Act, 1928 that different considerations arise as be-
tween the two classes of employees when this issue is consid-
ered. For convenience I propose to deal firstly with the
Department�s undertaking as it relates to granting permanency
to all contract and temporary public servants with two years�
continuous service with the Education Department.

PUBLIC SERVICE OFFICERS
It is appropriate to note that the Director General indicated

her willingness to honour the undertaking made by the Edu-
cation Department. The sole issue for determination here is
whether the Public Sector Management Act 1994 prevents her
from doing so. Section 64 of the Public Sector Management
Act 1994 is now set out:

64. (1)Subject to this section and to any binding award,
order or industrial agreement under the Industrial
Relations Act 1979 or any workplace agreement made
under the Workplace Agreements Act 1993, the em-
ploying authority of a department or organization
may in accordance with approved procedures appoint
for and on behalf of the Crown a person as a public
service officer (otherwise than as an executive of-
ficer) on a full-time or part-time basis �

(a) for an indefinite period as a permanent officer;
or

(b) for such term not exceeding 5 years as is speci-
fied in the instrument of his or her appoint-
ment.

(2) An appointment under subsection (1) shall be to such
level of classification and remuneration as is deter-
mined by the relevant employing authority �

(a) in accordance with approved procedures; and
(b) as being appropriate to the functions to be per-

formed by the person so appointed.
(3) The employing authority of a department or organi-

zation shall �
(a) in accordance with approved procedures; and
(b) at the time of the appointment of a person un-

der subsection (1) or, if that employing au-
thority considers it impracticable to make the
appointment concerned at that time, at a later
time,

appoint the person to fill a vacancy in an office, post
or position in the department or organization.

(4) Subject to subsection (5), a person appointed under
subsection (1) (b) cannot apply for an appointment
under subsection (1) (a) unless the relevant vacancy
has first been advertised in a daily newspaper circu-
lating throughout the State.

(5) Subsection (4) does not apply to a person �
(a) appointed under subsection (1) (b); and
(b) having, or occupying an office, post or posi-

tion having, the lowest level of classification
at which persons of the same prescribed class
as that person are at the relevant time recruited
into the Public Service.

(6) The employing authority of an organization shall not
make an appointment under subsection (1) unless
the written law under which the organization is es-
tablished or continued authorizes or requires the ap-
pointment or employment of public service officers
for the purposes of that organization.

(7) Nothing in this section prevents a public service of-
ficer who holds an office, post or position in one
department or organization from being appointed,
whether by way of promotion or otherwise, to an
office, post or position in another department or or-
ganization.

The argument put on behalf of the Director General is es-
sentially that it is not possible to simply appoint a person as a
permanent public servant. The effect of ss.64(1) and (3) is to

require the appointment to follow approved procedures and it
must be an appointment to a vacant position. However, I am
not persuaded that the section compels that conclusion for the
following reasons.

It will be seen that s.64(1) deals separately with the appoint-
ment of a person (as distinct, for example, from the person�s
classification or appointment to a vacant position) and is stated
to be �subject to this section and to any binding award, order
or industrial agreement under the Industrial Relations Act
1979�. I agree with Mr Matthews that the section is inelegantly
worded. Read literally, those qualifying words apply only to
s64(1) and not to the whole of s.64. The words �subject to this
section� mean that the section is to be read as a whole. Sec-
tions 64(2), (3), (4), (5) and (6) each refer back to 64(1). There-
fore although s64(1) is subject also to any binding award, order
or industrial agreement under the Industrial Relations Act 1979
it cannot be read in isolation from the rest of the section. How-
ever, it cannot be thereby ignored that s.64(1) is subject to any
binding award, order or industrial agreement under the Indus-
trial Relations Act 1979.

Mr Matthews suggested that those words apply only to para-
graphs (a) and (b) rather than to the body of s.64(1). However
their use at the beginning of s.64(1) rather than at the start of
those paragraphs would suggest otherwise. It is not immedi-
ately apparent to me why an order of the Public Service Arbi-
trator could not affect the operation of s.64(1) as a whole. The
operation of the section as a whole is as much preserved if
those words apply to the whole of s.64(1) as if they only apply
to (a) and (b) because the words �subject to this section� en-
sure that the effect of any departure from s.64(1) ordered by
the Public Service Arbitrator is not to allow the balance of the
section to be also departed from. Any appointment ordered by
the Public Service Arbitrator under s.64(1) for example would
still be subject to s.64(3). I therefore conclude that s.64(1)
itself does not preclude the making of an order of the nature
sought in this application. An order in the terms sought would
not put the Director General in conflict with s.64(1) because
that subsection is subject to the order.

I turn to s.64(3). By s.64(3) the Director General shall ap-
point the person to fill a vacancy in an office, post or position
in the Education Department in accordance with approved pro-
cedures either at the time of the person�s appointment under
subsection 64(1) or, if that is impracticable, at a later time. It
follows that a person may be appointed as a public service
officer on a full time basis for an indefinite period as a perma-
nent officer without being appointed at the time to fill a va-
cancy if it is impracticable to do so. Therefore I do not accept
the very able submissions of Mr Matthews that it is not possi-
ble to simply grant a person permanent status. Section 64(1)
deals with the appointment of the person as a public service
officer and section 64(3) permits the separate appointment at
a later time, in accordance with the approved procedures, of
that officer to a vacant office, post or position if it is impracti-
cable to do so at the same time. It therefore is indeed possible
to simply appoint a person as a public service officer on a full
time basis for an indefinite period as a permanent officer if it
is impracticable at the time to appoint the person to a vacant
office, post or position.

I understand that it is common ground that none of the per-
sons the subject of the undertakings act or work in vacant
positions. As I find, that is not fatal to their appointment as a
public service officers. It is not a part of the undertakings that
the persons would be made permanent only if there were va-
cant positions. All that is necessary is that the persons have
two years� continuous service. But in connection with that
understanding I observe that the Director General is able to
create �offices� (s.36(1) and (2)). It seems to me therefore
that the Public Sector Management Act gives to the Director
General the authority to create an office or offices to address
that issue. That is a matter for the Director General to decide.
I add that I do not know what difference there is between an
�office�, a �post� or a �position�. Indeed, in the absence of
argument on the point, I suspect that there is very little differ-
ence but s.64(3) uses all three descriptions while s.36 restricts
itself to only the one. I also observe that Schedule 3 of the
Public Service Notices of the 13th November 1996 (it appears
that both sides agree that the �approved procedures� are those
set out in the Public Service Notices of November 13th 1996)
are stated as applying to both s.64(1)(a) and (3)(a) but seem
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to refer to �where a vacant public service office is to be
substantively filled�.

I find therefore that, as a matter of construction, unless a
binding award, order or industrial agreement under the Indus-
trial Relations Act, 1979 otherwise permits, if the Director
General exercises her discretion to appoint a person as a pub-
lic service officer on a full time basis for an indefinite period
as a permanent officer the appointment must be in accordance
with approved procedures. I further find that the Public Serv-
ice Arbitrator may, by order made under the Industrial Rela-
tions Act, 1979 order the appointment of persons as public
service officers on a full time basis for an indefinite period as
permanent officers. Further again, I find that following such
an order the Director General would then act in accordance
with s.64(3) and appoint them, in accordance with approved
procedures, to a vacant office, post or position unless, at that
time, it is impracticable to do so.

MINISTERIAL EMPLOYEES
It is appropriate to note here that the Public Service Arbitra-

tor understands that the Minister, as did the Director General,
accepts the undertaking made upon his behalf. The only im-
pediment to the Minister implementing the undertaking is the
extent to which the Public Sector Management Act 1994 pre-
vents him from doing so. As previously noted, the power of
the Minister under s.7(2) of the Education Act, 1928 is un-
constrained by a legislative requirement to observe part 3 of
the Public Sector Management Act 1994. The Minister is able
to appoint employees other than public service officers of the
Education Department as he sees fit. I would be quite ready to
conclude that the Minister should have regard to the princi-
ples set down in the Public Sector Management Act 1994 and
that those principles would caution against appointing a per-
son as a ministerial employee in the Education Department
based only upon the person�s length of service. However if
the Public Sector Management Act 1994 itself enables the ap-
pointment of a person as a public service officer by order of
the Public Service Arbitrator, I find it difficult to reach a con-
clusion that the appointment of ministerial employees by or-
der of the Public Service Arbitrator arising from proceedings
such as this is not similarly open. I note that the Industrial
Relations Act, 1979 applies to and in relation to matters dealt
with by the Public Sector Management Act 1994 unless that
latter Act specifies otherwise (s.6(2)). In the issues raised in
this matter, it does not specify otherwise. I therefore find that
the Public Service Arbitrator may, by order made under the
Industrial Relations Act, 1979 order the appointment of em-
ployees of the Education Department. A similar such order
was issued by a constituent authority of the Commission in
earlier, unrelated, proceedings (SSTU V Minister for Educa-
tion (1994) 74 WAIG 3153, and the subsequent appeals (1995)
75 WAIG 843 (FB), 2677(IAC)). I accept that the issue of the
Public Sector Management Act was not raised in that matter
but on the conclusions reached by me in this matter, while
that Act may affect the ability of an employing authority to
appoint persons other than in accordance with that Act, I do
not find that that Act removes the power of the Public Service
Arbitrator to make an order to that effect. Indeed, as I have
stated, s.64(1) is expressly subject to that power. I therefore
find that the Public Service Arbitrator may by order require
the Minister to implement its undertaking and appoint the
persons covered by the letter of the 28th March 1996.

I turn then to consider whether the Public Service Arbitra-
tor ought, as a matter of equity, good conscience and substan-
tial merit make the orders as sought. There are public policy
implications here. The general principles of the Public Sector
Management Act envisage the appointment of persons in ac-
cordance with approved procedures. The Commission should
not, by its order, require a person to act contrary to that Act.
This is by reason of a public policy to discourage persons
acting contrary to the law. But, as the High Court recently
observed, once we are in the realm of public policy, we are in
a rather shadowy world (Nelson v Nelson (1995) 132 ALR
133 per Toohey J at 178). There is more than one public policy
operating here. There is, in this case, a further public policy of
ensuring that parties to an industrial matter adhere to the bar-
gains that they have freely entered into. The undertaking to
appoint ministerial employees was given on behalf of the Min-
ister in settlement of an industrial dispute concerning the claim
for an enterprise bargaining agreement. The undertaking given

was accepted by the CSA as part of the consideration of agree-
ing to the Enterprise Bargaining Agreement.

It ought go without saying that the emphasis in industrial
relations upon parties negotiating and concluding agreements
places the credibility of the parties to the negotiations firmly
on the agenda. If the undertakings given on behalf of the Di-
rector General and the Minister are not able to be fulfilled
then the credibility of the Department (and thus the Director
General and the Minister) is thereby damaged. A deal is a deal.
The parties have not submitted to the Public Service Arbitra-
tor what they regard as the consequences for the EBA itself if
part of the consideration given by the Department to secure
the consent of the CSA to the EBA is not honoured. In my
view, the Public Service Arbitrator should be slow to allow a
party which freely gave an undertaking in part settlement of
an industrial dispute from resiling from that undertaking. In
that context I note that the undertakings given were given prior
to the advice being received from the Crown Solicitor�s Of-
fice. I conclude therefore, that the equity, good conscience
and substantial merit lies in the Public Service Arbitrator, in
the circumstances of this case, making an order as sought.

It follows from the above that the CSA is entitled to an or-
der from the Public Service Arbitrator requiring the respond-
ents to this application to forthwith appoint the persons covered
by the undertakings given by them respectively in accordance
with those undertakings. I note that the order sought by the
CSA contains a definition of continuous employment. How-
ever, the undertakings given did not contain any definition.
The definition claimed was not the subject of separate argu-
ment and I am unaware of the extent that the definition is
agreed. As the order to issue is to require the undertakings to
be implemented, I have not included the definition. If the par-
ties agree to its inclusion, it will be included in the order.

The Minute of a Proposed Order now issues.
Appearances:  Mr F. Furey on behalf of the applicant.
Mr D.J. Matthews (of counsel) and with him Ms H. Syme

appeared for the respondents.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and
The Honourable The Minister for Education

First Respondent.
Director General, Education Department

Second Respondent.

No. PSACR 39 of 1996.

PUBLIC SERVICE ARBITRATOR A.R. BEECH.

19 February 1997.

Supplementary Reasons for Decision.
THE PUBLIC SERVICE ARBITRATOR: At the conclusion
of the speaking to the minutes only one matter remained that
was not able to be dealt with during the course of the proceed-
ings. The issue is whether the undertaking give by the Depart-
ment in relation to ministerial employees is restricted to Level
1 employees only. The respondent indicates that it was, be-
cause the undertaking given was that the �same criteria� ap-
plied to both ministerial employees and public service officers.

The Civil Service Association of Western Australia Incor-
porated however, argues that the undertaking given in rela-
tion to ministerial employees contains a qualification which
only relates to the period of continuous employment.

I have re-read the transcript in this matter and have also
taken into account, after notifying the parties of my intention
to do so and giving them an opportunity to be heard, the sched-
ule attached to the originating application in this matter and
the correspondence between the parties which was submitted
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in support of that application. In my view it is quite clear that
both parties have dealt with the undertaking in relation to min-
isterial employees on the basis that it applied to Level 1 em-
ployees only and I find accordingly.

I also take into account the comment made by Mr Furey
during the course of the hearing (transcript p.70) wherein he
stated that the order sought in these proceedings applied to
Level 1 employees only. I do add that, if the other documenta-
tion to which I have referred was not so clear, then Mr Furey�s
comment by itself may not be determinative given that the
comment to which I have referred was made at a time when he
was drawing my attention to issues relating to public service
employees. However, for the reasons I have given the order to
issue in relation to ministerial employees is restricted to level
1 employees as it is in the case of public service officers.

The order now issues.
Appearances:  Mr F. Furey on behalf of the applicant.
Ms H. Syme and with her Mr E. Barlow appeared for the

respondents.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and

The Honourable The Minister for Education

First Respondent.

Director General, Education Department

Second Respondent.

No. PSACR 39 of 1996.

PUBLIC SERVICE ARBITRATOR A.R. BEECH.

19 February 1997.

Order.
HAVING heard Mr F. Furey on behalf of the applicant and
Mr D.J. Matthews (of counsel) and with him Ms H. Syme on
behalf of the respondents, the Public Service Arbitrator, pur-
suant to the powers conferred on it under the Industrial Rela-
tions Act, 1979 hereby orders:

(1) THAT the Honourable the Minister for Education
grant permanency to temporary level 1 ministerial
employees employed in schools continuously for at
least two years.

(2) THAT the Director General, Education Department
grant permanent level 1 status to all contract and
temporary public servants with two years� continu-
ous service.

(Sgd.) A.R. BEECH,
[L.S] Public Service Arbitrator.

 WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

 and
The Honourable The Minister for Education

First Respondent.
Director General, Education Department

Second Respondent.
No. PSACR 39 of 1996.

PUBLIC SERVICE ARBITRATOR A.R. BEECH.

 21 February 1997 .

Correcting Order.
WHEREAS the Public Service Arbitrator issued an Order in
the above matter on the 19th day of February 1997;

AND WHEREAS an error occurred in the Order;
NOW THEREFORE, I the undersigned, Public Service Ar-

bitrator, pursuant to the power conferred on me under the In-
dustrial Relations Act 1979 hereby issue the following
correction�

THAT the Order in this matter dated the 19th day of
February 1997 be corrected by deleting Orders (1) and
(2) of the Order and inserting in lieu thereof the follow-
ing text:

(1) THAT the Honourable the Minister for Edu-
cation grant permanency to temporary Level
1 ministerial employees employed in schools
continuously for at least two years.

(2) THAT the Director General, Education De-
partment grant permanent status to all Level 1
contract and temporary public servants with
two years� continuous service.

(Sgd.) A.R. BEECH,
[L.S] Public Service Arbitrator.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Western Australian Prison Officers� Union of Workers

and
The Hon. Attorney General (First Respondent)
and Ministry of Justice (Second Respondent)

No. CR 330 of 1996.
COMMISSIONER J. F. GREGOR.

3 February 1997.
Reasons for Decision.

THE COMMISSIONER: On the 25 October 1996 the WA
Prison Officers� Union of Workers (WAPOU) applied for a
conference pursuant to section 44 of the Industrial Relations
Act 1979 (the Act), to resolve a dispute between the WAPOU
and the Ministry of Justice (MOJ) concerning human immuno-
deficiency virus (HIV) risk management in prisons. The
application advised that the MOJ policy denies prison officers
the right to know or be officially informed of the medical status
of HIV positive prisoners. This was said to place prison officers
at an unacceptable level of risk and raises issues concerning
occupational health safety and welfare, security, duty of care
and legal liability.

The Commission responded to the application by convening
a conference which took place on the 4 November 1996. Parties
were asked to consider a number of suggestions designed to
assist in the resolution of the dispute. At the conference the
Commission requested an assurance from the MOJ that
integration would not take place until the appropriate training
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and equipment had been conducted and supplied; the assurance
was given. A further conference to discuss the issues took place
on the 25 November 1996. At the conclusion of that conference
the matter had not been settled between the parties and at their
request were referred for hearing and determination.

The schedule to the Memorandum of Matters for Hearing
and Determination delineates the matter to be determined in
the following terms:

�The right of employees in prison operations to be ad-
vised of the identification of persons who are known to
carry blood borne communicable diseases, taking into
account the responsibilities imposed upon prison offic-
ers under the Prisons Act to handle such information.

When the matter came on for hearing on 12 November 1996,
Mr J Long of Counsel who appeared for the WAPOU sought
leave to amend the description of the matters to be determined.
The amendment was not opposed by Mr A Sefton of Counsel
who appeared for the respondents and the Commission allowed
the amendment. In its final form the matter for determination
is as follows:

�The right of employees in prison operations to be ad-
vised of the identification of persons who are known to
carry blood borne communicable diseases, taking into
account the responsibilities imposed upon prison offic-
ers under the Prison�s Act to handle such information.
The Applicant seeks the following relief:

1. An order that the Ministry of Justice be required to
provide information identifying the diagnostic sta-
tus of any prisoner with blood borne communicable
disease to Unit Managers employed in Western Aus-
tralian prisons.

2. Further, an order that Unit Managers be empow-
ered to authorise the disclosure of information to
Prison Officers within the management team and
subject to the requirement that the information is
given solely for the purpose for providing for the
welfare of the prisoner or the management, control
and security of the prison in which the prisoner is
being held.

3. Such other orders or relief as the Commission deems
appropriate.

The matter was heard on the days of the 12 and 16 December
1996. The hearing continued on the 15 January 1997 when at
conclusion of the proceedings the Commission reserved its
decision. During the hearing a large volume of evidentiary
material was placed before the Commission in the form of
various documents and the viva voce evidence from eight
witnesses, three on behalf of the WAPOU and five on behalf
of the Respondents.

To put these Reasons for Decision in context it is necessary
to recite some of the history which is relevant to the Matters
for Determination. The recitation of the early history will show
some concentration upon the experience with the handling of
HIV positive prisoners within Western Australian prisons. For
the purposes of this case it should be noted that the parties
before the Commission in conference and as reflected in the
description of the matter for arbitration, preferred to deal with
the range of diseases which are susceptible to blood borne
communication. In this case they are Hepatitis B, Hepatitis C
and HIV.

According to the evidence, prior to 1985 the MOJ was
experiencing difficulties with management of HIV positive
prisoners. In 1985 an AIDS Standing Committee was
established. This was the initial response of the then Prisons
Department to a problem which had sprung up around Australia
on the issue of management of HIV prisoners. Potential
problems for prison systems in Australia had become
significant. The committee had representation from relevant
personnel in the Western Australian prison system such as
psychology, health, education and union.

It is also relevant that in addition to the common law, the
governance of prisons in Western Australia is prescribed in
the main by the Prisons Act 1981 and Regulations. The
Occupational Health Safety and Welfare Act of 1984 (OHSW
Act) is important too but there is also another set of rules
which have developed known as the Director General�s Rules.
The power for the making of these rules is unclear from the

evidence before the Commission. The Director General�s Rules
are not made in the sense that they are regulations approved
by parliament. From the evidence before the Commission it
appears though that the contentious rules made under the
Director Generals powers have always been approved by the
Minister of the day usually by the Minister signing the original
of the instrument which contains the rule.

The AIDS Standing Committee established in 1985
developed the first departmental policy on the issue and the
Director General�s Rule known as Rule 3Q was drawn up.
The rule has been refined over the years but essentially the
core elements of the policy were in place until July 1994 when
applications were made to the Equal Opportunity Commission
of Western Australia by way of two complaints from HIV
positive prisoners against the Respondents. Rule 3Q required
as a fundamental provision that the supervision of HIV
prisoners be by way of direct line of sight between the prison
officer and the HIV positive or AIDS prisoner. These rules
were made in the context that in 1985 the HIV phenomenon
was fairly new. There were predictions being made that prisons
could be incubators of the HIV virus. In prisons in Western
Countries there were serious concerns about the potential for
a major epidemic. The persons who drew the policy in 1985
were facing something that was essentially an unknown
quantity at that time. They did not have any idea about the
number of cases that might occur or the extent to which in fact
prisons may be incubators. From the content of Rule 3Q it is
apparent that the view was formed that the approach to the
problem should be cautious and careful.

In general terms the management regime under Rule 3Q,
which was titled Prisoner Infectious Disease Management
Procedures, dealt with various aspects of the care and
management of prisoners who were either suspected or
confirmed as having a serious infectious disease. Rule 3Q
required all male HIV prisoners to be placed at Casuarina
Prison, a maximum security prison. There to be accommodated
in an Infectious Diseases Unit later called a Special Care Ward,
in the prison�s infirmary. In broad, Rule 3Q required that HIV
positive prisoners be treated as a special segregated group, be
accommodated in the Infectious Diseases Unit subject to close
supervision when outside the unit and restricted in the
movements and activities within the prison moreso than any
other prisoner.

As mentioned earlier, 1994 the Equal Opportunity
Commission (EOC) of Western Australia dealt with two
complaints from HIV positive prisoners against the application
of Rule 3Q to them (the Complainant and the Complainant v.
State of Western Australia (1994) EOC92-610). The result of
the hearing of those complaints was that the Equal Opportunity
Tribunal found that the complainants had been discriminated
against because on the ground of their impairment they were
confined in accordance with the management regime set out
in Rule 3Q. As a result of that decision the Equal Opportunity
(Infectious Diseases) Regulations 1994 WA were made. The
effect of the regulations was to exempt the State and MOJ
from the operation of the Act for six months ending in June
1995. The effect of the Regulations provided immunity for
the respondents for a six months period during which they
would review and implement new policy. In August 1994 on
the application of the Respondents an exemption from the
operations of various provisions of the Disability
Discrimination Act 1992 (Cth) (DD Act) was granted for a
period of three months. The purpose of the exemption was to
allow the prison authorities to rectify the situation that had
been held to be discriminatory by the Equal Opportunity
Tribunal in Western Australia. In 1996 there were a further
complaints lodged against the Respondents in these matters
which were subject to hearing before the Human Rights and
Equal Opportunity Commission (Cth) (HREOC) during March
and May 1996. In November 1996 the HREOC published its
decision in which a series of findings were made that the
complaints were substantiated. In short the conduct of the
Respondents in this matter had been in breach of the DD Act.

In the meantime in particular in 1991, a consultative
committee to deal with blood borne communicable diseases
had been established by the MOJ to examine the management
of HIV prisoners within the prison system. It had a charter to
develop training for prison officers and staff and education
programmes and packages for prisoners. Although the
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committee deliberations extended to HIV only in the first
instance, they extended later to Hepatitis B, Hepatitis C and
TB. According to the evidence before the Commission that
litigation in 1994 before EOC and the HREOC was underway
was known to members of the committee. Rule 3Q had been
subject to amendment but had not been replaced. For instance,
training packages for prisoners and prison officers had been
developed to reflect the outcomes of the HREOC enquiries
and an officer had commenced writing a draft for a new
Director General Rule 3Y. That draft was placed before a new
consultative committee which included persons such as the
Director of Prisons Operations, the Acting Executive Director,
the Director of Health Services and union representatives.
Drafts of the policy were also sent to the Crown Law Office.

In due course a draft Rule 3Y to replace Rule 3Q was
reviewed and approved by a range of senior officers within
prison operations. Exhibit L4 contains a copy of the draft Rule.
The exhibit indicates that the Rules have been reviewed and
approved by the Senior Assistant Crown of Counsel, the Acting
Director of Corrective Services, the Manager of the Intelligence
Unit and the Acting Director of Prison Operations. There was
not complete unanimity. The document contains a notation
against the name of Dr David Bockman, the Director of Health
Services. The notation reads:

�I am not prepared to endorse this in its present form. I
have prepared an alternative draft instead. It is my belief
that the alternative draft is a more honest reflection of
both the medical requirements and IR discussions that
have taken place already.� (Exhibit L4)

It was this failure to agree to the document by the Director
of Health Services which caused a delay to occur from them
on. According to the evidence this was because the then
Director of General of Prisons, Mr Grant, had said the rule
would be only introduced when there was consensus.
According to the evidence the health representatives on the
committee absented themselves from a number of the meetings
held on to the drafting of Rule 3Y and instead drafted their
own version of Rule 3Y. In the hearing this draft was referred
to as the �medical draft� and created a management regime
which was very much medically orientated. Unfortunately the
draft approved by the majority of senior management, and
one WAPOU member was known as the �union draft�. It
certainly was not a union draft although the WAPOU was party
to it.

The person occupying the office of Director General of
Prisons changed. An Acting Director General who was an ex-
medical practitioner was appointed. Soon a new medical
orientated draft and was presented, fait accompli, after having
being signed by the Minister. It was this document that is the
centre piece of the dispute between the parties and is before
the Commission. (Exhibit L8). The document is in two parts.
The first, HIV Risk Management in Prisons and the second,
HIV Confidentiality Protocol. The second part of the document
has the hallmarks of a legal drafting in that the language in it
is not that which would be easily understood in a prison setting.

I now examine the occupational health and medical evidence
which has been presented to the Commission during the course
of the hearing. There is a Code of Practice relating to Hepatitis
B And HIV/AIDS in the Workplace (the Code of Practice).
The Code of Practice is made against the following legislative
background. The OHSW Act provides for the promotion,
cooperation and administration and enforcement of
occupational health safety and welfare in Western Australia.
The Act places duties on employers and employees, self
employed persons, manufacturers, designers, importers and
suppliers. There is an emphasis on prevention of accidents,
injuries and disease. The OHSW Act is supported by a further
tier of statute, commonly referred to as the Regulations together
with lower tiers of non statutory Codes of Practice and
Guidance Notes. The Regulations have the effect of spelling
out specific requirements of the OHSW Act and are
enforceable. The Code of Practice is defined in the OHSW
Act as a document prepared for the purpose of providing
practical advice on prevention strategies and means for
achieving any code, standard rule, provision or specification
relating to occupational health safety or welfare in Western
Australia. The Code of Practice does not have the same legal
force as a regulation and a breach of the Code and it is not
sufficient reason of itself for prosecution under the Act.

The Code of Practice presented to Commission in Exhibit
L7, relates to practical guidance and strategies to reduce the
exposure of persons in the workplace to Hepatitis B, HIV
infections and AIDS related diseases. There was evidence given
to the Commission by Mr R Bryant and Dr B Dare who are
both members of the Occupational Health Safety and Welfare
Commission, Dr Dare having the responsibility of providing
expert advice in areas relating to blood borne communicable
diseases. A committee of which Dr Dare and Mr Bryant are
members is currently working on a replacement to the Code
of Practice which is before the Commission (Exhibit L7) and
which had been accepted by the Minister for Labour Relations
the Hon. Graham Keirath, MLA. In accepting a
recommendation that Code of Practice issue the Minister acted
in accordance with the powers vested in him by S57 of the
OHSW Act.

In broad the Code of Practice deals with the health effects
of the relevant diseases, measures for cooperation and
consultation, suggestions concerning prevention and control
procedures and protective measures all of which have relevance
to the proceeding before the Commission. It deals with
occupations at risk and potential risk. In the first group are
people who work in health care facilities including hospitals,
outpatient clinics, medical centres, blood banks, laboratories,
doctors surgeries and health centres. In the current Code of
Practice the occupations at potential risk include sanitation
plumbing workers, acupuncturists, tattooists, ear piercers, hair
removers, police officers, fire fighters, ambulance personnel,
prison officers, emergency first aid providers, pool attendants,
lifesavers and life guards. According to the Code of Practice
there are employer responsibilities under the Equal
Opportunity Amendment Act 1988 EO (Act) which provides
that employers must not discriminate against an employee on
grounds of impairment, in this case with Hepatitis B or HIV/
AIDS in the workplace. Employees with Hepatitis B or HIV/
AIDS should be treated in the same manner as any employee
with a non related illness eg: Cancer, heart disease. While any
information pertaining to an individual�s Hepatitis B or HIV/
AIDS status is to be kept confidential, health care workers
and emergency service providers who may become infected
with Hepatitis B or HIV/AIDS have special obligations in
relation to risk to others and require special advice on their
obligations in the workplace.

The Code of Practice refers to the principle of universal
precautions, now known as standard precautions, which are
intended to prevent infection by parenteral eg: inoculation,
mucus membrane eg: splash into the mouth; conjunctival eg:
splash into the eyes; non-intact skin eg: contamination of cut
on the hand. The concept of standard precautions requires
application to all persons being treated to protect workers from
known and unknown pathogens in persons under care. The
main principles of standard precautions are:

� handwashing after any contamination of hands;
� care of intact skin;
� protection of damaged skin by covering of water-

proof dressing or gloves;
� proper handing and disposal of sharps; and
� good hygiene practices to prevent most infections.

According to the evidence of Mr Bryant and Dr Dare there
were discussions during the deliberations of the committee
dealing with a replacement Code of Practice to the current
Hepatitis B and HIV/AIDS in the workplace protocol. A major
difference in the new Code of Practice that the committee has
agreed, subject yet to approval of the Minister under section
57 of the OHSW Act, is that the confidentiality net which is
set out in the existing protocol be extended to include prison
officers. In addition to his viva voce evidence Dr Dare provided
a report which he had prepared at the request of the
Respondent. The report (Exhibit S2) includes a summary which
identifies the major principle for managing occupational health
safety and welfare in the workplace. That principle involves
the basic steps of hazard identification, risk management and
risk control and is embodied in the OHSW Regulation 3.1.

In this report Dr Dare refers to the use of standard precautions
and makes the comment:

�Definite safe work practices obviously need to be de-
veloped to minimise the risk of infection with a blood
borne virus, but I consider the need to know the effective
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status of a prisoner is not part of the safe work practices
or control strategies.�

This statement is at odds with the proposed new Code of
Practice for Hepatitis B and HIV/AIDS. As indicated
previously the new code extends the confidentiality net to
include prison officers. When questioned on the matter Dr
Dare said that he agreed to the change in an effort to achieve
consensus. When the new code is approved, if it is approved
in the form presented to the Commission the people to whom
it is directed, that is employers, employees, self employed
persons, manufacturers, designed, importers and suppliers will
be guided to regard prison officers among those who should
be included in the confidentiality net.

The Commission also heard evidence from Dr David W
Smith who is a Clinical Microbiologist/ Virologist, Clinical
Director, Department of Microbiology and Infectious Diseases
at the Western Australian Centre for Pathology and Medical
Research. In addition to his verbal evidence he submitted a
report (Exhibit S1) in which he described how major blood
borne infections can be transmitted. He dealt with the risks of
transmission from needlestick injury and made comparisons
on the rates of transmission from a needlestick injury between
Hepatitis B, Hepatitis C and HIV. He made the point that there
is little evidence that health care workers have a higher
prevenance of infection than the general population with the
exception of some subgroups with frequent exposure to blood.
He defined the �window period� for infection and described
the policy of health care institutions concerning universal blood
and body substance precautions. In his view there is no
requirement to know who is infected apart from in
circumstances where there has been a known incident of
exposure. This policy was said to protect health staff while
maintaining the confidentiality of the person. He opines that:

�It should be able to be applied in the prison setting and
produce the same outcomes.�

Evidence was also received from Dr Lewis Marshall,
Medical Co-ordinator, Communicable Diseases Control
Programme for the Health Department of Western Australia.
In his role as Medical Director of Communicable Diseases
Control Programme and Clinical Assistant in Venereology at
Royal Perth Hospital, Dr Marshall has duties which include
control of communicable diseases in a particular blood borne
viruses. He gave evidence concerning the relative efficiency
of the transmission of HIV, Hepatitis B and Hepatitis C. He
told the Commission that Hepatitis B is the most infectious
agent and is estimated to be some 10 times more infectious
than Hepatitis C which in turn is 10 times more infectious
than HIV. He said the real risk of transmission is obviously
dependent on the number of factors which would need to be
determined in each particular case. He advised that the National
Health and Medical Research Council and Australian National
Council on AIDS have released documents outlining guidelines
for the prevention of transmission of infectious diseases. Those
guidelines set out that standard precautions should be the
primary basis for preventing occupational HIV transmission.
Dr Marshall passed some opinions, according to the cross
examination apparently not on the basis of his medical
experience, concerning occupational health and safety laws.
Dr Marshall said of confidentiality the concept was a
cornerstone of medical practice and that a patient�s medical
status is only disclosed to those who need to know so that
patient care can be maximised. This meant that the prison
medical team would need to know the HIV status of particular
prisoners as would the institution�s Superintendent so that
appropriate arrangements can be made for management of the
prisoner. He opined that revealing the status of the prisoner
could lead to discrimination and for that prisoner to be denied
access to facilities and freedom of movement. Such a prisoner
could, according to Dr Marshall, also be subject to violence if
other prisoners become aware of his medical status. He was
also of the view that breaching confidentiality by revealing
the medical status of prisoners is not only discriminatory but
provides no protection for the prison officer, in fact it may be
a detriment.

The general position of the WAPOU as communicated by
its witnesses in these proceeding is that the it recognises and
acknowledges that confidentiality is a contentious and central
issue. It is the WAPOU position that it was not necessary for

prison officers to be fully aware of the precise medical status
of a prisoner who may have a blood borne communicable
disease. The WAPOU has changed its position of recent times.
It does not seek to have information as to the precise medical
status that is whether a prisoner has HIV/AIDS or not. All
that is necessary is that prison officers who have responsibility
for management of a prisoner under the Unit Management
regime know that the prisoner has a blood borne communicable
diseases. It acknowledges that there has been much debate
around the problem of confidentiality particularly concerning
prison medical staff providing information to other staff
employed in a prison about a prisoners medical condition.
The WAPOU recognises the prison medical staff and medical
officers have ethical obligations which may not have legal
force, but are obligations nevertheless. These obligations are
specified in protocols issued by bodies such as the Australian
Medical Association in its policy on AIDS published in June
1991.

The WAPOU says that the relationship between a prison
officer and a prisoner is different to that of a health care worker
and a patient. Health care workers are, for the most part,
working with people who are seeking help and assistance and
attending the clinic or hospital voluntarily. Prisoners are not
in prison voluntarily and suffer the frustration of being isolated
from families, emotional turmoil and anger. This can and has
in the past, manifest into violent outbursts either towards other
prisoners or prisoners officer as authority figure and in some
cases self mutilation. Violence outbursts provide the ideal
opportunity for the transmission of the disease notwithstanding
that there has been training in standard precautions and all the
necessary equipment is available. It was argued that there is
already disclosure to health care personnel who are treating
patients. Health care workers who have direct care of a patient
are entitled to look at the medical notes and if that be true, and
it is says the WAPOU, the same level of disclosure should be
provided to prison officers who under the Prisons Act have a
statutory obligation for the welfare of prisoners and who as
people have a right to the same level of protection as afforded
to health care workers. Currently prison officers are advised
of a prisoner�s medical conditions such as heart problems,
diabetes, epilepsy, Hepatitis B and C and mental disorders.
This is done so that a proper and appropriate management
strategy can be put in place not only to protect a prisoner but
other prisoners and prison officers.

The evidence of Senior Prison Officer Anderton was that in
the past at Canning Vale Prison information concerning the
medical condition of prisoners was noted on the muster boards.
A prisoner with a particular disability or illness had a tag which
identified that illness. Those tags included identification of
Hepatitis B and Hepatitis C status prisoners. Mr Anderton�s
further evidence concerned the need for the prison officer to
know about the medical status of prisoners to enhance their
management under the Unit Care Management system, a
system of operation which is practice within the Western
Australian prison systems. Under that system the Unit
Managers and Prison Officers have direct interaction with
prisoners. It is important for the Unit Manager to make proper
decisions, for instance, about whether he will double bunk
prisoners or provide them with particular assistance by way
of extra blankets and other administrative matters. Mr Anderton
said that under the proposed protocol, prisoner management
of prisoners with a blood borne communicable disease would
be the sole responsibility of the Superintendent. According to
Mr Anderton such a detailed management role for a
Superintendent involving an individual prisoner would be
extremely difficult to work given the 24 hour coverage which
is provided in the unit, against the availability of the
Superintendent who usually works day shift.

The evidence of Mr Anderton was supported by that from
Mr Krikstolaitis, a long serving Prison Officer who is a member
on the drafting committees established to deal with blood borne
communicable diseases. Concerning the confidentiality
concept he said that confidential information comes to prison
officers in many forms. It includes data such as the type and
nature of offence, home addresses, family and other personal
information. All of those matters are regarded as confidential.
Information on the medical status comes through the computer
system so that if a prisoner has diabetes, epilepsy, psychological
or heart problems which require constant medication or extra
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supervision, that can take place. The prison officer involved
in the unit management of a prisoner is aware of medical status
so if there a collapse then the right type of first aid can be
given. Insofar as confidentially as concerned Mr Krikstolaitis
made it clear that prisoner regulations are specific about
disclosure, severe penalties can be prescribed for prison
officers who breach confidentiality. His evidence was that in
his 151/

2
 years as a prison officer there is no example in the

Western Australian prison service of an officer being charged
for making disclosures.

Concerning the role a superintendent might play under the
proposed protocol Mr Krikstolaitis said that there are potential
management problems if prisoners with a blood borne
communicable disease are only going to be dealt with by the
Superintendent. For example Mr Krikstolaitis said if he
promised a single cell to a prisoner and if that promise is not
fulfilled it would create speculation. Speculation leads to
rumour, innuendo and people acting under a basis of ignorance
rather than information. He said it is fundamental to the
WAPOU position that all prisoners should be treated the same
whether they have blood borne communicable diseases or not.
If a prison officer has knowledge he can make a decision which
is sound because he will not be acting under ignorance.

The WAPOU expressed the concerns that prison officers
have on the possibility of infection. The Commission was told
that there are currently nine officers awaiting the outcome of
blood tests after various incidents in the prisons which have
given rise to the fear of contamination. Evidence was given
concerning a prisoner who uses blood as a weapon by cutting
his mouth and lips and spitting on prison officers. Evidence
was also given of a prison officer who had a fear of
contamination after being bitten by a prisoner. He had to
undergo an 18 month period of blood testing. This occurred
soon after he and his wife had a child. He did not pick his
child up during that period nor did he have normal relations
with his wife for the whole of that time. This caused great
stress on his marriage and still caused him personal anguish.

The submissions on behalf of the WAPOU made by Mr Long
of Counsel are under four limbs. He first stressed the legal
basis for the requirement to identify prisoners with blood borne
communicable diseases. He said that prison officers have a
duty of care to prisoners and other prison officers. The scope
of that duty is determine by a reference to the common law
relevant, statutory provisions and policies and procedures that
apply within the prison service. Section 12 of the Prisons Act
1981 provides certain statutory duties to be discharged by
prison officers. There is a requirement for prison officers to
maintain security and report to the Superintendent any matter
which may jeopardise the security of the prisoner or the welfare
of the prison officers. Prison officers do not escape the duty
of care imposed on employees under S20 of the OHSW Act
which requires that an employee take responsible care to ensure
his own health and safety at work and to avoid effecting the
health adversely of others.

There is also a duty for prison authorities to provide a
working environment for officers which does not expose them
to hazards. Again the OHSW Act is relevant, in particular S19
which sets out the duty of care of an employer. That duty
requires the employer to identify hazards, assess the risk
including the possibility of injury or harm and then control
that risk. It is the WAPOU submission that the presence of
prisoners with blood borne communicable diseases does
constitute a hazard as it is defined in S3 of the OHSW Act. It
is not practical to remove that hazard from the workplace but
it is the employers responsibility to provide confidential
information so that the risk of injury posed by the hazard is
minimised and reduced.

Insofar as the policy framework is concerned; Director
General�s Rule 3Y sets out the procedures to be applied to the
management of prisoners who are suspected or confirmed of
having an HIV positive status. The draft policy was in fact
intended to apply to prisoners with a range of blood borne
communicable diseases. That draft policy was approved by
members of the consultative committee with the exception of
those from the health sector who drafted their own policy.
The terms of the draft Rule 3Y do not offend against existing
laws.

Mr Long submitted that there are operational reasons that
support the WAPOU application. Prison officers in Western
Australia are assigned management responsibilities under the
unit management system. Even though the system does not
operate as fully as was intended, the concept is still in place so
that a unit management team has total responsibility for custody
and care for prisoners under their control. The evidence is
that unit managers have been involved in the formulation and
implementation of appropriate case management strategies
from prisoners. From that view point it is desirable that they
be provided with information identifying prisoners with blood
borne communicable diseases to allow them to more properly
execute day to day management. There are a number of
examples of prison behaviour which make clear the desirability
of providing the information. Operationally it is not appropriate
for confidential information to be the main preserve of
superintendents who are only physically present in the prison
for 23% of the working time in any year. Good operational
practice requires confidential information be provided because
it helps effective implementation of unit management by
ensuring prison officer autonomy. It removes the perception
that prison officers cannot be trusted with sensitive and
confidential information and it will allow for the development
of more appropriate protocols which acknowledge the
operational need for prison officers to have access to
confidential information.

Standard precautions they do not eliminate the risk posed
by prisoners with blood borne communicable diseases. In some
cases it may not be appropriate for prison officers to apply
standard precautions in respect of all prisoners. On the other
hand depending on circumstance it may be appropriate for
precautions to be imposed which are additional to standard.

Insofar as confidentiality is concerned, R 22 of the Prison�s
Regulations 1982 prohibits a prison officer making any
comment concerning any prison officer, prison or prisoner or
using any information gained or conveyed to him as part of
his prison service except in the discharge of his duties or with
written approval. A breach of that section is a disciplinary
offence which could lead to dismissal. The operational
requirements of Western Australian prisons have historically
required prison officers be provided with access to confidential
information about prisoners including medical status.
Notwithstanding this, there has been no instance of a prison
officer being charged with wrongfully disclosing that
information. It is the WAPOU submission that in the context
of the prison environment it is not appropriate to view a
prisoner with a blood borne communicable disease as a patient.
The ethical considerations that may arise for medical
practitioners with a duty of care towards a patient do not arise
in the prison setting. In any event there is no legal impediment
which has prevented or would prevent confidential information
being released to prison employees other than medical
practitioners.

The Respondents position in this case is that the matter in
dispute is the question of whether or not by disclosing to Unit
Managers and certain prison officers within the prison system
that prisoners under their control have blood borne
communicable diseases will be enhancing the safety of those
officers. The Respondents position is that the evidence is clear
that such disclosures can in no way be seen as assisting the
safety of prison officers and once that is established all the
other arguments fall away. The issues relating to unit
management and welfare do not have substance and any event
there is doubt whether the Commissions is jurisdictionally
competent to deal with those matters because they may not
address industrial disputes between employers on the one hand
and employees on the other.

There is difficulty in identifying with accuracy those who
do have blood borne communicable diseases because of
window period for HIV and Hepatitis C and the turnover of
people through the prison itself. Therefore the starting point
to approaching the question of a safe system of work and
minimising the risk of exposure to the diseases is to adopt
standard precautions. Imbedded in the concept of standard
precautions is the fundamental principle that every person
within the prison system must be treated as being a potential
carrier of a blood borne communicable disease. If that is done
there will be a minimisation of the risk of exposure. On the
evidence both from witness for the Respondent and the
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WAPOU there are no difficulties in applying standard
precautions. The key, according to Mr Sefton, is education
because unless prison officers are properly educated and have
a real understanding of standard precautions they will
misconceive the risks and will not act appropriately when
exposed to blood or bodily fluids from a prisoner.

Mr Sefton said that the WAPOU case appeared to rely on
the general belief of forewarned is forearmed but the case falls
because it does not address how, having the knowledge of the
actual HIV or Hepatitis status will enable prison officers to
take any other precautions or act in someway differently to
minimise a risk. That is because as a matter of logic it must be
concluded that standard precautions is the best system to
minimise risk to both officers and prisoners. Mr Sefton
dismissed the argument of the WAPOU concerning violence
and blood exchange resulting in those circumstances on the
basis that if the violence is spontaneous nothing can be done
in advance to minimise the effect. In any event there are a
range of different ways in which officers should respond in
those circumstances.

Mr Sefton reviewed the history of policy development,
noting that it was clear that the application of the system under
Rule 3Q was unlawfully discriminatory. Rule 3Y was never
accepted because the prison health services thought there were
some deficiencies in it. This lead to further consideration of
the health perspective and finally the new policy was adopted.
That policy is an appropriate one and the level of disclosure
which is permissible under it is appropriate in the context in
the prison environment. The 3Y policy permitted a greater
level of disclosure to prison officers which is now not
appropriate particularly in the light of the expert views about
transmission of this group of diseases. It is sufficient that the
superintendent is provided with information regarding the
medical status of a prisoner to allow that person to be dealt
with in conjunction with the medical services section. It is on
that view a conjoint decision with health input in terms of the
implication of the persons medical status and behaviour for
their management, as well as a senior official within the prison
finally deciding what is the appropriate management for the
person. There is justification and sound argument why the
superintendent might need to know. The policy has the benefit
of minimising the prospects that HIV status information is
disseminated willy nilly within the prison system. The MOJ
rejected the argument that a Unit Manager needs to know the
information to satisfy the welfare needs. That is far fetched
and an attempt to broaden the scope of the application without
any evidence to substantiate it. If a prisoner with a blood borne
communicable disease needed extra administration such as
bedding, pillows for instance, that can be dealt with by the
superintendent issuing a direction. The notion that unit
managers need the information to properly manage the prisoner
is a smoke screen for the true desire which was that officers
thought that they needed the information for their own safety.

It was submitted that there had been significant change from
the 1980�s with the introduction of unit management. This
had changed the role of the prison officer from a traditional
turnkey role by ensuring they accept more responsibility in
terms of daily dealing with prisoners. It was conceded that
prison officers do interact with prisoners and that is
encouraged, but it was wrong to extend that proposition to
one of total responsibility which was the underpinning
philosophy behind unit management when it was adopted in
the late 1980�s. There has been significant difficulties with
the concept over past years, not the least being the change to
twelve hour shifts. It was submitted that in circumstances where
above normal precautions needed to be taken the
superintendent would be able to instruct officers accordingly.
That would mean they would receive information in the context
of how they need to respond to deal with a particular prisoner.
They do not need to know what the medical status of the
prisoner is in those circumstances and it should not be up to a
prison officer to judge how they do or do not treat a person
differently. This of itself might lead to a situation which would
constitute a discrimination itself whether lawful or unlawful.
This could expose the Respondent to further actions under
the anti-discrimination legislation. The discrimination might
well be inadvertent but the effect on the Respondent would be
the same. Mr Sefton addressed the decisions of the EOC and
HREOC. I have not summarised his argument on those

decisions as I have drawn from his submissions in constructing
the narrative in the first part of these Reasons.

Mr Sefton attacked the evidence given by Mr Bryant on the
basis that he was the worker representative on Occupational
Health Safety and Welfare Council and supported the position
of the WAPOU, and was not an expert. Mr Sefton excused Dr
Dare�s complicity with the shape of the final draft on the basis
that one understands his position as chairman in trying to
achieve consensus. Dr Dare�s evidence before the Commission
was clearly different. He considered prison officers did not
need to know the information. His evidence should be accepted
and no weight should be given to the worksafe proposed code
of practice. Mr Sefton also attacked the evidence of Mr
Anderton concerning the sticker system for identification of
illnesses. He told the Commission that the evidence of Mr
Simpson should be accepted in preference as should the
evidence of Mr Vaughan as a Senior Prisoner Administrator
that prison officers are likely to be better protected by
implementing a system that does not involve general
dissemination of medical information particularly in the way
contemplated by the WAPOU.

What should be at focus in the case is the relationship
between employer and employee particularly in respect of
whether the employee would be adversely affected in the
relationship if the medical information was not given. It is
only if there potential adverse effect to their health through
not receiving the information that an industrial dispute arises.
There has been a lot of issues discussed during the hearing
about prison welfare which are not industrial matters and in
any event have no substance on the key point of safety.
According to Mr Sefton the expert view at the current time is
that the system proposed by the MOJ is appropriate and there
is no right whatsoever to a greater disclosure.

To a large extent the evidence of the Respondents from
medical sources relies upon the proposition that there can be
a legitimate comparison between the way that persons with
blood borne communicable diseases are handled in hospitals
and the prison environment. In addition, in his evidence Mr
Vaughan offered the view that prisons are microcosms of
society. This was in the context of the possibility of
transmission of confidential information by gossip and chit-
chat. In response to a question from the Commission
concerning the nature of populations in prisons, that is they
are not normal at all, they are special places, Mr Vaughan did
not fully recant his observation.

Neither of the parties lead evidence to the Commission
during the proceedings concerning the demography of the
prison population. In analysing the data before me I have
decided that I should explore whether there may be a difference
between the prison population and a population which might
be found in a hospital. For that purpose I conducted research
on the matter. Having decided to do, pursuant to S26(3) of the
Act, I advised the parties that I proposed to take into account
the matter of information which was not raised before me
during the hearing. I advised them that the information was
contained in the following documents:

Crime and Justice statistics for Western Westralia: 1995,
Ferrante & Loh, Statistical Report (1995): 1 January
1995�31 December 1995 published December 1996.

Ministry of Justice Statistical Report 1993�1994.

Criminological/Correctional Futures, a paper presented
to the National Conference on the Role of Employment,
Education and Training in the Criminal Justice System,
9-12 February 1992, McCotter, D.

Fax transmission of 30 January 1997 from Sex Offender
Treatment Unit (copy supplied to the parties).

By letter dated 30 January 1997 the Commission invited the
parties to make submissions arising from their perusal of the
documents. Those submissions were required to be filed by
5.00pm on 31 January 1997. As an assistance I also advised
them that my interest in the documents related to the description
of the prison population. Both parties advised that they did
not wish to make any submissions.

In a paper titled Criminological/Correctional Future
delivered to the National Conference on the Role of
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Employment, Education and Training in the Criminal Justice
System in February 1992 it is noted that:

79% of prisoners have less than 3 years of secondary
schooling;
65% of offenders are characterized by significant sub-
stance abuse problems;
62% of offenders lack the basic skills necessary for inde-
pendent living;
22% of all offenders are convicted of sex offences.
These statistics clearly show that prisons can be a bot-
tomless pit as far a s programme resources are concerned,
a majority requiring education, skills development train-
ing and treatment. By the time the offender arrives the
effects of social and/or educational deprivation are well
entrenched. Furthermore, the worst place to try and ad-
dress the social and educational needs of an individual is
in a prison.

In the Ministry of Justice Statistical Report 1993-1994 in
the table Census Of Prisoners On The Night Of 30/06/94, By
Prison Age, Sex And Aboriginality and the Census Of Prisoners
On The Night Of 30 June 1994 Showing Educational
Qualifications, the following critical figures can be calculated.

63% of prisoners are aged between 20 and 34
95% of prisoners are male
32% prisoners are aboriginal
75% of prisoners have less than 3 years secondary edu-
cation
40% of prisoners are unskilled

The Crime and Justice Statistics for 1995 contain information
relating to the number of sex offences. This does not give a
true impression of the number of sex offenders that are
concerned. Information concerning the number of offenders
was obtained from the Sex Offenders Treatment Unit, (see
faxed letter dated 30 January 1997). According to the
information received by the Commission from the Unit there
are approximately 23% of prisoners in jails who have been
convicted of offences of a sexual nature. The number of
convicted sex offenders has been rising over the past decade
from a level of approximately 11%.

It is against the background of all the evidence that I have
summarised above and additional information collected post
the hearing that I make my analysis of the matters for
determination.

Mr Sefton mentioned, almost in passing, that there may be
some jurisdictional difficulties with the Commission dealing
with some of the information before it. He qualified the
suggestion of jurisdictional difficulty to say that if safety issues
were involved clearly there was no jurisdictional impediment.

The Commission in Court Session dealt with jurisdictional
issues in Amalgamated Metal Workers and Shipwrights Union
of Western Australia and Others, v. Robe River Iron Associates
(1987) 67WAIG 2 @ 24. In my Reasons for Decision I
reviewed the relevant authorities as they were then. In essence
there is an acknowledged right of an employer to manage and
regulate his own business subject to the protection of his
employees from injustice or unreasonable demands. In the
context of this case the suggested jurisdictional impediment
falls away if employees have been subject to injustice or
unreasonable demands. It has been held in many cases so it is
trite to say that an issue relating to safety can give rise to
injustice occurs or unreasonable demands are made by an
employer.

The Respondents argued that there is a diminishing
importance in prison management of the unit management and
case management approaches. I accept the evidence that care
management has diminished considerably from the time of its
introduction in the 1980�s. The evidence, which I accept, is
that Unit Management is still the model used although it may
be reviewed in the future.

The Commission heard evidence from Mr Bryant and Dr
Dare. That evidence was supported by a document which
contained an extant Code of Practice relating to Hepatitis B
and HIV/AIDS in the workplace. The Code of Practice was
made in accordance with Section 57 of the OHSW Act. That
document is subject to review at the current time however it is
clear that the Code of Practice and its successor deal with

practices that have been used to handle hazards in the
workplace which arise from the presence the blood borne
communicable diseases, Hepatitis B and HIV/AIDS. Under
the OHSW Act by S19 an employer is required to minimise
hazards. It is consistent with this provision that the code
provides that employers must inform employees about any
hazard in the workplace and that some employees who are
identified as at risk may need to be included in the
confidentiality net. There was evidence given to the
Commission that the replacement Code would include prison
officers within the confidentiality net. That Dr Dare says that
he only went along with the provisions in the new code for
extension of the confidentiality net on the basis that he was
trying to achieve consensus diminishes the value of his
evidence in this case. His evidence here may be convenient to
the Respondents argument but the reality is that a code which
will in due course be issued in accordance with Section 57 of
the OHSW Act has in its draft form provisions which identify
blood borne communicable diseases as hazards and identify
prison officers among a range of employees who could be
within the confidentiality net. From the evidence the medical
practitioners themselves, the evidence is overwhelming that
blood borne communicable diseases in the workplace are a
hazard. Their presence therefore give rise to safety concerns
and on the applicable authorities give rise to jurisdiction of
the Commission to deal with the matter.

I have related the history of the various protocols that have
been used in the WA prison service to handle blood borne
communicable disease. It is clear that HREOC has found that
Rule 3Y is contrary to the DD Act (Cth). There is no doubt
that the Respondents were in breach of the law when prisoners
with HIV status were managed in a segregated regime. It should
also be said that the WAPOU first opposed the integration of
HIV/AIDS status prisoners to the prison population but at the
time they were at ad idem with their employers. Both the
Respondents and the WAPOU have changed their views and
accept that there must be integration of prisoners with this
illness. Integration must be taken as a starting point in this
case.

The Commission was assisted by the evidence from the
senior medical officers concerning the identification of the
major blood borne infection, the way that the greatest risk of
transmission occurs, the rates of transmission, the difficulties
with identification of persons with HIV or Hepatitis C caused
by the use of antibody test and the dangers of the window
period. In short what was being said was that not everyone
who has these infections can be identified so it is safer to regard
everyone as potentially infectious. Transmission generally
occurs from people not known to be infected. A high standard
of practice is maintained for patients in hospitals though use
of standard precautions to minimise risk of transmission.
Identification of infected individuals may lead to complacency
about those who test negative while they may be in a window
period. All of the medical practitioners recommended standard
precautions which would protect against avoidable exposure
to blood or body fluids independent of whether the individual
is known to be infected or not.

Each of the medical witnesses offered an opinion concerning
whether, in view of the use of standard precautions, there is a
need for prison officers to know the medical status of prisoners.
It is the doctors view that the only circumstances which the
information would be helpful is when there has been a known
incident of exposure or another unusual circumstance. The
overall medical evidence is that standard precautions should
be used and that knowledge of the medical status of particular
persons may act against the interest of proper infection control
and therefore prison officers should not be told.

The medical evidence raised the question of medical
confidentiality. If one reviews the evidence this was an issue
that gave rise to difficulties with drafting of the new Rule 3Y.
It was apparently the motive behind the prison medical services
being tardy in their involvement with the drafting of Rule 3Y.
Of course prisoner management would fall into great difficulty
if some prison manager did not know the medical status of
prisoners. Therefore the protocols which were eventually
signed by Minister Minson provided that the superintendent
of the prison should be advised of the medical status of
prisoners and that the superintendent would accept the
responsibility for dealing with that prisoner.
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The WAPOU attacked the notion that the superintendent
could effectively discharge these duties. They pointed out that
the superintendent is available for some 23% of the time. I
accept the evidence of the witness on behalf of the WAPOU
that if the unit management concept is to be pursued then it is
essential that prison officers know the medical status of a
prisoner allocated to their care under the unit management
scheme. At the moment they would know if a prisoner has a
heart complaint, diabetes, hearing loss or scabies for example.
These are all conditions which are subject to medical
confidentiality. This information has been disclosed to prison
officers for as many years as prisons have been operated in
this state. It was obviously contemplated by the Prisons Act
1981 that confidential information about prisoners would come
into possession of prison officers because there are provisions
in that Act in S28 to ensure that confidentiality is kept. I accept
the evidence that there has been no prison officer charged with
a breach of duties of confidentiality imposed under the Act.
Not one instance of a breach by a prison officer was brought
to the attention of the Commission during the preceding.
Confidentiality regarding prisoners details such as his home
address, his family contact numbers, his offences are known
to prison officers and all of them are confidential. It fractures
logic to say that the cannons medical confidentiality are kept
and there can be disclosure to a superintendent of the medical
status of prisoners on the one hand but there cannot be to a
prison officer on other when both are bound by the same
confidentiality obligations under the Prisons Act.

There was reference in the proceedings to stigmatisation of
persons with HIV and the need of confidentiality because of
this. Notwithstanding my comments concerning confidentiality
generally, there is some force in the argument. The drafters of
Rule 3Y were cognisant of the potential problem and the
protocol was drafted to cover blood borne communicable
disease in general. I agree that there is no need for a prison
officer to know the precise medical classification of a prisoner
who suffers from either Hepatitis B, Hepatitis C or HIV. It is
sufficient that the prison officer knows that there is a general
category of illness known as a blood borne communicable
disease. Together with the confidentiality obligations this
should diminish the potential for stigmatisation.

I reject the argument that if a prison officer knows that a
prisoner has a blood borne communicable disease that prison
officer will somehow be complacent in applying standard
precautions. According to the evidence of Mr Krikstolaitis there
are training programmes on the blood borne communicable
diseases which include information concerning antibody
testing and the potential dangers during the window period.

Prison officers are aware of the make up of the prison
population and as of nature they are careful in the way they
deal with prisoners. They are careful, according to the evidence,
because a prison population is not the same as a population in
a hospital and it is here that there is a major flaw in the argument
of the Respondents. As indicated previously in these Reasons
the prison population is in statistical terms different to the
normal population. There are mainly young men at the height
of their sexual activity. The majority of them are substance
abusers with low educational levels. Over 23% of them are in
prison for sex offences. It defies all logic to compare the
population of a prison with that in a public hospital. Except
on very rare occasions health workers do not meet patients
with the same potential for dysfunction. Evidence was given
to the Commission of a prisoner mutilating his mouth and
attempting to spit into the eyes of prison officers. There are
eight prison officers waiting the outcome of tests in
circumstance where they have been exposed to potential
infection. There is evidence before the Commission of the
traumatic effects on a prison officer and his family while he
waited for results of testing after he had been bitten by a
prisoner. As there is of sexual activity both consensual and
otherwise. Witnesses also told the Commission of the
continuing battle against drug use in prisons..

In addition, prisoners do not passively accept incarceration.
During 1993/94, 2185 charges were laid against 952 distinct
persons in prison. Violence occurs in prisons, both prisoners
and prison officers are assaulted. Prison is life much different
to the normal community. But the expert medical opinion gives
no credence to this at all. It is flawed logic not to . In my view
the difference must be given weight.

The suffering that has been endured by HIV positive
prisoners as a result of the segregation regime in WA prisons
is regrettable. That is a discrimination which the law does not
tolerate. It would be wrong though, if in the remedy to that
discrimination there was new discrimination on prison officers.
In an address in his capacity as Commissioner of the World
Health Organisation Global Commission on AIDS in 1990,
Justice of the High Court Michael Kirby said:

�Death, as they use to say in the old road safety adver-
tisements, is so permanent. The infection of any prison
officer by an isolated act of a prisoner is most unpalat-
able. It is criminal conduct and morally outrageous. The
infection of a person who is in the custody of society,
because that person does not have access to ready means
of self protection and because society preferred to turn
the other way, is just as unpalatable. As a community we
must take all proper steps to protect prison officers and
prisoners alike. By protecting them we protect society.�

There is need for balance in dealing with discrimination in
our community. That balance can best be achieved by granting
the application. The arguments on the basis of safety and
prisoner management have been powerfully made out by the
WAPOU. For the reasons I have set out above Orders will
issue which will require the MOJ provide information
identifying the diagnostic status of any prisoner with a blood
borne communicable disease to Unit Managers. The
information will not identify the specific disease. Unit
Managers will be authorised to disclose the information to
prison officers within the Unit subject to the information being
given solely for providing for the welfare of the prisoner or
management control and security of the prison in which the
prisoner is being held.

Appearances: Mr J Long of counsel appeared on behalf of
the Applicant.

Mr A Sefton of counsel appeared on behalf of the
Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Western Australian Prison Officers� Union of Workers

and
The Hon. Attorney General (First Respondent)
and Ministry of Justice (Second Respondent)

No. CR 330 of 1996.
COMMISSIONER J. F. GREGOR.

5 February 1997.
Order.

HAVING heard Mr J. Long of Counsel on behalf of the
applicant and Mr A. Sefton of Counsel on behalf of the
respondents, the Commission, pursuant to the powers vested
in it under the Industrial Relations Act, 1979, hereby orders:

(1) THAT the Ministry of Justice provide to a Unit Man-
ager information identifying the diagnostic status of
any prisoner with a blood borne communicable dis-
ease who is allocated to the Unit; and

(2) THAT Unit Managers be authorised to disclose the
information to prison officers within the Unit sub-
ject to the information being given solely for the
purpose of providing for the welfare of the prisoner
or the management, control and security of the prison
in which the prisoner is being held; and

(3) THAT Orders 1 and 2 take effect on the 19th Febru-
ary 1997.

(Sgd.) J. F. GREGOR,    
[L.S.] Commissioner.
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CORRECTIONS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

The Construction, Mining, Energy,
Timberyards, Sawmills and Woodworkers

Union of Australia, West Australian Branch
and

Fremantle Hospital and Others.
No. 1153 of 1996.

Engine Drivers (Government) Award 1983.
No. A 5 of 1983.

CHIEF COMMISSIONER W.S. COLEMAN.
3 February 1997.

Correcting Order.
WHEREAS an error occurrred in the drafting of the above
Order dated 22 October, 1996 published in the Western
Australian Industrial Gazette, Volume 76, Part 1 at page 1456
and by consent of the parties the following amendments are
made:

Clause 24.�Wages�Instruction B.: Insert the follow-
ing in lieu:
(a) The weekly rates of wages payable to employees

defined as such shall be�
Base Safety Total %
Rate Net Rate

Adjustments
$ $ $

Hospital Plant Operator�
Level 1 (C12a) 380.80 24.00 404.80  91.55

Hospital Plant Operator�
Level 2 (C11a) 399.20 24.00 423.20  95.77

Hospital Plant Operator�
Level 3 (C10) 417.20 24.00 441.20 100.00

Hospital Plant Operator�
Level 4 (C9a) 449.40 24.00 473.40 107.33

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

PROCEDURAL DIRECTIONS
AND ORDERS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Frances Catherine Ladner
and

The Rug Shoppe.
No. 1613 of 1996.

COMMISSIONER P E SCOTT.
12 February 1997.

Reasons for Decision.
THE COMMISSIONER: This is an application by Frances
Catherine Ladner for the extension of the time in which to file
an application pursuant to Section 29 (1)(b)(i) of the Indus-
trial Relations Act 1979 (�the Act�) that she has been harshly,
oppressively or unfairly dismissed from her employment. The
application is made pursuant to Section 29(3) of the Act. This
states:

�(3) The Commission may, on the application of the em-
ployee, extend the time within which a referral may
be made by an employee under subsection (1) (b) (i)
if the Commission is satisfied that�

(a) the dismissal is, at the time of the application
under this subsection, the subject of an appli-
cation under section 170EA of the Common-
wealth Act; and

(b) the extension of time is necessary to ensure a
remedy in respect of the dismissal is available
under this Act.�

The terms of Subsection (3) make it clear that the decision
regarding the extension of time is a discretionary one.

The Commission has convened a conference and has re-
ceived written submissions from the parties. Upon examining
the matter, the Commission advised the parties that it wished
to provide them with an opportunity to make submissions as
to whether the date of lodgement of the application pursuant
to the Industrial Relations Act 1988 (�the Commonwealth Act�)
created any impediment in this matter. The parties were ad-
vised to make their submissions, if any, no later than Friday 7
February 1997. The Applicant submitted, in essence, that she
had received no written notice of termination of employment,
that the time limit set out in the Commonwealth Act for the
filing of the application there had not expired and referred to
the majority judgement in Liddell and Another v. Lembke and
Another (1995 127 ALR 342 at 346). On this basis it says that
there is no such time limit applicable under the Commonwealth
Act. The Respondent made no submission in that regard, al-
though in its original submission it says that the validity of
the application under the Commonwealth Act �is a matter of
interpretation and assessment by for the relevant Judicial Reg-
istrar in the Federal proceedings.�

For this Commission to determine a claim for an extension
of time to file the application in this jurisdiction under the
terms set out in Section 29(3), the Commission needs to make
that assessment. The circumstances of this matter are that the
termination of employment took place on 10 May 1996. No
written notice of termination has issued. Application U61293
of 1996 was filed with the Australian Industrial Relations
Commission on 11 September 1996. I am satisfied on the ba-
sis of the decision in Liddell and Lembke (op cit) that there is
a valid application under section 170EA of the Commonwealth
Act.

The Respondent has raised the issue of the Commission�s
discretion to grant the extension of time and says that the
lengthy delay in the Applicant filing the application should be
considered. This is noted, however, this is a matter appropri-
ate for consideration in the substantive matter of the dismissal,
rather than in the application to extend time.

The Respondent also says that the maintenance of proceed-
ings in two jurisdictions is an abuse of process. This may be
so generally speaking, however, the Act requires the exist-
ence of the application in the federal jurisdiction to enable the
extension to be granted. There is nothing to suggest that the
Applicant will pursue both applications. On the contrary, the
Applicant says that it is not her �intention to pursue the claim
in the Federal jurisdiction, unless this application for an ex-
tension of time in which to file is unsuccessful�. If the Appli-
cant chose to pursue applications in both jurisdictions then an
abuse of process application may be considered, also at the
hearing of the substantive unfair dismissal case.

The Respondent also argues that if the application for ex-
tension is not granted then the Applicant will not be denied a
remedy in respect to her claim of unfair dismissal, that a rem-
edy is available under the Commonwealth Act. It is true that
should the extension not be granted then the applicant would
be denied a remedy under this Act. The terms of Section 29(3)
refer to providing a remedy under the Industrial Relations Act
1979, not simply denial of any remedy. Therefore, an exten-
sion is necessary to ensure such a remedy is available under
the Industrial Relations Act 1979.

I have considered the submissions by the parties and also
the terms of Section 29(3) of the Act. The two requirements
pursuant to Section 29(3) which the Commission must con-
sider before granting an application have been met and the
other matters raised by the Respondent do not provide suffi-
cient reason for the Commission to otherwise exercise the dis-
cretion provided and to reject the application. An order for
the extension of time shall be issued.

APPEARANCES: Mr M Jenson on behalf of the Applicant.
Mr J Fiocco (of Counsel) on behalf of the Respondent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Frances Catherine Ladner

and
The Rug Shoppe.
No. 1613 of 1996.

COMMISSIONER P E SCOTT.
26 February 1997.

Order.
HAVING received written submissions from Mr M Jenson on
behalf of the Applicant and Mr J Fiocco (of Counsel) on be-
half of the Respondent the Commission, pursuant to the pow-
ers conferred on me under the Industrial Relations Act, 1979
hereby orders�

THAT the time for filing of application No. 1612 of
1996 be extended to and including the 7th day of No-
vember 1996.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
David Day

and
Karata Holdings Pty Ltd.

No. 145 of 1997.
COMMISSIONER A.R. BEECH.

20 February 1997.
Order.

HAVING heard Mr R.W. Clohessy on behalf of the applicant
and Mr B.S. Hanbury on behalf of the respondent, the Com-
mission, pursuant to the powers conferred on it under the In-
dustrial Relations Act 1979 hereby orders:

THAT the time within which Mr David Day may refer
a matter under s.29(1)(b)(i) of the Act be extended pur-
suant to s.29(3) to the 23rd January 1997.

(Sgd.) A. R. BEECH,
[L.S] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
James A Capewell

and
Cadbury Schweppes Pty Ltd

No. 293 of 1997.
COMMISSIONER S. A. CAWLEY.

21 February 1997.
Reasons for Decision.

THE COMMISSIONER: This is an application for discovery
of documents in relation to a claim of unfair dismissal filed by

James A Capewell against Cadbury Schweppes Pty Ltd (Mat-
ter No. 29 of 1996). The schedule to it describes the docu-
ments as follows �

1. that part of the transcript of evidence of Les Guest
in the hearing of Bob Watts� claim against the re-
spondent in respect of Watts� dismissal; and

2. all documents for the years 1994-6 inclusive in con-
nection with the respondent�s account with the Car-
lisle Retravision store being statements of account
and invoices and documents showing what goods
were purchased during those years and the person
and place to whom they were delivered;

3. all documents in connection with the requisitioning
of cheques for payment of accounts by the respond-
ent�s account managers for the years 1994-6 inclu-
sive including that which Watts was instructed to
alter by the respondent�s manager Les Guest in the
second half of 1995.

The respondent opposes the application on grounds which
largely go to relevance and oppression.

After early submissions the last class of documents was not
pursued and that part of the application effectively lapsed.

Cause for the discovery of transcript was not sufficiently
made out and, in any event, it is likely it is a public record.
The order sought will not issue.

So far as the application for the second class of documents
is concerned, I have concluded as follows.

Discovery of the documents sought which originated within
the respondent�s business after the termination of the appli-
cant�s employment on 20 December 1995 will not be ordered
as no sufficient relevance to the decision to dismiss has been
established. Further an order for discovery of all documents
�in connection with� an account will not be made on the basis
it likely would be too onerous. However I consider that there
is sufficient cause to order discovery of specific documents
involving the purchase of goods by the respondent from the
store concerned and the delivery of any good/s so purchased
and will allow for the period 1 January 1994 to 20 December
1995 in that.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
James Capewell

and
Cadbury Schweppes Pty Ltd

No. 293 of 1997.
COMMISSIONER S. A. CAWLEY.

21 February 1997.
Interlocutory Order.

HAVING heard Mr D Schapper on behalf of the applicant and
Mr J Sher and with him Ms S Peters on behalf of the respond-
ent, on this application for the production of documents in
relation to Matter No. 29 of 1996;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979 do
hereby order �

THAT the respondent produce to the applicant within
seven (7) days any record of the following in its posses-
sion:

(a) Invoice/s or account/s payable for any good/s pur-
chased by it from Carlisle Retravision at any time in
the period 1 January 1994 to 20 December 1996.

(b) Any record/s of any person or entity and the loca-
tion of such person or entity to which any good pur-
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chased by the respondent from Carlisle Retravision
in the period 1 January 1994 to 20 December 1995
was delivered.

(Sgd.) S. A. CAWLEY,
[L.S] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
David W. White

and
Satelite Investments Pty Ltd t/as Perth Heat

No. 319 of 1997.
COMMISSIONER C.B. PARKS.

18 February 1997.
Order.

WHEREAS on 12 February 1997 an application was filed in
the Commission requesting that the time for the filing of an
answer in application no. 320 of 1997 be shortened; and

WHEREAS the Commission considered the content of the
application, and that no. 320 of 1997, and made enquiries of
the respondent;

AND WHEREAS the agent for the respondent informed the
Commission that the respondent objects to the application for
shortened time;

NOW THEREFORE the Commission, being satisfied;
THAT the alleged dismissal occurred on 21 January

1997 yet the applicant did not file application 320 of 1997
until 12 February 1997 and therefore did not act with
expedition regarding the matter. Hence any difficulty
caused by the length of time between the filing of the
application (No.320 of 1997), and the conclusion of the
baseball season, is of the applicant�s own making; and

THAT although the baseball season concludes in Feb-
ruary the particulars provided in support of the applica-
tion provide no insight as to the relevance thereof and
none is perceived by the Commission; and

THAT notwithstanding the team �...may be sold to a
new owner..� in the near future, the remedies sought in
application No. 320 of 1997 do not include reinstatement
with the named respondent, but are for compensation and/
or benefits which have not been allowed under the con-
tract of employment. These remedies are unaffected by
the sale of the team to another party;

and pursuant to the power conferred on it under the Industrial
Relations Act 1979 hereby orders�

THAT this application be and is hereby dismissed.
(Sgd.) C. B. PARKS,

[L.S] Commissioner.

JOINDER/CONCURRENCE OF
PARTIES—

Application for—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Innaloo Sportsmens Club (Inc) & Other
and

The Australian Workers� Union, West Australian Branch,
Industrial Union of Workers

No. 196 of 1997.

COMMISSIONER J F GREGOR.
4 March 1997.

Order.
HAVING heard Mr C Keys on behalf of the Innaloo
Sportsmens Club (Inc) and the Lakes Golf Links (WA) Pty
Ltd trading as the Glen Iris Golf Course and Mr M Lourey on
behalf of the Australian Workers� Union, West Australian
Branch, Industrial Union of Workers, and by consent, the Com-
mission, pursuant to the powers conferred on it under the In-
dustrial Relations Act, 1979, hereby orders:

THAT Innaloo Sportsmens Club (Inc) and the Lakes
Golf Links (WA) Pty Ltd trading as the Glen Iris Golf
Course be joined as parties to Application No. 1117 of
1996.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

NOTICES—
Appointments—

THE INDUSTRIAL RELATIONS ACT 1979.

I, the undersigned, the HONOURABLE DAVID
KINGSLEY MALCOLM AC, Chief Justice of Western Aus-
tralia, in exercise of the powers conferred upon me by s.85(6)
of the Industrial Relations Act 1979, DO HEREBY NOMI-
NATE the HONOURABLE ROBERT JOHN McARTHUR
ANDERSON, a Judge of the Supreme Court of Western Aus-
tralia to be an Acting Deputy Presiding Judge of the Western
Australian Industrial Appeal Court from 19 February to 28
February 1997 or until the completion of the hearing and de-
termination of any proceedings he may be participating in at
the expiration of that period.

As witness my hand this 19th day of February 1997.

(Sgd.) DAVID K. MALCOLM,
[L.S.] Chief Justice of Western Australia.
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FULL BENCH—
Appeals against decision of

Commission—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Country High School Hostels Authority
Appellant

and

The Civil Service Association of Western Australia
Incorporated
Respondent.

No 1888 of 1996.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY

CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER C B PARKS.

13 March 1997.
Order.

This matter having been due to come on for hearing before the
Full Bench on the 13th and 14th days of March 1997, and the
abovenamed appellant having by letter filed herein on the 25th
day of February 1997 sought leave to have the hearing and
determination of the appeal herein adjourned sine die, and the
respondent having consented by letter dated the 4th day of
March 1997 to the adjournment, and the appellant herein having
filed a notice of discontinuance on the 19th day of February
1997, and both parties having consented in writing to waive
their rights pursuant to s.35(4) of the Industrial Relations Act
1979 (as amended), and the letters having been filed herein, it
is this day, the 13th day of March 1997, ordered, by consent,
that the hearing and determination of appeal No 1888 of 1996
be and is hereby adjourned sine die to enable the appeal herein
to be discontinued.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.

FULL BENCH—
Matters referred under

Section 27—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Terence Hurley Johnson

(Appellant)

and

State Government Insurance Commission

(Respondent)

No. PSAB 16 of 1994.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P.J. SHARKEY

COMMISSIONER C.B. PARKS
COMMISSIONER P.E. SCOTT.

7 March 1997.

Reasons for Determination.
THE PRESIDENT: The Public Service Appeal Board (here-
inafter referred to as “the Board”), with the consent of the
President, referred the following question to the Full Bench to
hear and determine pursuant to s.27(1)(u) of the Industrial
Relations Act 1979 (as amended) (hereinafter referred to as
“the Act”)—

“Does the Public Service Appeal Board have jurisdic-
tion to award compensation in a claim of unlawful or unfair
dismissal where there is no existing or prospective con-
tinuing relationship of employer and employee?”

Since the Board is a constituent body of the Commission
then there is jurisdiction in the Commission to deal with the
matter.

There is a statement of agreed facts which is before the Com-
mission which I reproduce hereunder—

“1. Terence Hurley Johnson, the Appellant, was em-
ployed by the State Government Insurance
Commission, the Respondent, on 9 April 1962.

2. In March 1990 the Respondent appointed the Appel-
lant to the position of Manager of the Government
Insurance Division which position primarily involved
responsibility for management of a budget of approxi-
mately $75 million per annum and control of
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approximately 100 personnel in the Division. The
Division had responsibility for all aspects of Gov-
ernment insurance operations such as Workers’
Compensation claims, Liability claims, Fire & Gen-
eral including Motor Vehicle Accident claims.

 3. On 3 May 1994 the Respondent put a number of al-
legations to the Appellant regarding his conduct.
Upon hearing the allegations the Appellant requested
and was granted paid leave from 4 May 1994 to con-
sider and prepare a response to the allegations. The
allegations were reviewed by Mr Eric Kelly, former
Chief Commissioner of the Western Australian In-
dustrial Relations Commission and the results of the
Review were completed on 30 May 1994 in a Re-
port entitled “Review of Allegations Concerning
Various Aspects of the Conduct of the Manager,
Government Insurance Division, SGIC (Mr T H
Johnson)”.

4. On 9 June 1994 the Appellant lodged a claim for
worker’s compensation for total incapacity for work
as from 9 May 1994. This claim was disputed by the
Respondent and pursuant to a Review by the Con-
ciliation and Review Directorate WorkCover Western
Australia on 19 July 1996 it was held that the Appel-
lant suffered from a stress related disease caused by
his work conditions and not by the allegations made
by the Respondent regardless of whether or not the
allegations were true. From 18 August 1994 to 8
November 1995 the Appellant has received work-
er’s compensation payments from the Respondent
as for total incapacity to work, to a total of
$102,041.00.

5. On 18 August 1994 the Respondent terminated the
Appellant’s employment in writing with 4 weeks pay
in lieu of notice, for professional misconduct includ-
ing:

(a) making a false statutory declaration in rela-
tion to a motor vehicle accident property
damage claim involving the Appellant;

(b) sexual harassment of female employees of the
Respondent;

(c) generally abusing and intimidating his staff by
using obscene and offensive language coupled
with an overbearing aggressive manner;

(d) failing to acknowledge that any fault lay with
him in relation to the allegations contained in
paragraphs (b) and (c) hereof despite the find-
ings of an independent inquiry conducted by
the former Chief Commissioner of the West
Australian Industrial Relations Commission,
Mr Eric Kelly; and

(e) refusing to accept redeployment to a less re-
sponsible position with the Respondent.

6. On 29 August 1994 the Appellant lodged an appeal
with the Public Service Appeal Board claiming that
his dismissal was harsh, unjust or unfair on the fol-
lowing bases:

(a) for 32 years, the Appellant was employed by
the State Government Insurance Commission;

(b) the Appellant’s diligence and competence have
resulted in him occupying by merit the posi-
tion of Manager, Government Insurance;

(c) on 3 May 1994, the Appellant was advised by
the Managing Director that a number of alle-
gations had been made against him. This
advice was seven months after the first alle-
gation had been made;

(d) the Managing Director appointed an independ-
ent consultant to review and report on the
allegations and responses;

(e) the SGIC Board of Commissioners considered
the independent report and an unproved claim
that the Appellant falsified a Statutory Decla-
ration and resolved to cancel the Appellant’s
contract and offer him a demoted position;

(f) the Board of Commissioners’ decision has
been made on a report that does not and can-
not conclude that any of the allegations against
the Appellant are truths. The claim that the
Statutory Declaration is false has been referred
to the Police. The Appellant refutes the ma-
jority of the allegations made against him
including those in relation to the making or
attempting to make a false Declaration;

(g) the Appellant rejected the offer of a demoted
position by way of a letter, written on his be-
half by the CPSU/CSA as his agent on 27 July
1994; and

(h) the Appellant has, following an investigation
by the Western Australian Police, been charged
with the offence of attempting to make a false
declaration, pursuant to section 170 of the
Criminal Code Act.

 7. In his initial Notice of Appeal to the Public Service
Appeal Board the Appellant sought “an order to be
reinstated to the position of Manager, Government
Insurance without loss of service or benefits”.

8. On the 26 October 1995, the first day of hearing of
the appeal, the Appellant requested and was granted
leave to amend the relief sought so as to seek only
“a declaration of unfair dismissal and compensa-
tion, commensurate with his length of service and
salary, in the amount of $76,381”.

9. With the consent of the parties, the Public Service
Appeal Board resolved to consider as a preliminary
issue the question of whether or not it had jurisdic-
tion to hear the Appeal in light of the amended relief
sought, particularly whether it had jurisdiction to
award compensation to the Appellant when the em-
ployment of the Appellant had been terminated and
he was not seeking reinstatement.

10. Upon hearing submissions from both parties, the Pub-
lic Service Appeal Board handed down its reasons
for decision on the preliminary issue on 31 May 1996,
concluding that it had jurisdiction to award compen-
sation as sought. A copy of the Board’s Reasons for
Decision are attached in Schedule 11.

11. Upon the Application of the Respondent and after
hearing submissions from the parties, the Public Serv-
ice Appeal Board has decided to exercise its power
pursuant to Section 27(l)(u) of the Industrial Rela-
tions Act (WA) and request the Full Bench to
determine the preliminary issue between the parties.”

On 31 May 1996, the Board, having heard the matter, handed
down its reasons for decision. The Board decided that it had
jurisdiction to hear and determine the claim by the appellant
in its amended form. That claim was an appeal under s.80I of
the Act against the decision of the respondent, the State Gov-
ernment Insurance Commission, to dismiss the appellant from
his employment with the respondent, effective from the close
of business on Thursday, 18 August 1994 on the grounds of
misconduct.

The Board had held that the award of compensation in an
appropriate case falls within the remedies available in adjust-
ing such matters as are referred to in s.80I of the Act. The
Board also held that while the limits on the award of compen-
sation set out in s.23A of the Act do not apply to the Board in
the exercise of its jurisdiction, in all other respects this re-
flects a consistency in the power of the Commission and its
constituent authorities to award compensation.

The Board went on to further hold that it would therefore be
absurd to suggest that in amending the Act to provide a spe-
cific power to the Commission and the other constituent
authorities under the Act to award compensation in a case of
unfair dismissal, particularly given the reasons for that amend-
ment, that Parliament would have overlooked the Board or, if
it was thought that it did not already have such a power, would
have intended that such a remedy should not be available to
the Board in the exercise of its jurisdiction.

It was therefore held that the Board had jurisdiction to hear
and determine the matter. The matter of the Board having de-
cided this question before it was referred to the Full Bench
was not the subject of any submission to the Full Bench.
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ISSUES AND CONCLUSIONS
The Board is constituted pursuant to s.80H of Part IIA of

Division 2 of the Act. The jurisdiction of the Board is set out
in s.80I of the Act, and s.80I, in its relevant parts, reads as
follows—

“(1) Subject to section 52 of the Public Sector Manage-
ment Act 1994 and subsection (3) of this section, a
Board has jurisdiction to hear and determine—

(a) an appeal by any public service officer against
any decision of an employing authority in re-
lation to an interpretation of any provision of
the Public Sector Management Act 1994, and
any provision of the regulations made under
that Act, concerning the conditions of service
(other than salaries and allowances) of public
service officers;

(b) an appeal a Government officer, who is the
holder of an office included in the Special
Division of the Public Service for the purposes
of section 6 (1) of the Salaries and Allowances
Act 1975, under section 78 of the Public Sec-
tor Management Act 1994 against a decision
referred to in subsection (1) (b) of that sec-
tion;

(c) an appeal, other than an appeal under section
78 (1) of the Public Sector Management Act
1994, by any Government officer who occu-
pies a position that carries a salary not lower
than the prescribed salary from a decision,
determination or recommendation of the em-
ployer of that Government officer that the
Government officer be dismissed;

(d) an appeal by a Government officer, other than
a person referred to in paragraph (b), under
section 78 of the Public Sector Management
Act 1994 against a decision referred to in sub-
section (1) (b) of that section;

(e) an appeal, other than an appeal under section
78 (1) of the Public Sector Management Act
1994, by any Government officer who occu-
pies a position that carries a salary lower than
the prescribed salary from a decision, deter-
mination or recommendation of the employer
of that Government officer that the Govern-
ment officer be dismissed,

and to adjust all such matters as are referred to in
paragraphs (a), (b), (c), (d) and (e).

...”
S.80L of the Act prescribes that certain provisions of Part II,

Division 2 of the Act apply, and s.80L, in its relevant parts,
reads as follows—

“(1) Subject to this Division the provisions of sections
26 (1) and (3), 27, 28, 31 (1), (2), (3), (5) and (6), 34
(3) and (4) and 36 that apply to and in relation to the
exercise of the jurisdiction under this Act of the Com-
mission constituted by a Commissioner shall apply,
with such modifications as are prescribed and such
other modifications as may be necessary, to the ex-
ercise by a Board of its jurisdiction under this Act.

(2) ...”
Part II, Division 2 of the Act, as that division is prescribed

to apply by s.80L of the Act, is limited and its application does
not include s.23 of the Act, which confers jurisdiction upon
the Commission to enquire into and deal with any “industrial
matter” as defined, or s.26(2) of the Act, which enables the
grant of relief or redress under the Act so that the Commission
is not restricted to the specific claim made or to the subject
matter of the claim.

S.23A of the Act does not apply either to the exercise of the
Board’s jurisdiction. However, since s.27 of the Act applies to
the exercise of the Board’s jurisdiction, s.27(1)(u) does apply.

The meaning of the word “adjust”, as it appears in s.80I of
the Act, was of importance.

The jurisdiction of a Board constituted pursuant to s.80H of
the Act is to be found in s.80I, subject only to s.80L, and does
not rely upon the existence of an “industrial matter” as de-
fined in the Act under s.23.

The jurisdiction of a Board constituted pursuant to s.80H of
Part IIA of Division 2 of the Act can be distinguished from
that of the Commission constituted by a Commissioner pursu-
ant to Part II, Division 2, and from that of the other constituent
authorities existing under Part IIA, Division 2.

The meaning of the word “adjust” is referred to in the Con-
cise Oxford Dictionary as follows—

“1 tr. a arrange; put in the correct order or position. b
regulate, esp. by a small amount. 2 tr. (usu. foll. by to)
make suitable. 3 tr. harmonize (discrepancies). 4 tr. as-
sess (loss or damages). 5 intr. (usu. foll. by to) make
oneself suited to; become familiar with (adjust to one’s
surroundings).”
[The Concise Oxford Dictionary—8th Edition, p.15—my
emphasis]

The word “adjustment” in Words and Phrases Legally De-
fined—Third Edition, is defined in the following terms—

“The word “adjustment” is a word in common use. It is
commonly applied to the settlement among various par-
ties of their several shares in respect of claims, liabilities,
or payments relating to a general average claim. That is
not its only application; it is a word which is applied to
other matters in the same manner in which it is commonly
applied in marine insurance. When there are matters which
require rearranging, regulating, or equalising so as to re-
store the true balance, the process of so rearranging, setting
right, regulating or equalising may be described as
“adjusting”.Re Buckinghamshire CC & Hertfordshire CC
(1899) 68 LJQB 417 at 423, per Bruce J.”
[Words and Phrases Legally Defined—Third Edition,
p.41]

It was submitted by Mr Momber (of Counsel), on behalf of
the respondent, that we were bound to apply the authority which
I now refer to in which the House of Lords overruled the rea-
sons for judgment In re Buckinghamshire County Council and
Hertfordshire County Council [1899] 68 LJQB 417. In Urban
District Council of Caterham v Rural District Council of
Godstone [1904] AC 171 (HL) the House of Lords considered
the meaning of “adjustment” as it appeared in s.62 of the Lo-
cal Government Act 1888 (England). What had occurred was
that the Surrey County Council made an order constituting the
parish of Caterham as a special urban district whereupon the
parish ceased to form part of the Godstone Rural District and
the parish ceased to be rated for the highway expenses of the
rural district. The Godstone Rural District claimed an arbitra-
tion to adjust matters between itself and the Urban District of
Caterham under s.62 of the Local Government Act 1988 (Eng-
land). I paraphrase what Their Lordships said as follows. It
was held that the loss of this contribution was not a matter
which was required to be adjusted between the rural district
and the new urban district under s.62. It was held that that
section does not give compensation for any such loss of profit.
Their Lordships held that the word “adjustment” did not seem
appropriate to the compensation of one district for being placed
in a less advantageous financial position than before the al-
teration in its boundaries. Their Lordships held that the word
“adjustment” means a division of existing assets, while “com-
pensation” would quite rightly be interpreted to mean the loss
of some right to obtain income by rating or of some area which
would furnish the right to get income.

It seemed quite contrary to the principle in the case of an
alteration of boundaries applicable to a municipal body which
is for the future self-sufficing to make the adjustment of its
“property and income debts and liabilities” a subject of com-
pensating arrangements. It was held that it could not be
presumed that there was compensation applicable without ex-
press words.

The question before us was whether there was jurisdiction
to award compensation where there is no existing or prospec-
tive continuing relationship of employer and employee.

Jurisdiction is not conferred on the Board by s.23 of the Act,
which confers jurisdiction in the case of “industrial matters”
as defined in s.7 of the Act. S.23 confers jurisdiction on the
Commission constituted as the Commission proper and not
constituted by a constituent body.

Jurisdiction is conferred on the Board by s.80I of the Act in
cases of appeals against those decisions prescribed in s.80I.
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(The section does not apply to Chief Executive Officers (see
s.52 of the Public Sector Management Act 1994 (as amended))).
It is not at all a condition precedent to jurisdiction that the
subject matter of an appeal under s.80I falls within the defini-
tion of “industrial matter” or that the relationship of employer
and employee be existing or prospectively continuing. As Mr
Rea, for the appellant, submitted, whether or not an industrial
matter exists is irrelevant. Similarly, whether the contract of
employment or any employment relationship is still in exist-
ence is irrelevant. Hence, RRIA v ADSTE 68 WAIG 11 (IAC)
(“Pepler’s Case”) and Kounis Metal Industries Pty Ltd v TWU
73 WAIG 14 (IAC) line of cases is not to the point.

Whether jurisdiction exists depends on whether the matter
before the Board on appeal is a matter prescribed by s.80I of
the Act. Coincidentally, the matter may be an industrial mat-
ter, but it is not a sure qua non.

The question then to be answered is whether s.80I of the Act
confers on the Board jurisdiction and/or power to award com-
pensation. The question posed to the Full Bench was directed
to whether the Board had jurisdiction to award compensation
“in a claim of unlawful or unfair dismissal”.

The jurisdiction in the Board under s.80I(1)(e) of the Act is
to hear and determine an appeal, other than an appeal under
section 78(1) of the Public Sector Management Act 1994 (as
amended), by any government officer who occupies a posi-
tion that carries a salary not lower than the prescribed salary
from a decision, determination or recommendation of the em-
ployer of that government officer that the government officer
be dismissed. Therefore, put shortly, the Board has jurisdic-
tion to hear and determine an appeal from the employer’s
decision, determination or recommendation to dismiss. Since
the jurisdiction under s.80I is to hear and determine appeals,
then it is clear that the original decision, etc, to dismiss is to be
reviewed, and if the Board is of opinion that there was an error
or unfairness in the decision then it is to be “adjusted”.

It was not in issue that the appellant’s employment was ter-
minated by notice dated 18 August 1994 to take effect four
weeks thence.

The notion of what an appeal is was discussed by Heerey J
in Elazac Pty Ltd v Commissioner of Patents and Another 125
ALR 663 at 666 (FC)—

“In a legal context, the notion of appeal ordinarily con-
veys the meaning that a person who has unsuccessfully
contested the making of a decision seeks the reversal or
variation of that decision from a higher court or tribunal.
In litigation, “... an appeal is the formal proceeding by
which an unsuccessful party seeks to have the formal or-
der of a court set aside or varied in his favour by an
appellate court”: Commonwealth v Bank of New South
Wales (1949) 79 CLR 497 at 625. For present purposes
the element of being “unsuccessful” is relevant. A person
cannot be “unsuccessful” unless he or she has taken part
in the process by which the decision complained of has
been reached. In that sense “appeal” is to be contrasted
with a right of challenge given to a “person aggrieved”.

In Attorney-General of the Gambia v N’Jie [1961] AC
617 the Privy Council had to consider an appeal by the
Attorney-General against a decision of the West African
Court of Appeal setting aside an order striking off the
respondent from the roll of legal practitioners. The re-
spondent argued that the Attorney-General was not a
“person aggrieved” for the purposes of the Order in Coun-
cil which conferred a right of appeal to the Privy Council.
The Privy Council said (at 634):

In support of this preliminary point Mr Gratiaen
referred to the judgment of James LJ in Ex parte
Sidebotham (1880) 14 Ch D 458 CA at 465 where
he said: A “person aggrieved” must be a man who
has suffered a “legal grievance, a man against whom
a decision has been pronounced which has wrong-
fully deprived him of something, or wrongfully
refused him something, or wrongfully affected his
title to something”. If this definition were to be re-
garded as exhaustive, it would mean that the only
person who could be aggrieved would be a person
who was a party to a lis, a controversy inter partes,
and had had a decision given against him. The Attor-
ney-General does not come within this definition,

because, as their Lordships have already pointed out,
in these disciplinary proceedings there is no suit be-
tween parties, but only action taken by the judge, ex
mero motu or at the instance of the Attorney-Gen-
eral or someone else, against a delinquent practitioner.

But the definition of James LJ is not to be regarded
as exhaustive. Lord Esher MR pointed that out in Ex
parte Official Receiver; Re Reed, Bowen & Co
(1887) 19 QBD 174 at 178; 3 TLR 640 CA. The
words “person aggrieved” are of wide import and
should not be subjected to a restrictive interpreta-
tion. They do not include, of course, a mere busybody
who is interfering in things which do not concern
him; but they do include a person who has a genuine
grievance because an order has been made which
prejudicially affects his interests.

A right of “appeal” however would usually be consid-
ered as extending only to “... a person who was a party to
a lis, a controversy inter partes, and had had a decision
given against him.”

As His Honour’s observations indicate, an appeal under s.80I
of the Act is more equatable to an appeal by a person aggrieved
with a decision than an appeal to a court as part of the process
of litigation. That therefore is the view I take.

Under s.80I(1)(e), a person appeals against a decision, etc,
to dismiss him/her, to terminate his/her contract of employ-
ment. The hearing is one de novo. (There would not necessarily
be any formal “hearing” or “hearing” as such involving the
employee in the workplace. I am not suggesting that there
should be (see Shire of Esperance v Mouritz 71 WAIG 891
(IAC))).

The Board (see s.80L of the Act) is required to deal with the
appeal in accordance with s.26(1) and (3) of the Act. In other
words, it is required to hear and determine the appeal, acting
according to equity, good conscience and the substantial mer-
its of the case, without regard to technicalities and legal forms,
and to have regard for the interests of the persons concerned
whether directly affected or not, and, where appropriate, for
the interests of the community as a whole. Having so heard
and determined the matter, the Board is empowered in rela-
tion to all matters where appeals lie under s.80I(1) of the Act
“to adjust all such matters as are referred to in paragraphs (a),
(b), (c), (d) and (e)”.

Appeals under s.80I not only lie against dismissals but against
decisions as to conditions of service other than salaries or al-
lowances of public officers, against decisions under s.78(1)(b)
of the Public Sector Management Act 1994 (as amended), in-
cluding decisions denying an increment, terminating
employment, reducing classification levels, disciplinary find-
ings and other matters. Those are some of the provisions of
s.80I which enable appeals by government officers. Appeals
under s.80 are not confined to appeals against dismissals. Ac-
cordingly, the Board’s power of adjustment relates to a variety
of matters, not exclusively to dismissals. Accordingly, it might
be said that compensation could be a useful tool generally (if
available) under s.80I of the Act.

The question to be answered involves the interpretation of
the word “adjust”. The word must be construed in the context
of the whole of s.80I and in the context of the whole of the Act.

The objects of the Act are contained in s.6. S.6(c) reads as
follows—

“The principal objects of this Act are—
(c) to provide means for preventing and settling indus-

trial disputes not resolved by amicable agreement,
including threatened, impending and probable indus-
trial disputes, with the maximum of expedition and
the minimum of legal form and technicality;”

The objects section of an Act may provide assistance in its
interpretation. However, when considering an objects provi-
sion, one must bear in mind that that provision alone will not
represent the object of the legislation. Intention is to be gleaned
from the whole of the Act, and regard must also be had to
other sections (see Pearce and Geddes “Statutory Interpreta-
tion in Australia” (4th Edition) at pages 118-119 and see
Municipal Officers’ Association of Australia v Lancaster and
Another 37 ALR 559 at 579 (FC), but see Tickner v Bropho
114 ALR 409 (FC)).
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In this case, the section should be read as furthering s.6(c)
of the Act (see also s.18 of the Interpretation Act 1984 (as
amended) which provides)—

“In the interpretation of a provision of a written law, a
construction that would promote the purpose or object
underlying the written law (whether that purpose or ob-
ject is expressly stated in the written law or not) shall be
preferred to a construction that would not promote that
purpose or object.”

When one remembers that the Board is empowered to hear
and determine and to adjust all such matters as are referred to
in s.80I(1) of the Act, then one must conclude that an author-
ity such as Urban District Council of Caterham v Rural District
Council of Godstone (HL) (op cit) is of little assistance. That
case refers to a somewhat esoteric area involving the adjust-
ment of municipal boundaries in England. The authority is
quite distinguishable for that reason, even given that judgments
of the House of Lords are binding where there is no relevant
decision of the High Court (see Commissioner of State Taxa-
tion (WA) v Linton (1978) 8 ATR 526 (WA Supreme Court)
(FC)).

To opine that if the legislature intended “adjust” to mean
“compensate” it would have said so, as the House of Lords
held in Urban District Council of Caterham v Rural District
Council of Godstone (HL) (op cit), is to reach an opinion that
does not sit easily with an Act such as this Act of which the
objects include s.6(c), when s.80I uses the word “adjust” to
empower the resolution of appeals which exist against deci-
sions made in relation to different aspects of the employment
of a government officer.

Some importance was attached in argument to Pepler’s Case
(op cit). That case was decided upon and directed to what ju-
risdiction was conferred upon the Commission. That
jurisdiction depended upon the meaning of “industrial matter”
and the question whether the power to deal with an industrial
matter was restricted. The Industrial Appeal Court did not con-
sider s.80I of the Act and had no occasion to. It is not a decision
apposite to the question before us, but some other submis-
sions were made in relation to Pepler’s Case (op cit) which I
will turn to later in these reasons.

As I have already observed, jurisdiction to hear and deter-
mine a matter is conferred on the Board not by the definition
of “industrial matter”, but by the words of s.80I of the Act.
Jurisdiction does not therefore depend on the relationship of
employer and employee being in existence or being prospec-
tively reactivatable.

S.80I of the Act prescribes that certain decisions and recom-
mendations, etc, made by or on behalf of the employer of a
government officer, including, but not restricted to, decisions
to dismiss, may be appealed against and may be heard and
determined and adjusted.

Having regard to s.80I, to s.6(c), and to the meaning of the
word “adjust”, as well as s.18 of the Interpretation Act 1984
(as amended), it is quite clear that the word “adjust” enables,
upon appeal, the Board to exercise wide powers. Those pow-
ers are to “adjust” all such matters as are referred to in
s.80I(1)(a) to (e) of the Act.

We were taken to s.23A of the Act which was inserted in the
Act and came into operation on 1 December 1993, but long
after Pepler’s Case (op cit). That expressly conferred power to
award compensation in relation to “industrial matters” ((ie)
s.23 matters).

There were two relevant submissions put in regard to that. It
was submitted that because such an amendment was not made
to s.80I of the Act, then the power to order compensation did
not exist in s.80I. However, there was another submission that
such an amendment was not made because it was not neces-
sary to make it, the power to order compensation already
existing.

Much emphasis was laid in submissions by Mr Momber upon
the dicta of Pepler’s Case (op cit) that, in order that the court
find a power in the Act to award compensation, it must be
expressed. I would add that, in Pepler’s Case (op cit), there
was no reference to this provision and no reference to Part IIA
and Division 2 of the Act and those provisions.

I would also add that the specific word “adjust”, connoting
a power to do what is necessary to be done, also leads one to

the conclusion that the legislature contemplated taking any
necessary steps to resolve a matter. That that is so is corrobo-
rated by the meaning of “adjust” as defined in The Macquarie
Dictionary, 2nd Edition, most appositely to mean—

“to settle or bring to a satisfactory state, so that parties
are agreed in the result.”

That meaning might better apply here with the words “to
settle or bring to a satisfactory result”, since the exercise of
the powers under s.80I of the Act are not dependent upon the
agreement of the parties. Such a conclusion is fortified by the
existence of Part IIA, Division 2, as a separate set of provi-
sions conferring historically and presently a separate exercise
of jurisdiction on the Board from that conferred by s.23 of the
Act, and the words “industrial matter”.

Because of the use of the word “adjust” cast in wide terms,
and interpreted so that the objects of the Act will be reflected
in the section, there is no substance in Mr Momber’s submis-
sion that the power to order compensation is too far removed
from “adjusting” a dismissal to be contemplated by the sec-
tion.

In my opinion therefore the word “adjust” means to do what-
ever would be necessary to remedy the decision appealed
against. The scope and terms of an appeal is, in the end, gov-
erned by the terms of the enactment creating it (see
Commissioner for Railways (NSW) v Cavanough [1935] 53
CLR 220 at 225 (HC)). It is noteworthy, on the same author-
ity, that adjustment would include an order that wages and
entitlements lost by a dismissal be ordered to be paid by the
Board. Once a dismissal is reversed, it means that the officer
was never out of office (see also Grady v Commissioner for
Railways (NSW) [1935] 53 CLR 229 at 233 (HC)). If such
orders as those could be made, then within the wide meaning
which should be given to the word “adjust”, compensation
can certainly be ordered in lieu of or complementary to such a
declaration. I repeat what I said on pages 19-20 as to the wide
meaning of the word “adjust”. To read the ordinary meaning
of the words of the Act to mean that leads to no ambiguity or
absurdity and is clearly consonant with the legislative inten-
tion of the Act (see Cooper Brookes (Wollongong) Pty Ltd v
Commissioner of Taxation of the Commonwealth of Australia
[1980-1981] 147 CLR 297 at 321 (HC) and see per Dixon J in
Broken Hill South Ltd v Commissioner of Taxation (NSW)
[1936-1937] 56 CLR 337 at 371 (HC)).

Some attention should be paid to s.101 of the Public Sector
Management Act 1994 (as amended) which was referred to in
submissions. That section reads as follows—

“Subject to section 23A(4) of the Industrial Relations
Act 1979 and section 58 of the Workplace Agreements
Act 1993, the maximum compensation payable under this
Act or any other written law in respect of the termination
of the employment of an employee in the Public Sector
by—

(a) the employing authority of a department or or-
ganization; or

(b) the employee,
is an amount equal to the amount of the remuneration to
which the employee is entitled for the period of one year
ending immediately before the day on which that employ-
ment is terminated.”

What it therefore provides is that subject to s.23A(4) of the
Act and s.58 of the Workplace Agreements Act 1993 (as
amended), the maximum compensation payable under that Act
or any other written law in respect of the termination of em-
ployment of an employee in the Public Sector by the employing
authority, etc, or the employer, is limited to the twelve month
period referred to above. Since s.23A of the Act governs the
jurisdiction of the Commission and not the Board, and s.58 of
the Workplace Agreements Act 1993 (as amended) refers to
the jurisdiction of the Industrial Magistrates Court, those pro-
visions cannot be read as affecting the exercise of jurisdiction
of the Board. What it purports to do is limit the amount of
compensation awardable under the Public Sector Management
Act 1994 (as amended). There is compensation provided for
under s.59 and s.66 of that Act where an executive officer has
no right to return. There would seem to be a restriction upon
the maximum compensation payable under any written law in
respect of the termination of an employee in the public sector
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by the employing authority, etc. Government officers are pre-
sumably employees in the public sector (see s.3 of the Public
Sector Management Act 1994 (as amended)).

A “written law” is defined in s.5 of the Interpretation Act
1984 (as amended) as “all Acts for the time being in force and
all subsidiary legislation for the time being in force”.

The Act is a written law as defined. The question is whether
s.80I of the Act is part of a written law in respect of the termi-
nation of an employee in the public sector. That is almost
certainly the case, particularly because s.80I enables appeals
against a dismissal ((ie) the termination of employment of a
government officer and the adjustment by way of compensa-
tion of that decision). However, it is not really necessary to
decide that point.

Emphasis was laid in submissions by Mr Momber on the
point that Parliament would not intend that there be a power to
award compensation where there was no limit to the same and
no right of appeal against any such decision. That is a submis-
sion in which I do not find merit. That there is no limitation on
the amount of compensation and provision for appeal is not to
the point. There is no right of appeal against any s.80I deci-
sion. I do not see that that absence of a right at all should be
seen to derogate from the wide powers available under s.80I
and meant to be made.

As to the limit on compensation awardable, there is one now,
it would seem. In the past, the existence of no such limit did
not mean that the words of the section did not confer such a
jurisdiction and/or enable the exercise of such a power, ac-
cording to law. Parliament simply saw fit not to prescribe a
right of appeal against s.80I decisions.

I have considered all of the submissions and all of the mate-
rial. I would answer the question posed to the Full Bench “Yes”.
I would remit the matter back to the Board with that answer.

COMMISSIONER C B PARKS: I agree with the Reasons
for Determination of The Hon President and his determina-
tion of the question of law referred therein.

COMMISSIONER P E SCOTT: The question which has
been referred to the Full Bench is “does the Public Service
Appeal Board have jurisdiction to hear and determine an ap-
peal where the appellant does not seek reinstatement but
compensation for unlawful or unfair dismissal?”

The Public Service Appeal Board (“PSAB”) has jurisdic-
tion as specified in s80I of the Industrial Relations Act 1979
(“the Act”), subject to s52 of the Public Sector Management
Act and subsection (3) of s80I of the Act, neither of which are
relevant to this matter. Section 80I specifies that jurisdiction
as being to “hear and determine” five types of appeals relating
to matters of interpretation of the Public Sector Management
Act by an employing authority, decisions relating to substand-
ard performance, disciplinary matters, and offences, where the
employer has made a decision, (other than in s80I(1)(a) which
relates to interpretation) to reprimand, transfer, impose a fine,
reduce remuneration, reduce classification, or dismiss the
employee. The PSAB then has jurisdiction upon hearing and
determining those matters to “adjust all such matters as are
referred to” in those matters.

As to the approach to be taken to the interpretation of legis-
lation, the High Court in Cooper Brookes (Woolongong) Pty
Ltd v Federal Commissioner of Taxation [1980-81] 147 CLR
297 at 320-321) stated:

“The rules, as D.C. Pearce says in Statutory Interpreta-
tion, p. 14, are no more than rules of common sense,
designed to achieve this object. They are not rules of law.
If the judge applies the literal rule it is because it gives
emphasis to the factor which in the particular case he
thinks is decisive. When he considers that the statute ad-
mits of no reasonable alternative construction it is because
(a) the language is intractable or (b) although the lan-
guage is not intractable, the operation of the statute, read
literally, is not such as to indicate that it could not have
been intended by the legislature.

On the other hand, when the judge labels the operation
of the statute as “absurd”, “extraordinary”, “capricious”,
“irrational” or “obscure” he assigns a ground for conclud-
ing that the legislature could not have intended such an
operation and that an alternative interpretation must be
preferred. But the propriety of departing from the literal

interpretation is not confined to situations described by
these labels. It extends to any situation in which for good
reason the operation of the statute on a literal reading does
not conform to the legislative intent as ascertained from
the provisions of the statute, including the policy which
may be discerned from those provisions.”

(Mason and Wilson JJ)
In this case, the word requiring interpretation is “adjust”. It

is to be read in the context of that particular section of the Act,
and the Act as a whole including its objects.

The term “adjust” was the subject of a number of definitions
and decisions drawn to the Full Bench’s attention. The defini-
tion of adjust contained within the Concise Oxford Dictionary
covers a broad range of possible meanings. Each needs to be
assessed as to its relevance to the circumstances. “Arrange or
put in the correct order or position”, “regulate (especially by a
small amount)”, “to make suitable”, “harmonise (discrepan-
cies)” and “assess (loss or damages)” are all meanings which
may be relevant, depending upon the particular matters being
dealt with. As to a dismissal, this could be put in correct order,
or made suitable by reinstatement or re-employment. There is
nothing to imply that this might mean the payment of com-
pensation. However, the assessment of loss or damage may
have a meaning associated with compensation. Assess means
“ estimate the size or quality of”, “estimate the value of (a
property) for taxation”, “fix the amount of (a tax etc) and im-
pose it on a person or community” “fine or tax (a person,
community, etc) in or at a specific amount” (Concise Oxford
Dictionary 8th Edition). It would follow then that adjust has a
meaning which includes an order for compensation for loss or
damages. However, given other authorities and the context of
the terms within the section of the Act, and in the context of
the Act as a whole, I find that this meaning does not apply.
The meaning of the term adjust was considered by the House
of Lords in Caterham and Godstone [1904] AC 171 (HL),
where the matter under consideration was the issue of “the
adjustment of property, debts, liabilities and expenses” involved
in the separation of Caterham from Godstone Rural District
pursuant to the Local Government Act 1888. All other mem-
bers of the bench agreed with the views of the Earl of Halsbury
LC that:

1. adjustment of those things was not the same as com-
pensation for loss of income,—the concepts of
adjustment and compensation are not the same; and

2. the legislature has “shewn that it can use appropriate
and express words to convey its purpose” and ex-
pressed the view that if it had intended to provide for
compensation it would have done so with express
words.

Lord Davey noted that there are Acts of Parliament which
“give a right to compensation to persons injuriously affected
by the exercise of statutory powers and one would have ex-
pected that, if that was the meaning of the Act, it would have
been expressed in plain terms”. (p 174)

I take from this decision, not that its principles are isolated
to the matter of local government boundaries, but apply to the
issue of the legislature using words to clearly express its in-
tentions, such words being used in other legislation where such
is its intention, and further that the concepts of adjustment and
compensation are different. Those principles apply equally to
the matter before the Full Bench.

The first mentioned principle was supported by Kennedy J
in RRIA v ADSTE (68 WAIG 11 at 17) (IAC) (“Pepler’s
Case”), where he noted that if the Parliament desires the Com-
mission to have such a power (to make an order for
compensation), it should legislate to that effect, as indeed it
has already done in the limited context of s96I”. He went on to
say that the denial of that power did not deny the Commis-
sion, whose powers were under consideration, the power to
deal with the matter, but “simply to deny that its power to do
so is unconstrained in any manner. It may deal with a com-
plaint of unfair dismissal in the most appropriate manner, by
ordering re-employment in a proper case.” (p 18)

Compensation is not an adjustment of such a decision but
requires a decision which is one step removed from reinstate-
ment. All of the matters subject to appeal under s80I, being
reprimand, transfer, imposition of a fine, reduction of remu-
neration, reduction of classification and dismissal can be put
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in corrected order by their reversal. This involves a solution
within the employment relationship. Compensation does not.
Further, if compensation for loss or injury is to be available as
a remedy for dismissal, then it should also be available for the
remedy to a reprimand, transfer, fine, or reduction in remu-
neration or classification. This could not have been envisioned
for government officers as far back as 1920 when the Public
Service Appeal Board Act No. 14 of 1920 was enacted. This
gave the PSAB jurisdiction to hear and determine certain types
of appeals, similar to those in s80I (except there was no provi-
sion for an appeal against a decision to dismiss) “and to adjust
all such matters as aforesaid.” (s6) Reinstatement or re-em-
ployment which might include an order for wages or salary
forgone during the period between the dismissal and the re-
versal of that decision by reinstatement or re-employment
which can be provided by way of adjustment. As noted in
Commissioner for Railways (NSW) v Cavanough [1935] 53
CLR 220 at 225 (HC), and Grady v Commissioner for Rail-
ways (NSW)[1935] 53 CLR 229 at 233 (HC) the result of a
successful appeal is the reversal of the decision appealed against
as if it had never been made or never taken place. This would
include, in the case of a dismissal which was reversed, pay-
ment of salary lost in the intervening period. The remedy for a
reduction in remuneration or in classification would be the
same. However, this does not constitute compensation, cer-
tainly not in terms of compensation referred to in s23A which
is for loss or injury caused by the dismissal. This is another
matter entirely.

In examining s80I in the context of the Act as a whole it is
noted that s23 provides that “(s)ubject to this Act the Com-
mission has cognisance of and authority to deal with any
industrial matters”. This power is “subject to the Act”, not an
all encompassing authority to do all things that are necessary
to deal with an industrial matter. The matters it can deal with
are “industrial matters” as defined, not other matters. The au-
thority of the PSAB is to deal with certain specified matters.

Following the series of decisions dealing with the award by
the Commission of compensation, the Act was amended to
insert s23A. This sets out the powers of the Commission in
dealing with the claim of harsh, oppressive or unfair dismissal
and provides:

“23A. (1) On a claim of harsh, oppressive or unfair dis-
missal, the Commission may—

(a) order the payment to the claimant of
any amount to which the claimant is
entitled;

(b) order the employer to reinstate or re-
employ a claimant who has been
harshly, oppressively or unfairly dis-
missed;

(ba) subject to subsections (1a) and (4), or-
der the employer to pay compensation
to the claimant for loss or injury caused
by the dismissal; and

(c) make any ancillary or incidental order
that the Commission thinks necessary
for giving effect to any order made
under this subsection.

(1a) The Commission is not to make an order un-
der subsection (1) (ba) unless it is satisfied that
reinstatement or re-employment of the claim-
ant is impracticable.

(2) An order under subsection (1) may require that
it be complied with within a specified time.

(3) If an employer fails to comply with an order
under subsection (1) (b) the Commission may,
upon further application, revoke that order and,
subject to subsection (4), make an order for
the payment of compensation for loss or in-
jury caused by the dismissal.

(4) The amount ordered to be paid under subsec-
tion (1) (ba) or (3) is not to exceed 6 months’
remuneration of the claimant, and for the pur-
poses of this subsection the Commission may
calculate the amount on the basis of an aver-
age rate received during any relevant period
of employment.

[Section 23A inserted by No. 15 of 1993 s.7; amended by
No. 1 of 1995 s.42.]”

By virtue of the provisions of sections 80G and 80W of the
Act, this also applies to the Public Service Arbitrator and to
the Railways Classification Board respectively. Both of these
constituent authorities also rely on the existence of an indus-
trial matter for their jurisdiction. In this way, the PSAB is
different from the Commission and other constituent authori-
ties. It has been argued that the jurisdiction and powers of the
PSAB are not so limited as those of the Commission and the
other constituent authorities because of this. However, the
PSAB is limited to dealing with a specified range of matters
and not to all industrial matters. Its power is to adjust.

There was debate before the Full Bench as to the reason
why Parliament did not specify for the PSAB the limits it has
specified for the Commission and for the other constituent
authorities in dealing with unfair dismissal claims. On the one
hand, it is said for Mr Johnson that this is because no amend-
ment was necessary—the power to “adjust” is sufficient to
enable the PSAB to award compensation. On the other hand,
it is said for SGIC that there was no such amendment, also
because it was not needed, but that the reason for this was that
the PSAB was not considered to have any such power of award-
ing compensation and therefore no such limits were necessary.

It seems, bearing in mind the decisions in Caterham and
Godstone (op cit) and Pepler (op cit) that when the legislature
chose to specifically grant to the Commission and certain con-
stituent authorities the power to award compensation it did so
in a way which set well defined limits, including that:

1. There is to be no order for compensation “for loss or
injury caused by the dismissal” unless reinstatement
or re-employment is impracticable; and

2. Such compensation is not to exceed six months pay,
and it specified how this is to be calculated.

It would be unusual then if the legislature chose to not amend
the powers of the PSAB to enable it to grant compensation on
the basis that such power already existed and yet choose not to
prescribe limits to the exercise of that power as it has provided
for the Commission and other constituent authorities. The
PSAB then would have power to grant compensation of a un-
limited amount and without any specification of reinstatement
being the pre-eminent remedy. It may be that such a limit is
set by s101 of the Public Sector Management Act 1994, how-
ever, this matter is dealt with later in these reasons. It is more
likely that it did not amend the powers of the PSAB because it
was never intended that the PSAB grant compensation in lieu
of reinstatement or re-employment. This does not leave the
PSAB without power to adjust the dismissal, or any of the
other matters appealed against. All of these are matters which
can be adjusted ie arranged or put in correct order. The appro-
priate and obvious adjustment of a dismissal is reinstatement.

As to s101 of the Public Sector Management Act, 1994, Mr
Rea for Mr Johnson says that this demonstrates that the legis-
lature already contemplated that the PSAB has the power to
award compensation and sought to cap it. He says that it does
not create a power of itself.

Section 101 of the Public Sector Management Act, 1994
provides:

“Restriction on compensation payable for early ter-
mination of employment
101. Subject to section 23A(4) of the Industrial Rela-
tions Act 1979 and section 58 of the Workplace
Agreements Act 1993, the maximum compensation pay-
able under this Act or any other written law in respect of
the termination of the employment of an employee in the
Public Sector by—

(a) the employing authority of a department or or-
ganization; or

(b) the employee,
is an amount equal to the amount of the remuneration to
which the employee is entitled for the period of one year
ending immediately before the day on which that employ-
ment is terminated.”

I note that s101 is subject to s23A(4) of the Industrial Rela-
tions Act and s58 of the Workplace Agreements Act 1993, both
of which sections deal with unfair dismissal, however, no
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mention of s23A(4) is made in s80L which imports certain
other provisions of the Act in to the PSAB jurisdiction, and
this would be the appropriate section for such matters to be
contained if the power to grant compensation was intended. It
does not create the power to award compensation where such
does not already exist. I am not satisfied that s101 of the Pub-
lic Sector Management Act clarifies the question further.

It should also be noted, in considering the intentions of the
legislature and the context of the Act in which this power to
adjust arises, that the decisions of the PSAB are not open to
appeal. Section 80L which imports certain provisions of the
Act to the operation of the PSAB differs from s80G which
applies to the Public Service Arbitrator, and s80W which ap-
plies to the Railways Classification Board. Decisions of both
of these constituent authorities, as well as decisions of the
Commission, are subject to appeal to the Full Bench of the
Commission by virtue of the provisions of Division II of Part
II of the Act. (It is noted that s80G(2) and 80W(2) exempt
decisions of those constituent authorities relating to salaries
and classifications from the appeal to the Full Bench.) Other-
wise decisions of those constituent authorities are appealable.
As no appeal arrangements exist for the PSAB, it would be
strange that the legislature:

1. In deciding not to amend the powers of the PSAB in
the belief that the power to order compensation al-
ready exists;

2. In deciding not to impose the limitations which ap-
ply to the Commission and other constituent
authorities in awarding compensation:

should do so in the knowledge that the decisions of the PSAB,
unlike those of the Commission and other constituent authori-
ties, are not subject to appeal. This lack of appeal process may
be in recognition of the limited range of matters with which
the PSAB can deal compared with the broader range of “in-
dustrial matters” with which the Commission and other
constituent authorities can deal, and with its more limited pow-
ers.

The PSAB is made up of a Commissioner as Public Service
Arbitrator who shall be the Chairman, and an employee repre-
sentative and an employer representative, neither of whom are
required to be qualified in any particular way. The decision of
the majority shall be the decision of the PSAB, and this ma-
jority may be formed by the employee and employer
representatives. It would be extraordinary within the context
of the legal system for such a tribunal to have the power to
make orders, not subject to review, for unlimited amounts of
compensation for loss or injury arising from a reprimand, trans-
fer, fine, reduction in remuneration or classification, but limited
to one year’s pay in the case of dismissal. I cannot imagine
that the legislature ever intended this to be the case.

On the bases that I find that the term “adjust” does not mean
compensation for loss or injury, that the concepts are differ-
ent, that there is no evidence that the legislature intended the
PSAB to have the power to order compensation, but rather
that the scheme of the Act indicates that it does not have such
power, I find that the PSAB does not have the power to order
compensation.

The principal objects of the Act as set out in s6 are not com-
promised by this conclusion as a remedy, and the obvious and
pre-eminent remedy, of reinstatement or re-employment, are
open to the PSAB as the adjustment to be made for unlawful
or unfair dismissal.

I would answer the questions posed to the Full Bench “No”.
THE PRESIDENT: For those reasons, the question posed to

the Full Bench is answered “Yes” and determined accordingly,
and the matter is remitted back to the Board with that answer.

Determine accordingly,
Appearances:Mr E Rea, as agent, on behalf of the appel-

lant.
Mr P R Momber (of Counsel), by leave, on behalf of the

respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Terence Hurley Johnson
(Appellant)

and

State Government Insurance Commission
(Respondent).

No. PSAB 16 of 1994.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P.J. SHARKEY

COMMISSIONER C.B. PARKS
COMMISSIONER P.E. SCOTT.

7 March 1997.

Determination.
WHEREAS in this matter the following question of law was
referred to the Full Bench with the consent of the President
pursuant to s.27(1) (u) of the Industrial Relations Act 1979 (as
amended) by the Public Service Appeal Board—

“Does the Public Service Appeal Board have jurisdiction
to award compensation in a claim of unlawful or unfair
dismissal where there is no existing or prospective con-
tinuing relationship of employer and employee?”

AND WHEREAS the matter having come on for hearing
and determination before the Full Bench on the 7th day of
February 1997, and having heard Mr E Rea, as agent, on be-
half of the appellant, and Mr P R Momber (of Counsel), by
leave, on behalf of the respondent, and the Full Bench having
reserved determination on the matter, and the determination
on the matter being delivered on the 7th day of March 1997,
and reasons given therefore, it is this day, the 7th day of March
1997, determined by the  Full Bench that the said question of
law be answered as follows—

“Yes”.
By the Full Bench

(Sgd.) P. J. SHARKEY,
[L.S.] President.

PRESIDENT—
Unions—Matters dealt with

under Section 66—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kevin Warren Jarrett
(Applicant)

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

(Respondent).

No 197 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

14 February 1997.
Reasons for Decision.

THE PRESIDENT: This application came before me for
directions on 11 February 1997. The application is made under
s.66 of the Industrial Relations Act 1979 (as amended)
(hereinafter referred to as “the Act”).

It was conceded that the applicant is a member of the
respondent organisation, and that the respondent organisation
is an organisation as that is defined in s.7 of the Act. I therefore
have jurisdiction to hear and determine the application.
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I permitted an amendment of the application to enable the
applicant to apply for interim orders.

It is common ground that, by notice dated 16 January 1997
(exhibit 2), the General President of the respondent
organisation, Mr David Hathaway, purported to suspend the
applicant from his offices as General Vice-President and as
Fremantle Delegate. Such suspension was said to operate as
and from 16 January 1997 and purports to be still operating.

Again various meetings of the General Committee have been
held. However, the question of suspension has not been dealt
with.

Mr Jarrett submitted that the district which he now represents
is deprived of representation and that this state of affairs should
not be permitted to continue. He made reference to resolutions
of his district concerning his suspension, and to other matters,
including the disadvantage to his district if he cannot vote on
the matter of his suspension when it is before the General
Committee. He also submitted that the suspension and the
ensuing process did not comply with the rules and that he had
been denied natural justice. He is also the subject of charges
which he has been called upon to respond to in writing. He has
not done so.

Mr Hathaway, who appeared for the respondent organisation
in his capacity as the respondent organisation’s President,
submitted that the charges were serious, and that delays arose
because quorums could not be achieved for meetings because
of the failure of supporters of the applicant to attend. He also
submitted that problems arose because the applicant had not
answered the charges in writing as requested (something which
the applicant submitted he was not bound to do). In short, the
respondent organisation’s case was there was no breach of the
rules, no denial of natural justice, and that because of the
seriousness of the charges there should not be a lifting of the
suspension by interim order.

As to the meeting of 30 January 1997, the applicant was not
allowed to attend it, but it is not clear that the meeting dealt
with the question of suspension.

I am asked to declare that the directive that the applicant
respond in writing be declared null and void. I am not
persuaded, at this time, that it is. To determine that would
require further argument and evidence.

I note that all evidence was given from the bar table. Where
there was a conflict, I was unable therefore to make findings
as to what evidence I preferred.

Rule 16(c) is the rule most directly in point. I refer to Corse
v Robinson and CSA (Application No 1285 of 1996)
(unreported) delivered 6 December 1996 and the principles
set out therein. I also refer to McPolin v WALEDF&CU
(Application No 149 of 1997) (unreported) delivered 10
February 1997.

I have referred to s.26(1)(a) and (c) of the Act and s.6(f) of
the Act and take account of those provisions. I am satisfied
that there is a substantial case to be tried. I am satisfied that,
having regard to the seriousness of the charges, the detriment
to the respondent organisation is greater than that occasioned
to the applicant and his district by the continuing suspension.
Further, the final hearing and determination of this application
is listed for next week.

The process under the rules should, at this time, be allowed
to proceed.

There is insufficient evidence to establish that interim orders
2 and 3 should be granted. The onus lies on the applicant to
establish that such orders should be made.

For those reasons, I dismissed the application for interim
orders.

Appearances: Mr K W Jarrett on his own behalf as applicant.
Mr D K Hathaway on behalf of the respondent organisation.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kevin Warren Jarrett
(Applicant)

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

(Respondent).

No 197 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

11 February 1997.
Order.

This matter having come on for a directions hearing before
me on the 11th day of February 1997, and having heard Mr K
W Jarrett on his own behalf as applicant and Mr D K Hathaway
on behalf of the respondent organisation, and having reserved
my decision on the application for interim orders, and having
determined that my reasons for decision will issue at a future
date, and having given such directions as are necessary or
expedient for the expeditious and just hearing and
determination of this matter, it is this day, the 11th day of
February 1997, ordered and directed as follows—

(1) THAT application No 197 of 1997 be and is hereby
adjourned for hearing and determination to 10.00 am
on Friday, the 21st day of February 1997.

(2) THAT leave be and is hereby granted to the appli-
cant herein to amend his application by adding to
such application paragraphs 1, 2 and 3 in the terms
of the notice filed herein on the 6th day of February
1997 and headed “Interim orders and declarations
sought”.

(3) THAT the abovenamed respondent organisation do
give discovery and inspection to the applicant herein
within five days of the 11th day of February 1997 of
all letters, circulars, notices and other documents sent
by it to delegates, branches and/or Westrail concern-
ing the suspension of the abovenamed applicant.

(4) THAT the application by the applicant herein for in-
terim orders be and is hereby dismissed.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kevin Warren Jarrett
(Applicant)

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

(Respondent).

No 197 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

6 March 1997.
Reasons for Decision.

THE PRESIDENT: This is an application brought under s.66
of the Industrial Relations Act 1979 (as amended) (hereinafter
referred to as “the Act”) by Mr Kevin Warren Jarrett, who, at
all material times, was a member of the respondent
organisation, which is an “organisation” as that is defined in
s.7 of the Act. In fact, the respondent is an organisation of
employees.

Until very recently, Mr Jarrett was also the General Vice-
President of the respondent organisation, therefore one of its
officers, a member of the General Committee, and the
Fremantle Delegate. He was, at all material times, a member
of the respondent organisation.
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By his application, as amended, Mr Jarrett alleges that he
was suspended from the offices which he holds, contrary to
the rules, by the General President by notice dated 16 January
1997. He alleges that this suspension was in breach of the rules.

Mr Jarrett further complains about decisions made at a
Special Meeting of the General Committee held on 12 February
1997. At that meeting the Committee resolved (see exhibit 5,
pages 32-33) as follows—

“That this General Committee having heard Mr Jarrett’s
explanations in relation to the charges as issued on the 16
January 1997, consider his explanations are unacceptable
and unsatisfactorily explains how Union Finances received
by him, in excess of those provided for in the Registered
Rule of this Union (be it $1 or $5’000) were withheld by
him without explanation or authority to or of the General
Committee at that time, is a blatant breach of trust. Fur-
ther, failing to abide by the directions of the general
President and holding meetings which were not in ac-
cordance with the rules.
This General Committee, now, after considering the facts,
directs that,
1) All Mr Jarrett’s positions held within the Union, be

declared vacant in accordance with rule 22(z).
2) That Mr Jarrett is not to hold an Officers position in

the Union again.
3) The Fremantle District be advised of this General

Committee’s decision.
4) The Western Australian Electoral Commission, be

advised and requested to conduct an election for the
vacant position of Fremantle Delegate.”

The background to the matter is this. Mr David Kimberley
Hathaway was elected the General President of the respondent
organisation last year. The applicant held and holds, subject to
his suspension, the office of General Vice-President.

By notice dated 16 January 1997, and received by Mr Jarrett,
the applicant, on 29 January 1997, with an accompanying letter
(see exhibit 2), the General President, Mr Hathaway, purported
to suspend Mr Jarrett as an officer of the respondent
organisation.

(All three offices to which I have referred above were held
by him as “offices” as those are defined in s.7 of the Act).

The letter (exhibit 2) informed him that the suspension would
be dealt with by the General Committee in accordance with
the rules, and a copy of charges brought against him were
attached. Charges were contained in a letter of 16 January 1997
(part of exhibit 2), and, for convenience, I quote the same
hereunder, formal parts omitted—

“1) Receiving monies of the membership in breach of
the Rules and by misappropriation, as such was re-
ceived in a fashion as they were used in a manner in
which the rules did not allow them to be used.

 2) You did in blantent (sic) disregard to the Registered
Rules and Standing Orders of the Union, Chair meet-
ings of the Union, which were in breach of those
Registered Rules and Standing Orders and in defi-
ance of the directions of the General President.”

On 17 January 1997, Mr Hathaway advised or attempted to
advise all members of the Executive Committee of the
respondent organisation, which consists of the General Officers
of the respondent organisation, as to what he had done. I should
add that at the same time the General Secretary was suspended
by the General President. The General Officers of the
respondent organisation are the General President, the General
Vice-President, the General Trustees and the General Treasurer.
There was, however, no meeting of the Executive Committee,
and certainly no meeting of the Executive Committee where
the Committee was apprised of what had occurred.

It is noteworthy that the letter containing particulars of charge
of 16 January 1997 (exhibit 2) contained a “direction” to Mr
Jarrett to explain his reasons and/or actions on the matter set
out therein to the membership. A response was required in
writing by noon on Friday, 24 January 1997. No written
response has been provided at any time, and, indeed, it is a
matter of dispute that Mr Hathaway could require that there
be a written response, or that it was customary to require one
in these sort of matters in the respondent organisation.

On 30 January 1997, in the evening, the General Committee
met at about 7.47 pm.

Before that, Mr Jarrett and Mr Michael Desmond McPolin
had attended and had sought to be heard. Mr Hathaway called
the police to have them removed and they left of their own
accord before the police arrived.

The meeting then occurred and the General President reported
that it would be improper for consideration to be given without
first having Mr Jarrett afforded the time to respond in writing
as requested “with the principles of natural justice given to
him” (see exhibit 3, page 17).

There was also a report that the General Secretary, who had
been suspended, had made an application to this Commission
to have the matter heard and determined, and that therefore he
had chosen another avenue to have the matter settled.

A number of motions were put which were lost. However, a
motion was carried that a meeting of Conference be called as
soon as possible to deal with these suspensions.

Trustees reported on matters relating to alleged overpaid
honoraria. There appear to be no other relevant motions
contained in the minutes, which were passed.

Suffice it to say that the question of suspension and the
charges against Mr McPolin and Mr Jarrett were not dealt with
at that meeting.

By letter dated 19 January 1997 (exhibit 4), Mr Barry Orbell,
the Treasurer, Mr George Doherty and Mr Lindsay Bennewith,
who claimed themselves to be “the majority of the available
Executive Committee”, required the General President to
immediately convene an urgent Special Executive Committee
Meeting with the sole purpose of discussing Mr Hathaway’s
actions in suspending from office the General Secretary and
the General Vice-President. No such meeting occurred.

There was evidence that on 30 January 1997, there was
discussion in the General Committee about the situation
involving the General Vice-President and the General Secretary,
and it was alleged by Mr Jarrett that documents had been
circulated to members of the General Committee relating to
these matters, which he had not seen.

On 12 February 1997, a Special General Committee Meeting
took place which had been called to deal with the suspensions
of the General Vice-President and the General Secretary. They
were called in to deal with the charges. The charges were read
out to Mr Jarrett. Standing Orders were suspended to hear Mr
Jarrett’s response to the charges. During the suspension of
Standing Orders Mr Jarrett gave his explanation in relation to
the charges. The minutes recorded that the Delegates asked
questions, some of which were answered by Mr Jarrett, and
others of which were responded to by derogatory comments
of an abusive nature. For his part, Mr Jarrett gave evidence
that he had been heckled whilst he had orally put his case, and
that, although he had spoken for 20 minutes, he did not think
that he had received a fair hearing. He was then requested to
retire from the committee room, which he did.

Mr McPolin then came in, and after he had been heard, at
least insofar as the minutes allege it, there was an adjournment
for 10 minutes.

Standing Orders were then resumed. Resolutions were passed
in relation to the position of General Secretary and then the
resolutions to which I have referred above were passed in
relation to Mr Jarrett’s position. There was some dissent from
the resolution, but that dissent was defeated.

Mr Hathaway orally advised Mr Jarrett of what had occurred
after the resolutions were passed. Mr Jarrett alleged that he
was advised, as it were, in one breath of the resolution that the
charges were made out and of his punishment, and that he had
no chance to address the question of his punishment. The
resolution which purported to find him guilty also purported
to punish him.

By letter dated 13 February 1997, Mr Jarrett was formally
advised by the respondent organisation, over the signature of
the General President, in the following terms, formal parts
omitted (see exhibit 6)—

“At a Special General Committee Meeting held on
Wednesday 12 February 1997, specially summoned for
the purpose, Inter Alia, to consider the suspension from
the General Committee imposed upon you on 16 January
1997, on specific charges, involving receipt of Union
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Funds, which you were not entitled to receive and the
disobeying of Union Registered Standing Orders.
Having been given the opportunity to answer these charges
brought against you and you having given your explana-
tions at the Special General Committee Meeting, I am
now directed to advise, that a majority decision of the
General Committee, your suspension was upheld and you
were further dismissed from Office, never to hold an Of-
ficer’s position again.
This dismissal is affective (sic) upon receipt of this cor-
respondence.
The District of Fremantle will be advised of the reason
for your dismissal.”

Mr Jarrett’s complaint is that the respondent organisation
acted contrary to rule 16(1)(e), failed to afford him natural
justice, acted in excess of its powers in dismissing him from
his elected position and disqualifying him for life, and in acting
through a meeting at which all districts were not represented.
He also complained that no provisions existed under the rules
that require a written response in the first instance when (a
member is) suspended under rule 16(1)(e).

There are a number of rules which require some
consideration.

The General President has power to suspend an officer, which
includes a Delegate elected under rule 7, and a General Officer.

Rule 16(1)(e) provides as follows—
“(1) The General President shall:

...
(e) Have power to suspend the General Secretary,

or other Officer, provided that he immediately
acquaint the Executive Committee, and con-
vene a meeting of the General Committee to
deal with such suspension.”

By the rule, which I interpret by reading in the context of
the whole of the rules, and in accordance with R v Aird; Ex
parte AWU [1973] 129 CLR 654 (HC), the General President
when he exercises this power must immediately acquaint the
Executive Committee and must immediately convene a meeting
of the General Committee to deal with such suspension. The
Executive Committee as such was not advised immediately,
although those members who were able to be advised were,
and a meeting of the General Committee was not convened,
although it is not clear that the rule means that that should be
done immediately.

The Executive Committee, of course, under rule 21, has the
power to deal with any cases of emergency which may arise,
pending the holding of a General Committee Meeting, but the
decision of the Executive Committee is required in all cases to
be subject to confirmation by the General Committee. In cases
of extreme emergency the Executive Committee of the union
may suspend any officer or member temporarily, pending the
decision of the General Committee.

It seems to me that that is the purpose of rule 16(1)(e) to
enable the Executive Committee to deal with the matter after
the General President has dealt with it, and then to enable the
General Committee to deal with it. In other words, whilst the
General President may take this action, there are safeguards in
that he must acquaint the Executive Committee as such with
what he has done. In addition, he must convene a General
Committee Meeting to deal with the suspension. That would
indicate to me that the Executive Committee cannot deal with
the suspension, and that only the General Committee can deal
with the suspension. The General President’s duty is only to
acquaint the Executive Committee with what he has done and
to do so immediately. I am satisfied that that duty was to
acquaint the Executive Committee as such with what he had
done, and not the individual members. However, he did inform
the members. The word “immediately” means “as soon as
conveniently may be” (see Dorsman v Nichol 20 ALR 231
(SC-NT)).

The question is whether the sub-rule requires that the General
President immediately convene a meeting of the General
Committee. I am inclined to the view that it is not required
that a General Committee Meeting be convened immediately.
The word is not used a second time in the sub-rule, and a
comma is inserted after the words “Executive Committee”.
Thus, the rule required the General President mandatorily to

acquaint the Executive Committee with the suspension as a
Committee immediately and to convene a meeting of the
General Committee to deal with the suspension. The exercise
of the power can occur only if those two things are done. The
first was not done. The second, if it occurred, occurred at or
about the same time. The first did not. There was therefore a
failure to comply with rule 26(1)(e), and the suspension was
invalid for that reason.

The General Committee, of course, has the power to suspend
any member obtaining benefits by mis-representation or
improperly receiving such benefits (see rule 22(f)).

Rule 22(q) reads as follows—
“The members of the General Committee shall in the in-
terim between Delegate meetings:
...
(q) Suspend or prosecute the General Secretary if found

guilty of fraud, incompetence, or other offence which
may in their opinion be detrimental to the best inter-
ests of the Union, and report to the Branches, through
the General President, any neglect or incompetence
of the General Secretary; but he shall have the right
to refer any decision of the General Committee to a
Delegate Conference, provided such is held within
three months of the date of his appeal, or, if not, to a
general referendum of all financial members of the
Union.”

Rule 22(u) reads as follows—
“The members of the General Committee shall in the in-
terim between Delegate meetings:
...
(u) Suspend from office any General Officer, Federal

Councillor or member of the General Committee on
proof being established of his neglect or incompe-
tence, or other valid reasons, provided always that a
written copy of the charge laid be supplied to him at
the time and an opportunity given him to answer the
charge brought against him.”

Rule 22(z) reads as follows—
“The members of the General Committee shall in the in-
terim between Delegate meetings:
...
(z) Have power to institute legal proceedings against any

person or persons misapplying, withholding or re-
ceiving by imposition any part of the funds, for the
recovery of same, and the punishment of such per-
son or persons.”

Rule 22(a6) reads as follows—
“The members of the General Committee shall in the in-
terim between Delegate meetings:
...

(a6) Have power to inflict a fine not exceeding ten dol-
lars on any member whom the General Committee
adjudges guilty of having acted in a manner detri-
mental to the interests of the Union.”

By rule 23, a decision of the General Committee is binding
on all officers, members and Branches, unless an appeal is
submitted for the judgment of the Delegate Meetings or general
referendum, as provided in rule 18.

The General President, Mr D K Hathaway, who appeared
for the respondent organisation upon this application, submitted
that the decision of the Special General Committee Meeting
of 12 February 1997 was properly founded in rule 28(7) which
gave the power to declare that a person should not hold office
in the union without the express general permission of the
General Committee. However, rule 28(7) relates obviously and
solely to Branch Officers who are identified by name. It makes
no reference to and is not intended to make reference to General
Officers or to Delegates.

Further, the Delegates under rule 9 have specific powers
conferred upon them. Rule 9 reads as follows—

“The Delegates shall have power to amend, rescind or
make Rules, to remove from office any Officer, Trustee,
or Member of the General Committee, and to decide all
appeals against the decision of the General Committee.”
(my emphasis)
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The Delegates meet in Special Delegate Meetings summoned
by the General Committee or summoned by referendum (see
rule 8). Otherwise, Special Delegate Conferences are required
to occur triennially. Special Delegate Conference is the supreme
governing body of the respondent organisation.

There is no power conferred on the General Committee or
on the General President to remove any person from office.
The only power which exists under any of the rules, namely
rules 16(1)(e), 21(2), 22(f) and 22(u), are to suspend from office
any General Officer. The General President, the Executive
Committee in emergency, or the General Committee has power
to suspend an officer such as Mr Jarrett.

There are different powers in the Committee relating to the
General Secretary under rule 18(a) and under rule 22(q) which
enable not only suspension but dismissal of the General
Secretary by the Committee with an appeal by way of
referendum from a dismissal, but those provisions apply to
the General Secretary who is not an officer.

In this case, the suspension was invalid in that it was decided
upon by the General President because he failed to immediately
acquaint the Executive Committee as a Committee. Secondly,
the General Committee had no power to do anything other
than confirm the suspension or suspend Mr Jarrett itself. Its
duty was then to refer the matter, and, indeed, to convene a
meeting of Delegates to deal with the matter.

No assistance can be derived, although Mr Hathaway
submitted that it could, from rule 22(z) which gives power to
the General Committee to—

(1) institute legal proceedings against any person or per-
sons misapplying, withholding or receiving by
imposition any part of the funds, for the recovery of
same, and

(2) institute legal proceedings against any such person
for their punishment.

Legal proceedings in the context of that sub-rule does not
mean action by and through the General Committee. That sub-
rule does not confer a power to punish in the manner in which
the General Committee purported to do in these proceedings.
It empowers, by its plain words, the General Committee to
institute legal proceedings against any person or persons
misapplying, withholding or receiving funds for the recovery
of such funds, and, secondly, to institute legal proceedings by
private complaint or by complaint to police, one would infer,
against such a person for their punishment at law. There is no
power in the General Committee to “punish”, in the manner
which it purported to do.

It is quite clear under the rules that the Delegates only,
presumably at a Triennial Delegates Conference or at a Special
Delegate Meeting called under rule 8(1), have power, inter
alia, “to remove from office any Officer, Trustee, or Member
of the General Committee, and to decide all appeals against
the decision of the General Committee”.

I would further add that I accept the evidence of Mr Jarrett
from the bar table, that evidence not having been disputed,
that he was given no opportunity to be heard on the question
of the punishment to be imposed. That omission constituted a
denial of natural justice which the respondent organisation,
through the General Committee, was bound to afford him. I
would, if it were necessary, decide that the resolution of the
General Committee dismissing him should be declared null
and void for that reason also (see Hathaway v WALEDF&CU
76 WAIG 2508 at 2510 and 2511 and the authorities cited
therein, including Lynch v McLachlan and Others [1962] 3
FLR 59 at 60-61 (CIC)).

In particular, for those reasons, the General Committee had
no power to, and acted ultra vires in dismissing Mr Jarrett
from office, in declaring his office vacant, in prohibiting him
from holding an office in the “union”, and in requesting the
conduct of an election “for the vacant seat of Fremantle”.

As to the requirement that Mr Jarrett present his case in
writing, I am not persuaded that there is anything in the rules
which require it. However, if it were customary, I see no
problem with it occurring, since it represents a method of
affording to a person an opportunity to be heard, not
inconsistent with the rules of natural justice. However, it is
unnecessary for me to decide that finally in this case.

In short, the General Committee acted ultra vires the rules.

I will therefore declare the suspension of Mr Jarrett invalid
and the decisions of the Committee reached in relation to Mr
Jarrett null and void. He therefore has clearly not been removed
from office and has remained in office without interruption.

I will issue a minutes of a proposed declaration to reflect
these reasons.

Declare accordingly
Appearances: Mr K W Jarrett on his own behalf as applicant.
Mr D K Hathaway on behalf of the respondent organisation.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kevin Warren Jarrett
(Applicant)

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

(Respondent).

No 197 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

6 March 1997.
Declaration.

This matter having come on for hearing before me on the 21st
day of February 1997, and having heard Mr K W Jarrett on his
own behalf as applicant and Mr D K Hathaway on behalf of
the respondent organisation, and having reserved my decision
on the matter, and reasons for decision being delivered on the
6th day of March 1997, it is this day, the 6th day of March
1997, ordered and declared as follows—

(1) THAT leave be and is hereby granted to the appli-
cant herein to amend the orders sought in the terms
of the “Ammendment (sic) To Orders Sought” filed
herein on the 13th day of February 1997.

(2) THAT the purported suspension of the abovenamed
applicant as and from the 16th day of January 1997
be and is hereby declared null and void.

(3) THAT the following resolutions passed on the 12th
day of February 1997 by the General Committee of
the said respondent organisation be and are hereby
declared null and void—

“1) All Mr Jarrett’s positions held within the Un-
ion, be declared vacant in accordance with rule
22(z).

 2) That Mr Jarrett is not to hold an Officers posi-
tion in the Union again.

 3) The Fremantle District be advised of this Gen-
eral Committee’s decision.

 4) The Western Australian Electoral Commission,
be advised and requested to conduct an elec-
tion for the vacant position of Fremantle
Delegate.”

(Sgd.) P. J. SHARKEY,
[L.S.] President.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Michael Desmond McPolin
Applicant

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

Respondent.

No 149 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

10 February 1997.
Reasons for Decision.

THE PRESIDENT: This is an application by Mr Michael
Desmond McPolin which alleges that the respondent
organisation acted in breach of rules 16(1)(e) and 18(a) of its
rules.

The application is brought under s.66 of the Industrial
Relations Act 1979 (as amended) (hereinafter referred to as
“the Act”).

The application in Schedule B states as follows—
“1. Failure by D.K Hathaway as General President to

act in accordance with rule 16(1)(e) (General Presi-
dent) and rule 18 (General Secretary) by not
immediately acquainting the Executive Committee
and the convening of the General Committee to deal
with such suspension.

 2. Prior to the opportunity as provided for within the
rules of the union for the Executive and the General
Committee to duly consider the suspension of the
General Secretary branches and members have been
provided with copies of the notice of suspension and
the relevant correspondence and therefore has de-
nied me natural justice in my defence.

 3. The refusal by the General President (D.K Hathaway)
to convene a meeting of the Excutive (sic) Commit-
tee when called upon to do so.”

The allegations are denied by the respondent organisation in
its answer.

The applicant is a member of the respondent organisation,
which is an organisation as that is defined in the Act. I therefore
have jurisdiction thus far to entertain this application.

On 6 February 1997, the matter came before me for directions
and for me to hear and determine an application by the applicant
for interim orders. The applicant is the General Secretary of
the respondent organisation.

By notice dated 17 January 1997, the General President, Mr
Hathaway, gave notice to the applicant (see exhibit 2) that he
was suspended. He remains under suspension at this time. He
is in receipt of his salary, and, according to Mr Hathaway, his
leave entitlements are not affected by the suspension. That
suspension has now continued for over 21 days.

There was a General Committee Meeting on 30 January 1997
at which Mr McPolin was not heard. Mr Hathaway informed
me that Mr McPolin would be heard when he had given a
written response to charges against him of which he was
notified on 17 January 1997 (see exhibit 2).

Mr McPolin says that there is nothing in the rules which
requires him to answer the charges in writing, and that he has
been denied natural justice and has been suspended contrary
to the rules. It follows that his submission is that the suspension
is invalid and should be declared null and void. Mr McPolin
also submitted that his reputation is being traduced and,
particularly, has it been affected by notice to members signed
by Mr Hathaway and distributed to them (see exhibit 2).

Next week there is to be a Special General Committee
Meeting to deal further with this matter. It was said by Mr
Hathaway that there was difficulty in obtaining a quorum for
meetings because of factions within the General Committee
and that this had occasioned difficulties. Mr McPolin said that
he had no knowledge of such a situation.

Mr McPolin submitted that he was suffering detriment
because his reputation among the members was reflected upon
because of his suspension. He also submitted that the
respondent organisation was suffering through the absence of
the General Secretary. Mr Hathaway asserted that there was
no detriment being suffered by the respondent organisation or
by Mr McPolin. In particular, he relied on the fact that Mr
McPolin’s salary was being paid and that he would retain his
leave entitlements, notwithstanding his suspension.

Mr Hathaway submitted that the charges were serious matters
which should not be circumvented by making the interim orders
sought.

The submissions, based on rules 16 and 18, were these—
(1) That the General President, Mr Hathaway, had power

to suspend only if he immediately acquainted the
Executive Committee. This he had not done.

(2) That he had not convened a General Committee to
deal with such suspension.

(3) That the Committee had not considered the case and
given a final decision within seven days.

(4) That Mr McPolin was denied natural justice in any
event.

As I understand Mr Hathaway’s submissions as to rules 16
and 18—

(1) He had convened a General Committee for 30 Janu-
ary 1997 by notice dated 22 January 1997 (exhibit
3).

(2) The matter could not proceed further when Mr
McPolin would not respond in writing to the charges
made against him.

(3) He had acquainted the Executive Committee with
what had occurred. He further submitted that there
was no detriment to Mr McPolin and that the matter
should be allowed to run its course through the in-
ternal processes of the respondent organisation since
this application was temporary.

Rule 16(1)(e) provides—
“(1) The General President shall:

(a) ...
(b) ...
(c) ...
(d) ...
(e) Have power to suspend the General Secretary,

or other Officer, provided that he immediately
acquaint the Executive Committee, and con-
vene a meeting of the General Committee to
deal with such suspension.”

Rule 18(a) provides—
“The General Secretary shall be elected by a ballot of the
financial members of the Union in manner prescribed by
the Rules. He shall have full knowledge of the Union and
Railway work, and shall be competent to discharge all
reasonable duties assigned him by the Rules of the Un-
ion, the Delegate Meeting, and the General Committee.
He shall—
(a) Remain in office until he resigns, is suspended, or is

dismissed, by a majority of members present at a
meeting of the General Committee specially sum-
moned for that purpose, of which at least seven days
notice shall be given to all members thereof, or as
provided for in Rules 16 and 22.”

Of course, if Mr McPolin’s submissions are right and rules
16(1)(e) and 18 and their effect is as he submits, then there is
an argument that the suspension was invalid.

No evidence was given on oath or affirmation before me.
I referred the parties to Corse v Robinson and CSA

(Application No 1285 of 1996) (unreported) delivered 6
December 1996 and the principles set out therein.

The application must be decided in this case having regard
to s.26(1)(a) and s.26(1)(c) of the Act. (S.26(1)(d) of the Act
is of little or no relevance).

I have regard to the objects of the Act, particularly s.6(f) of
the Act.
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It is for the applicant to establish that such an order should
be made. I am satisfied, having regard to the arguments of Mr
McPolin and the requirements of rules 16 and 18, that there is
a substantial case to be tried based on what might be the
obligations of the President and the respondent organisation
under the rules, and depending, to some extent, on which
evidence I accept.

There is no real evidence of detriment at this time to the
respondent organisation, notwithstanding the three week
absence from duties of its General Secretary. I am, however,
satisfied that there might be some detriment to the respondent
were I to intervene at this stage of proceedings where
substantial charges and serious charges are made against the
applicant which might require determination. There is no
evidence, however, of any financial or material detriment to
the applicant because he is suspended without pay when he is,
in fact, being paid. I am not satisfied that any detriment to the
applicant has been established which outweighs any detriment
to the respondent organisation and which would justify me
ordering that his suspension cease. Further, I have no evidence
of any damage to Mr McPolin’s reputation, except his assertion
from the bar table. I do not, on what has so far been put to me,
see that the notification to members of the suspension of Mr
McPolin and Mr Jarrett contained in exhibit 2 is any more
than a communication by the President to the members about
events occurring in the organisation.

This application is relatively prompt, and that is in the
applicant’s favour, but the order if made might be irreversible
and might render nugatory these proceedings from the
respondent organisation’s point of view.

Further, the detriment to the applicant does not outweigh
that to the respondent organisation at this time.

The democratic control of the organisation, at this time,
requires that the matter be allowed to proceed.

I might add that I have difficulty at this time with the
proposition that there is any requirement that Mr McPolin
respond to the charges in writing. However, I make no further
comment on that. No doubt I will receive further submissions
to consider before deciding that point, if it is necessary to so
decide.

I have listed this application for hearing and determination,
and thus there should not be a great delay in disposing of the
matter finally.

The applicant has not established the merits of his application
on this occasion.

It is open to the applicant, of course, to renew this application
if circumstances change.

None of my observations or findings in these reasons can
relate to the final hearing and determination of this matter which
will depend on the evidence then adduced before me and the
submissions then made.

For those reasons, I would dismiss the application.
Appearances: Mr D M McPolin on his own behalf as

applicant.
Mr D K Hathaway on behalf of the respondent organisation.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Michael Desmond McPolin

Applicant
and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

Respondent.
No 149 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

11 March 1997.
Reasons for Decision.

THE PRESIDENT: (Given extemporaneously at the hearing
and determination of this matter on 10 March 1997 and edited
by me).

In this case, Mr David Kimberley Hathaway, the General
President, appearing for the respondent organisation, submitted
that there was no jurisdiction in the Commission to hear the
application because the applicant, Michael Desmond McPolin,
was not validly a member of the respondent organisation. It is
trite to observe that the parties cannot confer jurisdiction on
the Commission however constituted if by the Industrial
Relations Act 1979 (as amended) (hereinafter referred to as
“the Act”) no jurisdiction is conferred (see SGS Australia Pty
Ltd v Taylor 73 WAIG 2328 (FB)).

This is an application brought under s.66 of the Act by Mr
McPolin who was, until he was recently dismissed, the General
Secretary of the respondent organisation. He had been elected
to that office in 1985/1986. That was common ground between
the parties.

The question of whether Mr McPolin was validly a member
of the respondent organisation was raised and was determined
by me in Veenstra v WALEDF&CU (Application No 120 of
1997) (unreported) delivered 6 March 1997. However, that
point was further developed before me today.

When he was elected as the General Secretary, the applicant
was a locomotive driver and therefore eligible for membership
under rule 3 of the rules of the respondent organisation. That
he was then a member was not disputed.

I propose to interpret all of the relevant rules according to R
v Aird; Ex parte AWU [1973] 129 CLR 654 (HC).

Rule 3 reads as follows—

“3. MEMBERSHIP
The Union shall consist of an unlimited number of per-
sons employed by the Western Australian Government
Railways Commission as—
(a) locomotive engine drivers;
(b) railcar drivers;
(c) driver’s assistants;
(d) trainee enginemen;
(e) locomotive cleaners.

A person who—
(a) is employed on work which, at the 19th December,

1969, was regulated by the provisions of an award to
which this Union was not a party; or

(b) is employed on work which the Commission has re-
fused to regulate by an award to which this Union is
a party,

shall not be a member of this Union.
A person shall not be a member of this Union who is not
a worker except in capacity of an honorary member or a
member who or whose personal representative is entitled
to some financial benefit or financial assistance under
these Rules while not being a worker. Any person eligi-
ble for membership of the Union shall, on the presentation
of a membership form duly signed and witnessed, be pro-
posed by one and seconded by another member at the
monthly meeting of the Union and if a majority of the
members present vote in favour of his becoming a mem-
ber, he shall be considered elected.”

Mr McPolin also asserted from the bar table that he was and
remained a paid-up financial member of the respondent
organisation to 30 March 1997, and that the evidence that this
was so was contained in the records of the respondent
organisation. Mr Hathaway asserted from the bar table that he
did not know whether this was so or not.

There is no doubt that the Commission, constituted by the
President, had jurisdiction in this matter to the extent that the
respondent organisation is and was an organisation as that term
is used in s.66 of the Act and defined in s.7 of the Act.

However, the submission from Mr Hathaway, for the
respondent organisation, was that I had no jurisdiction because
Mr McPolin, the applicant, was not and had not been, since he
was elected General Secretary, validly a member of the
respondent organisation. Accordingly, he was not a member
of the respondent organisation and could not properly be an
applicant in these proceedings. It was not denied that he had
been validly a member of the respondent organisation until he
was elected as General Secretary in 1985/1986.
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As I understood Mr Hathaway’s argument, it was that there
is no provision in rule 3 for the General Secretary to be eligible
for membership. Indeed, his submission was as he put it in
Veenstra v WALEDF&CU (op cit), namely that because Mr
McPolin was not employed as a locomotive engine driver,
railcar driver, driver’s assistant, trainee engineman, or
locomotive cleaner he was not eligible to be a member of the
respondent organisation and his membership was invalid.

I was not told whether Mr McPolin was employed on work
which, as at 19 December 1969, was regulated by the provisions
of an award to which the respondent organisation was not a
party.

Mr Hathaway’s further submissions were that the rules
recognised that the General Secretary could not be a member
because there were particular and separate rules which
governed the General Secretary’s suspension. These include
rule 16(1)(e) which enables the suspension of the General
Secretary by the President, and rule 18 which enables the
General Committee to dismiss the General Secretary and
enables the General Secretary to “appeal” against such a
decision by way of the General Secretary requesting and there
being a referendum of all financial members in relation to the
decision of the General Committee to dismiss him. Further,
the General Committee may suspend the General Secretary
under rule 22(q). An appeal lies from suspension of the General
Secretary to the General Committee.

It is to be noted that the General Secretary is not an “officer”
as that term is defined in s.7 of the Act, but is an employee of
the respondent organisation (see WALEDF&CU v Hathaway
75 WAIG 2680 (IAC)).

Mr McPolin submitted that the General Secretary was entitled
to be a member of the respondent organisation by virtue of the
words of the first sentence of the last paragraph of rule 3 of the
respondent organisation’s rules. That reads as follows—

“A person shall not be a member of this Union who is not
a worker except in capacity of an honorary member or a
member who or whose personal representative is entitled
to some financial benefit or financial assistance under
these Rules while not being a worker.”

I do not think that the position of employee of the respondent
organisation under a contract of service can be construed as
making Mr McPolin eligible for membership of the respondent
organisation. Remuneration under a contract of service is not
at all the same as an entitlement to a financial benefit or
assistance. Both of the latter terms have a connotation of
gratuitousness or at least a meaning removed from remuneration
for employment. That sentence does not, therefore, confer
eligibility for membership on the General Secretary.

Particularly, of course, there was no evidence that Mr
McPolin was employed, whilst General Secretary, by Westrail,
as it now is, and no evidence that he was employed by Westrail,
as it now is, in any of the categories referred to in rule 3, and
as rule 3 requires.

Indeed, I am satisfied that since 1985/1986 the applicant
was employed by the respondent organisation as its General
Secretary, until his dismissal and was not eligible for
membership nor validly a member of the respondent
organisation. There is no evidence that he is now eligible for
membership.

Mr McPolin relied strongly on the submission, and, indeed,
the undisputed fact, that he had been accepted as a member of
the respondent organisation whilst he was General Secretary
and had exercised membership rights, including the right to
vote as a member consistently and until recently.

Mr McPolin, the applicant, made submissions that the
General Secretary was required to be a member of the
respondent organisation before he/she was elected General
Secretary. However, even if that was so, (and I find no such
provision in the rules), there is no provision that he/she is
eligible to remain a member after being so elected, in rule 3 or
elsewhere.

Decisions of the General Committee may not be appealed
against otherwise, except by a Branch Secretary, officer or
member under rule 23. Rule 23 reads as follows—

“23. DECISIONS OF GENERAL COMMITTEE
The decision of the General Committee shall be binding
on all officers, members and Branches, unless an appeal

is submitted for the judgment of the Delegate Meetings
or general referendum, as provided in Rule 18, and such
appeal shall be lodged with the General President within
30 days of receipt of such decision by the Branch Secre-
tary or officer or member concerned, otherwise the appeal
shall not be entertained.”

The General Secretary has no such right under rule 23
because he is not a Branch Secretary, officer or member. He is
not eligible to be a member under rule 3. He/she has specific
protection under rule 18.

There are, indeed, separate rules which contemplate and
prescribe for the duties of, and the suspension and dismissal
of the General Secretary. For example, a right of “appeal”
against dismissal lies under rule 18, and also as is the
unmistakable case where there has been a suspension of the
General Secretary, as I have observed. There are express and
separate disciplinary provisions for the General Secretary who
is an employee and express and separate rights of “appeal”.

As to Mr McPolin’s submission that his acceptance as a
member operated as an estoppel to prevent the respondent
organisation denying that he was a member, I hold this.
Eligibility rules such as rule 3 are mandatory. Estoppel cannot
operate in the face of mandatory rules. I referred to this rule of
law in Dornan v SSTUWA and Quinn 72 WAIG 998 at 1005
where I said—

“All of the judgments to which Mr Jackson referred me
took no account of a number of judgments to which I
now refer, or if they did they applied, in my opinion, in-
sufficient weight, at least by implication. In United
Grocers, Tea and Dairy Produce Employees’ Union of
Victoria v Linaker (1916) 22 CLR 176 at 180, per Barton
J, His Honour held—

“... it is clear that the rules are mandatory, and that
“any action of the organization not in accordance with
them is a mere nullity”.”

This judgment was cited in Bielski v Oliver and Others
[1958] 1 FLR 258 where the Commonwealth Industrial
Court held that estoppel could not apply against the eligi-
bility rules of a union because such rule was mandatory.
Thus, whatever action the union there took in admitting a
person or purporting to admit a person as a member, this
could not make him a member if he were ineligible (see
also APSA v Lawrence (1982) 2 IR 166 per Toohey J and
R v Commonwealth Court of Conciliation and Arbitra-
tion and Others; ex parte Brisbane Tramways Co Ltd; ex
parte Municipal Tramways Trust, Adelaide (1914) 19 CLR
43).
I followed the same course in Fry and Others v Baxter
and Others 70 WAIG 4310 at 4312-4313 and the reasons
cited therein.”

Accordingly, any conduct of the respondent organisation
which purported to treat the applicant as a member could have
no effect because of the unmistakable meaning of rule 3 which
is mandatory, and against which such conduct could not stand.

Further, as I find, since 1985/1986, the applicant has not
been eligible to be and has not been a member of the respondent
organisation, according to the rules of the respondent
organisation. I therefore have no jurisdiction to entertain the
application on that ground.

However, s.66(1)(a) of the Act enables an application to be
made by a person who “has been a member of an organization”.
Mr Hathaway submitted that that provision was not directed
to assisting a person such as Mr McPolin who had not been
validly a member for 11 or 12 years, but to a person recently
expelled or at least recently a member. That was a submission
with which Mr McPolin did not agree. It was really a
submission to the effect that the Commission had no
jurisdiction because a person who has been a member means a
person who was comparatively recently a member.

I take the view that, in s.66(1)(a), a person who has been a
member must be a person who is so recently a member as to
have a right as a member to be heard in relation to the rules of
an organisation, their observance, their non-observance and
the manner of their observance, etc. Whether that is so in any
particular application depends on the circumstances of each
case. The applicant here had not been a valid member for 11
or 12 years and the rules, the subject of this application, related
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to facts touching solely upon his rights as General Secretary
under the rules which are specifically protected under the rules
and made by a person who had ceased to validly be a member
11 or 12 years ago. The application was not made by a member
in relation to membership matters or relevant membership
concerns (see, too, s.27(1)(a)(iii) of the Act). Thus, I hold that
there is no jurisdiction to determine the application.

In any event, further and alternatively, having regard to s.6(f),
s.26(1)(a), s.26(1)(c) and s.27(1)(a)(i), (iii) and (iv) of the Act,
the democratic control and/or the interests of the respondent
organisation and its members, as well as the equity, good
conscience and substantial merits of this case, lead properly to
the conclusion that, having regard to the facts to which I have
referred to in the preceding paragraph, I should dismiss this
application.

I have interpreted the relevant provisions of the Act by
reading the same in the context of the whole of the Act.

There has been no need to depart from the ordinary natural
meaning of the words, because no absurdity or ambiguity has
been occasioned by adhering to such ordinary natural meaning.

Similarly, I have interpreted the respondent organisation’s
rules according to the same principles.

I have considered all of the submissions, all of the rules, and
all of the material brought to my attention. For all of those
reasons, I will dismiss the application.

Appearances: Mr M D McPolin on his own behalf as
applicant.

Mr D K Hathaway on behalf of the respondent organisation.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Michael Desmond McPolin
Applicant

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers.

Respondent.

No 149 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

25 March 1997.
Reasons for Decision.

THE PRESIDENT: (Given extemporaneously at the hearing
and determination of this matter on 10 March 1997 and edited
by me).

Mr Kevin Warren Jarrett, a General Vice-President, sought
leave orally to intervene in these proceedings pursuant to
s.27(1)(k) of the Industrial Relations Act 1979 (as amended)
(hereinafter referred to as “the Act”). I am not disposed to
allow an intervention on the grounds that he wishes to convey
information to the General President which previously the
General President would not listen to. It is not a basis for
intervention. It does not properly relate to this matter before
me. If it were based on other grounds relating to what had
occurred in the Executive Committee, I might take a different
view, but I have not heard that properly argued so I am not
disposed to say anything about it until I have heard the matter
argued properly.

What is really said to me is this—“Look, I am the General
Vice-President. I have come here and the President will not
hear what we have to say to him and I want you to adjourn it
while I say to him what he otherwise would not hear what I
have to say”—which is not really a matter for intervention at
all.

I am not therefore disposed to give any such leave to intervene
on those grounds, and, on the authority of R v Ludeke and
Others; Ex parte Customs Officers’ Association of Australia,
Fourth Division [1985] 155 CLR 513 (HC), cannot find any
right sufficient to justify me giving leave to Mr Jarrett to
intervene, nor has it been demonstrated to me that natural justice
would be denied by denying the oral application of Mr Jarrett

under s.27(1)(k) of the Act. If other grounds are raised, then I
will consider them on their merits.

Appearances: Mr M D McPolin on his own behalf as
applicant.

Mr D K Hathaway on behalf of the respondent organisation.
Mr K W Jarrett seeking leave to intervene on his own behalf.

 WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Michael Desmond McPolin
Applicant

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

Respondent.

No 149 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

6 February 1997.
Order.

This matter having come on for a directions and interim orders
hearing before me on the 6th day of February 1997, and having
heard Mr D M McPolin on his own behalf as applicant and Mr
D K Hathaway on behalf of the respondent organisation, and
having reserved my decision on the application for interim
orders, and having determined that my reasons for decision
will issue at a future date, and having given such directions as
are necessary or expedient for the expeditious and just hearing
and determination of this matter, it is this day, the 6th day of
February 1997, ordered and directed as follows—

(1) THAT application No 149 of 1997 be and is hereby
adjourned for hearing and determination to 10.00 am
on Monday, the 10th day of March 1997 and Tues-
day, the 11th day of March 1997.

(2) THAT the abovenamed respondent organisation do
give discovery on oath of all relevant documents
within 10 days of the 6th day of February 1997 and
inspection within seven days thereafter.

(3) THAT the application by the applicant herein for in-
terim orders be and is hereby dismissed.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Michael Desmond McPolin
Applicant

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

Respondent.

No 149 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

27 February 1997.
Order.

This matter having come on for hearing of an application for
discovery before me on the 27th day of February 1997, and
having heard Mr M D McPolin on his own behalf as applicant
and Mr D K Hathaway on behalf of the respondent organisation,
and having given such directions and made such orders as are



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85977 W.A.I.G.

necessary or expedient for the expeditious and just hearing
and determination of this matter, it is this day, the 27th day of
February 1997, ordered and directed as follows—

(1) THAT the abovenamed respondent organisation do
give discovery to the applicant herein of those docu-
ments in paragraphs (6), (7) and (8) of Schedule B to
the application filed herein on the 24th day of Feb-
ruary 1997 by the applicant.

(2) THAT the respondent organisation do file and serve
within 48 hours of the 27th day of February 1997 an
affidavit of discovery of all documents relevant to
the issues in this matter.

(3) THAT inspection of the said documents take place
on or before Tuesday, the 4th day of March 1997.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Michael Desmond McPolin
Applicant.

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

Respondent.

No 149 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

10 March 1997.
Order.

This matter having come on for hearing before me on the 10th
day of March 1997, and having heard Mr M D McPolin on his
own behalf as applicant, Mr K W Jarrett seeking leave to
intervene on his own behalf pursuant to s.27(1)(k) of the
Industrial Relations Act 1979 (as amended) (“the Act”), and
Mr D K Hathaway on behalf of the respondent organisation,
and having given reasons for decision, it is this day, the 10th
day of March 1997, ordered as follows—

(1) THAT the application herein by Kevin Warren Jarrett
for leave to intervene pursuant to s.27(1)(k) of the
Act be and is hereby dismissed.

(2) THAT application No 149 of 1997 be and is hereby
dismissed.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Peter Wallis Veenstra
(Applicant)

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

(Respondent)

No. 120 of 1997.

BEFORE HIS HONOUR THE PRESIDENT.

P.J. SHARKEY.
6 March 1997.

Reasons for Decision.
THE PRESIDENT: This is an application for orders under
s.66 of the Industrial Relations Act 1979 (as amended) (here-
inafter referred to as “the Act”).

My reasons for decision dated 30 January 1997 relating to
my making interim orders set out some of the facts which were
the subject of evidence in support of the application for or-
ders.

However, after a copy of the interim orders was served, on
my direction, upon Mr Michael Desmond McPolin, Mr
McPolin and Mr Kevin Warren Jarrett filed notices of inten-
tion to intervene. These gentlemen are or rather were
respectively the General Secretary and General Vice-President
of the respondent organisation.

Subsequently, Mr Jarrett did not pursue his application for
leave to intervene under s.27(1)(k) of the Act. Accordingly,
leave to intervene was not granted to him.

Mr McPolin, however, did pursue his application for leave
to intervene. The notice filed on his behalf did not set out the
grounds on which his application for leave to intervene was
based, at least not in those terms. However, it was clear that he
was asserting that there were grounds for intervention and they
were these.

Mr McPolin alleged that any final or continued interim or-
der “may have an adverse finding against the General
Secretary”. Further, he alleged that the failure by the applicant
and respondent organisation to properly notify the General Sec-
retary of the lodgment of the application herein had further
disadvantaged him in having his suspension dealt with by the
respondent organisation’s General Committee. He also alleged
that there was a denial of natural justice occasioned to him by
these proceedings. Further, he alleged that the making of this
application occurred without the authority or approval of the
respondent organisation’s Executive Committee or General
Committee.

His application for leave to intervene was opposed by the
respondent organisation, and, to some extent, by the appli-
cant. The law is that a person whose rights will be directly
affected by an order made by the Commission must be given a
full and fair opportunity to be heard before the order is made
(see R v Ludeke and Others; Ex parte Customs Officers’ As-
sociation of Australia, Fourth Division [1985] 155 CLR 513
(HC)). Further, the provisions of s.27(1)(k) of the Act lead to
the conclusion that a person whose rights are not directly af-
fected by a proceeding is not entitled to intervene in the
proceedings, although, in many cases, considerations of fair-
ness may incline the Commission to allow someone who is
likely to be indirectly affected by the outcome of the proceed-
ings to intervene in them (see R v Ludeke and Others; Ex
parte Customs Officers’ Association of Australia, Fourth Di-
vision (op cit) (HC)).

As a matter of fact, and not in dispute, Mr McPolin, who
was the General Secretary of the respondent organisation, was
dismissed from that post on 12 February 1997 before this matter
came on for hearing and determination proper before me.

The position of General Secretary is that of an employee
(see WALEDF&CU v Hathaway 75 WAIG 2680 (IAC)).

It was for Mr McPolin to establish that the Commission’s
discretion should be exercised in his favour to permit him to
intervene.

Firstly, as General Secretary, it is fair to say that Mr McPolin
had no interest in the proceedings which would support a right
of intervention. Firstly, as General Secretary, he is an employee.
Secondly, he was suspended at the time these proceedings com-
menced. Thirdly, he was, by the time I heard his application,
dismissed from office and therefore no longer the General
Secretary. This application had nothing to do with the validity
or otherwise of the suspension or dismissal. The application
was concerned with how rule 26 should be complied with when
the General Secretary was suspended, and, subsequently, when
there was no General Secretary because he had been dismissed.

The application was plainly made by Mr McPolin, in his
capacity as a former General Secretary, and not in his capacity
as a member. Of course, he may have rights of appeal under
rule 23 which he may or may not exercise. I make no judg-
ment on whether those rights exist at this time.

Rule 18(a), however, certainly affords Mr McPolin a right
of appeal to the membership by way of referendum. However,
until there is a successful appeal, he is not the General Secre-
tary.
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It was submitted on behalf of the respondent organisation
that as an employee or former employee it was none of Mr
McPolin’s business how the respondent organisation dealt with
payment of its accounts under the rules. There is obvious va-
lidity in that submission.

As a member, however, he might have sufficient interest to
intervene. That is because a member under s.66 of the Act
may make application for orders, in broad terms, relating to
the rules of an organisation, their observance or non-observ-
ance, and the manner of their observance, etc.

However, what Mr McPolin alleged in his notice of inter-
vention did not relate at all to his membership, but to his
position as General Secretary and an employee of the respond-
ent organisation. There was no claim that a s.66 order might
not properly or fairly be made. He claimed the right to inter-
vene as General Secretary, and his submissions, as
foreshadowed in the notice of intervention, were directed to
how his position and his rights in that position might be af-
fected by these proceedings.

Moreover, it was submitted for the respondent organisation
that Mr McPolin was not validly a member, in any event. I
was referred to rule 3 which reads as follows—

“3. MEMBERSHIP
The Union shall consist of an unlimited number of per-

sons employed by the Western Australian Government
Railways Commission as—

(a) locomotive engine drivers;
(b) railcar drivers;
(c) driver’s assistants;
(d) trainee enginemen;
(e) locomotive cleaners.

A person who—
(a) is employed on work which, at the 19th De-

cember, 1969, was regulated by the provisions
of an award to which this Union was not a
party; or

(b) is employed on work which the Commission
has refused to regulate by an award to which
this Union is a party,

shall not be a member of this Union.
A person shall not be a member of this Union who is

not a worker except in capacity of an honorary member
or a member who or whose personal representative is
entitled to some financial benefit or financial assistance
under these Rules while not being a worker. Any person
eligible for membership of the Union shall, on the pres-
entation of a membership form duly signed and witnessed,
be proposed by one and seconded by another member at
the monthly meeting of the Union and if a majority of the
members present vote in favour of his becoming a mem-
ber, he shall be considered elected.”

Mr Hathaway submitted for the respondent, (and it was not
disputed), that Mr McPolin was a General Secretary and not
employed in any of the categories referred to in rule 3. At the
time of hearing and determining this matter he was not even,
of course, General Secretary. There was no evidence before
me that he was a person entitled to membership of the re-
spondent organisation, as prescribed by rule 3. There was no
evidence that he filled any of the occupations set out in rule 3.
Accordingly, there was no evidence that he validly held mem-
bership in the respondent organisation, and, indeed, the
evidence was and the conclusion from it was clear that he did
not validly hold membership in the respondent organisation.
There was, therefore, no direct right as a member or otherwise
in relation to which he was entitled to be heard. I therefore did
not grant leave to Mr McPolin to intervene.

I would further add that the proposed objections by Mr
McPolin, which he proposed to raise were he given leave to
intervene, seemed to have little merit.

First, Mr Veenstra, as a member of the respondent organisa-
tion, needed no consent from the General Committee to make
the application. Second, there is nothing in these proceedings
which relates to the validity of the suspension or dismissal of
the General Secretary, and nothing which could be said to deny
him natural justice in those respects. Third, an order in terms

of or similar to the interim order could not, in any way, reflect
any adverse finding against the General Secretary. Fourth, the
failure of the applicant and respondent to properly notify the
General Secretary of the filing of this application has been
remedied and was remedied before the hearing, if it were nec-
essary to remedy it, and that is not absolutely certain, by the
service upon him by my order of a copy of the application
herein which prompted his application for leave to intervene.

The applicant sought that the interim order become, at least
in substantial terms, the final order in these proceedings.

Rule 26(d) requires, quite clearly, that cheques and docu-
ments be counter-signed. There is no General Secretary
presently, and there is no evidence that a General Secretary
will be appointed in the near future. Indeed, that cannot be
done until any appeal rights of Mr McPolin are exercised by
him and finally determined under the rules. If he succeeds
upon appeal, then he will presumably become the General
Secretary again.

It is within the scope of s.6(f) of the Act, and in the interests
of this organisation and its membership, that a check on the
signing of documents and cheques be maintained by the ne-
cessity for three signatures as rule 26(d) requires. In the absence
of the General Secretary, the third signature, a counter-signa-
ture, should be that of one of the Trustees who have special
responsibility for the property of the respondent organisation
(see rule 20).

In addition, as I have observed from the Bench, this arrange-
ment should not be open-ended, but should last for three
calendar months, which should give sufficient time for Mr
McPolin’s appeal, if he pursues it, to be completed, so that if
he is successful a reinstatement will have occurred within that
period, or for a new General Secretary to be elected if Mr
McPolin is not reinstated as General Secretary by process of
appeal or otherwise.

Appearances:Mr P W Veenstra on his own behalf as appli-
cant.

Mr M D McPolin seeking leave to intervene on his own
behalf.

Mr D K Hathaway on behalf of the respondent organisation.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Peter Wallis Veenstra

(Applicant)

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

(Respondent)

No. 120 of 1997.

BEFORE HIS HONOUR THE PRESIDENT.

P.J. SHARKEY
27 February 1997.

Order.
This matter having come on for hearing before me on the

27th day of February 1997, and having heard Mr P W Veenstra
on his own behalf as applicant, Mr M D McPolin seeking leave
to intervene on his own behalf pursuant to s.27(1)(k) of the
Industrial Relations Act 1979 (as amended) (“the Act”), and
Mr D K Hathaway on behalf of the respondent organisation,
and having determined that my reasons for decision will issue
at a future date, it is this day, the 27th day of February 1997,
ordered and directed as follows—

(1) THAT the application herein by Michael Desmond
McPolin for leave to intervene in these proceedings
pursuant to s.27(1)(k) of the Act be and is hereby
dismissed.

(2) THAT until the reinstatement of Michael Desmond
McPolin as General Secretary, or until a new Gen-
eral Secretary is elected, or until the expiration of
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three calendar months from the 27th day of Febru-
ary 1997, whichever is the sooner, all cheques and
financial documents required to be countersigned by
the said General Secretary of the respondent organi-
sation under rule 26(1)(d) of the rules of the
respondent organisation, shall be countersigned by
any one of the three Trustees of the respondent or-
ganisation lawfully occupying the office of Trustees.

(Sgd.) P.J. SHARKEY,
[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Peter Wallis Veenstra

(Applicant)

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

(Respondent)

No. 120 of 1997.

BEFORE HIS HONOUR THE PRESIDENT.

P.J. SHARKEY.

20 February 1997.

Order.
This matter having come on for hearing and determination

before me on the 20th day of February 1997, and having heard
Mr P W Veenstra on his own behalf as applicant, Mr M D
McPolin seeking leave to intervene on his own behalf pursu-
ant to s.27(1)(k) of the Industrial Relations Act 1979 (as
amended), and Mr D K Hathaway on behalf of the respondent
organisation, and having given such directions and made such
orders as are necessary or expedient for the expeditious and
just hearing and determination of this matter, it is this day, the
20th day of February 1997, ordered and directed that the hear-
ing and determination of application No 120 of 1997 be and is
hereby adjourned to 10.00 am on Thursday, the 27th day of
February 1997.

(Sgd.) P.J. SHARKEY,
[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Peter Wallis Veenstra

(Applicant)

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

(Respondent)

No. 120 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P.J. SHARKEY.

11 February 1997.

Order.
This matter having come on for hearing and determination

before me on the 11th day of February 1997, and having heard
Mr P W Veenstra on his own behalf as applicant, Mr K W
Jarrett seeking leave to intervene on his own behalf pursuant
to s.27(1)(k) of the Industrial Relations Act 1979 (as amended)
(“the Act”), Mr M D McPolin seeking leave to intervene on
his own behalf pursuant to s.27(1)(k) of the Act, and Mr D K

Hathaway on behalf of the respondent organisation, and hav-
ing given such directions and made such orders as are necessary
or expedient for the expeditious and just hearing and determi-
nation of this matter, it is this day, the 11th day of February
1997, ordered and directed as follows—

(1) THAT the hearing and determination of application
No 120 of 1997 be and is hereby adjourned to 10.00
am on Thursday, the 20th day of February 1997.

(2) THAT Kevin Warren Jarrett do file and serve on the
applicant herein and the respondent organisation
notice of intervention setting out in full the grounds
for such intervention.

(3) THAT Michael Desmond McPolin do file and serve
on the applicant herein and the respondent organisa-
tion notice of intervention setting out in full the
grounds for such intervention.

(Sgd.) P.J. SHARKEY,
[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Peter Wallis Veenstra

(Applicant)

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

(Respondent)

No. 120 of 1997.

BEFORE HIS HONOUR THE PRESIDENT.
P.J. SHARKEY.

30 January 1997.

Reasons for Decision.
THE PRESIDENT: This is an application by Mr David Kim-
berley Hathaway brought under s.66 of the Industrial Relations
Act 1979 (as amended) (hereinafter referred to as “the Act”).

Mr Hathaway purported to appear both for himself and also
for the respondent organisation, of which he is the President. I
advised Mr Hathaway that I had some difficulty with his pur-
porting to represent himself as the applicant, and the respondent
organisation as respondent at the same time.

As President, he is and was entitled to represent the respond-
ent before the Commission under rule 16(2) of the rules of the
respondent organisation.

After an adjournment to enable Mr Hathaway to consider
the matter, there was an application by Mr Peter Wallis Veenstra
who sought leave to be substituted as the applicant in lieu of
Mr Hathaway. Mr Hathaway consented to such an order being
made for himself and then for the respondent and such an or-
der was made. Mr Hathaway then announced his appearance
for the respondent organisation as President. Mr Veenstra ap-
peared for himself as applicant.

The application was amended, too, by leave so that final as
well as interim orders were claimed.

It was conceded on behalf of the respondent that the appli-
cant, Mr Veenstra, was a current financial member of the
respondent organisation, and that the respondent was, at all
material times, an organisation as that is defined in s.7 of the
Act. There was therefore jurisdiction in the Commission as
presently constituted to hear and determine the application for
interim orders and to give directions for the hearing of this
matter.

This application arises from the requirement that the Gen-
eral President and any one member of the Finance Committee
shall sign all cheques and financial documents on behalf of
the respondent, and that all such cheques and documents are
required to be countersigned by the General Secretary (see
rule 26(d)).
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Rule 26(d) reads as follows—
“The Finance Committee shall:

(a) ...
(b) ...
(c) ...
(d) The General President and any one member

of the Finance Committee shall sign all
cheques and financial documents on behalf of
the Union, authorised by these Rules; such
cheques and documents to be countersigned
by the General Secretary.”

The following are the facts.
On 17 January 1997, the respondent suspended the General

Secretary, Mr Michael Desmond McPolin, an employee of the
respondent, pursuant to rule 18 of the rules of the respondent
organisation. A number of allegations were made concerning
his conduct and were said, according to exhibit 2, to have been
conveyed to him in writing.

It was common ground that, whilst the General Secretary is
suspended, he cannot countersign cheques and financial docu-
ments, and that is the reason for this application. In other words,
there is no way of satisfying the requirements of rule 26(d).

Again, it was not in issue that a number of accounts have
not been paid, and, indeed, that the General Secretary’s most
recent salary payment has not been paid, nor has that of an-
other member of staff. Matters relating to Mr McPolin’s
suspension are to be heard on the evening of 30 January 1997
by the General Committee.

By his application, Mr Veenstra seeks that an order be made
on an interim basis that would permit cheques to be signed on
an interim basis without the countersignature of the General
Secretary.

Applications for interim orders must be decided having re-
gard to s.26(1)(a), s.26(1)(c), and, where relevant, s.26(1)(d)
of the Act. They must also be decided having regard to the
objects of the Act. The applicant must establish that such an
order should be made.

Further, whilst the General Secretary remains suspended,
there is a substantial case that the interests of the respondent
and its members are served by the respondent promptly pay-
ing its debts, particularly salary and wages. This object should
therefore be achieved by either dispensing with the necessity
for the General Secretary to countersign, or for any person to
countersign, or, alternatively, substituting another responsible
officer to countersign.

It is obvious that requiring a further signature on cheques or
financial documents, along with that of the President or a
member of the Finance Committee, serves best the purposes
of the respondent. That is because doing so preserves the safe-
guard provided by three signatures.

Currently, of course, it is necessary that an order be made so
that cheques can be signed, since the welfare of the union ob-
viously requires that it pays its staff and it pays other debtors.

Further, the respondent correctly does not oppose the appli-
cation, which course, so far, has been agreed to by the Executive
but not by the General Committee.

S.6(f) of the Act is advanced by such an order being made.
Further, the respondent correctly makes no submission that

detriment would be suffered by it if the order were made. The
consequences of the order, too, are reversible, as is the order
itself. The application has been promptly made. All of those
factors are relevant and I take them into account (see Corse v
Robinson and CSA (Application No 1285 of 1996) (decision
delivered 6 December 1996) (unreported) at page 6).

There is power in the President to make the orders sought
(see s.66(2) and also s.66(4) of the Act).

I propose to make an order that rule 26(d) be complied with
whilst the General Secretary remains suspended by all cheques
and financial documents required under that rule to be coun-
tersigned by the General Secretary being countersigned by any
one of the three trustees of the respondent. (The trustees have
special responsibility for the property of the respondent under
rule 20). Of course, if the suspension is lifted, then the Gen-
eral Secretary will return to the discharge of his duties.

I will order that this order continue in the alternative until
further order.

Further, I will order that this application be listed for final
hearing and determination on Tuesday, 11 February 1997 at
10.00 am.

Appearances:Mr P W Veenstra on behalf of the applicant.
Mr D K Hathaway on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

David Kimberley Hathaway

(Applicant)

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

(Respondent)

No. 120 of 1997.

BEFORE HIS HONOUR THE PRESIDENT.
P.J. SHARKEY.

28 January 1997.

Order.
This matter having come on for a directions and interim or-

ders hearing before me on the 28th day of January 1997, and
having heard Mr P W Veenstra on behalf of the applicant and
Mr D K Hathaway on behalf of the respondent, and having
determined that my reasons for decision will issue at a future
date, it is this day, the 28th day of January 1997, ordered and
directed as follows—

(1) THAT Peter Wallis Veenstra be and is hereby substi-
tuted as the applicant herein in lieu of David
Kimberley Hathaway.

(2) THAT application No 120 of 1997 be and is hereby
amended as follows—

(a) By deleting on the first page thereof in the first
line of the first paragraph thereon the word
“an”.

(b) By inserting in the same line after the word
“Interim” in such line the following “and fi-
nal”.

(c) By substituting in the same line the word “Or-
ders” for “Order”.

(d) By inserting in Schedule 2 to such application
in the third last line thereof the words “The
interim and final orders” for the words “The
interim order”.

(3) THAT until the suspension of Mr Michael Desmond
McPolin, the General Secretary of the respondent
organisation, be lifted, or until further order, which-
ever is the sooner, all cheques and financial
documents required to be counter-signed by the said
General Secretary of the respondent organisation,
under rule 26(1)(d) of the rules of the respondent
organisation, shall be signed by any one of the three
trustees of the respondent organisation lawfully oc-
cupying the office of trustees.

(4) THAT a copy of this order be served forthwith by
the applicant upon the said General Secretary, Mr
Michael Desmond McPolin.

(5) THAT application No. 120 of 1997 be and is hereby
adjourned for hearing and determination to 10.00 am
on Tuesday, the 11th day of February 1997.

(Sgd.) P.J. SHARKEY,
[L.S.] President.
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AWARDS/AGREEMENTS—
Application for—

A. GONINAN & CO. LIMITED BASSENDEAN
ENTERPRISE AGREEMENT

No. AG 52 of 1997.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch

and

A. Goninan & Co. Limited.

No. AG 52 of 1997.

A. Goninan & Co. Limited Bassendean Enterprise
Agreement.

SENIOR COMMISSIONER G.L. FIELDING.

6 March 1997.

Order.
HAVING heard Mr G.C. Sturman on behalf of the Applicant
and Mr A.E. Hayes, Human Resources Manager and Mr L.G.
Cash, Manager (Bassendean branch) of the Company and Mr
M.C. Borlase on behalf of the Respondent, and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders:

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 12th day of February, 1997 entitled A.
Goninan & Co. Limited Bassendean Enterprise Agree-
ment and subsequently amended on or about 27th February
1997 be registered as an industrial agreement and shall
replace A. Goninan & Co. Limited Bassendean Enter-
prise Agreement No. AG 93 of 1995.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

Schedule.

INDEX
CLAUSE DESCRIPTION

1. AGREEMENT
1.1. Title
1.2. Parties To The Bassendean Enterprise Agreement
1.3. Date Of Operation And Term
1.4. Relationship To Other Awards
1.5. Workplace Efficiency Principle
1.6. Steps To Improve Business Objectives
1.7. Measures Of Improvement In Business Objectives
1.8. Flexibility Of Labour

2. CONTRACT OF SERVICE
2.1. Contract of Service
2.2. Severance Agreement

2.2.1. Notification
2.2.2. Payments
2.2.3. Overtime
2.2.4. Transfers
2.2.5. Voluntary Severance

2.3. Probationary Employment

3. WAGES
3.1. Wages

3.1.1. Allowances
3.1.2. Meal Money
3.1.3. Occupational Health & Safety

3.2. Payment Of Wages
3.3. Apprentices

4. WORKING HOURS
4.1. Working Hours
4.2. Rostered Days Off
4.3. Overtime

5. LEAVE ENTITLEMENTS
5.1. Long Service Leave
5.2. Sick Leave
5.3. Annual Leave
5.4. Public Holiday Pay
5.5. Bereavement Leave
5.6. Parental Leave

6. TRAVEL
6.1. Travelling And Board

7. TOOLS AND EQUIPMENT
7.1. Safety, Protective Clothing and Equipment
7.2. Personal Tools

8. MISCELLANEOUS
8.1. Superannuation
8.2. Workers Compensation
8.3. Resolution Of Disputes

SIGNATURE OF THE PARTIES

1. AGREEMENT
1.1. Title

This Agreement shall be known as the A. Goninan
& Co. Limited Bassendean Enterprise Agreement.

1.2. Parties To The Bassendean Enterprise Agreement
The parties to this Agreement are:

* A. Goninan & Co. Limited—WA Operations
(“the Company”);

* Automotive, Food, Metals, Engineering, Print-
ing & Kindred Industries Union of
Workers—Western Australian Branch (the
Union);

* All employees in classifications as defined in
the parent award employed at the Bassendean
Operations (approx 120 employees).

1.3. Date Of Operation And Term
This agreement shall operate from the 22nd Febru-
ary 1997 and the term will expire 24 months from
that date.
The parties are committed to re-negotiating a further
Agreement in the three month period prior to the
expiry of the term of this agreement, and to finalise
those negotiations before the expiry of this agree-
ment. If at the expiry of this Agreement a new
Agreement has not been negotiated, the employees
will have the option to either retain the terms and
conditions of this Agreement, or revert back to the
Metal Trades (General) Award.

1.4. Relationship To Other Awards

The Metal Trades (General) Award will be the refer-
ence for provisions not included in this Agreement.
The Agreement should be interpreted in conjunction
with that Award.

1.5. Workplace Efficiency Principle

The parties agree to continue with business improve-
ment processes, elimination of impediments to
multi-skilling, broadening the range of tasks which
an employee may be required to perform, ensuring
that working patterns and arrangements enhance flex-
ibility and efficiency.

An appropriate competency based training program
will be formalised to ensure the appropriate skills
are obtained to allow multi-skilling.

1.6. Steps To Improve Business Objectives

Both parties agree to implement steps to continu-
ously improve the company’s levels in productivity,
quality and safety.
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These steps will include but not be limited to:
a) Participative work redesign with a focus on

each section’s contribution to reaching busi-
ness objectives.

b) Continuous employee development through
ongoing identification of training needs and
the development of on-the-job and off-the-job
training programmes.

c) Continuation and improvement of the Occu-
pational Health and Safety programmes.

d) Continuation and improvement of the Quality
Assurance system.

e) Introduction of Total Quality Management
principles and practices to all administration
and management areas.

f) Continuous improvement of jigs and fixtures.
g) Updating and improvement of clear and accu-

rate job instructions.
h) Improvement of housekeeping activities in an

endeavour to present the best possible image
to potential customers, and the elimination of
hazards.

1.7. Measures Of Improvement In Business Objectives
The following measures will be used to monitor pro-
ductivity, quality and safety performance.

– Productive hours per estimated hours
– Lost time Injury Frequency
– Absenteeism
– Rework hours

These measures will be prepared and displayed on a
monthly basis.

1.8. Flexibility Of Labour
The parties agree that in our business there is a real
need to have a highly flexible workforce to react to
fluctuations in workload.
In this context to provide flexibility and avoid em-
ployee reductions, the parties agree to the following:

(1) The Company may direct an employee to carry
out such duties as are within the limits of the
employee’s skill, competence and training.

(2) The Company may direct an employee to carry
out such duties and use such tools and equip-
ment as may be required provided that the
employee has been properly trained in the use
of such tools and equipment.

(3) Any direction issued by the Company pursu-
ant to paragraphs (1) and (2) hereof shall be
consistent with the Company’s responsibili-
ties to provide a safe and healthy working
environment.

Other Sites
To avoid reduction in employee levels, temporary
transfers to other sites may be offered.

2. CONTRACT OF SERVICE
2.1. Contract of Service

The employee shall be employed at the appropriate
level as per Table 1 page 7, and work in accordance
with this Agreement.
The contract of service may be terminated on any
day by one party giving to the other party notice of
termination and the contract shall expire at the end
of that period of notice.
The period of notice will be—

Period of Continuous Period of
Service Notice
Casual Employees 1 hour
Less than 1 month 1 day
1 month to 1 year 1 week
1 to 3 years 2 weeks
3 to 5 years 3 weeks
5 years and over 4 weeks

Employees over the age of 45 years and who
have completed two years service are entitled
to an additional week of pay in lieu of notice.
Employees are required to give the same pe-
riod of notice but employees aged over 45
years are not required to give the additional
weeks notice.

If an employee fails to give the required notice, or
having given or been given the required notice, leaves
before the end of the notice period, the employee
forfeits the entitlement to any monies owing to the
employee under this contract of employment except
to the extent those monies exceed the ordinary wages
for the notice period.
Nothing in this Agreement affects the Company’s
right to dismiss an employee without notice for con-
duct which justifies instant dismissal, ie fighting, theft
or a serious breach or repeated breach of safe work-
ing practices, and an employee so dismissed shall
only be entitled to be paid for the time worked up to
the time of dismissal.

2.2. Severance Agreement
2.2.1. Notification

a) The Company will advise employees of any
impending major changes that will result in
reduction in employment levels.

b) If employee levels are to be reduced, employ-
ees affected will be advised in writing and
provided with information concerning their en-
titlements.

c) If employee levels are to be reduced, employ-
ees affected may be given pay in lieu of notice
in accordance with the clause 2.1.

2.2.2. Payments
i) Annual Leave accrued and pro-rata entitle-

ments, including payment of annual leave
loading shall be paid.

ii) Long Service Leave—pro-rata entitlement
shall be paid subject to a minimum of seven
(7) full years of continuous service. Except for
employees engaged prior to 21 June 1995, then
five (5) years of continuous service for pro
rata entitlement.

iii) Severance Pay—retrenched employee shall
receive the following severance payments.
Period of Continuous Severance
Service Pay
Less than 1 year Nil
1 year but less than 2 years  4 weeks
2 years but less than 3 years  6 weeks
3 years but less than 4 years  7 weeks
4 years but less than 5 years  8 weeks
5 years but less than 6 years  9 weeks
6 years but less than 7 years 10 weeks
7 years but less than 8 years 11 weeks
8 years but less than 9 years 12 weeks
9 years but less than 10 years 13 weeks

10 years or more 14 weeks
2.2.3. Overtime

Should retrenchments be necessary, it is agreed
that selective overtime should still be worked
for the purpose of safety issues, urgent work,
maintenance or breakdowns.

2.2.4. Transfers
Where vacancies exist in other areas of the
Company’s Western Australian Operations,
before retrenching an employee, the Company
shall offer to transfer the employee to such a
vacancy, provided that he/she is competent to
fill the position.
The Company shall also endeavour to find an
offer of alternative employment with another
Division of A Goninan & Co Limited for an
employee who would otherwise be retrenched.
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2.2.5. Voluntary Severance
The Company shall call for volunteers if re-
trenchments are necessary but reserves the
right to reject volunteers in order to maintain
the skills required to operate the business.

2.3. Probationary Employment
For employees engaged after the registration of this
agreement, employment is conditional on the em-
ployee passing a two (2) month probationary period.
During this period the Company or employee may
cancel the contract of employment by providing 1
day’s notice to the other party.

3. WAGES
3.1. Wages

a) The parties are committed to implementing and moni-
toring the initiatives contained in Clause 1.5 & 1.6
of this agreement, and based on that commitment
the following wages and increases shall apply.

b) The wages payable from the first full pay period af-
ter the date of ratification by the Western Australian
Industrial Relations Commission, and backdated to
the first full pay period from the 1st February 1997,
are set out in Table 1 below:

Table 1
New Weekly Rate

Existing Rate (Excluding
Level $/Week Tool Allowance)
C8 599.83 623.82
C9 572.59 595.50
C10 545.29 567.10
C11 504.37 524.55
C12 476.74 495.81
C13 447.10 464.98

A shift employee shall be paid 15% more than the
employee’s ordinary rate.

c) Provided that there are no negative movements in at
least 3 of the 4 measures listed in Clause 1.7 ie pro-
ductivity, safety, quality and absenteeism, there shall
be additional all purpose increases payable over the
term of the agreement as follows:

6 months from date of ratification = 1.5%
12 months from date of ratification = 2%
18 months from date of ratification = 1.5%

d) In the event of a State Wage Decision handed down
during the term of this agreement, which grants a
wage increase greater than that provided for in this
agreement, then the difference between such an in-
crease and the rates contained herein shall be paid to
the employee covered by this agreement.

e) The employees and Union party to this agreement
undertake to make no extra claims for the term of
this agreement, unless it is for the purpose of re-clas-
sification because of an increase in the employee’s
level of skill utilised by the company, or an increase
in the supervisory role of the employee.

3.1.1. Allowances
a) A discomfort allowance shall be paid when

appropriate for either or all of the following;
Height, Dirt, Heat and Confined Space, the
allowance will be paid when any or all of these
conditions apply at the rate of 55¢ per hour.

b) Tool allowance will be paid at the rate of $9.70
per week for employees who are required to
supply their own hand tools.

c) Distant Allowance will be paid at the rate of
$1.00 per hour for all hours worked, to com-
pensate for working at a remote location on a
short term secondment. Employees are eligi-
ble when the distance is greater than 100km’s
from the Perth Central Business District.

d) Leading Hands shall be paid an additional
$1.50 per hour.

3.1.2. Meal Money

In respect of any period of overtime for which
the employee has not been notified of the re-
quirement on the previous day or earlier; if
the employee is required to work overtime for
more than two hours he/she shall be supplied
with a meal by the Company or be paid $6.80
for a meal.

3.1.3. Occupational Health & Safety

An employee possessing a First Aid Certifi-
cate and being nominated by the company as
a First Aid Officer shall be paid an additional
$6.35 per week.

An employee elected by employees as a
Bassendean Safety Representative, shall be
paid an additional $6.30 per week. The Com-
pany will determine the number of
Representatives required for both of the above.

3.2. Payment Of Wages

Wages shall be paid by the Company to the employee
by direct bank deposit method of payment.

3.3. Apprentices

3.3.1 Apprentices will be paid the following per-
centage of the C10 rate:

Four Year Term: %
First Year 42
Second Year 55
Third Year 75
Fourth Year 88

3.3.2 Tool Allowance will be paid at the rate of $9.70
per week for Apprentices who are required to
supply their own hand tools.

4. WORKING HOURS

4.1. Working Hours

Staggered start and finish times may be rostered be-
tween the hours of 6:00 am and 6:00 pm to provide
for mutually agreed “Summertime” hours, and stag-
gered meal breaks may also be required to provide
added flexibility in meeting production requirements.
However no employee will be directed to work more
than six hours without taking a meal break. Employ-
ees agree that they will, if required, work reasonable
overtime.

Current practice allows for one (1) unpaid meal break
of 30 minutes per day, plus one (1) paid break per
day of 10 minutes (maximum) duration to be taken
in the morning.

4.2. Rostered Days Off

Rostered days off will be accrued at the rate of 0.4 of
an hour per day (2 hours per week or 1 day per 4
weeks). This will normally result in an employee
working 8 hours per day and 19 days per 4 week
period.

The parties agree that to meet fluctuating work load
and minimise the need for employee reduction that:

• The Company by agreement may require in-
dividual employees or a group of employees
to bank up to five rostered days off.

• Any banked rostered days off must be taken
within six (6) months of the date on which
they are first deferred.

4.3. Overtime

4.3.1. Employee will be paid at the following rates
for overtime:

• Monday to Friday, up to 8 hours per day, be-
tween 6:00 am to 6:00 pm, normal time will
apply. The first 2 hours thereafter will be paid
at time and a half. Hours worked in excess of
10 hours per day will be paid at double time.
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• Saturday, the first two hours worked prior to
noon, will be paid at time and a half, and dou-
ble time thereafter.

• Sundays will be paid at double time.

• Public Holidays, will be paid at double time
and a half.

In computing overtime, each day shall stand alone
but when an employee works overtime which con-
tinues beyond midnight on any day, the time worked
after midnight shall be deemed to be part of the pre-
vious day’s work for the purposes of this clause.

4.3.2. Minimum Time Off

When overtime work is necessary it shall,
wherever reasonably practicable, be so ar-
ranged that an employee has at least 10
consecutive hours off duty between the work
of successive days.

4.3.3 Callouts When on Annual Leave or Roster Day

Employees called out to work on Annual Leave
or Rostered Day Off will be paid a minimum
of three (3) hours at double time of ordinary
rates. Such callouts will only occur by mutual
agreement between the parties to cover such
instances as the Christmas Shutdown, etc.

5. LEAVE ENTITLEMENTS

5.1. Long Service Leave

The Long Service Leave Provisions as set out in
Volume 66 of the Western Australian Industrial Ga-
zette at pages 1 to 4 inclusive, are incorporated in
and form part of this agreement for employees em-
ployed on or after the date of ratification by the
Western Australian Industrial Relations Commission.

In summary, employees will be entitled to 13 weeks
leave after 15 years continuous service with the Com-
pany.

The Company recognises and acknowledges the pro-
visions of the Long Service Leave clause 14 of the
Goninan WA Division Bassendean Enterprise Bar-
gaining Agreement No. AG48 of 1993 will apply to
employees employed prior to 21 June 1995.

In summary, Long Service Leave will accrue at the
rate of 13 weeks after 10 years service. Then 13 weeks
after the next 10 years of service. After 20 years com-
pleted service, in respect to each 7 years service
completed thereafter—13 weeks leave. After 7 years
of service LSL will be paid out on a pro-rata basis on
separation or after 5 years service in the case of re-
dundancy.

5.2. Sick Leave

Accrual and Notification

Company Commitment Employee Commitment

An employee who is unable to The employee shall notify the
attend or remain at work Company of his/her inability to
because of personal ill-health attend work prior to the time
shall be entitled to payment scheduled to commence work.
during such absence in The onus of proof of absence is
accordance with this clause the employee’s responsibility.
Sick Leave will be accrued at
the rate of 80 hours per annum.

Current practice permits two (2) occasions in each 12
months service to have two (2) days off without a medi-
cal certificate.

5.3. Annual Leave

Four (4) weeks leave per annum will be accrued, this
leave will be taken at a time that is mutually agreed
and will attract a 17½% loading.

The employee can be required to take annual leave
at times of planned shut-down eg. Christmas, and to
avoid employee reductions.

5.4. Public Holiday Pay
Employees shall be entitled to ten (10) public holi-
days per year.

*New Years Day *Anzac Day
*Australia Day *Foundation Day
*Labour Day *Queens Birthday
*Good Friday *Christmas Day
*Easter Monday *Boxing Day

Gazetted public holidays will be paid, however if
due to workload these days may be required to be
worked and another day taken off at a mutually agreed
time.

5.5. Bereavement Leave
A maximum of two (2) days bereavement will be
paid for the following occurrences:

• Death of a Spouse or Defacto
• Death of a Child or Step-child
• Death of a Parent or Step-parent
• Death of any other relative residing with em-

ployee
5.6. Parental Leave

Will be in accordance with the Minimum Conditions
of Employment Act 1993.
In summary, a total of 52 weeks unpaid leave may
be taken on the birth or adoption of a child (under 5
years). A female employee must commence this leave
at least 6 weeks prior to the expected date of birth.

6. TRAVEL
6.1. Travelling And Board

a) Travelling and Fares
An employee who on any day or from day to day is
required to work at a job away from his or her accus-
tomed workshop or depot shall at the direction of
the Company, present for work at such job at the
usual starting time; provided that any additional trav-
elling time and/or additional and reasonable fares
incurred shall be paid by the Company.
An employee who, with the approval of the Com-
pany, uses his/her own means of transport for
travelling to or from outside jobs shall be paid as per
the prescribed rate for the Metal Trades (General)
Awards.

b) Payment for Travelling
i) The rate of pay for a passenger travelling shall

be ordinary time, and for drivers shall be paid
the first two hours at time and a half, and dou-
ble time thereafter.

ii) The maximum travelling time to be paid for
shall be twelve hours out of every twenty-four
hours, or when sleeping berth is provided by
the Company for all-night travel, eight hours
out of every twenty-four hours.

c) Definition of Expenses
For the purposes of this clause, “expenses” means:

i) All fares reasonably incurred. Air fares allowed
shall be economy class.

ii) Reasonable expenses incurred whilst travel-
ling not exceeding for each meal taken, lunch
and breakfast—$10.00, and dinner—$20.00.

iii) The Company shall pay all reasonable ex-
penses including fares, transport of tools, meals
and suitable overnight accommodation.

d) Change of Residence
An employee:

i) engaged in one locality to work in another; or
ii) sent, other than at his/her own request, from

his/her usual locality to another for employ-
ment,
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which can reasonably be regarded as permanent; in-
volving a change of residence, shall be paid travelling
time whilst travelling between such localities and
expenses for a period not exceeding three months.
Such expenses shall cease after he/she has taken up
permanent residence at the new location.

7. TOOLS AND EQUIPMENT

7.1. Safety, Protective Clothing and Equipment

Company Commitment Employee Commitment

As part of the company’s The employee will maintain
determination to provide a these items in a clean and well
safe working environment, the presented manner.
company will provide the
following safety items at time The employee will not subject
of starting and for each the safety items to unnecessary
subsequent year of service: damage.
• 3 sets of pants & shirts

(or overalls) Employee will endeavour at all
• 1 pair of safety boots times to minimise safety risks to
• 1 pair of safety glasses themselves, co-workers and the
If the safety items become company’s equiment.
damaged, they will be
replaced on an exchange basis. All safety items, including
The Supervisor shall work clothes, are required to be
determine if the items are to returned on cessation of
be replaced. employment.

7.2. Personal Tools
Company Commitment Employee Commitment

In addition to the wage rate in To equip themselves with
clause 3, a tool allowance for appropriate personal trade tools
the purchase of personal trade in good and accurate working
tools will be payable in condition.
accordance with Clause 3.1.1
(b).

8. MISCELLANEOUS

8.1. Superannuation

All employees are eligible to become a member of
the Howard Smith Group Superannuation Associa-
tion. This fund is non-contributory, that is, you are
not required to make any contributions to the fund in
order to become entitled to its benefits. It costs you
nothing. The fund returns a payment which is 10%
of your years of membership multiplied by the aver-
age of your three highest annual salaries in the ten
years of employment immediately prior to leaving
service, reduced by a factor which depends on your
age at the time of leaving service.

Employees are able to make voluntary contributions
on a regular basis from your pay, and you are able to
roll payments from other funds into our fund at no
entrance fee, and with no administration or exit fees.
Monies deposited in these two ways attract the earn-
ing rate of the fund’s investment.

It is important to understand that this is a Defined
Benefit fund, it defines the benefit employees will
receive on leaving Goninan’s service, and no calcu-
lation of benefit is necessary until you actually leave.
The benefit is paid from the fund’s assets, and is guar-
anteed by Goninan.

The fund also has a Death and Total and Permanent
Disablement benefit, this also is at no cost to you.

8.2. Workers Compensation

The Company shall fully comply with the require-
ments of the Workers Compensation and
Rehabilitation Act. In addition, the Company will
insure employees against loss of earnings if the em-
ployee is involved in a journey accident to or from
their place of work.

8.3. Resolution Of Disputes

(1) There are a number of basic objectives to be achieved
from this grievance procedure as stated below—

a) The avoidance of work stoppages, neither party
benefits from work stoppages.

b) The resolution of disputes at the workplace,
by the employees and the site management.

c) A genuine endeavour by both parties to en-
sure that normal work will continue whilst a
grievance is being processed.

d) That both parties shall be committed to the
grievance procedure as the mechanism for re-
solving grievances in an orderly manner.

(2) Where a question, dispute or difficulty arises the fol-
lowing steps are to be observed—

a) Any employee with a problem shall initially
approach his immediate Leading Hand and
identify the facts of the problem. The Leading
Hand shall attempt to resolve the issue or shall
inform the Workshop Supervisor.

b) If after two days the Leading Hand has not
solved the problem or given a clear commit-
ment to do so, then the employee and the
Leading Hand shall approach the Workshop
Supervisor.

c) If after three days the Workshop Foreman has
not solved the problem or given a clear com-
mitment to do so then the Supervisor and the
employee shall approach the Operations Man-
ager.

d) If after three days the matter has not solved
the problem or given a clear commitment to
do so the matter may be referred to the Gen-
eral Manager, or the Union Organiser, or a
mutually acceptable independent mediator.

e) The employer may seek the assistance of the
employer organisation.

f) If after all attempts to resolve the grievance at
the work site have failed, the matter may be
referred to the Western Australian Industrial
Relations Commission.

BASSENDEAN ENTERPRISE AGREEMENT

This document is to be ratified on a consent basis by the
Western Australian Industrial Relations Commission follow-
ing signing by the senior representative of the Automotive,
Food, Metals, Engineering, Printing & Kindred Industries
Union of Workers—Western Australian Branch, and the Gen-
eral Manager, A Goninan & Co Limited, Western Australia.

SIGNATORIES

Signed: Signed:
(Signed) A. Thackray (Signed) J. Sharp-Collett
A Thackray J Sharp-Collett
General Manager Secretary
A Goninan & Co Limited Automotive, Food, Metals,
Western Australia Engineering, Printing &

Kindred Industries Union of
Workers (Western Australian
Branch)

Date: Date:
10/2/97 12/2/97

COMMON SEAL
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ANI BRADKEN PERTH ENTERPRISE
AGREEMENT 1996
No. AG 146 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
ANI Bradken Perth

and
Communications, Electrical, Electronic, Energy,

Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

And Others.
No. AG 146 of 1996.

ANI Bradken Perth Enterprise Agreement 1996.
CHIEF COMMISSIONER W.S. COLEMAN.

24 June 1996.
Order.

HAVING heard Mr M. Borlase and with him Mr P. Lawrence
on behalf of the Applicant; Mr J. Fiala on behalf of the
Communications, Electrical, Electronic, Energy, Information,
Postal, Plumbing and Allied Workers Union of Australia,
Engineering and Electrical Division, WA Branch and The
Automotive, Food, Metals, Engineering, Printing and Kindred
Industries Union of Workers—Western Australian Branch; and
Mr A. Waddell on behalf of the Transport Workers’ Union of
Australia, Industrial Union of Workers, W.A. Branch, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the ANI Bradken Perth Enterprise Agreement
1996 be registered with effect on and from the first pay
period commencing on or after the 18th day of April, 1996.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

———

Schedule.

1.—TITLE
This Agreement shall be known as the ANI Bradken Perth,

Western Australian Enterprise Bargaining Agreement 1996.

1A.—STATE WAGE PRINCIPLES DECEMBER 1993
It is a condition of this Agreement that any variations to its

terms on or from the 14th day of March 1996, including the
Arbitrated Safety Net Adjustment of up to $24.00 per week
shall not be made except in compliance with the Principles set
down by the Commission in the Reasons for Decision in Matter
No. 1164 of 1995.

2.—ARRANGEMENT
 1. Title

 1A. State Wage Principles March 1996
 2. Arrangement
 3. Application and Incidence of Agreement
 4. Terms of Operation
 5. Relationship to Parent Awards
 6. Continuous Improvement
 7. Health, Safety and Environment
 8. Internal Classification
 9. Hours
10. Contracts of Service
11. State Standards
12. Avoidance of Industrial Disputes
13. Wage Increases
14. Consultation in the Workplace
15. Redundancy/Retrenchment
16. Performance Indicators
17. Productivity Reward Scheme
18. Sick Leave Scheme
19. Stand Down Insurance Savings Fund
20. No Extra Claims
21. Signatures of the Parties

Appendix A
Appendix B

3.—APPLICATION AND INCIDENCE OF AGREEMENT
(1) This Agreement shall apply at the establishment of ANI

Bradken, Perth and the incidence of this Agreement shall be

as prescribed in the Metal Trades (General) Award 1966 (No
13 of 1965) and the Transport Workers’ (General) Award No.
10 of 1961 in so far as those provisions relate to the parties
referred to in subclause (2) below.

(2) Those bound by this Agreement are:
(a) ANI Bradken Perth (‘the Company’s);
(b) The Communications, Electrical, Electronic, Energy,

Information, Postal, Plumbing and Allied Workers
Union of Australia, Engineering and Electrical Di-
vision, WA Branch (‘the CEPU’);

(c) Transport Workers’ Union of Australia, Industrial
Union of Workers, Western Australian Branch (‘the
TWU’);

(d) Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers, WA Branch;
and

(e) All persons employed by ANI Bradken Perth who
are members or eligible to be members of the above
unions and are covered by the Parent Awards in
Clause 5. This Agreement covers approximately 138
employees.

(3) The parties to this agreement are;
(a) ANI Bradken Perth (‘the Company’s);
(b) The Communications, Electrical, Electronic, Energy,

Information, Postal, Plumbing and Allied Workers
Union of Australia, Engineering and Electrical Di-
vision, WA Branch (‘the CEPU’);

(c) Transport Workers’ Union of Australia, Industrial
Union of Workers, Western Australian Branch (‘the
TWU’);

(d) Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers, WA Branch;
and

4.—TERMS OF OPERATION
This Agreement shall operate from the beginning of the first

pay period to commence on or after 18 April, 1996, and shall
remain in force until the end of the last pay two years hence
being 21 April, 1998.

5.—RELATIONSHIP TO PARENT AWARDS
(1) This Agreement shall be read and interpreted in

conjunction with the Metal Trades (General) Award 1966 (No.
13 of 1965) and the Transport Workers’ (General) Award No.
10 of 1961, provided that where there is any inconsistency,
this Agreement shall take precedence to the extent of the
inconsistency.

6.—CONTINUOUS IMPROVEMENT
(1) The employer and the employees agree to an ongoing

process of continuous improvement, which includes the
identification and removal of potential or existing barriers to
maximum efficiency.

(2) The employer and the employees also agree to develop
process improvement teams in the plant to improve problem
solving, resolve product and process issues and to ensure
customer requirements are met.

(3) The process improvement teams shall be guided under
direction of the plant management and fully utilise the skills
and knowledge of the workforce.

(4) The implementation of quality work group (QWG)
education workshops will support the continuous improvement
process.

7.—HEALTH, SAFETY AND ENVIRONMENT
(1) Plant management and the workforce shall aim to provide

a safe and healthy working environment through the application
of a continuous improvement approach.

(2) The employer and the employees agree to work towards
the reduction of the incidence and the severity of workplace
injury and illness.

(3) Plant management and the workforce shall continue to
support the development, implementation and monitoring of
preventative Health, Safety and Environmental management
systems including:

• Management involvement and support for site Health
and safety committee.

• Pro-active risk analysis program to identify, assess
and control workplace hazards.
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• The setting of housekeeping standards for the site
and auditing of same.

• Compliance to internal ANI Bradken Health Safety
and Environment policy/procedures and relevant
Health Safety and Environment requirements.

• The ready availability of appropriate personal pro-
tective equipment and clothing and the provision of
relevant training for effective use and maintenance
of such equipment.

• Implementation of preventative maintenance and
inspection program for all plant and equipment to
reduce hazards.

• Provision of a quality first aid and injury manage-
ment system.

• The continued provision of the work based rehabili-
tation program to ensure as early return to work as
practical, with the co-operation of injured employ-
ees and rehabilitation professionals.

• Worksite induction for new employees and re-induc-
tion for existing employees.

(4) The employer and the employees aim to achieve a con-
tinued reduction in the moving Lost Time Injury Frequency
Rate with targets set—Refer section sixteen (16) Performance
Indicators.

8.—INTERNAL CLASSIFICATION
With effect from the beginning of the first (1) pay period on

or after 18 April, 1996, the classification structure in appendix
A to the agreement will apply.

9.—HOURS
(1) Forty (40) ordinary hours are to be worked by each em-

ployee in each week with two (2) of these ordinary hours
worked being credited to the provision of rostered days off.

(2) Not less than eight (8) ordinary hours are to be worked
in any one day, prior to the payment of any overtime.

(3) Subject to subclause (1) of this clause the ordinary hours
of work will not exceed 10 hours on any day, Monday to Fri-
day, and except in the case of shift employees, shall be worked
between the hours of 6.00am and 6.00pm.

(4) The ordinary hours of work may be altered by agree-
ment between the employer and the majority of employees
concerned in a section or sections.
(5) (a) Where the Company wishes to alter the work cycle

arrangement for any employees, the Company must
give not less than one (1) week’s notice of its inten-
tion to do so to the employees affected by the change.

(b) During this notice period, the Company will consult
with the majority of employees concerned in the sec-
tion or sections.

(6) Any dispute as to the operation of any work cycle in any
area for any employees will be resolved by following the pro-
cedure set out in Clause 12.—Avoidance of Industrial Disputes
of this Agreement.

(7) Subject to prior approval by the appropriate supervisor,
where an employee requires time off from work during nor-
mal ordinary time hours for which the employee would not be
entitled to payment, he or she may make up the time so lost,
and will be paid at ordinary time rates for the time so worked
between the hours of 6.00am and 6.00 pm Monday to Friday.
The time made up under the above arrangement is to be agreed
with the appropriate supervisor and should be made up within
the financial week where the absence occurred where practi-
cal but not later than the end of the following financial week.

(8) Not withstanding the provisions of Clause 13(3)(g) of
the Metal Trades (General) Award 1966, (No. 13 of 1965),
seven (7) rostered days off will be accrued which shall be al-
lowed and taken to coincide with the Christmas shut-down.

(9) The balance of five (5) days may be taken as required by
the employee throughout the year by agreement with their
supervisor and having full regard for the necessity of main-
taining production. Not less than forty eight (48) hours notice
must be given to section Supervisor before a rostered day off
will be granted.

(10) Any remaining accrued rostered days due at the time of
taking annual leave must be taken consecutively with that leave.

(11) Where shift work is worked it shall be worked in ac-
cordance with the shift work provisions in the Metal Trades
(General) Award 1966 (No. 13 of 1965).

10.—CONTRACTS OF SERVICE
(1) All employees shall continue to assist in the process of

skill transfer with in-house training.
(2) All employees shall perform any tasks they are directed

to which are within their skill, competence and training.
(3) All employees shall perform any tasks they are directed

to which are incidental or peripheral to their main task pro-
vided that employees shall only be required to perform work
in accordance with their skills and training and which is safe.

11.—STATE STANDARDS
This Agreement shall not operate so as to cause an employee

to suffer a reduction in ordinary time earnings or in standards
of the West Australian Industrial Relations Commission for
set hours of work, annual leave or long service leave.

12.—AVOIDANCE OF INDUSTRIAL DISPUTES
The following dispute settling procedure shall apply in the

workplace:
(1) Any matter affecting one or more employees at ANI

Bradken Perth shall, in the first instance be taken up
by those affected with the immediate Supervisor or
Foreperson responsible for the employee/s con-
cerned, in company with, if requested by the
employee/s a consultative committee person and/or
duly accredited shop steward.

(2) If agreement is not reached pursuant to subclause
(1) above, the consultative committee person/shop
steward shall approach the Manager or other nomi-
nated Representative of the Company, for further
discussions and/or negotiations about the matter af-
fecting the employee/s.

(3) If the matter is not resolved at this level, the con-
sultative committee person/shop steward shall inform
the Secretary of the relevant union, or his/her nomi-
nee, of the nature of the matter in dispute and a
conference shall be arranged as soon as possible be-
tween a representative or management and a state
official of the union.

(4) Without prejudice to either party, whilst the above
procedure is being effected, all parties shall make
every endeavour to ensure that work continues nor-
mally.

(5) A dispute which cannot be settled by following pro-
cedures prescribed in subclauses (1), (2) and (3) of
this clause may be referred by either union or man-
agement to the Western Australian Industrial
Relations Commission.

(6) The dispute shall not be referred to the Western Aus-
tralian Industrial Relations Commission until the
steps in subclauses (1), (2) and (3) have been com-
pleted.

(7) The employer and the employees are committed to
this procedure.

(8) In the event of any union calling mass meetings of
members or rallies or any other union initiative not
specific to ANI Bradken Perth that would cause ANI
Bradken Perth employees to disrupt normal produc-
tion, no ANI Bradken Perth employees will
participate unless the union shop steward receives
seven (7) days’ written notice of intended stoppage.

(9) The union shop steward will upon receipt of such
notice immediately notify the consultative commit-
tee and management of the notice.

(10) The consultative committee will meet and devise
whatever measures are possible to minimise the im-
pact of the intended action on ANI Bradken Perth
and its customers.

(11) No voting on action to be taken by ANI Bradken
Perth employees is to be conducted until as many
employees as is practical have been fully briefed by
unions and the consultative committee and been af-
forded not less than two days to consider the issues.
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13.—WAGE INCREASES
PAY CLASSIFICATION ‘C’ COLUMN 1 COLUMN 2 COLUMN 3 COLUMN 4 COLUMN 5
CLASS CLASS PRESENT 2.5% 2.5% 2.5% 2.5%

RATE AS AT ENTERPRISE ENTERPRISE ENTERPRISE ENTERPRISE
12/12/95 INCREASE INCREASE INCREASE INCREASE

18/4/96* 18/10/96* 18/4/97* 18/10/97*

001 JOBBING MOULDER C10 13.5350 13.8725 14.2200 14.5750 14.9400
M/C MOULDER(S) C10S 13.5350 13.8725 14.2200 14.5750 14.9400
PLATE MOULDERS C10S 13.5350 13.8725 14.2200 14.5750 14.9400
MACHINIST 1ST CLASS C10 13.5350 13.8725 14.2200 14.5750 14.9400
FITTER C10 13.5350 13.8725 14.2200 14.5750 14.9400
WELDER 1ST CLASS C10 13.5350 13.8725 14.2200 14.5750 14.9400
WELDER (S) CLASS C10S 13.5350 13.8725 14.2200 14.5750 14.9400
FLAME WASHER(S) C10S 13.5350 13.8725 14.2200 14.5750 14.9400
ARC AIR OP (S) C10S 13.5350 13.8725 14.2200 14.5750 14.9400
CARPENTER C10 13.5350 13.8725 14.2200 14.5750 14.9400
ELECTRICIAN C10 13.5350 13.8725 14.2900 14.5750 14.9400
TRADESMAN C10 13.5350 13.8725 14.2200 14.5750 14.9400

031 TEAM LEADER C10 14.5600 14.9250 15.2975 15.6800 16.0725
002 INSPECTOR C9 14.2000 14.5550 14.9200 15.2925 15.6750

PATTERNMAKER C9 14.2000 14.5550 14.9200 15.2925 15.6750
003 LABOURER C12 11.5450 11.8350 12.1300 12.4325 12.7425

TRUCK DRIVER C12 11.5450 11.8350 12.1300 12.4325 12.7425
FURNACE LABOURER C12 11.5450 11.8350 12.1300 12.4325 12.7425
DRESSER/GRINDER C12 11.5450 11.8350 12.1300 12.4325 12.7425
PATT/SHOP STOREMAN C12 11.5450 11.8350 12.1300 12.4325 12.7425
STOREMAN C12 11.5450 11.8350 12.1300 12.4325 12.7425
FITTER LABOURER C12 11.5450 11.8350 12.1300 12.4325 12.7425
CLEANER C12 11.5450 11.8350 12.1300 12.4325 12.7425
MACHINE/PLATE MOULDER C12 11.5450 11.8350 12.1300 12.4325 12.7425
FLAME WASHER/ARC AIR C12 11.5450 11.8350 12.1300 12.4325 12.7425
WELDER 2,3,&4TH CLASS C12 11.5450 11.8350 12.1300 12.4325 12.7425

004 TEST OPERATOR C12 11.9300 12.2275 12.5325 12.8450 13.1675
MANIPULATO DRIVER C12 11.9300 12.2275 12.5325 12.8450 13.1675

028 FURNACE LABOURER (COMM) C12 12.1725 12.4775 12.7900 13.1100 13.4375
027 FURNACE PERSON STAGE 1 C12 12.7875 13.1075 13.4350 13.7700 14.1150
001 FURNACE OPERATOR STAGE 2 13.5350 13.8725 14.2200 14.5750 14.9400
029 FURNACE MELTER (BK) 16.4275 16.8375 17.2575 17.6900 18.1325
005 ANNEALER MAN C12 11.7675 12.0650 12.3675 12.6775 12.9950
006 MILLMAN (*LH1) C12 12.0175 12.3200 12.6275 12.9425 13.2650
007 CRANE DRIVER C11 12.5650 12.8800 13.2025 13.5325 13.8700
008 FORKLIFT DRIVER 98%

APPRENTICE 4TH YEAR C10 13.2850 13.6150 13.9550 14.3050 14.6625
013 1ST YEAR 42% 5.7987 5.9450 6.0925 6.2450 6.4500
014 2ND YEAR 55% 7.5925 7.7825 7.9775 8.1775 8.3825
015 3RD YEAR 75% 10.3525 10.6125 10.8775 11.1500 11.4300
016 4TH YEAR 88% 12.1462 12.4500 12.7625 13.0825 13.4100

C8 14.8412 15.2122 15.5925 15.9823 16.3819
C7 15.5250 15.9131 16.3109 16.7187 17.1366
C6 16.7800 17.1995 17.6294 18.0702 18.5219
C5 17.4437 17.8797 18.3267 18.7849 19.2545

ANI BRADKEN INTERNAL LEVEL 1 11.5450 11.8350 12.1300 12.4325 12.7425
TRAINING LEVELS LEVEL 2 12.5650 12.8800 13.2025 13.5325 13.8700

LEVEL 3 13.5350 13.8725 14.2200 14.5750 14.8400
* Operative date means commencement of the first pay period commencing on or after dates shown.

14.—CONSULTATION IN THE WORKPLACE
(1) (a) Consultative Committee shall meet at least monthly

in the workplace or more often as required.
(2) (a) The Consultative Committee shall consist of one

member from each work cell elected by the employees in that
work cell, one elected shop steward and at least one repre-
sentative from management.

(b) A union official may attend any such meetings.
(3) The recognised work cells are as follows—

Office
Maintenance/Machineshop
Aftercast
Beforecast
Metal Melting
Patternshop

(4) As far as possible the agenda for the next meeting of the
Consultative Committee shall be identified at the end of each
meeting and posted in the workplace at least seven days prior
to the next meeting.

(5) Minutes of the meeting shall be maintained.

(6) The Company and the Unions will co-operate in the pro-
vision of training for the development of quality consultative
processes.

(7) Monthly work cell meetings will be scheduled and con-
ducted during normal working time. Meetings will require the
attendance of all work cell members, will be limited to one
hour’s duration and will be chaired by the Consultative Com-
mittee member for the respective work cell.

15.—REDUNDANCY/RETRENCHMENT
(1) Definition—redundancy/retrenchment means a situation

where a permanent employee on a weekly rate is terminated
by the company for reasons based on the operational require-
ments of the company.

(2) Operation—in the event of a redundancy as defined above
the redundancy provisions of the Western Australian Metal
Trades (General) Award 1965 will apply.

16.—PERFORMANCE INDICATORS
(1) (a) Occupational Health and Safety
Health and safety is the highest priority in the daily opera-

tion of our business.
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It is agreed that ambitious improvement targets must be set
and every employee strives to achieve continuing improve-
ment in accident and incident reductions.

(b) Targets
Lost time injuries—30% reduction over the corresponding

previous period (being January 1995 to December 1995) by
15-12-96 and a further 30% reduction over the same base pe-
riod by 15-12-97.

(2) (a) On Time Delivery
Satisfied customers are the key to the success of ANI Bradken

Perth and its employees. Quality of the products we deliver
and the timely delivery of the products is paramount to main-
tain and expand our base of satisfied customers.

(b) Targets
Calculation will be done on the same basis as the current

Company measurement methods.
80% On time delivery or better by 1st July, 1996.
90% On time delivery or better by 1st July, 1997.
(3) (a) Absenteeism
Absenteeism is a significant problem that negatively impacts

on every aspect of our operation and ultimately results in re-
ductions in customer service.

(b) Targets
25% reduction over base as detailed elsewhere in Section

18 by 15-12-96
50% reduction over base by 15-12-97
(4) (a) Wasters
All employees are committed to a process of continuous

improvement in all areas of the business. The zero defect phi-
losophy flowing from the ongoing quality training will provide
the platform for reduction in wasters.

(b) Target
10% reduction per annum or better over the base of 2% es-

tablish during the life of the previous Enterprise Bargaining
Agreement.

i.e. 1.8% by December 1996
1.62% by December 1997

(5) (a) Attainment and Productivity
Attainment is the companies measure of actual performance

of the plant as compared to the planning and scheduling estab-
lished to meet customer requirements. Attainment will be
calculated as per the current operating plan.

On time delivery is totally dependant on achieving planned
production.

(b) Target — 100% on production activities by 1-7-96
(c) Productivity is the companies measure of how effectively

the attainment is achieved by measuring activities against es-
tablished standards. Productivity will be calculated as per the
current operating plan.

(d) Target — 95% on production activities by 15-12-96
—100% on production activities by 15-12-97

17—PRODUCTIVITY REWARD SCHEME
(1) With effect from the beginning of the first pay period on

or after 18 April, 1996. Amendment No 1 to the Productivity
Reward Scheme (‘PRS’) per Appendix A to the Agreement
will apply.

(2) (a) The Consultative Committee reserves the right to ad-
just the format of calculation at a normal monthly meeting,
after consultation with the workforce.

(b) This does not mean additional monies will be added to
the fund.

18.—SICK LEAVE SCHEME
(1) Commencement of Scheme
The sick scheme as detailed below will commence on the 18

April, 1996 and run in conjunction with this Enterprise Bar-
gaining Agreement as long as the target set in (subclause 6) ,
(Targets) of this clause are met.

(2) Record Keeping
The Company agrees to keep all records necessary to deter-

mine achievement of targets and each employees entitlement.

(3) Entry Qualifications
(a) Sick leave accrued prior to the introduction of the Sick

Leave scheme would be taken into account only to determine
eligibility to join the scheme and will remain available as per
the Metal Trades (General) Award.

(b) Sick leave accrued prior to the introduction of the Sick
Leave scheme will not form part of any payment entitlement
to any employee at any time.

(c) (i) A bank of sick days must be built up before entry into
the scheme is allowed. This bank will be eighty (80) hours.

(ii) Any current employee who already has eighty (80) hours
sick leave accrued to them, would be deemed to have com-
pleted the necessary qualifying period.

(d) (i) Should any employee’s bank fall below the eighty
(80) hours safety net, they would be required to withdraw from
the scheme until they have accrued in excess of the eighty
(80) hours.

(ii) Each full-time employee accrues six (6) hours and forty
(40) minutes sick leave per calendar month.

(4) Payment of any benefit
(a) This sick scheme will run on an annual basis from Janu-

ary to December and provides for payment of up to half their
accrued unused sick leave for the qualifying period. For cal-
culation of benefit, each year will stand alone. Therefore, the
maximum payment to any employee, assuming they take no
sick leave during any qualifying period will be five (5) days
pay.

(b) Any benefit which may have accrued to an employee
during the preceding twelve (12) month period will be paid in
the pay week prior to Christmas.

(c) Any payment will be calculated as follows,
(i) Total of sick leave accrued during current annual

period. This will have a maximum of eighty (80)
hours.

(ii) Sick Leave hours taken during current annual pe-
riod.

(iii) Amount accrued during disqualification.
(iv) Normal hourly rate of pay as at final pay week be-

fore shutdown.
(v) Calculation is the total of the leave under placitum

(i) minus the total hours in placitum (ii) the total hours
in placitum (iii) multiply by the hourly rate speci-
fied in placitum (iv) multiply by 50%.

(vi) Should the figure from the calculation at placitum
(v) be a negative, then NO payment will made.

(vii) Remaining sick leave hours after deduction of paid
sick leave hours calculation are to be added to each
employee’s sick leave accrual.

(viii) Any employee who chooses to forego the partial
payment at December option described above will
have their full accrual applied as per the West Aus-
tralian Metal Trades (General) Award.

(d) The application of this scheme to the first qualifying
period will be pro rata.

(5) Disqualification from Scheme
(a) The Consultative Committee reserves the right to remove

any employee from the scheme should the Committee deem
that the employee is not endeavouring as a whole to reduce
and control the number of sick hours taken.

(b) This removal can only be done by the Committee in
General Meeting, by secret ballot.

(c) Should the count be even after ballot, the Chairman of
the meeting will have the deciding vote.

(d) The Chairman will be as per the decision of Committee
at previous monthly meeting.

(e) The employee in question will be given an opportunity
to plead their case before the vote is taken, or they may nomi-
nate a proxy to plead their case.

(f) Subject to (g) below Re-instatement to the scheme will
be at the discretion of the Consultative Committee not less
than six (6) weeks after removal from the scheme and at a
normal monthly General Meeting.
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(g) Re-instatement must be initiated by the disqualified em-
ployee and will be decided by the same process as
disqualification.

(6) Targets
The following targets have been set by the Consultative

Committee:
(a) Base Measurement

Period used as base—January 1995 to December
1995.
The base figure has been calculated as 3.69% sick
leave hours taken as a percentage of the total normal
hours worked.

(b) (i) A target reduction of 25% from the base by
the end of the first 12 months of the scheme
running is required before any payment will
be made.
Target at end of first 12 months—2.77%.

(ii) A reduction of 50% from the base by the end
of the second 12 months of the scheme run-
ning is required before any payment is made
at the end of the second year.
Target at end of second 12 months = 1.85%.

(iii) The 50% reduction from the base achieved by
the end of the second year of the scheme run-
ning must be maintained to receive a payment
each year.

(7) Cancellation of Scheme
Should the targets set in subclause (6) above not be met,

then either the employer or employees reserve the right to
withdraw from the scheme at the time when comparison to
targets are done. The Consultative Committee in general meet-
ing will decide whether the targets have been met.

(8) Examples of the way the scheme would work as detailed
below—

Opening Bal Annual Accrual Hours Taken Closing Bal
Normal Hourly Rate Payout

40 Hours 80 Hours 32 Hours 8 Hours $10 $40
80 Hours 80 Hours 16 Hours 64 Hours $10 $320
80 Hours 80 Hours 24 Hours 56 Hours $10 $280
80 Hours 80 Hours Nil 80 Hours $10 $400
80 Hours 80 Hours 8 Hours 72 Hours $10 $360

19.—STAND DOWN INSURANCE SAVINGS FUND
(1) Preamble
The ever present possibility of stand down of employees

caused by low order books and electrical and mechanical break-
down are a major contributor to low morale.

To counter the effects of employee hardship and the low
morale which impacts on both employee and employer due to
stand downs, all parties to and employees covered by this En-
terprise Bargaining Agreement have agreed to support the
concept of this savings fund.

(2) Eligibility to Participate
This scheme will be open to all employees who are covered

by this Enterprise Bargaining Agreement.
Entry into the scheme will be on an individual voluntary

basis.
(3) Employee Contribution
Each participating employee will be required to contribute a

maximum of five (5) dollars per week out of their after tax
pay. Contributions will be deducted whether from normal,
overtime, leave or compensation wages.

(4) Employer Contribution
ANI Bradken Perth (the employer) agrees to contribute to

each employees fund at a rate equivalent to each employees
contribution subject to appropriate taxation.

(5) Record Keeping
ANI Bradken Perth agrees that it will keep all necessary

records on an employee by employee basis to enable easy re-
view of each employees fund.

(6) Payment out of Fund
(a) Employee contribution

The employee contribution shall be made from their
net wage and is not subject to additional taxation.

(b) Employer Contribution
Payment will attract income tax at the rate set down
by the Australian Taxation Office.

(c) When will Payment be made?
The Consultative Committee reserves the right to
decide when payments out of the fund will be made.
This decision will be made at a Consultative Com-
mittee meeting called for this purpose.

(d) Timing of Payment
Any payments out of the fund will fall in line with
ANI Bradken Perth’s pay week.

(e) Distribution from the Fund
Payments will be made on a week by week basis
with the maximum of any one (1) payment being the
equivalent of one (1) week’s pay or the gross amount
of each employees fund, whichever is the lower.

(f) Refund of Contribution
Any employee who is participating in the scheme
who leaves the companies employ or withdraws from
the scheme will have the full balance of their contri-
bution refunded to them. This payment will be made
in the next available pay week. This refund will not
include any company contributions.

(7) Entry into Scheme
Employees who wish to participate in the scheme must fill

out a scheme application form and have it countersigned by
any member of the Consultative Committee. This form will
be signed and dated by the paymaster when details have been
entered into the payroll system. A copy of the form will then
be returned to the employee.

(8) Withdrawal from Scheme
Employees who wish to withdraw from the scheme must

follow the same procedure as entry into scheme.
(9) Interest on Savings
Any interest which may be earned from time to time on

employee contributions will be retained by the company to
offset any administration costs.

(10) Suspending Scheme
(a) Individual accumulations under this scheme will be

subject to an upper limit of two weeks’ ordinary time
earnings.

(b) Where an employee has accumulated a total entitle-
ment equivalent to two full weeks of ordinary time
earnings that employees contributions to the scheme
will cease.

(c) Contributions will only recommence once the indi-
viduals entitlement has fallen below two full weeks’
ordinary time earings and would be discontinued at
any time the entitlement equals two weeks’ full time
ordinary earnings.

(11) Duration
This scheme will commence in conjunction with and run for

the duration of this Enterprise Bargaining Agreement.

20.—NO EXTRA CLAIMS
The parties agree not to make any further claim for the life

of this Agreement other than so consistent with a reclassifica-
tion or skills upgrade.

21.—SIGNATURES OF PARTIES
Signature Title (print) Date:     /     / 19
Signature Title (print) Date:     /     / 19

THE COMMON SEAL of )
The Communications, Electrical, Electronic, Energy )
Information, Postal, Plumbing and Allied Workers )
Union of Australia, Engineering and Electrical )
Division, WA Branch was hereunto affixed in the )
presence of: )

W.E. Game State Secretary Date:  03  / 05  / 1996
Signature Title (print)

J.D. Fiala Organiser Date:  03 / 05 / 1996
Signature Title (print)
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THE COMMON SEAL of )
Automotive, Food, Metals, Engineering, Printing )
and Kindred Industries, Union of Workers, WA Branch )
was hereunto affixed in the presence of: )
J. Sharp-Collett Date: 08 / 05 / 1996
Signature Title (print)

Date: 08 / 05 / 1996
Signature Title (print)

THE COMMON SEAL of )
Transport Workers Union of Australia )
Industrial Union of Workers, (Western Australian )
Branch) was hereunto affixed in the presence of: )

State Secretary Date: 15 / 05 / 1996
Signature Title (print)

Date: 15 / 05 / 1996
Signature Title (print)

SIGNATURES OF THE PARTIES
Signed for and on behalf of ANI Bradken Perth
____________ Kelvin Ross Date: 20 / 05 / 1996
Signature Name of person

authorised
to sign (print)

Signed by Representative for and on behalf of employees—
T.J. King____ Tim King___ Date: 20 / 05 / 1996
Signature Name of person

authorised
to sign (print)

APPENDIX A
ANI BRADKEN PERTH

PRODUCTIVITY REWARD SCHEME

Variation to Clause 2.—Productivity Formula
Arc Furnace heats from 26 per week to 30 per week inclu-

sion will attract a contribution to the distribution pool of
$250.00 per heat. Heats above 30 per week will attract a con-
tribution of $500.00 per heat.

Variation to Clause 2.1
Casting produced in excess of customer orders (overcasts),

regardless of the reason for the excess, will be included in the
weekly wasters at 100% of Production Value as soon as they
are recognised and verified.

It is common practice to hold in stock overcast items which
management consider may be sold in the foreseeable future.
Any casting that has been included in the wasters for the pur-
pose of calculating benefits under the scheme that is
subsequently sold will be treated as a credit against wasters in
the week in which the sale occurs to the value of 100% of the
production value of those casting at the time of sale.

The above amendments made as part of the Bradken Perth
1994 Enterprise Agreement shall be effective from the first
pay period on or after 10 June 1994.

APPENDIX B
ANI BRADKEN PERTH

INTERNAL CLASSIFICATION
This document is to be read in conjunction with and as part

of ANI Bradken Perth Enterprise Bargaining Agreement 1996,
referred to in the Enterprise Agreement 1996, as Appendix B.

A new classification structure provides definable career path
for employees in the Arc Air and Plate Moulding sections.

Through appropriate training and satisfaction of the skill and
competency for each classification level, employees will be
able to progress up the internal classification structure.

The classification system will not be used as a precedent to
support any similar claim against any other company, employer
or organisation.

There will be 3 defined classifications within the ANI
Bradken Perth classification structure.

ANI Bradken Perth Level 1
ANI Bradken Perth Level 2
ANI Bradken Perth Level 3

The time frame for all training must be realistic and gives
rise to competency levels for all personnel undertaking this
training. This will be supported by formal assessment criteria
and mechanisms set up and managed by the company along
with the training materials and processes.

ANI Bradken Perth will be committed to the ongoing em-
ployment of qualified Tradespersons Moulders (Fabrication)
and will be committed to ongoing training of apprentices in
the Moulding (Fabrication) field.

Employees who have previous experience in the foundry
industry will be afforded the opportunity to have any prior
learning and competencies reviewed by the panel in their sec-
tion for the purposes of recognition of prior learning.

Any employee who wishes to pursue a career path in the
Moulding Section will be given the following training options.

(a) Through the ANI Bradken internal training and clas-
sification structure as detailed in this appendix which
will result in an inhouse skill level and qualification,
or

(b) An apprenticeship, whether normal or adult, with the
full support of the company subject to TAFE avail-
ability to deliver a C10 trade qualification.

(2) Plate Machine Moulder Training Levels:
When a person is employed in the Foundry section they will

be classified as a Plate Machine moulder level 1, and will be
set into the training programme. During the first 24 months
the person will be required to carry out training as designated
by appropriate Supervisor in the level 1 stream:

* Co2 line—6 months
* Core Bench—6 Months
* Self Set—6 months
* Slinger—6 months

The requirements for examining these Level 1 personnel
during their training will be to have each level of training signed
off in a training book by a panel consisting of the Production
Manager, Senior Foundry Supervisor, a Moulding Team Leader
and an experienced Jobbing Tradesperson Moulder when they
believe that the person is competent and can carry out all tasks
outlined without any supervision.

On completion of Level 1, Personnel may then be classified
to a Level 2 class and be paid accordingly.

Personnel having completed level 1 and 2 will be classified
level 3 and paid accordingly.

Training at level 2 classification will be of not less than 12
months duration before classification to level 3.

(3) Arc Air Operator /Flame Washer Training Levels.
When a person is employed in the Aftercast section they

will be classified as a Arc Air Operator level 1.. They will be
set up into a training programme outlined to complete the level
1 training.

The requirements for training through all levels as an Arc
Air Operator is set out below.

* 18 Months for completion of level 1 training de-
scribed below.

* 6 months for completion of level 2 training described
below.

The requirements for examining these personnel during train-
ing will be to have all tasks signed off in a training book by a
panel consisting of the Production Manager, Senior Aftercast
Supervisor, Senior Leading Hand and a Tradesperson.

ANI BRADKEN (PERTH) AFTERCAST
CLASSIFICATIONS

(4) ARC-AIR OPERATOR / FLAME WASHER
Training to be undertaken and competency attained at level 1

* Check and maintain arc-air gouging equipment
—check gun for proper operation and cleanliness
—check air flow, ensure no restrictions

* Operate hand controlled pendant jib crane
* Operate 7 Ton Overhead pendant controlled crane
* Sling and hook castings
* Operate rotating table
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* Load and properly position castings on the rotating
table

* Arc-air wash castings in accordance with written
procedures

* Compliance with all ANI Bradken HS&E and Qual-
ity procedures

* Set up and use oxy-acetylene equipment
—change nozzles, hoses, regulators and cylinders

(Maintain as required)
* Oxy-acetylene cut risers

(5) ARC—AIR OPERATOR /FLAME WASHER
Training to be undertaken and competency attained at a

level 2
* All the skills required of a Level 1
* Interpret Basic Engineering drawings
* Use and understand Gauges to arc air to profile shape
* Arc air to specific dimensions from drawing
* Basic welding skills

On completion of the above competencies personnel maybe
classified level 3 and paid accordingly.

ANI BRADKEN (PERTH) BEFORECAST
CLASSIFICATIONS

(6) PLATE MACHINE MOULDER
Training to be undertaken and competency attained at level 1

(a) (CO2 LINE)
* Set box onto machine
* Identify requirements for pattern
* Mount pattern onto the machine
* Operate the machine ie; gas, rammer and injector

buttons
* Competent interpretation of moulding instructions

from face of pattern
* Competently construct the mould to instructions
* Strip mould using pin strip and overhead hoist
* Identify problems or defects resulting from prob-

lems associated with any of the above
* Understand different sands and the mixing of

sands
* Compliance with all ANI Bradken HS & E and

Quality procedures
(b) (CORE BENCH)

* Make simple cores using different sands ie; CO2,
zircon and oil sands

* Operate Core blowing machine competently
* Competent in all tasks on the Core making roller

circuit
(c) (SELF SET)

* Set up the box and pattern equipment including
runner and feeder systems

* Application of facing sands and backing sands as
per instructions

* Apply methods
* Ram the job up using pneumatic hammer
* Able to strip down and finish to Core up stage
* Able to finish, paint, core—up, close and clamp

(d) (SLINGER)
* Set up the Pattern and box including runner and

feeding systems
* Start and operate the slinger
* Ram the sand using a pneumatic hammer
* Trim the mould
* Strip the mould using the hoist
* Transfer the mould to rollers by using the hoist
* Finish the moulding by placing cores, nails, chills,

etc and painting

(7) PLATE MACHINE MOULDER
Training to be undertaken and competency attained at level 2

* Must be competent in all aspects of moulding em-
ployed at ANI Bradken Perth including but not
limited to:
—Production of complicated Jobbing cores
—Complex coring and closure of jobbing moulds
—Pouring of metal competently
—Transfer of skills to lower level trainees

On completion of the above competencies personnel maybe
classified level 3 and paid accordingly.

BHP BUILDING PRODUCTS—MYAREE
PERFORMANCE RELATED PAYMENTS SCHEME
(ENTERPRISE BARGAINING) AGREEMENT 1995

No. AG 3 of 1996.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

BHP Steel (JLA) Pty Ltd trading as BHP Building Products
and

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch.

No. AG 3 of 1996.
BHP Building Products—Myaree Performance Related

Payments Scheme (Enterprise Bargaining) Agreement 1995.

COMMISSIONER P E SCOTT.
14 February 1996.

Order.
HAVING heard Ms J Dowling on behalf of the Applicant and
Mr A Lovell on behalf of the Respondent, now therefore the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, and by consent, hereby orders—

THAT the Enterprise Bargaining Agreement in the terms
of the following schedule be registered with effect on and
from the 23rd day of January 1996.

(Sgd.) P.E. SCOTT,    
[L.S.] Commissioner.

———

Schedule.

1.—TITLE
This Agreement will be referred to as the BHP Building

Products—Myaree Performance Related Payments Scheme
(Enterprise Bargaining) Agreement 1995.

2.—ARRANGEMENT
Clause Subject Matter

1. Title
2. Arrangement
3. Application of the Agreement
4. Parties Bound
5. Date and Period of Operation
6. Relationship to Parent Award
7. Purpose of the Agreement
8. Key Performance Indicators
9. Targets

10. Payment
11. No Extra Claims
12. Stability of Conditions and Operations
13. Eligibility for Payment
14. Improvement Projects
15. Review

3.—APPLICATION OF THE AGREEMENT
(1) This Agreement will apply at the BHP Steel (JLA) Pty

Ltd’s, BHP Building Products establishment located at Myaree
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(Western Australia) in respect of employees bound by the terms
of the John Lysaght (Australia) Limited Award (No. 27 of 1967)
in Western Australia.

(2) This Agreement supersedes the operation of Agreement
AG 7 of 1992 which is cancelled by the registration of this
Agreement.

4.—PARTIES BOUND
The parties to this Agreement are:—

(1) (a) BHP Steel (JLA) Pty Ltd, carrying on busi-
ness as BHP Building Products at 88 Norma
Road, Myaree, Western Australia.

(b) Communications, Electrical, Electronic, En-
ergy, Information, Postal, Plumbing and Allied
Workers Union of Australia, Engineering and
Electrical Division, WA Branch, 401-403 Ox-
ford Street, Mount Hawthorn, Western
Australia.

(c) All employees, whether members of the or-
ganisation specified above or not engaged in
any of the classifications contained in the John
Lysaght (Australia) Limited Award No. 27 of
1967.

(2) The parties accept they are bound by the terms of the
Agreement and will oppose any applications by other
parties to be joined to this Agreement.

(3) The parties to this Agreement will comply with its
terms, notwithstanding the provisions of any Award,
Order or Industrial Agreement by which they are
covered.

5.—DATE AND PERIOD OF OPERATION
This Agreement will operate from the beginning of the first

pay period to commence on or after 1 January 1995. It will
remain in force until 28 February 1997.

6.—RELATIONSHIP TO PARENT AWARD
(1) This Agreement is to be read and interpreted in

conjunction with the John Lysaght (Australia) Limited Award
(No. 27 of 1967).

(2) Where there is any inconsistency between this Agreement
shall prevail to the extent of the inconsistency.

7.—PURPOSE OF THE AGREEMENT
The purpose of this Agreement is to provide a mechanism

by which continuous improvement in the Company’s
productivity and business performance can be facilitated and
employees rewarded for achieving improvement targets and
implementing projects designed to effect real productivity
gains.

Accordingly, this Agreement provides for:
• The introduction of a new Performance Related Pay-

ments Scheme to operate from 1/6/95 to 28/2/97.
• Annual consolidation of an amount into weekly wage

payments based on the actual implementation of
projects designed to effect real productivity gains;
and

• Stability of conditions for employees and stability
of operations for the Company.

Appendix 1, Clause 1 sets out the increases which were
consolidated into weekly wage payments from the pay period
commencing on or after 31 May, 1993, in recognition of the
actual implementation of projects designed to support
achievement of productivity targets by employees and
improved performance achieved under Agreement AG 7 of
1992.

Appendix 1, Clause 2, details the amount of increases which
were consolidated into weekly wage payments from the
commencement of the pay period commencing on or after 31
May, 1994, in recognition of projects implemented during year
one of Agreement AG 29 of 1993.

Appendix 1, Clause 3, details the amount of increase which
is to be consolidated into weekly wage payments with effect
from the pay period commencing on or after 1 January, 1995,
in recognition of projects implemented during year two of

Agreement AG 29 of 1993 and the extent of real gains in
productivity performance achieved during the first 21 months
of that Agreement.

Appendix 1, Clause 4, details the amount of increase which
is to be consolidated into weekly wage payments from the
commencement of the pay period commencing on or after 1
September 1995, in recognition of projects implemented during
year one of this Agreement.

Appendix 1, Clause 5, details the amount of increase which
is to be consolidated into weekly wage payments with effect
from the pay period coming on or after 1 January 1996, in
recognition of projects implemented during year two of this
Agreement.

The parties have in mind that PRPS as a concept should
continue after the expiry of this Agreement. Discussion about
a replacement Agreement may occur after 1 November, 1996.

8.—KEY PERFORMANCE INDICATORS
For the first year of the operation of this Agreement the Key

Performance Indicators will be—
(1) Delivery Performance.
(2) Errors.
(3) Scrap and Downgrades.

Breaking down these three indicators to a number of factors
that impact on their result assists in the process of identifying
tasks for employee process improvement teams. Process
improvement teams can then focus on these tasks.

Key Performance Indicators for the second year will be
developed in the final quarter of 1995.

9.—PERFORMANCE
Performance Targets have been agreed for the first year and

are set out below. Performance Targets for the second year
will be agreed in the final quarter of 1995 and the resulting
tables will be substituted for those below by application to
vary the Agreement.

BHP BUILDING PRODUCTS—MYAREE
PERFORMANCE RELATED PAYMENTS SCHEME
(ENTERPRISE BARGAINING AGREEMENT 1995)

MEASURE 1—DELIVERY PERFORMANCE
Quarter Performance 1 2 3 4
Outstanding ≥ 98.0 ≥ 98.1 ≥ 98.2 ≥ 98.3
Good 97.9 98.0 ≥ 98.1 98.2
Adequate 97.8 97.9 ≥ 98.0 98.1
Poor < 97.8 < 97.9 < 98.0 < 98.1

MEASURE 2—ERRORS
Quarter Performance 1 2 3 4
Outstanding ≥ 98.6 ≥ 98.7 ≥ 98.8 ≥ 98.9
Good 98.5 98.6 98.7 98.8
Adequate 98.4 98.5 98.6 98.7
Poor < 98.4 < 98.5 < 98.6 < 98.7

MEASURE 3—SCRAP/DOWNGRADES
Quarter Performance 1 2 3 4
Outstanding ≤ 2.6 ≤ 2.5 ≤ 2.70 ≤ 2.65
Good 2.7 2.6 2.75 2.70
Adequate 2.8 2.7 2.80 2.75
Poor > 2.8 > 2.7 > 2.80 > 2.75

In this Agreement:
YEAR 1 YEAR 2

Quarter 1 means
the quarter
finishing 26 August 1995 30 August 1996

Quarter 2 means
the quarter
finishing 1 December 1995 29 November 1996

Quarter 3 means
the quarter
finishing 1 March 1996 28 February 1997

Quarter 4 means
the quarter
finishing 31 May 1996

10.—PAYMENT
(1) The appropriate percentage amount will be determined

in respect of each quarter, in accordance with the table below.
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A maximum payment of 6.5% is possible under the scheme
for exceeding target in all three KPI’s of Delivery Performance
(2.16%), Errors (2.16%) and Scrap/Downgrades (2.16%). The
table provides for the following payments:—

PRPS PAYABLE
Delivery Errors Scrap/ Total

Performance Downgrades
Outstanding 2.16% 2.16% 2.16% 6.5%
Good 1.83% 1.83% 1.83% 5.5%
Adequate 1.16% 1.16% 1.16% 3.5%
Poor 0% 0% 0% 0%

The appropriate percentage amount as determined above, shall
be applied to the gross wage of each qualifying employee for
the relevant quarter, to calculate that employee’s performance
related payment.

For the purpose of determining the quarterly performance
related payments, gross wage will include the total of the
following earnings for the quarter: award and over award
payments, overtime and shift allowance earnings, plus
payments in respect of paid leave.

Excluded from gross earnings will be—
(a) payments for periods of absence on workers com-

pensation where the absence has been for a period of
more than twelve months; and

(b) performance related payments relating to a previous
quarter which may have been paid during the quar-
ter.

(3) The parties acknowledge that whilst quarterly
performance related payments of 5.5% are targeted, actual
payments may range from 0% to 6.5%. Targets to be met for a
5.5% quarterly performance related payment are to be
realistically achievable, but to provide an added “insurance”,
topping up arrangements will be available. If in a particular
quarter, a payment of less than 5.5% is made, an adjustment
may be warranted at the completion of the fourth quarter. Such
adjustment will be made only if the reasonably achievable target
is met or bettered in each of the three KPI’s in the fourth quarter.

When an adjustment is appropriate, the fourth quarter
payment will include an additional amount equal to the
difference between the sum of payments for the four quarters
and 5.5% of gross earnings for the four quarters.

No top up adjustment will apply in an quarter where the
results were affected by strike or other forms of industrial
action.

Employees will be able to choose to enter into “salary
sacrifice” arrangements for PRPS (in part or in full) so that
the payment becomes an employer contribution to the
employee’s superannuation account.

11.—NO EXTRA CLAIMS
(1) It is a term of this Agreement arising from the 1994 Steel

Industry Wages Settlement that the unions undertake that for
the period 31 December, 1996, not to pursue any extra claims,
Agreement or other (including any claims related to national
or state wage case decisions), although the unions may
commence discussions on renewal of claims after 1 November,
1996. This undertaking does not prevent determination of
unresolved issues about the introduction of new classification
structures by the Company.

(2) Notwithstanding the above, discussions will be allowed
on a voluntary basis as to alternative employment agreements,
which may involve a departure from existing Award provisions
for a department or section, designed to improve work
arrangements for employees and business performance. These
discussions will not involve resort to industrial action or
arbitration. This agreement does not prevent the parties from
exercising any Award right.

12.—STABILITY OF CONDITIONS/OPERATIONS
For the period of the operation of this Agreement, BHP

Building Products undertakes not to reduce to the detriment of
employees any award condition currently applying (eg, penalty
rates, annual leave loading).

In return for this stability of conditions, the union and
employees undertake to assist in providing continuity of

operations. For its part, the union undertakes to take all practical
steps to ensure that during the term of this Agreement,
operations are not interrupted by industrial action, particularly
with reference to externally generated issues.

Employees undertake to follow the John Lysaght (Australia)
Limited Award procedure for Resolving Claims, Issue and
Disputes.

13.—ELIGIBILITY FOR PAYMENT

Employees eligible for quarterly PRPS payments under this
Agreement will be those employees employed by the week
and in employment as at the end of the quarter.

Accordingly, casual employees are not eligible for quarterly
PRPS payments.

14.—IMPROVEMENT PROJECTS

As with the previous Performance Related Payments Scheme
Agreement, this 1995 Agreement carries a commitment from
employees to strictly comply with standard operating
procedures.

Initiatives for improvement for the first year of operation of
this agreement are set out in attachment 2. It is appropriate a
quality story may be completed and any changes to procedure
will be incorporated in the standard operating procedures.

Initiatives for the second year of operation of the agreement
will be identified when the KPI’s for that year are set. These
improvement projects will also be incorporated as schedules.

15.—REVIEW

At the end of each quarter the results will be reviewed. Where
results are below target, the review will determine actions
needed to restore performance to the required level. If targets
have been met, the review will examine means available to
continue to achieve targets. A formal review of the operation
of the scheme may be called after six (6) months if the National
Negotiating Consultative Committee deems this appropriate.

APPENDIX 1

AMOUNTS TO BE CONSOLIDATED INTO WEEKLY
WAGE PAYMENTS

1. From the first pay period commencing on or after 31 May
1993.

The amount to be consolidated into weekly wage payments
based on actual implementation of projects and real
productivity gains made under the Agreement AG 7 of 1992 is
4%.

Accordingly, on and from the beginning of the first pay period
after 31 May, 1993, the weekly all purpose amount to be paid
in addition to rates of pay for classifications contained in the
John Lysaght (Australia) Limited Award shall be—

EMPLOYEE DEVELOPMENT
CLASSIFICATIONS ALL PURPOSE

PAYMENT
Probation $13.60
Level 1 $14.20
Level 2 $15.10
Level 3 $15.70
Level 4 $16.40
Level 5 $16.90
Tradesperson 1 $18.20
Tradesperson 2 $17.40
Tradesperson 3 $16.60

2. For the pay period commencing on or after 31 May, 1994.

The amount to be consolidated into weekly wage payments
shall be increased by 2% based on actual implementation of
projects designed to effect real productivity gains during the
first year of Agreement AG 29 of 1993.

Accordingly, on and from the beginning of the first pay period
commencing on or after 31 May, 1994, the weekly all purpose
amount to be paid in addition to rates of pay for classifications
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contained in the John Lysaght (Australia) Limited Award and
the payments shown in Clause 1 above shall be:

EMPLOYEE DEVELOPMENT
CLASSIFICATIONS ALL PURPOSE

PAYMENT
Probation $7.10
Level 1 $7.40
Level 2 $7.90
Level 3 $8.20
Level 4 $8.50
Level 5 $8.80
Tradesperson 1 $9.50
Tradesperson 2 $9.10
Tradesperson 3 $8.60

3. From the pay period commencing on or after 1 January,
1995.

The amount to be consolidated into weekly wage payments
shall be increased by 4.5% on actual implementation of projects
designed to effect real productivity gains during the second
year of the Agreement AG 29 of 1993 and the extent of
productivity gains achieved during the first 21 months of this
Agreement.

Accordingly, on and from the beginning of the first pay period
commencing on or after 1 January, 1995, the weekly all purpose
amount to be paid in addition to rates of pay for classifications
contained in the John Lysaght (Australia) Limited Award and
the payments shown in Clause 1 and 2 above shall be:

EMPLOYEE DEVELOPMENT
CLASSIFICATIONS ALL PURPOSE

PAYMENT
Probation $16.30
Level 1 $16.90
Level 2 $18.00
Level 3 $18.80
Level 4 $19.50
Level 5 $20.20
Tradesperson 1 $21.70
Tradesperson 2 $20.70
Tradesperson 3 $19.70

4. For the pay period commencing on or after 1 September,
1995.

The amount to be consolidated into weekly wage payment
shall be increased by 2% based on actual implementation of
projects designed to effect real productivity gains during the
first year of this Agreement.

Accordingly, on and from the beginning of the first pay period
commencing on or after 1 September 1995, the weekly all
purpose amount to be paid in addition to rates of pay for
classifications contained in the John Lysaght (Australia)
Limited Award and the payments shown in Clause 1, 2 and 3
above shall be:

EMPLOYEE DEVELOPMENT
CLASSIFICATIONS ALL PURPOSE

PAYMENT
Probation $7.50
Level 1 $7.90
Level 2 $8.40
Level 3 $8.70
Level 4 $9.10
Level 5 $9.30
Tradesperson 1 $10.10
Tradesperson 2 $9.60
Tradesperson 3 $9.20

5. For the pay period commencing on or after 1 January,
1996.

The amount to be considered into weekly wage payments
shall be increased by 4% based on actual implementation of
projects designed to effect real productivity gains during the
second year of this Agreement.

Accordingly, on and from the beginning of the first pay period
commencing on or after 1 January, 1996, the weekly all purpose
amount to be paid in addition to rates of pay for classifications
contained in the John Lysaght (Australia) Limited Award

and the payments shown in Clauses 1, 2, 3 and 4 above shall
be:

EMPLOYEE DEVELOPMENT
CLASSIFICATIONS ALL PURPOSE

PAYMENT
Probation $15.40
Level 1 $16.00
Level 2 $17.10
Level 3 $17.80
Level 4 $18.50
Level 5 $19.10
Tradesperson 1 $20.60
Tradesperson 2 $19.60
Tradesperson 3 $18.70

APPENDIX 2
PROJECTS/IMPROVEMENT GROUPS

1. Adopt B.I.P.D. PPE policy and ensure 100% compliance
with all designated safety requirements.

2. Examine existing equipment maintenance programme,
identify areas for cost reduction and implement new up-
dated programme.

3. Review stock/inventory data for the preceding financial
year, identifying major causes for non-conformance to
budget. Integrate results into updated stock ordering pro-
gramme.

4. Investigate and eliminate product complaints for light edge
wave on existing wallclad product from rollformer #1.
Establish P.E.A./update requirements.

5. Instigate improvement group with transport contractor to
further reduce impact of ‘AM’ deliveries on transport and
production costs.

6. Reduce scrap levels on major decking rollformers via in-
stigation of improvements identified in recent Benchmark
programme with BHP Building Products, Nunawading..

7. Review ‘CAR’ (customer complaints) data for operations
for preceding 12 month period, identify and rectify causes
for major complaint reasons within operations area.

8. Examine ‘NOT LOAD’ reasons for non-delivery for last
two quarters, identify major causes and implement solu-
tions to rectify.

SIGNATORIES TO THE AGREEMENT
  (signed) 14/12/95
for on behalf of Date
BHP Steel (JLA) Pty Ltd, T/A
BHP Building Products—Myaree

  (signed) (J D FIALA) 14/12/95
for on behalf of Date
Communications Electrical, Electronic, Energy,
Information Postal, Plumbing and Allied
Workers Union of Australia, Engineering and
Electrical Division, (Western Australian
Branch)

COMMERCIAL PLUMBING INDUSTRIAL
AGREEMENT.

No. AG 291 of 1996.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and
Lydale Holdings Pty Ltd trading as Commercial

Plumbing Co.
No. AG 291 of 1996.

Commercial Plumbing Industrial Agreement.
COMMISSIONER P E SCOTT.

26 March 1997.
Order.

HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent and by
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consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Commercial Plumbing Industrial Agreement
in the terms of the following schedule be registered on
the 5th day of March 1997.

(Sgd.) P. E. SCOTT,    
[L.S.] Commissioner.

———

Schedule.

1.—TITLE
This Agreement will be known as the Commercial Plumbing

Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave
16. All-In Payments
17. Pyramid Sub-Contracting
18. Fares and Travelling
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian

Builders’ Labourers, Painters & Plasterers Union of Workers
(hereinafter referred to as the “Union”) and Lydale Holdings
Pty Ltd trading as Commercial Plumbing Co (hereinafter
referred to as the “Company”) in the State of Western Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the “Award”). There are
approximately 1 employees covered by this agreement. The
scope of work covered by this Agreement applies to
Commercial and Housing construction work where more than
four (4) dwellings are being constructed or on projects where
the total value of the contract exceeds $284,000.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1997.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46 Settlement of Disputes of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and

other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this
Agreement and the Award the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agreement,
this Agreement may be terminated in accordance with the
requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A—Wage Rates.
11.—INDUSTRY STANDARDS

It is a term of this Agreement that the Company will continue
to meet its current level of payment into the Western Australian
Construction Industry Redundancy Fund and will immediately
increase its level of payment into the Construction + Building
Unions Superannuation Scheme to $50 per week per employee.

12.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

13.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $11.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than—

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learning),
and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights
Certificates.

14.—SENIORITY
1. The parties agree the continuity of employment is desirable

wherever possible, and that where it is not possible, employees
will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.
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4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-deployment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

15.—SICK LEAVE
For sick leave accrued after the date of signing this agreement

the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

16.—ALL-IN PAYMENTS
1. All-In methods of payments shall be prohibited.
2. “All-In Payments” means any system of payment that is

hourly, weekly, or daily which is either in lieu of payment for
overtime, or in lieu of one or more of the various award
conditions such as annual leave, public holiday payments,
inclement weather, etc.

Provided that All-In payments do not include casual
engagement on terms prescribed by the appropriate Award or
Agreement.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference
(if any) between the employee’s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during his period of employment.

In addition to making the appropriate taxation deductions
from the employee’s wages, the employer shall also be required
to make the appropriate contributions to the C+BUSS and
Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a site
that is let to circumvent the payments prescribed under the
award or this clause, the matter may, if not resolved by the
head contractor, be negotiated between the parties or referred
to the Western Australian Industrial Relations Commission.

5.·Any industrial action that may arise, shall be confined to
the employer in breach of this clause.

17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-
contractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-
contractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further
between the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

18.—FARES AND TRAVELLING
In addition to Clause 12A of the award the following travel

payments shall be made in the form of a daily payment (on
days worked)—

(i) $4 per day to be paid from 1 September 1996 to 31
December 1996;

(ii) $6.15 per day to be paid from 1 January 1997.

19.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B Drug
and Alcohol, Safety and Rehabilitation Program.

Signed for and on behalf of—
Common Seal

The Union (signed)
Date: 4/11/96

The Company COMMERCIAL PLUMBING
Date: 31/10/96
DARREL SALES
(Print name)    (signed)

APPENDIX A—WAGE RATES
Date of 1 February
signing 1997

Hourly Rate Hourly Rate
Labourer Group 1 $14.66 $15.11
Labourer Group 2 $14.15 $14.59
Labourer Group 3 $13.77 $14.20
Plasterer, Fixer $15.23 $15.70
Painter, Glazier $14.89 $15.35
Signwriter $15.20 $15.68

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety

committee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner.

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

f) A worker having problems with alcohol and or other
drugs:

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.880

c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.

DEPARTMENT OF PRODUCTIVITY AND LABOUR
RELATIONS ENTERPRISE AGREEMENT 1996

No. PSA AG 162 of 1996.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australian
Incorporated

and

Department of Productivity and Labour Relations.

No. PSA AG 162 of 1996.

Department of Productivity and Labour Relations
Enterprise Agreement 1996.

PUBLIC SERVICE ARBITRATOR
COMMISSIONER R.N. GEORGE.

18 March 1997.

Order.
HAVING heard Mr J. Dasey on behalf of the Applicant and
Mr B. Appleby on behalf of Respondent, and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

THAT the Agreement known as the Department of Pro-
ductivity and Labour Relations Enterprise Agreement
1996 attached hereto be and is hereby registered as an
industrial agreement and shall have effect from the first
pay period commencing on and 22 October 1996.

(Sgd.) R.N. GEORGE,
[L.S.] Commissioner.

Schedule.

1.—TITLE

This Agreement shall be known as the Department of
Productivity and Labour Relations Enterprise Agreement 1996.

2.—ARRANGEMENT

This Agreement shall be known as the Department of
Productivity and Labour Relations Enterprise Agreement 1996.

1. Title
2. Arrangement
3. Scope
4. Parties to the Agreement
5. Number of Employees Covered
6. Definitions
7. Dater and Period of Operation
8. No Further Claims
9. Relationship to Parent Awards and Agreements

10. Single Bargaining Unit
11. Audit of 4%
12. Objectives and Principles
13. Productivity Improvements and Benefits
14. Productivity in Excess of Targets
15. Salary Increases
16. Dispute Settlement Procedure
17. Family Carers Leave
18. Parental Leave
19. Hours
20. Monitoring of Agreement
21. Signatures of Parties

Schedule 1 Productivity Initiatives
Schedule 2 Salary Increases

3.—SCOPE OF THE AGREEMENT
This Enterprise Agreement shall apply to all Department

employees including Senior Executive Service employees
working in the Department who are members of or eligible to
be members of the Union party to this Agreement.

4.—PARTIES TO THE AGREEMENT
4.1 Employer
Chief Executive Officer of the Department of Productivity

and Labour Relations.
4.2 Union
Civil Service Association of Western Australia Incorporated.

5.—NUMBER OF EMPLOYEES COVERED
5.1 The number of employees covered by this Agreement is

approximately twenty one.

6.—DEFINITIONS
6.1 “Agreement”: The Department of Productivity and

Labour Relations Enterprise Agreement 1996.
6.3 “Department”: The Department of Productivity and

Labour Relations.
6.4 “Employee”: for the purpose of this agreement, someone

who is referred to at Clause 4—Scope.
6.5 “Employer”: Chief Executive Officer of the Department

of Productivity and Labour Relations.
6.6 “Government”: the State Government of Western

Australia
6.7 “Minister”: the Minister or Ministers of the Crown

responsible for the administration of labour relations.
6.8 “Unions”: The Civil Service Association of Western

Australia Incorporated.
6.9 “WAIRC”: the Western Australian Industrial Relations

Commission

7.—DATE AND PERIOD OF OPERATION OF THE
AGREEMENT

7.1 This agreement shall operate from the beginning of the
first pay period commencing on or after the date on which this
agreement is lodged in the Western Australian Industrial
Relations Commission (WAIRC) and shall remain in operation
to the 30 June 1997.

7.2 The parties will review this agreement 3 months prior
the expiration of this Agreement to commence negotiations
for a new Agreement.

7.3 The parties will assess achievements in performance,
productivity and efficiency during the term of this Agreement.

7.4 The agreement will continue in force after the expiry of
its term until such time as any of the parties withdraws from
the agreement by notification in writing to the other party and
to the WAIRC.

8.—NO FURTHER CLAIMS
8.1 The parties to this agreement undertake that for the

duration of the agreement there shall be no further salary or
wage increases sought or granted.

8.2 This agreement shall not operate so as to cause an
employee to suffer a reduction in ordinary time earnings except
where this occurs as a result of entering into an arrangement
as prescribed in Clause 16.2 of this Agreement.

9.—RELATIONSHIP TO PARENT AWARDS AND
AGREEMENTS

This agreement shall be read in conjunction with the Public
Service Award 1992, which applies to the parties bound to this
agreement. In the case of any inconsistencies, this agreement
shall have precedence to the extent of the inconsistencies.

10.—SINGLE BARGAINING UNIT
10.1 This agreement has been negotiated through a Single

Bargaining Unit (SBU).
10.2 The SBU comprises representatives from the

Department and the Community and Public Sector Union/Civil
Service Association of Western Australia (CPSU/CSA).

11.—AUDIT OF 4% SECOND TIER AND 1989 SEP
The parties agree that matters arising from previous industrial

agreements or award changes emanating from the
“Restructuring and Efficiency Principle” of 1987, and the
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Structural Efficiency Principles of the 1988 and 1989 National
and State Wage Cases shall not be counted when considering
the productivity benefits and salary improvements arising from
this Agreement.

A complete audit of structural efficiency initiatives since
the advent of the Restructuring and Efficiency Principles of
1987 has been completed and all parties confirm that none of
the previous initiatives form part of this Agreement.

All claims for past productivity are satisfied by this
agreement.

12.—OBJECTIVES AND PRINCIPLES
The parties to this Agreement are committed to the provisions

of labour relations services to clients which are responsive to
their needs and of the highest quality. The organisational
improvement initiatives incorporated in this agreement are
aimed at facilitating this. The initiatives are relevant to the
Department’s needs and are designed to increase the
Department’s operating capacity and client access to and
satisfaction with Departmental services.

This Agreement is a component of a broader strategic
planning process by which the Department is seeking to
confirm and satisfy the expectations and needs of its clients.

The agreement assists with the development and
implementation of a quality strategy in support of the DOPLAR
mission. The Quality strategy will involve all levels of the
organisation in its development and implementation.
Consultative mechanisms and education process will be
facilitated and are critical to the success of the quality strategy.

The agreement incorporates initiatives to progress the
development and implementation of processes of continuous
improvement and learning within all work terms in DOPLAR.
The parties to the agreement accept that all functions, services
and performance of the various areas within DOPLAR, will
be continually reviewed and may result in a reduction in FTE
numbers and changes in resource allocation and service
providers.

A new organisational structure will be implemented to
facilitate the more effective and efficient achievement of
organisational objectives. The structure will also support the
aims of devolution, waste reduction, improved client/
stakeholder and employee satisfaction and improved
organisational effectiveness.

The Agreement outlines a series of organisational
improvement initiatives which seek to:

• Meet client and stakeholder needs through the pro-
vision of effective and efficient products and services;

• Achieve DOPLAR’s mission and enhance flexibil-
ity and productivity in the Department through the
improvements identified in this agreement, includ-
ing greater flexibility of work patterns and
arrangements;

• Establish and encourage innovation;
• Provide an environment that fosters and promotes

the well being of staff and a safe, healthy, learning
and working culture;

• Improve internal communication systems and deci-
sion making processes;

• Implement and facilitate team work in the delivery
of services

13.—PRODUCTIVITY IMPROVEMENTS AND
BENEFITS

The parties are committed to the development and
implementation of a broad agenda of initiatives designed to
increase efficiency and effectiveness of programme and service
delivery for DOPLAR. The parties agree to develop and
implement the productivity improvements as detailed in
Schedule 1.

14.—PRODUCTIVITY IN EXCESS OF TARGETS
14.1 The parties agree that should the productivity initiates

listed in Schedule 1 of this Agreement generate savings in
excess of the projected value of $336,700, the difference
between the projected value and the actual value of the
productivity improvements will be shared equally between the
employer and the employees. The payment will be made on
the basis of a one off lump sum payment on the expiration of
the term of this Agreement. The lump sum payment shall not
be greater than 5% of an individuals salary.

14.2 The parties agree to develop a mechanism for identifying
additional savings achieved as a result of productivity
improvements as opposed to savings achieved as a result of
not expending money on budgeted projects because the project
did not proceed or was not completed, except where this
occurred as a result of the implementation of the productivity
initiatives. The parties agree to have developed this mechanism
by 1 March 1997.

15.—SALARY INCREASES
15.1 The following salary increases are payable on the basis

of the implementation of the initiatives contained in Schedule
1 and Clause 13 and work practice changes outlined in this
Agreement..

15.2 Subject to sub-clause 15.1, the following increases will
be payable during the life of this Agreement:

15.2.1 an increase of $30 per week from the date of
registration;

15.2.2 a further increase of 3% from 1 January 1997.
16.—WORK FLEXIBILITY

16.1 HOURS
Ordinary working hours will be 38 hours a week between

7.00am and 6.00pm Monday to Friday. Employees  will take
an unpaid lunch break of a minimum of 30 minutes per day.
Work cycles may vary within the Department to ensure that
all clients are provided a service between 8.00am and 5.30pm
Monday to Friday. This clause shall be read in conjunction
with Clause 16 of the Public Service Award 1992.

16.2  OPTIONS FOR 48 WEEKS PAY OVER 52 WEEKS
An option which can be adopted by mutual agreement

between an individual employee and employer for the
employee to receive 48 weeks of pay spread over the full 52
weeks of the year, whereby the employee will take 8 weeks
leave instead of 4 weeks per year. The additional 4 weeks will
not be able to be accrued. In the event that the employee is
unable to take such leave, his/her salary will be adjusted at the
completion of the 12 month period to take account of the fact
that time worked during the year was not included in the salary.

Superannuation arrangements and taxation effects will be
discussed if this option is adopted and the relevant necessary
arrangements will be put in place by the employer. This
initiative has both organisational and individual benefits as it
enables the employee to take additional leave at times of
minimal impact to the organisation (such as December/January
when there is lower than usual workload).

Access to this entitlement will be subject to the employee
having satisfied the Department’s accrued leave management
policy.

16.3 WORK FLEXIBILITY
The employee agrees to carry out such duties as are within

the limits of the employee’s skills, competencies and training.
This could involve the allocation of specific duties, temporary
secondment to other positions in the Department or transfer to
other positions in the Department. Subject to the provisions of
the Public Sector Management Act 1993, such locations will
not of itself affect employee’s salary under this agreement.

16.4 HOME BASED WORK
During the life of this agreement proposals will be developed

to enable employees to work from home on a part time or
occasional basis. The developmental work will address
Occupational Health Safety and Welfare issues and workers
compensation while working from home.

17.—FAMILY CARERS LEAVE
17. 1 Employees are entitled to 38 hours sick leave per year

for the employee to care for an ill family member, provided
the days used are sick leave entitlements accrued from previous
years of service with the employer and are not the employees
entitlements for the current year. These days are not cumulative.

17. 2 The definition of family shall be the definition contained
in the Equal Opportunity Act 1986. That is, a person who is
related to the employee by blood, marriage, affinity or adoption
and includes a person who is wholly or mainly dependent on,
or is a member of the household of, the employee.

18.—PARENTAL LEAVE
18.1 Definition
18.1.1 “Employee” includes full time, part time, permanent

and fixed term contract employees
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18.1.2 “Replacement Employee” is an employee specifically
engaged to replace an employee proceeding on parental leave

18.2 Eligibility for Parental Leave
18.2.1 An employee is entitled to a period of up to 52 weeks

unpaid parental leave in respect of the birth of a child to the
employee or the employee’s spouse/partner.

18.2.2 Where the employee applying for the leave is the
partner of a pregnant spouse one week unpaid leave may be
taken at the birth of the child concurrently with parental leave
taken by the pregnant employee.

18.2.3 An employee to adopting a child under the age of five
years shall be entitled to three weeks unpaid parental leave at
the placement of the child and a further period of parental
leave up to a maximum of 52 weeks.

18.2.4 An employee seeking to adopt a child shall be entitled
to two days unpaid leave for the employee to attend interviews
or examination required for the adoption procedure. Employees
working or residing outside the Perth metropolitan area are
entitled to an additional days unpaid leave. The employee may
take any paid leave entitlement in lieu of this leave.

18.2.5 Subject to sub-clause (18.2.2) of this clause where
both partners are employed by the agency the leave shall not
be taken concurrently except under special circumstances and
with the approval of the Chief Executive Officer.

18.3 Other Leave Entitlements
18.3.1 An employee proceeding on parental leave may elect

to utilise any accrued annual leave or accrued long service
leave for the whole or part of the period of parental leave or
extend the period of parental leave with such leave, subject to
the Chief Executive Officers approval.

18.3.2 An employee may extend the maximum period of
parental leave with a period of leave without pay subject to
the Chief Executive Officer’s approval.

18.3.3 An employee on parental leave is not entitled to paid
sick leave and other paid award absences.

18.3.4 Where the pregnancy of an employee terminates other
than by the birth of a living child then the employee shall be
entitled to such period of paid sick leave or unpaid leave for a
period certified as necessary by a registered medical
practitioner.

18.3.5 Where a pregnant employee not on parental leave
suffers illness related to the employee’s pregnancy or is required
to undergo a pregnancy related medical procedure the employee
may take any paid sick leave to which the employee is entitled
or such further unpaid leave for a period certified as necessary
by a registered medical practitioner.

 18.4 Notice and Variation
18.4.1 The employee shall give not less than ten week’s notice

in writing to the Department of the date the employee proposes
to commence maternity leave stating the period of leave to be
taken.

18.4.2 An employee proceeding on parental leave may elect
to take a shorter period of maternity leave and may at any time
during that period of leave elect to reduce or extend the period
stated in the original application provided 4 weeks written
notice is provided.

18.5 Transfer to Safe Job
18.5.1 Where illness or risks arising out of pregnancy or

hazards connected with the work assigned to the employee
make it inadvisable for the employee to continue in her present
duties, the duties shall be modified or the employee may be
transferred to a safe position of the same classification until
the commencement of maternity leave

18.5.2 If the transfer to a safe position is not practicable, the
employee may take leave in accordance with the award for
such period as is certified necessary be a registered medical
practitioner.

18.6 Replacement Employee
Prior to engaging a replacement employee the Department

shall inform the person of the temporary nature of the
employment and the entitlements relating to return to work of
the employee on parental leave.

18.7 Return to Work
18.7.1 An employee shall confirm the intention to return to

work by notice in writing to the Department not less than four
weeks prior to the expiration of the period of parental leave;

18.7.2 An employee on return from parental leave shall be
entitled to the position which the employee occupied
immediately prior to proceeding on parental leave. Where an
employee was transferred to a safe job pursuant to sub-clause
(e) hereof the employee is entitled to return to the position
occupied immediately prior to the transfer.

18.7.3 An employee may return on a part-time basis to the
same position occupied prior to the commencement of leave
or to a different position at the same classification level on a
part-time basis in accordance with the Part-Time provisions
of the relevant award.

18.7.4 Where the position occupied by the employee no
longer exists the employee shall be entitled to the position of
the same classification level with duties similar, where possible,
to that of the abolished position.

18.8 Effect of Leave on Employment Contract
18.8.1 Fixed Term Contract
An employee employed for a fixed term contract shall have

the same entitlement to parental leave, however the period of
leave granted shall not extend beyond the term of that contract.

18.8.2 Continuous Service
Absence on parental leave shall not break the continuity of

service of an employee but shall not be taken into account in
calculating the period of service for any purpose under the
relevant award or this agreement.

18.8.3 Termination of Employment
An employee on parental leave may terminate employment

at any time during the period of level by written notice in
accordance with the relevant award.

19.—DISPUTE SETTLEMENT PROCEDURE
Any questions, disputes or difficulties arising under this

Industrial Agreement will be dealt with in accordance with
the following procedures.

The principle of conciliation and direct negotiation shall be
adopted for the purpose of prevention and settlement of any
industrial dispute that may arise.

19.1 The matter shall first be discussed between the employee
and the employee’s manager and resolved, if possible, within
3 working days. An employee may be accompanied by a CSA
Representative.

19.2 If unresolved, the matter shall be discussed between
the employee and the relevant Director and resolved, if possible,
within 3 working days. An employee may be accompanied by
a CSA Representative.

19.3 If the matter is not resolved the matter shall be referred
by the CSA Representative to the Department’s Chief Executive
Officer or his/her nominee for resolution.

19.4 If the matter is not resolved within 5 working days of
the CSA Representative’s notification of the dispute to the
Department, it may be referred by either party to the Western
Australian Industrial Relations Commission.

The period for resolving a dispute may be extended by
agreement between the parties.

20.— MONITORING OF AGREEMENT
The implementation of the Agreement and the productivity

initiatives shall be monitored by the Joint Consultative Council
(JCC). The Union’s Workplace Delegate or their Deputy will
be included in the JCC when issues relating to this Agreement
are being considered.

21. —SIGNATURES OF PARTIES TO THE
AGREEMENT

Signatories
Signed for and on behalf of the
COMMUNITY AND PUBLIC SECTOR UNION/
CIVIL SERVICE ASSOCIATION WESTERN
AUSTRALIA BRANCH by:
........................................................

Date: .. / .. / ..
Signed for and on behalf of the
DEPARTMENT OF
PRODUCTIVITY AND LABOUR RELATIONS
........................................................

Date: .. / .. / ..
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SCHEDULE 2
Existing With (1st EBA) With (2nd EBA)
Salary Annual Annual

$ $ $

Level 1
Under 17 Years 10,873 12,438 12,811
17 Years 12,707 14,272 14,700
18 Years 14,822 16,387 16,879
19 Years 17,157 18,722 19,284
20 Years 19,267 20,832 21,457
21 Years of 1st Year 21,165 22,730 23,412
22 Years or 2nd Year 21,817 23,382 24,083
23 Years or 3rd Year 22,468 24,033 24,754
24 Years or 4th Year 23,115 24,680 25,420
25 Years or 5th Year 23,766 25,331 26,091
26 Years or 6th Year 24,417 25,982 26,761
27 Years or 7th Year 25,166 26,731 27,533
28 Years or 8th Year 25,684 27,249 28,066
29 Years of 9th Year 26,450 28,015 28,855
Level 2
1st Year 27,367 28,932 29,800
2nd Year 28,070 29,635 30,524
3rd Year 28,809 30,374 31,285
4th Year 29,590 31,155 32.09
5th Year 30,407 31,972 32,931
Level 3
1st Year 31,530 33,095 34.088
2nd Year 32,405 33,970 34,989
3rd Year 33,307 34,872 35,918
4th Year 34,233 35,798 36,872
Level 4
1st Year 35,503 37,068 38,180
2nd Year 36,498 38.063 39,205
3rd Year 37,522 39,087 40,260
Level 5
1st Year 39,494 41,059 42,291
2nd Year 40,827 42,392 43,664
3rd Year 42,212 43,777 45,090
4th Year 43,649 45,214 46,570
Level 6
1st Year 45,960 47,525 48,951
2nd Year 47,531 49,096 50,569
3rd Year 49,157 50,722 52,244
4th Year 50,893 52,458 54,032
Level 7
1st Year 53,555 55,120 56,774
2nd Year 55,397 56,962 58,671
3rd Year 57,401 58,966 60,735
Level 8
1st Year 60, 658 62,223 64,090
2nd Year 62,991 64,556 66,493
3rd Year 65,884 67,449 69,472
Level 9
1st Year 69,497 71,062 73,194
2nd Year 71,938 73,503 75,708
3rd Year 74,722 76,287 78,576
Class 1 78,932 80,497 82,912
Class 2 83,142 84,707 87,248
Class 3 87,350 88,915 91,582
Class 4 91,560 93,125 95,919
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EDUCATION DEPARTMENT OF WESTERN
AUSTRALIA (CSA) ENTERPRISE AGREEMENT

1997
No. PSA AG 1 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and

The Hon Minister for Education and Director-General
Education Department of Western Australia.

No. PSAAG 1 of 1997.

Education Department of Western Australia (CSA)
Enterprise Agreement 1997

PUBLIC SERVICE ARBITRATOR A.R. BEECH.
14 March 1997.

Order.
HAVING heard Mr J. Dasey on behalf of the Applicant and
Ms H. Syme on behalf of the Respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979 and by consent, hereby orders—

THAT the Education Department of Western Australia
(CSA) Enterprise Agreement 1997 filed in the Commis-
sion on the 18th day of February 1997 and as amended by
the parties on the 14th March 1997 be registered.

(Sgd.) A. R. BEECH,
[L.S.] Public Service Arbitrator.

1.—TITLE
This Agreement shall be known as the Education Depart-

ment of Western Australia (CSA) Enterprise Agreement 1997.

2.—ARRANGEMENT
1. TITLE
2. ARRANGEMENT
3. SCOPE OF THE AGREEMENT
4. PARTIES TO THE AGREEMENT
5. DEFINITIONS
6. DATE AND PERIOD OF OPERATION OF THE

AGREEMENT
7. NO FURTHER CLAIMS
8. RELATIONSHIP TO PARENT AWARDS AND

AGREEMENTS
9. JOINT CONSULTATIVE COMMITTEE

10. PRINCIPLES
11. STRATEGIC ISSUES
12. STUDENT ABSENTEEISM
13. STUDENT ENROLMENTS
14. PERSONNEL 2000
15. MANAGEMENT OF THE SCHOOL GRANT
16. REVIEW OF STAFFING LEVELS IN SCHOOLS

AND DISTRICT OFFICES
17. CENTRAL OFFICE STAFF—IMPACT OF DEVO-

LUTION
18. LONG TERM ACTING IN HIGHER LEVEL PO-

SITIONS
19. SCHOOL FORMULA REQUIREMENTS AND

VARIATION OF EMPLOYMENT
20. TRANSFER SYSTEM
21. RELIEF REGISTRAR SYSTEM
22. MAZE
23. ACCOUNTING FINANCIAL PACKAGE
24. RECORDS MANAGEMENT INFORMATION

SYSTEM
25. AUDITOR’S REPORT
26. PERSONNEL PERSONAL COMPUTERS
27. OFFICE COMMUNICATION
28. MULTISKILLING AGREEMENT
29. PROFESSIONAL AND CAREER DEVELOP-

MENT
30. FLEXIBILITY IN WORKING HOURS
31. ANNUALISED HOURS

32. HIGHER DUTIES PAYMENT DURING PERIODS
OF LONG SERVICE LEAVE AND ANNUAL
LEAVE

33. WORK ENVIRONMENT AND WORK ATTEND-
ANCE

34. SCHOOL BUS SERVICES
35. PRIMARY SCHOOLS—ADDITIONAL HOURS
36. CEREMONIAL LEAVE
37. EXTENDED PARENTAL LEAVE
38. DEFERRED SALARY SCHEME
39. WORKING FROM HOME
40. PRODUCTIVITY MEASUREMENT MODEL
41. SALARY INCREASES
42. COPIES OF AGREEMENT
43. GRIEVANCE SETTLEMENT PROCEDURE
44. DISPUTE SETTLEMENT PROCEDURES
45. SIGNATURES OF PARTIES TO THE AGREE-

MENT
SCHEDULE A—GRIEVANCE RESOLUTION
[ADMIN INSTRUCTION 1001]
SCHEDULE B—SALARY RATES
SCHEDULE C—TIMEFRAMES FOR INITIA-
TIVES TO BE IMPLEMENTED
SCHEDULE D—TARGETS FROM INITIATIVES
IN THE 1996 CSA EBA
SCHEDULE E—APPROXIMATE NUMBER OF
EMPLOYEES COVERED BY THIS AGREE-
MENT

3.—SCOPE OF THE AGREEMENT
This Enterprise Agreement shall apply to all Education De-

partment employees including Senior Executive Service
employees working in the Education Department of Western
Australia, who are members of or eligible to be members of
the Union, party to this Agreement.

4.—PARTIES TO THE AGREEMENT
This Agreement is made between the Minister for Educa-

tion and the Director-General of Education (the Employer)
and the Civil Service Association of WA Inc (the Union).

5.—DEFINITIONS
For the purposes of this Agreement the following defini-

tions shall apply:
(1) “Agreement”: The Education Department of West-

ern Australia (CSA) Enterprise Agreement 1997.
(2) “Department”: The Education Department of West-

ern Australia.
(3) “Employee”: for the purpose of this agreement, some-

one who is referred to at Clause 3.—Scope of the
Agreement.

(4) “General Staff”: employees eligible to be represented
by the Union and covered by this agreement.

(5) “Employer”: The Minister and The Director-Gen-
eral of the Education Department of Western
Australia.

(6) “Government”: the State Government of Western
Australia.

(7) “Minister”: the Minister or Ministers of the Crown
responsible for the administration of the Department.

(8) “Union”: Civil Service Association of WA Inc.
(9) “WAIRC”: The Western Australian Industrial Rela-

tions Commission.
(10) “PSA”: Public Service Award 1992.
(11) “GOSAC”:  Government Officers Salaries, Allow-

ances and Conditions Award 1989.
(12) “EDMOSAC”:  Education Department Ministerial

Officers Salaries Allowances and Conditions Award
1983 No 5 of 1983.

(13) “JCC” Joint Consultative Committee
(14) “Steering Committee” established under the auspices

of the JCC to set goals and design an implementa-
tion plan during the 1996 EBA
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6.—DATE AND PERIOD OF OPERATION OF THE
AGREEMENT

(1) This Agreement shall operate from 14 March 1997, and
will continue until 31 December 1997. The salary increases
specified in Clause 41—Salary Increases—of this Agreement
shall come into effect in accordance with that clause.

(2) Subject to the continuation of the initiatives contained in
this Agreement, the pay quantum achieved as a result of this
Agreement will remain and form the new base pay rates for
future agreements or continue to apply after the term has ex-
pired.

(3) The Agreement will continue in force after the expiry of
its term until such time as either of the parties withdraws from
the agreement by notification in writing to the other party and
to the WAIRC.

(4) The parties will review this Agreement at least six months
prior to the expiration of this Agreement with a view to com-
mencing negotiations for a new Agreement.

(5) The parties will assess achievements in performance,
productivity and efficiency during the term of this Agreement.

(6) The parties genuinely commit to ongoing consultation
and bargaining in good faith during discussions and negotia-
tions for the next Agreement.

7.—NO FURTHER CLAIMS
(1) The parties to this agreement undertake that for the dura-

tion of the agreement there shall be no further salary or wage
increases sought or granted except for those provided under
the terms of this Agreement.

(2) This agreement shall not operate so as to cause an em-
ployee to suffer a reduction in ordinary time earnings.

8.—RELATIONSHIP TO PARENT AWARDS AND
AGREEMENTS

(1) This Agreement shall be read in conjunction with the
existing awards and agreements that apply to the parties bound
to this Agreement. In the case of any inconsistencies, this
Agreement shall have precedence to the extent of the incon-
sistencies. The parties recognise that the relevant awards and
agreements consist of:

• Public Service Award 1992;
• Government Officers Salaries, Allowances and Con-

ditions Award 1989;
• Education Department Ministerial Officers Salaries

Allowances and Conditions Award No 5 of 1983;
• Memorandum of Agreement between the Ministry

of Education and the Civil Service Association of
WA Inc. Staffing Formula Review—1993;

• Education Department of Western Australia (CSA)
Enterprise Agreement 1996.

(2) It is agreed that for the life of this Agreement, no party
will seek to withdraw from the Education Department of West-
ern Australia (CSA) Enterprise Agreement 1996 and its terms
and conditions will continue to apply subject to Clause 8(1).

(3) The initiatives from the Education Department of West-
ern Australia (CSA) Enterprise Agreement 1996 which have
not been achieved by their target dates will be completed in
accordance with the targets specified in Schedule D.

9.—JOINT CONSULTATIVE COMMITTEE

(1) This Agreement has been negotiated through a Joint
Consultative Committee (JCC).

(2) The JCC comprises representatives from the Education
Department of Western Australia and the Civil Service Asso-
ciation of Western Australia (CSA) .

(3) The parties agree that the Joint Consultative Committee,
the Steering Committee, the Workforce Planning Working
Party and the Multiskilling Working Party will continue dur-
ing the life of this Agreement.

(4) Other Working Parties will be established as appropriate
to meet the commitments included in this Agreement.

Target:
28.1.97 The following working parties will be established

and will be required to report back to the JCC in accordance
with their specified target requirements:

• ‘Home based Work’ Working Party;
• ‘Student Enrolments’ Working Party;
• ‘Relief Registrar List’ Working Party
• ‘MAZE’ Working Party;
• ‘Productivity Measure’ Committee;
• Review of Staffing Levels.

10.—PRINCIPLES
(1) The Education Department of Western Australia is com-

mitted to providing a sound, flexible and efficient education
system aimed at providing students with the necessary skills,
competencies and confidence to be able to successfully par-
ticipate in and contribute to today’s society. Essential to this
commitment is the Department’s obligation to constantly evalu-
ate its performance, to establish initiatives, and to implement
changes that take into account the changing needs of its stu-
dents, the requirements and expectations of the community,
and accountability at the school level.

(2) This Agreement reflects the Department’s obligation to
fulfil those commitments and is consistent with the Govern-
ment’s policy of increasing effectiveness and efficiency through
improved flexibility and productivity.

11.—STRATEGIC ISSUES
(1) The Education Department’s 1996-1998 Strategic Plan

identifies five strategic issues it believes are crucial to the fu-
ture success of the government school system. Each issue offers
the potential for major achievements and improvement for
education in Western Australia.

• Curriculum responsiveness
• Flexibility in Schooling
• Staff Professionalism and Working Relationships
• Resource Management
• Assuring Quality in Education

(2) Objectives:
• to provide learning programs that will equip students

with the skills necessary to succeed in a constantly
changing social and economic environment;

• to improve the outcomes for all students, particu-
larly those at risk of not achieving their educational
potential;

• to provide schools with the flexibility and the deci-
sion-making authority necessary to deliver quality
educational programs suited to their student group;

• to have professional, productive and motivated staff
who are committed to the objectives of the organisa-
tion, empowered to meet these objectives, and whose
skills are valued by the community;

• to develop an organisational culture that is charac-
terised by trust, mutual respect, participation, the
acceptance of responsibility and is free from discrimi-
nation and harassment;

• to improve resource management in order to obtain
the best educational outcomes with available re-
sources; and,

• to assure parents, and the wider community of the
quality of educational outcomes achieved in the gov-
ernment school system.

12.—STUDENT ABSENTEEISM
(1) Schools have a statutory requirement to record student

attendance. This information is essential to determine patterns
of absenteeism and truancy rates or to be able to cross refer-
ence absenteeism with academic results. The Department’s duty
of care responsibility is linked to a knowledge of student ab-
senteeism. There is also an increasing community and
government concern about the levels of absenteeism in schools.
In accordance with this, the Department has agreed to an inter
agency project to address truancy and general attendance prob-
lems. The success of this project is dependant upon the
accessibility and accuracy of student data.
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(2) Manual records do not satisfy this statutory reporting
requirement. Manual records do not enable the data to be eas-
ily accessed or manipulated or to produce a variety of reports
for statistical analysis. Currently, manual ‘registers of attend-
ance’ are still being used in the data collection process in both
secondary and primary schools.

(3) The parties agree that all secondary schools will record
student absenteeism data electronically from the beginning of
Term 1 [28.1.97]. Appropriate training will be provided where
necessary.

(4) In light of statutory reporting requirements, the Depart-
ment is also required to produce full and accurate information
on primary school absenteeism. The parties acknowledge that
this requirement would be more fully met if this data were
recorded electronically in primary schools. A study incorpo-
rating the findings of the proposed Schools Information Project
will be undertaken by the Steering Committee to identify the
staffing, technology and training resources that would be nec-
essary to allow implementation of this electronic recording in
1998.

Targets:
28.1.97: All secondary schools will electronically record stu-

dent absenteeism data.
30.6.97: All Secondary Schools student absenteeism data

recorded electronically, up to date and reports generated as
required.

31.12.97: Steering Committee final report to be tabled with
the JCC.

13.—STUDENT ENROLMENTS
(1) The parties are committed to the principle that on enrol-

ment at a new school, a student’s data can be accessed, updated
and attached to the new school electronically. Information on
the student’s family and academic standing can then be
downloaded and provided when necessary. This would enable
all students, particularly those ‘at risk’ to be tracked and not
lost in the system when moving from school to school.

(2) The parties will assess the requirements and develop a
policy during 1997 to input this data at schools and to deter-
mine the most efficient use of resources.

Target:
31.12.97: Student Enrolment database policy developed.

14.—PERSONNEL 2000
(1) Personnel 2000 will be live in approximately 260 schools

by early 1998 and will be networked on a district by district
basis, subject to funding.

(2) During 1997, the following human resource functions
will be fully implemented in schools:

• Leave;
• Rosters;
• Teacher relief;
• General payroll details;
• Access to personnel details.

(3) Any further functions will be subject to consultation
through the JCC.

15.—MANAGEMENT OF THE SCHOOL GRANT
(1) The parties agree that payment for the following three

(3) items will be included in the 1997 School Grant:
• Protective Clothing;
• Piano Tuning;
• Laundry

(2) Any further items will be subject to consultation through
the JCC.

(3) The parties agree that the School Grant Reference Group
will provide regular updates to the JCC.

16.—REVIEW OF STAFFING LEVELS IN SCHOOLS
AND DISTRICT OFFICES

(1) A review of staffing levels and workload with particular
reference to the role and responsibilities of the registrar and
other officers in schools will be undertaken. The Department
will engage a consultant to assist with this review.

(2) The parties will consider, among other things:
• staffing levels in schools;
• ongoing devolution of responsibilities;
• increased workload and workvalue;
• current and future JDFs;
• training needs;
• initiatives to be considered in the next EBA.

There will be ongoing consultation with all relevant em-
ployees. Relief will be provided for staff required to work on
this project. The Terms of Reference of the review will be
developed through consultation and agreement by the parties.

(2) The provisions of the Memorandum of Agreement be-
tween the Ministry of Education and the Civil Service
Association of WA Inc—Staffing Formula Review—1993
should be considered.

Target:
30.6.97: The review team will present its report and recom-

mendations to the Joint Consultative Committee.

17.—CENTRAL OFFICE STAFF—IMPACT OF
DEVOLUTION

(1) The parties note that during the life of this Agreement
there will be ongoing devolution of functions to schools and
district offices from Central Office as agreed to by the parties
in the CSA 1996 EBA.

(2) As work is devolved from Central Office there will be a
consequent reduction in workload for some Central Office ar-
eas. The Department’s intention is to adjust staffing levels to
maintain a match between workload and staffing in Central
Office.

(3) Where a Central Office position is identified as excess
as a result of a reduction in workload due to devolution, the
following will apply:

• the affected employee may elect to voluntarily trans-
fer to a suitable alternative position; or,

• the affected employee may elect to take leave with-
out pay for a period not exceeding 12 months, or;

• the provisions of the Public Sector Management Act
(Redeployment and Redundancy Regulations 1994)
shall apply.

(4) The Department is committed to career development for
all affected employees and will seek expressions of interest
for employment of a different nature well in advance of spe-
cific positions being identified as excess. These employees
may request on the job training and work experience in other
areas, [eg: schools]. Their supervisors will not unreasonably
withhold their release for short trial periods [eg. a week]. The
Department will also liaise with the Office of Public Sector
Management and other agencies with regard to the availabil-
ity of suitable placements for these affected employees.

(5) The Workforce Planning Working Party will continue to
operate and to develop policies and processes regarding the
impact of staff devolution of functions to schools and district
offices.

Target:
30.6.97: Some adjustments of Staffing levels have been

made.
31.12.97: Adjustment of Staffing levels completed.

18.—LONG TERM ACTING IN HIGHER LEVEL
POSITIONS

The parties have previously identified problems related to
long term acting in higher duties positions. The parties will
seek to address these issues as a matter of priority.

19.—SCHOOL FORMULA REQUIREMENTS AND
VARIATION OF EMPLOYMENT

(1) The Department will publish the staffing formula provi-
sions for positions covered by this Agreement.Schools will
employ staff in accordance with the formula allocation. This
clause shall be read in conjunction with the Memorandum of
Agreement between the Ministry of Education and the Civil
Service Association of WA— Staffing Formula Review—1993.
In the case of any inconsistencies, this clause shall have prec-
edence to the extent of the inconsistencies.
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(2) Schools will be staffed in accordance with their approved
staffing formula. Adjustments to staffing levels will be under-
taken at the end of term one each year. Any alteration in hours
occurring for existing employees, after the adjustment date,
will be maintained until the end of term one of the following
year. Individual school staff adjustments will not be made at
other times during the year except where a significant change
in student numbers occurs, ie: either an increase or decrease
of > 10%.

(3) Affected staff will have the opportunity to resolve real-
location at the school level (eg. one or more persons may wish
to relocate or reduce time). Where the matter is not resolved at
a local level, the last on, first off rule shall apply in accord-
ance with the Memorandum of Agreement between the
Ministry of Education and the Civil Service Association of
WA Inc—Staffing Formula Review—1993.

(4) Where, as a result of a reduction to the school’s allocated
staffing level, a permanent employee’s hours at that school
are reduced, the following provisions will apply:

(i) the affected employee may be offered transfer by the
employer to a suitable alternative position/or posi-
tions within 20 km radius of their residence; or,

(ii) the affected employee may elect to be voluntarily
relocated, (including a school outside a 20 km ra-
dius of their place of residence); or,

(iii) the affected employee may elect to accept employ-
ment of a different nature but at the same
classification level; or,

(iv) the affected employee may elect to voluntarily re-
duce their hours of employment; or

(v) the affected employee may elect to take leave with-
out pay for a period not exceeding 12 months.

The above steps may be applied in any order.
(5) Where an employee is made redundant the parties agree

that the current terms of the Public Sector Management (Re-
deployment and Redundancy) Regulations 1994 apply.

Target:
28.1.97: Commencement of staff employment in accordance

with school formula allocation;
30.6.97: All schools will be staffed in accordance with their

approved staffing formula with respect to general staffing.

20.—TRANSFER SYSTEM
(1) The parties agree that the recommendations of the Work-

ing Party which reviewed the Relocation System will be
implemented as follows:

(i) A ‘Selection Transfer Process’ will replace the cur-
rent ‘Relocation System’ as follows and will
incorporate the following major principles and guide-
lines:

a) Employees in schools that have had a reduc-
tion in hours will be offered transfers to schools
that have a vacancy or an increased formula
allocation before the position is cleared for ad-
vertising;

b) Subject to sub-clause (a) above, increases of
up to 0.2 time will be offered to existing school
staff in accordance with the existing School
Staffing Formula Review Document 1993;

c) Vacancies will be advertised by Central Of-
fice in ‘School Matters’;

d) Advertised vacancies, in the first instance, will
be restricted to Education employees;

e) Principals will advise the applicants on the
outcome of the selection process; and,

f) Decisions will embody the principles of natu-
ral justice and are subject to Public Sector
Standards requirements.

(2) The guidelines for the ‘Selection Transfer Process’ will
be jointly developed by the parties and forwarded to all schools.
These guidelines are to be inserted in the school’s Human
Resource Information file.

Target:
28.1.97: Guidelines for the Selection Transfer Process de-

veloped and forwarded to all schools.
28.1.97: New Selection Transfer Process fully implemented.

21.—RELIEF REGISTRAR SYSTEM
(1) The role of the registrar has increased considerably in

complexity over recent years. It is not now possible to place
anyone in the position without considerable training making
replacement extremely difficult during periods of sick and other
leave, particularly at short notice.

(2) Guidelines and procedures will be developed by 31 March
1997 to set up a system, whereby an available data base of
personnel who are able to undertake relief duties for these
positions, can be contacted. The provision of training will be
addressed within these guidelines.

Target:
31.3.97: Guidelines developed.
31.3.97: Commencement of implementation of relief regis-

trar list.

22.—MAZE
(1) The parties agree to the establishment of a working party,

to consult with school staff who are currently using the MAZE
software, with a view to identifying major concerns and/or
associated problems with this system.

(2) This Working Party will consult with and report back as
required to the proposed Schools Information System Project

Target:
31.3.97: The Working Party’s final report will be submitted

to the proposed Schools Information System Project.

23.—ACCOUNTING FINANCIAL PACKAGE
(1) The MAZE software program does not currently contain

the facility to maintain debtors information. This information
is retained manually.

(2) A MAZE accounting financial package, containing debt-
ors information, will be implemented in all schools by 30 June
1997. This module will enable updating of the register, auto-
matic generation of standard fee collection, and reminder letters
and the production of yearly financial returns.

Target:
1.1.97: Implementation commenced.
30.6.97: Accounting Financial Package implemented in all

schools.

24.—RECORDS MANAGEMENT INFORMATION
SYSTEM

The Department’s record management information system
will be replaced during the life of this Agreement.

Existing resources will be utilised. Benefits will be:
i. significant improvement in the response rate to re-

plying to Ministerial correspondence;
ii. common records system through Central Office;

iii. reduced time spent on recording the movement of
files and correspondence within the Department;

iv. strategies for management of electronic documents
and progress towards implementing electronic man-
agement systems;

v. accessibility to accurate information.
Targets:
30. 6.97: A pilot Ministerial correspondence tracking sys-

tem will be implemented.
26.9.97: The Records Management system will be replaced

in Corporate Information Management Branch.
31.12.97: Implementation of a new Ministerial Tracking

System completed. Significant improvement in tracking and
response time achieved.

25.—AUDITOR’S REPORT
The Office of the Auditor General has recently reported on

Financial Management in Schools (Learning the Lessons) and
has identified a number of concerns. Through the JCC, the
parties will review the implementation of the policies and proc-
esses concerning:

i. asset management in schools;
ii. maintaining a quotation register;

iii. ensuring proper records of school fees.
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Target:
30.6.97: Review of the implementation of policies and pro-

cedures completed.
26.9.97: Implementation commenced:

• Asset Management;
• Maintenance of a quotation Register;
• Proper records of School Fees

26.—PERSONNEL PERSONAL COMPUTERS
(1) Personal Computers will be installed for staff in Person-

nel during the life of this Agreement. Staff will access, via the
LAN all awards, forms, industrial advice’s school circulars
and standard letters. Staff will also access the information con-
tained in Staff Selection and Personnel and Payroll Operation
Manuals, P2000 and other documentation.

(2) Staff will also improve communication through E-Mail
and LAN information transfers and access other software pro-
grams;

(3) Adequate training will be provided where necessary.
Target:
1.1.97: All staff in Personnel with PCs will access database

information.
30 6.97: All appropriate staff in Personnel will be on line

and will access database information.
Personnel Directors will provide a report on access and im-

proved communication

27.—OFFICE COMMUNICATION
(1) The parties agree to maximise their use of electronic

communication technology [eg E-mail] wherever practicable
to communicate within the Department.

(2) Employees will be provided with appropriate training in
the use of such technology where needed.

(3) Efficiencies through savings will result through time and
paper savings.

Target:
1.1.97: Implementation of electronic communication tech-

nology.
30.6.97: Relevant managers will provide a report to the JCC

on the extent of savings achieved through staff usage of this
electronic technology.

28.—MULTISKILLING AGREEMENT
(1) The parties are committed to allowing employees to be

deployed in a way that will best address the needs of the
worksite. Employees will agree to carry out such duties as are
within the limits of their skills, competencies and training,
providing the duties are appropriate to the employee’s classi-
fication.

(2) Specific duties for temporary periods may be allocated
to employees from other positions in the worksite. This could
include assisting outside the employees usual work area dur-
ing periods of peak workload. Work output expectations in the
‘usual’ work area will be adjusted accordingly.

(3) The parties agree that where an employee has appropri-
ate training and skills, employees may be required to undertake
a greater range of duties on an ongoing basis provided that an
agreement has been formalised between the employee and their
worksite manager. [For example, a library officer or labora-
tory technician may assist with office duties]. Such duties shall
not compromise duty of care or occupational health and safety
requirements

(4) If the employee undertakes duties of a higher classifica-
tion, the employee’s personal salary will be appropriately
adjusted by the payment of partial or full higher duties allow-
ance.

(5) The Department is committed to providing training which
might include on the job training to broaden the skills of staff
covered by this Agreement.

(6) In accordance with the recommendations of the Multi-
skilling Working Party, the parties agree that a Staff Skills
Audit Project shall be conducted jointly. This project will re-
view all CSA covered non teaching positions in a sample of
schools.

Target:
1.1.97: Implementation commenced.
30.6.97: Skills audit Project conducted.

29.—PROFESSIONAL AND CAREER DEVELOPMENT
 (1) The Department and the Union confirm a commitment

to professional and career development for all employees.
Employees recognise their obligation to maintain and update
their skills and the Department recognises its obligation to
provide employees with opportunities to maintain and update
their skills.

(2) In particular, the Department is committed to training to
enable employees to keep up to date with professional and
technological development with particular emphasis on com-
puter software program training.

(3) Principals will ensure that all school based employees
subject to this Agreement have equitable access to professional
development through the provisions of the School Grant in
any school year. In particular school registrars and other offic-
ers will have access to relevant professional development
opportunities. This may include attendance at appropriate con-
ferences. Approval to attend such conferences will not be
unreasonably withheld.

30.—FLEXIBILITY IN WORKING HOURS
(1) Clause 17—Flexibility in Working Hours in the 1996

Agreement shall remain in effect except that the clearing of
accrued hours under the provisions of accumulated hours un-
der sub-clauses (1)(c), (2)(c)(iii), and (3)(d)(iii) shall be cleared
in either the financial year or calendar year as agreed between
the employee and their supervisor.

(2) Any disputes arising under this provision will be dealt
with in accordance with Clause 16B—Dispute Settlement Pro-
cedures of the 1996 Agreement.

31.—ANNUALISED HOURS
Public Service Award 1992;

Government Officers Salaries, Allowances and Conditions
Award 1989;

(1) Employees may apply to work within an annualised hours
arrangement subject to operational requirements and agree-
ment between the employee and their supervisor. Employees
under an annualised hours arrangement and who are covered
under the above awards shall be required to account for a total
of 1950 hours in a period of one 12 month period. These hours
consist of 1800 working hours (including public holidays)
based on 48 working weeks and 150 hours (4 weeks) annual
leave.

(2) Subject to Departmental requirements and authorisation
by their supervisors, officers shall have the ability to work
their hours on a 7 day a week basis. Any hours credited to the
annualised hours shall not attract any additional payment. All
officers participating in this arrangement shall be required to
record times accurately on a timesheet with a continuous total
for hours worked over the settlement period. These times will
be verified by the supervisor. Employees working under this
arrangement shall not be coerced into working any hours out-
side their normal hours of duty

(3) One months’ notice shall be given by an employee, or by
the employer, for cessation of the annualised hours arrange-
ments. The parties agree that such employees will clear any
debit hours or that the employer will give sufficient time off to
clear any credit hours, on a pro rata basis, prior to the cessa-
tion of this arrangement.

32.—HIGHER DUTIES PAYMENT DURING PERIODS
OF LONG SERVICE LEAVE AND ANNUAL LEAVE
The parties agree that employees who have been on a con-

tinuous period of higher duty for more than two years; and
who take long service leave or annual leave entitlements, will
be paid at the higher duty salary rate for that period of leave.
Payment of this higher duty salary rate while on this period of
leave will be dependant on the employee returning to the posi-
tion that they had occupied immediately prior to commencing
that leave.
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33.—WORK ENVIRONMENT AND WORK
ATTENDANCE

(1) Under the provisions of the 1996 Agreement, the parties
agreed to analyse the relationship between levels of staff ab-
senteeism and the work environment. Consultants have been
contracted to undertake this research.

(2) The parties agree to consider the recommendations, and
where possible to:,

• develop a strategy;
• commence implementation; and,
• set a target to reduce absenteeism.

Target:
28.1.97: Strategy developed and where possible, implemen-

tation commenced.

34.—SCHOOL BUS SERVICES
(1) Employees who are responsible for managing adminis-

trative duties in relation to school bus services shall be entitled
to receive a special responsibility allowance where the respon-
sibility has been specifically delegated to the employee.

(2) The special responsibility allowance shall be in accord-
ance with those allowances prescribed under the Teachers
(Public Sector Primary and Secondary Education) Award 1993,
Schedule B—Salaries and Additional Payments for bus du-
ties). Payment of the allowance will be subject to certification
by the Principal that no other member of school staff is re-
sponsible for these bus duties.

(3) Where this certification does not exist, in accordance
with sub-clause 2 of this Clause, employees covered by this
Agreement will not be required to undertake administrative
duties in relation to school bus services.

(4) Only one allowance is payable per school.

35.—PRIMARY SCHOOLS—ADDITIONAL HOURS
(1) The parties agree that during the life of this Agreement,

primary schools with 651 or more students and District High
Schools with 450 or more students shall increase the hours
worked by the registrar from 32.5 to 37.5 hours per week. The
extra hours will be paid at ordinary rates.

(2) The incumbent registrar may elect to work Public Serv-
ice Hours in school terms. A registrar (Ministerial) employed
in a Class 6 Primary School (700 or more students), a Class 6
District High School (450 or more students) or a Class 5 Pri-
mary School (651 or more students) may elect to work these
extra 5 hours per week. If the registrar does not elect to work
these extra hours, other appropriate employees may elect to
work additional hours to a maximum of a total of 5 hours per
week.

(3) The Registrar will not be required to work during the
school holidays and will be entitled to the same Leave of Ab-
sence arrangements as other Ministerial Officers. Officers
cannot be coerced into extending their hours.

(4) If the registrar position becomes vacant, the position shall
then be advertised to reflect the increased ordinary hours of
37.5 hours per week.

Target:
28.1.97: Additional hours implemented.

36.—CEREMONIAL LEAVE
Clause 21—Ceremonial Leave—of the 1996 Agreement shall

be replaced with:
(1) An employee who is legitimately required to be absent

from work for their tribal/ceremonial/cultural purposes shall
be entitled to take accrued annual leave or leave without pay
entitlements.

(2) Ceremonial leave shall include leave to meet the em-
ployee’s customs and traditional law and to participate in tribal/
ceremonial/cultural activities.

(3) The employee shall give the employer reasonable notice
prior to the absence of the intention to take such leave and the
length of the leave required.

(4) Ceremonial leave shall be available to but not limited to
Aboriginals and Torres Strait Islanders.

37.—EXTENDED PARENTAL LEAVE
(1) Subject to all other leave entitlements being exhausted

employees will be entitled to apply for leave without pay fol-
lowing parental leave to extend their leave by up to 2 years.
This leave will be referred to as “leave without pay following
parental leave”.

(2) Any period of leave without pay must be applied for and
approved in advance and will be granted on a year by year
basis. Where both parents are employees of the Department
the total period of leave without pay following parental leave
will not exceed 2 years.

(3) Where an employee has leave without pay extended by
up to 2 years following parental leave, the employee will re-
turn to employment to the same level but not necessarily to
the same position.

38.—DEFERRED SALARY SCHEME
(1) With the written agreement of the employer, an employee

may elect to receive, over a four year period, 80% of the sal-
ary they would otherwise be entitled to receive in accordance
with the Clause 41—Salary Increases and Schedule B of this
Agreement.

(2) On completion of the 4th year, the employee will not be
required to attend for the next year and will receive an amount
equal to 80% of the salary entitled to in the fourth year of
deferment.

(3) Where employees complete four years of deferred salary
and are not required to attend duty in the following year, the
period of non-attendance shall not constitute a break in serv-
ice and shall count as service on a pro rata basis for all purposes.

(4) In special circumstances, and with approval by the em-
ployer, an employee may withdraw from this scheme prior to
completing a four year period. The employee will receive a
lump sum payment of salary foregone to that time but will not
be entitled to equivalent absence from duty.

39.—WORKING FROM HOME
Under the guidance of the JCC, a Working Party will be

established to review the introduction of limited home based
work during the life of this agreement. The parties will con-
sider:

i. the minimum days per month required to attend the
office;

ii. other occasions when it would be imperative to at-
tend the office eg for face to face contact;

iii. information technology requirements to support each
initiative;

iv. general principles under which it would work;
v. the possibility of pilot testing as part of the examina-

tion process;
vi. work locations where the concept of work from home

arrangements are feasible;
vii. benefits to the employee and employer;

viii. health and safety implications.
Approval for employees to work from home is subject to

managerial approval.
Target:
30.6.97: Review completed and report submitted to the JCC

by the Working party.

40.—PRODUCTIVITY MEASUREMENT MODEL
(1) The parties agree that the assessment, monitoring and

evaluation of productivity improvements are important because
this provides critical feedback on the performance of the De-
partment to its employees, management, students, the
community and other relevant stakeholders.

(2) It is agreed that management and employees’ understand-
ing of productivity measurement concepts is vital for
performance monitoring arrangements to be successful on an
ongoing basis.

(3) It is agreed that a monitoring program be developed jointly
between management, union and employee representatives to
assess performance improvement so as to improve the overall
productivity and progress towards targets.
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(4) As the performance improvement monitoring program
is yet to be developed through consultation with employees
and unions, it is not possible to provide details of its content
without pre-empting the outcome of that consultation. With-
out limiting the scope of the program it is anticipated that the
following issues will be addressed:

(i) The key aims for the Department arising out of the
strategic, corporate and business planning process;

(ii) Productivity and performance indicators which are
satisfactory to all parties and contain targets which
are both realistic and achievable within the agreed
time frames;

(iii) An appropriate productivity measurement system
which involves all parties to the Agreement in moni-
toring of performance levels;

(iv) Customer feedback with measures of customer sat-
isfaction with the Department’s service, efficiency
and effectiveness;

(v) The use of employee surveys to monitor employee
satisfaction.

(5) Management in consultation with the JCC will appoint a
committee that will, within twelve (12) months of the regis-
tration of this Agreement, have:

• developed an appropriate model for measuring pro-
ductivity in the Department;

• conducted awareness raising workshops with staff;
• recommended to the JCC the inclusion of an appro-

priate model into the next Enterprise Agreement.
(6) The parties agree to address a range of other issues and

reforms specifically aimed at increasing productivity during
the life of this Agreement. The parties agree that these issues
will also be included in future Agreements.

These issues include:
(i) Self Managed Work Teams
The parties agree that there is a need to break down barriers

in the workplace and that this may be achieved through the
introduction of self managed work teams.

Steps to achieve this will be:
• education of employees on the concept;
• staff planning workshops to determine how best to

implement work teams given the objectives and strat-
egies to be achieved;

• determine team boundaries, outcomes and
accountabilities;

• determining how the team will be constructed, the
roles of team members and the training requirements
for each team member to enable them to effectively
perform their assigned tasks.

(ii) Continuous Improvement
Programs will be introduced so that Central Office and school

based staff and management become committed to striving
for continuous improvement in all areas of operations to achieve
an overall increase in efficiency and effectiveness of services.

(iii) Quality Systems
Training programs for establishing project teams to achieve

recognition towards gaining endorsement as a quality endorsed
organisation with the objective of the establishment and im-
plementation of quality systems to meet national standards will
be considered by the Committee.

(iv) Customer Focus
Customer Focus courses to develop and fine tune service

delivery to internal and external clients whilst increasing the
awareness of the different requirements of the agency’s cus-
tomers, improving service delivery and promoting the
organisation in such a way so as to increase its competitive-
ness will be considered by the Committee.

Targets:
31.12.97: Productivity Measurement Committee will have:

• developed an appropriate model for measuring pro-
ductivity in the Department;

• conducted awareness raising workshops with staff.

41.—SALARY INCREASES
In recognition of the initiatives contained in this Agreement,

employees will receive a salary increase of 3.3% payable from
1 January 1997, and a further 3.0% payable from 1 July 1997
in accordance with Schedule B and subject to the achievement
of targets in accordance with Schedules C and D.

42.—COPIES OF AGREEMENT

Every officer shall be entitled to have access to a copy of
this Agreement. Sufficient copies shall be made available by
the employer for this purpose.

43.—GRIEVANCE SETTLEMENT PROCEDURE

The Department and Union recognise that they have differ-
ent roles and responsibilities. In doing so they also accept the
need for a grievance settlement procedure and commit them-
selves to following this procedure in order that disputes can
be settled through consultation and negotiation whenever pos-
sible.

(1) Principles

(a) The objective of this procedure is to ensure that griev-
ances raised by employees are resolved in a fair,
equitable and prompt manner. The principles of natu-
ral justice will apply at all stages of the procedure.
Confidentiality will be maintained. This procedure
will be followed in accordance with legislative re-
quirements that might otherwise apply.

(b) The grievance should be reported as soon as is prac-
ticable after the grievance has arisen so that a
resolution can be obtained as close to the worksite
and as soon as possible.

(c) The employee/s may request the presence or assist-
ance of recognised union representatives or other
person of their choice at any stage of the grievance
resolution process.

(d) An employee will not be subject to any form of dis-
crimination or retaliation because they have raised a
grievance.

(e) Where the Union/employee believes that the griev-
ance has system wide ramifications, the grievance
may be referred directly to the Secretary of the Un-
ion and the Director-General of the Department in
accordance with Clause 44 of this Agreement.

(f) The provisions of this clause do not apply where a
current Act or alternative formal procedures exist (ie.
Promotion Appeals).

(2) Worksite/Workarea Grievances Procedure

(a) When an employee or group of employees within a
worksite consider they have a grievance the matter
shall be acted on in accordance with the general prin-
ciples of Schedule A and the provisions of this Clause.
Subject to the Industrial Relations Act 1979 as
amended, any grievance, complaint or dispute, shall
be dealt with in the following manner:

(b) Level One—(Direct Work Site/Workarea Level ie.
School Level, District Office or Directorate Level)

(i) The employee(s) concerned shall raise the
matter with the person or persons who are the
source of the complaint. If the matter cannot
be resolved at this level then it is to be raised
with the employee’s line manager. If unable
to resolve the matter the line manager shall,
within two working days, refer the matter in
writing to the most senior workplace officer
and the employee(s) shall be advised accord-
ingly in writing.

(ii) The senior workplace officer shall, provide a
written response within five working days of
the matter being referred. If the senior officer
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is unable to answer the matter they will refer
the matter to the second level of resolution and
advise the affected employee(s) in writing.

(iii) Where a grievance directly concerns the man-
ager that would normally respond to the
grievance the matter will immediately be re-
ferred to the next level supervisor.

(c) Level Two (Out of Direct Worksite)

The employer or delegate shall, as soon as practica-
ble after considering the matter before it, advise the
employee(s) or, where necessary the Union of its
decision. Provided that such advice shall be given
within five days of the matter being originally re-
ferred out of the worksite.

(3) Nothing in this procedure shall preclude the parties reach-
ing agreement to shorten or extend the period specified in 2.

(4) If the matter remains in dispute after the above processes
have been exhausted either party may refer the matter to Cen-
tral Office Industrial Relations Directorate for direct resolution
with the Union. If the matter remains unresolved either party
may refer the matter to the Western Australian Industrial Re-
lations Commission.

44.—DISPUTE SETTLEMENT PROCEDURES

Any questions, disputes or difficulties arising under this
Agreement will be dealt with in accordance with the follow-
ing procedures:

(1) For worksite/workarea disputes the Union representa-
tive and/or employee(s) concerned shall utilise the
process in Clause 43 of this Agreement.

(2) Where the Union or employee believes that the dis-
pute has system wide ramifications, the dispute may
be referred directly to the Secretary of the Union and
the Director-General of the Department in accord-
ance with Clause 43 of this Agreement. If the matter
remains unresolved then either party may refer the
matter to the Western Australian Industrial Relations
Commission.

(3) If a dispute relates to an alleged ambiguity or uncer-
tainty in this Agreement either party may at any time
apply for variation of the Agreement to eliminate the
alleged uncertainty or ambiguity.

45.—SIGNATURES OF PARTIES TO THE AGREEMENT

MINISTER FOR EDUCATION

(Education Department Ministerial Officers Salaries Allow-
ances and Conditions Award 1983)

[Minister] Colin Barnet

[Signature of Witness] C. Dove Date 7 February 1997

EDUCATION DEPARTMENT OF WESTERN AUS-
TRALIA

(Public Service Award 1992)

(Government Officers Salaries, Allowances and Conditions
Award 1989)

[Director General] Cheryl Vardon

[Signature of Witness] Peter Short Date 6 February 1997

CIVIL SERVICE ASSOCIATION OF WESTERN AUS-
TRALIA INC.

[Signature] D. Robinson

[Signature of Witness] J. Dasey Date 11 February 1997

SCHEDULE A— GRIEVANCE RESOLUTION [ADMIN
INSTRUCTION 1001]

OBJECTIVE

To ensure that grievances raised by public servants are re-
solved in a fair, equitable and prompt manner.

DEFINITION
Grievance resolution is the process by which solutions are

sought for an employee’s concerns about, or perceptions of,
unnecessary or unjustified personal hardship, detriment or
annoyance resulting from management’s actions or decisions
in applying any personnel management system which directly
affects the employee.

LEGISLATIVE BASE
Public Sector Management Act 1994 and Standards.

PRINCIPLES
1 Grievances should be resolved as informally and quickly

as possible by the parties directly involved.
2 When grievances cannot be resolved informally by the

persons directly concerned, a formal grievance process should
be provided.

3 Confidentiality should be maintained at all times in the
resolution of the grievance.

4 The principles of natural justice should apply in the reso-
lution of a grievance:

• all parties to a grievance should have the opportu-
nity to put their cases and have them considered;

• any allegation made against an employee should be
made known to that employee;

• all investigations and decisions must be made by
persons who are impartial and disinterested;

• an employee should be given the opportunity to com-
ment on the possible bias of any other person involved
in the grievance resolution process;

• employees should feel confident that they will not
suffer any discrimination as a result of using the
grievance resolution process.

5 Information relating to the grievance and its resolution
should be freely available to those involved.

6 Management should endorse the grievance resolution proc-
ess and accept an employee’s right to participate in the decision
making process.

STANDARDS
1 Each worksite shall establish a formal grievance resolu-

tion process.
2 The grievance resolution process shall be well publicised

on a continuing basis within the worksite, and information
about it included in induction material for new employees.

3 The grievance resolution process shall include a statement
of the management’s commitment to the principles of griev-
ance resolution.

4 Managers should initially attempt to resolve grievances
through an informal process; only when this is not successful,
or it becomes evident that it will be an unreasonable lengthy
process, should the formal process be used.

5 Clear time frames for the resolution of grievances by the
worksite internal process should be established. It is suggested
that these do not exceed two weeks for informal processes and
three months for formal processes. Time frames should also
be established for each phase of the process.

6 Worksites must designate and provide continuing support
to grievance resolution officers who will:

• include at least one male and one female;
• be trained in the effective resolution of grievances;
• be of suitable character and of sufficient status within

the agency to give credibility to the grievance reso-
lution process and the officer’s recommendations.

7 Any worksite with non-metropolitan offices or outposted
employees should ensure that its processes meets the needs of
staff in those locations, eg mechanisms to involve staff from
other worksites in the region may be needed in order to ensure
impartial investigating officer(s).

8 Where a grievance involves an equal opportunity issue,
the grievance officer(s) should, after obtaining the permission
of the aggrieved employee, consult with a representative of
the equal opportunity group concerned. If requested by the
aggrieved employee, that representative should be involved in
the resolution process.
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9 Management should act on decisions expeditiously.

10 Employees should be made aware of alternative actions
they may take if the internal grievance resolution process does
not resolve an issue to their satisfaction. These may include
putting their case to the Equal Opportunity Commission, the
Parliamentary Commissioner for Administrative Investigations,
the Western Australian Industrial Relations Commission

RECORD KEEPING STANDARDS

1 When the worksite’s formal process is used to resolve a
grievance, the process should be documented in a report from
the investigating officer to the Director-General and should
include the following information:

• details of the grievance;

• action taken in investigating the matters;

• records of any interviews;

• facts established;

• recommendations for action;

• suggested reply to the officer;

• the decision of the Director-General (or delegate);

2 All documentation relating to the grievance should be kept
securely, under confidential cover, in a file specifically for
grievance resolution reports, which is to be held only by the
grievance resolution officer or other designated officer.

3 The documentation relating to the resolution of a griev-
ance should be destroyed five years after completion of action.

STANDARDISED DATA REQUIREMENT

There is no requirement for data relating to the grievance
resolution process to be maintained in an electronically trans-
missible form.

PROCESS

Each worksite should develop and implement a grievance
resolution process that meets its own need but is based on the
principles and meets the standards described in this document.

RELATED POLICIES OR LEGISLATION

Circular to CEOs 12/85: “Sexual Harassment Policy State-
ment”.

“Guidelines for Resolving Sexual Harassment Grievances”
Public Service Commission—April 1991.

Administrative Instruction 1001 is not to be applied in cases
of alleged sexual harassment. The above documents remain
current policy for such cases.

SCHEDULE B—SALARY RATES

Public Service Award 1992

Government Officers Salaries, Allowances and Conditions
Award 1989

Current Rate 3.30% 3.00%
1.1.1997 1.7.1997

Level 1
Under 17 years $11,690 $12,076 $12,438
17 years $13,662 $14,113 $14,536
18 years $15,936 $16,462 $16,956
19 years $18,446 $19,055 $19,626
20 years $20,715 $21,399 $22,041
21 years or 1st year of adult service $22,755 $23,506 $24,211
22 years or 2nd year of adult service $23,456 $24,230 $24,957
23 years or 3rd year of adult service $24,156 $24,953 $25,702
24 years or 4th year of adult service $24,852 $25,672 $26,442
25 years or 5th year of adult service $25,552 $26,395 $27,187
26 years or 6th year of adult service $26,252 $27,118 $27,932
27 years or 7th year of adult service $27,057 $27,950 $28,788
28 years or 8th year of adult service $27,614 $28,525 $29,381
29 years or 9th year of adult service $28,438 $29,376 $30,258

Level 2
1st year $29,423 $30,394 $31,306
2nd year $30,179 $31,175 $32,110
3rd year $30,974 $31,996 $32,956
4th year $31,814 $32,864 $33,850
5th year $32,692 $33,771 $34,784

Level 3
1st year $33,899 $35,018 $36,068
2nd year $34,840 $35,990 $37,069
3rd year $35,810 $36,992 $38,101
4th year $36,805 $38,020 $39,160

Level 4
1st year $38,171 $39,431 $40,614
2nd year $39,241 $40,536 $41,752
3rd year $40,342 $41,673 $42,923

Level 5
1st year $42,462 $43,863 $45,179
2nd year $43,895 $45,344 $46,704
3rd year $45,384 $46,882 $48,288
4th year $46,929 $48,478 $49,932

Level 6
1st year $49,414 $51,045 $52,576
2nd year $51,103 $52,789 $54,373
3rd year $52,851 $54,595 $56,233
4th year $54,717 $56,523 $58,218

Level 7
1st year $57,579 $59,479 $61,263
2nd year $59,560 $61,525 $63,371
3rd year $61,714 $63,751 $65,663

Level 8
1st year $65,216 $67,368 $69,389
2nd year $67,724 $69,959 $72,058
3rd year $70,835 $73,173 $75,368

Level 9
1st year $74,719 $77,185 $79,500
2nd year $77,344 $79,896 $82,293
3rd year $80,337 $82,988 $85,478
Class 1 $84,863 $87,663 $90,293
Class 2 $89,390 $92,340 $95,110
Class 3 $93,914 $97,013 $99,924
Class 4 $98,440 $101,689 $104,739

SALARIES SPECIFIED CALLINGS
Level 2/4
1st year $29,423 $30,394 $31,306
2nd year $30,974 $31,996 $32,956
3rd year $32,692 $33,771 $34,784
4th year $34,840 $35,990 $37,069
5th year $38,171 $39,431 $40,614
6th year $40,342 $41,673 $42,923

Education Dept Ministerial Officers Salaries Allowances and
Conditions Award 1983

School Assistant Level 1 (Ministerial Officers)
1st year (21 years) $18,394 $19,001 $19,571
2nd year $18,960 $19,586 $20,173
3rd year $19,526 $20,170 $20,775
4th year $20,088 $20,751 $21,373
5th year $20,655 $21,337 $21,977
6th year $21,220 $21,920 $22,578
7th year $21,871 $22,593 $23,271
8th year $22,321 $23,058 $23,749
9th year $22,987 $23,746 $24,458

School Assistant Level 2 (Ministerial Officers)
1st year $23,784 $24,569 $25,306
2nd year $24,395 $25,200 $25,956
3rd year $25,037 $25,863 $26,639
4th year $25,715 $26,564 $27,361
5th year $26,426 $27,298 $28,117

School Assistant Level 3 (Ministerial Officers)
1st year $27,402 $28,306 $29,155
2nd year $28,162 $29,091 $29,964
3rd year $28,946 $29,901 $30,798
4th year $29,751 $30,733 $31,655

School Assistant Level 4 (Ministerial Officers)
1st year $30,854 $31,872 $32,828
2nd year $31,719 $32,766 $33,749
3rd year $32,609 $33,685 $34,696

School Assistant Junior
Under 17 years $9,449 $9,761 $10,054
17 years $11,043 $11,407 $11,750
18 years $12,881 $13,306 $13,705
19 years $14,910 $15,402 $15,864
20 years $16,744 $17,297 $17,815
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SCHEDULE E—APPROXIMATE NUMBER OF
EMPLOYEES COVERED BY THIS AGREEMENT

It is estimated that the number of employees who will be
covered by this Agreement will be approximately three thou-
sand, six hundred and sixty (3,660).

FRED MASON CONTRACT BRICKLAYER
INDUSTRIAL AGREEMENT

No. AG 282 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

FCL Construction Pty Ltd trading as Fred Mason Contract
Bricklayer.

No. AG 282 of 1996.

Fred Mason Contract Bricklayer Industrial Agreement.

COMMISSIONER P E SCOTT.

26 March 1997.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Fred Mason Contract Bricklayer Industrial
Agreement in the terms of the following schedule be reg-
istered on the 5th day of March 1997.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement will be known as the Fred Mason Contract

Bricklayer Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave
16. All-In Payments
17. Pyramid Sub-Contracting
18. Fares and Travelling
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers’ Labourers, Painters & Plasterers Union of Workers
(hereinafter referred to as the “Union”) and FCL Construction
Pty Ltd trading as Fred Mason Contract Bricklayer (hereinaf-
ter referred to as the “Company”) in the State of Western
Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the “Award”). There are ap-
proximately 8 employees covered by this agreement.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1997.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46 Settlement of Disputes of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A—Wage Rates.

11.—INDUSTRY STANDARDS
It is a term of this Agreement that the Company will con-

tinue to meet its current level of payment into the Western
Australian Construction Industry Redundancy Fund and will
immediately increase its level of payment into the Construc-
tion + Building Unions Superannuation Scheme to $50 per
week per employee.

12.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

13.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $11.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.
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2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than:

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

14.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-deployment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

15.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply:
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

16.—ALL-IN PAYMENTS
1. All-In methods of payments shall be prohibited.
2. “All-In Payments” means any system of payment that is

hourly, weekly, or daily which is either in lieu of payment for
overtime, or in lieu of one or more of the various award condi-
tions such as annual leave, public holiday payments, inclement
weather, etc.

Provided that All-In payments do not include casual engage-
ment on terms prescribed by the appropriate Award or
Agreement.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference
(if any) between the employee’s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during his period of employment.

In addition to making the appropriate taxation deductions
from the employee’s wages, the employer shall also be

required to make the appropriate contributions to the C+BUSS
and Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a site
that is let to circumvent the payments prescribed under the
award or this clause, the matter may, if not resolved by the
head contractor, be negotiated between the parties or referred
to the Western Australian Industrial Relations Commission.

5. Any industrial action that may arise, shall be confined to
the employer in breach of this clause.

17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3 Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—FARES AND TRAVELLING
In addition to Clause 12A of the award the following travel

payments shall be made in the form of a daily payment (on
days worked):

(i) $4 per day to be paid from 1 September 1996 to 31
December 1996;

(ii) $6.15 per day to be paid from 1 January 1997.

19.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

Signed for and on behalf of-
Common Seal

The Union (signed)                          
Date: 11/10/96

The Company (signed)                          
Date: 8/10/96
 FRED MASON            
(Print name)

APPENDIX A—WAGE RATES
Date of signing 1 February 1997

Hourly Rate Hourly Rate
Labourer Group 1 $14.66 $15.11
Labourer Group 2 $14.15 $14.59
Labourer Group 3 $13.77 $14.20
Plasterer, Fixer $15.23 $15.70
Painter, Glazier $14.89 $15.35
Signwriter $15.20 $15.68

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.
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2 FOCUS
• Site safety and the involvement of the site safety

committee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner.

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

f) A worker having problems with alcohol and or other
drugs:

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company per-
sonnel eg. Safety delegate/officer, safety committee
members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.

H B BRADY CO PTY LTD WALL AND CEILING
INDUSTRIAL AGREEMENT

No. AG 315 of 1996.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

H B Brady & Co Pty Ltd.

No. AG 315 of 1996.

H B Brady Co Pty Ltd Wall and Ceiling Industrial
Agreement.

COMMISSIONER P E SCOTT.

12 March 1997.
Order.

HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent and by

consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the H B Brady Co Pty Ltd Wall and Ceiling In-
dustrial Agreement in the terms of the following schedule
be registered from the 12th day of December 1996.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement will be known as the H B Brady Co Pty Ltd

Wall and Ceiling Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Objectives
7. Dispute Settlement Procedure
8. Single Enterprise
9. Relationship With Awards

10. Enterprise Agreement
11. Trades/Labour Council
12. Wage Increase
13. Industry Standards
14. Clothing and Footwear
15. Training Allowance, Training Leave, Recognition of

Prior Learning
16. Seniority
17. Overtime
18. Company Based Incentive Scheme
19. Sick Leave
20. All-In Payments
21. Pyramid Sub-Contracting
22. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
23. No Extra Claim
24. Consultation

Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian

Builders’ Labourers, Painters & Plasterers Union of Workers
(hereinafter referred to as the “Union”) and H B Brady Co Pty
Ltd (hereinafter called the “Company”) in the State of Western
Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Union and its officers and members, and any person eligible
to be a member of the Union employed by the Company, on
work covered by the terms of the Building Trades
(Construction) Award 1987, No. 14 of 1978 (the “Award”).
There are approximately six employees covered by this
agreement.

The Agreement has been negotiated in consultation with the
Association of Wall and Ceiling contractors of WA Inc. (the
“Association”).

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1997.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement. Any party may terminate
the Agreement provided three months notice has first been
given in writing. In the event or a fundamental breach the period
of notice shall be one month.
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6.—OBJECTIVES
The objectives of this Agreement are to:

(a) Increase the efficiency of the Associations member
companies by the effective utilisation of the skills
and commitment of the employees in the industry.

(b) Improve the living standards, job satisfaction and
continuity of employment of the company’s employ-
ees.

(c) Develop best practice standards that are internation-
ally recognised based upon a culture of opportunity,
continuous learning and improvement through train-
ing.

(d) Ensure that increases in efficiency on the job are im-
plemented in such a way as to ensure that health and
safety in the industry are maintained.

(e) Provide a mechanism by which disputes can be re-
solved quickly and in a manner which shall avoid
lost time.

7.—DISPUTE SETTLEMENT PROCEDURE
This clause applies to any questions, disputes or difficulties

arising out of the operation of this Agreement.
1. Company Specific Industrial Disputes

(a) In the first instance an employee should submit a
request concerning a work related issue to his im-
mediate Team Co-ordinator or Supervisor;

(b) If the matter cannot be resolved at this stage the
employee shall raise the matter with the Union del-
egate, who shall submit the issue to the employees
supervisor;

(c) If not settled at this stage, the delegate and the rel-
evant union organiser may submit the matter to the
Senior Company Supervisor for consideration.

(d) If not settled at this stage, the matter will be placed
in the hands of the Company’s Senior Management
and State Secretary for the relevant union or his nomi-
nee;

(e) If the issue still exists after the abovementioned proc-
esses have been carried out, then the matter shall be
referred to the Western Australian Industrial Rela-
tions Commission for determination. The Western
Australian Industrial Relations Commission’s deci-
sion will be accepted by all parties to legal rights of
appeal.

(f) Whilst the above procedures are being followed work
shall continue as it was prior to the issue occurring.
No party shall be prejudiced by the final settlement,
as a consequence of continuance of work in accord-
ance with this clause.

2. Safety Dispute Resolution
It is agreed that management and their employees have

responsibility to ensure that workplaces are safe and that
employees are not exposed to hazards.

In the event of any disagreements on the necessity to carry
out any safety measures or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out below shall
be adopted.

(a) No person shall dismiss a safety complaint. Any com-
plaint should be referred to the Company’s Safety
Officer or Workers Safety Representative to be dealt
with in accordance with the following procedures.

(i) Where any employee becomes aware of an
unsafe situation , that employee shall imme-
diately notify the Company’s Safety Officer
or the Workers Safety Representative.

(ii) The Company’s Safety Officer and the Work-
ers Safety Representative shall take immediate
action to have the unsafe situation rectified.

(b) Should the Company’s Safety Officer consider that
no safety precautions are necessary, he shall notify
the Workers Safety Representative accordingly as
soon as possible.

(c) Where there is disagreement on the ruling of the
Company’s Safety Officer, the Company’s Safety

Officer will arrange for the immediate transfer of
any employee away from the disputed area.

(d) Should the Company’s Safety Officer be of the opin-
ion that no action is necessary and the Workers Safety
Representative disagree with that decision, an ap-
propriate Inspector from the Department of
Occupational Health, Safety and Welfare
(DOHSWA) shall be requested to undertake an in-
spection of the disputed area for the purpose of
resolving any such matter.

(e) If disagreement still exists the Chief Inspector Con-
struction Branch of DOHSWA, or his nominee, shall
be called in to assist in the resolution of the dispute.

(f) Whilst the above procedure is being followed, there
shall be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(g) It is accepted that safety considerations do override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can over-ride normal demarcation practices.

8.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act, 1979 as amended (the “Act”).

9.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this
Agreement and the Award the higher rate shall apply.

10.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agreement,
this Agreement may be terminated in accordance with the
requirements of the Act.

11.—TRADES/LABOUR RATIOS
1. (a) It is recognised that there is an important role for

labourers in this industry and it is agreed that they
will be utilised in the industry.

(b) No fixed ratios are established by this Agreement as
the number of labourers will be determined on an as
needs basis on the site. Where there is any disputa-
tion in relation to this sub-clause the matter shall be
processed in accordance with the general principles
and procedures specified in Clause 7.

(c) Tradespeople may handle materials and gear within
a reasonable vicinity of their work area.

12.—WAGE INCREASE
1. The parties to this Agreement are committed to ensuring

that the measures contained in this Agreement lead to real gains
in efficiency.

As a prerequisite to the payment of the following increases
to all employees covered by the Agreement, the efficiency
measures in Clauses 1-12 of this Agreement shall be satisfied.

2. This Agreement provides for increases of the Award hourly
rate resulting in the wage rates in the Appendix A—Wage Rates,
payable from 1 September 1995.

3. In addition to the rates prescribed by 12(2) above, an
allowance of $1.00 per hour all purpose shall apply to all
projects. This allowance will be in lieu of the Structural Frame
Allowance.

4. (a) A further allowance of $1.50 per hour for hours
worked, shall be paid to employees required to han-
dle or install tiles containing mineral fibres. It shall
be a requirement of this agreement that the employ-
ees in receipt of this allowance wear the appropriate
personal protective equipment and have been trained
in the proper fitting, use and maintenance of that
equipment.

(b) All of the Provisions of 4(a) above will be reviewed
prior to the expiry of this Agreement and such
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review shall include complete re-appraisal of the need
to wear personal protective equipment. No allow-
ance is payable if personal equipment is not required.

13.—INDUSTRY STANDARDS
It is a term of this Agreement that the Company will continue

to meet its current level of payment into the Western Australian
Construction Industry Redundancy Fund and will immediately
increase its level of payment into the Construction + Building
Unions Superannuation Scheme to $50 per week per employee.

14.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

15.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. The parties recognise the need to adopt a “total trade”
concept for training and skills acquisition to meet the current
and future requirements of the industry and where appropriate
to provide a career path for employees in the wall and ceiling
industry.

To this end the parties reaffirm their commitment to training
and agree that training and retraining of both the workforce
and supervision will occur on an ongoing basis.

Mature adult employees may be trained, initially as labourers
and then in the skills of a tradesman through a structured
improver system which will be recognised by the industry.

2. A training allowance of $11.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund. These payments will have a commencement date of 1
February 1996.

3. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than:

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this Agreement.

4. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learning),
and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights
Certificates.

5. It is agreed that safety training will be an important
component in the structured training program.

6. The parties to the Agreement acknowledge that they may
participate with others in a Training Advisory Committee that
shall consist of 3 representatives from the Association and 3
representatives from the Construction Skills Training Centre.
The role of the Committee will be to advise the parties to this

Agreement (and other parties) as to training priorities for the
industry and the appropriateness of particular courses for the
industry.

16.—SENIORITY
1. The parties agree the continuity of employment is desirable

wherever possible, and that where it is to possible, employees
will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with
Clause 7.—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

17.—OVERTIME
The allocation of overtime shall be at the employers

prerogative provided that the employer shall not be adversely
or unreasonably discriminate against any employees. The
practice of one in all in shall be eliminated. An overtime roster
may be introduced by the employer in conjunction with the
employee.

18.—COMPANY BASED INCENTIVE SCHEME
The Company may negotiate with its employees further

specific incentive schemes which will be read in conjunction
with this Agreement. Such incentive schemes must ensure that
the Award provides the base safety net and that all employees
on site have the opportunity to share in the scheme.

Once negotiated bonus based incentive schemes will be
submitted to the Union prior to its implementation for
confirmation that the relevant requirements have been satisfied.

19.—SICK LEAVE
For sick leave accrued after the date of signing of this

agreement the following will apply:
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the
Company without exercising the above option is re-
engaged within a period of six months, the unpaid
balance of sick leave shall continue from the date of
re-engagement.

17.—ALL-IN PAYMENTS
1. All-In methods of payments shall be prohibited.
2. “All-In Payments” means any system of payment that is

hourly, weekly, or daily which is either in lieu of payment for
overtime, or in lieu of one or more of the various award
conditions such as annual leave, public holiday payments,
inclement weather, etc.

Provided that All-In payments do not include casual
engagement on terms prescribed by the appropriate Award or
Agreement.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference
(if any) between the employee’s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during his/her period of employment.

In addition to making the appropriate taxation deductions
from the employee’s wages, the employer shall also be required
to make the appropriate contributions to the C+BUSS and
Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a site
that is let to circumvent the payments prescribed under the
award or this clause, the matter may, if not resolved by the
head contractor, be negotiated between the parties or referred
to the Western Australian Industrial Relations Commission.
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5. Any industrial action that may arise, shall be confined to
the employer in breach of this clause.

21.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-
contractor and further sub-contracting occurs.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-
contractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour and material sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further
between the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

22.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

23.—NO EXTRA CLAIMS
Except as provided for above there will be no extra claims

made above those contained in this Agreement for the duration
of this Agreement.

24.—CONSULTATION
Although the parties acknowledge that general industry

matters are beyond the scope of this Agreement, the Union
recognises the role of the Association and shall consult with it
on matters of industry wide significance.
Common Seal
(signed) (signed)           16/10/96
Signed ON BEHALF OF Signed ON BEHALF OF

THE UNION THE COMPANY
Date: 17.10.96

APPENDIX A—WAGE RATES
17 December 1996 1 February 1997
HOURLY RATE HOURLY RATE

$ $
Labourer Group 1 14.66 15.11
Labourer Group 2 14.15 14.59
Labourer Group 3 13.77 14.20
Plasterer, Fixer 15.23 15.70
Painter, Glazier 14.89 15.35
Signwriter 15.20 15.68

APPENDIX B—DRUG AND ALCOHOL, SAFETY
 AND REHABILITATION PROGRAMME

1. PRINCIPLE
People dangerously affected by alcohol and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety

committee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

(b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

(c) There will be no payment of lost time to a person
unable to work in a safe manner.

(d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

(e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

(f) A worker having problems with alcohol and or other
drugs:

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
(a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
(b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company per-
sonnel, eg: Safety delegate/officer, safety committee
members, union delegate, consultative committee
member(s) at the two hour BTG Drug and Safety in
the Workplace training course.

HOT BRIQUETTED IRON PROJECT AGREEMENT
No. AG 62 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

John Holland Construction & Engineering Pty Ltd & Others

and

The Automotive, Food, Metals, Engineering, Printing And
Kindred Industries Union Of Workers—Western Australian

Branch & Others.

No. AG 62 of 1997.

Hot Briquetted Iron Project Agreement.

SENIOR COMMISSIONER G.L. FIELDING.

11 March 1997.

Order.
HAVING heard Mr C. Mitsopoulos on behalf of John Holland
Construction and Engineering Pty Ltd, Ralph M. Lee (W.A.)Pty
Ltd, ABB Engineering Construction Pty Ltd, United Construc-
tion Pty Ltd, Kilpatrick Green Pty Ltd, Krupp Engineering
(Australia) Pty Ltd, Total Corrosion Control Pty Ltd, and Mr
.Saunders on behalf of the Automotive, Food, Metals, Engi-
neering Printing and Kindred Industries Union of Workers,
Western Australian Branch and the Communications, Electri-
cal, Electronic, Energy, Information, Postal, Plumbing and
Allied Workers’ Union of Australia, Engineering and Electri-
cal Division, Western Australian Branch and Mr G. Giffard
on behalf of the W.A. Builders, Labourers, Painters and Plas-
terers Union of Workers and the Construction, Mining, Energy,
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Timberyards, Sawmills and Woodworkers Union of Australia,
Western Australian Branch, and by consent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders:

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 5th day of February, 1997 entitled Hot
Briquetted Iron Project Agreement be registered as an
industrial agreement.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

Schedule.

HOT BRIQUETTED IRON
PROJECT AGREEMENT

Contents
1. Agreement Objectives
2. Agreement Undertakings
3. Administration of Agreement
4. Agreement Wages and Allowances
5. Agreement Incentive Payment
6. Agreement Conditions
7. Agreement Best Practice Processes
8. Agreement Other Provisions
9. Signatories To Agreement

1. — AGREEMENT OBJECTIVES
(i) It is recognised by all parties to this Agreement that the

successful completion of the construction and commissioning
phases of this Project are of particular significance to the Pilbara
region for social and economic reasons and further enhancing
the potential for ongoing processing of the region’s natural
resources.

(ii) The fundamental objective of this Agreement is to cre-
ate a framework consistent with the intent of the parties to
achieve the following goals on the project—

providing a safe and healthy work site with zero accident
philosophy and goal where each individual is encouraged
to take responsibility for their own safety and that of their
work mates so that no-one gets hurt;
to individually and collectively recognise the responsi-
bility to respect and care for the environment in which
we work;
avoiding industrial action as a means of resolving prob-
lems on the project by working to finality agreed conflict
resolution procedures, i.e. exhausting all avenues to re-
solve problems so as to develop a dispute free workplace
culture;
creating an environment where individuals work as a team
to co-ordinate their efforts and become an efficient and
effective group;
building openness, trust and open communications which
delivers positive employee relations benefits to all par-
ticipants on the project;
providing leadership which exhibits consideration for
people, promotes trust and teamwork and empowers peo-
ple to improve their work processes.

(iii) The attaining of these goals will go a long way to ensur-
ing that a world class facility which produces specification
grade hot briquetted iron will be constructed and commissioned
within the required time frame and cost.

2. — AGREEMENT UNDERTAKINGS
(i) This Agreement has been negotiated in full and final set-

tlement of all claims and it is a term of the agreement that the
respondent unions and the employees will not pursue any fur-
ther claims for the life of the project.

(ii) All parties undertake to abide by the terms and condi-
tions of this Agreement and accept that it creates enforceable
obligations.

(iii) Employers will not engage in cash-in-hand payments or
other such arrangements for their Award based employees
which do not meet the conditions of this Agreement.

(iv) Employers will ensure that the prevailing industry stand-
ards in engineering construction and statutory obligations in
regard to Occupational Superannuation and Construction In-
dustry Portable Long Service Leave are met. An example of
an approved Occupational Superannuation Fund is C+BUS.

3. — ADMINISTRATION OF AGREEMENT
3.1 Application
(i) This Agreement shall only apply to on site construction

work performed by approximately 600 employees of the em-
ployers contracted to carry out construction work on the Hot
Briquetted Iron Project. Activities include construction of an
HBI plant, beneficiation plant, materials handling and infra-
structure facilities at Boodarie, stockpiling and conveying
facilities at Finucane Island, an overland conveyor from
Finucane Island to Boodarie and an under harbour tunnel with
associated conveyors between Nelson Point and Finucane Is-
land.

(ii) None of the terms of this Agreement that have specific
application to the construction of this Project shall be used to
influence conditions of employment on any other work that
may be undertaken by BHP Direct Reduced Iron Pty Ltd, BHP
Iron Ore Pty Ltd or Pilbara Energy Pty Ltd.

3.2 Parties Bound
This Agreement is between—

(i) Employers named as signatories to this Agreement
who are contracted to carry out construction work
on the Hot Briquetted Iron Project.

(ii) Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers, Western Aus-
tralian Branch.

(iii) Communications, Electrical, Electronic, Energy, In-
formation, Postal, Plumbing and Allied Workers
Union of Australia, Electrical and Engineering Di-
vision, Western Australian Branch.

(iv) Construction, Mining, Energy, Timberyards, Saw-
mills and Woodworkers Union of Australia, WA
Branch.

(v) WA Builders, Labourers, Painters and Plasterers
Union of Workers.

3.3 General Conditions of Employment
(i) Except as provided for in this Agreement, the terms and

conditions of employment of each employee shall be as pre-
scribed in the relevant construction Award governing the
employees’ employment provided that where the provisions
of the Award are inconsistent with the provisions of this Agree-
ment, the latter shall prevail.

(ii) The relevant construction Awards for the purpose of this
Agreement are—

— Metal Trades (General) Award 1966, Part II No. 13
of 1965

— Electrical Contracting Industry Award R22 of 1978
— Engine Drivers (Building and Steel) Construction

Award No. 20 of 1973
— Building Trades (Construction) Award No. 14 of 1987

3.4 Term of Agreement
(i) Except as provided for elsewhere in this Agreement, its

terms and conditions shall take effect from the date of ratifica-
tion by the Western Australian Industrial Relations Commission
and shall remain in force until August 1998. Should for any
reason the project’s practical completion date extend beyond
this time, this Agreement will continue to apply unless altered
by agreement or by determination of the Western Australian
Industrial Relations Commission.

3.5 Acknowledgment of Agreement
(i) The parties shall ensure all employees on the Project are

made aware of the conditions of employment to apply and to
the obligations that are incumbent on each individual as a re-
sult of this Agreement.

(ii) This will be achieved by providing each employee with
a copy of the Agreement as soon as practicable after its sign-
ing and the employee providing a signed acknowledgment of
having received same.
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4. — AGREEMENT WAGES AND ALLOWANCES
4.1 Wages
Employees bound by the terms of this Agreement shall be

paid the wage rates shown below according to their classifica-
tion as per the relevant Award. Any future changes in Award
rates will not affect these agreed schedules.

(A) Metal Trades (General) Award 1996—Part II
Construction
Classification 1/7/96 1/10/96 1/4/97 1/10/97 1/4/98 1/10/98
Instrumentation and 695.25 715.82 737.00 758.82 781.29804.44
Controls Tradesman
Instrumentation 637.48 656.31 675.71 695.69 716.27 737.47
Tradesman—Complex
Systems
Instrument Tradesman 623.97 642.40 661.38 680.93 701.07 721.81
Scientific Instrument 623.97 642.40 661.38 680.93 701.07 721.81
Maker
Welder—Special Class 613.56 631.68 650.34 669.56 689.36 709.75
Welder 603.39 621.20 639.55 658.45 677.91 697.96
Electrician Special 637.48 656.31 675.71 695.69 716.27 737.47
Class
Electrical Fitter 603.39 621.20 639.55 658.45 677.91 697.96
Electrical Installer 603.39 621.20 639.55 658.45 677.91 697.96
Boilermaker 603.39 621.20 639.55 658.45 677.91 697.96
Tradesman the greater 608.42 626.38 644.88 663.94 683.57 703.79
part of whose time is
occupied in marking off
and/or template making
Mechanical 637.48 656.31 675.71 695.69 716.27 737.47
Tradesman—Special
Class
Tradesperson 603.39 621.20 639.55 658.45 677.91 697.96
Pipe Fitter 603.39 621.20 639.55 658.45 677.91 697.96
Certificated Rigger or 559.73 576.52 593.82 611.63 629.98 648.88
Scaffolder
Rigger or Scaffolder— 545.14 561.49 578.33 595.68 613.56 631.97
Other
Tool and Material 528.75 544.61 560.95 577.78 595.11 612.96
Storeman
Tradesperson’s 511.77 527.12 542.93 559.22 576.00 593.28
Assistant
Tradesman’s 515.36 530.82 546.74 563.14 580.04 597.44
Assistant—who from
time to time uses a
grinding machine
Lagger:
First 6 months’ 510.69 526.01 541.79 558.04 574.79 592.03

experience
2nd & 3rd 6 months’ 514.88 530.33 546.24 562.63 579.50 596.89

experience 520.14 535.74 551.81 568.36 585.42 602.98
4th & 5th 6 months’ 523.13 538.82 554.98 571.63 588.79 606.45

experience thereafter
Grinder using portable 520.26 535.87 551.95 568.51 585.56 603.13
machine
Crane Attendant and 545.14 561.49 578.33 595.68 613.56 631.97
Dogman
Labourer 486.89 501.50 516.55 532.05 548.00 564.44

* Tool Allowance is included in the weekly rate. If not paid because tools are
provided, weekly rate should be reduced by $9.70

(B) Electrical Contracting Industry Award
Classification 1/7/96 1/10/96 1/4/97 1/10/97 1/4/98 1/10/98
Level 1
(i) *  Electronics 721.48 742.84 764.84 787.50 810.84834.88
Tradesman

Level 2
(i) * Electrician— 651.63 670.89 690.73 711.17 732.22 753.90
Special Class
(ii) * Instrument Fitter/ 660.84 680.38 700.51 721.24 742.59 764.58
Electrical Grade 2

Level 3
(i) * Electrical Installer 622.69 641.08 660.03 679.55 699.65 720.35
(ii) * Electrical Fitter 622.69 641.08 660.03 679.55 699.65 720.35
(iii) * Instrument Fitter/ 643.74 662.77 682.37 702.56 723.35 744.77
Electrical Grade 1
(iv) Linesman–Grade 1 613.19 631.58 650.53 670.05 690.15 710.85
(i.e. with not less than
3 years experience as a
Linesman)
(v) Cable Joiner 613.19 631.58 650.53 670.05 690.15 710.85

Level 4
(i) Linesman–Grade 2 591.66 609.41 627.69 646.52 665.92 685.90
(i.e. with not less than
3 years experience as
a Linesman)

Classification 1/7/96 1/10/96 1/4/97 1/10/97 1/4/98 1/10/98
Level 5
(i) Electrical Assistant 526.36 542.15 558.41 575.16 592.41 610.18

* (i) A Tool Allowance of $9.50 per week has been added to
the above rates where applicable to make up the weekly all
purpose rate. If this allowance does not apply, the rate should
be reduced accordingly. In addition, a licence allowance of
$14.00 per week, where applicable is to be added to the above
rate for all purposes.

(ii) A flat per week amount of $19.70 is to be paid as per the
provisions of Clause 27 of the Award for all classifications
above.

(C) Engine Drivers (Building and Steel Construction) Award
Column A
Large Industrial Undertaking
Large Civil Engineering Project
or Multi-Storey Building Work

Classification 1/7/96 1/10/96 1/4/97 1/10/97 1/4/98 1/10/98

0—8 tonnes 558.20 571.60 585.10 598.50 612.00 625.40
8—15 tonnes 570.50 584.20 598.00 611.80 625.50 639.30
15—40 tonnes 580.90 594.90 609.00 623.00 637.00 651.00
40—80 tonnes 589.10 603.40 617.60 631.80 646.10 660.30
80—100 tonnes 595.40 609.80 624.20 638.60 652.90 667.30
100—140 tonnes 604.70 619.30 634.00 648.60 663.20 677.80
140—180 tonnes 617.00 631.90 646.90 661.80 676.70 691.70
180—220 tonnes 633.50 648.80 664.10 679.50 694.80 710.20
Over 220 tonnes 654.50 670.70 686.60 702.50 718.40 734.20
Tower Crane 609.40 624.10 638.90 653.60 668.40 683.10

Above rates do not include Location Allowance.

(D) State Building Trades (Construction) Award 1987
Classification 1/7/96 1/10/96 1/4/97 1/10/97 1/4/98 1/10/98

Registered Plumber 16.34 16.70 17.06 17.42 17.78 18.14
Plumber/Gasfitter 15.87 16.23 16.59 16.95 17.31 17.67
** Special Class 15.55 15.92 16.30 16.68 17.05 17.43
Tradesman
** Marker or Setter Out 15.34 15.71 16.08 16.45 16.82 17.19
Carpenter, Joiner, 15.42 15.78 16.14 16.50 16.85 17.21
Stonemason,
Stoneworker
Plasterer 15.33 15.69 16.05 16.41 16.77 17.12
Bricklayer 15.27 15.63 15.99 16.35 16.71 17.07
Roof Tile Fixer 15.18 15.53 15.89 16.25 16.61 16.97
Painter, Glazier, 15.03 15.39 15.75 16.11 16.47 16.83
Signwriter
* Builders Labourer 14.81 15.17 15.53 15.88 16.24 16.60
Group 1
* Builders Labourer 14.31 14.66 15.00 15.34 15.69 16.03
Group 2
* Builders Labourer 13.94 14.27 14.61 14.94 15.28 15.61
Group 3

Above rates do not include Location Allowance.
* Only applicable to labourers engaged on the construction

of buildings as defined in the Award.
** Add appropriate tool allowance to calculate rate.
4.2 Project Allowances
The allowances set out in this Clause are in full compensa-

tion for all the disabilities incurred by employees whose
employment is covered by this Agreement which would oth-
erwise be found in the relevant Awards under special rates and
provisions or other disability allowance clauses.

4.2.1 Site Allowance
(i) A site allowance of $3.75 per hour for each hour worked

shall be paid to each employee on the project bound by this
Agreement in recognition of all the disabilities associated with
work to be performed on construction activities in the North
West of Western Australia including but not limited to heat,
height, dust, dirty work and extremes of terrain.

(ii) This allowance shall be payable from the beginning of
the first pay period commencing on or after 1 July 1996.

4.2.2 Confined Space
(i) Where an employee is required to work in a confined

space by their employer, the employee shall be paid a flat al-
lowance of $0.45¢ per hour for each hour worked or part
thereof.

(ii) This allowance shall be in addition to any other allow-
ance payable under this agreement.
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(iii) For the purpose of this clause, confined space means a
space the dimensions or nature of which necessitates working
in an unusually cramped or stooped position for the calling or
trade concerned. An example of this may be work undertaken
within cyclones and plenum located inside the Reactor Ves-
sels.

4.2.3 Welding Related Allowances
(i) Welders qualified and required to carry out coded weld-

ing work in accordance with nominated welding standards shall
be paid an all purpose allowance for the following codes at the
rate of—

(a) $45.00 per week if engaged on welding of pipes or
vessels to AS 1210 standard or equivalent; or

(b) $35.00 per week if engaged on stainless steel or
chrome molly pipe welding to ANSI B-31-3 or AS
4041 standard; or

(c) $25.00 per week if engaged on other pipe welding to
ANSI B-31-3 or AS 4041 standard; or

(d) $15.00 per week for arc welding on structural steel
falling into categories of XP or SP as defined in AS
1554.

(ii) There shall be no double counting of these allowances,
only the highest is payable if an employee qualifies for more
than one.

4.2.4 Cranes with Lifting Capacity in Excess of 300 Tonnes
Where an employee is engaged in the operation of a crane

with a lifting capacity in excess of 300 tonnes, they shall be
paid the relevant award rate with an additional payment of
$5.30 per week for each 20 tonnes of lifting capacity in excess
of 300 tonnes.

4.2.5 Board and Lodging/Living Away From Home Allow-
ance

(i) Where an employee is engaged or selected or advised by
an employer to proceed to construction work on the HBI Project
and the employee does so and that work is at such a distance
that they cannot return to their home each night, the employee
shall be a distant worker. Where an employee is a distant
worker, the employer shall provide suitable board and lodging
or if the employer so elects, pay the employee an amount of
$364.00 per week as a living away from home allowance.

(ii) An employee request to be paid the living away from
home allowance in lieu of board and lodging will not be un-
reasonably withheld.

(iii) The above provisions may not apply with respect to any
industrial action that is for a duration of a full day or more or
in respect to any industrial action that may be equivalent to 8
hours or more during the usual working week and in such a
case, the employer may deduct from moneys owing to the
employee an amount equivalent to the board and lodging for
the period of the absence or deduct on a pro-rata basis at the
rate of one seventh (1/7th) of the living away from home al-
lowance for each day that the employee is not ready, willing
and available for work.

(iv) Any dispute over the status of an employee to determine
whether this allowance is payable shall be referred to the West-
ern Australian Industrial Relations Commission for
determination.

(v) The provisions of this subclause shall come into effect
from 13 February 1997.

4.2.6 Ex-Gratia Local Living Subsidy (Local Living Em-
ployees Only)

(i) Local employees who are engaged by construction con-
tractors on the project continuously for one week or more shall
receive an ex-gratia local living payment of $230.00 per com-
pleted week of service on the project.

(ii) This payment is paid in lieu of any other payment made
by an employer to an employee in respect of location, living
and accommodation related expenses and shall not apply in
respect to any period of absence other than periods of paid
leave or authorised unpaid leave.

(iii) Where an employee undertakes any form of industrial
action that is for a duration of a full day or more or the equiva-
lent to 8 hours or more during the usual working week, the
employer may deduct the allowance prescribed in this clause.
Such deduction shall be at the rate of one seventh (1/7th) of

the prescribed allowance for each day that the employee is not
ready, willing and available for work.

(iv) The provisions of this subclause shall come into effect
from 13 February 1997.

4.2.7.Travel Allowance
(i) In recognition of the costs associated in travelling to the

project, an employee performing work to which this Agree-
ment applies shall be paid a travel allowance of $15.30 per
day in lieu of the prescribed amount in the relevant Award.

(ii) This allowance is not payable where the employer pro-
vides the transport.

(iii) No party to this Agreement shall seek to flow this al-
lowance to any other operations of the respondent employers.

5. — AGREEMENT INCENTIVE PAYMENT
(i) In reaching this Agreement, the parties acknowledge the

level of the contribution each employee will need to make to
ensure the successful completion of the project.

(ii) This contribution will be recognised where an employee
is ready, willing and available to work as directed the usual 54
hours Monday to Saturday and including additional overtime
that may be regularly rostered to meet project requirements.
Employees engaged on shift work who work as directed by
their employer shall work not less than 54 hours per week
over his/her rostered working week.

(iii) An employee who is ready willing and available to work
the usual 54 hours as directed will accrue an incentive pay-
ment of $140.00 per week.

(iv) This accrual will continue to apply during any absence
on either paid leave or authorised unpaid leave to a maximum
of four weeks (including workers compensation to a maxi-
mum of two weeks), notwithstanding the absence on leave.

(v) Entitlement to this incentive payment will be forfeited in
any week including hours worked beyond the regularly rostered
overtime hours in which an employee engages in any form of
industrial action including stoppages, unauthorised stop work
meetings, bans or limitations.

(vi) In the event of a disagreement over the forfeiture of the
incentive payment as provided in (v) above, a union party to
this Agreement may refer the matter to the Western Australian
Industrial Relations Commission.

(vii) An employee who is absent in any week other than as
provided in paragraphs (iv) and (v) above, shall only be enti-
tled to accrue the incentive payment based on 50% of the
weekly rate.

(viii) Subject to (v) above, an employee commencing or ter-
minating employment with their employer after the beginning
of a week shall accrue the incentive on the basis of the number
of days worked within that week, paid at the rate of 1/6th of
the weekly incentive payment.

(ix) An employee who works in excess of 54 hours includ-
ing regularly rostered additional overtime shall accrue an
additional $2.59 per hour for each hour so worked.

(x) An employee may make a prior arrangement with their
employer not to work beyond 5 hours on Saturday for any
reason.

(xi) Where overtime is withdrawn by the employer this pay-
ment is accrued for the usual 54 hours that the employee was
ready, willing and available to work, Monday to Saturday.

(xii) The incentive shall become due and payable only on
termination of employment by either the employer or employee.

(xiii) This payment shall be in addition to any award pre-
scription relating to redundancy or severance payments that
may otherwise be payable.

(xiv) The provisions of this clause shall come into effect
from the beginning of the first pay period commencing on or
after 1 July 1996.

6. — AGREEMENT CONDITIONS
6.1 Rest and Recreation Leave (R & R)
(i) Distant employees who qualify for rest and recreation

leave in accordance with this Agreement shall have the period
of continuous service on site reduced to 7 weeks in lieu of the
award prescription before being entitled to the leave.
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(ii) The R & R leave shall be taken as soon as practicable as
agreed between the employer and employee.

(iii) Employees who qualify for the provisions of this
subclause may return to their home or to Perth or any other
place mutually agreed between the employer and employee at
Christmas and Easter—

(a) by taking the entitlement to R & R prior to the com-
pletion of the next accrual period; or

(b) by taking R & R in advance but, if by service subse-
quent to the taking of R & R an entitlement to that R
& R does not accrue, any payment of ordinary pay
for the period of R & R and the cost of air fares shall
be refunded to the employer unless the services of
the employee are terminated by the employer through
no fault of that employee. For the purposes of this
provision, the employer may deduct any amount to
be refunded from any moneys otherwise due to the
employee under their contract of employment.

(iv) Accrued rostered days off where that method of work-
ing the 38 hours week is in place, may be taken concurrently
with the period of R & R leave.

(v) Any period of employment in respect of which an em-
ployee has an unauthorised absence of one day or more shall
not count towards determining the employees rights to travel
and leave under this subclause.

(vi) For the purposes of this subclause, an air fare shall be
the prevailing economy Perth—Port Hedland and return air
fare available to the employer ie. currently $596.00.

6.2 Rostered Days Off (Local Employees)
(i) Notwithstanding the provisions of the relevant award,

locally hired employees whose working hours arrangements
enable a rostered day off to be taken during the work cycle,
shall take such a day off by prior notification to the employer
or accrue up to 5 days in one year unless agreed by the em-
ployee to accrue additional days.

6.3 Hours of Work/Meal Break
(i) Notwithstanding the provisions of the relevant Award,

starting times of the ordinary working hours shall be within a
spread of hours between 6.00am and 6.00pm.

(ii) To facilitate a more productive working day, this spread
may be altered by an agreement between the employer and
majority of employees directly involved and where appropri-
ate the relevant union.

(iii) The employer may stagger the meal break to meet op-
erational requirements but no employee shall be compelled to
work more than six (6) hours from the commencement of the
employees ordinary hours without a meal break.

6.4 Shift Work
(i) The employer may require employees to work shift work

and the employee shall work shift work as required provided
the employee is given one weeks notice of intention to do so
including the intended starting and finishing times of the re-
spective shifts.

(ii) The loading for night shift work shall be in accordance
with the relevant award.

(iii) Furthermore, for employees bound by the Metal Trades
(General) Award Part II Construction and the Electrical Con-
tracting Industry Award, a flat loading of 25% of the ordinary
rate shall apply for each hour worked beyond the ordinary
hours on the night shift.

(iv) Except as provided in this Clause, the provisions of the
relevant Awards shall apply.

6.5 Overtime
(i) In accordance with the relevant award, the employer will

require employees to work reasonable overtime including regu-
larly rostered additional overtime.

(ii) Having regard for the provisions of Clause 5(x), the em-
ployers will establish a procedure to facilitate employees who
may choose not to work the regularly rostered additional over-
time hours; provided however that an employee will be required
to work at least 5 hours on the Saturday.

(iii) Withdrawal of Overtime
(a) The employer shall not, without good reason and

without a minimum of two hours notice within ordi-
nary hours (Monday to Friday) and three hours notice

(Saturday and public holidays) withdraw regular
overtime. Periods of notice shall be within the
rostered working day or for the minimum period at
the commencement of work on an overtime shift.

(b) The employer may withdraw overtime without no-
tice in the case of any industrial action which affects
the project. Industrial action shall include strikes,
bans, limitations or any other form of industrial re-
striction.

(iv) Subject to paragraph (iii) above, no party to this Agree-
ment will restrict the working of overtime which may be
necessary for the employers to meet their project requirements.
The practice of “one in all in” overtime will not apply on the
Project. Overtime will be rostered on a fair and equitable ba-
sis as far as is practicable.

6.6 Project Clothing and Footwear
(i) Each employee on commencement of work on the project

shall be supplied free of charge by their employer one pair of
safety boots, three sets of clothing comprising of either trou-
sers or overalls and three shirts unless the same employer had
within the last 2 months prior to commencement on site sup-
plied such issue to the employee and that issue is in good
condition.

(ii) Safety footwear shall be replaced on a fair wear and tear
basis while the clothing shall be a yearly issue or on a fair
wear and tear basis for selected items provided the worn out
clothing is produced and handed in to the employer as proof
of requirement.

6.7 Journey Cover
(i) As a term of this Agreement, award employees bound by

this Agreement shall be provided by their employer at no cost
to themselves, journey cover insurance.

6.8 Sick Leave
(i) On lawful termination of employment, an employee with

sick leave which has accrued during the course of employ-
ment on the project and has not been taken, shall be paid the
amount of outstanding sick leave hours at the ordinary rate of
pay for that employees classification as provided in Clause 4,
subclause 1 of this Agreement.

(ii) The provisions of this subclause do not apply to casuals.
6.9 Cyclone Procedure
(1) The following shall apply when, because of a cyclone,

the employer stands down employees employed under this
Agreement.

(2) Each employee who:
(a) at the commencement of the cyclone period reports

for and remains at work until otherwise directed by
the employer; and

(b) following the “all clear” resumes duty in accordance
with the direction of the employer;

shall be paid for the normal rostered ordinary time and over-
time hours occurring during the stand down.

(c) Notwithstanding the provisions of this sub-clause,
an employee who prior to the stand down due to a
cyclone has commenced an overtime shift shall be
paid what would have been earned on that shift but
for the stand down.

(3) An employee who, on any day during the cyclone stand
down:

(a) is required for work and is requested to do so by his/
her employer; and

(b) is not willing or available to work when so requested
is not entitled to pay for that day.

(4) An employee who is required to remain at or who is
called out to work during the period of time in which the op-
eration has been stood down during a cyclone shall be paid for
all time worked at single time in addition to the rate he/she
would have received other than for the cyclone.

(5) (a) After the “all clear” has been given each employee
shall be notified by the employer of:

(i) the time at which normal operations are to resume;
and

(ii) the time at which employees are to resume work;
and
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an employee who does not present for work at the time re-
ferred to in subparagraph (ii) is in respect of that day only,
entitled to payment for time worked.

(b) The notification to be given by the employer to the em-
ployee pursuant to paragraph (a) of this sub-clause may be per
medium of written notice or by special announcement broad-
cast by radio and/or television provided that such an
announcement is repeated at not less than hourly intervals on
at least two occasions prior to the then stated time at which
normal operations are to be resumed.

(6) (i) Where, on the day following the resumption of nor-
mal operations or on any subsequent day an employee cannot,
because of damage caused to the operations by the cyclone be
usefully employed, the employer shall confer with the relevant
union official on the likely duration of the inability to com-
mence useful work. Subject to any alternative arrangement
agreed between the parties, an employee shall be paid 8 hours
at ordinary rates per day to a maximum of 3 days if useful
work is not available before the employer invokes standing an
employee down without pay. However, before any decision to
stand down an employee without pay is made there shall be
prior discussion with the relevant union.

(ii) If an employees mobilisation to site is delayed because
of cyclone conditions or associated to the cyclone conditions
and the employee remains available for mobilisation, the em-
ployee shall be paid 8 hours at ordinary rates per day to a
maximum of 3 days.

(iii) If an employee is demobilised to their point of hire and
is requested to hold themselves in readiness the employee shall
be paid 8 hours at ordinary rates per day up to a maximum 38
ordinary hours.

(iv) The above provisions do not prevent the employer from
terminating the employment of an employee due to the inabil-
ity to provide useful work as a result of a cyclone.

6.9 Amenities
(i) Each employer shall provide all requisite amenities to an

industry acceptable high standard.
(ii) All amenities must be cleaned regularly and be fully

maintained to acceptable working standards.

7. — AGREEMENT BEST PRACTICE PROCESSES
7.1 Avoidance of Industrial Disputes
7.1.1 Intent
(i) Consistent with this Agreement’s objectives, the parties

are committed to exhausting to finality the procedures out-
lined in this Clause to resolve issues, difficulties and questions
arising on the project.

7.1.2Goal
(i) On completion of this Agreement a project goal is to have

a dispute free construction and commissioning phase by re-
solving grievances without the need to resort to strike action,
lockouts or any other form of ban or limitation on the per-
formance of work.

7.1.3 Awareness
(i) It is the view of the parties that all employers and em-

ployees are well versed in the processes available in this
Agreement to resolve grievances and in that regard, employer
communication forums shall be used to inform all concerned
of the requirements of this Clause.

7.1.4. Steps to Resolve Questions, Disputes or Difficulties
(i) The employee concerned and if requested by the em-

ployee, his/her shop steward will raise the matter with the
immediate supervisor for resolution.

(ii) If not resolved, the employee and his/her shop steward
concerned shall raise the matter with the next more senior on
site manager of the employer for resolution.

(iii) If not resolved, the employee and his/her shop steward
may involve the appropriate local union organiser who shall
attempt to seek a solution with the employers site Project
Manager and the employers representative (CCIWA).

(iv) If not resolved, the matter may be referred to the appro-
priate Perth based full time union official who will discuss the
matter with senior management of the company and their rep-
resentative.

(v) If still not resolved, either party may refer the matter to
the Western Australian Industrial Relations Commission for
resolution.

Sensible time limits shall be allowed to resolve the matter
during steps (i) to (iv) of the procedure.

While the above process is being pursued, work shall con-
tinue as normal. The emphasis will be on an agreed settlement
of an issue so as to avoid lost time and the loss of the Incentive
Payment provided for in Clause 5 of this Agreement, which
would be forfeited in any week industrial action occurs.

7.1.5. Authorised Meetings
(i) It is recognised that from time to time the union(s) may

wish to convene workforce meetings to discuss or report on
relevant issues relating to the project.

(ii) Where such meetings are convened by the unions(s) they
shall occur at the most convenient time so as not to interrupt
the work programme, i.e. prior to commencement work, shift
breaks, smoko or lunch break.

(iii) The location of the meeting shall be as agreed between
the employer and the shop steward provided that meetings in-
volving more than one employers workforce shall be held
outside the site for safety requirements.

(iv) Meetings which are likely to intrude into working hours
will need to be agreed by the employer concerned to prevent
the loss of the Incentive Payment as prescribed in Clause 5 of
this Agreement.

(v) Agreement to hold authorised meetings will not be un-
reasonably withheld provided the following conditions are
met—

A request indicating the purpose of the meeting is made
by an officer of the relevant union to the employer with a
advice to the employer’s site IR advisor (CCIWA).
Notice, preferably 24 hours prior to the intended meet-
ing, shall be given to the employer to consider the request
and respond.
A reasonable time limit will be agreed.
Any agreed meeting during working hours will be un-
paid.
The union will advise the workforce that the meeting is
authorised for the purpose of the Incentive Payment.
Should normal work not resume after the meeting, the
Incentive Payment will be forfeited.

(iv) Any meeting not agreed by the employer concerned will
result in the loss of the Incentive Payment.

7.1.6 Review Process
(i) The parties will meet periodically to review the applica-

tion of this Clause to determine its effectiveness and whether
reinforcement of the correct procedures to be followed is
deemed necessary.

7.2 Demarcation Procedures
(i) In the event that two or more unions compete for the

same work and an issue of demarcation arises, the unions agree
that the issue will be resolved off site through the appropriate
union processes without disruption to work.

(ii) While these processes are being followed, the employer
shall allocate the work on the on site pre-dispute basis and the
status quo shall remain until the issue has been resolved.

(iii) No party shall be prejudiced as to final settlement by
the continuance of work on the pre dispute basis.

(iv) If the unions are unable to resolve the demarcation, they
shall refer the matter to the Western Australian Industrial Re-
lations Commission without recourse to industrial action, for
resolution.

7.3 Communications/Consultation
(i) The parties agree that a significant factor in the industrial

relations success of the project will be the effective promotion
and application of communication and consultation at all lev-
els of the employer/employee relationship.

(ii) Some guiding principles reflecting the intent of this
Clause include—

establishing consultative mechanisms which promote
good employee relations on site through information shar-
ing and team building;
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providing open and frequent information on the status of
the project and contract to all team members; and
developing strong interactive communication processes
at all levels.

7.4 Work Practices
(i) In keeping with a best practice philosophy, the parties

agree that:
no artificial barriers will be imposed to the organisation
of construction activities so as to ensure the most cost
effective and efficient work methods and practices are
carried out at all times within the required safety and com-
petency standards;
safe and healthy work practices are used at all times and
employees taking responsibility for their personal safety
and that of team mates;
all protective clothing and equipment provided by the em-
ployer for specified circumstances will be properly used;
that employment levels will be based on project require-
ments;
employees will use any technology and perform any du-
ties which are within the limits of the employees skill,
competence and training;
the resolution of issues on all occasions will be pursued
in accordance with the disputes avoidance procedure at
Sub-clause 1 of this Clause.

8. — AGREEMENT OTHER PROVISIONS
8.1 Security/Access Arrangements
(i) To comply with the site security requirements of the

Project Owner and to reinforce a safe site policy and employ-
ers duty of care, access to the site will be restricted to authorised
visitors and those personnel directly employed on the project.

(ii) All visiting officials representing unions party to this
Agreement, before going on site, shall comply with access
requirements and be duly registered and processed at the main
gate prior to pursuing their union duties on the project.

(iii) Visiting union officials shall produce their right of en-
try permits if requested in accordance with the relevant Award
and observe the safety provisions for entry to the site.

8.2 Shop Stewards
(i) The employers support the continuing role for the shop

steward where requested by an employee(s) in the handling of
grievances and the grievance resolution procedures.

(ii) An employee elected to the position of shop steward
shall be recognised as such by the direct employer and will
have reasonable work time, when mutually convenient, to
undertake matters related to employees of the direct employer,
when so required by those employees, in accordance with the
procedure outlined in Clause 7 of this Agreement.

(iii) The employer shall ensure that the shop steward is pro-
vided with adequate resources to perform their representative
role.

9. — SIGNATORIES TO AGREEMENT
Signed for and on behalf of
John Holland Construction and Engineering Pty Ltd
Indecipherable (Signed) Dated 26/02/1997
Signature

Signed for and on behalf of
United Construction Pty Ltd
Brad Wir (Signed Dated 26/2/1997
Signature

Signed for and on behalf of
ABB Engineering Construction Pty Ltd
R. Reynolds (Signed) Dated 26/2/1997
Signature

Signed for and on behalf of
Ralph M Lee (WA) Pty Ltd
R. G. Hatterley (Signed) Dated 26/2/1997
Signature

Signed for and on behalf of
Krupp Engineering Australia Pty Ltd
Indecipherable (Signed) Dated 26/2/1997
Signature

Signed for and on behalf of
Kilpatrick Green Pty Ltd
T. Daley (Signed) Dated 28/2/1997
Signature

Signed for and on behalf of
Total Corrosion Control Pty Ltd
T. Iannello (Signed) Dated 27/2/1997
Signature

Signed for and on behalf of
Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers, Western
Australian Branch

COMMON SEAL
John Collett Sharp (Signed) Dated 26/2/1997
Signature

Signed for and on behalf of
Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers
Union of Australia, Electrical and Engineering
Division, Western Australian Branch

COMMON SEAL
W.E. Game (Signed) Dated 26/2/1997
Signature

Signed for and on behalf of
Construction, Mining, Energy, Timberyards,
Sawmills and Woodworkers Union of Australia,
Western Australian Branch

COMMON SEAL
J. McDonald (Signed) Dated 27/2/1997
Signature

Signed for and on behalf of
WA Builders Labourers, Painters and Plasterers
Union of Workers COMMON SEAL
K. Reynolds (Signed) Dated 26/2/1997
Signature

M & T ROOFING (VINES RESORT BROAD
CONSTRUCTION) INDUSTRIAL AGREEMENT

No. AG 18 of 1997.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

The Construction, Mining, Energy, Timberyards, Sawmills
and Woodworkers Union of Australia—Western Australian

Branch
and

M & T Roofing Contractors.
No. AG 18 of 1997.

M & T Roofing (Vines Resort Broad Construction)
Industrial Agreement.

SENIOR COMMISSIONER G.L. FIELDING.
25 March 1997.

Order.
HAVING heard Ms J. Harrison on behalf of the Applicant and
there being no appearance for the Respondent, the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders:

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 22nd day of January, 1997 entitled M & T
Roofing (Vines Resort Broad Construction) Industrial
Agreement be registered as an industrial agreement.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.
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Schedule.

1.—TITLE
This Agreement will be known as the M & T Roofing (Vines

Resort Broad Construction) Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Award
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Union Delegate
14. Training Leave, Recognition of Prior Learning
15. Apprentices
16. Ratification

Appendix

3.—AREA AND PARTIES BOUND
This is an Agreement between The Construction, Mining,

Energy, Timberyards, Sawmills and Woodworkers’ Union of
Australia (WA Branch) (hereinafter referred to as the “Un-
ion”) and M & T Roofing Contractors (hereinafter referred to
as the “Employer”) in the State of Western Australia.

4.—APPLICATION
This Agreement shall be binding upon the Employer, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Employer on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the “Award”).

5.—DURATION
This Agreement shall commence from the first pay period

on or after date of signing as indicated in Clause 17 and shall
continue in effect until the completion of the Broad Vines
Resort job for M & T Roofing. Provided that nothing in this
clause shall prevent the implementation of a comprehensive
enterprise agreement as detailed in Clause 9. Enterprise Agree-
ment herein.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
The dispute settlement procedure that shall apply to this

Agreement shall be in the same terms as that outlined in Clause
46—Settlement of Disputes of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the Industrial Rela-
tions Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARD
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Employer

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This agreement provides for increases resulting in the hourly

rates as set out in Appendix A.

11.—INDUSTRY STANDARDS
It is a term of this Agreement that the Employer will con-

tinue to meet its current level of payment into the following
non-wage benefit schemes for the life of the Agreement:

(a) the Western Australian Construction Industry Redun-
dancy Fund, and

(b) the Construction Industry Portable Paid Long Serv-
ice Leave Scheme.

The level of payment into the Construction + Building Un-
ions Superannuation Scheme shall be increased to $50.00 per
week per employee.

12.—CLOTHING AND FOOTWEAR
The following items will be supplied to each employee by

the Employer, upon the completion of five working days, and
will  be replaced on a fair wear and tear basis:

(a) 1 pair safety boots.
(b) 2 T-shirts with collars.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October.
Provided that where an employee has been provided with a

pair of safety boots and/or a bluey jacket by a previous em-
ployer prior to commencing with the new employer, the new
employer will only replace them on a fair wear and tear basis
or if the employee can prove loss.

The Employer will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

13.—UNION DELEGATE
The Employer shall allow the delegate of the Union adequate

time during normal working hours to attend to Union duties.

14.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

Subject to all qualifications in this clause, an employee shall,
upon application in writing to and with approval of the em-
ployer, be granted leave with pay each calender year pro-rata
to attend educational or vocational courses. The employers
approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an ability to grant leave
where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than:

course fees
course books and materials
payment of ordinary time earnings for such absence

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

15.—APPRENTICES
The employer will, to the best of it’s ability, have a ratio of

1 apprentice to every 5 tradesmen. In the implementation of
this clause preference will be given to apprentices who are
employed by the WA Group Training Scheme.

16.—RATIFICATION
The signatures that follow testify to the fact that this Agree-

ment shall come into effect from the first pay period on or
after date of signing.

J. McDonald (Signed) Indecipherable (Signed)
SECRETARY ON BEHALF OF THE
ON BEHALF OF THE EMPLOYER
UNION
Dated this 22 day of January 1997
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APPENDIX A
Part 1 Part 2 Part 3 Part 4
1/8/95 1/2/96 1/8/96 1/2/97

Classification Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

Carpenter $14.38 $14.85 $15.33 $15.80

OIL BUNKERING (FREMANTLE) LIMITED
ENTERPRISE BARGAINING AGREEMENT 1997

No. AG 8 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

BP Australia Ltd

and

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch.

No. AG 8 of 1997.

Oil Bunkering (Fremantle) Limited Enterprise Bargaining
Agreement 1997.

COMMISSIONER R.N. GEORGE.

1 April 1997.

Order.
HAVING heard Mr T. Brown on behalf of the Applicant and
Mr C. Young on behalf of the Respondent, and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

THAT the Oil Bunkering (Fremantle) Limited Enter-
prise Bargaining Agreement 1997 in the terms of the
following schedule be registered with effect on and from
1 January 1997.

(Sgd.) R.N. GEORGE,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the “Oil Bunkering (Fre-

mantle) Limited, Enterprise Bargaining Agreement 1997”.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Incidence
4. Named Parties
5. Date, Period & Review of Operation
6. Relationship to Parent Award
7. Objectives
8. Single Bargaining Unit
9. Strategies to Achieve Future Productivity Gains

10. Payment of Wages
11. Performance
12. Disputes Procedure
13. Hours
14. Overtime
15. No Extra Claims
16. Monitoring of Agreement
17. Signatories

3.—INCIDENCE
This Agreement shall be binding on BP Australia Ltd the

Communications, Electrical, Electronic, Energy, Information,
Postal, Plumbing and Allied Workers’ Union of Australia.
Engineering and Electrical Division W.A. Branch (The Un-
ion) and apply to approximately six (6) employees at BP
(Fremantle) Ltd. who are eligible to be members of (The

Union) who are engaged in pipeline bunkering and all work
incidental to the maintenance and operation of BP (Freman-
tle) Ltd.

4.—NAMED PARTIES
BP Australia Limited.
Communications, Electrical, Electronic, Energy, Informa-

tion, Postal, Plumbing and Allied Workers’ Union of Australia.
Engineering and Electrical Division W.A. Branch.

5.—DATE, PERIOD & REVIEW OF OPERATION
This Agreement shall operate from the beginning of the first

pay period to commence on or after 1st January 1997. The
Agreement shall remain in force for a period of two years from
1st January 1997 until 31st December 1998.

Parties shall review this Agreement two months prior to its
expiry date and assess its achievements to date and determine
whether to renew or cancel this Agreement.

6.—RELATIONSHIP TO PARENT AWARD
This Agreement is to be read and applied in conjunction with

the Oil Bunkering BP (Fremantle) Award No. 20 of 1991.
Where there is any inconsistency with the Award, this Agree-

ment shall apply to the extent of that inconsistency

7.—INTENT & OBJECTIVES OF AGREEMENT
1 The parties acknowledge that the intent is to continue to

build on the objectives of previous Oil Bunkering (Fremantle)
Limited agreements as certified by the Western Australian In-
dustrial Relations Commission.

2. The parties agree that as a result of this Agreement BP
(Fremantle) Limited need to achieve productivity improve-
ments to continue to hold a competitive edge within the market
place by:

(a) heightening awareness and acceptance of account-
ability levels of all in the contracting process within
BP (Fremantle) Limited operations;

(b) encouraging BP (Fremantle) Limited employees to
accept responsibility in helping manage the total
project performance including that of subcontractors;

(c) developing concepts of best practice, continuous im-
provement and quality control to enhance
productivity and efficiency;

(d) developing a co-operative and harmonious working
environment in the enterprise;

(e) developing better employee management practices
that promote shared concepts of skill formation,
learning, team work, participation, flexibility and
communication,

(f) introducing best practice procedures in workplace
health and safety and personnel management;

(g) developing and following procedures to eliminate lost
time and make better use of available working time,
eg. start and finish at the designated workplace at
normal start and finish times;

(h) establishing measures to ensure orderly relations exist
between BP (Fremantle) Limited and the Union on
the Fremantle work site:

(i) enhancing job satisfaction:
(j) improving BP (Fremantle) Limited competitiveness

to help improve job security.

8.—SINGLE BARGAINING UNIT
1. The parties named within this Agreement, have and will

continue to act within a single bargaining unit for the purposes
of negotiating and implementing the terms of this Agreement
in accordance with the January 1992 State Wage Case.

2. The Single Bargaining Unit (SBU) shall consist of—
(i) Up to two management representatives as nominated

by the Company, and
(ii) The Union Shop Steward or a representative nomi-

nated by the Union Shop Steward, and
One elected shop floor representative/eligible
workforce member.
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3. The Single Bargaining Unit will—
(1) Discuss all issues that fill under the headings of—

(a) customer responsiveness
(b) quality or quality assurance or quality control
(c) health
(d) safety
(e) environment
(f) security of employment
(g) productivity
(h) performance targets
(1) accidents
0) absenteeism

(k) any other issue or matter that any of the par-
ties raise as an important issue.

(2) Meet on a regular basis as determined by the SBU.
(3) Have proper agendas that will be distributed to all

members at least five days prior to the scheduled
meeting.

(a) All members may request that matters be
placed on the agenda.

(4) Produce typed minutes of all meetings that will be
distributed to all members within four working days
of the meeting.

The Company will provide, after consultation with both the
Union and members, appropriate training to non-management
Bargaining Unit Members that will enable them to contribute
to the input, proceedings and output of all SBU meetings.

9.—STRATEGIES TO ACHIEVE FUTURE
PRODUCTIVITY GAINS

(1) The aim of the parties is to put in place a system that
will—

(a) encourage continued improved site performance at
the East Fremantle Terminal, by implementation of
on-going flexibilities and,

(b) reward Company employees on the basis of their con-
tribution to this improvement.

(2) The Company acknowledges that a co-operative, con-
sultative, flexible and team culture is essential to achieve
continuous improvement in the key areas of—

(a) customer responsiveness
(b) quality
(c) health, safety and environmental issues
(d) security of employment
(e) productivity

(3) The parties agree that implementation of ongoing
flexibilities and change to work practice arrangements are in-
tended to be processed through a process of consultation and
agreement between the Company and it’s employees at BP
(Fremantle) Ltd.

In the event this process does not finalise any outstanding
issue(s) it does not preclude the right of either party to progress
the issue(s) through the disputes procedure as a means of re-
solving any outstanding issue(s).

The parties will implement strategies to achieve the follow-
ing goals.

(a) Quality Control
All parties are committed to achieving quality assur-
ance and quality control during the life of this
Agreement.

(b) Safety
All parties will comply with the provisions of the
Occupational Health & Safety Act.

(c) Technological Change
The single bargaining unit will be used to monitor
new methods that may improve productivity and pro-
duction on a continued basis.
The single bargaining unit will collect ideas and sug-
gestions from the shop floor and present them to
management for their consideration and possible im-
plementation.

(d) Quality Management
It is agreed that employees shall co-operate fully with
the development and implementation of the Compa-
ny’s Quality Management Systems and procedures
and will continually strive to improve the quality of
the products and services by the supplied by the
Company.
Employees are committed to reduce, re-work and
complete tasks the first time and eliminate the need
to return to finish incomplete work.

(e) Client Satisfaction
(i) The employees will take an active role in en-

suring client satisfaction and acknowledge that
client relationships are important to the growth
of the Company and its ability to offer con-
tinuing employment to its employees.

(ii) All employees agree to treat customers with
courtesy and respect to consider the custom-
ers interests in their actions.

10.—PAYMENT OF WAGES
(1) Upon the ratification of this Enterprise Bargaining Agree-

ment, rates of pay will be increased through—
(a) Increases in the base rate.
(b) Performance Based Pay (PBP) that will be calcu-

lated on the basis of team performance as measured
against the Performance Targets.

(c) The Performance Bonus does not form part of the
base rate.

(2) Timetable of increases for all Bunkering Operators lev-
els.

(a) On the acceptance/agreement of the following change
and implementation of ongoing flexibilities the base
rate will increase by four (4% ) percent on 1st Janu-
ary 1997—

(i) After taking into account the needs of the
“core” business and availability of staff, it is
agreed that where situations arise where it is
efficient to do so i.e. Saturday/Sunday, con-
tractors may be used to supply labour for gas
oil/lube oil deliveries at outports.

(b) A performance based payment up to a maximum of
4% (calculated on an individual employee’s base rate
of pay) shall be paid at the end of each quarter, i.e.
March, June, September, December 1997 subject
to—

(i) the disputes procedure being followed
(ii) based on the attainment of performance indi-

cator targets for each quarter as agreed between
the parties.

(c) From January 1, 1998 the base rates for Bunkering
Operators will increase by 4% provided that the PBP
targets set by the SBU for the last quarter of 1997
equalled or exceeded 50% of the target weighting.

(d) Commencing January 1, 1998 a maximum Perform-
ance based payment of 4% will be paid at the end of
each quarter i.e. March, June, September and De-
cember 1998 for achievement of performance
indicator targets.

(3) The performance indicator targets for each quarter will
be set and agreed to by members of the SBU. The SBU will
monitor the site performance against the set targets.

11.—PERFORMANCES
(1) PBP will be determined according to the measures and

targets as agreed to by the SBU.
(2) The method of determining the measures and targets is

outlined below—
(a) General conditions to apply to performance indices/

targets are—
(i) targets are realistic and achievable

(ii) developed within the Single Bargaining Unit
framework

(iii) focused on matters critical to business success
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(iv) take into account seasonal and other business
variability

(v) focus on measures of success
(vi) based on objective data

(b) The Performance Indicator Targets may consist of—
(i) customer responsiveness

(ii) quality
(iii) health and safety
(iv) security of employment
(v) productivity

(c) The Productivity Index
(i) will ensure that the principles are applied con-

sistently across the site
(ii) will focus on—

(aa) the best achievable outcome for the site
(bb) identifying best practice and it’s on-site

implementation.
(3) Actual performance will be reported monthly by Man-

agement and on a cumulative basis for the period in question.
(4) The Single Bargaining Unit will monitor the progress

towards the targets and may agree any appropriate action that
may be required regarding the evaluation of the performance
measures and targets.

12.—DISPUTES PROCEDURE
(1) Any agreement, including those of the Single Bargain-

ing Unit, shall only apply where a majority of on-site employees
approve.

(2) The parties agree to recommit themselves to the follow-
ing Disputes Procedure.

The parties agree that management, shop stewards and Un-
ion Officials will exhaust the negotiating process before time
is lost by employees.

(a) Where any dispute or grievance arises the problem
should first be discussed between the employee and
the supervisor and, if requested by the employee, a
shop steward may be present.

(b) If the dispute or grievance is unresolved then the em-
ployee and the Union representative shall confer with
the Manager.

(c) If the dispute or grievance is unresolved the matter
should be referred to the Union State official for dis-
cussion with management.

(d) Until the dispute or grievance is determined in ac-
cordance with the above procedure, normal work
shall continue without prejudice.

(e) If the matter is still not resolved it shall be referred
to the W.A. Industrial Relations Commission for de-
cision.

13.—HOURS
(1) Flexibility of Hours, Breaks and RDO’s
It is agreed that employees will be flexible in the following

areas:
The company may reschedule ordinary working hours of

employees in the Plant or Section(s) concerned where it is
agreed between the Company and the majority of affected
employees, rest periods and meal intervals may be staggered
or otherwise arranged at a time and in a manner to suit the
convenience of the Company in conjunction with the relevant
provisions of the Oil Bunkering (Fremantle) Limited Award
No. 20 of 1981.

(2) Flexibility of Fostering employees’ days off:
Subject to agreement between the Company and those indi-

vidual employees affected, when the Company wishes to
reschedule an RDO,

(a) the Company will endeavour to provide reasonable
notice to the employee(s).

(b) that RDO’s may be substituted by agreement in ac-
cordance with the Award.

(c) such agreement shall not unreasonablv be withheld
by either party.

(d) prior family or other social commitments are rea-
sonable grounds for refusing to agree to rescheduling
an RDO.

14.—OVERTIME
Subject to the process of agreement specified between the

parties, the Company may introduce necessary changes to re-
duce the need for overtime. (ie this clause is not meant to require
the employer to guarantee overtime). The Company will need
to continue to require employees to work a reasonable amount
of overtime. The payment for such overtime shall be as pre-
scribed for in the award.

15.—NO EXTRA CLAIMS
The employees and the Union shall not pursue any extra

claims in relation to the Oil Bunkering BP(Fremantle) Ltd
Award No 20 of 198 1, with the exception of future State Wage
Decisions handed down for the purpose of upgrading award
safety net rates of pay only, for the duration of this Agree-
ment.

16.—MONITORING OF AGREEMENT
The parties to this Agreement shall continually monitor the

development of the Agreement and shall review the effect of
this Agreement two months prior to its expiration.

It is felt by the Employees or the Company that the interpre-
tation of this Agreement places them at a disadvantage, then
the parties shall reconvene to resolve the issue.

17.—SIGNATORIES
IN WITNESS whereof the parties have signed this Agree-

ment.
For and on behalf of BP Australia Ltd

signed
.....................................
Manager
BP(Fremantle)Ltd
signed
.....................................
Witnessed

For and on behalf of the Communications, Electrical,
Electronic, Energy, Information, Postal, Plumbing and
Allied Workers’ Union of Australia. Engineering and
Electronic Division. W.A. Branch.

.....................................
Signed
.....................................
Witnessed

Annexure I

Wage Rates
Classification Wage Rate Wage, Rate

January 1 1997 January 1, 1998
Bunkering Attendant Base 568.05 590.77
Bunkering Attendant Level 1 601.81 625.88
Bunkering Attendant Level 2 635.54 660.96
Bunkering Attendant Level 3 669.29 696.06

Annexure 2

Performance Pay Criteria
The three measures set out below are to be used as the basis

to reach agreement on local Performance Targets.
Performance Measures Weighting

(1) Safety/Hse 33.33
(2) Productivity 33.33
(3) Quality 33.33
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P & O COLD STORAGE LTD ENTERPRISE
AGREEMENT 1997
No. AG 61 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Shop, Distributive and Allied Employees’ Association
of Western Australia

and

P & O Cold Storage Ltd.

No. AG 61 of 1997.

COMMISSIONER J.F. GREGOR.

18 March 1997.

Order.
HAVING heard Mr J. Bullock on behalf of the Applicant and
Mr G. Walters on behalf of the Respondent, and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders:

THAT the document titled the P & O Cold Storage Ltd
Enterprise Agreement 1997, filed in the Commission on
20 February 1997, be and is hereby registered as an In-
dustrial Agreement.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the “P & O Cold Storage

Ltd Enterprise Agreement 1997” No. AG 61 of 1997.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Scope
4. Parties Bound
5. Relationship to Parent Award
6. Date and Period of Operation
 7. Aims of Agreement
 8. Commitments
 9. Definitions
10. Casual Employees
11. Hours
12. Display of Rosters
13. Meal Breaks and Rest Pauses
14. Meal Money
15. Overtime
16. Holidays
17. Annual Leave
18. Employee Facilities
19. No Reduction
20. Higher Duties
21. Engagement
22. Time and Wages Record
23. Uniforms and Overalls
24. Country Work and Travelling Time
25. Junior Employee’s Certificate
26. Sick Leave
27. Wages
28. Right of Entry
29. Motor Vehicle Allowance
30. Long Service Leave
31. Shift Work
32. Payment of Wages
33. Posting of Agreement
34. Stand Down
35. Compassionate Leave
36. Parental Leave
37. Union Notice Board
38. Introduction of Change
39. Superannuation
40. First Aid Allowance
41. Trade Union Training Leave
42. Dispute Settlement Procedure

43. Loading and Unloading Trucks
44. Consultative Committee
45. Leave Reserved
46. Signatories

3.—AREA AND SCOPE
This Agreement shall apply to P&O Cold Storage Ltd with

respect to its Cold Stores operating within the State of West-
ern Australia and employees in the callings listed herein.

4.—PARTIES BOUND
(1) This Agreement shall be binding on the following par-

ties:
a) P&O Cold Storage Ltd (hereinafter, “the Company”),

and
b) The Shop, Distributive and Allied Employees’ As-

sociation of Western Australia (hereinafter, “the
Union”).

(2) The parties to this Agreement shall be bound jointly and
separately to oppose any subsequent application by any other
body or organisation to be joined to this Agreement.

(3) It is estimated that 120 employees will be covered by
this Agreement upon registration.

5.—RELATIONSHIP TO PARENT AWARD
(1) This Agreement shall be read and interpreted in conjunc-

tion with the Shop and Warehouse (Wholesale and Retail
Establishments) State Award 1977 as varied from time to time
(hereinafter, “the Award”).

(2) Where there is any inconsistency between the terms of
this Agreement and the Award, this Agreement shall prevail to
the extent of the inconsistency.

6.—DATE AND PERIOD OF OPERATION
(1) This Agreement shall operate from 1 January 1997 sub-

ject to the terms of subclause (1)(a) of Clause 27.—Wages,
and shall remain in force until 31st December 1997.

(2) This Agreement shall not continue to have effect beyond
31st December 1997 unless all parties to the Agreement agree
to that course prior to 31st December 1997.

(3) The parties will commence discussions to review the
terms and content of the Agreement at least three months prior
to its expiry date with a view to reaching agreement on the
terms of a replacement Agreement.

7.—AIMS OF AGREEMENT
To provide a framework on which the Company and its

employees can build an ongoing relationship which:
(1) Facilitates continuous improvements to its systems

of work to the benefit of customers, employees and
shareholders.

(2) Allows employees to gain and utilise a broader range
of skills and access to relevant and applicable train-
ing programs.

(3) Achieves improved communication and genuine con-
sultation in the workplace.

8.—COMMITMENTS
During the period of operation of the Agreement:

(1) There will be no extra claims made by the Union on
behalf of employees of the Company engaged at its
Western Australian Cold Stores except in so far as
they relate to either negotiations for a replacement
agreement as prescribed by Clause 6 (3) of this Agree-
ment or matters listed in Clause 45.—Leave
Reserved.

(2) The terms and conditions of this Agreement will not
be used to base or progress a claim or claims against
any other organisation or employer.

(3) The Agreement shall not operate to cause an em-
ployee to suffer a reduction in ordinary time earnings.

9.—DEFINITIONS
(1) “Storeperson” shall mean an employee performing one

or more of the following duties: receiving, handling, storing,
assembling, recording, preparing, packing, weighing and/or
wrapping, branding, sorting, stacking or unpacking, check-
ing, distributing or despatching or delivering goods from a
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store or warehouse for transit. Such duties shall include the
use of computerised equipment where necessary.

“Storeperson Grade I” shall mean a casual employee carry-
ing out the duties of a storeperson which may include the use
of a motorised walk beside pallet lifter but excluding the use
of any ride on or forklift equipment.

“Storeperson Grade II” shall mean a permanent full time
employee carrying out the duties of a storeperson. Such duties
may include the use of materials handing equipment includ-
ing a ride on power operated forklift. The Company shall not
employ storepersons on a permanent part time basis.

(2) “Adult”: for the purpose of this Agreement, the word
“Adult” shall mean an employee twenty-one years of age and
over or an employee who is in receipt of the prescribed adult
rate of pay.

(3) “Weekly Hand” shall mean an employee engaged by the
week and whose employment shall be terminable by not less
than one week’s notice on either side. Such week’s notice can-
not be continued from week to week.

Provided that a weekly hand employed for a period of four
consecutive weeks or less shall be classed as a “casual em-
ployee” and be paid not less than the minimum rates of wages
herein prescribed for a casual employee. This proviso shall
not apply to an employee employed as a weekly hand and who
is dismissed for incompetence or any other cause referred to
in Clause 21.-Engagement of this Agreement as justifying in-
stant dismissal or to an employee who severs his or her contract
of service.

10.—CASUAL EMPLOYEES
(1) “Casual Employee” shall mean an employee engaged by

the hour and who may be dismissed or leave the Company’s
service at any moment without notice and shall not be en-
gaged for more than 38 hours per week in ordinary hours.
Work in excess of 38 hours shall attract the appropriate over-
time penalty applied to the casual rate of pay.

Any casual employee engaged and not permitted to com-
mence work shall receive three hours pay at the rate of 20
percentum in addition to the appropriate rate of wages pre-
scribed in this Agreement.

(2) The minimum period of engagement for casual employ-
ees shall be three consecutive hours on any day.

(3) The rate for casual employees within ordinary time shall
unless otherwise stated, be determined by dividing the appro-
priate wage rate prescribed by Clause 27.—Wages of this
Agreement by thirty eight (38) and adding the appropriate load-
ing prescribed by this Agreement.

(4) A casual employee shall be paid an additional loading in
accordance with the following scale:

(a) where the casual engagement on any day is for a full
day’s work—a loading of twenty (20) per cent.

(b) where the casual engagement on any day is for less
than a full day’s work—a loading of twenty five (25)
per cent.

(5) Tea breaks and meal breaks shall be taken in accordance
with Clause 13.—Meal Breaks and Rest Pauses.

11.—HOURS
PART I—HOURS OF WORK

(1)(a) Subject to this clause and except as provided else-
where in this Agreement, the ordinary hours of work
shall be 38 per week, or an average of 38 per week,
to be worked in one of the following methods:

(i) 38 hours in one week,
(ii) 76 hours in two consecutive weeks,

(iii) 114 hours in three consecutive weeks, or
(iv) 152 hours in four consecutive weeks.

(b) The ordinary hours of work shall be exclusive of meal
breaks and be so rostered that an employee shall not
be required to commence work on more than 5 days
in each week or 10 days in each fortnight of any work
cycle.

(c) Except as provided by paragraph (g) of this subclause,
employees shall not be required to work ordinary
hours on more than 19 days in each four week cycle.

(d) By agreement employees may request that the
rostered day off be rescheduled and taken at any other
convenient time within the period of the current or
the next following work cycle.

(e) Schedules of Rostered Days Off will be published
and displayed in a place accessible to staff, one month
in advance.

(f) If a public holiday falls on a Rostered Day Off, an
employee shall be compensated in one of the fol-
lowing methods by agreement between the Company
and employee:

(i) payment of an additional day’s wages, or
(ii) another day shall be allowed with pay within

twenty eight days,
or

(iii) an additional day shall be added to the annual
leave entitlement.

(g) Notwithstanding any provision of this subclause to
the contrary, full time employees shall not be granted
a Rostered Day Off in the four roster cycles falling
predominantly in the months of October, November,
December and January each year or in the roster cy-
cle in which Easter falls. In each of these roster cycles,
full time employees shall, subject to all other rel-
evant provisions of this Agreement, be rostered to
perform forty ordinary hours of work each week and
shall be paid forty hours pay each week at the ordi-
nary time hourly rate of pay.
Employees shall be compensated for the Rostered
Days off forgone as a result of the operation of this
paragraph by either of the following means:

(i) The employee may elect to take paid days off
in lieu of the forgone Rostered Days Off. Such
days may be taken between February and Sep-
tember inclusive at a time mutually agreed
between the Company and the employee or
may be taken in conjunction with annual leave
as provided by this Agreement, provided that
the loading prescribed by subclause 2 (a) of
Clause 17.—Annual Leave shall not apply to
such days in lieu; or

(ii) the employee may elect to be paid an addi-
tional eight hours pay for the first eight hours
of work performed on each of the forgone
Rostered Days Off provided that any work in
excess of eight hours performed on such days
shall be paid at the rate of double time. Should
the employee elect this option, payment for
the October, November and December
Rostered Days Off shall be made in the pay
period immediately preceding Christmas and
payment for the Rostered Days Off in January
and in the month in which Easter falls shall be
made in the pay period immediately preced-
ing Easter.

PART II — ORDINARY HOURS
Subject to Part I of this Clause, ordinary hours of work each

day shall be arranged according to the following provisions:
(a) Ordinary hours of work may be worked on any or all

of the days Monday to Friday inclusive.
(b) A maximum of eight ordinary hours shall be worked

on any one day.
(c) Ordinary hours shall be worked between 6.00 a.m.

and 6.00 p.m.
(d) Notwithstanding the provisions of paragraph (c)

hereof, the commencement time of ordinary hours
for employees engaged after 1st January 1996 or for
employees engaged prior to 1st January 1996 who
volunteer for an ordinary hours commencement time
before 6.00am, shall be 5.00am provided that where
an employee works any ordinary hours between
5.00am and 6.00am the rate of wage for such ordi-
nary hours shall be at a rate of 50% in addition to
such an employee’s usual ordinary time rate of wage.
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12.—DISPLAY OF ROSTERS
(1) The Company shall post, or cause to be posted and keep

posted, in a conspicuous position in each establishment, so as
to be easily accessible to, and easily read by, every employee
employed therein, a roster written in the English language
showing:

(a) The name of each employee bound by the Agree-
ment, and

(b) The days, during each work cycle, upon which the
employee is required to work his/her ordinary hours
of work, the start and finish times of each work pe-
riod, and the time of any meal break.

(2) Notwithstanding the provisions of subclause (1) herein,
the Company may provide each employee with an individual
roster in writing containing the required information.

(3) Rosters shall be weekly and may be varied by the Com-
pany providing the employee with a week’s notice of change.
The particulars contained in such roster shall be in respect of
the full week Monday to Friday inclusive, during which it is
posted up, and may be altered or varied only on account of the
sickness or absence of an employee or by the inclusion of par-
ticulars in respect of casual employees.

(4) Schedules of rostered days off shall be published one
month in advance.

(5) The ordinary hours of work and any meal interval pre-
scribed by this Agreement shall be rostered as a continuous
period on any day.

13.—MEAL BREAKS AND REST PAUSES
(1) An employee, during any work period exceeding five

hours, in which his/her ordinary hours of work are rostered to
be worked, shall be allowed a meal break of not less than thirty
minutes nor more than one hour.

(2) A meal break shall be taken after not less than two and a
half hours nor more than five hours work have been performed
on any day.

(3) From Monday to Friday inclusive, the lunch break shall
be taken between the hours of 10.00 a.m. and 3.00 p.m.

(4) An employee shall be allowed a ten minute break each
day. No employee shall be required to work more than four
and one half hours without having had such a break. Such
breaks shall not take place within one hour of the employee’s
commencing or ceasing time or within one hour of a meal
break. An employee who works 7.6 hours or more on any day
shall be entitled to two ten minute breaks.

(5) (a) Where an employee is required to continue working
beyond his/her normal finishing time for more than two hours
he/she shall be allowed a break for a meal of not less than
thirty minutes. Such break shall be allowed to the employee
before the expiration of the period of work but not earlier than
4.00 p.m.

(b) If the overtime to be worked continues beyond the meal
break, an additional half-hour meal break shall be allowed af-
ter each period of overtime not exceeding five hours.

(6) Each of the breaks provided in this clause shall be granted
and taken in one continuous period.

14.—MEAL MONEY
(1) When an employee is required to continue working after

the usual finishing time for more than one hour or when an
employee is required to work more than three hours overtime
on any one day or shift, he/she shall be paid $7.90 for pur-
chase of any meal required.

(2) Meal money shall be paid together with the ordinary
time earnings of employees for the pay period in which it was
incurred.

15.—OVERTIME
(1) (a) Subject to the provisions of Clause 11.—Hours, all

time worked outside of ordinary hours shall be deemed to be
overtime, payable in accordance with this Clause.

(b) All time worked in excess of 38 hours per week shall be
paid at overtime rates in accordance with this clause provided
that where employees are working a 19 day four week cycle
up to forty ordinary hours may be worked in a week without
the payment of overtime provided that no more than 152 ordi-
nary hours may be worked in any four week cycle.

(2) Any employee on duty when, in accordance with the
Roster, such employee should be off duty (except as provided
by subclause 3 of Clause 12.—Display of Rosters) shall be
paid at overtime rates.

(3) All time worked before the usual starting time or after
the usual finishing time shall be paid at overtime rates.

(4) Excepting as provided hereunder, all overtime worked
shall be paid for at the rate of time and a half for the first two
hours and double time thereafter. In the calculation of over-
time each day shall stand alone.

(5) (a) All overtime worked after 12.00 noon on Saturday
shall be paid for at the rate of double time.

(b) Work performed on a Sunday shall be paid for at the rate
of double time.

(c) Work performed on Easter Saturday shall be paid for at
the rate of double time.

(6) Work performed on a holiday prescribed in subclause
(1) of Clause 16.-Holidays hereof shall be paid for at the rate
of double time and a half.

(7) Except where work is performed on a rostered day off
pursuant to the provisions of Clause 11 Part I (1)(g), work
performed on any day, Monday to Friday inclusive which is
an employee’s rostered day off shall be paid for at the rate of
double time with a minimum engagement of four hours at
overtime rates.

(8) When an employee is recalled to work after leaving the
Company’s work establishment he/she shall be paid for at least
three hours at the appropriate rate, and time reasonably spent
in getting to and from work shall be counted as time worked.

(9) When overtime work is necessary it shall, wherever rea-
sonably practicable, be so arranged that employees have at
least eight consecutive hours off duty between the work on
successive days. An employee who works so much overtime
between the termination of ordinary work on one day and the
commencement of ordinary work on the next day that he or
she has not had at least eight consecutive hours off duty be-
tween those times, shall, subject to this paragraph, be released
after completion of such overtime until he or she has had eight
consecutive hours off duty, without loss of pay for ordinary
working time occurring during such absence. If, on the in-
structions of the Company, such an employee resumes or
continues work without having had eight consecutive hours
off duty, he or she shall be paid at double rates until released
from duty for such period and shall then be entitled to be ab-
sent until he or she has had eight consecutive hours off duty
without loss of pay for ordinary working time occurring dur-
ing such absence.

(10) Notwithstanding anything contained in this Agree-
ment—

(a) The Company may require an employee to work rea-
sonable overtime at overtime rates and such employee
shall work overtime in accordance with such require-
ment.

(b) No organisation, party to this Agreement or employee
or employees covered by this Agreement shall in any
way whether directly or indirectly be a party to or
concerned in any ban, limitation or restriction upon
the working of overtime in accordance with the re-
quirements of this subclause.

16.—HOLIDAYS
(1) (a) The following days or the days observed in lieu shall,

subject to this subclause and to Clause 15.—Overtime be al-
lowed as holidays without deduction of pay, namely, New
Year’s Day, Australia Day, Good Friday, Easter Monday, Anzac
Day, Labour Day, Foundation Day, Sovereign’s Birthday,
Christmas Day, and Boxing Day. Provided that another day
may be taken as a holiday by arrangement between the parties
in lieu of any of the days named in this subclause.

(b) When any of the days mentioned in paragraph (a) hereof
falls on a Saturday or a Sunday the holiday shall be observed
on the next succeeding Monday and when Boxing Day falls
on a Sunday or a Monday the holiday shall be observed on the
next succeeding Tuesday. In each case the substituted day shall
be a holiday without deduction of pay and the day for which it
is substituted shall not be a holiday.
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(2) Where—
(a) a day is proclaimed as a public holiday or public half-

holiday under Section 7 of the Public and Bank
Holidays Act 1972; and

(b) that proclamation does not apply throughout the State
or to the metropolitan area of the State, that day shall
be a whole holiday or, as the case may be, a half-
holiday for the purposes of this Agreement within
the district or locality specified in the proclamation.

(3) An employee absent without leave on the day before or
the day after any of the holidays referred to in subclause (1)
shall be liable to forfeit wages for the holiday as well as for
the day of absence except where the Company is satisfied that
the employee’s absence was caused through illness in which
case wages shall not be forfeited for the holiday. Provided that
an employee absent on one day only, either before or after a
group of holidays, shall forfeit wages only for one holiday as
well as for the period of absence.

(4) Where the services of an employee are terminated by the
Company on the day preceding a holiday or holidays, refer to
Clause 21.-Engagement, subclause (3).

(5) (a) When any of the holidays prescribed in subclause (1)
of this Clause falls on a day which for an employee is a day of
the week upon which he or she is usually required to work less
than one fifth of his or her ordinary weekly hours of duty, such
employee shall be allowed time off duty without deduction of
pay equivalent to the difference between the time usually
worked on that day and one fifth of the ordinary weekly hours
of duty.

(b) Provided that an employee who works overtime on such
a day shall receive time off equivalent to the difference be-
tween the time off calculated in accordance with paragraph
(a) of this subclause and the hours for which he or she has
been paid at overtime rates.

(c) The time off duty is to be allowed either:
(i) At a time mutually agreed to between the employee

and the Company or
(ii) in addition to but not as part of the annual leave to

which the employee is entitled pursuant to Clause
17.—Annual Leave of this Agreement.

(d) The provisions of this subclause shall not apply to casual
employees.

(6) Where a holiday prescribed in this clause falls on any
day upon which an employee is required to work ordinary
hours, the ordinary hours in that week shall be reduced by the
number of hours ordinarily worked by that employee on the
day on which the holiday occurs.

17.—ANNUAL LEAVE
(1) Except as hereinafter provided a period of four consecu-

tive weeks’ leave with payment of ordinary wages as prescribed
shall be allowed annually to an employee by the Company
after a period of twelve months’ continuous service with the
Company.

(2) (a) During a period of annual leave an employee shall be
paid a loading of 17 ½% calculated on his/her ordinary wage
as prescribed.

(b) The loading prescribed by this subclause shall not apply
to proportionate leave on termination.

(3) If any prescribed holiday falls within an employee’s pe-
riod of annual leave and is observed on a day which in the
case of that employee would have been an ordinary working
day, there shall be added to that period one day being an ordi-
nary working day for each such holiday observed as aforesaid.

(4) (a) If after one month’s continuous service in any quali-
fying 12 monthly period an employee leaves his/her
employment or his/her employment is terminated by the Com-
pany through no fault of the employee, the employee shall be
paid 2.923 hours pay at his/her ordinary rate of pay in respect
of each completed week of continuous service.

(b) In addition to any payment to which he/she may be enti-
tled under paragraph (a) of this subclause, an employee whose
employment terminates after the completion of a twelve
monthly qualifying period and who has not been allowed the
leave prescribed under this Agreement in respect of that quali-
fying period shall be given payment as prescribed in subclauses

(1) and (2)(a) of this clause in lieu of that leave or, in a case to
which subclause (7) of this clause applies, in lieu of so much
of that leave as has not been allowed unless—

(i) He/she has been justifiably dismissed for miscon-
duct; and

(ii) the misconduct for which he/she has been dismissed
occurred prior to the completion of that qualifying
period.

(5) Any time in respect of which an employee is absent from
work except time for which he/she is entitled to claim sick pay
or time spent on holidays or annual leave as prescribed by this
Agreement shall not count for the purpose of determining his/
her right to annual leave.

(6) In the event of an employee being employed by the Com-
pany for a portion only of a year, he/she shall only be entitled,
subject to subclause (4) of this clause to such leave on full pay
as is proportionate to his/her length of service during that pe-
riod with the Company, and if such leave is not equal to the
leave given to the other employees he/she shall not be entitled
to work or pay whilst the other employees of the Company are
on leave on full pay.

(7) In special circumstances and by mutual consent of the
Company, the employee and the union concerned, annual leave
may be taken in not more than two periods.

(8) When an employee is entitled to annual leave under this
clause, he/she shall receive at least two weeks’ notice from the
Company of the date when it will be convenient to the Com-
pany that such employee shall take that leave.

(9) Every employee shall be given and shall take annual leave
within six months after the date the leave falls due.

(10) The provisions of this clause shall not apply to casual
employees.

18.—EMPLOYEE FACILITIES
(1) Employees shall be provided, at each workplace, with a

suitable change room containing sufficient lockers for each
employee to have access to one personal lockable locker. Such
room shall be in reasonable proximity to the normal place of
work and shall be kept in a proper state of cleanliness.

(2) Employees shall be provided at each workplace, with a
room for use during meal breaks. Such room will be equipped
with tables, chairs and such other necessary equipment as
agreed between the parties and shall be maintained in a proper
state of hygiene and cleanliness.

19.—NO REDUCTION
Nothing herein contained shall entitle the Company to re-

duce the wage of any employee who at the date of this
Agreement was being paid a higher rate of wage than the mini-
mum prescribed for his/her class of work.

20.—HIGHER DUTIES
(1) An employee who is required to do work, which is enti-

tled to a higher rate under this Agreement, other than that which
he or she usually performs shall be entitled to payment at the
higher rate while so employed. Provided that where no record
is kept in the time and wages record of the actual times upon
which the employee is engaged on such higher grade work,
the employee shall be paid for the whole day at the rate pre-
scribed for the highest function performed.

(2) The Company may direct an employee to carry out such
duties as are within the limits of the employee’s skill, training
and competence.

21.—ENGAGEMENT
(1) Except in the case of casual employees one week’s no-

tice on either side shall be necessary to terminate the
engagement or in the event of such notice not being given by
the payment of one week’s pay by the Company to the em-
ployee or the forfeiture of one week’s pay by the employee to
the Company. Provided that the Company at any time may
dismiss an employee for refusal or neglect to obey orders or
for misconduct or if after receiving one week’s notice such
employee does not carry out his or her duties in the same man-
ner as he or she did prior to such notice.

(2) Notwithstanding the provisions of subclause (1) hereof
an employee’s engagement may be terminated by either party
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at any moment during the first eight weeks of his/her employ-
ment:

Provided that an employee whose employment is termi-
nated by the Company after one month but less than eight
weeks employment for reasons other than misconduct
shall be paid up to his or her ordinary ceasing time on the
day on which notice of termination is given.

(3) (a) An employee whose employment is terminated by
the Company on the business day preceding a holiday or holi-
days, otherwise than for misconduct, shall be paid for such
holiday or holidays.

(b) In the event of Christmas Eve falling on a Saturday or a
Sunday any employee whose employment is terminated by
the Company on the preceding Friday, otherwise than for mis-
conduct, shall be paid for Christmas Day and Boxing Day.

(c) This subclause shall not apply to casual employees.

22.—TIME AND WAGES RECORD
(1) The Company shall maintain a record containing the fol-

lowing information relating to each employee—
(a) the name and address given by the employee,
(b) the age of the employee,
(c) the classification of the employee and whether the

employee is full time, part-time or casual,
(d) the commencing and finishing times of each period

of work each day,
(e) the number of ordinary hours and the number of over-

time hours worked each day and the totals for each
pay period,

(f) the wages and any allowances paid to the employee
each pay period and any deductions made therefrom.

(2) At the time of payment of wages the employee shall be
given a pay slip showing that part of the record specified in
paragraphs (e) and (f) of subclause (1) with respect to the pay
period for which payment is being made.

(3) (a) The record may be maintained in one or more parts
depending on the system of recording used by the Company
whether manual or mechanical provided that if the record is
maintained in more than one part, those parts shall be kept in
such a manner as will enable the inspection referred to in this
clause to be conducted at the one establishment.

(b) The record shall be kept in date order so that the inspec-
tions referred to in this clause may be made with respect to
any period in the six years from 1st January 1991.

(c) The Company may, if it is part of normal business prac-
tice, periodically send the record or any part of the record to
another person, provided that the provision of this paragraph
shall not relieve the Company of the obligations with respect
to provisions contained else-where in this clause with the ex-
ception of those contained in paragraph (b) of this subclause.

(d) Subject to this clause the record shall be available for
inspection by a duly authorised official of the union during the
normal hours of business of the Company, but excepting any
time when the employees who are required to maintain the
record may be absent.

(e) The union official shall be permitted reasonable time to
inspect the record and, take an extract or copy of any of the
information contained therein if required.

(4) (a) If, for any reason, the record is not available for in-
spection by the union official when the request is made, the
union official and the Company or its agent may fix a mutu-
ally convenient time for the inspection to take place.

(b) If a mutually convenient time cannot be fixed, the union
official may advise the Company in writing that he or she re-
quires to inspect the record in accordance with the provisions
of this Agreement and shall specify the period contained in
the record which he or she requires to inspect. The Company
must comply with such a written request.

(c) The roster referred to in Clause 12.-Display of Rosters
shall be available for inspection by a duly authorised repre-
sentative of the union during normal trading hours.

23.—UNIFORMS AND OVERALLS
(1) If the Company requires an employee to wear a uniform

for the purpose of his or her employment then the Company

shall supply such uniforms free of charge or pay for its pur-
chase and such uniform shall remain the property of the
Company.

For the purpose of this clause a “uniform” shall mean any
outer wearing apparel or part thereof including jumpers which
is distinctive to the Company’s business either by bearing an
embroidered or other permanent form of logo or business name
or being outer wearing apparel of identical style, cut or de-
sign, and colour for all of the employees required to wear such
a uniform.

(2) Any employee required to work in cool rooms or freezer
rooms shall be provided by the Company with quality protec-
tive clothing and footwear free of charge.

24.—COUNTRY WORK AND TRAVELLING TIME
(1) When an employee is engaged on outside work, the Com-

pany shall pay all fares and a proper allowance at current rates
shall be paid for all necessary meals.

(2) When an employee is engaged at such a distance that he/
she cannot return home at night, suitable board and lodging
shall be found at the Company’s expense.

(3) Travelling time outside ordinary working hours shall be
paid for at ordinary rates up to a maximum of twelve hours in
any twenty four hour period from the time of starting on the
journey.

25.—JUNIOR EMPLOYEE’S CERTIFICATE
(1) Junior employees shall, if required, furnish the Com-

pany with a certificate showing the following particulars:
(a) Name in full
(b) Age and date of birth

(2) The certificate shall be signed by the employee.
(3) No employee shall have any claim upon the Company

for additional wages in the event of his/her age being wrongly
stated on the certificate. If any employee mis-states his or her
age in the certificate he or she alone shall be deemed guilty of
a breach of this Agreement, and in the event of an employee
having received a higher rate than that to which he or she was
entitled, he or she shall make restitution to the Company.

26.—SICK LEAVE
(1) (a) An employee who is unable to attend or remain at his

or her place of employment during the ordinary hours of work
by reason of personal ill health or injury shall be entitled to
payment during such absence in accordance with the follow-
ing provisions.

The method of calculation of payment for such sick leave
shall be as follows:

duration of absence X ordinary weekly rate
————————— ——————————
ordinary hours normally 5
worked on that day

(b) Entitlement to payment shall accrue at the rate of one-
sixth of a week for each completed month of service with
the Company.

(c) If in the first or successive years of service with the Com-
pany an employee is absent on the ground of personal ill health
or injury for a period longer than the entitlement to paid sick
leave, payment may be adjusted at the end of that year of serv-
ice, or at the time the employee’s services terminate, if before
the end of that year of service, to the extent that the employee
has become entitled to further paid sick leave during that year
of service.

(2) The unused portions of the entitlement to paid sick leave
in any one year shall accumulate from year to year and subject
to this clause may be claimed by the employee if the absence
by reason of personal ill health or injury exceeds the period
for which entitlement has accrued during the year at the time
of the absence. Provided that an employee shall not be entitled
to claim payment for any period exceeding ten weeks in any
one year of service.

(3) To be entitled to payment in accordance with this clause
the employee shall as soon as reasonably practicable advise
the Company of his/her inability to attend for work, the nature
of the illness or injury and the estimated duration of the ab-
sence. Provided that such advice, other than in extra-ordinary
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circumstances shall be given to the Company within 24 hours
of the commencement of the absence.

(4) The provisions of this clause do not apply to an em-
ployee who fails to produce a certificate from a medical
practitioner dated at the time of the absence or who fails to
supply such other proof of the illness or injury as the Com-
pany may reasonably require provided that the employee shall
not be required to produce a certificate from a medical practi-
tioner with respect to absences of two days or less unless after
two such absences in any year of service the Company re-
quests in writing that the next and subsequent absences in that
year if any, shall be accompanied by such certificate.

(5) (a) Subject to the provisions of this subclause, the provi-
sions of this clause apply to an employee who suffers personal
ill health or injury during the time when he or she is absent on
annual leave and an employee may apply for and the Com-
pany shall grant paid sick leave in place of annual leave.

(b) Application for replacement shall be made within seven
days of resuming work and then only if the employee was
confined to his or her place of residence or a hospital as a
result of the personal ill health or injury for a period of seven
consecutive days or more and produces a certificate from a
registered medical practitioner that he or she was so confined.
Provided that the provisions of this paragraph do not relieve
the employee of the obligation to advise the Company in ac-
cordance with subclause (3) of this clause if he or she is unable
to attend for work on the working day next following the an-
nual leave.

(c) Replacement of paid annual leave by paid sick leave shall
not exceed the period of paid sick leave to which the employee
was entitled at the time he/she proceeded on annual leave and
shall not be made with respect to fractions of a day.

(d) Where paid sick leave has been granted by the Company
in accordance with paragraphs (a), (b) and (c) of this subclause,
that portion of the annual leave equivalent to the paid sick
leave is hereby replaced by the paid sick leave and the re-
placed annual leave may be taken at another time mutually
agreed to by the Company and the employee or, failing agree-
ment, shall be added to the employee’s next period of annual
leave, or if termination occurs before then, be paid for in
accordance with the provisions of Clause 17.—Annual
Leave.

(e) Payment for replaced annual leave shall be at the rate of
wage applicable to the time the leave is subsequently taken
provided that the annual leave loading prescribed in Clause
17.—Annual Leave shall be deemed to have been paid with
respect to the replaced annual leave.

(6) Where a business has been transmitted from another em-
ployer to the Company and the employee’s service has been
deemed continuous in accordance with subclause (3) of Clause
2 of the Long Service Leave provisions published in Volume
59 of the Western Australian Industrial Gazette at pages 1-6,
the paid sick leave standing to the credit of the employee at
the date of transmission from service with the transmitter shall
stand to the credit of the employee at the commencement of
service with the transmittee and may be claimed in accord-
ance with the provisions of this clause.

(7) The provisions of this clause with respect to payment do
not apply to employees who are entitled to payment under
the Workers’ Compensation Act nor to employees whose
injury or illness is the result of the employee’s own miscon-
duct.

(8) The provisions of this clause do not apply to casual em-
ployees.

(9) In any calendar year in which an employee has taken six
or fewer days of sick leave, the employee may elect to com-
mute a portion of his or her sick leave accrual to a “Christmas
Bonus”. In the case of employees who have taken six days of
sick leave the Christmas Bonus shall be equivalent to 8 ordi-
nary hours pay and in the case of employees who have taken
five or fewer days of sick leave the Christmas Bonus shall be
equivalent to 16 ordinary hours pay. In each such case the
employee’s accrued sick leave entitlement shall be reduced by
the number of hours for which they have been paid a Christ-
mas Bonus.

27.—WAGES
The minimum rates of wage payable to employees under

this Agreement are as follows:
(1) (a) Adults

(Classification and wage per week)
From first pay
period on or after
1st January 1997

$
Storeperson Grade I 498.80
Storeperson Grade II 521.60
The rates prescribed for Storepersons Grade I
herein shall be subject to the additional
loadings prescribed by Clause 10.—Casual
Employees.

(b) In addition to the rates prescribed in paragraph
(a) of this subclause, Storepersons Grade II
will receive a service payment as follows:

$ per week
After 6 months’ service 5.25
After 12 months’ service 10.50
After 18 months’ service 15.75
After 10 years service 21.00
Provided that no full time employee engaged
prior to 1st January 1995 shall be paid service
pay of less than $15.00 per week.

(2) An employee who is required by the Company to be
in charge of a store or warehouse or other employees
shall be paid an in charge allowance for all purposes
of the Agreement calculated as follows:

(a) If placed in charge of a store or warehouse
with no other employees or if placed in charge
of less than three other employees—
............... 3.4% of the rate specified in
subclause (1)(a) above.

(b) If placed in charge of three or more other em-
ployees but less than ten other employees—
............... 6.2% of the rate specified in
subclause (1) (a) above.

(c) If placed in charge of ten or more other em-
ployees—
............... 11.2% of the rate specified in
subclause (1) (a) above.

(3) The minimum rates of wages payable to all junior
employees covered by this Agreement shall be as
follows—
(percent of the appropriate wage prescribed in
subclause (1) of this clause)

%
Under 18 years of age 70
18 years of age to 19 years of age 75
19 years of age to 20 years of age 85
20 years of age to 21 years of age 95

(4) (a) An employee shall receive an additional pay-
ment for every hour of which he or she spends
20 minutes or more in a cold chamber in ac-
cordance with the following—
In a cold chamber in which the temperature
is—

From the first pay
period on or after
1st January 1997
cents per hour

(i) Below 0° Celsius
to -20° Celsius 53

(ii) Below -20° Celsius 95
(b) Employees required to work in temperatures

less than 18.9 degrees Celsius shall be medi-
cally examined at the Company’s expense.

28.—RIGHT OF ENTRY
(1) On notifying the Company or its representative, an ac-

credited representative of the union shall be permitted to
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interview an employee during non-working times or the meal
period on the business premises of the Company.

(2) In the event of a disagreement existing or anticipated
concerning any of the provisions of this Agreement, an ac-
credited representative of the Union, on notifying the Company
or its representative, shall be permitted to enter the business
premises of the Company to view the work the subject of any
such disagreement, but shall not interfere in any way with the
carrying out of such work.

29.—MOTOR VEHICLE ALLOWANCE
Where an employee maintains a motor vehicle and is au-

thorised by the Company to use the vehicle in the performance
of his or her duties, that employee shall be paid in accordance
with the following schedule:
Area and Details Engine Displacement

(in Cubic Centimetres)
Rate per kilometre Over 2600cc Over 1600cc—2600 1600cc & Under

cents p/km cents p/km cents p/km

Metropolitan Area 53.6 47.9 41.6
South West Land Division 54.8 49.1 42.7
North of 23.5 degrees South Latitude 60.1 54.1 47.0

Rest of the State 56.6 50.7 44.0

30.—LONG SERVICE LEAVE
The long service provisions published in Volume 59 of the

Western Australian Industrial Gazette at pages 1 to 6, both
inclusive are hereby incorporated in and shall be deemed to be
part of this Agreement.

31.—SHIFT WORK
(1) Hours of Shifts:

The ordinary hours of work for shift workers shall not
exceed 38 in any week to be worked in shifts not exceed-
ing eight hours (excluding meal breaks) between midnight
on Sunday and 1.00am. on Saturday in accord with
subclauses (1) (b), and (c) of Part I of Clause 11.—Hours.

(2) Definitions:
“Afternoon Shift” means any shift finishing after 6.00

p.m. and at or before 1.00 a.m.
“Day Shift” means any shift finishing after 1.00 p.m.

and at or before 6.00 p.m.
“Night Shift” means any shift finishing after 1.00 a.m.

and at or before 11.00 a.m.
(3) Where any particular process is carried out on shifts other

than day shift and less than five consecutive afternoon or night
shifts are worked on that process, the employees employed on
such afternoon or night shifts shall be paid at overtime rates.

(4) The consecutive sequence of shifts referred to in subclause
(3) of this clause shall not be deemed to be broken by reason
of the fact that work on the process is not carried out on a
Saturday, Sunday or holiday.

(5) The loading on the ordinary rates of pay for shift work
shall be 20% of the ordinary rate prescribed by this Agree-
ment in the case of afternoon shift employees and 25% of the
ordinary rate prescribed by this Agreement in the case of night
shift employees.

(6) The employer shall post in a place readily accessible to
the employees a roster showing the starting and finishing times
of the shifts each week.

(7) Overtime on afternoon shift or night shift shall be calcu-
lated on the rate payable for shift work.

(8) A junior employee under the age of eighteen years shall
not be required to work afternoon shift or night shift without
his/her consent.

(9) An employee shall not work continuous afternoon shift
or night shift unless he or she elects to do so.

32.—PAYMENT OF WAGES
(1) (a) The Company shall pay employees each week either

in cash or by cheque or by credit transfer to a bank, building
society or credit union account in the name of the employee.
The day that the credit transfer is credited to the employee’s
account shall be deemed to be the date of payment.

(b) Payment shall be made within three trading days from
the last day of the pay period and if in cash or by cheque shall
be made during the employee’s ordinary working hours.

(c) The Company shall not change its method of payment to
employees without first giving them at least four weeks’ no-
tice of such change.

(d) No employee shall be required to accept a change in the
method of payment if such change causes hardship.

(2) For the purpose of effecting the rostering off of employ-
ees as provided by this Agreement such wages may be either
for the actual hours worked each week; or an amount being
the calculated weekly average of the wages accruing over the
two or three or four, as the case may be, consecutive weekly
period.

33.—POSTING OF AGREEMENT
The Company shall allow a copy of this Agreement, if sup-

plied by the union to be posted in a place which is easily
accessible to the employees.

34.—STAND DOWN
(1) Notwithstanding the provisions of Clause 21.—Engage-

ment the Company may stand down without pay any employee
who cannot be usefully employed because of any strike, ban,
limitation or restriction on the performance of work by em-
ployees or any union, association or organisation or because
of any break down or failure of the Company’s machinery
which the Company could not reasonably have prevented.

(2) The provisions of subclause (1) of this clause shall not
be applied unless and until the ordinary hours in which the
employee cannot be usefully employed because of a strike,
ban, limitation or restriction on the performance of work or
because of any break down or failure of the employer’s ma-
chinery exceeds four.

35.—COMPASSIONATE LEAVE
(1) An employee shall, on the death within Australia of the

wife, husband, father, mother, grandparent, child or stepchild
of the employee, be entitled to leave up to and including the
day of the funeral of such relation and such leave for the pe-
riod not exceeding the number of hours worked by the
employee in two ordinary working days shall be without de-
duction of pay.

(2) The right to such leave shall be dependent on compli-
ance with the following conditions—

(a) The employee shall give the Company notice of his/
her intention to take such leave as soon as reason-
ably practicable after the death of such relation.

(b) The employee shall furnish proof of such death to
the satisfaction of the Company.

(c) The employee shall not be entitled to leave under
this clause during any period in respect to which he
or she has been granted any other leave.

(3) For the purpose of this clause the word “wife” and “hus-
band” shall not include a wife or husband from whom the
employee is separated, but shall include a person who lives
with the employee as a de-facto wife or husband.

36.—PARENTAL LEAVE
Permanent employees with at least twelve months continu-

ous service shall be entitled to Parental Leave (unpaid
Maternity, Paternity and Adoption Leave and the right to work
Part Time with the consent of the Company) as determined by
the 1990 Parental Leave Test Case (Print J3596).

37.—UNION NOTICE BOARD
The Company shall permit a shop steward or an official of

the Union to post formal Union notices, authorised by the
General Secretary of the union or his nominee upon an appro-
priate notice board.

Any notice posted on a notice board not so signed by the
General Secretary of the Union or his nominee may be re-
moved by the Company.

38.—INTRODUCTION OF CHANGE
(1) Employer’s Duty to Notify

(a) Where the Company has made a definite decision to
introduce major changes in production, program, or-
ganisation, structure or technology that are likely to
have significant effects on employees, the Company
shall notify the employees who may be affected by
the proposed changes and the union.
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(b) “Significant effects” include termination of employ-
ment, major changes in the composition, operation
or size of the Company’s workforce or in the skills
required; the elimination or diminution of job op-
portunities, promotion opportunities or job tenure;
the alteration of hours of work; the need for retrain-
ing or transfer of employees to other work or locations
and restructuring of jobs. Provided that where the
Agreement makes provision for alteration of any of
the matters referred to herein an alteration shall be
deemed not to have significant effect.

(2) Employer’s Duty to Discuss Change
(a) The Company shall discuss with the employees af-

fected and the union inter alia, the introduction of
the changes referred to in subclause (1) hereof, the
effects the changes are likely to have on employees,
measures to avert or mitigate the adverse effects of
such changes on employees and shall give prompt
consideration to matters raised by the employees and/
or their union in relation to the changes.

(b) The discussion shall commence as early as practica-
ble after a definite decision has been made by the
Company to make the changes referred to in
subclause (1) (a) hereof.

(c) For the purpose of such discussion, the Company
shall provide to the employees concerned and their
union, all relevant information about the changes
including the nature of the changes proposed; the
expected affects of the changes on employees and
any other matters likely to effect employees provided
that any employer shall not be required to disclose
confidential information the disclosure of which
would be inimical to the Company’s interests.

39.—SUPERANNUATION
(1) Definitions:

“Fund”: In this clause all reference to “Fund” shall mean
the Clerical Administrative and Related Employees Su-
perannuation Plan.

“Ordinary Time Earnings”: In this clause the term “Or-
dinary Time Earnings” shall mean the base classification
rate, including supplementary payments where appropri-
ate, service pay, in charge rates, shift penalties and (if any)
overaward payments, together with any other all purpose
allowance or penalty payment for work in ordinary time
and shall include in respect to casual employees the ap-
propriate casual loadings as prescribed by this Agreement,
but shall exclude any payment for overtime worked.

“Employees”: In this clause all reference to “Employ-
ees” shall mean employees of the Company whose
employment is regulated by the P&O Cold Storage Ltd
Enterprise Agreement 1996.

“Trustee”: In this clause all reference to “Trustee” shall
mean the Trustee of the Clerical Administrative and Re-
lated Employees Superannuation Plan.

“Approved Superannuation Fund”: In this clause “Ap-
proved Superannuation Fund” shall mean a
superannuation fund which complies with the Occupa-
tional Superannuation Standards Act, 1987.

(2) Quantum:
The Company shall contribute to the Fund with respect

to all eligible employees such an amount as is required
by the Superannuation Guarantee Charge Act 1992 or 6%
of ordinary time earnings, which ever is greater.

(3) Cessation of Contributions:
The obligation of the Company to contribute to the Fund

in respect of an employee shall cease on the last day of
such employee’s employment with the Company.

(4) Casual Employees:
Contributions to the Fund in respect of eligible casual

employees who are employed under the terms of the
Agreement listed in subclause (1) hereof will be propor-
tionate to the hours of work of such employee.

(5) Eligibility:
The Company shall be required to make contributions

in accordance with this clause in respect of each employee

who has been employed by the Company continuously
for a period of eight weeks. Once the employee has com-
pleted the eight week qualifying period he/she shall be
eligible to have contributions to the Fund paid on his/her
behalf from the date of his/her engagement with the Com-
pany.

(6) Employee Contributions:
Employees who may wish to make contributions to the

Fund additional to those being paid by the Company pur-
suant to subclauses (2) or (4), hereof shall be entitled to
authorise the Company to pay into the Fund from the em-
ployee’s wages amounts specified by the employee.

Employees contributions to the Fund requested under
this subclause shall be made in accordance with the rules
of the Fund.

(7) Frequency of Payment:
The Company shall pay such contributions together with

any employee’s deductions to the Fund for pay periods
completed in the month. Provided that payments may be
made at such other times and in such other manner as
may be agreed in writing between the parties from time
to time.

(8) Existing Superannuation Arrangements:
The Company shall not be excluded from this clause

on the basis of existing voluntary superannuation arrange-
ments.

40.—FIRST AID ALLOWANCE
An employee holding either a Red Cross or St. John Senior

First Aid Certificate of at least ‘A’ level who is appointed by
the Company to perform first aid duties shall be paid $7.35
per week in addition to the employee’s ordinary rate.

41.—TRADE UNION TRAINING LEAVE
(1) Subject to this clause two union delegates shall be al-

lowed up to five days leave with pay each, annually, to attend
trade union training courses authorised by the Shop, Distribu-
tive and Allied Employees’ Association of Western Australia.
The entitlement to Trade Union Training Leave will not accu-
mulate from year to year.

(2) The union will provide the company with one month’s
notice (or such lesser time as may be agreed between the par-
ties) of the dates on which such courses are to be held and
leave will be granted to the union delegate or delegates to at-
tend courses provided that, unless there is agreement between
the parties to the contrary, no courses will be scheduled in the
months of December or January, in the week before or the
week after Easter; or the week preceding a half yearly stocktake.

(3) Each employee on leave in accordance with this clause
shall be paid all ordinary time earnings which normally be-
come due and payable during the period of leave. Ordinary
time earnings shall be as defined in Clause 39 (1) of this Agree-
ment.

(4) Leave granted will not incur any additional payment to
the extent that the course attended coincides with any other
period of paid leave granted pursuant to this Agreement.

(5) Leave granted pursuant to this clause shall count as serv-
ice for all purposes of the Agreement.

(6) On the completion of the course the employee shall, upon
request, provide the Company proof satisfactory to the Com-
pany of his or her attendance at the course. The Company shall
not be required to make payment for any period of leave granted
that is not utilised in the attendance at a course unless the
employee can substantiate that the failure to attend the course
was due to the taking of paid leave otherwise authorised by
this Agreement.

42.—DISPUTE SETTLEMENT PROCEDURE
(1) Any dispute arising from this Agreement shall be dealt

with in accordance with the following procedure:
(a) The matter shall first be discussed between the em-

ployee affected and the appropriate supervisor.
(b) If not settled the matter shall be discussed between

the employee, an accredited representative of the
union and the warehouse manager or other appropri-
ate representative of the Company.
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(c) If not settled the matter shall be discussed between a
senior official of the union and an appropriate repre-
sentative of the Company.

(2) A time limit of two working days will apply to each step
of the procedure set out in subclause (1) hereof.

(3) While the matter in dispute is being discussed in accord-
ance with the grievance procedure work shall continue and
the status quo as applying before the dispute shall be main-
tained. No party shall be prejudiced in relation to the final
settlement by the continuance of work in accordance with this
clause.

(4) It will be open to either party at any time to seek the
assistance of the Western Australian Industrial Relations Com-
mission in resolving any dispute.

43.—LOADING AND UNLOADING TRUCKS
(1) Truck drivers may assist storepersons in the loading of

stock for delivery to Woolworths, Hungry Jacks or KFC.
(2) Truck drivers may assist storepersons in the unloading

of empty pallets or in the unloading of loose loaded cargo.
(3) For the purpose of this clause, access by truck drivers to

the company’s premises shall be restricted to the yard and des-
ignated parts of the dock.

44.—CONSULTATIVE COMMITTEE
(1) A consultative committee comprised of management staff

and employees shall be established.
(2) The number of management representatives on the con-

sultative committee shall not exceed the number of employee
representatives.

(3) Employee representatives shall include the shop stew-
ards and other representatives of various sections as required
provided that such representatives shall be selected by and
may be removed by the employees.

(4) The consultative committee shall not be involved in the
negotiation of Enterprise Agreements.

(5) The consultative committee may examine means of im-
proving training and productivity provided that any changes
to work practices or improvements in productivity may be used
to justify additional wage claims in future Enterprise Agree-
ments.

(6) The consultative committee may be used to gauge em-
ployee attitudes towards or to assess the viability of incentives
or alternate rostering arrangements.

(7) Consultative Committee deliberations may result in rec-
ommendations to the parties. Such recommendations shall in
no way bind the parties.

45.—LEAVE RESERVED
(1) Leave is Reserved during the life of this Agreement to

further negotiate and, subject to agreement, vary this Agree-
ment with respect to:

(i) The introduction of paid family leave.
(ii) The fund to which superannuation contributions are

paid.

46.—SIGNATORIES
Representatives of the parties to this Agreement, P&O Cold

Storage Ltd and the Shop, Distributive and Allied Employees’
Association of Western Australia have signed this clause indi-
cating their agreement.

.................Signed............... for and on behalf of P&O Cold
Storage Ltd

.................Signed.............. for and on behalf of the Shop,
     JOSEPH BULLOCK Distributive and Allied

Employees’ Association of
Western Australia

P.D.W. HOME IMPROVEMENTS (SUPPORTED
WAGE) ENTERPRISE AGREEMENT 1996.

No. AG 44 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

PDW Home Improvements.

No. AG 44 of 1997.

P.D.W. Home Improvements (Supported Wage) Enterprise
Agreement 1996.

COMMISSIONER P E SCOTT.

26 March 1997.
Order.

HAVING heard Mr G Giffard on behalf of the Applicant and
Mr P Williamson on behalf of the Respondent and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders:

THAT the P.D.W. Home Improvements (Supported
Wage) Enterprise Agreement 1996 in the terms of the fol-
lowing schedule be registered on the 5th day of March
1997.

(Sgd.) P. E. SCOTT,    
[L.S.] Commissioner.

———

Schedule.
P.D.W. Home Improvements (Supported Wage) Enterprise

Agreement 1996

1.—TITLE
1.1 This agreement shall be known as the P.D.W. Home

Improvements (Supported Wage) Enterprise Agreement, 1996.

2.—TABLE OF CONTENTS
1. Title
2. Table of Contents
3. Area, Incidence and Parties Bound
4. Date and Period of Operation
5. Relationship to Parent Award
6. Dispute Settlement Procedures
7. Supported Wage System
8. Signatories

3.—AREA, INCIDENCE AND PARTIES BOUND
3.1 This agreement shall be binding upon the Western

Australian Builders’ Labourers, Painters and Plasterers Union
of Workers (the “Union”), its officers and members, and P.D.W.
Home Improvements located at Unit 6, 15 Elmsfield Road,
Midvale, and one employee who is eligible to be paid under
the Supported Wage System, whether a member of the Union
or not.

4.—DATE AND PERIOD OF OPERATION
4.1 This Agreement shall take effect from 3 February 1997,

and shall remain in force for twelve months.

5.—RELATIONSHIP TO PARENT AWARD
5.1 The terms and conditions of this Agreement shall be read

and interpreted in conjunction with the Building Trades Award
1968 (the “Award”) and where there is any inconsistency
between this agreement and the Award then this agreement
shall operate and prevail to the extent of any inconsistency.

6.—DISPUTE SETTLEMENT PROCEDURES
6.1 When a question, dispute or difficulty arises, it shall be

resolved in accordance with the provisions of the dispute
settlement procedures of the Award.

7.—SUPPORTED WAGE SYSTEM
7.1 Subject to the provisions of this clause the employer and

the employee meeting the eligibility criteria may reach
agreement to be paid under the Supported Wage System in
accordance with this agreement.
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7.2 Definition
This clause defines the conditions which will apply to

employees who because of the effects of a disability are eligible
for a supported wage under the terms of this agreement. In the
context of this clause, the following definitions will apply—

1) “Supported Wage System” means the Common-
wealth Government system to promote employment
for people who cannot work at full award wages be-
cause of a disability, as documented in “(Supported
Wage System: Guidelines and Assessment Process)”.

2) “Accredited Assessor” means a person accredited by
the management unit established by the Common-
wealth under the Supported Wage System to perform
assessment of an individual’s productive capacity
within the Supported Wage System.

3) “Disability Support Pension” means the Common-
wealth pension scheme to provide income security
for persons with a disability as provided under the
Social Security Act 1991, as amended from time to
time, or any successor to that scheme.

4) “Assessment Instrument” means the form provided
for under the Supported Wage System that records
the assessment of the productive capacity of the per-
son to be employed under the Supported Wage
System.

7.3 Eligibility Criteria
Employees covered by this Clause will be those who are

unable to perform the range of duties to the competence level
required within the class of work for which the employee is
engaged under this agreement, because of the effects of a
disability on their productive capacity and who meet the
impairment criteria for receipt of a Disability Support Pension.

(The clause does not apply to any existing employee who
has a claim against the employer which is subject to the
provisions of workers’ compensation legislation or any
provision of this agreement relating to the rehabilitation of
employees who are injured in the course of their current
employment).

(The agreement does not apply to employers in respect of
their facility, program, undertaking, service or the like which
receives funding under the Disability Services Act 1986 and
fulfils the dual role of service provider and sheltered employer
to people with disabilities who are in receipt of or eligible for
a Disability Support Pension, except with respect to an
organisation which has received recognition under Section 10
or Section 12A of the Act, or if a part only has received
recognition, that part).

7.4 Supported Wage Rates
Employees to whom this clause applies shall be paid the

applicable percentage of the rate of pay prescribed by this
agreement for the class of work which the person is performing
according to the following schedule:

Assessed Capacity % of Prescribed Award Rate
10%* 10%
20% 20%
30% 30%
40% 40%
50% 50%
60% 60%
70% 70%
80% 80%
90% 90%

(Provided that the amount payable shall not be less than
$45.00 per week).

* Where a person’s assessed capacity is ten percent, they
shall receive a high degree of assistance and support.

7.5 Assessment of Capacity
For the purpose of establishing the percentage of the award

rate to be paid to an employee under this agreement, the
productive capacity of the employee will be assessed in
accordance with the Supported Wage System and documented
in an assessment instrument by either—

1) The employer and the union, in consultation with
the employee or, if desired by any of these;

2) in addition to the above, an accredited Assessor from
a panel agreed by the parties to the agreement and
the employee.

7.6 Lodgement of Assessment Instrument
1) All assessment instruments under the conditions of

this clause, including the appropriate percentage of
the award rate to be paid to the employee, shall be
lodged by the employer with the Registrar of the In-
dustrial Relations Commission.

2) All assessment instruments shall be agreed and signed
by the parties to the assessment, provided that where
the union is not a party to the assessment, it shall be
referred by the Registrar to the union by certified
mail and shall take effect unless an objection is noti-
fied to the Registrar within ten working days.

7.7 Review of Assessment
The assessment of the applicable percentage will be subject

to annual review or earlier on the basis of a reasonable request
for such a review. The process of review shall be in accordance
with the procedures for assessing capacity under the Supported
Wage System.

7.8 Other Terms and Conditions of Employment
Where an assessment has been made, the applicable

percentage shall apply to the wage rate only. Employees
covered by the provisions of the clause will be entitled to the
same terms and conditions of employment as all other
employees covered by this agreement paid on a pro rata basis,
except for expense-related payments/allowances.

7.9 Workplace Adjustment
An employer wishing to employ a person under the

provisions of this clause shall take reasonable steps to make
changes in the workplace to enhance the employee’s capacity
to do the job. Changes may involve re-design of job duties,
working time arrangements and work organisation in
consultation with other employees in the area.

8.—SIGNATORIES
This Agreement is made at Perth on this the 30 day of Jan

1997.
SIGNED for and on behalf of
P.D.W. Home Improvements
in the presence of:
(signed) (signed)
Witness Representative
Natalie Scott Paul D Williamson
Name (please print) Name (please print)

SIGNED for and on behalf of
Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers in the presence of:

COMMON SEAL
(signed) (signed)
Witness Kevin Reynolds

Secretary
Leonie Dowden
Name (please print)
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PIONEER CONCRETE CEMENT TANKER
DRIVERS AGREEMENT 1997

No. AG 42 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Pioneer Concrete (WA) Pty Ltd
and

Transport Workers’ Union of Australia, Industrial Union of
Workers, Western Australian Branch.

No. AG 42 of 1997.
Pioneer Concrete Cement Tanker Drivers Agreement 1997

COMMISSIONER P E SCOTT.
18 March 1997.

Order.
HAVING heard Mr J Uphill on behalf of the Applicant and
Ms R McGinty on behalf of the Respondent the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders:

1. THAT the Pioneer Concrete Cement Tanker Drivers
Agreement 1997 in the terms of the following Sched-
ule be registered with effect from the beginning of
the pay period commencing on or after the 24th Feb-
ruary 1997.

2. THAT the Pioneer Concrete Cement Tanker Drivers
Agreement 1995, No. AG 17 of 1995 be cancelled.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Schedule.
This Enterprise Agreement is made on the 17th day of Janu-

ary 1997 between:
PIONEER CONCRETE (WA) PTY LTD of 123

Burswood Road, Burswood, WA, (hereinafter referred to
as “the Company’) of the one part; and

THE TRANSPORT WORKERS UNION OF AUS-
TRALIA, WA BRANCH of 82 Beaufort Street, Perth,
WA, (on behalf of the employees of the Company) of the
other part.

THE PARTIES HERETO HEREBY AGREE as follows:
1. TITLE

This Agreement shall be known as the “Pioneer Con-
crete Cement Tanker Drivers Agreement 1997”.

2. SCOPE AND STATUS
2.1 This Agreement applies to all employees of

Pioneer Concrete (WA) Pty Ltd employed
pursuant to the provisions of the Transport
Workers (General) Award. There are approxi-
mately 3 employees covered by this
Agreement.

2.2 Where the provisions of this Agreement and
the Award are inconsistent then the provisions
of this Agreement shall prevail.

3. EXISTING FLEXIBLE WORK PRACTICES
The parties agree that the existing flexible work prac-
tices of which the Company has the benefit shall
continue.
Those practices are:

3.1 Flexibility in the taking of R.D.O.s, ie. to co-
incide where possible with maintenance
downtime.

3.2 The existing flexibility in spread of hours be
maintained having regard for the needs of de-
livery schedules and the time of the year.

4. ROUTINE MAINTENANCE
The performance of routine non-expert truck main-
tenance which shall include but is not limited to
cleaning the vehicle and checking the fluids and other
matters contained in the drivers day sheet.

5. PRODUCTIVITY LEVELS
The employees agree to commit to maintain to the
best of their ability the existing levels of productiv-
ity.
These levels are to be continuously monitored and
discussed at each Consultative Committee Meeting.

6. HEALTH & SAFETY
The parties acknowledge and accept the intention of
the Company to improve its health and safety per-
formance. To assist with this improvement the
employees agree to commit to continuously improve
their own health and safety performance in the
workplace.
All safety equipment to be supplied by the Company
and worn by employees as necessary.

7. INDUCTION
All new employees to participate in the Company
employee induction process.

8. MINIMUM BREAK
When overtime is worked it shall, wherever practi-
cal, be arranged for employees to have at least eight
(8) consecutive hours break between the work of suc-
cessive days. When this is not possible then
employees will be paid at the rate of double time
until an eight (8) hour break can be taken.

9. DISPUTE SETTLEMENT PROCEDURES
A procedure for the avoidance and settlement of in-
dustrial disputes shall apply to all operations covered
by this Agreement.
The objectives of the procedure are to prevent dis-
putes and to promote the resolution of disputes by
measures based on consultation, co-operation and
discussion; to reduce the level of industrial confron-
tation; and to avoid interruption to the performance
of work and the consequential loss of production and
wages.
The following principles shall apply:

9.1 A procedure involving the following three se-
quential stages of discussion/negotiation shall
apply. These are:
9.1.1 discussions between the employee/s

concerned and at his/her request the
union shop steward, delegates, and the
immediate supervisors; and, in the
event of the issue not being resolved

9.1.2 discussions involving the employee/s,
the shop steward/s and more senior
management; and, in the event of the
issue not being resolved

9.1.3 involving representatives from the
State Branch of the union/s concerned
and the nominated employer repre-
sentatives.

There shall be an opportunity for any party to
raise the issue to a higher stage and status quo
remains until all avenues are exhausted.

9.2 There shall be a commitment by the parties to
achieve adherence to this procedure. This
should be facilitated by the earliest possible
advice by one party to the other of any issue
or problem which may give rise to a griev-
ance or dispute.

9.3 Throughout all stages of the procedure all rel-
evant facts shall be clearly identified and
recorded.

9.4 Sensible time limits shall be allowed for the
completion of the various stages of the dis-
cussions. At least seven days should be allowed
for all stages of the discussions to be final-
ised.

9.5 Emphasis shall be placed on a negotiated set-
tlement. However, if the negotiation process
is exhausted without the dispute being re-
solved, the parties shall jointly or individually



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.932

refer the matter to the West Australian Indus-
trial Relations Commission for assistance in
resolving the dispute.

9.6 In order to allow for the peaceful resolution of
grievances the parties shall be committed to
avoid stoppages of work, lock-outs or any
other bans or limitations on the performance
of work while the procedures of negotiation
and conciliation are being followed and status
quo shall apply.

9.7 The Company shall ensure that all practices
applied during the operation of the procedure
are in accordance with safe working practices
and consistent with established custom and
practice at the workplace.

10. LUNCH BREAK
A flexible lunch break arrangement will apply, ie.
employees will take their half hour lunch break when
appropriate so as not to cause interruptions to deliv-
ery schedules. Under this clause employees will go
onto overtime rates after they have completed eight
(8) hours.
However if because of the workload a driver is un-
able to take his lunch break, then at the end of the 8
hour shift a half hour will be paid at overtime rates if
the time card is endorsed “No Lunch”.

11. FLEXIBLE START
Employees will be required to start work at any time
between the hours of 5.00am and 7.00am. This flex-
ibility in starting time will be implemented by a
process of consultation having regard to the needs of
the plant concerned and the time of year.

12. NO FURTHER CLAIMS
There shall be no further claims during the life of
this Agreement except for:
12.1 increases flowing from National Wage Case

decisions which are expressed to apply to En-
terprise Agreements.

12.2 site allowances, site conditions and produc-
tivity increases which are recoverable from the
Principal and which are applicable across the
transport industry.

13. WAGE INCREASES
13.1 Wages shall be increased by 6% effective from

18th January 1997 to $500.61 per 38 hours.
13.2 Wages shall be increased by a further 6% ef-

fective from 18th January 1998 to $530.65 per
38 hours.

14. TERM
This Agreement has a term of two (2) years.

SIGNED for and on ) COMMON SEAL
behalf of PIONEER ) ________________________
CONCRETE (WA) )                     (signed)
PTY LTD in the )
presence of— )
_________________
          (signed)

SIGNED for and on ) COMMON SEAL
behalf of THE TRANSPORT ) _______________
WORKERS UNION OF )            (signed)
AUSTRALIA, WA )
BRANCH in the presence of— )
_________________
          (signed)

PIONEER CONCRETE HERNE HILL
QUARRY OPERATION 1996 REDUNDANCY

AGREEMENT 1996
No. AG 1 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Pioneer Concrete (WA) Pty Ltd

and

The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers And Others.

No. AG 1 of 1997.

Pioneer Concrete Herne Hill Quarry Operation 1996
Redundancy Agreement 1996.

COMMISSIONER P E SCOTT.

18 March 1997.

Order.
HAVING heard Ms J L Dowling on behalf of the Applicant
and Mr D Bartlem on behalf of The Australian Workers’ Un-
ion, West Australian Branch, Industrial Union of Workers, Ms
R McGinty for the Transport Workers’ Union of Australia,
Industrial Union of Workers, West Australian Branch and Mr
G Sturman for The Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union of Workers Western
Australian Branch, and by consent, the Commission, pursuant
to the powers conferred on it under the Industrial Relations
Act, 1979, hereby orders:

THAT the Pioneer Concrete Herne Hill Quarry Opera-
tion 1996 Redundancy Agreement 1996 in the terms of
the following schedule be registered on the 23rd day of
January 1997.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.

Western Australian Industrial Relations Commission.

Industrial Relations Act 1979.

S.41 Application for Agreement

between

PIONEER CONCRETE (WA) PTY LTD

and

Australian Workers Union, West Australian Branch,
Industrial Union of Workers

Transport Workers Union of Australia Industrial Union of
Workers Western Australian Branch

Automotive, Food, Metals, Engineering, Printing & Kindred
Industries Union—Western Australian Branch

1.—TITLE
This Agreement shall be known as the Pioneer Concrete

Herne Hill Quarry Operation 1996 Redundancy Agreement.

2.—ARRANGEMENT
Subject Matter Clause
Title 1
Arrangement 2
Avoiding Retrenchment/Alternative
Employment 7

Counselling 11
Definitions 6
Dispute Resolution Procedure 13
Medical Examination 12
Notice of Redundancy/Retrenchment 8
Parties Bound 3
Relationship to Parent Awards 4
Severance Payments 9
Selection Criteria 10
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Signatories—Company and Union
Representatives 14

Term of Agreement 5

3.—PARTIES BOUND
This Agreement shall be binding on:

a) Pioneer Concrete (WA) Pty Ltd ACN 008 689 781
(“the Company”).

b) Australian Workers Union West Australian Branch,
Industrial Union of Workers.
Transport Workers Union of Australia Industrial Un-
ion of Workers Western Australian Branch.
Automotive, Food, Metals, Engineering, Printing &
Kindred Industries Union—Western Australian
Branch

c) All employees of the Company who are employed at
the Company’s Herne Hill Quarry operations,
Neuman Road, Herne Hill or employed at Red Hill
Quarry operation, Lot 11 Toodyay Road, Red Hill.

d) Upon registration this agreement shall cover an esti-
mated twenty (20) employees.

4.—RELATIONSHIP TO PARENT AWARDS
This Agreement shall be used and interpreted wholly in con-

nection with the following Awards:
1) Quarry Workers Award No. 13 of 1968
2) Transport Workers (General) Award No. 10 of 1961
3) Metal Trades (General) Award 1966 No. 13 of 1966

Where there is any inconsistency between this Agreement
and the Awards, this Agreement shall prevail to the extent of
any inconsistency.

5.—TERM OF AGREEMENT
This Agreement shall be for a term of three (3) years, effec-

tive from the date of its registration in the Western Australian
Industrial Relations Commission.

6.—DEFINITIONS
6.1 “Redundancy” means an employment situation arising

a) Where the work available for an employee is expected
to cease as a consequence of:

i) the application of technological change
ii) rationalisation of the Company’s existing op-

erations
iii) re-organisation, re-structure or merger of the

Company
iv) the requirements of the Company for employ-

ees to carry out work of a particular kind
having ceased or expected to cease

v) the Company ceasing, modifying or intending
to cease or modify any of its businesses

or
b) due to other circumstances in which the Company

decides to dispense with an employee’s services other
than in the normal course of business or as provided
in clause 7 of this Agreement.

but
c) does not include the situation where, as a consequence

of a transfer of business by Pioneer Concrete (WA)
Pty Ltd to another company, an employee has ac-
cepted a contract of employment on substantially the
same terms as the existing contract and providing
for continuity of service for determination of future
entitlements.

6.2 “Retrenchment” means the termination of employment
by the Company of an employee whose services have become
redundant.

6.3 “Weekly earnings”—base rate of pay arising out of en-
terprise agreements.

7.—AVOIDING RETRENCHMENT/ALTERNATIVE
EMPLOYMENT

The Company recognises that retrenchment of an employee
is the last resort after all alternative avenues of employment
have been exhausted.

The Company will use its best endeavours to find suitable
alternative employment for an employee whose job has be-
come redundant.

An employee whose job has become redundant may be of-
fered alternative employment and agrees to undergo a 3 month
trial to determine the suitability of the position. The employee
shall not refuse any reasonable offer provided that the weekly
earnings which applied prior to the offer being made are main-
tained for 12 months.

Should there be any dispute in relation to the new position
then the matter shall be dealt with in accordance with the dis-
pute resolution procedures as included in this Agreement.

This agreement shall not apply where the Company termi-
nates a person’s employment as a consequence of conduct that
justifies dismissal including malingering, neglect of duty, in-
efficiency or misconduct.

8.—NOTICE OF REDUNDANCY/RETRENCHMENT
The Company shall advise affected employees and the par-

ties to this Agreement as soon as a decision is made to effect
redundancies of the anticipated date on which the employee is
to be given formal notice of redundancy.

8.1 Period of Notice. An employee shall be given notice of
termination as prescribed in the Workplace Relations Act 1996.

9.—SEVERANCE PAYMENTS
Retrenched employees shall receive the following severance

payments
i. Redundancy payments: 3 weeks per completed year

of service to a maximum of 104 weeks weekly earn-
ings, based on weekly earnings.

ii. Ex-gratia payment: 8 weeks pay based on weekly
earnings.

iii. Sick Leave: all accumulated sick leave to be paid
out.

iv. Long Service Leave: payment of pro-rata long serv-
ice leave after 1 years se.-vice.

v. RDO’S: payment of accumulated Rostered Days Off.

10.—SELECTION CRITERIA
The Company shall determine which positions are to be-

come redundant based on the circumstances which apply at
the time.

The Company shall ask for expressions of interest for vol-
unteers for redundancy and shall determine on the basis of the
person’s skills, and abilities and the Company’s needs which
of the volunteers should be offered redundancy.

In the event that there are insufficient volunteers the Com-
pany reserves the right to select employees for retrenchment
based upon the skills and abilities of the employees and the
Company needs.

Should any employee consider that they have been treated
unfairly in the selection process then they may use the dispute
resolution mechanism as included in this Agreement.

11.—COUNSELLING
The Company shall provide suitable financial, job and per-

sonal counselling to those employees wishing it. There will be
no cost to the employee for the provision of such services.

12.—MEDICAL EXAMINATION
The Company will arrange for all retrenched employees to

have a compulsory comprehensive medical examination in-
cluding audiometric testing at the Company’s expense prior to
termination. Such medical reports shall be made freely avail-
able to the employee concerned.

13.—DISPUTE RESOLUTION PROCEDURE
The following procedure is to be followed by the parties at

Herne Hill Quarry and Red Hill Quarry in connection with
questions, disputes or difficulties arising under this Agreement:

a) The matter shall first be discussed by the employee
or shop steward with their supervisor.

b) If not settled, the matter shall be discussed between
the accredited union representative and the other ap-
propriate officer of the employer.
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c) If not settled, the entire dispute shall be documented,
and then further discussions between the Union Sec-
retary or other appropriate official of the Union, and
the appropriate representative of the employer.

d) If the matter is still not settled it shall be submitted
to the Western Australian Industrial Relations Com-
mission.

e) Throughout the above procedures, work shall con-
tinue normally, on the understanding that there is to
be no other action, including strikes, work bans, nor
variations to work practices.

f) It is understood that reasonable time be given for
each of stages (a) to (d) to be finalised.

14.—SIGNATORIES—COMPANY AND UNION
REPRESENTATIVES

The following signatories are authorised to sign this Agree-
ment on behalf of the respective organisations party to this
Agreement

THE COMMON SEAL of PIONEER
CONCRETE ) Common Seal
(WA) PTY LTD )
A.C.N. 008 689 781 ) (signed)
hereto affixed by authority of the Directors ) .............................
in the presence of. )
  (signed)
..........................................................

Signed:  (signed)                                                          
P. HOGAN
Divisional Manager Quarries—Pioneer
Concrete (WA) Pty Ltd

Date: 20.11.96

Signed:  (signed)                        Common Seal            
on behalf of
The Australian Workers Union—West
Australian Branch, Industrial Union of
Workers

Date: 6/12/96

Signed:  (signed)                        Common Seal            
on behalf of
The Transport Workers Union, Industrial
Union of Workers, Western Australian Branch

Date: 11/12/96

Signed:  (signed)                        Common Seal            
on behalf of
The Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union—
Western Australian Branch

Date: 18/12/96

PIONEER CONCRETE (WA) PTY LTD BUNBURY
QUARRY (ENTERPRISE BARGAINING)

AGREEMENT 1996
No. AG 16 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Pioneer Concrete (WA) Pty Ltd
and

The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers.

No. AG 16 of 1997.

Pioneer Concrete (WA) Pty Ltd Bunbury Quarry (Enterprise
Bargaining) Agreement 1996

COMMISSIONER P E SCOTT.
18 March 1997.

Order.
HAVING heard Ms J L Dowling on behalf of the Applicant
and Mr M  Lourey on behalf of The Australian Workers’ Un-
ion, West Australian Branch, Industrial Union of Workers and

by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Pioneer Concrete (WA) Pty Ltd Bunbury
Quarry (Enterprise Bargaining) Agreement 1996 in the
terms of the following Schedule be registered on the 11th
day of February 1997.

This Agreement replaces Agreement No. AG 106 of
1995.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Enterprise Agreement shall be referred to as the Pio-

neer Concrete (WA) Pty Ltd Bunbury Quarry (Enterprise
Bargaining) Agreement 1996.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Scope and Parties to this Agreement
4. Relationship to Parent Awards
5. Single Bargaining Unit
6. Aims and Objectives of the Agreement
7. Wages
8. Agreed Productivity Improvements
9. Measuring Productivity Improvements

10. Meal Allowance
11. Commitments
12. Term of Agreement
13. Dispute Resolution Procedure
14. No Further Claims
15. Not to be Used As A Precedent
16. Signatories to the Agreement

3.—SCOPE AND PARTIES TO THIS AGREEMENT
(1) This Agreement shall apply to and be binding on Pioneer

Concrete (WA) Pty Ltd (“the Company”) and all the employ-
ees engaged in or in connection with the Company’s Bunbury
Quarry operations. Upon registration, the terms of the Agree-
ment shall be binding upon an estimated seven (7) employees.

(2) This Agreement shall also be binding upon the Austral-
ian Workers’ Union, Australian Branch, Industrial Union of
Workers (AWU.).

(3) The parties will oppose any applications by other parties
to be joined to this Agreement.

4.—RELATIONSHIP TO PARENT AWARDS
(1) This agreement shall be used and interpreted wholly in

connection with the Quarry Workers Award No. 13 of 1968.
(2) Where there is any inconsistency between this Agree-

ment and the Awards, this Agreement shall prevail to the extent
of any inconsistency.

5.—SINGLE BARGAINING UNIT
(1) In accordance with the State Wage Decision in January

1992 (72 WAIG 191) the employees and the Company have
formed a Single Bargaining Unit in respect to the Bunbury
Quarry operations.

(2) The Single Bargaining Unit will ensure that the frame-
work of this Enterprise Agreement is adhered to by regularly
conferring with management through the meeting of the Con-
sultative Committee.

(3) The Single Bargaining Unit will assist in the implemen-
tation of measures that are designed to improve the efficiency
and productivity of the Enterprise that have been agreed to by
the parties.

6.—AIMS AND OBJECTIVES OF THE AGREEMENT
(1) The purpose of entering into an Enterprise Bargaining

Agreement is to increase the productivity, efficiency and flex-
ibility of the Bunbury Quarry to ensure Pioneer Concrete
remains competitive within the quarrying industry.

(2) Pioneer Concrete remains committed to the continual
training of all quarry personnel so that their skills base can be
enhanced, and to provide an environment in which. these new
skills can be utilised and recognised to the satisfaction of indi-
vidual employees.
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(3) Furthermore, the Company recognises the need to im-
prove occupational health and safety for all employees and is
therefore committed to the development and implementation
of health and safety initiatives. This Agreement provides for
the participation of all employees in these initiatives in order
that the quarry will become a safer working environment.

7.—WAGES
(1) The wage rates to apply pursuant to this Agreement are

as follows:
Award Level Current Rate 7% Increase on 5% Increase on

and from 2.10.96 and from 1.10.97
Quarry Workers 5 437.28 467.89 489.75

4 453.45 485.19 507.86
3 471.01 510.04 533.87
2 482.22 515.98 540.09
1 487.41 521.53 545.90

(2) The rates prescribed in this clause are inclusive of all
industry allowances.

8.—AGREED PRODUCTIVITY IMPROVEMENTS
(1) Electronic Funds Transfer
It is agreed that all wages for all employees will be paid by

the electronic funds transfer into the employee’s nominated
financial institution account.

(2) Use of Staff Personnel
(a) Staff personnel will be allowed to operate any plant

or machinery for the purpose of optimising produc-
tivity and efficiency. This would only apply in
situations of employee absenteeism or to relieve em-
ployees during rest periods and meal breaks.

(b) It is not the intention of the Company to reduce ordi-
nary or overtime earnings for employees, however
the parties acknowledge the importance of keeping
plant and machinery working within the scope of op-
erating hours.

(3) Immediate Starts
a) The employees will ensure that they are on their ma-

chines or at their place of work by their designated
start times.

b) The Company may require two employees to start
work half an hour earlier to ensure the preparations
of machines and plant for a prompt start.

(4) Annual Leave
Accrual of annual leave will be reduced to ten (10) days or

less within each anniversary date of this Agreement taking
effect.

Notwithstanding this, on the occasion of a written leave ap-
plication submitted prior to the anniversary date of this
Agreement in any year the total accrual of ten days may be
extended.

(5) Absence Through Sickness
a) The Consultative Committee has agreed that Man-

agement/Employees work together to achieve a
significant reduction in absenteeism through sick-
ness.

b) A target of 6 days (per single/double sickness days)
has been agreed by the committee, whereby employ-
ees commit to achieving this target.

c) Normal award provisions will apply in that any em-
ployee will be required to produce a doctors
certificate after having had 2 days off in the 12 months
period with no certificate. Genuine sickness (e.g.
broken arm) would not be included in this annual
target of 6 days.

(6) Occupational Health and Safety
The parties to this Agreement recognise the need to improve

the occupational health and safety of the workplace, by main-
taining lost time injuries at 0 per year through the
implementation of health and safety improvement programs.

9.—MEASURING PRODUCTIVITY IMPROVEMENTS
The parties to this Agreement are committed to improving

productivity over the life of this Agreement to aim to achieve
a minimum of 14.5 tonne per man hour.

This will be achieved through the successful implementa-
tion of Clause 8.—Agreed Productivity Improvements, of this
Agreement.

10.—MEAL ALLOWANCE
(1) All full time employees will receive a weekly meal al-

lowance of $40.00 in lieu of all other meal allowances,
providing a full week has been worked. This would include
Public Holidays and certified sick leave.

(2) This would not be paid during periods of annual leave or
workers compensation.

11.—COMMITMENTS
The Company recognises that employee contribution is es-

sential to improve performance and therefore accepts those
commitments by employees to work towards agreed targets as
sincere and in the overall interest of increasing productivity
and efficiency for the collective benefit of the Company and
its workforce.

Furthermore, the Company maintains a commitment to multi-
skilling and training so that employees can improve their skills
base, develop a career within the mining industry and have
greater job satisfaction.

All employees agree to carry out any tasks which may or
may not involve use of tools, plant and equipment, within their
skills, competency or training as directed by the Company.

12.—TERMS OF AGREEMENT
This Agreement shall remain in force for two (2) years from

1st October 1996.

13.—DISPUTE RESOLUTION PROCEDURE
The following procedure is to be followed by the parties at

Bunbury Quarry in connection with questions, disputes or dif-
ficulties arising under this Agreement:

a) The matter shall first be discussed by the employee
or shop steward with his foreman or supervisor.

b) If not settled, the matter shall be discussed between
the accredited union representative and the other ap-
propriate officer of the employer.

c) If not settled, the entire dispute shall be documented,
and then further discussions between the Union Sec-
retary or other appropriate official of the Union, and
the appropriate representative of the employer.

d) If the matter is still not settled it shall be submitted
to the Western Australian Industrial Relations Com-
mission.

e) Throughout the above procedures, work shall con-
tinue normally, on the understanding that there is to
be no other action, including strikes, work bans, nor
variations to work practices.

f) It is understood that reasonable time be given for
each of stages (a) to (d) to be finalised.

14.—NO FURTHER CLAIMS
It is a condition of this Agreement that the parties will not

seek- any further claims, with respect to wages and working
conditions, unless they are consistent with the State Wage Case
Principles.

15.—NOT TO BE USED AS A PRECEDENT
It is a condition of this Agreement that the parties will not

seek to use the terms contained herein as an example or prec-
edent for other Enterprise Agreements whether they involve
Pioneer Concrete (WA) Pty Ltd or not.

16.—SIGNATORIES TO THE AGREEMENT
THE COMMON SEAL of PIONEER CONCRETE (WA)

PTY LTD A. C. N. 008 689 781 hereto affixed by authority of
the Directors in the presence of:

Common Seal
signed
................................................
signed
................................................
Common Seal
signed
................................................
On behalf of The Australian Workers Union, West Austral-

ian Branch, Industrial Union of Workers (AWU)
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PIONEER CONCRETE (WA) PTY LTD BYFORD
QUARRY (ENTERPRISE BARGAINING)

AGREEMENT 1996
No. AG 17 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Pioneer Concrete (WA) Pty Ltd

and

The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers and Others.

No. AG 17 of 1997.

Pioneer Concrete (WA) Pty Ltd Byford Quarry (Enterprise
Bargaining) Agreement 1996.

COMMISSIONER P.E. SCOTT.

18 March 1997.

Order.
HAVING heard Ms J L Dowling on behalf of the Applicant
and Mr M Lourey on behalf of The Australian Workers’ Un-
ion, West Australian Branch, Industrial Union of Workers and
Ms R McGinty on behalf of the Transport Workers’ Union of
Australia, Industrial Union of Workers, WA Branch and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Pioneer Concrete (WA) Pty Ltd Byford
Quarry (Enterprise Bargaining) Agreement 1996 in the
terms of the following Schedule be registered on the 11th
day of February 1997.

This Agreement replaces Agreement No. AG 107 of 1995.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Enterprise Agreement shall be referred to as the Pio-

neer Concrete (WA) Pty Ltd Byford Quarry (Enterprise
Bargaining) Agreement 1996.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Scope and Parties to this Agreement
4. Relationship to Parent Awards
5. Single Bargaining Unit
6. Aims and Objectives of the Agreement
7. Wages
8. Agreed Productivity Improvements
9. Measuring Productivity Improvements

10. Meal Allowance
11. Commitments
12. Term of Agreement
13. Dispute Resolution Procedure
14. No Further Claims
15. Not To Be Used As A Precedent
16. Signatories to the Agreement

3.—SCOPE AND PARTIES TO THIS AGREEMENT
(1) This Agreement shall apply to and be binding on Pioneer

Concrete (WA) Pty Ltd (“the Company’) and all the employ-
ees engaged in or in connection with the Company’s Byford
Quarry operations. Upon registration, the terms of the Agree-
ment shall be binding upon an estimated seven (7) employees.

(2) This Agreement shall also be binding upon the follow-
ing organisations of employees:

(a) Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers (AWU).

(b) Transport Workers’ Union of Australia, Industrial
Union of Workers, Western Australian Branch
(TWU).

(3) The parties will oppose any applications by other parties
to be joined to this agreement.

4.—RELATIONSHIP TO PARENT AWARDS
(1) This agreement shall be used and interpreted wholly in

connection with the following awards:
(a) Quarry Workers Award No. 13 of 1968.
(b) Transport Workers (General) Award, No. 10 of 1961.

(2) Where there is any inconsistency between this Agree-
ment and the Awards, this Agreement shall prevail to the extent
of any inconsistency.

5.—SINGLE BARGAINING UNIT
(1) In accordance with the State Wage Decision in January

1992 (72 WAIG 191) the employees and the Company have
formed a Single Bargaining Unit in respect to the Byford
Quarry operations.

(2) The Single Bargaining Unit will ensure that the frame-
work of this Enterprise Agreement is adhered to by regularly
conferring with management through the meeting of the Con-
sultative Committee.

(3) The Single Bargaining Unit will assist in the implemen-
tation of measures that are designed to improve the efficiency
and productivity of the Enterprise that have been agreed to by
the parties.

6.—AIMS AND OBJECTIVES OF THE AGREEMENT
(1) The purpose of entering into an Enterprise Bargaining

Agreement is to increase the productivity, efficiency and flex-
ibility of the Byford Quarry to ensure Pioneer Concrete remains
competitive within the quarrying industry.

(2) Pioneer Concrete remains committed to the continual
training of all quarry personnel so that their skills base can be
enhanced, and to provide an environment in which these new
skills can be utilised and recognised to the satisfaction of indi-
vidual employees.

(3) Furthermore, the Company recognises the need to im-
prove occupational health and safety for all employees and is
therefore committed to the development and implementation
of health and safety initiatives. This Agreement provides for
the participation of all employees in these initiatives in order
that the quarry will become a safer working environment.

7.—WAGES
(1) The wage rates to apply pursuant to this Agreement are

as follows:
Award Level Current Rate 7% Increase on 5% Increase on

and from 2.10.96 and from 1.10.97
Quarry Workers 5 437.28 467.89 489.75

4 453.45 485.19 507.86
3 471.01 503.98 527.53
2 482.22 515.98 540.09
1 487.41 521.53 545.90

Transport Workers Over 35 tonnes 476.67 510.04 533.87
(General)

(2) The rates prescribed in this clause are inclusive of all
industry allowances.

8.—AGREED PRODUCTIVITY IMPROVEMENTS
(1) Electronic Funds Transfer
It is agreed that all wages for all employees will be paid by

the electronic funds transfer into the employee’s nominated
financial institution account.

(2) Use of Staff Personnel
(a) Staff personnel will be allowed to operate any plant

or machinery for the purpose of optimising produc-
tivity and efficiency. This would only apply in
situations of employee absenteeism or to relieve em-
ployees during rest periods and meal breaks.

(b) It is not the intention of the Company to reduce ordi-
nary or overtime earnings for employees, however
the parties acknowledge the importance of keeping
plant and machinery working within the scope of
operating hours.

(3) Immediate Starts
(a) The employees will ensure that they are on their ma-

chines or at their place of work by their designated
start times.
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(b) The Company may require one employee to start
work half an hour earlier to ensure the preparations
of machines and plant for a prompt start.

(4) Staggered Rest Periods
Meal breaks may be staggered to ensure the continued use

of plant and machinery. No employee will be required to com-
mence a meal break before 11.30am or after 1.00pm.

(5) Annual Leave
Accrual of annual leave will be reduced to ten (10) days or

less within each anniversary date of this Agreement taking
effect.

Notwithstanding this, on the occasion of a written leave ap-
plication submitted prior to the anniversary date of this
Agreement in any year the total accrual of ten days may be
extended.

(6) Absence Through Sickness
(a) The Consultative Committee has agreed that Man-

agement/Employees work together to achieve a
significant reduction in absenteeism through sick-
ness.

(b) A target of 7 days (per single/double sickness days)
has been agreed by the committee, whereby employ-
ees commit to achieving this target.

(c) Normal award provisions will apply in that any em-
ployee will be required to produce a doctors
certificate after having had 2 days off in the 12 months
period with no certificate. Genuine sickness (e.g.
broken arm) would not be included in this annual
target of 7 days.

(7) Occupational Health and Safety
The parties to this Agreement recognise the need to improve

the occupational health and safety of the workplace, by main-
taining lost time injuries at 0 per year through the
implementation of health and safety improvement programs.

9.—MEASURING PRODUCTIVITY IMPROVEMENTS
The parties to this Agreement are committed to improving

productivity over the life of this Agreement to aim to achieve
a minimum of 14.0 tonne per man hour.

This will be achieved through the successful implementa-
tion of Clause 8.—Agreed Productivity Improvements, of this
Agreement.

10.—MEAL ALLOWANCE
(1) All full time employees will receive a weekly meal al-

lowance of $40.00 in lieu of all other meal allowances,
providing a full week has been worked. This would include
Public Holidays and certified sick leave.

(2) This would not be paid during periods of annual leave or
workers compensation.

11.—COMMITMENTS
The Company recognises that employee contribution is es-

sential to improve performance and therefore accepts those
commitments by employees to work towards agreed targets as
sincere and in the overall interest of increasing productivity
and efficiency for the collective benefit of the Company and
its workforce.

Furthermore, the Company maintains a commitment to multi-
skilling and training so that employees can improve their skills
base, develop a career within the mining industry and have
greater job satisfaction.

All employees agree to carry out any tasks which may or
may not involve use of tools, plant and equipment, within their
skills, competency or training as directed by the Company.

12.—TERMS OF AGREEMENT
This Agreement shall remain in force for two (2) years from

1st October 1996.

13.—DISPUTE RESOLUTION PROCEDURE
The following procedure is to be followed by the parties at

Byford Quarry in connection with questions, disputes or diffi-
culties arising under this Agreement:

(a) The matter shall first be discussed by the employee
or shop steward with his foreman or supervisor.

(b) If not settled, the matter shall be discussed between
the accredited union representative and the other ap-
propriate officer of the employer.

(c) If not settled, the entire dispute shall be documented,
and then further discussions between the Union Sec-
retary or other appropriate official of the Union, and
the appropriate representative of the employer.

(d) If the matter is still not settled it shall be submitted
to the Western Australian Industrial Relations Com-
mission.

(e) Throughout the above procedures, work shall con-
tinue normally, on the understanding that there is to
be no other action, including strikes, work bans, nor
variations to work practices.

(f) It is understood that reasonable time be given for
each of stages (a) to (d) to be finalised.

14.—NO FURTHER CLAIMS
It is a condition of this Agreement that the parties will not

seek any further claims, with respect to wages and working
conditions, unless they are consistent with the State Wage Case
Principles.

15.—NOT TO BE USED AS A PRECEDENT
It is a condition of this Agreement that the parties will not

seek to use the terms contained herein as an example or prec-
edent for other Enterprise Agreements whether they involve
Pioneer Concrete (WA) Pty Ltd or not.

16.—SIGNATORIES TO THE AGREEMENT
THE COMMON SEAL of

PIONEER CONCRETE ) Common Seal
(WA) PTY LTD )
A. C. N. 008 689 781 )
hereto affixed by authority of the Directors )
in the presence of: )  signed             17/12/96
signed
........................................................
signed Common Seal
........................................................
On behalf of The Australian Workers Union, West Austral-

ian Branch, Industrial Union of Workers (AWU)
signed Common Seal
........................................................
On behalf of The Transport Workers Union, Industrial Un-

ion of Workers, Western Australian Branch (TWU)

REGENT MASONARY INDUSTRIAL AGREEMENT
No. AG 284 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Peter Ford trading as Regent Masonary

No. AG 284 of 1996.

Regent Masonary Industrial Agreement.

COMMISSIONER P E SCOTT.

26 March 1997.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent and by
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consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Regent Masonary Industrial Agreement in
the terms of the following schedule be registered on the
5th day of March 1997.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement will be known as the Regent Masonary In-

dustrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave
16. All-In Payments
17. Pyramid Sub-Contracting
18. Fares and Travelling
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers’ Labourers, Painters & Plasterers Union of Workers
(hereinafter referred to as the “Union”) and Peter Ford trading
as Regent Masonary (hereinafter referred to as the “Company”)
in the State of Western Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the “Award”). There are ap-
proximately 2 employees covered by this agreement. The scope
of work covered by this Agreement applies to Commercial
and Housing construction work where more than four (4) dwell-
ings are being constructed or on projects where the total value
of the contract exceeds $284,000.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1997.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46 Settlement of Disputes of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A—Wage Rates.

11.—INDUSTRY STANDARDS
It is a term of this Agreement that the Company will con-

tinue to meet its current level of payment into the Western
Australian Construction Industry Redundancy Fund and will
immediately increase its level of payment into the Construc-
tion + Building Unions Superannuation Scheme to $50 per
week per employee.

12.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

13.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $11.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than:

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

14.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 93977 W.A.I.G.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-deployment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

15.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply:
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

16.—ALL-IN PAYMENTS
1. All-In methods of payments shall be prohibited.
2. “All-In Payments” means any system of payment that is

hourly, weekly, or daily which is either in lieu of payment for
overtime, or in lieu of one or more of the various award condi-
tions such as annual leave, public holiday payments, inclement
weather, etc.

Provided that All-In payments do not include casual engage-
ment on terms prescribed by the appropriate Award or
Agreement.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference
(if any) between the employee’s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during his period of employment.

In addition to making the appropriate taxation deductions
from the employee’s wages, the employer shall also be re-
quired to make the appropriate contributions to the C+BUSS
and Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a site
that is let to circumvent the payments prescribed under the
award or this clause, the matter may, if not resolved by the
head contractor, be negotiated between the parties or referred
to the Western Australian Industrial Relations Commission.

5. Any industrial action that may arise, shall be confined to
the employer in breach of this clause.

17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3 Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial

Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—FARES AND TRAVELLING
In addition to Clause 12A of the award the following travel

payments shall be made in the form of a daily payment (on
days worked):

(i) $4 per day to be paid from 1 September 1996 to 31
December 1996;

(ii) $6.15 per day to be paid from 1 January 1997.

19.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B Drug
and Alcohol, Safety and Rehabilitation Program.

Signed for and on behalf of-
Common Seal

The Union  (signed)                          
Date: 11/10/96

The Company REGENT MASONARY 
Date: 9/10/96
 PETER FORD                
(Print name)    (signed)

APPENDIX A—WAGE RATES
Date of signing 1 February 1997

Hourly Rate Hourly Rate
Labourer Group 1 $14.66 $15.11
Labourer Group 2 $14.15 $14.59
Labourer Group 3 $13.77 $14.20
Plasterer, Fixer $15.23 $15.70
Painter, Glazier $14.89 $15.35
Signwriter $15.20 $15.68

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2 FOCUS
• Site safety and the involvement of the site safety

committee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner.

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

f) A worker having problems with alcohol and or other
drugs:

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.
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• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company per-
sonnel eg. Safety delegate/officer, safety committee
members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.

ROYAL PERTH HOSPITAL ENGINEERING
DEPARTMENT ENTERPRISE BARGAINING

AGREEMENT 1996.
No. AG 41 of 1997.

WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Royal Perth Hospital

and

The Automotive Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch

and

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and

The Construction, Mining, Energy, Timberyards,

 Sawmills, and Woodworkers Union of Australia—Western
Australian Branch

and

The Plumbers and Gasfitters Employees’ Union of Australia,
West Australian Branch, Industrial Union of Workers

and

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers.

No. AG 41 of 1997.

COMMISSIONER C.B. PARKS.

14 March 1997.
Order.

REGISTRATION OF AN INDUSTRIAL AGREEMENT
No. AG 41 OF 1997

HAVING heard Mr R. Witchge on behalf of the first named
party, and Mr J. Mossanton on behalf of the second named
party, and Mr B. Game on behalf of the third, fourth and fifth
named parties, and with their consent, the Commission also
being satisfied that the document hereunder described has been
executed by the sixth named party and such records the consent
thereof, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

THAT the document titled the Royal Perth Hospital
Engineering Department Enterprise Bargaining Agree-
ment 1996, filed in the Commission on 3 February 1997
and as amended by the parties on 10 March 1997 follow-
ing upon a hearing on 28 February 1997, signed by me

for identification, be and is hereby registered as an Indus-
trial Agreement.

(Sgd.) C. B. PARKS,
[L.S.] Commissioner.

———

AGREEMENT

1.0—TITLE
This Agreement shall be known as the Royal Perth Hospital

Engineering Department Enterprise Bargaining Agreement
1996.

2.0—ARRANGEMENT
1.0 TITLE
2.0 ARRANGEMENT
3.0 PURPOSE OF THE AGREEMENT
4.0 SCOPE
5.0 BINDING ON PARTIES
6.0 DEFINITIONS
7.0 TERMS OF THE AGREEMENT
8.0 NO FURTHER WAGE CLAIMS
9.0 RELATIONSHIP TO PARENT AWARDS

10.0 NEGOTIATING COMMITTEE
11.0 DEPARTMENTAL OBJECTIVES AND PRINCI-

PLES
12.0 DEPARTMENTAL AND DIVISIONAL MEAS-

URES TO ACHIEVE PRODUCTIVITY
IMPROVEMENTS

13.0 TRAINING
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SCHEDULE A

3.0—PURPOSE OF THE AGREEMENT
3.1 To register and recognise improved productivity achieved

during the bargaining period and provide a framework for
achieving ongoing improvements in productivity and efficiency
within a separate discrete section of Royal Perth Hospital
generally known as the Engineering Department.

3.2 To document changes in the Department’s structure,
resource management, work practices, cultural approach and
work organisation. The parties agree that such changes a r e
essential to the continued viability of the Engineering
Department in a commercial environment.

4.0—SCOPE
4.1 This Agreement shall apply to all employees of the Board

of Management of the Royal Perth Hospital who work within
the Engineering Department and are eligible for membership
of any Union party to this Agreement.

4.2 Current and prospective Employees, in the group defined
by 4.1, engaged to work in the Engineering Department during
the life of this Agreement shall be given the choice of being
covered by this Agreement or of accepting a Royal Perth
Hospital Workplace Agreement.

4.3 No employees or potential employees shall be
discriminated against for not signing a workplace agreement.

4.4 This Agreement will apply to approximately 67
Employees.

5.0—BINDING ON PARTIES
5.1 The Board of Management of the Royal Perth Hospital

and the Unions named hereunder—
Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers (Western Austral-
ian Branch)
Communications, Electrical, Electronic, Energy, Informa-
tion, Postal, Plumbing and Allied Workers Union,
Electrical and Engineering Division, WA Branch
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Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers’ Union of Australia (Western Australian
Branch)
Plumbers and Gasfitters Employees Union of Australia
(Western Australian Branch) Industrial Union of Work-
ers
Western Australian Builders Labourers, Painters, Plas-
terers Union of Workers

6.0—DEFINITIONS
Accounting

The financial accounting for activities undertaken by the
Engineering Department. The accounting process carried
out in association with the Accounting Department of
Royal Perth Hospital.

Agreement
The Royal Perth Hospital Engineering Department En-
terprise Bargaining Agreement 1996.

As Constructed Records
Producing and maintaining an ‘as constructed’ record of
the buildings and building services at Royal Perth Hospi-
tal.

Annualised Salary
The rate of pay applicable to a position having averaged
the entitlement of the position over a full cycle of vari-
able conditions

Condition Monitoring
The monitoring of the serviceability of the facilities the
Department services to determine whether components
require maintenance or replacement and the defining of
the extent of work required.

Contestability
Cost and quality performance equivalent to that obtain-
able from competitive sources.

Department
The Engineering Department of Royal Perth Hospital.

Division
One of four functional areas of the Engineering Depart-
ment of Royal Perth Hospital, the divisions being,
Operations Division, Works Division, Development Di-
vision, Services Division.

Employer
The Board of Management Royal Perth Hospital.

Employees
The people employed by the Board of Management of
Royal Perth Hospital to work in the Engineering Depart-
ment and covered by this Agreement.

Energy Conservation
Managing the operation of Royal Perth Hospital’s physi-
cal facilities to minimise the consumption of energy.

Engineering Department
The group of people employed by the Board of Manage-
ment of Royal Perth Hospital to provide the functions
defined in Exhibit 1  and with the organisation defined
by Exhibit 3.

Enterprise Bargain
See AGREEMENT.

General Administration
The provision of office services associated with the op-
eration of the Engineering Department.

Head of Department
The Chief Engineer, responsible to the Board of Manage-
ment for the direction and management of the Engineering
Department.

Human Resources
The activities needed to provide the Engineering Depart-
ment with human resources. These activities being carried
out in association with the Department of Human Re-
sources.

Management
The persons and organisation appointed by the Employer
to manage the Department.

Management Information
The provision of statistical and other management infor-
mation needed for the proper management of the
Engineering Department of the Royal Perth Hospital.

Planned Maintenance
Maintenance carried out to a pre-determined plan against
a pre-determined schedule.

Plant Operation
Starting, stopping and control of machinery and services
forming part of the facilities of Royal Perth Hospital.

Plant Security
Controlling access to the plant and services of Royal Perth
Hospital.

Project Planning
Preparing plans for the on-going development of the fa-
cilities at Royal Perth Hospital.

Project Design
Designing facilities required for the development of Royal
Perth Hospital.

Project Documentation
Detailing plans for the development of Royal Perth Hos-
pital.

Project Tendering
Calling competitive tenders for works required at Royal
Perth Hospital.

Project Construction Management
Managing the construction process involved in the de-
velopment of Royal Perth Hospital.

Requisitioned Maintenance
Maintenance provided on request.

Salvage
The disposal of redundant goods to the best advantage of
Royal Perth Hospital.

Skill Group
A group of staff with the same or complimentary skills.

Staff
Persons employed in the Engineering Department of Royal
Perth Hospital.

Staffed Construction
Construction work carried out by employees of Royal
Perth Hospital Engineering Department

Supply
The provision of materials and services required by the
Engineering Department to operate, maintain and develop
Royal Perth Hospital.

Training
Education aimed at improving the skills of employees of
the Engineering Department of Royal Perth Hospital.

Trade Union Leave
Leave to attend training courses provided by the Unions
under the terms of the awards.

Unions
The unions listed in Clause 5 of the Agreement.

Vehicle Maintenance
Maintaining the vehicle fleet of Royal Perth Hospital in-
cluding servicing and cleaning.

Waste Disposal
Disposing of the waste products derived from the opera-
tion of Royal Perth Hospital.

7.0—TERMS OF THE AGREEMENT
7.1 This Agreement shall operate from the first pay period

commencing on or after the agreement is registered until 30
June 1998.

7.2 This Agreement, except where otherwise provided, shall
not be cancelled or varied during its term.

7.3 Negotiation for its renewal and any adjustments shall
begin six months before its termination date.
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8.0—NO FURTHER WAGE CLAIMS
8.1 The parties to this Agreement undertake that for the

duration of the Agreement there shall be no further salary
increases sought or granted except for those provided under
the terms of the Agreement or the parent awards provided for
in a National or State Wage Case Decision.

9.0—RELATIONSHIP TO PARENT AWARDS
9.1 This Agreement shall be read in conjunction with the

existing awards and Agreements which apply to the parties
bound to this Agreement. In the case of inconsistencies, the
Agreement shall have precedence to the extent of the
inconsistencies.

10.0—NEGOTIATING COMMITTEE
10.1 The Department, Employees and Unions who are parties

to this Agreement have formed a Negotiating Committee to
cover the Employees of the Engineering Department at the
Royal Perth Hospital defined by Clause 4.1.

11.0—DEPARTMENTAL OBJECTIVES AND
PRINCIPLES

11.1 The Functional responsibilities of the Divisions in the
Engineering Department are defined by Exhibit 1 . The table
covers all employees and all activities of the Department
including those not covered by this Agreement.

11.2 Department objectives and principles covering all
activities shall be as follows—

11.2.1 to operate physical plant;
11.2.2 to maintain physical facilities, commercial and

industrial equipment, and vehicles;
11.2.3 to adapt physical facilities through addition,

alterations or replacement to meet changing
needs resulting from pursuit of hospital ob-
jectives and development of statutory facilities
standards;

11.2.4 to maintain and develop grounds to enhance
the physical environment;

11.2.5 to adapt the engineering organisation to meet
the changing needs of the hospital;

11.2.6 to provide reliable, safe, satisfying work for
staff;

11.2.7 to seek to improve the quality of engineering
services;

11.2.8 to operate at efficiency levels competitive with
best practice, without unnecessary delay and
with minimum disruption to hospital functions
and services;

11.2.9 to promote health, safety, welfare and equal
opportunity for all employees.

11.3 Divisions of the Department shall have the following
sub-sets of objectives and principles. These cover all
Department activities including those not serviced by the
Employees party to the Agreement.
11.3.1. Operations Division

11.3.1.1 to operate plant;
11.3.1.2 to dispose of hospital waste;
11.3.1.3 to provide road transport vehicles;
11.3.1.4 to manage energy utilisation;
11.3.1.5 to manage plant and facilities security;
11.3.1.6 to adapt the division to meet the changing

needs of the hospital;
11.3.1.7 to provide reliable, safe, satisfying work for

staff;
11.3.1.8 to improve the quality of services provided;
11.3.1.9 to operate cost effectively without unneces-

sary delay and with minimum disruption to
hospital functions and services;

11.3.1.10 to optimise aggregate energy consumption;
11.3.1.11 to increase the maintenance productivity of

operations shifts above present levels;
11.3.1.12 to increase the productivity of shift engineers

whenever it is possible to add work to shift
duties.

11.3.2 Works Division
11.3.2.1 to maintain physical facilities, commercial and

industrial equipment;
11.3.2.2 to maintain and develop grounds to enhance

the physical environment;
11.3.2.3 to monitor the conditions of facilities and

equipment;
11.3.2.4 to construct defined alterations to specified

requirements;
11.3.2.5 to provide and maintain an operating and main-

tenance plan for the hospital;
11.3.2.6 to adapt the division to meet the changing

needs of the hospital;
11.3.2.7 to provide safe, reliable, satisfying work for

staff;
11.3.2.8 to seek to improve the quality of the divisions

services;
11.3.2.9 to operate cost effectively without unneces-

sary delay and with minimum disruptions to
hospital functions and services;

11.3.2.10 to only do maintenance when it is necessary;
(Methods for objectively assessing need shall
be under continuous development and shall be
cost effectively applied);

11.3.2.11 to efficiently allocate resources to allow par-
allel execution of planned maintenance,
requisitioned maintenance and approved de-
velopment;

11.3.2.12 to complete planned maintenance within—0%
+ 15% of the time interval between recurrence
of the task;

11.3.2.13 to complete 97% of maintenance requisitions
within 30 days of receipt of requisition. (The
remainder shall have valid reasons for exceed-
ing 30 days and the customers shall be fully
informed);

11.3.2.14 to complete development work on average,
within a 5% time tolerance on the program
agreed with the Superintendent.

11.3.3 Development Division
11.3.3.1 to adapt physical facilities through addition,

alterations or replacement to meet the chang-
ing needs of the hospital resulting from the
pursuit of hospital objectives and the devel-
opment of statutory facilities standards;

11.3.3.2 to adapt the development division to suit the
changing needs of the hospital;

11.3.3.3 to provide and maintain an as constructed
record of the hospitals facilities;

11.3.3.4 to provide reliable, safe, satisfying work for
staff;

11.3.3.5 to improve the quality of the services provided;
11.3.3.6 to operate cost effectively without unneces-

sary delay and with minimum disruption to
the hospitals functions and services;

11.3.3.7 to provide accurate cost estimates on average,
to within 5% of costs;

11.3.3.8 to keep variations to documented work below
2.5% of the cost of work;

11.3.3.9 to contain time to complete documentation of
projects to within plus 5% of estimated time
allocation over any three month period.

11.3.4 Services Division
11.3.4.1 to supply personnel, accounting, clerical,

stenographic, supply, contract administration,
management information, salvage, registry and
industrial services in support of the other di-
visions of the Department, and in liaison with
the other supporting departments of the hos-
pital;

11.3.4.2 to adapt the division to changing needs of the
Department;
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11.3.4.3 to provide reliable, safe, satisfying work for
staff;

11.3.4.4 to improve the quality of services provided;
11.3.4.5 to operate cost effectively without unneces-

sary delay and as a support for other Divisions;
11.3.4.6 to place records correctly on file within one

working day of allocation for filing;
11.3.4.7 to keep personal information private to those

who need to know;
11.3.4.8 to process claims for payments within one

week of receipt;
11.3.4.9 to provide management information within one

week of the raw information becoming avail-
able;

11.3.4.10 to supply materials and services within an av-
erage tolerance of plus 2% on accepted
suppliers delivery forecasts;

11.3.4.11 to keep inventory stocktake discrepancies at
levels of less than 1% on turnover;

11.3.4.12 to complete replacement recruiting within five
weeks for staff below level 5 and seven weeks
for more senior staff;

11.3.4.13 to process requisitions into orders within one
working day of receipt;

11.3.4.14 to process payroll data to meet payroll dead-
lines (Information that is received too late to
process without working additional time shall
be held over to the next pay period).

11.3.5 Head of Department Goals
11.3.5.1 to clearly define the role, goals and perform-

ance criteria for the Department;
11.3.5.2 to provide the Divisions with defined resources

for their role, goals and performance require-
ments;

11.3.5.3 to provide leadership, coordination and sup-
port for the Divisions;

11.3.5.4 to represent the Department in its interaction
with the overall administration of the Hospi-
tal;

11.3.5.5 to provide reliable, safe, satisfactory work for
staff;

11.3.5.6 to improve the quality of services provided;
11.3.5.7 to operate openly, cost effectively, fairly and

timely.

12.0—DEPARTMENTAL AND DIVISIONAL
MEASURES TO ACHIEVE PRODUCTIVITY

IMPROVEMENTS
12.1 The shared objectives of the parties are to—

12.1.1 facilitate greater flexibility in decision mak-
ing and allocation of human and other
resources;

12.1.2 promote increased satisfaction from jobs and
secure employment opportunities;

12.1.3 develop and pursue changes on a cooperative
basis by using a consultative approach;

12.1.4 maintain the essential features of the relevant
awards with scope for adaptation of pay and
classification structures and for more flexible
employment conditions;

12.1.5 promote health, safety, welfare and equal op-
portunity for all employees;

12.1.6 operate at efficiency levels competitive with
best practice for this type of enterprise in which
the employee is engaged;

12.1.7 the Unions agree to consider the rationalisa-
tion of the number of unions covering the staff
in the Engineering Department.

13.0—TRAINING
13.1 Staff shall have access to an average of 30 hours training

per year. Training will be provided in course module
increments.

13.2 Training shall be specific to quality of the services
provided by the Engineering Department.

13.3 Trade Union Training Leave will not be counted as part
of the 30 hours.

13.4 Training needs shall be regularly reviewed by quality
control groups.

14.0—PRODUCTIVITY MEASUREMENT
14.1 The parties agree that the measurement and monitoring

of productivity improvements is important because it provides
critical feedback on the performance of the business unit to
management of the business unit, corporate management, the
employees and other relevant stake holders.

14.2 It is agreed that employees understanding of productivity
measurement concepts is vital for performance monitoring
arrangements to be successful on an ongoing basis.

14.3 Initial performance measurements will be those
currently in use but will be adapted through the consultative
process as ideas for improvement develop.

14.4 Consistent with the above, it is agreed that the
Performance Improvement Monitoring Program be jointly
improved between Management, Employees and Unions
through the Consultative Committee as part of an overall aim
of improving productivity in the enterprise.

14.5 Voluntary employee appraisal of the workplace will
also be carried out using a development of the 1989 survey,
the results of which are provided at Exhibit 6.

14.6 The parties agree to the following changes to work
practices and conditions—

14.6.1 pagers will be worn and used by Tradespersons
involved in requisitioned maintenance;

14.6.2 allowances for adverse working conditions
will be aggregated by skill group, averaged
and paid as a standard component of the skill
salary;

14.6.3 Employees will undertake any work for which
they have the skill and which iscovered by
their trade and rate of pay;

14.6.4 an annualised wage or salary will be paid. No
employee shall lose income or be disadvan-
taged as a result of the annualisation of wage
or salary;

14.6.5 the lunch break shall be between 1200-1230
hours at Shenton Park and between 1300-1330
hours at Perth to coincide with the hospital’s
ward quiet time;

14.6.6 in addition the parties agree to consider
changes to work practices and conditions, con-
ditional upon changes having a positive impact
on performance measurements and acceptabil-
ity to the parties of the Agreement.

14.7 It is recognised that the changes contained in this clause
will lead to productivity improvements and it is agreed that
Employees will be rewarded for their contribution to such
improvements via the gain-sharing arrangements defined in
Clause 18—Gain Sharing.

15.0—MONITORING OF AGREEMENT
15.1 The Negotiating Committee will monitor this Agreement

and shall meet regularly and as the need arises.
15.2 Implementation of this Agreement shall be continuous

via the total quality control process with the annual reviews
being presented to the representative quality control group.

15.3 Quality Control
15.3.1 Management will involve total quality control

concepts.
15.3.2 Each skill group shall be recognised as a qual-

ity control group and shall (with the groups
supervisor as chairman) address and deal with
the issues raised by the performance appraisal.

15.3.3 Groups shall also deal with all issues of qual-
ity in the workplace.

15.3.4 There shall also be a coordinating quality con-
trol group made up of supervisors and elected
representatives from the skill groups. This
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group will be recognised as the Department
Consultative Committee and may include De-
partment employees covered by other
registered agreements of employment.

15.3.5 The initial structure of these groups will be as
listed in Exhibit 2.

15.3.6 Grouping may be amended to suit working ex-
perience. Amendments shall be agreed through
the operation of the groups.

15.3.7 Decisions taken by groups shall be recorded.
Copies of records shall be supplied to the De-
partment’s Consultative Committee.

15.3.8 Copies of the minutes of the Department’s
Consultative Committee meetings shall be pro-
vide to nominated representatives of the
Negotiating Committee.

15.3.9 Where groups fail to act, management will,
after notice to the groups, respond to the is-
sues at stake and in parallel seek to re-establish
proper quality control group operation.

15.4 Responsibilities
15.4.1 Responsibilities of skill groups shall be as

listed in Clause 11.0
15.5 Accountability

15.5.1 Each member of staff will be responsible and
accountable for the skills they are employed
to provide.

15.5.2 Individuals will be accountable to their groups
and their supervisors for the responsibilities.

15.5.3 Staff performance will be appraised for—
— quality
— quantity
— timeliness

15.5.4 Performance shall be competitive with the
current market place for the type of work as
demonstrated by contestability analysis devel-
oped by the hospital.

15.6 Appraisal
15.6.1 Performance appraisal will be by skill groups.
15.6.2 Regular reports will be provided, by Manage-

ment, for each group addressing the quality,
quantity, timeliness and competitivity of work
output.

16.0—ORGANISATION
16.1 The Department’s organisational structure and distri-

bution of staff is illustrated by Exhibit  3
16.2 The organisation and staff resource distribution will be

varied in pursuit of better quality services. There will be con-
sultation over changes through the proposed quality control
process (See Clause 15) and in accordance with relevant
Awards.

17.0—RATES OF PAY
17.1 Engineering Department fortnightly award wages for

Employees covered by to this agreement shall be increased by
$20 plus 7.25%. See attached Schedule A for rates of pay.

18.0—GAIN SHARING
18.1. Gain sharing is the practice of sharing real cost savings

achieved through improved efficiency, between employer and
employees.

18.2. To begin gain sharing over the engineering function,
engineering activity has first to be contestable with the
engineering market, and second, the contestable level has to
be defined so that there is a base for gain measurement.

18.3. The Engineering Department Annual Report for 1996
(Exhibit 7) shall define the base staffing level and level of
performance from which future gain sharing shall be assessed.

18.4 Gain measurement shall begin from performance levels
applicable at 30 June 1996; except, no gains will be recognised
for any changes necessary to achieve—

18.4.1 - the quality targets defined in Clause 11.0;
18.4.2 - contestability with the engineering market.

18.5. Gains will come in two classes:
18.5.1 - those contributed to by Employees;
18.5.2 - those in which there is no Employee contri-

bution.
18.6. Gain sharing shall only apply to the first category and

then only in circumstances of maintained quality of work.
18.7. Gains shall be monitored using the following indexes:

18.7.1—Operating Cost Index
18.7.2—Maintenance Cost Index
18.7.3—Development Cost Index
18.7.4—Services Cost Index

18.8. These indices are defined in Exhibit 4.
18.9 Where a gain is indicated, its contributing parts shall

be identified and those involving Employees shall be the subject
of gain sharing.

18.10. To help identify the details of cost savings, a range of
more specific performance indicators shall be kept. These are
also defined in Exhibit 4 .

18.11 To monitor that quality is maintained, customer opinion
will be surveyed. Sample surveys of at least 30 customers will
be carried out at six monthly intervals using the questionnaires
in Exhibit 4.

Results shall show no average deterioration. A tolerance of
2.5% shall be allowed on results to recognise the variability of
customer responses in not surveying the same people on each
occasion. Customers shall be selected randomly from hospital
staff in range Head of Department down to section supervisor.

18.12 The cost of engineering functions is itself a function
of—

18.12.1—the value of the asset serviced;
18.12.2—the condition of the assets serviced;
18.12.3—the use of the assets serviced;
18.12.4—the level of asset development in progress;
18.12.5—the effects of inflation;
18.12.6—the quality of the service;
18.12.7—the environment in which the assets operate.

18.13 Performance indicators proposed take into account all
of these factors. A discussion of how this is done is presented
in Exhibit 4.

18.14 Gains shall be assessed annually following the close
of the financial year and the publication of the Engineering
Department Annual Report. The report shall be presented to
the Engineering Department Staff Consultative Committee who
shall identify the areas to be assessed in detail for gain sharing.
Formulae and conditions shall be applied to the areas defined
and submitted for audit. The Auditors report shall be final in
determining actual payments.

18.15 The Auditor shall be the Royal Perth Hospital Internal
Auditor.

18.16 The conditions shall be those defined by this
Agreement.

18.17 The formulae shall be as follows:
18.18 Employee pay shall be determined by the qualifications

of this Agreement and the following formulae—
18.18.1 Pr = B (1 + 0.5 Sr)
18.18.2 Where: Pr = Staff rate of pay.

B = Rate of pay defined by Clause
17.1.

Sr = RCs
  Ra  x  H

RCs = Recurrent cost savings (ie
recur every year).

Ra = Average hourly rate of pay, for
the staff group to be paid,
determined by the procedure
set out in Exhibit 5.

H = Paid hours for the staff group,
for a full establishment for a
full year, calculated on
circumstances applying at the
date of review.
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18.19 In addition, Employees shall be paid a once only
payment for non-recurrent cost savings determined by the
formula—

18.19.1 Pn = 0.5NCs
 n

18.19.2 Where: Pn = Once only payment
NCs = Non recurrent cost saving
n = Number of staff sharing

payment. This will be the staff
who have contributed to the
savings and who are employed
at the date of the review.

18.20 Savings will only be recognised where they reflect as
realisable cash amounts in present or future periods.

19.0—INFORMATION SHARING & CONSULTATION
19.1 The parties to this Agreement commit themselves to

full frank and timely exchange of information relevant to the
achievement of the objectives outlined in the Agreement.

20.0—PROVISION OF FACILITIES AND ACCESS TO
EMPLOYEES FOR UNIONS

20.1 It is recognised that the arrangements regarding
consultation, cooperation, participation and exchange of
information under this Agreement place considerable
obligations, duties and responsibilities on union officials,
delegates or their equivalents and individual members.

20.2 These provisions will include appropriate paid leave,
access to office equipment including photocopying facilities,
access to communications systems and appropriate
accommodation including storage facilities.

20.3 No employee will be disadvantaged as a result of union
activities conducted in accordance with this Clause.

21.0—DISPUTE SETTLEMENT PROCEDURE
21.1 The following procedure shall be used by the parties

when a question, dispute or difficulty arises relating to the
operation of this Agreement and to matters of personal
grievance. The object of the procedure is to deal with the issue
in a timely and conciliatory manner.

21.2 It is agreed that during any dispute the status quo existing
immediately prior to the matter giving rise to the dispute will
remain, provided that matters relating to health and safety shall
be exempt from this Agreement.

21.3 It is further agreed that a personal grievance of any
Employee will be settled with as much privacy and
confidentiality as is practicable and the Employer shall be free
from any retaliation using this procedure.

21.4 Submission of Grievance to the Employer
21.4.1 Any Employee/s who consider that they have

grounds for a grievance may submit the griev-
ance to a supervisor, manager or other
appropriate person.

21.4.2 The grievance shall be submitted as soon as
practicable after arising so as to enable the
rapid remedy of the grievance.

21.4.3 The Union shall be involved at this stage if:
the grievance is of such a nature that direct
discussion between the Employee and the su-
pervisor or manager is regarded by the
Employee/s as inappropriate;
the grievance involves an interpretation on the
operation of this Agreement the Employee/s
may request the Union to pursue resolution of
the grievance.

21.5 Notice to Union. Notice of the grievance shall be
given to the Union by the Employee if:

21.5.1 The grievance, having been submitted, is not
remedied by the supervisor or manager within
ten working days;

21.6 Discussion Between Union/s and the Employer
21.6.1 If the Unions consider the grievance has sub-

stance, it/they shall raise the matter with the
Employer. If the matter cannot be settled
through discussion, the Unions shall give the
Employer a written statement setting out—

the nature of the grievance;

the facts giving rise to the grievance;
the remedy sought.

21.7 Employer’s Response
21.7.1 If the Employer is not prepared to grant the

remedy sought, and the parties have not oth-
erwise settled the grievance, the Employer
shall within five working days of receiving the
written statement given to the Union a written
response setting out:

the Employer’s view of the facts;
the reasons why the Employer is not pre-
pared to grant the remedy sought.

21.8 Further Action
21.8.1 If the Union is not satisfied with the Employ-

er’s written response the Union may make
application to the relevant Industrial Relations
Commission (or take other such action as it
deems appropriate) to resolve the issue.

22.0—EMPLOYMENT SECURITY
22.1 Arbitrary job reductions, the parties agree, are not a

viable basis for securing the ongoing improvements in
productivity and efficiency sought under this Agreement.
Consequently the parties pledge to endeavour to implement
measures that will contribute to more secure employment in
the Engineering Department at the Royal Perth Hospital.

22.2 Consistent with the position stated above management
of the Engineering Department of the Royal Perth Hospital
agree that there will be no redundancies announced or carried
out during the term of this Agreement, without full consultation
with the employees and their Unions.

23.0—SIGNATORIES
SIGNED for and on behalf of
the BOARD OF MANAGEMENT OF
ROYAL PERTH HOSPITAL
(signed by John Burns)

SIGNED for and on behalf of
the AUTOMOTIVE, FOOD, METALS
ENGINEERING, PRINTING AND
KINDRED INDUSTRIAL UNION
OF WORKERS (Western Australian
Branch)
Common Seal Affixed
(signed by J. Sharp-Collett)

SIGNED for and on behalf of
the WESTERN AUSTRALIAN BUILDERS’
LABOURERS, PAINTERS AND
PLASTERERS UNION OF WORKERS
Common Seal Affixed
(signed by K. Reynolds)

SIGNED for and on behalf of
the PLUMBERS AND GASFITTERS
EMPLOYEES UNION OF AUSTRALIA
(WESTERN AUSTRALIAN BRANCH)
INDUSTRIAL UNION OF WORKERS
Common Seal Affixed
(signed by W. Deakin)

SIGNED for and on behalf of
the CONSTRUCTION, MINING, ENERGY,
TIMBERYARDS, SAWMILLS AND
WOODWORKERS UNION OF AUSTRALIA
(Western Australian Branch)
Common Seal Affixed
(signed by J. McDonald)

SIGNED for and on behalf of
the COMMUNICATIONS, ELECTRICAL,
ELECTRONIC, ENERGY, INFORMATION,
POSTAL, PLUMBING AND ALLIED WORKERS
UNION, ENGINEERING AND ELECTRICAL
DIVISION, WA BRANCH
Common Seal Affixed
(signed by D. Forster)
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SCHEDULE A
Description Rate per week
APPRENTICE 3YR YR1 $281.80
APPRENTICE 3YR YR2 $376.50
APPRENTICE 3YR YR3 $438.10
APPRENTICE 4YR YR1 $220.20
APPRENTICE 4YR YR2 $281.80
APPRENTICE 4YR YR3 $376.50
APPRENTICE 4YR YR4 $438.10
APPRENTICE 5YR YR1 $210.80
APPRENTICE 5YR YR2 $248.70
APPRENTICE 5YR YR3 $281.80
APPRENTICE 5YR YR4 $376.50
APPRENTICE 5YR YR5 $438.10
BUILDING MAINT WORKER NEW $435.30
BUILDING MAINT WORKER 3 MONTHS $449.30
BUILDING MAINT WORKER L1 $458.70
BUILDING MAINT WORKER L2 $469.90
BUILDING MAINT WORKER L3 $486.60
BUILDING MAINT WORKER L4 $505.30
BUILDING MAINT WORKER L5 $528.70
BUILDING MAINT WORKER L6 $552.00
BUILDING MAINT WORKER L7 $564.60
BUILDING MAINT WORKER L8 $587.90
BUILDING MAINT WORKER L9 $611.30
ENGINEERING TRADE ADV C5 $643.60
ENGINEERING TRADE ADV C6 $619.90
ENGINEERING TRADE C7 $583.30
ENGINEERING TRADE SPEC C8 $559.60
ENGINEERING TRADE C9 $535.90
ENGINEERING TRADE C10 $512.30
ENGINEERING TRADE C11 $476.30
ENGINEERING TRADE C12 $452.60
ENGINEERING TRADE C13 $427.00
ENGINEERING TRADE C14 $408.10
HOSP WORKER GOVN L6-1 $492.90
HOSP WORKER GOVN L6-2 $496.60
HOSP WORKER GOVN L6-3 $500.30
HOSP WORKER GOVN L7-1 $502.60
HOSP WORKER GOVN L7-2 $507.90
HOSP WORKER GOVN L7-3 $512.40
HOSP WORKER GOVN L8-1 $519.70

SMITH’S SNACKFOOD COMPANY LIMITED
(WESTERN AUSTRALIA) ENTERPRISE

AGREEMENT 1996
No. AG 341 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Food Preservers’ Union of Western Australia, Union of
Workers

and

Smith’s Snackfood Company Ltd.
No. AG 341 of 1996.

COMMISSIONER J.F. GREGOR.
25 March 1997.

Order.
REGISTRATION OF AN INDUSTRIAL AGREEMENT

No. AG 341 OF 1996
HAVING heard Mr W Johnston on behalf of the first named
party and Ms N Gadsby on behalf of the second named party,

and by consent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders:

THAT the document titled the Smith’s Snackfood Com-
pany Limited (Western Australia) Enterprise Agreement
1996, filed in the Commission on 23 December 1996, be
and is hereby registered as an Industrial Agreement.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

AGREEMENT AG 341 of 1996

THE SMITH’S SNACKFOOD COMPANY LIMITED
(WESTERN AUSTRALIA)

ENTERPRISE AGREEMENT 1996

1.—TITLE
This Agreement shall be referred to as “The Smith’s

Snackfood Company Limited (Western Australia) Enterprise
Agreement 1996”.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Scope
4. Parties
5. Objectives
6. Term and Operation of Agreement
7. Leave Reserved
8. Union Business
9. Resolution of Disputes

10. Consultation and Team member Involvement
11. Contract of Employment
12. Redundancy
13. Payment of Wages
14. Time and Wages Record
15. Wages
16. Career Structures and Training
17. Superannuation
18. Hours of Work
19. Rostered Days Off
20. Meal and Tea Breaks
21. Work on Public Holidays
22. Overtime
23. Shift Work
24. Sick Leave
25. Annual Leave
26. Jury Service/Bereavement Leave
27. Parental Leave and Adoption Leave
28. Special Leave
29. Long Service Leave
30. Protective Clothing and Equipment
31. Signatories

APPENDIX A—Charter of the Consultative Com-
mittee
APPENDIX B—Skills Matrix
APPENDIX C—Wage Rates

3.—SCOPE
(1) The area and scope of this Agreement shall be the same

as that prescribed in the:
(a) Food Industry (Food Manufacturing or Processing)

Award (No. A 20 of 1990);
as at the date of registration as this Award applied to the team
members of The Smith’s Snackfood Company Limited.

(2) This Agreement shall apply to approximately 120 peo-
ple employed by The Smith’s Snackfood Company Limited at
the worksite located at Bannister Road, Canning Vale in the
State of Western Australia in the classifications listed in Ap-
pendix C—Wages of this Agreement.

(3) Unless otherwise expressly provided for in this Agree-
ment or specified in any subsequent agreement, no team
member shall be reduced in status or position or have his/her
rate of remuneration reduced or any of his/her conditions of
employment adversely affected as a consequence of making
of this Agreement.
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(4) Where the terms of this Agreement are inconsistent with
the terms of the Award referred to in subclause (1) of this clause
as varied from time to time, the terms of this Agreement will
prevail.

(5) Except where agreed by the parties to this Agreement,
the parties will oppose any applications by any other party to
be joined to this Agreement.

4.—PARTIES
The parties to this Agreement are:
The Smith’s Snackfood Company Limited (hereinafter “the

Company”);
The Food Preservers’ Union of Western Australia, Union of

Workers (hereinafter “the FPU”);

5.—OBJECTIVES
(1) The parties acknowledge that the objective of this Agree-

ment is to enhance business improvements and productivity
through teamwork and empowerment, while also increasing
team member remuneration over the term of the Agreement
leading to enhanced financial security.

(2) The parties agree that the provisions of the Agreement
are intended to support Canning Vales’ Vision and stated val-
ues through:

(a) the enhancement and utilisation of team member
skills and abilities;

(b) team development and empowerment activities
(c) training in team based responsibilities
(d) efficiency and flexibility of team structures and con-

ditions
(e) provision of a healthy and safe working environment.

(3) The Company, the Union and all team members accept
their joint responsibility to ensure this Agreement is effective
and in the event of any ambiguity or dispute over interpreta-
tion the spirit and intention of this clause will be referred to
for the proper interpretation of the provision the subject of the
dispute or question.

6.—TERM AND OPERATION OF AGREEMENT
(1) Term

(a) This Agreement shall come into operation from the
date of registration and shall remain in force until
25th November 1998 and will not continue in force
after 25th November 1998 date unless renewed by
all the parties.

(b) All parties to this Agreement make a commitment to
re-negotiate this Agreement and apply for its cancel-
lation or replacement before 25th November 1998.

(2) Operation
(a) It is the intention of the parties to maintain this Agree-

ment in its present form for its full term except when
changes become necessary so as to ensure the Agree-
ment’s effective and practical operation and such
changes are consistent with prevailing wage fixing
principles.

(b) Notwithstanding paragraph (a) above, during the term
of this Agreement, the parties will undertake to im-
plement and participate in Continuous Improvement
Activities.

7.—LEAVE RESERVED
The parties agree to discuss a proposal for annualised sala-

ries for all team members subject to acceptance by 80% of
team members within the identified area (warehouse, raw
stores, packing, processing).

8.—UNION BUSINESS
(1) Right of Entry

(a) Accredited officials of the Union shall be permitted
to interview team members on the business premises
of the Company during non-working times or meal
breaks.

(b) In the case of a dispute between the Union and the
Company which is likely to lead to a cessation of
work or to an application to the Western Australian
Industrial Relations Commission and which involves

the inspection of team members or of machines in
the process of production on which such team mem-
bers are engaged, such Union representatives shall
have the right of inspection at any time during which
the team members operating the machines concerned
are working but this permission shall not be exer-
cised, without the consent of the Company, more than
once in any one week.

(c) Provided that the duly accredited official shall no-
tify the Company prior to the official’s intention to
exercise their rights under this clause and the Union
official exercising such rights shall not interfere with
or inconvenience the work duties of the team mem-
ber.

(2) Posting of Agreement
The Company shall ensure a copy of this Agreement is posted

in a place easily accessible to all team members.
(3) Meetings of Team members
A Union may, from time to time wish to convene meetings

of team members (being team members who are members or
are eligible to become members of the Union) on site and dur-
ing ordinary shift hours. This may be done after discussion
between an official of the Union and an authorised Company
representative. It is agreed by the parties that every effort will
be made to conduct such meetings in such a way as to mini-
mise disruption to the Company operations.

(4) Union Education
The Company will pay a Union representative’s ordinary

weekly wage, as prescribed by Appendix C Wages of this
Agreement whilst the representative is attending a trade union
training course.

(a) Each representative will first obtain permission from
the Company. Such permission will not be unrea-
sonably withheld having in mind the operational
needs in the representative’s work area.

(b) Each request for permission to attend such course
must be endorsed by the State Secretary of the Un-
ion.

(c) Each representative will be entitled to a maximum
of five days paid leave in any one calendar year.

(d) Such leave will be granted subject to the Company
being given at least two weeks’ notice of the date
upon which leave is to be taken together with advice
as to the nature of the course and the subject matter
included therein.

9.—RESOLUTION OF DISPUTES
(1) The following procedure shall be observed for the avoid-

ance of disputes:
(a) discussions between the team member/s concerned

(and Union representative if requested) and the im-
mediate co-ordinator/s;

(b) discussions involving the team member/s concerned,
the Union representative and the Company repre-
sentative;

(c) discussions involving representatives from the Un-
ion concerned and Company representatives;

(d) discussions involving senior Union officials (State
Secretary) and senior Company representatives.

(e) There shall be an opportunity for any party to raise
the issue to a higher stage.

(2) Sensible time limits shall be allowed for the completion
of the various stages of the discussions.

(3) In order to allow for the peaceful resolution of griev-
ances the parties shall be committed to avoiding stoppages of
work, lockouts or any other bans or limitations on the per-
formance of work, while the procedures of negotiation and
conciliation are being followed.

(4) The Company shall ensure that all the practices applied
during the operation of the procedure are in accordance with
safe working practices and consistent with established custom
and practice at the workplace.

(5) Notwithstanding the procedure contained in sub-clause
1 hereof, there shall be -commitment by the parties that in the
event of a dispute, team members will not withdraw labour
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until all part processed materials have been processed through-
out the production line to a complete stage without wastage
and all equipment has been cleaned. This procedure shall be
repeated each day of a dispute.

(6) Emphasis shall be placed on a negotiated settlement.
However, if the negotiation process is exhausted without the
dispute being resolved, the parties may jointly or individually
refer the matter to the Western Australian Industrial Relations
Commission for assistance in resolving the dispute.

10.—CONSULTATION AND TEAM MEMBER
INVOLVEMENT

(1) Consultation
(a) It is recognised by the parties that the key to produc-

tive and harmonious working relationships lies in
establishing effective consultative mechanisms at the
workplace. Effective consultation mechanisms will:

(i) ensure that the views of the team members are
known and taken into account by the Com-
pany;

(ii) provide management with an informed basis
upon which to make decisions.

(b) To this end, it is agreed that a Consultative Commit-
tee is maintained by charter as provided for in
Appendix A to this Agreement.

(c) The Committee shall consist of a minimum of six
and a maximum to be determined by the Consulta-
tive Committee. A meeting quorum shall be a
minimum of five committee members representing
both team members and management.

(d) Team member representatives on the Committee shall
be allowed reasonable time without loss of pay to
research or prepare for such committee meetings with
full access to all relevant information as necessary.

(e) Team member representatives on the Committee are
required to keep their constituents advised on mat-
ters arising at the meeting.

(f) The Company will consult with team member repre-
sentatives on the Committee and give prompt
consideration to matters raised by team members:

(i) in order to encourage the involvement of all
team members in the ongoing search for meas-
ures to improve productivity and efficiency;

(ii) to facilitate the on-going implementation of
the Structural Efficiency Principle;

(iii) and to otherwise foster a fully committed and
informed workforce.

(2) Introduction of Change
(a) Where the Company has made a definite decision to

introduce major changes in production, programme,
organisation, structure or technology that are likely
to have significant effects on team members, the
Company shall notify the team members who may
be affected by the proposed changes and their Un-
ion.

(b) “Significant effects”: include termination of employ-
ment, major changes in the composition, operational size
of the Company workforce or in the skills required; the
elimination or diminution of job opportunities, promo-
tion opportunities or job tenure; the alteration of hours
of work; the need for retraining or transfer of team
members to other work or locations and the restructur-
ing of jobs. Provided that where the Agreement makes
provisions for alteration of any of these matters referred
to herein an alteration shall be deemed not to have “sig-
nificant effects”.

(c) The Company’s Duty to Discuss Change. The Com-
pany shall discuss with the team members affected
and the Union, the introduction of the changes re-
ferred to in paragraph (a) above and among other
things, the effects the changes are likely to have on
team members, measures to avoid or minimise the
adverse effects of such changes on team members
and should give prompt consideration to matters
raised by the team members and/or their Union in
relation to the changes.

(d) The discussion shall commence as soon as is practi-
cable after a definite decision has been made by the
Company to make the changes referred to in para-
graph (a) above.

(e) For the purposes of such discussion, the Company
shall provide in writing to the team members con-
cerned and their Union, all relevant information about
the changes including the nature of the changes pro-
posed; the expected effects of the change on team
members and any other matters likely to affect team
members provided that the Company is not required
to disclose confidential information the disclosure
of which would be inimical to the Company inter-
ests.

11.—CONTRACT OF EMPLOYMENT
(1) A team member may be engaged as:

(a) A full time team member engaged to work 38 hours
per week (excluding overtime).

(b) Part Time Team member
Means a team member engaged to regularly work
for only part of any day or week as may be agreed
between the Company and the team member con-
cerned, provided such work is more than 8 hours and
less than 38 hours per week.

(c) Casual Team member
Means a team member who is engaged by the hour
and whose employment may be terminated by either
party giving one hour’s notice. The Company shall,
wherever practicable, notify a casual team member
that their services are not required the next working
day. A casual team member is not entitled to the ben-
efits of Clause 24.—Sick Leave, Clause 25.—Annual
Leave, Clause 26.—Jury Service/Bereavement
Leave, Clause 27.—Parental Leave and Adoption
Leave, Clause 28.—Special Leave, or otherwise pre-
scribed by this Agreement.

(d) Fixed Term Team member
Means a team member engaged to work for a fixed
term determined in advance on a full time or part
time engagement basis.

(2) Termination of Employment
(a) Notice of Termination by the Company

In order to terminate the employment of a team mem-
ber, other than a casual team member, the Company
shall give the following notice:
Period of Continuous Service Period of Notice
Less than 1 year 1 week
1 year and less than 3 years 2 weeks
3 years and less than 5 years 3 weeks
5 years and over 4 weeks

(b) In addition to the notice in paragraph (a) above, team
members over forty-five years of age at the time of
the giving of notice with not less than two years’
continuous service shall be entitled to additional no-
tice of one week.

(c) Payment in lieu of the notice prescribed in paragraphs
(a) and (b) above shall be made if the appropriate
notice period is not given.

(d) The basis for calculation for any payment in lieu of
notice shall be the wages a team member would have
received in respect of the ordinary time he or she
would have worked during the period of notice had
his or her employment not be terminated.

(e) The period of notice in this clause shall not apply in
the case of dismissal for conduct that at common
law justifies instant dismissal or in the case of casual
team members where termination of employment
may occur by either party giving one hour’s notice.

(f) Notice of Termination by Team member
In order to terminate employment a team member
shall give the Company the following notice:
Period of Continuous Service Period of Notice
Less than one year 1 week
One year and over 2 weeks
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Failure by a team member to give the required no-
tice will entitle the Company to withhold monies due
on termination to the value of the number of days for
which notice has not been worked.

(3) Time Off During Notice Period
(a) During the period of notice of termination given by

the Company a team member shall be allowed up to
eight ordinary hours time off without loss of pay
during each week of notice for the purpose of seek-
ing of other employment.

(b) The time off shall be taken at times which are con-
venient to the team member after consultation with
the Company.

(c) If the team member has been allowed paid leave for
more than one day for each week of the notice pe-
riod for the purpose of seeking other employment,
the team member shall, at the request of the Com-
pany, be required to produce proof of attendance at
an interview otherwise forfeit payment for the time
absent. For this purpose a statutory declaration will
be sufficient.

(4) Statement of Employment
Upon ceasing employment, the Company shall, upon request,

provide to the team member a written statement specifying
the period of his or her employment and the classification of
or the type of work performed by the team member.

(5) Performance of Work
Each team member bound by this Agreement:

(a) shall perform such work as the Company may, from
time to time reasonably require;

(b) may be directed by the Company to carry out such
duties and use such tools and equipment as may be
required, provided that such work is within the lim-
its of the team member’s skill, competence and
training;

(c) may be required to work reasonable overtime;
(d) shall comply with all safety regulations determined

by the Company or as prescribed by Government
regulation;

(e) shall use as directed by the Company all protective
clothing and equipment provided;

(f) shall observe all the Company regulations, policies
and procedures in order to maintain an orderly and
safe workplace;

(g) shall at all times comply with the provision of Clause
9.—Resolution of Disputes of this Agreement.

(6) Standing Down of Team members
The Company may deduct payment for any day or part of a

day on which a team member cannot be usefully employed
arising out of any cessation of operations, either whole or par-
tially, due to industrial disputes including any strikes, bans or
limitations or any cause for which the Company is not reason-
ably responsible.

(7) Disciplinary Procedure
The company may take one or any combination of the fol-

lowing kinds of disciplinary action depending on the
seriousness of the offence or situation:

(a) Verbal warning
(b) Written warning
(c) Final written warning
(d) Suspension
(e) Dismissal
(a) Verbal warning

A verbal warning is an informal warning which will
not be recorded on the team member’s personal file.

(b) Written warning
A written warning may be given either when a ver-
bal warning has failed or where the offence is so
serious that a verbal warning would not be adequate.
A written warning shall stand for a reasonable pe-
riod of time and will be placed in the team member’s
personal file.

(c) Final written warning
A final written warning may be given either where a
written warning is considered inadequate because of
the seriousness of the offence or when the same or
similar offence is committed within the time frame
as specified in section (b) above, of receiving the
written warning. Failure to heed a final warning may
result in dismissal.

(d) Suspension
In special circumstances where serious misconduct
is or appears to be involved, a team member may be
suspended with pay for a period specified in writing,
pending an investigation of the alleged offence. This
suspension is without prejudice to the team member
whose conduct is subject to an inquiry or to future
employment of the team member concerned.

(e) Dismissal
In the case of serious and wilful misconduct or in the
case of a team member who, after having received a
final written warning, commits an offence similar to
that which incurred the final written warning or un-
reasonably fails to implement agreed changes to his
or her work performance following a final written
warning, the Company shall convene a hearing. No
team member shall be dismissed or suspended with-
out a hearing for disciplinary offences.
The following persons shall be present at a dismissal
hearing—
The team member concerned, a shop steward or un-
ion official of his/her own choice and any witness
required.
When all facts and surrounding circumstances have
been heard, management shall inform the team mem-
ber and persons present at the hearing of its decision
and the disciplinary action intended to be taken, if
any.

(f) A team member is entitled to elect to have either
another team member or a Union Representative
present during any discussions with the Company’s
Representative/s concerning the team member’s per-
formance which may lead to the disciplinary
procedure being used.

(8) Employment of Full Time Team members
The Company reserves the right to select the best person

with consultation with team members for any given full time
employment vacancy. In doing so however, where all things
being equal, the Company will give preference to part time
and casual team members already employed by the Company.

(9) The Union acknowledge the right of the Company to
engage a balanced workforce by utilising the various types of
hire available through the Agreement. In particular, the right
to engage part time, fixed term and casual labour as necessary
to top up the existing workforce during periods of peak pro-
duction requirement.

12.—REDUNDANCY
(1) “Redundancy” in this clause means the loss of employ-

ment due to the Company no longer requiring the job the team
member has been doing to be performed by anyone.

(2) Discussions Before Terminations
(a) When the Company has made a definite decision that

it no longer wishes the job the team members have
been doing done by anyone and that decision may
lead to termination of employment, the Company
shall have discussions as soon as practicable with
the team members directly affected and with their
Union. Discussions shall cover, among other things,
the reasons for the proposed terminations, measures
to avoid or minimise the terminations, and measures
to mitigate the adverse effects of any terminations
on the team members concerned.

(b) For the purposes of discussion the Company shall as
soon as practicable provide in writing to the team
members concerned and their union all relevant in-
formation about the proposed terminations including
the reasons for the proposed terminations, the number
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and categories of team members likely to be affected,
and the number of team members employed and the
period over which the terminations are likely to be
carried out.
Provided that the Company shall not be required to
disclose confidential information the disclosure of
which when looked at objectively, would be adverse
to the Company interests.

(3) Notification to Commonwealth Employment Service
Where a decision has been made to terminate the employ-

ment of team members, on account of redundancy, the
Company shall notify the Commonwealth Employment Serv-
ice thereof as soon as possible, giving relevant information
including a written statement of the reason(s) for the
termination(s), the number and categories of the team mem-
bers likely to be affected, and the period over which the
termination(s) are intended to be carried out.

(4) Severance Pay
(a) In addition to the periods of notice prescribed for

termination in Clause 11.—Contract of Employment
of this Agreement a team member whose employ-
ment is terminated by reason of redundancy shall be
entitled to the following amounts of severance pay
in respect of a continuous period of service:
Period of Continuous Service Severance Pay
Less than 1 year Nil
1 year and less than 2 years 4 weeks’ pay
2 years and less than 3 years 6 weeks’ pay
3 years and less than 4 years 7 weeks’ pay
4 years and over 8 weeks’ pay

(b) “Week’s Pay” means 38 hours of the ordinary time
hourly rate of pay for the team member concerned.

(c) The severance payment shall not exceed the amount
which the team member would have earned if em-
ployment with the Company had proceeded to the
team member’s 65th birth date.

(d) Continuity of Service
For the purpose of this clause continuity of service
shall not be broken on account of:

(i) any interruption or termination of the employ-
ment by the Company if such interruption or
termination has been made merely with the
intention of avoiding obligations under this
Agreement.

(ii) any absence on account of personal sickness
or accident for which a team member is enti-
tled to claim sick pay as prescribed by this
agreement or on account of leave lawfully
granted by the Company; or

(iii) any absence with reasonable cause, proof
whereof shall be upon the team member.
Provided that in the calculation of continuous
service under this paragraph any time in respect
of which a team member is absent from work
except time for which a team member is entitled
to claim annual leave, sick pay, long service leave
and public holidays as prescribed by this Agree-
ment shall not count as time worked.

(5) Alternate Employment
The Company in a particular redundancy case, may make

application to the Western Australian Industrial Relations Com-
mission to have the severance pay prescription varied if the
Company obtains mutually acceptable alternative employment
for a team member.

(6) Team member Leaving During Notice
A team member whose employment is terminated on ac-

count of redundancy may terminate his or her employment
during the period of notice and, if so, shall be entitled to the
same benefits and payments under this clause had he or she
remained with the Company until the expiry of such notice. In
such circumstances the team member shall not be entitled to
payment in lieu of notice.

(7) Written Notice
In the case of redundancy the Company shall, as soon as

practicable, but prior to the termination of the team member’s

employment, give to the team member a written notice con-
taining, among other things, the following:

(a) the date and time of the proposed termination of the
team member’s employment;

(b) details of the monetary entitlements of the team mem-
ber upon the termination of his/her employment
including the manner and method by which those
entitlements have been calculated;

(c) advice as to the entitlement of the team member to
assistance from the Company, including time off
without loss of pay in seeking other employment, or
arranging training or retraining for future employ-
ment; and

(d) advice as to the entitlements of the team member
should he/she terminate his/her employment during
the period of notice.

(8) Payment in Lieu Treated as Service
If the Company makes payment in lieu for all or any of the

period of notice prescribed by subclause (4) hereof, then the
period for which such payment is made shall be treated as
service for the purposes of computing any service related en-
titlements of the team member arising pursuant to this
Agreement and shall be deemed to be service with the Com-
pany for the purposes of Long Service Leave.

(9) Transfer to Lower Paid Duties
Where a team member whose job has become redundant

accepts an offer of alternative work by the Company the rate
of pay for which is less than the rate of pay for the former
position, the team member shall be entitled to the same period
of notice of the date of commencement of work in the new
position as if his/her employment has been terminated, and
the Company may at its option, make payment in lieu thereof
of an amount equal to the difference between the former rate
of pay and the new lower rate for the number of weeks of
notice still owing.

(10) Team members With Less Than One Year of Service
This clause shall not apply to team members with less than

1 year’s continuous service and the general obligation of the
Company should be no more than to give relevant team mem-
bers an indication of the impending redundancy at the first
reasonable opportunity, and to take such steps as may be rea-
sonable to facilitate the obtaining by the team members of
suitable alternative employment.

(11) Team members Exempted
This clause shall not apply where employment is terminated

as a consequence of conduct that justifies dismissal or in the
case of casual team members.

13.—PAYMENT OF WAGES
(1) Payment of wages for all team members shall be by elec-

tronic funds transfer (EFT) directly into a bank, building
society, credit union or other recognised financial institution
account on a day not later than Tuesday of each week as noti-
fied in writing to the Company.

(2) Where the Company and the majority of team members
within a department or section agree, wages may be paid fort-
nightly or four weekly.

(3) The Company may deduct from wages due to a team
member such amounts as authorised in writing by such team
member on a Company approved authority form.

14.—TIME AND WAGES RECORD
(1) The Company shall keep, or cause to be kept, a record or

records containing the following particulars:
(a) Full name and last known residential address.
(b) The classification under which he/she is remuner-

ated.
(c) The starting and finishing times and the hours worked

each day and each week.
(d) The number of ordinary hours and the number of

overtime hours worked each week.
(e) The wages and overtime (if any) paid each week,

and any deductions made therefrom.
Any automatic recording by machines shall be
deemed to comply with this provision to the extent
of the information recorded.
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(2) Subject to this clause the time and wages record shall be
open for inspection by a duly accredited official of the Union
during the usual office hours at the Company’s office or other
convenient place and the official may be allowed to take ex-
tracts therefrom.

(3) Before an inspection takes place a Union Official shall
give reasonable notice of not less than 24 hours to the Com-
pany.

(4) No inspection by a Union Official shall occur of the time
and wages records of a team member or former team member
who

(a) is not a member of the union; and
(b) has given written notice to the Company that he/she

does not consent to a Union Official having access
to those records.

(5) The Company shall ensure that subclause (4) is com-
plied with.

(6) The Union Official is empowered to inspect the notifica-
tion referred to in subclause (4)(b).

(7) A team member who has given notification referred to in
subclause (4)(b) may by written notice to the Company, with-
draw the notification and upon that withdrawal, the notification
ceases to be of effect.

(8) The time and wages records shall be kept in such a man-
ner that access by a Union Official to the records of team
members does not give access to records of team members
who are not members of the Union and have notified the Com-
pany that they do not consent to a Union official having access
to the records.

15.—WAGES
(1) Wages Payable

(a) Progression to higher levels of the Skills Matrix Wage
Rates prescribed in Appendix C shall be subject to
successful assessment of competency in accordance
with Clause 16, Career Structures and Training.

(b) From any date after signing this Agreement, any team
which can demonstrate satisfactory achievement of
the first band of Team Skills (Appendix B) can bring
forward the first 2% increment as due on the 27th
May 1997.

(c) These payments are made in recognition of the right
of the Company to pursue the implementation of
efficiencies under this Agreement so as to achieve
targeted improvements in the areas of costs of manu-
facture. Furthermore, in recognition of team members
taking on responsibility in the team skills area and
participation in Continuous Improvement Activities.

(2) Gainshare Bonus Payable
An annual gainshare bonus scheme will be introduced and

savings will be shared on a 50/50 basis with team members
and the Company.

16.—CAREER STRUCTURES AND TRAINING
(1) General Conditions

(a) The Company recognises and accepts its responsi-
bility in the area of training and development and is
committed to the design, provision and implementa-
tion of training programmes to extend the knowledge
and skills of its team members. The overriding ob-
jective is to enable each team member to gain the
competence to perform, consistent with operational
needs, all of the tasks and activities associated with
a particular job to established performance criteria.

(b) Each team member is responsible for his/her own
learning, and will be given the opportunity to ac-
quire knowledge and skills to advance through the
levels and gain additional remuneration, subject to
demonstrated competence in the application of the
skills acquired. The Company is committed to pro-
viding a minimum of six forklift courses throughout
the life of this Agreement and is further committed
to provide such additional courses as deemed needed
by the Consultative Committee.

(2) Skills Matrix and Training
(a) The Skills Matrix (see Appendix B) sets out the vari-

ous skill levels in the mainstreams of Processing,
Packing, Raw Materials Stores, Warehouse.

(b) Levels in each mainstream of the Skills Matrix are
defined in Appendix B. The definition of each level
will be supported by Competency Standards docu-
ments which will set out Units of Competency,
Elements of Competency, Performance Criteria and
Competency Assessment Criteria.

(c) To enable progression through the Skills Matrix, each
level will be further supported by Training modules.
It is the Workplace Trainer’s responsibility to keep
these training modules up to date and ensure that
there are training modules for all tasks.

(3) Progression And Selection For Training
(a) Progression through the skills matrix will aim to give

team members the opportunity to advance to the lim-
its of their individual interests and capacities. It is
recognised that progression may be constrained by
production requirements, training resources, the
availability of equipment and safety factors.

(b) Training programmes will be designed and made
available by the Company according to its current
and future operational needs. Places on these pro-
grammes will be made available having regard to
the skills profile of the workforce and recognising
that preference will be given to permanent team
members before casual team members.

(c) Team members will be selected by each team for a
training programme/position according to the follow-
ing guideline criteria:
• Team needs
• Team member’s stated preference
• Team member’s work performance and attitude
• Experience of team members if operational needs

so dictate
• Previous training undertaken
• The achievement of an acceptable level of profi-

ciency from previous training
• Demonstrated aptitude for the skills which are to

be acquired
• Company needs as required

(d) Where a dispute arises out of this clause, refer to the
resolution of disputes clause (Clause 9)

(4) Competency Assessment
(a) Specific and objective knowledge and skill assess-

ment will be carried out to assess levels of
competence. All skills acquired will be required to
be demonstrated. Specific Modules will not be re-
garded as complete until competency testing
requirements, including both theoretical and practi-
cal tests where appropriate have been satisfied. No
increase in levels can be granted without having com-
pleted the appropriate modules in each level.

(b) All competency assessment will be conducted by
either of the following methods: (can be chosen by
the trainee or assessor)

(i) a workplace assessor who has been assessed
as competent in the task and is an expert in the
task. OR

(ii) a workplace assessor who has been assessed
as competent in the task who is NOT an ex-
pert in the task must have an acknowledged
expert in that skill to assist in assessing.

In the event of a disagreement the results will be
reviewed by the appropriate coordinator. If agree-
ment is still not reached, the matter will be referred
to the Consultative Committee for recommendation.

(5) Record of Training and Experience
Team members will each be issued with a team member In-

formation and Training Document which will be the team
member’s endorsed record of skills attained and other relevant



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.952

work experiences whilst employed by the Company. This state-
ment will be updated on the completion of further training.

(6) Utilisation and Upkeep of Skills
(a) All team members will be required to put acquired

skills into practice and participate in a job rotation
process. This is necessary for the retention of skill
levels.

(b) The allocation of work to team members will be sub-
ject to the operational needs of the business and will
have regard to the following criteria:
• Team members will be required to perform all du-

ties up to and including their current skill level.
For the purpose of maintaining all their skills, a
team member will be required to rotate into other
positions which involve other level skills for at
least 25% of their working time within a period.

• Team requirements will be the major directives.
• The most effective utilisation of available skilled

resources;
• Effective utilisation of each team member on any

of the activities in which the team member is com-
petent;

• Equitable allocation of work between team mem-
bers of similar skill attainment;

• Planning to allow acquisition of additional skills
by training;

• The need to ensure exposure to work activity re-
lated to all of the skills held by a team member for
the specific purpose of skill retention.

(7) Payment For Training
(a) It is agreed that additional training in accordance with

this clause may be undertaken either on or off the
job.

(b) Where training is undertaken during ordinary work-
ing hours the team member concerned shall not suffer
any loss of pay. Where on-site job specific training
is undertaken outside ordinary working hours pay-
ment for such time shall be according to Clause
22.—Overtime of this Agreement.

(c) Any costs incurred in connection with the undertak-
ing of such training shall be reimbursed by the
Company upon production of evidence of such ex-
penditure and report of satisfactory progress. Text
books paid for by the Company shall be retained as
Company property.

(8) Travel Costs
Travel costs incurred by a team member undertaking train-

ing in accordance with this clause which exceed those normally
incurred travelling to and from work shall be reimbursed by
the Company. Evidence of such costs incurred by a team mem-
ber will be required by the Company.

17.—SUPERANNUATION
(1) Contributions

(a) The Company shall contribute to the Fund a pre-
scribed percentage of the team member’s wage in
accordance with the provisions of the Superannua-
tion Guarantee Act 1992.

(b) The Company shall make such contributions monthly
for pay periods completed in such months, or at such
other time and in such manner as may be agreed in
writing between the Trustees of a fund and the par-
ties to this Agreement from time to time.

(c) Notwithstanding the provisions of this clause, the
Company is not obliged to contribute to more than
one Fund in respect of a team member unless or-
dered to do so by an Order from any Industrial
Tribunal or by legislation.

(d) If at any time the Company becomes bound by an
order of any industrial tribunal or by legislation to
contribute to another superannuation fund in respect
of a team member then the Company’s liability to
make contributions in respect of that team member
pursuant to this clause will be reduced by the amount
of the contribution the Company is required by any

order made by any Industrial tribunal or by legisla-
tion to make from the date the Company becomes
bound to make such contributions.

(2) Definitions
For the purposes of this clause:

“Fund” means the Australian Retirement Fund or The
Smith’s Snackfood Company Superannuation Plan which
complies with the Australian Government’s Operational
Standards for Occupational Superannuation funds.

“Wage” means the ordinary periodic wage of an amount
equal to or greater than $450 per month paid by the Com-
pany to a team member and includes other remuneration
to be taken into account as “wages” under the Superan-
nuation Guarantee (Administration) Act 1992.

18.—HOURS OF WORK
(1) Ordinary Hours

(a) The ordinary hours of work shall be an average of
38 hours per week over any five days of the week
worked over any one of the following cycles.

(i) 38 hours within a work cycle not exceeding 5
consecutive days.

(ii) 152 hours within a work cycle not exceeding
28 consecutive days provided that this work
cycle is subject to agreement as provided by
subclause (2) Clause 19. -Rostered Days Off.

(2) Day Work
The ordinary hours of work for day workers shall be worked

continuously except for meal breaks between 6.00am and
6.00pm Monday to Friday, subject to subclauses (1) of Clause
21.—Work on Public Holidays of this Agreement.

(3) Shift Work
The ordinary hours of shift work are provided for in subclause

(2) of Clause 23.—Shift Work.
(4) Changes to shifts
The time commencing and finishing shifts may be varied by

the Company by the giving of seven days notice to the team
member/s concerned or a shorter period of notice by agree-
ment.

(5) Implementation of 38 Hour Week
The ordinary hours shall be an average of 38 per week to be

worked on the following basis:
(a) By team members working less than eight ordinary

hours each day; or
(b) By fixing one weekday on which all team members

will be off during a particular work cycle; or
(c) By rostering team members off on various days of

the week during a particular work cycle so that each
team member subject to agreement as provided by
subclause (2) Clause 19.—Rostered Days Off, has
one week day off during that cycle.

(d) By team members working up to a maximum of 40
hours in any week provided that over a period of six
months the average weekly hours shall not exceed
38 hours.

(e) By team members working ordinary hours in excess
of eight but not exceeding ten on any one day over a
four day working week.

19.—ROSTERED DAYS OFF
(1) Where the ordinary hours of work for a team member

are to be worked in accordance with paragraph (d) of subclause
(5) of Clause 18.—Hours of Work of this Agreement such
team member will accrue a credit of two (2) hours each week
which shall accumulate. Such accumulation may be taken as a
rostered day off duty at a time that is agreed between the Com-
pany and the team member, or where appropriate, the Company
and the majority of team members in the enterprise, section or
sections concerned.

(2) Six (6) RDO’s may be accrued by agreement between
the Company and the team member.

20.—MEAL AND TEA BREAKS
(1) The time of taking scheduled meal and tea breaks once

having been determined may be altered by the Company if it
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is necessary to do so in order to meet the requirements for
continuity of production. The duration of the meal break shall
be 30 minutes and tea break 15 minutes.

(2) No team member shall be required to work more than
six hours without a meal break. No team member shall be
required to work more than four hours without a paid tea break.

21.—HOURS WORKED ON PUBLIC HOLIDAYS
(1) Public Holidays

(a) All team members (other than casuals) shall be enti-
tled to those public holidays as prescribed by the
Award; provided that another day may be taken as a
holiday by agreement between the Company and
team member in lieu of any of the public holidays.

(b) Where a Public Holiday falls on a Saturday or a Sun-
day or on a day on which a team member is not
rostered to work ordinary hours, the public holiday
shall be observed on the next succeeding working
day or on such other day as may be agreed by the
Company and the team member.

(c) All work performed by team members on any of the
public holidays listed above shall be paid for at the
rate of double time and a half.

(d) Where a team member (other than a casual) is re-
quired for work on a public holiday the team member
shall be paid for a minimum of four hours at the rate
of double time and one half.

(e) With respect to shift workers this clause shall not
apply to ordinary hours worked on a shift of which
the minor portion falls on a Public Holiday,

22.—OVERTIME
(1) Payment For Overtime

(a) Subject to the provisions of this subclause, all work
performed outside a team member’s ordinary work-
ing hours as defined in Clause 18.—Hours of Work
or Clause 23.—Shift Work shall be paid for at the
rate of time and one half for the first two hours and
double time thereafter, double time will apply for
hours worked on Sunday and for hours worked after
12.00 noon Saturday.

(b) In computing overtime each day shall stand alone
but when a team member works overtime which con-
tinues beyond midnight on any day, the time worked
after midnight shall be deemed to be part of the pre-
vious days work for the purposes of the subclause.

(2) Call Out
Where a team member (except casuals) is recalled to work

without prior notice after leaving the Company premises they
shall be paid for a minimum of four hours’ work at the appro-
priate overtime rate.

(3) On Call
A team member shall be paid at ordinary rates for all time

required by the Company to hold in readiness to work outside
ordinary working hours until release.

(4) Meal Allowance
A team member who works overtime in excess of two hours

shall be entitled to a paid meal break of not less than 20 min-
utes to be taken at a time agreed to between the team member
and the Company. In addition, a team member shall also be
paid a meal allowance of $8.50 where a day’s prior notice of
the requirement to work such overtime has not been given.

(5) Rest Period After Overtime
(a) Where overtime work is necessary it shall, wherever

reasonably practicable, be so arranged that team
members have at least ten consecutive hours off duty
between the work of successive days.

(b) A team member who works so much overtime between
the termination of work on one day and the commence-
ment of ordinary hours on the next day, that the team
member has not had at least 10 consecutive hours off
duty between those times, shall, subject to this subclause
be released after completion of such overtime until the
team member has had 10 consecutive hours off duty
without loss of pay for ordinary working time occur-
ring during such absence.

(c) If, on the instructions of the Company, a team mem-
ber resumes or continues work without having had
10 consecutive hours off duty, the team member shall
be paid at double rates until the team member is re-
leased from duty for the rest period and shall be
entitled to be absent until having had 10 consecutive
hours off duty without loss of pay.

(6) Travel Home After Overtime
Where a team member, except for a shift team member, is

detained at work until it is too late to travel by the last ordi-
nary bus, train or other regular public conveyance to his/her
usual place of residence, the Company shall provide transport
to the team members usual place of residence, free of charge.
This clause shall not apply to any team member who has their
own means of transport.

(7) Overtime Restrictions
The Union or any team member/s covered by this agree-

ment shall not in any way, whether directly or indirectly, be a
party to or concerned in any ban, limitation or restriction upon
the working of reasonable overtime in accordance with the
requirements of this clause.

23.—SHIFT WORK
(1) Definitions
For the purposes of the clause—

“Afternoon Shift” means any shift finishing after
6.00pm Monday to Friday inclusive and at or before
12.30am Tuesday to Saturday inclusive.

“Night Shift” means any shift finishing at or before
8.30am Monday to Friday inclusive.

“Early Morning Shift” means any shift starting between
4.00am and 6.00am Monday to Friday inclusive.

“Rostered Shift” means a shift for which the team mem-
ber concerned has had at least two working days notice.

“Permanent Night Shift” means a night shift which does
not rotate or alternate with another shift so as to give a
team member at least 1/3rd of their working time off night
shift in each shift cycle.

(2) Ordinary Hours of Shift Work
(a) The ordinary hours for a shift worker shall not be

worked in accordance with subclause (5) Clause
18.—Hours of Work.

(b) Subject to the following conditions, a shift worker
shall work shifts at such times as the Company may
require:

(i) A team member shall not be required to work
more than one shift in each 24 hours.

(ii) Shift rosters will specify the commencing and
finishing times of ordinary work hours of the
respective shifts.

(iii) The method of working shifts may in any case
be varied as to all or a section of the team
members by agreement between the Company
and the majority of team members concerned
and the Union. The agreement by the Union
will not be unreasonably withheld.

(iv) The time of commencing and finishing shifts
once having been determined may be varied
by the Company by the giving of seven days
notice to the team member/s concerned of a
shorter period of notice by agreement.

(c) Where a team member works a shift which contin-
ues beyond midnight or commences before midnight
on any day the team member shall be deemed to have
worked on the day on which the majority of hours
were worked

(3) Shift Work Allowances
A shift worker shall be paid the following percentage allow-

ances in addition to his/her ordinary rate for the duration of
work on a rostered shift:

(a) on early morning shift 10%
(b) on afternoon shift 17.5%
(c) on night shift 17.5%
(d) on permanent night shift 30%
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24.—SICK LEAVE
(1) Sick Leave

(a) Subject to the other provisions of this clause a team
member, other than a casual, unable to attend or re-
main at work because of personal illness or injury is
entitled to be absent from work without loss of ordi-
nary pay (“sick leave”).

(b) Sick leave accrues at the rate of 1.46 hours per week
for full time team members, and on a pro rata basis
for part time and fixed term team members.

(c) Sick leave entitlements not taken shall accrue from
year to year.

(2) Entitlement Conditions
(a) A team member shall before or at the usual time of

commencement (and in any event not later than 24
hours after the commencement of absence unless ex-
traordinary circumstances apply) inform the
Company of the nature of the injury or illness and
the estimated duration of the absence.

(b) A team member shall prove to the satisfaction of the
Company their inability to attend for duty on the day or
days for which sick leave is claimed. Provided that a
team member will be allowed two single days absence
each year without the need for evidence to be provided.

(3) Supplementary Sick Leave
(a) It is recognised that team members may experience

serious and long term illnesses resulting in disable-
ment/disability. Supplementary sick leave can be used
to claim payment for illness and non compensable
injury except:

(i) absences of less than two (2) weeks duration
after ordinary sick leave has expired;

(ii) any deliberate self inflicted injury or illness;
(iii) alcohol or drug related illness/accident;
(iv) injury and illness arising from professional and

paid activity.
(b) Payment for supplementary sick leave requires medi-

cal certification for the whole period off work,
specifying the condition suffered by the team mem-
ber. Back dated certificates will not be accepted, and,
in some cases the Company, at its expense, may re-
quire a second opinion from a nominated Medical
Practitioner.

(c) Each supplementary sick leave claim will stand alone.
(d) A team member is entitled to claim supplementary

sick leave up to twelve (12) weeks in any continu-
ous twelve (12) month period.

(e) Supplementary sick leave entitlement will only ap-
ply when a team member exhausts ordinary sick leave
entitlements.

(f) Should the team member qualify for future ordinary
sick leave entitlements during a period of supple-
mentary sick leave, supplementary sick leave will
be suspended until ordinary sick leave entitlements
have again expired.

(g) Payment will be made at the ordinary time rate im-
mediately following the expiry of ordinary sick leave.

(h) Payment for the first two weeks of supplementary
sick leave will be made retrospectively.

(i) Supplementary sick leave does not accumulate.
(j) Supplementary sick leave shall not affect continuity

of service.

25.—ANNUAL LEAVE
(1) Entitlement/Period of Leave
At the end of each 12 months’ employment with the Com-

pany, all team members will be entitled to four (4) weeks annual
leave, exclusive of Public Holidays and may be taken in any
manner agreed between the Company and the team member.
No team member will accrue more than four (4) weeks with-
out written approval from management.

(2) Payment
The following payments shall be made to each team mem-

ber, immediately before proceeding on annual leave:
(a) Day Workers—ordinary pay plus a loading of 17.5%;

or,
(b) Shift workers—ordinary pay as defined plus “Shift

Allowance” as provided for in subclause (3) Clause
23.—Shift Work or 17.5% whichever is the greater.

(3) Taken In Advance
(a) If the Company and the team member so agree, an-

nual leave may be taken wholly or partly in advance
before the team member has become entitled to an-
nual leave.

(b) Unless a team member has taken all annual leave in
advance for the current year, the team member be-
comes entitled at the end of a year of employment,
to that part of the annual leave not already taken.

(4) Termination of Employment
A team member whose employment is terminated shall be

entitled to:
(a) Payment for their accrued annual leave entitlements

including 17.5% leave loading and in accordance with
subclause (1) of this clause; and

(b) In respect of their current year of employment, all
accumulated pro rata annual leave.

26.—JURY SERVICE/BEREAVEMENT LEAVE
(1) A team member who is required to attend jury service

during ordinary working hours will be reimbursed by the Com-
pany an amount equal to the difference between the amount
paid in respect of the attendance for such jury service and the
amount of ordinary wages that would have been earned had
the team member not been on jury service.

(2) In the event of death of the team member’s spouse, defacto
spouse, child or step child, parent or step parent, brother, sis-
ter and grandparents, paid bereavement leave of up to 2 days
will be granted. Where requested, the team member is to sup-
ply evidence of the death and the relationship to the deceased.

27.—PARENTAL LEAVE AND ADOPTION LEAVE
Parental leave shall be granted in accordance with Schedule

14 of the Industrial Relations Act 1988 (Cth).

28.—SPECIAL LEAVE
(1) A team member may be granted paid leave for emer-

gency or compassionate reasons of up to three days in a calendar
year.

Examples of circumstances where leave may be granted in-
clude:

(a) Family illness;
(b) Moving house;
(c) Emergency domestic situations (eg. fire, theft, burst

plumbing);
(d) Natural disasters (e.g. bush fires, floods).

(2) Each case will be considered on its merits. Management
may grant such leave as it considers necessary in the circum-
stance, and shall not necessarily grant the full three days in
each case.

(3) The Company may, in its sole discretion, grant special
replacement leave where a team member has, for reasons of
sickness or accident, been prevented from enjoying the ben-
efits of annual leave. In exercising this discretion, the Company
will have regard to the duration of the illness/incapacity rela-
tive to the period of leave.

29.—LONG SERVICE LEAVE
A team member shall be entitled to long service leave in

accordance with the Long Service Leave General Order as
printed in Volume 70 of the West Australian Industrial Ga-
zette at page 2079.
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30.—PROTECTIVE CLOTHING AND EQUIPMENT

(1) Personal Clothing

(a) Subject to the terms and conditions of this clause the
Company will issue uniforms to team members.

(b) An original issue of new clothing will be made to
each team member on commencement and individual
garments will be replaced by the Company on a rea-
sonable wear and tear basis as determined between
the team member and the team member’s coordina-
tor.

(2) Protective Clothing/Equipment

(a) Suitable gloves, goggles, masks and other protective
clothing and equipment will be provided by the Com-
pany for such work that reasonably requires their use.

(b) A team member who is supplied with any of the cloth-
ing or equipment specified will wear or use, as the
case may be, this clothing and equipment.

(c) The Company requires, as a condition of employment
of all team members, that they wear safety shoes. The
Company will provide team members with one pair of
shoes free of charge on commencing and replace these
shoes on a reasonable wear and tear basis.

(d) Team members supplied with clothing and protec-
tive clothing/equipment in accordance with this
clause will replace or pay for any such clothing so
supplied if lost or damaged through the team mem-
ber’s negligence.

(e) All clothing issued to a team member will be returned
to the Company on the termination of employment
in good condition, fair wear and tear excepted, or
paid for at replacement cost by the team member.

(3) First Aid Equipment

The Company shall provide and maintain first aid kits in all
sections of the enterprise.

APPENDIX A

CHARTER OF THE CONSULTATIVE COMMITTEE

Members of this committee are committed to achieving im-
provements in productivity at the same time providing more
secure and rewarding employment through cooperation.

(1) The Consultative Committee has the authority to make
decisions within the scope as defined by this charter.

(2) The Consultative Committee members will be responsi-
ble for:

(a) Attending all meetings and discussing all matters
raised except any matter which are likely to give rise
to an industrial dispute or grievance or which is of a
personal nature.

(b) Consulting with other team members in order to en-
courage their involvement in the ongoing search for
measures to improve productivity and efficiency and
to foster a fully committed and informed work place.

(c) Reporting back regularly and representing team
members.

(d) Ensuring effective implementation of change through
proper planning and consultation.

(e) Promoting to management and team members the
importance and benefits of systematic training, job
satisfaction and personal development of all team
members.

(f) Assisting with the design, conduct and administra-
tion of the training syllabus.

(g) Making recommendations to management as required
regarding any objections or protests lodged by a team
member arising out of matters concerning training
or assessment (non industrial disputes).

(3) The Committee shall have the right to present informa-
tion and or seek advice from the Union and or relevant bodies.
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APPENDIX C

RATES OF PAY AND SKILL LEVEL DEFINITIONS
Skills Matrix Wage Rates

27 MAY 97 25 NOV 97 25 MAY 98
Level 4 498.00 507.96 518.11 528.48
Level 3 475.36 484.86 494.56 504.45
Level 2 418.76 427.13 435.67 444.39
Level 1 396.13 404.05 412.13 420.37

Payment for the following levels will be made when a team
member has been assessed as competent in all the modules
required for that level.

Team Members on wage rates equivalent to Induction, Level
2A and 3A (in the previous enterprise agreement) will remain
on those rates until such time as they have completed all the
modules required to receive the full level 2 or level 3 rates of
pay.

Skills Level Definitions
Level 4

• the number of people required at this level will be
determined by management.

• has highly developed knowledge, skill and capacity
for self direction within streams and in doing so

• is multi skilled in at least 4 machines of any combi-
nation, for example: three packing machines and one
fryer, or three fryers and packing machine, or two
packing machines and two fryers etc.

• participates in most team skills
• has completed all Level 3
• is responsible for workplace housekeeping and hy-

giene
Level 3
Has demonstrated capacity for self-directed operating and

in so doing:
• exercises decision making
• participates in most team skills
• has completed Level 2
• is responsible for workplace housekeeping and hy-

giene
Level 2
Performs proceduralised tasks within streams and in so do-

ing:
• is able to recognise faults and take corrective action
• is able to interpret and record data
• participates in some team skills
• has completed Level 1
• is responsible for workplace housekeeping and hy-

giene
Level 1
has completed Company Induction (one week duration

spending time in each department including general induc-
tion, occupational health and safety, hygiene and quality,

company policies and procedures, a day in packing, process-
ing, raw stores and warehouse). This may be fast tracked at
management’s discretion in recognition of prior learning, how-
ever all new team members will be required to complete this
stage within their first two months of employment.

• works with a buddy
• exercises minimal decision making
• is able to carry out simple instructions
• is responsible for workplace housekeeping and hy-

giene

ENGINEERING
Level 6
Is qualified in electronic/plc and has completed all training

modules
participates in most team skills
Level 5
Entry level for those team members qualified in electronics/

plc
participates in most team skills
OR
Fault find and repair all equipment and has completed all

training modules
Has completed Level 4
participates in most team skills
Level 4
Entry Level Mechanical Fitter who has a restricted electri-

cal license
OR
“A” class electrical license

participates in some team skills

31.—SIGNATORIES
Representatives of the parties to the Agreement, The Smiths

Snackfood Company Limited; the Food Preservers Union of
Western Australia have signed this clause indicating their agree-
ment.
............................Signed............................
JOHN MILLEN
for and on behalf of The Smiths Snackfood Company Limited
............................Signed............................
NARELLE GADSBY
for and on behalf of The Smiths Snackfood Company Limited
............................Signed............................
JOSEPH BULLOCK
for and on behalf of The Food Preservers’ Union of Western
Australia Union of Workers
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WESFI MANUFACTURING PTY LTD, DARDANUP
(WESBOARD PARTICLEBOARD AND LPM
DIVISION—ENTERPRISE BARGAINING)

AGREEMENT 1996
No. AG 20 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Wesfi Manufacturing Pty Ltd, Dardanup

and

The Forest Products, Furnishing and Allied Industries
Industrial Union of Workers, WA Branch and Others.

No. AG 20 of 1997.

Wesfi Manufacturing Pty Ltd, Dardanup (Wesboard Particle
and LPM Division—Enterprise Bargaining) Agreement

1996.

COMMISSIONER P.E. SCOTT.

12 March 1997.
Order.

HAVING heard Mr M Borlase on behalf of the Applicant, Mr
T Daly on behalf of The Forest Products, Furnishing and Al-
lied Industries Industrial Union of Workers, WA Branch, Mr
D Leeder on behalf of the Communications, Electrical, Elec-
tronic, Energy, Information, Postal, Plumbing and Allied
Workers Union of Australia, Engineering and Electrical Divi-
sion, WA Branch and Mr G Sturman on behalf of the
Automotive, Food, Metals, Engineering, Printing and Kindred
Industries Union of Workers Western Australian Branch and
by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Wesfi Manufacturing Pty Ltd, Dardanup
(Wesboard Particleboard and LPM Division—Enterprise
Bargaining) Agreement 1996 in the terms of the follow-
ing schedule be registered on the 17th day of February
1997.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.

ENTERPRISE AGREEMENT

1.0—TITLE
The WESFI Manufacturing Pty Ltd, Dardanup,

(WESBOARD Particleboard and LPM Division—Enterprise
Bargaining) Agreement 1996.

2.0—ARRANGEMENT
Clause Number

Title 1
Arrangement 2
Application 3
Parties Bound 4
Dates and Period of Operation 5
Relationship to Parent Awards 6
No Extra Claims 7
Objectives 8
Trade Union Training Leave 9
Right of Entry 10
Casual and Contract Labour 11
Training 12
Classification Determination 13
Family Leave 14
Superannuation 15
Dispute Resolution Procedure 16
Special Conditions 17
Remuneration 18
Shift Swap 19
Board of Review 20
Signatories to Agreement 21
Attachment A—Performance Based Remuneration
Attachment B—Performance Calculation
Attachment C—Team Based Organisational Culture
Attachment D—Employees Bound by Agreement

3.0—APPLICATION
This agreement shall apply to WESFI Manufacturing Pty

Ltd, Dardanup (WESBOARD Particleboard and LPM Divi-
sion) and to all employees engaged under the terms and
conditions of the following awards:

• Particleboard Industry Award (SWLD) No. 101978.
• Metal Trades (General) Award 1965.

4.0—PARTIES BOUND
(a) This agreement shall be binding on:

• WESFI Manufacturing Pty Ltd, Dardanup,
(WESBOARD Particleboard and LPM Division).

• The Forest Products, Furnishing and Allied Indus-
tries, Industrial Union of Workers, WA.

• The Automotive, Food, Metals, Engineering, Print-
ing and Kindred Industries Union of
Workers—Western Australian Branch

• Communications, Electrical, Electronic, Energy, In-
formation, Postal, Plumbing and Allied Workers
Union of Australia, Engineering and Electrical Di-
vision, WA Branch.

• All employees who are engaged in any of the occu-
pations specified in the Awards referred in Clause 3.

(b) The parties will oppose any applications by other
parties to be joined to this agreement.

5.0—DATES AND PERIOD OF OPERATION
The parties agree:

• that this agreement will become retrospectively ef-
fective to the first pay period on or after September
2, 1996 with respect to the first fixed increase and
otherwise effective on the date it is signed by all par-
ties;

• that this agreement will be paid from the date it is
ratified by the Western Australian Industrial Rela-
tions Commission;

• that this agreement shall remain in operation for a
period of 24 months from September 3, 1996;

• that negotiations for a new enterprise agreement will
commence during the month of June 1998.

6.0—RELATIONSHIP TO PARENT AWARDS
This agreement shall be read and interpreted wholly in con-

junction with those awards specified in clause
3.0—Application, provided that where there is any inconsist-
ency, this agreement shall take precedence.

7.0—NO EXTRA CLAIMS
All parties agree that State Wage Case Decisions occurring

during the life of this agreement will not be made available to
employees covered by this agreement and that no extra claim
or claims will be made unless consistent with State Wage Case
Decisions.

8.0—OBJECTIVES
The objectives of the agreement are to facilitate and commit

the parties to ensuring the WESBOARD plant becomes a more
productive and efficient operation and further to:

• provide excellence in meeting customer require-
ments.

• provide rewarding and fulfilling jobs.
• ensure the plant operates to best standard in safety

and quality.
• continue investment in the productive capacity of the

enterprise and other measures to increase the secu-
rity of employees’ employment

The objectives shall be achieved by:
• the total package of this agreement which includes

achievement of performance levels; and specifically,
• the implementation of a team based organisational

culture as per Attachment C which will focus on pro-
ducing the following outcomes:

• continuously improving performance, work methods
and efficiency and customer service improvements
and maintenance of AS/NZ9001 quality systems,
IS014001 Environmental Management Systems and
Safety Systems.
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9.0—TRADE UNION TRAINING LEAVE
9.1 A permanent employee nominated by the relevant union

shall be allowed leave without the loss of pay to attend Trade
Union Training Courses conducted and approved by the rel-
evant trade union subject to the following conditions:

9.1.1 An accredited union representative shall upon applica-
tion in writing from the union be granted up to 4 days leave
with pay each calendar year (maximum of 25 days across the
three site unions per year), non cumulative to attend Trade
Union Training Courses.

9.1.2 The application for leave shall contain the period of
time for which leave is sought and the description and content
of the course to be attended and where the course is to be
conducted by the relevant trade union.

9.1.3 The granting of such leave shall be subject to the un-
ion giving not less than four weeks notice in writing or such
lesser period as may be agreed between the company and the
union.

9.1.4 An employee who has completed six months with the
company (or lesser period of service as may be agreed upon
between the company and the union) shall be eligible for such
leave.

9.1.5 The time of taking such leave shall be arranged so as
to minimise any adverse effect on the company’s operations

9.1.6 The company shall not use sub-clause 9.1.5 to avoid
its obligation under this clause.

9.1.7 The company shall not be liable for any additional ex-
penses associated with an employee’s attendance at a course
other than the payment of ordinary time earnings for such ab-
sence. For the purpose of this clause ordinary time earnings
shall be defined as the relevant award classification rate in-
cluding supplementary payments and shiftwork loadings where
relevant plus overaward payment where applicable.

9.1.8 Leave rights granted in accordance with this clause
will not result in an additional payment or alternative time off
to the extent that the course attended coincides with a rostered
day off or any other concessional leave.

10.0—RIGHT OF ENTRY
On notifying the company or the company’s representative,

the Secretary or any authorised officer of a union party to this
agreement shall have the right to visit any job at any time
when work is being carried on, whether during or outside the
ordinary working hours for the purpose of discussing legiti-
mate union business with employees covered by this agreement
provided that the Secretary or any authorised officer does not
unduly interfere with the work in progress.

The Secretary or authorised officer of a union party to this
agreement shall recognise the company’s safety standards when
visiting any job and will advise the company or company’s
representative on leaving the company premises.

11.0—CONTRACT LABOUR
It is agreed that contract labour can be used on site to per-

form work that cannot be performed by WESFI Pty Ltd
personnel for reasons outlined below. Contractors will not be
used to replace or diminish permanent employee status. Com-
mitment is given that the use of contractors on site is covered
by the following principles:

11.1 Communication
11.1.1 The engagement of contractors will be advised

through:
(a) the “daily inspections and repairs plan” (for

metal trades)
(b) the weekly WESFI shift roster
(c) the weekly WESFI shift roster for Finishing

Section (for timber workers)
11.1.2 Meetings consistent with the team based cul-

ture will be held to allow issues to be raised
and addressed regarding the use of contrac-
tors.

11.1.3 Where the engagement of contractors does not
follow the agreed principles this should be
brought to the attention of the Operations
Manager so the situation can be addressed.

11.1.4 In any event a monthly meeting with relevant
site representatives will be held to plan and
review contractor requirements on site.

11.2 Wherever practicable, engagement of contractors will
not be used to deny employees the opportunity to
increase their breadth of experience within the Com-
pany.

11.3 Employees working alongside contractors are to be given
fair treatment in job allocation and overtime except in
the case of a requirement for specialist skills.

11.4 Engagement of contractors will be to satisfy the short
term demands of the business and will be hired for a
clearly defined circumstance. Such circumstances are
described below:

11.4.1 Above normal increase in work output which
results in non recurring peak loads which are
beyond the capacity of the workforce to com-
plete with reasonable overtime.

11.4.2 Breakdown, repair or modification work
deemed as an emergency case.

11.4.3 The requirement for skills not currently held
by WESFI Pty Ltd employees or to supple-
ment skills currently held by those employees.
Where skills are not present on site, emphasis
should be placed on the provision of training
and the development of those skills on site
where viable.

11.4.4 Installation work.
11.4.5 Site services, repairs and installation works,

eg. plumber.

12.0—TRAINING
As specified in the Metal Trades (General) Award No. 13 of

1965, the company will commit to all apprentices and trainees
continuing to receive paid training which meets the require-
ments of the Industry Training Advisory Board and results in
a consistent national qualification.

13.0—CLASSIFICATION DETERMINATION
13.1 The parties agree that a committee of Management and

employee representatives will be established to review the
application of classification determination criteria to Metal
Trade specifications.

13.2 The parties agree that a committee of Management
and employee representatives will be established to finalise
classification determination criteria (matrix) and review the
application of such to production operators. The parties will
endeavour to finalise the matrix by the end of March 1997.

14.0—FAMILY LEAVE
14.1 To assist employees with family responsibilities the

parties agree to the following family leave provisions:
14.2 Full and part time employees shall be entitled to utilise

up to 5 days (non cumulative) of accrued annual or sick leave
per annum to provide short term assistance to ill members of
their immediate family, provided:

14.2.1 Satisfactory evidence of illness is provided.
14.2.2 The employee has responsibility for the care of the

family member concerned.
14.2.3 The family member is either:

(a) A member of the employee’s household, or
(b) a member of the employee’s family (as defined in

the Sex Discrimination Act 1984)

15.0—SUPERANNUATION
The parties to this Agreement affirm their commitment to

Westscheme.

16.0—DISPUTE RESOLUTION PROCEDURE
Clause 34—Avoidance of Industrial Disputes in the Metal

Trades (General) Award 1965 will be used for the purposes of
resolution of matters for all employees covered by this agree-
ment.

17.0—SPECIAL CONDITIONS
17.1 Tool Replacement Policy
The tool allowance is intended to allow for normal mainte-

nance, replacement or upgrade of a tradesperson’s toolbox.
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After all due care is taken by the tradesperson, and there is
damage or loss of property, then the costs of replacement will
be reimbursed.

Where tools are lost through normal day to day use, then
these shall be replaced through the tool allowance. Each case
of damage or loss will be judged on its merit by the Engineer-
ing Manager.

17.2 Additional Call Out Provision
17.2.1 The purpose of this clause is to deter unnecessary

disturbances to employees outside of working hours.
All calls to employees homes for technical advice
are to be made with the Senior Shift Supervisors
authority.

17.2.2 If an employee is called at home for technical advice
they will be paid:

(a) one hour at overtime rates if the call/s are made be-
fore 10:00pm; or

(b) two hours at overtime rates if the call/s are made
between 10:00pm and 06:00am.

18.0—REMUNERATION
18.1 This agreement provides for fixed increases in wages

over the 24 months of the agreement and in addition a variable
performance payment payable each production month which
is reflective of a given production months performance. The
payments are provided for as follows:

18.2 Fixed Increases:
18.2.1 A fixed increase of 4% on the ordinary hourly

rate payable from the first pay period com-
mencing on or after September 2, 1996; and,

18.2.2 A fixed increase of 4% on the ordinary hourly
rate payable from the first pay period com-
mencing on or after September 3, 1997.

18.3 Performance Based Increases:
18.3.1 A performance based increase will be payable

on the achievement of performance indicators
as set out in Attachment A.

18.3.2 The performance based increase is payable
monthly following achievement of the per-
formance indicators.

18.3.3 Employees on approved annual, long service
or sick leave will be eligible to receive the
performance based increases.

18.3.4 Employees that take leave without pay will
receive the performance based increase on a
pro-rata basis.

18.4 Performance Pay and Fixed Hourly Rate:
18.4.1 For the 12 month period ending September 2,

1997 the average site performance will be cal-
culated and corresponding dollar value of such
performance will be incorporated into the base
hourly rate.
The manner by which this dollar value will be
incorporated into the base hourly rate will be
to divide the dollar value by 55.1 hours and
then add that value to the base hourly rate for
each grade. This increase to the base hourly
rate will be undertaken after the 2nd 4% fixed
increase is made to the base hourly rates.

18.4.2 The performance based payment scale will be
revised to reflect the amount incorporated into
the base hourly rate.

18.4.3 If the performance of the site is not maintained
at the level incorporated into the base hourly
rate (as per 18.4.1) over the 6 months com-
mencing September 3, 1997, the quantum
incorporated into the base hourly rate as per
18.4.1 will be adjusted to reflect the 6 month
performance, however, will not drop below the
second fixed increase rate.

19.0—SHIFT SWAP
The company agrees that shifts may be “swapped’ between

two employees subject to the agreement of the relevant shift
supervisor and team leaders. It is understood that shifts swaps

are only possible where the employees are competent
atoperating the equipment they will operate on the swapped
shift.

20.0—BOARD OF REVIEW

A board of review will be established for the site and will be
chaired by the General Manager Manufacturing. The charter
and representation of/on the Board of Review will be deter-
mined at the first meeting.

21.0—SIGNATORIES TO AGREEMENT

(signed) 20/12/96

Employee Representative (date)

(signed) 20/12/96

Employee Representative (date)

(signed) 20/12/96

Employee Representative (date)

(signed) 20/12/96

On behalf of the WESFI Manufacturing Pty Ltd, Dardanup,
WESBOARD Particleboard and LPM Division
 (date)

(signed)               COMMON SEAL 9/1/97

(date)

On behalf of the Communications, Electrical, Electronic,
Energy, Information, Postal, Plumbing and Allied Workers
Union of Australia, Engineering and Electrical Division, WA
Branch

(signed)               COMMON SEAL 14/1/97

(date)

On behalf of the Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union of Workers—Western
Australian Branch

(signed) 14/1/97

On behalf of the Forest Products, Furnishing and Allied In-
dustries Industrial Union of Workers, WA
 (date)

ATTACHMENT A

PERFORMANCE BASED REMUNERATION

Performance based remuneration shall be noted on the at-
tached sheet.

Rules applying to this calculation are:

1. Volume calculated as a percentage against budget (re-
fer Attachment B). 100% volume implies actual
volume production equalled budget in the allotted
time.

2. Shuts required for market reasons will be excluded
from analysis.

3. All other stoppages, including maintenance related
bar changes, gas, electricity or any other factor are
included. These factors are already allowed for in
budgeted volume figures.

4. Where capital investment has, or is likely to have, a
positive or negative impact upon any of the perform-
ance measures no changes to the performance
measures will occur over the life of this agreement
unless:

• The Company has installed significant new
facilities and/or plant upgrades.

• The Company has significantly reduced plant
facilities (eg. transfer of a melamine plant to
Perth).

If either of the above occur the Company will re-
set benchmarks so as to properly reflect the
opportunity to achieve the new performance levels
available from the modified plant systems as agreed
by the Board of Review.
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ATTACHMENT B
PERFORMANCE CALCULATION

The performance for the site shall be the average of
‘A’ grade particleboard production from the sanding line and
‘A’ grade melamine produced from the LPM presses.

This shall be calculated as follows:
(A) Production volume will be reported as a percentage

of budget for each production run, eg for 16mm, 24
hours production has a budget of 700m3 If 735m3

were produced then:
PB performance = 735 = 105%.

700
(B) ‘A’ grade is defined as the percentage of ‘A’ grade

board exit the sanders, expressed as a percentage.
eg. ‘ A” grade average for 1995/96 was 94.2%.

(C) Production of melamine will be reported as the per-
centage of budgeted presses (regardless of press area
utilisation). The percentage will be averaged over
the 4 melamine plants.

(D) ‘A’ grade melamine is defined as the percentage ‘A’
grade melamine board exit the presses.

(E) Treated paper recovery is defined as the percentage
recovered to ‘A’ and ‘B’ grade board from all paper.
PERFORMANCE %  =   (A% x B%) + (C% x D%)
                       ———————————————— + E%

2

Example 1 (using the 1995/96 actual performance)
{l} Average PB production 1995/96 was 100.08%.
{2} Average ‘A’ grade PB production 1995/96 was

94.21%.
{3} Average LPM production 1995/96 was 90.67%.
{4} Average ‘A’ grade melamine production 1995/96 was

94.86%.
PERFORMANCE  =  ({1} x {2} + ({3} x {4}) = 91.14%

—————————————————————
2

 =  (100.08 x 94.21) + (90.67 x 94.86)
—————————————————————

 2
=  94.29 + 86
——————-

2
90.14%

From the table year 1 the payment is $13.97.

ATTACHMENT C
TEAM BASED ORGANISATIONAL CULTURE

1. The parties will as soon as possible finalise a team based
organisational culture on the site that will, amongst other things,
develop properly structured semi-autonomous work teams with
identified roles, responsibilities, authority levels, communi-
cation processes and accountability.

2. The purpose of the semi-autonomous work teams is to
give employees greater control over work processes and deci-
sions that impact upon their ability to achieve the performance
based payments.

3. A preliminary set of principles to guide development of
the work team concept has been developed by the parties. The
principles are:

3.1 increased team ownership of production process;
3.2 team contribution to decisions affecting production

process;
3.3 holding teams accountable for decisions affecting

production process;
3.4 necessity for appropriate leadership styles; and
3.5 requirement for cultural change to assist team based

concept.
4. The employees have identified the following “road

blocks”’ to successful implementation of the team based or-
ganisational culture. The following is a restatement of the

perceived “road blocks”. It is recognised by both parties that
these road blocks will need to be addressed if implementation
of the team based organisational culture is to be successful:

4.1 competition between supervisors in terms of achiev-
ing higher m3 which could affect the quality of board;

4.2 a balanced approach between maintenance and pro-
duction requirements;

4.3 existing style/manner of some leaders, ie. one style
for workers and one style for management;

4.4 willingness of all people to contribute;
4.5 confidence in leadership; and
4.6 requirement for culture to change.

ATTACHMENT D
EMPLOYEES BOUND BY AGREEMENT

As at January 15, 1997 this agreement will apply to a total
of 210 employees as per the following:

Employees eligible to be or are members of
The Forest Products, Furnishing and Allied
Industries, Industrial Unions of Workers, WA 180
Employees eligible to be or are members of
The Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union of Workers
—Western Australian Branch 17
Employees eligible to be or are members of the
Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers
Union of Australia, Engineering and Electrical
Division, WA Branch 13

WESFI MANUFACTURING PTY LTD, WELSHPOOL
(WESWOOD MDF DIVISION—ENTERPRISE

BARGAINING) AGREEMENT 1996
No. AG 21 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Wesfi Manufacturing Pty Ltd, Welshpool

and

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch.

No. AG 21 of 1997.

Wesfi Manufacturing Pty Ltd, Welshpool (Weswood MDF
Division—Enterprise Bargaining) Agreement 1996.

COMMISSIONER P.E. SCOTT.

. 12 March 1997.

Order.
HAVING heard Mr M Borlase on behalf of the Applicant and
Mr D Leeder on behalf of the Communications, Electrical,
Electronic, Energy, Information, Postal, Plumbing and Allied
Workers Union of Australia, Engineering and Electrical Divi-
sion, WA Branch and by consent, the Commission, pursuant
to the powers conferred on it under the Industrial Relations
Act, 1979, hereby orders:

THAT the Wesfi Manufacturing Pty Ltd, Welshpool
(Weswood MDF Division—Enterprise Bargaining)
Agreement 1996 in the terms of the following schedule
be registered on the 17th day of February 1997.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.
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Schedule.

1.0—TITLE
The WESFI Manufacturing Pty Ltd, Welshpool,

(WESWOOD MDF Division Enterprise Bargaining) Agree-
ment 1996.

2.0—ARRANGEMENT
1.0 Title
2.0 Arrangement
3.0 Application and Parties Bound
4.0 Period of Operation
5.0 Objectives
6.0 Remuneration
6.1 Juniors
7.0 Relationship to Parent Award and Other Agreements
8.0 Maintenance of Existing Conditions and Arrange-

ments
9.0 Consultation and Participation

10.0 ECC Training Leave
11.0 Implementation of the Skills Based Grade Structure
12.0 Anti-discrimination, Equal Employment Opportu-

nity, Affirmative Action and Sexual Harassment.
13.0 Workers with Family Responsibilities
14.0 Parental Leave
15.0 Skill Development
15.1 Accreditation and Recognition of Trainers and As-

sessors
16.0 Journey Accident Cover
17.0 Annual Leave
18.0 Sick Leave
19.0 Volunteer Emergency Services Work
20.0 Rehabilitation
21.0 Grievance and Disputes Procedure
22.0 No Extra Claims Commitment
23.0 Signatories to Agreement

Attachment A—Performance Based Remuneration
Attachment B—WESWOOD MDF ECC Constitu-
tion
Attachment C—Employees Bound by Agreement

3.0—APPLICATION AND PARTIES BOUND
This Agreement shall apply at the WESFI Pty Ltd,

(WESWOOD MDF Division) Welshpool WA 6106 and shall
be binding upon:

(a) WESFI Manufacturing Pty Ltd, Welshpool,
(WESWOOD MDF Division)

(b) The Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers
Union of Australia, Engineering and Electrical Di-
vision, W A Branch.

(e) All other employees employed at the MDF site un-
der the Metal Trades (General) Award 1966.

4.0—PERIOD OF OPERATION
This Agreement shall operate from the beginning of the first

pay period to commence on or after 27th October 1996 and
shall remain in force for a period of two years.

The parties agree to undertake a review of the Agreement
and commence negotiation for a further Agreement no later
than three months before the expiry of this Agreement.

5.0—OBJECTIVES
The objectives of the agreement are to facilitate and commit

the parties to ensuring the Welshpool MDF Plant becomes a
more productive and efficient operation and to provide a more
varied, skilled and better paid jobs for workers and further to:

• Provide excellence in meeting customer require-
ments.

• Ensure the plant operates to best standard in safety
and quality.

The objectives shall be achieved by:
• Commitment and agreement on continuously improv-

ing performance, work methods and striving for
efficiency improvements and customer service im-
provements.

• Maintenance of AS/NZS 9001 quality systems,
IS014001 Environmental Management Systems and
Safety Systems.

6.0—REMUNERATION
The parties agree that wage increases will be as follows:

(i) 3.0% from the first pay period on or after the 27 Oc-
tober 1996.

(ii) 1.0% from the first pay period on or after the 27 April
1997.

(iii) 3.0% from the first pay period on or after 27 Octo-
ber 1997.

(iv) 1.0% from the first pay period on or after 27 April
1998.

The above wage increases shall be additional to the award
rate, any over award payment and any previous Enterprise
Bargaining payment. This payment is in recognition of a com-
mitment by all parties to the processes as outlined in all clauses
of this agreement.

Performance Increases
Performance based pay increases are available under the

terms of this Agreement. Performance pay increases will be
available for increases in:

• % A grade packed board.
The performance increases will be calculated as detailed in

Attachment A.

6.1—JUNIORS
Agreement increases will be paid proportionally to juniors.

7.0—RELATIONSHIP TO PARENT AWARD AND
OTHER AGREEMENTS

This Agreement shall be read and interpreted wholly in con-
junction with the Award mentioned in Clause 3 of this
Agreement provided that, to the extent of any inconsistency
between the Award and this Agreement, the latter shall pre-
vail. This Agreement shall also be read wholly in conjunction
with the WESFI Pty Ltd—MDF Welshpool (Enterprise Bar-
gaining) Agreement 1993 and the WESWOOD MDF
Division—Welshpool (Enterprise Bargaining) Agreement
1995, and that those agreements shall have full effect provided
that to the extent of any inconsistency between those Agree-
ments and this Agreement, the latter shall prevail.

8.0—MAINTENANCE OF EXISTING CONDITIONS
AND ARRANGEMENTS

The Company agrees for the life of the agreement not to
reduce existing pay and employment conditions, and will con-
tinue to abide by the current terms of all awards and agreements
that apply at the time of signing.

The Company agrees to maintain the existing collective proc-
ess of negotiation of pay and employment conditions for
employees through the Union.

9.0—CONSULTATION AND PARTICIPATION
The parties agree to continue to improve the work culture

and improve participation of all employees through the mecha-
nisms as detailed Attachment B WESWOOD MDF
Constitution.

10.0—ECC TRAINING LEAVE
(a) All ECC representatives will be entitled up to a maxi-

mum of two days paid leave to attend Union training courses
on ECC skills. On application the employer will consider a
further two days paid training leave time during the life of this
agreement. The parties agree to consult and co-operate as to
timing of and attendance at training sessions

(b) Training will be carried out during normal working hours
and participants will be paid at their usual rate for that time.
Shift workers will be released from shifts for the duration of
the training and be paid as per the roster.

(c) Training will be joint training. The parties agree to con-
sult on the delivery of training by the Unions and WESFI
trainers.

(d) ECC Training Leave shall be in addition to the Trade
Union Training Leave entitlement in the Metal Trades Gen-
eral Award 1966 and the timber Industry Award 1990.

(e) The Union and the Company will confer regarding “fol-
low-up” training.

(f) Sub committees will receive the same training entitle-
ment to enable them to operate efficiently and effectively.
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11.0—IMPLEMENTATION OF THE SKILLS BASED
GRADE STRUCTURE

The parties agree that a review of the application of the Tim-
ber Industry Award 1990 Grade Structure and Classifications
will be completed in the first year of this Agreement.

The Grade Structure Implementation Manual will be used
as a guide to assist the parties in streamlining this process.

12.0—ANTI-DISCRIMINATION, EQUAL
EMPLOYMENT OPPORTUNITY, AFFIRMATIVE

ACTION AND SEXUAL HARASSMENT
The parties agree to form a sub committee in order to re-

view the Company policies in respect to these matters. All
grievances in the interim will be addressed by use of the griev-
ance and dispute procedure.

13.0—WORKERS WITH FAMILY RESPONSIBILITIES
In addition to the award flexibility and in elation to family

leave clause contained in the Timber Industry Award 1990 and
in order to assist workers with family responsibilities, the par-
ties agree to the following Family Leave provisions:

(a) Employees may after using five approved leave days
for the purpose of family responsibility claim up to
an additional two shifts with pay should there be a
need to do so. This leave shall be paid at normal
rates per shift and not be cumulative.
“FAMILY” is defined as a member of the employ-
ee’s immediate family or members of the employees
household. “Immediate Family”, in addition to the
Award definition, includes foster relationships and
those with whom a genuine close relationship (“sig-
nificant others”) can be sustained, such as a same
sex partner or those with a traditional kinship tie.

(b) An employee may elect, with the consent of the em-
ployer, to take unpaid leave for occasions where
family responsibilities require the employee to be
absent from work if the provisions in sub-clause (a)
are exhausted. The employer will not unreasonably
withhold such consent.

(c) The ECC will discuss appropriate flexibilities in
working hours and leave arrangements to assist work-
ers with family responsibilities. Examples may
include part-time work, job sharing, shorter work-
ing year, shift or overtime allocation, leave Fostering
and usage, RDO and/or family leave banks, makeup
time, etc. Any arrangements will not diminish wages
or conditions under the Metal Trades General Award
1966 or this Agreement. All arrangements will be
discussed with the Union Branch Office to ensure
that no unintended discrimination is introduced.

(d) The allocation of overtime will be discussed by the
ECC who will develop policies to help ensure the
needs of workers with family responsibilities are met.

(e) Notwithstanding any other provisions or decisions
of the ECC, any worker aggrieved by the operation
of this clause may notify a grievance under the dis-
putes procedure contained in this agreement.

14.0—PARENTAL LEAVE
The parties agree the provisions of the Family Leave Clause

contained in the Metal Trades General Award 19 and all em-
ployees will be made aware of the provisions.

15.0—SKILL DEVELOPMENT
The parties agree to continue to improve and upgrade the

skills of the workforce.
The Company will commit to continue to develop and im-

plement through the ECC the National Industry Competency
Standards for this industry as those competencies are devel-
oped.

15.1—ACCREDITATION AND RECOGNITION OF
TRAINERS AND ASSESSORS

All training and assessment is to meet National Industry
Competency Standards.

All skills development training and assessment will be un-
dertaken by competent workplace trainers and assessors who
have undergone nationally recognised and accredited training.

The parties agree to work toward implementing and intro-
duction of competent workplace trainers/assessors who are able
to be registered with FAPFESC or an appropriate approved
body.

An employee holding a recognised workplace trainers/as-
sessors competency certificate and where appointed shall be
paid an all purpose payment of 25 cents per hour.

It is agreed that the terms of training as outlined in previous
agreements will apply to this agreement.

16.0—JOURNEY ACCIDENT COVER
The Company will extend the Journey Accident policy to

cover all employees and the employee will have the option of
claiming on the Union policy or the Company policy. These
payments shall include superannuation contributions.

17.0—ANNUAL LEAVE
Annual Leave shall be taken in accordance with the terms

and conditions as contained within the Metal Trades General
Award 1966. These terms may be varied in accordance with
the process outlined in Clause 8 (d) of the Timber Industry
Award 1990 Award via the Enterprise Consultative Commit-
tee.

By agreement between the parties employees shall be al-
lowed to accrue an additional two weeks leave. In specific
circumstances and with consent of the management, employ-
ees may apply to accrue up to a maximum of 4 weeks additional
leave.

Where an employee has an accrued entitlement of annual
leave (not being the current calendar years entitlement) the
employee may at their option and initiative, elect to convert
the annual leave entitlement to a cash payment in lieu of tak-
ing the annual leave as time off. The conversion rate would be
the number of annual leave hours to be converted by the hourly
base rate of pay. Annual Leave loading would also be paid out
at the time of conversion.

18.0—SICK LEAVE
The company agrees to grant each permanent full time em-

ployee a total of 76 hours as a sick leave entitlement for each
completed 12 months of service. Any untaken sick leave enti-
tlement available as at 30th June and 31st December each year
will be paid out in cash at the ordinary hourly rate.

19.0—VOLUNTEER EMERGENCY SERVICES WORK
The parties agree to form a sub-committee through the ECC

to establish the need for a policy regarding work release pro-
visions for voluntary emergency services work.

20.0—REHABILITATION
The parties agree to form a sub committee and report to the

ECC in order to develop a mutually agreed policy on Reha-
bilitation. The policy is to be developed and implemented in
the first year of this agreement.

21.0—GRIEVANCE AND DISPUTES PROCEDURE
Any grievance, industrial dispute or matter likely to create a

dispute shall be dealt with in the following manner:
(a) The accredited union representative at the workplace

shall discuss any matter affecting an employee with
the supervisor in charge of the section or sections in
which the grievance, dispute or likely dispute exists.

(b) (i) If the grievance, dispute or likely dispute is
not resolved at this level the union representa-
tive at the workplace shall consult with the
company manager or nominated company rep-
resentative.

(ii) The consultation process as prescribed in para-
graph (i) shall be commenced within 24 hours
of the grievance, dispute or likely dispute hav-
ing been indicated.

(c) If the grievance, dispute or likely dispute is not re-
solved as prescribed in subclause (b), the union
representative at the workplace shall advise the ap-
propriate union official who will arrange a meeting
of the company representative, the union representa-
tive, the union official and any other representatives
agreed by the parties in an endeavour to resolve the
grievance, dispute or likely dispute.
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(d) At any stage in the procedures after consultation be-
tween the parties has taken place, either party may
ask for and be entitled to receive a response within
24 hours.

(e) If the grievance, dispute or likely dispute is not re-
solved in accordance with these procedures either
party may refer the matter to the Western Australian
Industrial Relations Commission for conciliation and,
where necessary, arbitration and such decision, sub-
ject to the parties’ right of appeal, will be accepted.

(f) Without prejudice to either party and except where a
bona fide health and safety issue is involved work
shall continue while matters in dispute are being dealt
with in accordance with these procedures.

Until the matter is determined in accordance with the above
procedure, work will continue normally.

22.0—NO EXTRA CLAIMS COMMITMENT
All parties agree that State Wage Case decisions occurring

during the life of this agreement will not be made available to
employees covered by this agreement and that no extra claim
or claims will be made unless consistent with State Wage Case
decisions.

23.0—SIGNATORIES TO AGREEMENT
(signed) 20/12/96
On behalf of the Consultative (date)

Committee Employee Representatives
(signed) 20/12/96
On behalf of the Consultative Committee (date)

Employee Representatives
(signed) 20/12/96
On behalf of the WESFI Manufacturing (date)

Pty Ltd, Welshpool, WESWOOD MDF
Division

(signed)               COMMON SEAL 9/1/97
On behalf of the Communications, Electrical, Electronic,

Energy, Information, Postal, Plumbing and Allied Workers
Union of Australia, Engineering and Electrical Division, WA
Branch  (date)

ATTACHMENT A
PERFORMANCE BASED REMUNERATION

Performance based remuneration shall be detailed in Table
1 below.

Table 1 Performance Payment A Grade Packed Board
85% 90% 92.5% 95% 97.5%
0.5% 1.0% 1.5% 2.0% 2.5%

Rules and conditions applying to this payment are:
Performance payment % = A grade % (packed)

* All significant changes to grading specifications or
reporting techniques are to be discussed by the ECC
prior to the changes being implemented.

* The payment shall be determined on A grade packs
exit the A-grade sorting bins requiring no further re-
work after the end of the shift (not necessarily
wrapped and strapped).

* Payment shall be made on a sliding scale of 85% to
97.5% as per Table 1 and Chart 1.

* Performance payments shall be calculated and ac-
crued weekly.

* Percentage pay increases shall be applied to hours
worked during a WESFI calendar month.

The following categories will be included in the A-grade
calculations provided they are part of normal production sched-
ules: Cover Sheets, Melamine/AB Grade, Board for K2
excluding cutbacks.

* Payment will be in arrears, paid at the 3rd pay pe-
riod of the following WESFI calendar month.

* Absence without leave is not included.
* All approved leave as per the award shall be included

at the applicable rate. Workers compensation at the
rate of 38 hours shall be included up to a period of
12 months.

* Trial runs shall be excluded from the calculation.
* Test packs shall be excluded from the calculation.
* The % payment shall be based on the finishing Line

Packing report and figures tabled at ECC monthly
meetings.

Rules applying to the calculation will be reviewed by the
ECC no later than 6 months from the date of signing.

ATTACHMENT B
WESWOOD MDF

ENTERPRISE CONSULTATIVE COMMITTEE
CONSTITUTION
In accordance with the Federal Timber Industry Award 1990,

and the Metal Trades General Award 1966 an agreement has
been reached between WESWOOD MDF and all employees
on the establishment of a Consultative Committee. Parties agree
that the establishment of the Committee will assist in the im-
plementation of change to improve productivity, efficiency and
provide an effective vehicle for communication between man-
agement and the workforce.

OBJECTIVES
The objectives of the Committee will be:

* To enhance the consultative processes at this site in
an atmosphere of mutual trust and co-operation, thus
providing for more effective communication and
enterprise management.

* To increase the competitiveness and profitability of
the Company and its products.

* To improve job security.
* To improve productivity and efficiency of the com-

pany.
* To increase the quality of working life for all com-

pany employees particularly in the areas of job
design, skill formation, training and the working en-
vironment.

FUNCTIONS OF CONSULTATIVE COMMITTEE
The Committee is to provide advice, make recommenda-

tions, provide information and ensure proper consultation
occurs on matters relating to the terms of reference to man-
agement in an endeavour to achieve the objectives as stated
above.

The Committee members acknowledge that their role is ad-
visory only.

Decisions made by the Consultative Committee will be based
on consensus.

TERMS OF REFERENCE
The Committee will examine issues relating to the follow-

ing:
* Enterprise Agreements
* Introduction of new technology
* Flexibility in the arrangement of workplace practices
* Quality of work life
* Productivity improvements
* Efficiency improvements
* Skills assessment and training requirements
* Maintenance of effective communications.

No person will be discriminated against in any way as a
result of their involvement in ECC activities.

Any item which is an award matter must be referred to the
Industrial Committee and may only be discussed in the pres-
ence of a representative from that body.

It is acknowledged that Occupational Health and Safety
matters do not fall within the Terms of Reference of the Con-
sultative Committee.

STRUCTURE
The Consultative Committee shall consist of two per shift

including day shift workplace nominees and management rep-
resentative (or some other equal number dependent upon the
size of the enterprise).

ECC may form sub-committees. The use of sub-committees
and their size will vary according to the situation. Sub-com-
mittees will include at least one non-management member
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and/or one management representative from the ECC. Sub-
committees are responsible for their activities.

Sub-Committees
(a) May be permanent in order to deal with particular

ongoing issues, eg. a skills development sub-com-
mittee.

(b) Temporary for the life of a particular project eg. pur-
chase of new piece of equipment.

The Quorum
The quorum for a meeting shall be two-third representatives

from the workplace and from management.
Proxies
Committee members where possible will nominate a proxy

who will attend meetings on their behalf when they are una-
vailable. All rights and responsibilities applying to ECC
members will apply to their proxies.

AGENDA
The Committee will work to a fixed agenda.
Agenda items must be submitted to the Secretary no later

than ten days prior to the date of the meeting.
The agenda will be distributed to all Committee members

seven days prior to the meeting.
MINUTES
Minutes will be taken of each meeting and issued to all

attendees, the Manager or his nominee, and all noticeboards
within seven days after the meeting.

The minutes of each meeting will be confirmed by the fol-
lowing meeting and ff found to contain inaccuracies, will be
amended to the satisfaction of the Committee.

Before a decision is endorsed by the meeting, a confirma-
tion by a majority of two-thirds will be required.

PAID TIME
Workplace nominees on the Committee shall be entitled to

paid time at the appropriate rate to attend Committee meet-
ings.

RIGHTS AND DUTIES OF COMMITTEE MEMBERS
All members of the Committee undertake to carry out their

duties in a responsible and honest manner in the spirit on the
Agreement.

To attend the meeting and be present five minutes before the
time stated on the agenda.

To forward apologies to the Secretary if unable to attend the
meeting.

To come to the meeting prepared, having read the minutes
of the previous meeting.

To study the agenda beforehand and be prepared with notes
to make contributions briefly, clearly and perhaps with illus-
tration on matters affecting them or those they represent.

To communicate with constituents to establish their views
and opinions on agenda items.

To represent the views and opinions of those people they
represent and not just their own.

To submit agenda items for future meetings.
To speak on the basis of the facts presented and not on the

basis of preconceived ideas not based on facts.
Encouraging and assisting constituents to submit agenda

items.
Providing explanations of items recorded in the minutes.
To report back to constituents on Committee business.
The constitution shall be reviewed during the month of No-

vember each year.
RIGHTS OF ACCESS
Management, Union and ECC representatives have the right

of access to all information and document relevant to issues
being considered by the Committee.

If management refuses to supply information of documents
because it is commercial-in confidence, full reasons must be
given and discussed in the ECC.

The ECC should evaluate its operations from time to time in
order to improve its effectiveness.

WEST COAST COREING AND SAWING
AGREEMENT

No. AG 19 of 1997.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Brenda Marie and David Allcock t/a West Coast Coreing
and Sawing.

No. AG 19 of 1997.

West Coast Coreing and Sawing Agreement.

COMMISSIONER P.E. SCOTT.

12 March 1997.
Order.

HAVING heard Mr G. Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

THAT the West Coast Coreing and Sawing Agreement
in the terms of the following Schedule to be registered on
the 18th day of February 1997.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement will be known as the West Coast Coreing

and Sawing Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learnng
14. Seniority
15. Sick Leave
16. All-In Payments
17. Pyramid Sub-Contracting
18. Fares and Travelling
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers’ Labourers, Painters & Plasterers Union of Workers
(hereinafter referred to as the “Union”) and Brenda Marie and
David Allcock trading as West Coast Coreing and Sawing
(hereinafter referred to as the “Company”) in the State of
Western Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the “Award”). There are
approximately 1 employees covered by this agreement.
The scope of work covered by this Agreement applies to
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Commercial and Housing construction work where more than
four (4) dwellings are being constructed or on projects where
the total value of the contract exceeds $284,000.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1997.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46 Settlement of Disputes of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A—Wage Rates.

11.—INDUSTRY STANDARDS
It is a term of this Agreement that the Company will con-

tinue to meet its current level of payment into the Western
Australian Construction Industry Redundancy Fund and will
immediately increase its level of payment into the Construc-
tion + Building Unions Superannuation Scheme to $50 per
week per employee.

12.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

13.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $11.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than:

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

14.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off’ principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

15.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply:
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

16.—ALL-IN PAYMENTS
1. All-In methods of payments shall be prohibited.
2. “All-In Payments” means any system of payment that is

hourly, weekly, or daily which is either in lieu of payment for
overtime, or in lieu of one or more of the various award condi-
tions such as annual leave, public holiday payments, inclement
weather, etc.

Provided that All-In payments do not include casual engage-
ment on terms prescribed by the appropriate Award or
Agreement.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference
(if any) between the employee’s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during his period of employment.

In addition to making the appropriate taxation deductions
from the employee’s wages, the employer shall also be re-
quired to make the appropriate contributions to the C+BUSS
and Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a site
that is let to circumvent the payments prescribed under the
award or this clause, the matter may, if not resolved by the
head contractor, be negotiated between the parties or referred
to the Western Australian Industrial Relations Commission.

5. Any industrial action that may arise, shall be confined to
the employer in breach of this clause.
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17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid SubContracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—FARES AND TRAVELLING
In addition to Clause 12A of the award the following travel

payments shall be made in the form of a daily payment (on
days worked):

(i) $4 per day to be paid from I September 1996 to 31
December 1996;

(ii) $6.15 per day to be paid from I January 1997.

19.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B Drug
and Alcohol, Safety and Rehabilitation Program.

Signed for and on behalf of-.
The Union:  (signed)     COMMON SEAL

 Date: 16/1/97
The Company WEST COAST COREING AND SAWING

Date: 19/12/96
D. Allcock
(Print Name)

 (signed)

APPENDIX A—WAGE RATES
Date of 1 August 1 February
Signing  1996 1997

Hourly Hourly Hourly
Rate Rate Rate

Labourer Group 1 $14.21 $14.66 $15.11
Labourer Group 2 $13.71 $14.15 $14.59
Labourer Group 3 $13.35 $13.77 $14.20
Plasterer, Fixer $14.76 $15.23 $15.70
Painter, Glazier $14.43 $14.89 $15.35
Signwriter $14.73 $15.20 $15.68

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

(b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

(c) There will be no payment of lost time to a person
unable to work in a safe manner.

(d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

(e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

(f) A worker having problems with alcohol and or other
drugs:
Will not be sacked if he/she is willing to get help.
Must undertake and continue with the recommended
treatment to maintain the protection of this program.
Will be entitled to sick leave or leave without pay
while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
(a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
(b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company per-
sonnel eg. Safety delegate/officer, safety committee
members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.

WESTSWAN FORMWORK CONTRACTORS
INDUSTRIAL AGREEMENT

No. AG 241 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Hireform Pty Ltd trading as Westswan Formwork
Contractors.

No. AG 241 of 1996.

Westswan Formwork Contractors Industrial Agreement.

COMMISSIONER P E SCOTT.
18 March 1997.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Westswan Formwork Contractors Industrial
Agreement in the terms of the following Schedule be reg-
istered on the 20th day of September 1996.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.
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Schedule.
1.—TITLE

This Agreement shall be known as the Westswan Formwork
Contractors Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave
16. All-In Payments
17. Pyramid Sub-Contracting
18. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers’ Labourers, Painters & Plasterers Union of Workers
(hereinafter referred to as the “Union”) and Hireform Pty Ltd
trading as Westswan Formwork Contractors (hereinafter re-
ferred to as the “Company”) in the State of Western Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the “Award”). There are ap-
proximately ten employees covered by this agreement.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1997.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46 Settlement of Disputes of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A—Wage Rates.

11.—INDUSTRY STANDARDS
It is a term of this Agreement that the Company will con-

tinue to meet its current level of payment into the Western
Australian Construction Industry Redundancy Fund and will
immediately increase its level of payment into the Construc-
tion + Building Unions Superannuation Scheme to $50 per
week per employee.

12.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period I April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

13.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $11.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than:

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

14.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.
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15.—SICK LEAVE
For sick leave accrued after the date of ratification of this

agreement the following will apply:
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

16.—ALL-IN PAYMENTS
1. All-In methods of payments shall be prohibited.
2. “All-In Payments” means any system of payment that is

hourly, weekly, or daily which is either in lieu of payment for
overtime, or in lieu of one or more of the various award condi-
tions such as annual leave, public holiday payments, inclement
weather, etc.

Provided that All-In payments do not include casual engage-
ment on terms prescribed by the appropriate Award or
Agreement.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference
(if any) between the employee’s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during his period of employment.

In addition to making the appropriate taxation deductions
from the employee’s wages, the employer shall also be re-
quired to make the appropriate contributions to the C+BUSS
and Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a site
that is let to circumvent the payments prescribed under the
award or this clause, the matter may, if not resolved by the
head contractor, be negotiated between the parties or referred
to the Western Australian Industrial Relations Commission.

5. Any industrial action that may arise, shall be confined to
the employer in breach of this clause.

17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B Drug
and Alcohol, Safety and Rehabilitation Program.

Signed for and on behalf of:
The Union:
signed
...........................................

Common Seal
Date: 4/9/96

The Company
Westswan Formwork
ACN 009 320941
signed
...........................................
Date: 30/8/96

K F DUNNE
...........................................
(Print name) DIRECTOR

APPENDIX A—WAGE RATES
Date of 1 August 1 February
 Signing 1996 1997

Hourly Rate Hourly Rate Hourly Rate
Labourer Group 1 $14.21 $14.66 $15.11
Labourer Group 2 $13.71 $14.15 $14.59
Labourer Group 3 $13.35 $13.77 $14.20
Plasterer, Fixer $14.76 $15.23 $15.70
Painter, Glazier $14.43 $14.89 $15.35
Signwriter $14.73 $15.20 $15.68

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAMME

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner.

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

f) A worker having problems with alcohol and/or other
drugs:
• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recom-

mended treatment to maintain the protection of this
program.

• Will be entitled to sick leave or leave without pay
while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will:
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
member(s) at the two hour BTG Drug and Safety in
the Workplace training course.
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WOOLDUMPERS AUSTRALIA (FREMANTLE) PTY
LTD ENTERPRISE AGREEMENT 1997

No. AG 57 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Shop, Distributive and Allied Employees’ Association
of Western Australia

and

Wooldumpers Australia Pty Ltd.
No. AG 57 of 1997.

COMMISSIONER J.F. GREGOR.
12 March 1997.

Order.
REGISTRATION OF AN INDUSTRIAL AGREEMENT

No. AG 57 OF 1997
HAVING heard Mr W. Johnston on behalf of the first named
party and there being no appearance (by prior arrangement)
on behalf of the second named party, and by consent, the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

THAT the document titled Wooldumpers Australia (Fre-
mantle) Pty Ltd Enterprise Agreement 1997, filed in the
Commission on 18 February 1997, and as subsequently
amended by the parties, signed by me for identification,
be and is hereby registered as an Industrial Agreement.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

1.—TITLE
This Enterprise Agreement shall be known as the

Wooldumpers Australia (Fremantle) Pty Ltd Enterprise Agree-
ment 1997. No AG 57 of 1997.

2.—APPLICATION OF AGREEMENT AND PARTIES
BOUND

This Agreement shall bind all employees of Wooldumpers
Australia Pty Ltd, Port Beach Road, North Fremantle, West-
ern Australia (“the Company”) who are bound by the terms of
the Wool, Hide and Skin Store Employees’ Award No. 8 of
1966 or any successor thereto, engaged in or in connection
with the processing, handling and preparing for sale of wool
(including classing, sorting, dumping, piece picking, receiv-
ing, despatching and general handling of wool), wool dumping,
and general cleaning maintenance of equipment.

The parties to the Agreement are Wooldumpers Australia
Pty Ltd and The Shop, Distributive and Allied Employees’
Association of Western Australia (“the Union”).

3.—DURATION
This Agreement shall take effect from the date of registra-

tion by the Western Australian Industrial Relations Commission
and shall remain in force for two years, during which time this
Agreement shall not be varied, including any variation from
matters arising in any State or Federal Wage Cases. The par-
ties agree that it is intended that this Agreement be replaced or
re-negotiated prior to its expiry.

This Agreement covers approximately seven (7) employ-
ees.

4.—RELATIONSHIP TO PARENT AWARD
The terms and conditions of this Agreement shall be read

and interpreted in conjunction with the Wool, Hide and Skin
Store Employees’ Award No. 8 of 1966 (“the Parent Award”).
Where a provision of this Agreement is inconsistent with a
provision of the parent award the former shall, to the extent of
any inconsistency, override the latter.

5.—ARRANGEMENT
1. Title
2. Application of Agreement and Parties Bound
3. Duration
4. Relationship to Parent Award

5. Arrangement
6. Single Bargaining Unit
7. Agreement not to be used as a Precedent
8. Agreed Matters
9. Dispute Settlement Procedure

10. Hours of Work
11. Overtime
12. Meal Period and Crib Breaks
13. Classification Structure
14. Wage Rates (including Productivity Payment)
15. Payment of Wages and Allowances
16. Measures to Achieve Gains in Productivity, Effi-

ciency and Flexibility
17. Termination, Change and Redundancy
18. Signatories

6.—SINGLE BARGAINING UNIT
A single bargaining unit has been established as follows:

• The Manager
• The Shop Steward
• The Store Supervisor
• An elected representative from the dump

Provided that a representative of the relevant employee or
employer organisation may attend and participate in any meet-
ing of the Single Bargaining Unit.

7.—AGREEMENT NOT TO BE USED AS A
PRECEDENT

This Agreement shall not be used in any manner whatsoever
to obtain similar arrangements or benefits in any other plant
or enterprise.

8.—AGREED MATTERS
It is a term of the Agreement that the Union undertakes that,

for the duration of this Agreement, it will not pursue any extra
claims.

9.—DISPUTE SETTLEMENT PROCEDURE
The object of the procedure for the prevention of industrial

disputes shall be to promote the resolution of disputes by meas-
ures based on consultation, co-operation and discussion and
to avoid interruption to the performance of work and the con-
sequential loss of production and wages.

The parties to this Agreement shall observe the following
settlement of industrial disputes procedure.

(1) The procedure encourages:
(a) The opportunity for the Supervisor in the first in-

stance to discuss with an employee any request or
complaint.

(b) An orderly and just method of reviewing an issue on
its merits.

(c) A means of resolving an issue without disruption to
work and without prejudice to final settlement.

(2) It is agreed by all parties that the following guidelines
will be observed:

(a) In the event that an employee(s) has a grievance then
it is agreed that the employee(s) should attempt to
resolve the grievance with the Supervisor.

(b) If the issue has not been resolved, the matter will be
referred to the Manager. The employee(s) may re-
quest their Shop Steward be present at these
meeting(s).

(c) If the dispute has not then been resolved, the Shop
Steward may request assistance from the Union. The
matter shall then be discussed between a Manage-
ment or Human Resource representative of the
Company and an appropriate officer of the Union.

(3) In the event that the issue is still unresolved either party
may seek the assistance of the Western Australian Industrial
Relations Commission, whose decision shall, subject to any
appeal, be final.

(4) The procedure outlined in subclause (2) hereof shall be
facilitated by the earliest possible advice by one party to the
other of any issue or problem which may give rise to a griev-
ance or dispute. The parties shall co-operate to ensure that
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these procedures are carried out expeditiously and shall en-
deavour to keep to the following time limits:
Procedure described by Time
Subclause 9(2)(a) Within 24 hours (weekends and

holidays excepted)
Subclause 9(2)(b) No later than two working days af-

ter (a)
Subclause 9(2)(c) No later than two working days af-

ter (b)
It is agreed that no industrial action of a kind which affects

the operation of Wooldumpers Australia, Pty Ltd, North Fre-
mantle will be taken whilst the settlement of disputes procedure
outlined in subclause (2) hereof is being observed and that the
status quo shall remain whilst the dispute is being resolved.

10.—HOURS OF WORK
(1) Except as provided by the shift work provisions of the

parent award and subject to the provisions of this clause, the
ordinary hours of work shall be 38 per week to be worked on
one of the following basis:

(a) 38 hours within a period of one week; or
(b) 76 hours within a period of two weeks; or
(c) 114 hours within a period of three weeks; or
(d) 152 hours within a period of four weeks.

(2) The ordinary hours of work may be worked on any or all
of the days Monday to Friday inclusive. Ordinary hours of
work each day shall be worked continuously, except for meal
breaks, within a spread of ordinary hours between 5.00am and
6.30pm.

(3) The maximum daily ordinary hours of work shall be eight
hours provided that in cases, other than where a four day week
is worked as part of a 19 day four week roster cycle, where
employees are rostered to work a four day week or a sixteen
day four week cycle, the maximum daily ordinary hours of
work may be ten hours.

(4) Implementation of 38 Hour Week
(a) The method of implementation of the 38 hour week

applicable to employees bound by this Agreement at
the date of ratification is by rostering employees off
on various days of the week during a particular four
week cycle so that each employee has one week day
rostered off during that cycle.

(b) The company shall assess other methods of imple-
menting the 38 hour week from the perspective of
the needs of the business and, subject to agreement
with the employees and the union, may implement
any of the following alternative methods:

(i) By employees working no more than 7.6 ordi-
nary hours each day; or

(ii) by employees working no more than 6 ordi-
nary hours on one day each week; or

(iii) by fixing one weekday on which all employ-
ees will be rostered off during a particular work
cycle; or

(iv) by employees working four days of up to ten
ordinary hours per week or sixteen days of up
to ten ordinary hours in each four week cycle;
or

(v) by some other method agreed between the
parties.

(c) Any day off duty shall be arranged so that it does not
co-incide with a holiday prescribed by Clause 16.-
Holidays and Annual Leave, of the parent award.

(d) Except as provided in paragraph (e) of this subclause,
where by virtue of the arrangement of ordinary work-
ing hours, an employee is entitled to a day off duty
during a work cycle, the employee shall be advised
by the company at least two weeks in advance of the
day to be taken off duty provided that, by mutual
agreement between the employee and the company,
the day of taking such a day off duty may be varied.

(e) Banking of Rostered Days Off
Notwithstanding any other provision of this clause
where by virtue of the arrangement of ordinary hours

an employee is entitled to a day off during a work
cycle the company may require an employee to ac-
crue up to five (5) rostered days off in any year.
Additional banked RDO’s may be accrued by agree-
ment between the company and the employee/s
affected. Banked rostered days off will be taken on
days agreed by the employee and the company sub-
ject to the operational requirements of the company.
Banked RDO’s will not be taken during the months
of peak operation.

(5) Commencing and ceasing times for ordinary hours may
be varied by mutual agreement between the company and the
employee concerned, consistent with the rostering provisions
of this clause, provided that, in the absence of agreement, the
company shall provide to the employee at least 48 hours no-
tice of such a change.

11.—OVERTIME
(1) Except as provided by this clause, the provisions of the

parent award with respect to overtime apply.
(2) The rate of pay for the first five Saturdays of overtime

worked by each employee in any year shall be time and a half
for the first eight hours and double time thereafter. The rate of
pay for overtime worked on any subsequent Saturday shall be
as provided by the parent award.

(3) Notwithstanding anything contained in this Agreement
or the parent award;

(a) the company may require any employee to
work reasonable overtime at overtime rates and
such employee shall work overtime in accord-
ance with such requirements.

(b) No organisation party to this Agreement, or
employee covered by this Agreement shall in
any way, whether directly or indirectly, be
party to or concerned in any ban, limitation or
restriction upon the working of overtime in
accordance with the requirements of this
subclause.

12.—MEAL PERIOD AND CRIB BREAKS
(1) An unpaid meal break of 30 minutes shall be allowed for

lunch.
(2) (a) Where an employee works up to eight (8) ordinary

hours on any day the employee shall not be required to work
for more than five hours continuously without a break for a
meal.

(b) Where an employee works more than eight (8) ordinary
hours on any day the employee shall not be required to work
for more than six hours continuously without a break for a
meal.

(3) Employees shall be allowed a total of 20 minutes paid
crib break per day. The timing of this break(s) shall be agreed
between the company and the employees involved.

(4) Consistent with the provisions of this clause, the timing
of the meal and crib breaks shall be determined in accordance
with operational requirements and may be staggered where
necessary.

(5) All other provisions with respect to meal and crib breaks
shall be as provided by the parent award.

13.—CLASSIFICATION STRUCTURE
Wool Industry Storeworker Level 1
Relativity: 90%
Pre-requisites:

* Basic interpersonal and communication skills.
* Basic literacy and numeracy skills.

Skills/Duties:
* Become familiar with company policies and proce-

dures.
* Responsible for quality of their own work subject to

detailed direction.
* Obtain knowledge and apply appropriate manual

handling skills.
* Ability to work in a team environment and/or under

routine supervision.
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* Ability to exercise discretion within the limits of
skills and/or training.

* Ability to undertake duties in a safe and responsible
manner.

The following tasks are indicative of the tasks which an
employee at this level may be required to perform.

1. Core sampling (non-mechanical).
2. Feeding wool into blending machines.
3. Head marking or branding of head bale at receival

or weighing.
4. Inserting lot plates or dividers.
5. Lobbing.
6. Opening or closing bales (including fadging and boo-

dling).
7. Pushing into or taking from elevators or drops.
8. Sewing.
9. Wheeling baskets.

10. Hand trucking.
11. Use of non-licensed material handling equipment.
12. Operate wool blending machine.
13. Responsible for housekeeping in own work environ-

ment.
Promotional Criteria:
An employee remains at this level until he/she is capable of

completing the tasks required of this level so as to enable him/
her to be considered for promotion to the next level when a
position becomes available.

Wool Industry Storeworker Level 2
Relativity: 92.4%
Pre-requisites:

* Wool Industry Storeworker Level 1 or equivalent.
Skills/Duties:
In addition to the skills/duties required of a Wool Industry

Storeworker Level 1 the following skills/duties are required:
* Able to work in a team environment under limited

supervision.
* Responsible for quality of their own work.
* Appropriate licence to operate required materials han-

dling equipment, (other than crane or fork-lift rated
in excess of 20,000 kg), (as required).

The following tasks are indicative of the tasks which an
employee at this level may be required to perform.

1. Breaking out of specified bales for shipping, show-
ing, pooling or blending.

2. Breaking out for rail trucks (including the use of
mechanical aids).

3. Breaking down stacks of wool.
4. Port marking and branding of wool for shipment.
5. Operating and in charge of semi-automatic dump

press.
6. Operating of all appropriate materials handling equip-

ment (other than crane or fork-lift rated in excess of
20,000kg), not requiring ancillary or incidental cleri-
cal functions.

7. Sheetman or fossicker.
8. Wool pressing.
9. Weight adjusting.

Promotional Criteria:
An employee remains at this level until they are capable of

completing the tasks required of this level so as to enable them
to be considered for promotion to the next level when a posi-
tion becomes available.

Wool Industry Storeworker Level 3
Relativity: 94.5%
Pre-requisites:

* Wool Industry Storeworker Level 2 or equivalent.
Skills/Duties:
In addition to the skills/duties required of a Wool Industry

Storeworker Level 2 the following skills/duties are required:
* Understands and is responsible for quality control

standards.

* Advanced level of interpersonal and communication
skills.

* Keyboard skills.
* Able to perform work required with minimal super-

vision.
* Ability to operate computerised inventory equipment

(as required).
Indicative of the tasks which an employee at this level may

perform are the following.
1. Sworn weigher or employee (including fork-lift

driver) recording or carrying out clerical functions
in receiving, weighing and delivering or shipping of
bales including notifying locations of bales by radio
or other electronic means.

2. Employee In-charge of an out-store.
3. Operation of semi-automatic core line.
4. Employee responsible for the actual packing of con-

tainers with dumped bales.
Promotional Criteria:
An employee remains at this level until they are capable of

completing the tasks required of this level so as to enable them
to be considered for promotion to the next level when a posi-
tion becomes available.

Wool Industry Storeworker Level 4
Relativity: 97%
Pre-requisites:

* Wool Industry Storeworker Level 3 or equivalent.
Skills/Duties:
In addition to the skills/duties required of a Wool Industry

Storeworker Level 4 the following skills/duties are required.
* Appropriate licence to operate required materials han-

dling equipment and/or container handling equipment
and/or crane, with capacity rated greater than
20,000kg (as required).

* Knowledge of operation of fully automated core line
operation.

* Able to operate computerised wool handling equip-
ment (as required).

Indicative of the tasks which an employee at this level may
perform are the following:

1. Operator in charge of a fully automated core line op-
eration.

2. Operator in charge of a fully automatic Dump Press
(i.e. Tripak).

3. Operator of container handling equipment rated
greater than 20,000 kg.

4. Employee charged by the company with the respon-
sibility of supervising and directing not more than
10 employees (not being a number of employees
working as a team).

Promotional Criteria:
An employee remains at this level until they are capable of

completing the tasks required of this level so as to enable them
to be considered for promotion to the next level when a posi-
tion becomes available.

14.—WAGE RATES (INCLUDING PRODUCTIVITY
PAYMENT)

(1) (a) The total wage rate per week for adult employees
performing the work described by any of the classifications in
Clause 13.-Classification Structure, of this Agreement shall
be as detailed in the following table with effect from the first
full pay period on or after the ratification of this Agreement:

CLASSIFICATION TOTAL RATE
$ PER WEEK

Level 1 $427.50
Level 2 $438.40
Level 3 $447.80
Level 4 $458.90
(b) The total wage rate per week for adult employees per-

forming the work described by any of the classifications
detailed in Clause 13.-Classification Structure, of this Agree-
ment shall be as detailed on the following table with effect
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from the first full pay period on or after the first anniversary
of the registration of this agreement.

CLASSIFICATION TOTAL RATE
$ PER WEEK

Level 1 $440.30
Level 2 $451.60
Level 3 $461.20
Level 4 $472.70
(2) No employee shall suffer a reduction in any overaward

payments as a result of the operation of this Agreement.
(3) The wage rate for junior employees shall be determined

by multiplying the rate specified in this Agreement for a Wool
Industry Storeworker Level 1 by the appropriate percentage
prescribed by Subclause(9)(a) of Clause 13.-Wages and Clas-
sification Structure, of the parent award.

(4) Except where inconsistent with the provisions of this
clause, the provisions of Clause 13.-Wages and Classification
Structure, of the parent award apply.

15.—PAYMENT OF WAGES AND ALLOWANCES
Wages and allowances for all employees shall be paid by

Electronic Funds Transfer.

16.—MEASURES TO ACHIEVE GAINS IN
PRODUCTIVITY, EFFICIENCY AND FLEXIBILITY
The aim of this Agreement is to adopt a productive culture

dedicated to achieving real and measurable improvement
through teamwork, participation, trust and mutual respect. In
order to further these aims the parties to this Agreement have
agreed that:

(i) A three man crew will operate each dumping ma-
chine when required.

(ii) All employees will assist in the completion of the
tasks necessary to achieve ISO 9000 accreditation.

(iii) It is agreed that employees will continue to embrace
multi-skilling as opposed to specialisation of tasks.

17.—TERMINATION, CHANGE AND REDUNDANCY
(1) Termination of Employment

(a) Should the Company wish to terminate a permanent
employee, the following period of notice shall be pro-
vided:

Period of Continuous Service Period of Notice
Less than 1 month 1 day
One month or more but less than 1 year 1 week
1 year or more but less than 3 years 2 weeks
3 years or more but less than 5 years 3 weeks
5 years and over 4 weeks

(b) Employees over 45 years of age with two or more
years continuous service at the time of termination,
shall receive an additional week’s notice.

(c) Where the relevant period of notice is not provided,
the employee shall be entitled to payment in lieu.
Provided that employment may be terminated by part
of the period of notice and part payment in lieu.

(d) Payment in lieu of notice shall be calculated using
an employee’s weekly ordinary time earnings.

(e) The period of notice in this clause shall not apply in
the case of dismissal for conduct that justifies in-
stant dismissal, including malingering, dishonesty,
inefficiency or neglect of duty or employees engaged
for a specific period time and/or for a specific task
or tasks (limited tenure).

(f) Notice of termination by employee
The notice of termination required to be given by an
employee shall be the same as that required of the
Company except that employees 45 years and over
shall not provide an additional week’s notice.
If an employee fails to give notice, or to work out
the full period of notice, the Company shall have the
right to withhold monies due to the employee under
this Agreement to a maximum amount equal to the
ordinary time earnings for the period of notice re-
quired. At the employee’s request, and the Company’s
discretion part or all of the period of notice required

by an employee may be waived by the Company and
the employee paid to the date of termination only.
Where an employee has given or been given notice
as aforesaid or payment made in lieu of the prescribed
notice unless otherwise agreed between the company
and the employee he/she shall continue in employ-
ment until the date of expiration of such notice. An
employee having been given notice as aforesaid who
absents themselves from work during such period
without reasonable cause (proof whereof shall be
upon him/her) shall be deemed to have abandoned
his/her employment and shall not be entitled to pay-
ment for work done within such period of notice.

(g) Time off during notice period
Where the Company has given notice to an employee
of intended termination, the employee shall be al-
lowed time off without loss of pay, for a cumulative
period of eight hours for the purpose of seeking other
employment. Such time off shall be taken at times
that are convenient to the employee after consulta-
tion with the manager.

(h) Statement of Employment
The Company shall, when requested, provide to the
employee a written statement specifying the period
of their employment and the classification of or the
type of work performed by the employee.

(i) Unfair Dismissals
Termination of employment by the Company shall
not be harsh, unjust or unreasonable, whether notice
has been given to the employee or not.
Without limiting the above, except where a distinc-
tion, exclusion or preference is based on the inherent
requirements of a particular position, termination on
the grounds of race, colour, sex, marital status, fam-
ily responsibilities, pregnancy, religion, political
opinion, national extraction and social origin shall
constitute a harsh, unjust or unreasonable termina-
tion of employment.

(2) Introduction of Change
(a) Company’s Duty to Notify

Where the Company has made a definite decision to
introduce major changes in production, program, or-
ganisation, structure or technology that are likely to
have significant effects on employees, the Company
shall notify the employees who may be affected by
the proposed changes and the Union.
“Significant effects” include termination of employ-
ment, major changes in the composition, operation
or size of the workforce or in the skills required; the
elimination or diminution of job opportunities, pro-
motion opportunities or job tenure; the alteration of
hours of work; the need for retraining or transfer of
employees to other work or locations and the restruc-
turing of jobs. Provided that where the Parent Award
makes provision for alteration of any of the matters
referred to herein an alteration shall be deemed not
to have significant effect.

(b) Company’s Duty to Discuss Change
The Company shall discuss with the employees af-
fected and their Union inter alia, the introduction of
the changes referred to above, the effects the changes
are likely to have on employees, measures to avert
or mitigate the adverse effects of such changes on
employees and shall give prompt consideration to
matters raised by the employees and/or the union in
relation to the changes.
The discussions shall commence as early as practi-
cable after a definite decision has been made by the
Company to make the changes referred to above.
For the purposes of such discussions, the Company
shall provide in writing to the employees concerned
and the Union, all relevant information about the
changes including the nature of the changes proposed,
the expected effects of the changes on employees
and any other matters likely to affect employees pro-
vided that the Company shall not be required to
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disclose confidential information the disclosure of
which would be inimical to the Company’s interests.

(3) Redundancy
(a) Discussions Before Terminations

(i) Where the Company has made a definite de-
cision that the Company no longer wishes the
job the employee has been doing to be done
by anyone and this is not due to the ordinary
and customary turnover of labour and that de-
cision may lead to termination of employment,
the Company shall hold discussions with the
employees directly affected and with the Un-
ion.

(ii) The discussions shall take place as soon as is
practicable and shall cover, amongst other
matters the reasons the proposed terminations
are required, measures to avoid or minimise
the terminations and measures to mitigate any
adverse effects of any terminations on the
employees concerned.

(iii) For the purposes of the discussion the Com-
pany shall, as soon as practicable, provide in
writing to the employees concerned and the
Union, all relevant information about the pro-
posed terminations including the reasons for
the proposed terminations, the number and
categories of employees likely to be affected,
and the number of employees normally em-
ployed and the period over which the
terminations are likely to be carried out.
Provided that the company shall not be re-
quired to disclose confidential information the
disclosure of which would be inimical to the
Company’s interests.

(b) Transfer to lower paid duties
Where an employee is transferred to lower paid du-
ties for reasons set out in (a) above, the employee
shall be entitled to the same period of notice of trans-
fer as they would have been entitled to if they had
been terminated, and the Company may make pay-
ment in lieu thereof of an amount equal to the
difference between the former ordinary time rate of
pay and the new lower ordinary time rates for the
number of weeks of notice still owing.

(c) Severance Pay
In addition to the period of notice provided in
subclause (1) hereof, a permanent employee whose
employment is terminated for reasons set out above
shall be entitled to the following amount of sever-
ance pay in respect of a continuous period of service:
Period of continuous service Severance Pay
less than 1 year nil
1 year but less than 2 years 4 weeks pay
2 years but less than 3 years 6 weeks pay
3 years but less than 4 years 7 weeks pay
4 years and over 8 weeks pay
“Weeks pay” means the ordinary time rate of pay for
the employee concerned.
Provided that the severance payments shall not ex-
ceed the amount which the employee would have
earned if employment with the Company had pro-
ceeded to the employee’s normal retirement date.

(d) Employee Leaving During Notice
An employee whose employment is terminated for
reasons set out in (a) above may terminate his or her
employment during the period of notice and, if so,
shall be entitled to the same benefits and payments
under this clause had he or she remained with the
Company until the expiry of such notice. Provided
that in such circumstances the employee shall not be
entitled to payment in lieu of notice.

(e) Alternative Employment
The Company in a particular redundancy case, may
make application to the Commission to have the gen-
eral severance pay prescription varied if the Company

obtains acceptable alternative employment for an
employee.

(f) Time Off During Notice Period
(i) During the period of notice of termination

given by the Company an employee shall be
allowed up to one day’s time off without loss
of pay during each week of notice for the pur-
pose of seeking other employment.

(ii) If the employee has been allowed paid leave
for more than one day during the notice pe-
riod for the purpose of seeking other
employment, the employee shall, at the request
of the Company, be required to produce proof
of attendance at an interview or they shall not
receive payment for the time absent.
For the purpose a statutory declaration will be
sufficient.

(g) Notice to Commonwealth Employment Service
Where a decision has been made to terminate em-
ployees in the circumstances outlined in (a) above,
the Company shall notify the Commonwealth Em-
ployment Service thereof as soon as possible giving
relevant information including the number and cat-
egories of the employees likely to be affected and
the period over which the terminations are intended
to be carried out.

(h) Superannuation Benefits
Subject to further order of the Western Australia In-
dustrial Relations Commission, where an employee
who is terminated receives a benefit from a superan-
nuation scheme that in the case of redundancy
provides for a specific benefit that has been funded
by the company contributions and which is in addi-
tion to superannuation benefits which would
otherwise apply, the company shall be entitled to
offset only the amount of the additional superannua-
tion fund benefit against amounts payable under
subclause (c).

(i) Transmission of Business
(i) Where a business is before or after the date of

this Agreement, transmitted from one em-
ployer (in this subclause called “the
transmittor”) to another employer (in this
subclause called “the transmittee”) and an
employee who at the time of such transmis-
sion was an employee of the transmittor in that
business becomes an employee of the
transmittee:
— The continuity of the employment of the

employee shall be deemed not to have
been broken by reason of such transmis-
sion;
and

— the period of employment which the em-
ployee has had with the transmittor or any
prior transmittor shall be deemed to be
service of the employee with the
transmittee.

(ii) In this subclause “business” includes trade,
process, business or occupation and includes
part of any such business and “transmission”
includes transfer, conveyance, assignment or
succession whether by agreement or by op-
eration of law and “transmitted’ has a
corresponding meaning.

(j) Employees with Less Than One Year’s Service
This clause shall not apply to employees with less
than one year’s continuous service and the general
obligation on the Company should be not more than
to give relevant employees an indication of the im-
pending redundancy at the first reasonable
opportunity, and to take such steps as may be rea-
sonable to facilitate the obtaining by the employees
of suitable alternative employment.
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(k) Employees Exempted
This clause shall not apply where employment is ter-
minated as a consequence of conduct that justifies
instant dismissal, including malingering, inefficiency
or neglect of duty, or in the case of casual employees
or employees engaged for a specific period of time
or for a specified task or tasks.

(l) Incapacity to Pay
The company, in a particular redundancy case, may
make application to the Western Australian Indus-
trial Relations Commission to have the general
severance pay prescription varied on the basis of the
company’s incapacity to pay within eight weeks of
the termination of the employee(s).

18.—SIGNATORIES
for and on behalf of Wooldumpers Australia Pty Limited
DENNIS HOLLOWAY
.....................Signed...........................
(NAME OF SIGNATORY)
MANAGER
(POSITION OF SIGNATORY)
for and on behalf of The Shop, Distributive and Allied Em-

ployees’ Association of Western Australia
.....................Signed...........................
(6/2/97)
JOSEPH BULLOCK
(NAME OF SIGNATORY)
GENERAL SECRETARY
(POSITION OF SIGNATORY)

PUBLIC SERVICE
ARBITRATOR—

Awards/Agreements—
Variation of—

GOVERNMENT OFFICERS SALARIES,
ALLOWANCES AND CONDITIONS AWARD 1989.

No. PSA A3 of 1989.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and
Agricultural Protection Board and Others.

No. P 24 of 1995.
Government Officers Salaries, Allowances and Conditions

Award 1989.
COMMISSIONER R.N. GEORGE.

2 April 1997.
Order.

HAVING heard Ms F. Bajrovic on behalf of the Applicant, Mr
T. Neill on behalf of the Western Australian Centre for
Pathology and Medical Research and Mr P. Jennings on behalf
of the Westerm Australian Branch of the Australian Medical
Association and by consent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders:

THAT the Government Officers Salaries, Allowances
and Conditions Award 1989 be varied in accordance with
the following Schedule and that such variation shall op-
erate from the beginning of the first pay period
commencing on or after 5 December 1996.

(Sgd.) R. N. GEORGE,    
[L.S.] Commissioner.

———

Schedule.
1. Schedule A—List of Respondents: After the respondent

“Board of Commissioners of the Lotteries Commission,
Western Australia” add the following new respondent—

Board of the Western Australian Centre for Pathology and
Medical Research

2. Schedule B—Government Officers Not Covered by the
Scope of this Award: Add the following new paragraph after
the last paragraph shown—

Salaried employees of the Western Australian Centre for
Pathology and Medical Research who are eligible for
membership of the Western Australian Branch of the
Australian Medical Association Incorporated.

AWARDS/AGREEMENTS—
Variation of—

BAG, SACK AND TEXTILE AWARD
No. 3 of 1960.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Joyce Bros W.A. Pty Ltd & Others.

No. 1752 of 1996.

Bag, Sack and Textile Award

COMMISSIONER J.F. GREGOR.

6 March 1997.
Order.

HAVING heard Ms J. Freeman on behalf of the first named
party and Ms E. Mackey on behalf of the second named party,
and by consent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders:

THAT the Bag, Sack and Textile Award, be varied in
accordance with the following Schedule and that such
variation shall have effect on and from the date hereof.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

Schedule.
1. Clause 2—Arrangement: After 14—Board of Reference,

replace 15.—Under-rate Workers with the following number
and name:

15.—Supported Wage System
2. Clause 15.—Under-rate Workers: Delete this clause and

insert the following in lieu thereof:
15.—SUPPORTED WAGE SYSTEM

(1) This clause defines the conditions which will apply
to employees who, because of the effects of a dis-
ability, are eligible for a supported wage under the
terms of this award. In the context of this clause the
following definitions will apply:

(a) “Supported Wage System” means the Com-
monwealth Government system to promote
employment for people who cannot work at
full award wages because of a disability, as
documented in “[Supported Wage System:
Guidelines and Assessment Process]”.

(b) “Accredited Assessor” means a person accred-
ited by the management unit established by



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.976

the Commonwealth under the Supported Wage
System to perform assessments of an individu-
al’s productive capacity within the Supported
Wage System.

(c) “Disability Support Pension” means the Com-
monwealth pension scheme to provide income
security for persons with a disability as pro-
vided under the Social Security Act 1991, as
amended from time to time, or any successor
to that scheme.

(d) “Assessment instrument” means the form pro-
vided for under the Supported Wage System
that records the assessment of the productive
capacity of the person to be employed under
the supported wage system.

(2) Eligibility criteria
(a) Employees covered by this clause will be those

who are unable to perform the range of duties
to the competence level required within the
class of work for which the employee is en-
gaged under this award, because of the effects
of a disability on their productive capacity and
who meet the impairment criteria for receipt
of a Disability Support Pension.

(b) This clause does not apply to any existing
employee who has a claim against the em-
ployer which is subject to the provisions of
workers’ compensation legislation or any pro-
vision of this award relating to the
rehabilitation of employees who are injured
in the course of their employment.

(c) (i) This award does not apply to employ-
ers in respect of their facility,
programme, undertaking, service or the
like which receives funding under the
Disability Services Act 1986 and ful-
fils the dual role of service provider and
sheltered employer to people with dis-
abilities who are in receipt of, or are
eligible for, a Disability Support Pen-
sion, and such employees.

(ii) Provided that this exclusion shall not
prevent Services funded under Section
10 or 12A of the Act referred to in
subparagraph (i) hereof, engaging per-
sons who meet the eligibility criteria
under the Supported Wage System, on
work covered by this Award, where
both parties wish to access the System
and all other criteria are met.

(3) Supported wage rates
(a) Employees to whom this clause applies shall

be paid the applicable percentage of the mini-
mum rate of pay prescribed by this award for
the class of work which the person is perform-
ing according to the following schedule:
Assessed capacity % of prescribed

(subclause 4) award rate
10% 10%
20% 20%
30% 30%
40% 40%
50% 50%
60% 60%
70% 70%
80% 80%
90% 90%

(b) Provided that the minimum amount payable
shall be not less than $45 per week.

(c) Where a person’s assessed capacity is 10%,
they shall receive a high degree of assistance
and support.

(4) Assessment of capacity
For the purpose of establishing the percentage of the
award rate to be paid to an employee under this award,
the productive capacity of the employee will be

assessed in accordance with the Supported Wage Sys-
tem and documented in an assessment instrument by
either:

(a) The employer and union party to the award,
in consultation with the employee or,

(b) The employer and an accredited assessor
agreed to by the employer and the union party
to the Award in consultation with the employee.

(5) Lodgment of assessment instrument
(a) All assessment instruments under the condi-

tions of this clause, including the appropriate
percentage of the award wage to be paid to the
employee, shall be lodged by the employer
with the Registrar of the Western Australian
Industrial Relations Commission.

(b) All assessment instruments shall be agreed and
signed by the parties to the assessment, pro-
vided that where the union which is party to
the award, is not a party to the assessment, it
shall be referred by the Registrar to the union
by certified mail and shall take effect unless
an objection is notified to the Registrar within
ten working days.

(6) Review of assessment
The assessment of the applicable percentage should
be subject to annual review or earlier on the basis of
a reasonable request for such a review. The process
of review shall be in accordance with the procedures
for assessing capacity under the Supported Wage
System.

(7) Other terms and conditions of employment
Where an assessment has been made, the applicable
percentage shall apply to the wage rate only. Em-
ployees covered by the provisions of the clause will
be entitled to the same terms and conditions of em-
ployment as all other employees covered by this
award, but be paid at the rate of wage as determined
in accordance with this clause.

(8) Workplace adjustment
An employer wishing to employ a person under the
provisions of this clause shall take reasonable steps
to make changes in the workplace to enhance the
employee’s capacity to do the job. Changes may in-
volve re design of job duties, working time
arrangements and work organisation in consultation
with other employees in the area.

(9) Trial period
(a) In order for an adequate assessment of the

employee’s capacity to be made, an employer
may employ a person under the provisions of
this clause for a trial period not exceeding
twelve weeks, except that in some cases addi-
tional work adjustment time (not exceeding
four weeks) may be needed.

(b) During that trial period the assessment of ca-
pacity shall be undertaken and the proposed
wage rate for a continuing employment rela-
tionship shall be determined.

(c) The minimum amount payable to the employee
during the trial period shall be no less than
$45.00 per week.

(d) Work trials should include induction or train-
ing as appropriate to the job being trialed.

(e) Where the employer and employee wish to
establish a continuing employment relation-
ship following the completion of the trial
period, a further contract of employment shall
be entered into based on the assessment under
subclause (4) of this clause.

(10) The conditions of employment, as agreed, to apply
during a trial period or in a continuing employment
relationship shall be documented, a copy of which
shall be provided by the employer to the person em-
ployed in accordance with this clause.
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BAKERS’ (METROPOLITAN) AWARD
No. A13 of 1987.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Baking Industry Employers’ Association of Western
Australia.

No. 1319 of 1996.

Bakers’ (Metropolitan) Award No. 13 of 1987
No. A13 of 1987.

CHIEF COMMISSIONER W.S. COLEMAN.

3 December 1996.

Order.
HAVING heard Ms M. Robinson on behalf of the Applicant
and Mr M. Beros on behalf of the Respondent, and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979 hereby orders that the
Award be varied in accordance with the following Schedule
and that such variation being made in relation to:

1. paragraph (1) of the Schedule in accordance with
the formula set down by the Australian Industrial Re-
lations Commission in the Furnishing and Glass
Industry case (print M9675), based on the key clas-
sification of Baker; and

2. paragraph (2) of the Schedule in accordance with a
31.0% increase in the Consumer Price Index adjust-
ment for the quarters June 1988 to March 1996
inclusive, based on Australian Bureau of Statistics
publication catalogue number 6401.0 at Table 7, sub-
group “Meals Out and Takeaway Foods”;
and these variations shall have effect from the be-
ginning of the first pay period commencing on or
after the 12th day of November 1996.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.
1. Clause 8.—Wages: Delete paragraphs (d) and (e) of

subclause (1) and insert in lieu thereof the following:
(d) Foreperson: In addition to the total wage prescribed

in this clause for a doughmaker, a foreperson shall
be paid:

RATE PER WEEK
$

(i) if placed in charge of less
than four other employees
(per week) 10.90

(ii) if placed in charge of four
but less than 10 other
employees (per week) 17.50

(iii) if placed in charge of 10
and not more than 20 other
employees (per week) 26.80

(iv) if placed in charge of 20
or more other employees
(per week) 34.60

(e) Disability Allowance:
In addition to the total wage prescribed in this
subclause a disability allowance of $4.55 per week
shall be paid to doughmakers and single hand bak-
ers.

2. Clause 9.—Overtime: Delete paragraph (a) and (b) of
subclause (5) and insert in lieu thereof the following:

(5) (a) A worker required to work overtime for two
hours or more shall be supplied with a meal
by his employer or paid $6.55 for a meal.

(b) If the amount of overtime required to be
worked necessitates a second or subsequent
meal, the employer shall provide such meal or
pay an amount of $4.45 for each such meal.

BURSWOOD ISLAND RESORT (MAINTENANCE
EMPLOYEES’) AWARD

No. A 22 of 1986.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers’ Union of

Australia, Engineering and Electrical Division, Western
Australian Branch and Others

and

Burswood Resort (Management) Ltd.

No. 283 of 1996.

Burswood Island Resort (Maintenance Employees’) Award
No. A 22 of 1986.

COMMISSIONER R.H. GIFFORD.

11 September 1996.

Order.
HAVING heard Mr C. Young on behalf the Applicants and Mr
G. Blyth on behalf of the Respondent, and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

THAT the Burswood Island Resort (Maintenance Em-
ployees’) Award, be varied in accordance with the
following Schedule and that such variation shall have ef-
fect from the beginning of the first pay period commencing
on or after 2 September 1996.

(Sgd.) R.H. GIFFORD,
[L.S.] Commissioner.

Schedule.
1. Clause 2.—Arrangement. Immediately following the

number and title “27. Training”, insert the following new
number and title:

28. Enterprise Flexibility Provisions
2. Clause 11.—Overtime. Delete paragraph (f) of subclause

(3) of this clause and insert in lieu thereof the following:
(f) An employee required to work overtime for more

than two hours shall be supplied with a meal by the
Company or if no meal is supplied be paid $6.46 for
a meal and, if owing to the amount of overtime
worked, a second or subsequent meal is required they
shall be supplied with each such meal by the Com-
pany or be paid $4.38 for each meal so required.

3. Clause 13.—Wage Rates. Delete subclause (1) of this
clause and insert in lieu thereof the following:

(1) (a) The adult weekly wage rates payable to em-
ployees covered by this award shall be as
follows:

Classification Rate 1st & 2nd Arbitrated Total Rate
Per Week Safety Net Per Week

Adjustments
$ $ $

Video Department:
Electronic Serviceperson (Grade I) 485.30 16.00 501.30
Electronic Serviceperson (Grade II) 513.40 16.00 529.40
Electronic Serviceperson (Grade III) 541.90 16.00 557.90
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Classification Rate 1st & 2nd Arbitrated Total Rate
Per Week Safety Net Per Week

Adjustments
$ $ $

Engineering Department:
Tradesperson 485.30 16.00 501.30
Plant Attendant 485.30 16.00 501.30
General Trades Assistant 420.70 16.00 436.70

(b) The rates of pay in this Award include the first
and second $8.00 per week arbitrated safety
net adjustment payable under the December,
1994 State Wage Decision. The first and sec-
ond $8.00 per week arbitrated safety net
adjustment may be offset to the extent of any
wage increase as a result of agreements
reached at enterprise level since 1 November,
1991. Increases made under previous State
Wage Case Principles or under the current
Statement of Principles, excepting those re-
sulting from enterprise agreements, are not to
be used to offset arbitrated safety net adjust-
ments.

4. Clause 27.—Training. Immediately following this clause,
insert the following new clause:

28.—ENTERPRISE FLEXIBILITY PROVISIONS
This clause establishes a process to enable subsequent
agreements to be negotiated at the enterprise level about
how the award, as it relates to the enterprise or workplace
concerned, could be varied to enable the enterprise or
workplace to operate more efficiently, according to its
particular needs. The process will be as follows:

(1) At each enterprise or workplace, consultative
mechanisms and procedures may be estab-
lished comprising representatives of the
Company, employees and the relevant Union.

(2) In this clause a “relevant Union” means an or-
ganisation of employees that:

(a) Is party to this Award.
(b) Has one or more members employed

by the Company to perform work in
the relevant enterprise or workplace.

(Note: The failure by a Company to give each
relevant Union an opportunity to be involved
in the consultative process leading to the mak-
ing of an agreement may result in the
Commission adjourning or refusing the appli-
cation to vary the Award).

(3) The particular mechanism and procedures es-
tablished shall be appropriate to the size,
structure and needs of the enterprise or
workplace.

(4) Before the agreement is finalised the parties
must take reasonable steps to:

(a) Explain the likely effect of the proposed
agreement to the employees affected.

(b) Explain its likely consequences if ap-
proved by the Western Australian
Industrial Relations Commission.

(5) When agreement is reached at an enterprise
or workplace through such consultative mecha-
nism and procedures, and where giving effect
to such agreement requires this award, as it
applies at the enterprise or workplace, to be
varied, an application to vary shall be made to
the Commission. The agreement shall be made
available in writing to all employees at the
enterprise or workplace and to the relevant Un-
ion, prior to the application being made to the
Commission.

(6) The application to vary the award or register
the agreement shall be filed with the Western
Australian Industrial Relations Commission by
the Company or union at which time a copy
shall be served on the relevant parties. A rel-
evant union may not unreasonably object to
the application if the majority of employees
affected have agreed to the changes.

(7) Where this award is varied to give effect to an
agreement made pursuant to this clause, the

variation shall become a schedule to the award
and the variation shall take precedence over
any provisions of this award to the extent of
any expressly identified inconsistency.

(8) The agreement must meet the following re-
quirements to enable the Commission to vary
this award to give effect:

(a) That the purpose of the agreement is to
make the enterprise or workplace op-
erate more efficiently according to its
particular needs.

(b) That the majority of employees cov-
ered by the agreement genuinely agree
to it.

5. First Schedule—Named Parties to the Award. Delete this
Schedule and insert in lieu thereof the following:

FIRST SCHEDULE—NAMED PARTIES TO THE
AWARD

Unions Party to the Award
Communications, Electrical, Electronic, Energy, Informa-
tion, Postal, Plumbing and Allied Workers’ Union of
Australia, Engineering and Electrical Division, Western
Australian Branch.
Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia, Western Australian
Branch.
The Plumbers and Gasfitters Employees’ Union of Aus-
tralia, West Australian Branch, Industrial Union of
Workers.
The Western Australian Builders’ Labourers’, Painters and
Plasterers Union of Workers.

Employer Party to the Award
Burswood Resort (Management) Ltd.

GATE, FENCE AND FRAMES MANUFACTURING
AWARD

No. 24 of 1971.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing, and Allied Workers Union of

Australia, Engineering & Electrical Division, Western
Australian Branch

and

Boral Cyclone Ltd & Others.

No. 1507 of 1996.

Gate, Fence and Frames Manufacturing Award.

COMMISSIONER J.F. GREGOR .

1 April 1997.

Order.
HAVING heard Mr Young on behalf of the applicant and Ms
Mackey on behalf of respondents, the Commission, pursuant
to the powers conferred on it under the Industrial Relations
Act, 1979, hereby orders:

THAT the Gate, Fence and Frames Manufacturing
Award, be varied in accordance with the following Sched-
ule and that such variation shall have effect from the
beginning of the first pay period commencing on or after
the 6 March 1997.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.
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Schedule.
1. Clause 7.—Overtime: Delete paragraph (f) of subclause

(3) and insert in lieu thereof the following:
(f) Subject to the provisions of paragraph (h) of this

subclause, an employee required to work overtime
for more than two hours, shall be supplied with a
meal by the employer or be paid $6.25 for a meal
and, if owing to the amount of overtime worked, a
second or subsequent meal is required he/she shall
be supplied with such meal by the employer or paid
$4.30 for each meal so required.

2. Clause 19.—Fares & Travelling Time: Delete paragraphs
(a), (b) and (c) of subclause (2) and insert in lieu thereof the
following:

(a) On places within a radius of 50 kilometres from the
General Post Office, Perth—$11.30 per day.

(b) For each additional kilometre to a radius of 60 kilo-
metres from the General Post Office, Perth—62 cents
per kilometre.

(c) Subject to the provisions of paragraph (d) of this
subclause, work performed at places beyond a 60
kilometre radius from the General Post Office, Perth
shall be deemed to be distant work unless the em-
ployer and the employees, with the consent of the
Union, agree in any particular case that the travel-
ling allowance of 62 cents per kilometre shall be paid
for each kilometre in excess of 60 kilometres.

3. Clause 20.—Distant Work: Delete subclauses (6) and (7)
and insert in lieu thereof the following:

6) An employee to whom the provisions of subclause
(1) of this clause apply shall be paid an allowance of
$22.64 for any weekend the employee returns to the
employee’s home from the job, but only if—

(a) The employee advises the employer or the
employer’s agent of the employee’s intention
not later than the Tuesday immediately pre-
ceding the weekend in which the employee so
returns;

(b) The employee is not required for work during
that weekend;

(c) The employee returns to the job on the first
working day following the weekend; and

(d) The employer does not provide, or offer to
provide, suitable transport

(7) Where an employee, supplied with board and lodg-
ing by the employer, is required to live more than
800 metres from the job the employee shall be pro-
vided with suitable transport to and from that job or
be paid an allowance of $9.97 per day, provided that
where the time actually spent in travelling either to
or from the job exceeds 20 minutes, that excess trav-
elling time shall be paid for at ordinary rates, whether
or not suitable transport is supplied by the employer.

4. Fourth Schedule—Named Parties to the Award: Delete
this clause and insert in lieu thereof the following:

FOURTH SCHEDULE—NAMED PARTIES TO THE
AWARD

Union party
Communications, Electrical, Electronic, Energy, Informa-
tion, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, Western
Australian Branch.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing, and Allied Workers Union of

Australia, Engineering & Electrical Division, Western
Australian Branch

and

Boral Cyclone Ltd & Others.

No. 1507 of 1996.

Gate, Fence and Frames Manufacturing Award.

COMMISSIONER J.F. GREGOR.

1 April 1997.

Order.
HAVING heard Mr Young on behalf of the applicant and Ms
Mackey on behalf of respondents, the Commission, pursuant
to the powers conferred on it under the Industrial Relations
Act, 1979, hereby orders:

THAT application No. 1507 of 1996 made for the pur-
pose of amending the Gate, Fence and Frames
Manufacturing Award be and is hereby divided into two
separate parts—1507A of 1996 which is to be concluded
by further order of the Commission that amends the
abovementioned award to the extent agreed between the
parties in relation to Clause 7.—Overtime, Clause 19.—
Fares & Travelling Time, Clause 20.—Distant Work and
the Fourth Schedule—Named Parties to the Award; and

THAT 1507B of 1996 which shall be constituted by the
disputed claims in relation to the First Schedule—Wages
and the claim for the insertion of a new subclause (8)
concerning minimum rate of pay of the aforementioned
award; and

THAT the proceedings to hear and determine matter
No. 1507B of 1996 be and is hereby adjourned to a date
to be fixed.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

INDEPENDENT SCHOOLS ADMINISTRATIVE AND
TECHNICAL OFFICERS AWARD 1993

No. A 15 of 1991.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and

Anglican Schools Commission (Inc) and Others.
No. 1829 of 1996.

Independent Schools Administrative and Technical Officers
Award 1993.

No. A 15 of 1991.

COMMISSIONER A.R. BEECH.
11 March 1997.

Order.
HAVING heard Ms T. Howe on behalf of the Applicant and
Ms C. Young on behalf of members of the Catholic Education
Commission of Western Australia and Dr I. Fraser on behalf
of members of the Association of Independent Schools of
Western Australia Union of Employers (Inc.), and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders:

THAT the Independent Schools Administrative and
Technical Officers Award 1993 be varied in accordance
with the following Schedule and that such variation shall
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have effect from the first pay period on or after the 21st
day of December 1996.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

Schedule.
1. Clause 14.—Salaries: Delete paragraph (1)(a) of this clause

and insert in lieu the following:
(1) (a) The minimum annual rate of salary, according to clas-

sification and experience, payable to officer shall be:
1st and 2nd
$8 per week 3rd $8 per week
Safety Net Safety Net

Minumum Salary Adjustment Adjustment Total Salary
Level $ per Annum $ per Annum $ per Annum $ per Annum

LEVEL 1 18,500 834 417 19,751
18,750 834 417 20,001
19,000 834 417 20,251
19,250 834 417 20,501
19,500 834 417 20,751
19,750 834 417 21,001

LEVEL 2 20,500 834 417 21,751
21,000 834 417 22,251
21,500 834 417 22,751
22,000 834 417 23,251
22,500 834 417 23,751
23,000 834 417 24,251

LEVEL 3 24,000 834 417 25,251
24,600 834 417 25,851
25,200 834 417 26,451
25,800 834 417 27,051
26,400 834 417 27,651
27,000 834 417 28,251

LEVEL 4 25,500 834 417 26,751
26,500 834 417 27,751
27,500 834 417 28,751
28,500 834 417 29,751
29,500 834 417 30,751
30,500 834 417 31,751

The rates of pay in this award include three arbitrated safety
net adjustments totalling $24.00 per week available under the
Arbitrated Safety Net Adjustment Principle pursuant to either
the December 1993 State Wage Decision, the December 1994
State Wage Decision and the March 1996 State Wage Deci-
sion. The first, second and third $8.00 per week arbitrated safety
net adjustments may be offset to the extent of any wage in-
creases payable since 1 November 1991 pursuant to enterprise
agreements or consent awards or award variations to give ef-
fect to enterprise agreements, insofar as that wage increase or
part of it has not previously been used to offset an arbitrated
safety net adjustment. Increases made under previous State
Wage Case Principles or under the current Statement of Prin-
ciples, excepting those resulting from enterprise agreements,
are not to be used to offset arbitrated safety adjustments.

INDEPENDENT SCHOOLS (BOARDING HOUSE)
SUPERVISORY STAFF AWARD

No. A 9 of 1990.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and

Aquinas College and Others.
No. 1828 of 1996.

Independent Schools (Boarding House) Supervisory Staff
Award.

No. A 9 of 1990.

COMMISSIONER A.R. BEECH.
11 March 1997.

Order.
HAVING heard Ms T. Howe on behalf of the Applicant and
Ms C. Young on behalf of members of the Catholic Education
Commission of Western Australia and Dr I. Fraser on behalf
of members of the Association of Independent Schools of
Western Australia Union of Employers (Inc.) and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders:

THAT the Independent Schools (Boarding House) Su-
pervisory Staff Award be varied in accordance with the
following Schedule and that such variation shall have ef-
fect from the first pay period on or after the 21st day of
December 1996.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

Schedule.
1. Clause 11.—Salaries: Delete paragraphs (1)(a) and (1)(b)

of this clause and insert in lieu the following:
(1) The minimum annual rate of salary payable to employ-

ees shall be as follows:
(a) Supervisor:

1st and 2nd
$8 per week 3rd $8 per week
Safety Net Safety Net

Minumum Salary Adjustment Adjustment Total Salary
$ per Annum $ per Annum $ per Annum $ per Annum

1st year of experience 18,706 834 417 19,957
2nd year of experience 19,475 834 417 20,726
3rd year of experience 20,500 834 417 21,751
4th year of experience 21,525 834 417 22,776
5th year of experience 22,550 834 417 23,801
6th year of experience 23,575 834 417 24,826

(b) Senior Supervisor:
1st and 2nd
$8 per week 3rd $8 per week
Safety Net Safety Net

Minumum Salary Adjustment Adjustment Total Salary
$ per Annum $ per Annum $ per Annum $ per Annum

1st year of experience 25,113 834 417 26,364
Thereafter 26,650 834 417 27,901

2. Clause 11.—Salaries: Delete paragraphs (1)(e) and (1)(f)
of this clause and insert in lieu the following:

(e) The rates of pay in this award include three arbi-
trated safety net adjustments totalling $24.00 per
week available under the Arbitrated Safety Net Ad-
justment Principle pursuant to either the December
1993 State Wage Decision, the December 1994 State
Wage Decision and the March 1996 State Wage De-
cision. The first, second and third $8.00 per week
arbitrated safety net adjustments may be offset to
the extent of any wage increases payable since 1
November 1991 pursuant to enterprise agreements
or consent awards or award variations to give effect
to enterprise agreements, insofar as that wage in-
crease or part of it has not previously been used to
offset an arbitrated safety net adjustment. Increases
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made under previous State Wage Case Principles or
under the current Statement of Principles, excepting
those resulting from enterprise agreements, are not
to be used to offset arbitrated safety adjustments.

INDEPENDENT SCHOOLS’ TEACHERS’
AWARD 1976.

No. R27 of 1976.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and

Anglican Schools Commission (Inc) and Others.

No. 1830 of 1996.

Independent Schools’ Teachers’ Award 1976.

No. R27 of 1976.

COMMISSIONER A.R. BEECH.

11 March 1997.
Order.

HAVING heard Ms T. Howe on behalf of the Applicant and
Ms C. Young on behalf of members of the Catholic Education
Commission of Western Australia and Dr I. Fraser on behalf
of members of the Association of Independent Schools of
Western Australia Union of Employers (Inc.), and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders:

THAT the Independent Schools’ Teachers’ Award 1976
be varied in accordance with the following Schedule and
that such variation shall have effect from the first pay
period on or after the 21st day of December 1996.

(Sgd.) A. R. BEECH,    
[L.S.] Commissioner.

———

Schedule.
1. Clause 11.—Salaries: Delete paragraph (1)(a) of this clause

and insert in lieu the following—
(1) (a) The minimum annual rate of salary payable to

teachers engaged in the undermentioned clas-
sifications shall be—

1st and 2nd 3rd $8 per
$8 per week week

Minimum Safety Net Safety Net
Salary Adjustment Adjustment Total Salary

$ per annum $ per annum $ per annum $ per annum

Step 1 21,935 834 417 23,186
Step 2 23,268 834 417 24,519
Step 3 24,600 834 417 25,851
Step 4 26,138 834 417 27,389
Step 5 27,573 834 417 28,824
Step 6 28,803 834 417 30,054
Step 7 30,033 834 417 31,284
Step 8 31,570 834 417 32,821
Step 9 33,261 834 417 34,512
Step 10 34,645 834 417 35,896
Step 11 35,875 834 417 37,126
Step 12 37,413 834 417 38,664
Step 13 38,950 834 417 40,201

The rates of pay in this award include three arbitrated safety
net adjustments totalling $24.00 per week available under the

Arbitrated Safety Net Adjustment Principle pursuant to either
the December 1993 State Wage Decision, the December 1994
State Wage Decision and the March 1996 State Wage Decision.
The first, second and third $8.00 per week arbitrated safety
net adjustments may be offset to the extent of any wage
increases payable since 1 November 1991 pursuant to enterprise
agreements or consent awards or award variations to give effect
to enterprise agreements, insofar as that wage increase or part
of it has not previously been used to offset an arbitrated safety
net adjustment. Increases made under previous State Wage Case
Principles or under the current Statement of Principles,
excepting those resulting from enterprise agreements, are not
to be used to offset arbitrated safety adjustments.

RADIO AND TELEVISION EMPLOYEES’ AWARD
No. R3 of 1980.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing, and Allied Workers Union of

Australia, Engineering & Electrical Division, Western
Australian Branch

and

Hills Industries Ltd & Others.

No. 1579 of 1996.

Radio and Television Employees’ Award.

COMMISSIONER J.F. GREGOR.

24 March 1997.

Order.
HAVING heard Mr C Young on behalf of the first named party
and Ms E Mackey on behalf of the second named party, and
by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Radio and Television Employees’ Award, be
varied in accordance with the attached Schedule and that
such variation shall have effect from the beginning of the
first pay period commencing on or after 6 March 1997.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

Schedule.
1. Clause 2.—Arrangement:

A. Delete the number and title “2A.—State Wage Case
Principles—June 1991”.

B. Delete the number and title “31.—Junior Employ-
ees—Special Orders” and insert in lieu thereof
“31.—Cancelled”.

2. Clause 2A.—State Wage Case Principles—June 1991:
Delete this clause.

3. Clause 9.—Overtime: Delete paragraph (f) of subclause
(3) of this clause and insert in lieu thereof:

(f) Subject to the provisions of paragraph (g) of this
subclause, an employee required to work overtime
for more than two hours shall be supplied with a meal
by the employer or be paid $6.80 for a meal and, if
owing to the amount of overtime worked, a second
or subsequent meal is required he/she shall be sup-
plied with each such meal by the employer or be paid
$4.60 for each meal so required.
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4. Clause 13.—Car Allowance: Delete subclause (3) of this
clause and insert in lieu thereof:

(3) A year for the purpose of this clause shall commence
on 1 July and end on 30 June next following.

RATES OF HIRE FOR USE OF EMPLOYEE’S OWN
VEHICLE ON EMPLOYER’S BUSINESS

MOTOR CAR
Engine Displacement

(in Cubic Centimetres)

Over  Over  1600cc
2600cc 1600cc

Area and Details - 2600cc

Rate per kilometre (cents)

Metropolitan Area 57.0 51.1 44.4
South West Land Division 58.4 52.3 45.4
North of 23.5o South Latitude 64.2 57.7 50.2
Rest of the State 60.3 54.1 47.1

MOTOR CYCLE (IN ALL AREAS) 19.6 cents per Kilometre

5. Clause 14.—Distant Work: Delete subclause (4) of this
clause and insert in lieu thereof:

(4) Where an employee, supplied with board and lodg-
ing by the employer, is required to live more than
800 metres from the job the employee shall be pro-
vided with suitable transport to and from that job or
be paid an allowance of $10.63 per day provided that
where the time actually spent in travelling either to
or from the job exceeds twenty minutes, that excess
travelling time shall be paid for at ordinary rates
whether or not suitable transport is supplied by the
employer.

6. Third Schedule—Named Parties to the Award: Delete this
clause and insert in lieu thereof the following:

THIRD SCHEDULE—NAMED PARTIES TO THE
AWARD

Union party
Communications, Electrical, Electronic, Energy, In-

formation, Postal, Plumbing and Allied Workers Union
of Australia, Engineering and Electrical Division, West-
ern Australian Branch.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing, and Allied Workers Union of

Australia, Engineering & Electrical Division, Western
Australian Branch

and

Hills Industries Ltd & Others.

No. 1579 of 1996.

Radio and Television Employees Award.

COMMISSIONER J.F. GREGOR.

24 March 1997.

Order.
HAVING heard Mr Young on behalf of the applicant and Ms
Mackey on behalf of respondents, the Commission, pursuant
to the powers conferred on it under the Industrial Relations
Act, 1979, hereby orders:

THAT application No. 1579 of 1996 made for the pur-
pose of amending the Radio and Television Employees’
Award be and is hereby divided into two separate parts—
1579A of 1996 which is to be concluded by further order
of the Commission that amends the abovementioned
award to the extent agreed between the parties in relation
to Clause 2.—Arrangement, Clause 2A.—State Wage
Case Principles—June 1991, Clause 9.—Overtime,
Clause 13.—Car Allowance, Clause 14.—Distant Work
and the Third Schedule—Named Parties to the Award;
and

THAT 1579B of 1996 which shall be constituted by the
disputed claims in relation to Clause 29A.—Minimum
Wage—Adult Employees; and

THAT the proceedings to hear and determine matter
No. 1579B of 1996 be and is hereby adjourned to a date
to be fixed.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

VEHICLE BUILDERS’ AWARD 1971
No. 9 of 1971.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch

and

Trueline Smash Repairs & Others.

No. 1545 of 1996.

Vehicle Builders’ Award 1971.

SENIOR COMMISSIONER G.L. FIELDING.

25 March 1997.

Order.
HAVING heard Mr G.C. Sturman on behalf of the Applicant
and Mr J.N. Uphill on behalf of the Respondents and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders:

THAT the Vehicle Builders’ Award 1971 be varied in
accordance with the following Schedule and that such
variation shall have effect from the beginning of the first
pay period commencing on or after the date hereof.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

Schedule.
Clause 9.—Wages: In subclause (5) (a) delete the amount

“16.60” and insert in lieu the amount “17.50”.
In subclause (5) (b) delete the amount “25.40” and insert in

lieu the amount “26.80”.
In subclause (5) (c) delete the amount “32.70” and insert in

lieu the amount “34.50”.
In subclause (6) (a) (i) and (ii) delete the amount “$9.20”

and insert in lieu the amount “9.70”.
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THE WESTERN AUSTRALIAN SURVEYING
(PRIVATE PRACTICE) INDUSTRY AWARD, 1989.

No. A2 of 1988.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch

and

Brown McAllister (WA) Pty Ltd And Others.

No. 1636 of 1996.

COMMISSIONER C.B. PARKS.

14 March 1997.
Order.

HAVING heard Mr G. Sturman on behalf of the Applicant
and The Association of Professional Engineers Australia
(Western Australian Branch) Organisation of Employees and
Ms S. Laferla on behalf of the Respondents and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders:

THAT the Western Australian Surveying (Private Prac-
tice) Industry Award, 1989 be varied in accordance with
the following Schedule and that such variation shall have
effect from the beginning of the first pay period com-
mencing on or after 4 March 1997.

(Sgd.) C. B. PARKS,    
[L.S.] Commissioner.

———

Schedule.
Clause 8.—Salaries: Delete the preamble and subclauses (1)

and (2) of this clause and insert in lieu thereof—
The rates of pay in this award include the second $8.00
per week arbitrated safety net adjustment payable under
the December 1994 State Wage Decision. The first and
second $8.00 per week arbitrated safety net adjustments
may be offset to the extent of any wage increase payable
since 1 November 1991, pursuant to enterprise agree-
ments, enterprise flexibility agreements or consent awards
or award variations to give effect to enterprise agreements
insofar as that wage increase has not previously been used
to offset an arbitrated safety net adjustment. Increases
made under previous State Wage Case Principles, or un-
der the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used
to offset arbitrated safety net adjustments.

Rate 1st & 2nd Total
Per Annum Arbitrated Annual

Safety Net Salary
Adjustments

$ $ $
(1) Surveyors

(a) Specialist Professional
(CorporateMembership)
 or Post Graduate
Qualification:

First Year 27,694 834 28,528
Second Year 29,808 834 30,642
Third Year 31,976 834 32,810
Fourth Year 34,315 834 35,149
Fifth Year 36,815 834 37,649

(b) Professional:
Qualification—Post Graduate
 Diploma

First Year 27,545 834 28,379
Second Year 29,285 834 30,119

Qualification—Degree
First Year 24,528 834 25,362
Second Year 25,956 834 26,790
Third Year 27,545 834 28,379
Fourth Year 29,285 834 30,119
Fifth Year 31,131 834 31,965

Rate 1st & 2nd Total
Per Annum Arbitrated Annual

Safety Net Salary
Adjustments

$ $ $
Qualification—Degree,
 Articled Surveyor

First Year 23,353 834 24,187
Second Year 24,764 834 25,598

(c) Professional Support:
Qualification—Diploma

First Year 23,348 834 24,182
Second Year 24,690 834 25,524
Third Year 26,256 834 27,090
Fourth Year 27,864 834 28,698
Fifth Year 29,627 834 30,461

Qualification—Certificate
First Year 22,192 834 23,026
Second Year 23,348 834 24,182

(d) Technical Assistant:
First Year (*) 18,710 834 19,544
Second Year 19,788 834 20,622
Third Year 20,917 834 21,751

(2) Clerical Personnel:
(a) Clerical Administrator:

First Year 27,183 834 28,017
Second Year 27,724 834 28,558
Third Year 28,273 834 29,107

(b) Senior Clerical Officer:
First Year 25,584 834 26,418
Second year 26,117 834 26,951
Third Year 26,650 834 27,484

(c) Clerical Officer:
First Year 23,985 834 24,819
Second Year 24,518 834 25,352
Third Year 25,051 834 25,885

(d) General Clerk:
First Year 22,120 834 22,954
Second Year 22,652 834 23,486
Third Year 23,186 834 24,020

(e) Filing Clerk:
First Year 20,787 834 21,621
Second Year 21,453 834 22,287
Third Year 21,986 834 22,820

AWARDS/AGREEMENTS—
Interpretation of—

COMMUNITY COLLEGES AWARD, 1990
No. A19 of 1988 (R).

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Karratha College

and

The State School Teachers Union of Western Australia
Incorporated and others.

No. 362 of 1997.

COMMISSIONER A.R. BEECH.

1 April 1997.

Order.
WHEREAS an application was lodged in the Commission
pursuant to section 46 of the Industrial Relations Act;

AND WHEREAS the applicant advised the Commission that
it wished to withdraw its application;
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NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, hereby order—

THAT the application be withdrawn by leave.
(Sgd.) A.R. BEECH,

[L.S.] Commissioner.

HOSPITAL SALARIED OFFICERS’ AWARD 1968
No. 39 of 1968.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Hospital Salaried Officers Association of Western Australia
(Union of Workers)

and

Board of Management, Royal Perth Hospital and Others.

No. P 38 of 1996.

COMMISSIONER P.E. SCOTT.

18 March 1997

Order.
WHEREAS this is an application pursuant to section 46 of the
Industrial Relations Act, 1979; and

WHEREAS a conference was convened on the 13th day of
November 1996; and

WHEREAS at the conclusion of the conference the matter
remained unresolved and the Applicant requested hearing and
determination by the Commission; and

WHEREAS the matter was set down for hearing on the 20th
day of January 1997; and

WHEREAS the hearing was adjourned at the Applicant’s
request, and by consent; and

WHEREAS the matter was set down for hearing on the 6th
day of March 1997; and

WHEREAS the hearing was adjourned at the Respondent’s
request, and by consent; and

WHEREAS the matter was set down for hearing on the 14th
and 20th days of March 1997; and

WHEREAS on the 14th day of March 1997 the Western
Australian Industrial Relations Commission received a
facsimilie transmission from the Applicant requesting the dis-
continuance of the Application, which is not opposed by the
Respondent:

NOW THEREFORE, the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979,
hereby orders:

THAT this application be, and is discontinued.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

NOTICES—
Award/Agreement matters—

Application No. A 2 of 1997.

APPLICATION FOR AN AWARD
ENTITLED “FISHERIES OFFICERS AWARD 1997”.

NOTICE is given that an application has been made to the
Commission by the Merchant Service Guild of Australia,
Western Australian Branch, Union of Workers under the
Industrial Relations Act 1979 for the above Award.

As far as relevant, those parts of the proposed Award which
relate to area of operation or scope are published hereunder.

3.—AREA OF OPERATION
This Award shall apply throughout the State of Western

Australia.

4.—SCOPE
This Award shall apply to all Fisheries Officers (including

trainees) employed under the provisions of the Public Sector
Management Act, 1994.

A copy of the proposed Award may be inspected at my office
at National Mutual Centre, 111 St George’s Terrace, Perth.

(Sgd.) N. CONSTANT,
for Registrar.

4 April 1997

Application No. P 47 of 1994

APPLICATION FOR VARIATION OF AWARD
ENTITLED “PUBLIC SERVICE AWARD 1992

No. PSA A4 of 1989”
WHEREAS Notice was given of an application to vary the

above Award in the Gazette at 77 WAIG 496 and 74 WAIG
2377;

AND WHEREAS Leave was granted by the Public Service
Arbitrator to further amend the applicaiton;

NOTICE is given that an amended application has been made
to the Commission under the Industrial Relations Act 1979
for a variation of the above Award.

As far as relevant, those parts of the proposed variation which
relate to area of operation or scope are published hereunder.

Clause 4.—Scope: Delete this clause and insert in lieu thereof
the following—

(1) This Award shall apply to all public service officers,
other than those listed in sub-clause (2) of this clause,
appointed under Part 3 of the Public Sector Manage-
ment Act 1994 or continuing as such by virtue of
clause 4(c) of Schedule 5 of that Act, who are mem-
bers of or eligible to the members of the Civil Service
Association of Western Australia (Inc.).

(2) (a) A chief executive officer as defined in section
3 (1) of the Public Sector Management Act
1994.

(b) A public service officer whose remuneration
payable is determined or recommended pur-
suant to the Salaries and Allowances Act 1975.

(c) A public service officer whose remuneration
is determined by an Act to be at a fixed rate,
or is determined or to be determined by the
Governor pursuant to the provisions of any
Act.

A copy of the proposed variation may be inspected at my
office at National Mutual Centre, 111 St George’s Terrace,
Perth.

(Sgd.) N. CONSTANT,
[L.S.] for Registrar.
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UNFAIR DISMISSAL/
CONTRACTUAL

ENTITLEMENTS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Darren Cunnane

and

Werb Holdings Trading as West Ocean Marketing.

No. 1802 of 1996.

COMMISSIONER P E SCOTT.

25 March 1997.
Reasons for Decision.

THE COMMISSIONER: By his application as filed on 13
December 1996, the Applicant sought payment of outstanding
contractual benefits pursuant to Section 29(1)(b)(ii) of the
Industrial Relations Act 1979. These amounts arise from
commissions allegedly owed to the Applicant by the
Respondent and claimed by him in invoices numbered 48, 49
and 50 totalling an amount of $5,718.89.

The Respondent filed a Notice of Answer and Counter
Proposal on 10 January 1997, in which it alleged that amounts
totalling $4,695.42 had been claimed by the Applicant since
1993, which amounts the Applicant was not entitled to. It says
that he made claims for payment of commissions relating to
sales made, but that these claims were not in accordance with
his contract of employment.

At the commencement of the hearing on 13 March 1997, the
Applicant sought leave to amend his claim to the amount of
$1,718.89 on the basis that the Respondent had now paid him
$4,000.00 but had refused to pay the remainder of his claim.
The Respondent says that it paid $4,000.00 in the belief that
this was in full and final settlement of the Applicant’s claim. It
says that it did so, not because it believed that the Applicant
was owed any amount, but because it wished to finalise its
dealings with the Applicant who it says was causing trouble.
It denies the Applicant’s allegation that the $4,000.00 was to
be net to the Applicant with the Respondent being responsible
for any income tax arising from the settlement.

In any event the claim of the applicant is that he is still owed
$1,718.89.

The Applicant says that he is entitled to the commissions
claimed because he was responsible for the sales to the clients
concerned. The Respondent says that the Applicant, whose
substantive position was as production manager, was entitled
to commissions on sales to new clients who came through the
door or who made telephone contact with the business. Sales
to long standing customers who continued to place orders were
not subject to claims for commission by the Applicant. It says
that in the past, any claim made for payment of commission
was approved on the basis of trust, without it undertaking any
proper checking of the claim. It was only upon the placement
by the Respondent’s financier of a consultant and accountant,
Kimberly David Parker, into the business in April 1996 that
the Respondent put proper checking procedures in place. As a
result of these procedures, it has become aware of the
Applicant’s over claiming of commissions. Until that time, it
seems that the Respondent’s business practices were very loose.
The Respondent claims to have paid all commissions owed to
the Applicant in accordance with his contract, as well as having
paid commissions on sales which the Applicant was not entitled
to claim. This practice of paying all amounts claimed ceased
when proper checking procedures were put in place by Mr
Parker.

It is not the Commission’s role to determine the dispute
between the parties as to the circumstances and terms under
which the $4,000.00 was paid to the Applicant but to determine
the Applicant’s amended claim for $1,718.89 in outstanding
commissions. The issue before the Commission is whether
the employee has an entitlement by his contract of employment
to the amounts not paid to him. The onus is on the Applicant to
prove that his contract of employment with the Respondent
entitled him to the amounts claimed.

The mere fact that the Applicant dealt with particular clients,
or organised particular sales, is not the issue. The issue is
whether his contract entitled him to claim commissions for
those sales. There is a clear dispute between the parties as to
the terms of the contract relating to payment of commissions.
The Applicant must discharge the onus of proof and
demonstrate that on the balance of probabilities he was entitled
to what he has claimed and that he has not been paid it. Unless
he has discharged that onus the Respondent has no obligation
to prove its case.

The standard of proof for such matters is whether on the
balance of probabilities the money is owed. This is explained
as:

“If the evidence is such that the tribunal can say “we think
it is more probable than not” the burden is discharged but
if the probabilities are equal it is not.” [Davies v Taylor
(1974) AC 207 per Denning L J at 219]

Where there is conflict in the evidence, the Commission is
to assess the evidence and make decisions about the credibility
of the various witnesses. I have assessed the credibility of the
witnesses by observing and hearing them during their evidence
particularly regarding the terms of the contract, and regarding
the arrangements for the payment of the $4,000. I am not
satisfied that any of the witnesses is entirely credible. Neither
party has convinced me, on the balance of probabilities, that
theirs is the view to be accepted.

I am not able to determine whether to accept the evidence of
the Applicant or of the Respondent ie the probabilities are equal.
That being the case, the Applicant has failed to establish his
claim on the balance of probabilities. I am not able to find that
he is entitled to claim commissions for all of the sales, only
some of them, or any at all. On this basis, the application will
be dismissed.

APPEARANCES: Mr D Cunnane appeared on his own
behalf

Mr K D Parker and with him Mr Werb appeared on behalf
of the Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Darren Cunnane

and

Werb Holdings Trading As West Ocean Marketing.

No. 1802 of 1996.

COMMISSIONER P E SCOTT.

25 March 1997.
Order.

HAVING heard Mr D Cunnane on his own behalf and Mr K D
Parker and with him Mr Werb on behalf of the Respondent the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

THAT this matter be and is hereby dismissed.
(Sgd.) P. E. SCOTT,    

[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Stephen Glynn Goodall

and

Tutts Bryant Equipment Pty Ltd.

No. 96 of 1997.

COMMISSIONER P E SCOTT.

19 March 1997.
Reasons for Decision.

THE COMMISSIONER: This is an application by Stephen
Glynn Goodall that he was unfairly dismissed from his
employment with Tutts Bryant Equipment Pty Ltd. The
Applicant commenced employment as Sales Executive in the
Linde division of the Respondent on 3 October 1996. The Linde
division was a newly established division of the Respondent’s
organisation aimed at the marketing and sales of the Linde
range of equipment. This was agreed between the parties as
being a high quality product which sold for a significantly
higher price than its competitors and had not been promoted
or marketed to any significant degree in Western Australia prior
to this time although some sales had occurred and sales
representatives employed. The establishment of the Linde
division was, according to the Respondent, aimed at providing
a greater focus within the Tutts Bryant Equipment Pty Ltd
which was not generally associated with the provision of such
equipment to industry generally. Tutts Bryant was known for
its involvement in the construction industry and this did not
provide it with an exposure in respect of the provision of fork
lifts to potential customers in other unrelated industries.

The Respondent advertised for a sales executive in August
1996 and the Applicant applied for this position. He had an
initial discussion with Mr Hill, the Linde Manager, and then
prepared a resume which he forwarded to the Respondent. He
was interviewed towards the end of August 1996. Mr Hill says
that he spent fifty to sixty percent of his time on sales, which
was not something he had hoped to do, that he did not have a
sales background and on this basis the Applicant was brought
into the business. During the three months of his employment
with the Respondent, the Applicant did not make any sales or
place any fork lifts in rental arrangements. However, he says
that he was not provided with a sufficient period of time to
establish himself in the area and be successful. He says that
the employer made it very clear to him at the commencement
of employment that they would take a long term view of the
sales of this product on the basis that they needed to develop
the market, that there would be a gradual build up of sales.
The Applicant believed that it took a minimum of six months
and up to eighteen months for sales to come to fruition. The
Applicant also says that whilst he was not successful in
completing sales within the three month period that that
particular three months did not allow a proper consideration
because it included the lead up to Christmas and the close
down between Christmas and early New Year when many of
the decision makers who would be responsible for choosing
the product and purchasing it would be on leave. On this basis,
he says that he has not been given a fair chance to prove his
abilities. The employment terminated on 13 January 1997.

The Respondent says that the Applicant was not competent
to perform this work, that it provided him with every
opportunity and encouragement to make sales including
providing him with leads to potential sales, involving him in
sales in progress with some long standing clients and giving
him assistance. According to Mr Hill, he was easily
demotivated, and passed up opportunities to make sales by
forwarding those to the national office which meant that those
sales could not be credited to the Respondent in Western
Australia. As early as October 1996, when Mr Hill prepared
his monthly report he noted in respect of the Applicant that
“Steve would appear to be a sales rep who is used to selling
lower priced more competitive equipment who is easily
demotivated. Steve will hopefully close some deals and gain
confidence to sell a higher product”. (Exhibit 5) His November
report says “Steve has still not managed a sale, but has however
some prospects in Simcoa, Nestle and Teco”. (Exhibit 7)

Mr Hill described the type of selling necessary for this type
of product as being relationship selling whereby the
representative makes contacts and develops rapport with
potential clients and says that this is not a short term process.
He would expect a sales person in this area to create and develop
his own leads and this would require a range of different
techniques. Mr Hill also said that he accompanied the Applicant
to visit some clients as a means of assisting him and that he
had previously been working with clients himself but intended
to hand them to the Applicant as a means of getting him into
the area. He says that the Applicant was unable to build the
rapport necessary with clients and that on one occasion in
particular apologised to Mr Hill for his performance at a
meeting with a client. He said that the Applicant had a poor
rate of cold calls and other contacts and was simply not closing
sales. He said between late October and mid November 1996
he had a general discussion with the Applicant and gave him a
list of about fifteen customers which he expected him to call
on. In November, the Applicant made no effort to make contacts
and he did not seem to understand the need to pursue this
approach. He said that he, Mr Hill, was becoming more
committed to the role of Sales Executive while the Applicant
sat idle. He had intended handing over a number of the national
or “house” clients to the Applicant but the Applicant did not
prove himself competent to be able to deal with these clients.
Mr Hill was away for the whole of December and returned on
6 January 1997. On 8 January, he had a discussion with the
Applicant in which he stated that his performance would not
be tolerated any longer and explained the pressures on them to
improve. He says that the Applicant told him he could offer no
suggestions as to how he could improve his performance. In
addition to this, Mr Hill says that another employee, Chris
Toogood, made him aware of the Applicant saying that he did
not know what he was doing there, he could not close a deal
and that he had just referred the Nestle deal to the national
people. Mr Hill said that he then spent a couple of days
considering the situation and, bearing in mind all of this
information, decided that it was no longer appropriate to
continue with the employment.

The Respondent says that the Applicant was aware of the
targets that were to be met. There were figures place on the
white board each month, he was not achieving those sales and
the comments made to Mr Toogood indicated that he was under
pressure and recognised that he was under scrutiny. The
Respondent says that if there was any real failing on its part it
was that the process in the actual execution of the termination
fell down because there was no formal written warning process
but that this of itself does not constitute an unfair dismissal.

The basis upon which the Commission is required to consider
claims of unfair dismissal is set out in section 23AA of the
Industrial Relations Act 1979. This provides:

“23AA. (1) On a claim of harsh, oppressive or unfair dis-
missal, the onus is on the employer to show
that there is a ground or are grounds on which
the Commission could find that the dismissal
was justified.

(2) If —
(a) the employer does not show that there

is a ground or are grounds on which
the Commission could find that the dis-
missal was justified; or

(b) the employee establishes that, whether
or not it was justified, the dismissal was
harsh, oppressive or unfair,

the claim is taken to have been established.
(3) For the purposes of this section, a dismissal is

justified if there was a valid reason, or were
valid reasons, connected with the employee’s
capacity or conduct, or based on the opera-
tional requirements of the undertaking,
establishment or service, for the dismissal.”

The test to be applied to claims of unfair dismissal is whether
or not there has been a fair go all around, in all of the
circumstances. (Undercliffe Nursing Home and FMWU (65
WAIG 385)).

Having observed the witnesses I am satisfied that where there
is any conflict in the evidence, the evidence of Mr Hill and of
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Mr Toogood is to be preferred of that of the Applicant. I am
satisfied that the Applicant was not suited to this work. It would
appear that Mr Hill’s assessment of him in his October 1996
monthly report was correct. It is clear too from the Applicant’s
own evidence that he was used to working in situations where
he was provided with substantial number of qualified sales
leads and was involved in the sale of well known, well
promoted products of a significantly lesser price and that he
did not have the skills to undertake the type of selling approach
which was necessary for a company which needed to develop
a market for a high priced, albeit high quality, product. He
says that if you have good leads you can make good sales.
Unfortunately for this approach, the Respondent was not in a
position to provide him with numerous leads for him to follow.
Part of his job was to develop his own contacts and promote
the product through his own activities. He made no real
impression upon this task in his period of time with the
Respondent. It is clear from Mr Hill’s own performance in
fifty to sixty percent of his time being devoted to sales that
sales were possible.

As to whether the three month period in which to establish
himself was reasonable, I am satisfied that even though the
Applicant may not have been there for a sufficiently long period
to have seen sales through from the very commencement to
finalisation, his activity during the period indicated that his
performance was not adequate. Even if he had been there for a
much longer period there is no indication that he would have
had a reasonable success rate within a reasonable time. There
should be no obligation placed on an employer to continue to
employ him beyond a reasonable time in which the employee
can demonstrate that he can do the job. In this case, he did not
demonstrate that. On the contrary, he demonstrated that the
approach required by the employer to selling this particular
type of product was not one to which the Applicant was suited.

I accept that it may be that a three month period is insufficient
for a sales representative in these circumstances to develop
sales from scratch and to finalise them, however one would
have expected that in that period of time the Applicant would
have been able to demonstrate an approach which is likely to
lead to success in the long term. The Applicant did not do this.
His conduct and approach indicated that sales would be lost
because of his failings exampled by meetings with established
clients and the manner in which he referred matters to the
national office. The Nestle sale is a prime example in which
the Applicant, in the absence of Mr Hill, and apparently in
frustration, referred the sale to the national office. This may
have been at the client’s instigation that it was referred to the
national office, however it is noted that Mr Hill was able to
retrieve the sale, whereas the Applicant simply appeared to
concede the situation.

Although the Christmas period may have otherwise inhibited
the Respondent’s ability to assess the Applicant’s performance,
it is clear that the Applicant’s own comments and attitude
expressed to Mr Hill, including that he did not know how to
improve his sales performance, gave the employer no reason
to hope that the Applicant would meet its expectations within
reasonable period, if at all.

The Applicant attacked the basis upon which the Respondent
set its sales targets and compared itself for the purposes of
determining its market share. The information which the
Respondent had in terms of the whole market for its product
was incomplete. As noted by Mr Hill, any improvement in its
market position vis-a-vis those products with which it
compared itself would have been an improvement in its overall
situation. In any event, the Applicant was not directly judged
on the inroads he made into the Company’s market share
because he made no such inroads and it did not appear that he
was likely to do so even given a double period of employment.
I do not accept that the sales targets put forward by the
Respondent were in any way in error such as to make the
expectations on the Applicant unreasonable. It would appear
that he was unable to meet even the most basic expectations
and became frustrated and unable to follow up on the assistance
that he was given. This is not to say that the Applicant is not a
competent sales person but it would appear that he is not
competent with this particular type of product which required
an approach different from that which he was used to.

The Applicant spent some time dealing with the issue of
promotion of rentals as a means of developing a market for

the product. He says that he discussed this with Mr Hill during
his interview yet the Respondent did not pursue this vigorously
or provide him with the support to develop this method of
promoting the product. He says that this means that, in effect,
the employer changed the rules after it had employed him and
did not give him a fair opportunity to promote the product in
the manner which had been previously discussed. It may have
been that the employer did indicate some support for this
method, however, it is for the employer to determine what
focus is to be given to the promotion and marketing of its
products. Employees may be encouraged to make suggestions
but it is ultimately the employer who makes those decisions.
In any event, there is no indication from the evidence put to
the Commission that the Applicant would have been more
successful with this approach, as he made no sales and was
not successful in placing any products for rental by his own
efforts. On this basis, I do not find that this particular facet of
his claim is relevant.

I am satisfied that the employer gave the Applicant every
opportunity including introducing him to clients who were
already in the system, and gave him an opportunity to become
involved with house account clients. The Applicant made much
of the fact that the exclusion of house accounts from his domain
would have severely inhibited his ability to meet targets yet
the employer introduced him to some of those clients in such
a manner that would have enabled him to be involved in that
area should he had proven himself.

In all of these circumstances, I am not satisfied that the
Applicant has demonstrated that he has been unfairly dismissed
or that the employer has harshly, oppressively or unfairly
exercised its legal right of dismissal. The employer has shown
that there are grounds upon which the dismissal was justified
and that the employee has not established that the dismissal
was otherwise harsh, oppressive or unfair. The valid reason
for termination was connected with the Applicant’s capacity
to perform his duties.

As acknowledged by the agent for the Respondent, there is
one area of failing on the part of the Respondent in that it did
not undertake a formal counselling process which would lead
the Applicant to an unquestioned understanding of his position,
be given time and a particular direction for an improvement
knowing that his position was in jeopardy. However, I am
satisfied that every effort was made to encourage and assist
the Applicant, that he was spoken to on an informal basis and
made aware that his performance would not be tolerated
indefinitely and that, in the end, termination was appropriate.
I do not find that this failure to undertake a formal process
undermines the validity or the fairness otherwise of the decision
to terminate.

An Order of dismissal shall issue.
APPEARANCES: The Applicant appeared on his own behalf
Mr A Randles appeared on behalf of the Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Stephen Glynn Goodall

and

Tutts Bryant Equipment Pty Ltd.

No. 96 of 1997.

COMMISSIONER P E SCOTT.

19 March 1997.
Order.

HAVING heard Mr S G Goodall on his own behalf and Mr A
Randles on behalf of the Respondent the Commission, pursuant
to the powers conferred on it under the Industrial Relations
Act, 1979, hereby orders:

THAT this matter be and is hereby dismissed.
(Sgd.) P. E. SCOTT,    

[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Karli Shuard

and

CDM Australia Pty Ltd.

No. 1778 of 1996.

COMMISSIONER J F GREGOR.

3 April 1997.
Reasons for Decision.

(Given extemporaneously at the conclusion of the
proceedings, as edited by the Commissioner)

THE COMMISSIONER: This is a matter before the
Commission pursuant to Section 29 of the Industrial Relations
Act (the Act). On the 10 December, Karli Shuard applied to
the Commission for an order pursuant to that section of the
Act, on the grounds that she had been unfairly dismissed from
her employment with CDM Australia Pty Ltd (the respondent).
From the evidence it appears that Ms Shuard obtained the
position when she was referred to the respondent by an
employment agency. On engagement she was given a letter of
appointment (Exhibit S2). The letter sets her salary at $24,000
per year, and of particular interest to this case, it contains in an
attached document containing additional terms and conditions,
headed “Employment Conditions”. The letter asks that these
be carefully read before accepting the offer, that too is the
evidence of Mr Della Maddalena who appeared in these
proceedings for the respondent.

Relevantly to the matters before the Commission, under the
heading “Probationary Applies”, (sic) the document sets out
that:

‘A probationary period of a maximum of 6 months will be
attached to the contract.’

There are the other terms and conditions set out in the
employment conditions but they are not relevant to the matter
for adjudication.

According to Ms Shuard, whose evidence I accept, she started
work; she got on well with the clients; she worked well with
her superior, who seemed according to evidence, to support
her; but she ran into difficulties with the sales team. She admits
quite freely she had a number of difficulties, and that caused
her on one occasion to become emotional and upset. As a result
she had a discussion with Mr Della Maddalena and he let her
go home on that day. There was another incident with another
employee by the name of Brandon where he used obscene
language to her. That was investigated by Mr Della Maddalena
and a letter of warning was given to Brandon. Eventually
though, the employment contract came to an end when Mr
Della Maddalena told Ms Shuard that she would have to leave.

There is some dispute between the parties about the reasons
given at the time. Ms Shuard says that the notice was given
verbally, that she was told that there was a downturn in work,
which she found hard to accept. Later, it became clear that the
employer’s position concerning the dismissal was that it had
found Ms Shuard to be unsuitable.

I have no need to find whether on the day of dismissal Mr
Della Maddalena said that the work of Ms Shuard was
unsuitable or not; it is clear from what has been said in evidence
the employer has adopted the position that the employee was
unsuitable. Why was the employee unsuitable? Mr Della
Maddalena gave evidence; and I say, concerning his evidence,
that he was frank; I am sure he told me the truth from his point
of view. The thrust of his evidence was that he had a situation
where he was trying to manage a company that operates in a
competitive market place, there were what he termed
‘emotional problems’ and these became difficult for him to
handle. He was spending, on his evidence, too much time at
the task. He said that concerning the problems which were
raised to him: the one involving Brandon, resulted in a formal
warning; the one involving the salesmen, if he didn’t discipline
them, he certainly told them they had to change the way they
were dealing with Ms Shuard. In fact, on the evidence, he
suggested that they take her to lunch and apparently that
happened.

What have we here out of all of this? There is a situation
where we have some conflict in the workplace between and
employee and some fellow workers; the employer tried to
resolve the matter. What the employer has to do, though, before
he dismisses an employee, whether they are on probation or
not, if there are problems with an employee’s behaviour, he
has to tell the employee what those problems are and give the
employee a chance to remedy them. From the evidence, the
situation here is that the behaviour of Ms Shuard was not sought
to be modified at all by the employer but that other people’s
was. In the general sense, Mr Della Maddalena says that, ‘Look,
this employee is not bad at the work’; ‘She’s excellent with
her client relations’, so good that he was prepared to give her
favourable reference to a new employer. The problem was these
emotional conflicts which were disturbing the company.

The employer has a right to deal with the issue, but the
employer must take certain steps if an employee is to be
dismissed. In the Miles & Others T/A Undercliff Nursing Home
v. Federated Miscellaneous Workers Union of Australia (1995)
65 WAIG 385 @ page 386 the basic rules for termination are
set down; the employer’s right to hire and fire is acknowledged,
but the employer cannot conduct himself in such a way that
there is not an abuse of the right. The fundamental test is simple.
Has there been a fair go all round? In Loty’s case (Loty and
Holloway v. Australian Workers Union [1971 AR NSW 95])
Mrs Loty was a secretary, she had an argument with her
employer, who was the secretary of the union. The test the
Judge eventually applied was: Was there a fair go all round? A
very simple rule. Now these are the tests: Is there an abuse of
the right? Has there been a fair go all round.

There is some other case law I have to think about here too.
It is clear that a worker can be dismissed on probation and that
in normal circumstances an employer is free to regard the
person during the whole time of probation as being at their
first interview (see Westheafer v. Marriage Guidance Council
of WA [(1985) 65 WAIG 2311]). The employer has a freedom
to dismiss while on probation. What that law is saying is that
the employer has time to assess whether the person can do the
job they hold themselves out as being able to do.

But the circumstances in this case are different. Here is an
employee who could do the work, although there were these
other issues which Mr Della Maddalena says are emotional
issues which are overlaid on that. Clearly on the evidence this
can not be sheeted home to the applicant. In my understanding
of all of case law, to dismiss a person in these circumstances
would be unfair, and I so find.

The first remedy this Commission must examine is whether
the employment relationship can be reinstated. That is
obviously not available to the parties here; the applicant has
another job. I am therefore moved to consider the question of
compensation. What I will do is award compensation bearing
in mind the period that the applicant was unemployed, less the
week’s pay in lieu of notice already paid. That will mean an
additional three week’s pay. Orders will issue that the dismissal
was unfair; that reinstatement is not practicable; and the
respondent shall pay to the applicant, 3 week’s pay calculated
on the basis of an annual salary of $24,000 a year. I ask the
parties to discuss with my Associate the precise amount that
produces and minutes of orders will then be issued.

Appearances: Ms K Shuard on her own behalf
Mr C Della Maddalena on behalf of the Respondent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Karli Shuard

and

CDM Australia Pty Ltd.

No. 1778 of 1996.

COMMISSIONER J F GREGOR.

3 April 1997.
Order.

HAVING heard Ms K Shuard who appeared in person and Mr
C Della Maddalena on behalf of CDM Australia Pty Ltd, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

1. THAT Karli Shuard was unfairly dismissed on 9
December 1996;

2. THAT reinstatement is impracticable;
3. THAT the respondent pay to Karli Shuard compen-

sation in the amount of $1384.61 less tax.
(Sgd.) J. F. GREGOR,    

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Cedric Turner
and

The Kings Park Board
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Reasons for Decision.
THE COMMISSIONER: On the 8 November 1996 Cedric
Turner, Joe Mallis and Ronald Donnelly made application to
the Commission for orders pursuant to section 29(1)(b)(ii) of
the Industrial Relations Act, 1979 (the Act) seeking orders for
contractual benefits claimed to exist at the completion of their
contracts of employment with the Kings Park Board. Mr Turner
claims a total underpayment of $6,577.20, Mr Mallis
$21,087.54 and Mr Donnelly $21,202.83.

By consent of the parties the claims were heard together on
the 28 February 1997 at which time the Commission heard
submissions and evidence. In short, the claims arise in the
following circumstances. Each of the applicants say their let-
ter of appointment contained the following words “Wages:
the rate of pay shall be $235.40-$241.00 depending on length
of service and adjusted according to the Range rate (National
Parks Board Award 1996)”. Some of the letters of appoint-
ment are not as explicit but in essence in so far as wages are
concerned there is reference to the National Parks Board Award
No. 6 of 1996. It is argued that the Rangers National Parks
Consolidated Award 1987 No. 17 of 1981 (the Rangers Award)
was a successor to the National Parks Award No. 6 of 1966
and applied during the period of the claims. It is further al-
leged that all the terms and conditions of employment for each
of the applicants were at all times during their employment in
accordance with and consistent with the Rangers Award, save
for the payment of double time on Sunday. It is further claimed

that all variations and amendments to the Rangers Award were
entirely and identically reflected in the conditions of employ-
ment of the applicants at all times and that the employer directly
and through various agents acting on its behalf repeatedly ac-
knowledged to the applicant’s union and to the applicants
themselves that their employment conditions were in accord-
ance with the Rangers Award. Therefore there is an express
and applied agreement that it was a term of the contract of
service of the applicants that all wages and conditions were in
accordance with the Rangers Award, in particular an entitle-
ment to be paid double time for work on Sundays.

These allegations are denied by the Kings Park Board (the
Board) which says that at no time did it other than pay the
rangers concerned the penalty loadings that are paid to any of
its other employees who worked on Sundays or weekends. If
there is a term implied to the contract for penalties, the penal-
ties that have been paid are appropriate and that it is not
permissible to imply a term into the contract of employment
that directly relates Sunday penalty payments to those pro-
vided for rangers under the Rangers Awards issued by the
Commission.

Some relevant history is that, according to Exhibit J3, rang-
ers are appointed by the Board, they are responsible to the
Superintendent, who allocates their day to day duties, and
through the Superintendent to the Director. They are employed
to assist the public in the proper use of park facilities, to en-
force the By-Laws of Kings Park in order to prevent vandalism
and other breaches of the By-Laws, they are also required to
assist in the surveillance, prevention and fighting of fires. To
do this they patrol Kings Park and Botanic Garden. They carry
out their duties in uniform and are authorised to apply powers
under the Police Act. In addition they use radar to check speed-
ing in the park and issue infringement notices. Patrols are
conducted by day and night. During the day when other staff
are on duty they work singlely. At night or outside normal
working hours in the company of another ranger they make
patrols in radio equipped vehicles.

Rangers were first appointed at Kings Park in the early
1980’s. Public use of the park had increased to 6 million visi-
tors a year. This created parking and other problems. There
was a need for recognisable representatives of the Board in
uniform to be present to assist the public in the enjoyment of
the park but also to protect the facilities, provide surveillance
and to keep order. Each of the applicants in these matters was
hired through the same process and one description will suf-
fice for all of their appointments. The practice of the Board
was to advertise for rangers. It published a list of duties which
also set out the hours and rosters. Under the heading ‘Wages’
the notice provided that the rate of pay shall be $235.40—
$241.00 depending on the length of service and adjusted
according to the Grade 2 Ranger rate (National Parks Board
Award No. 6 of 1966). The notice also advised there would be
two weeks annual leave plus 2 weeks in lieu of working pub-
lic holidays. Successful applicants would be entitled to
Government employees long service leave, compassionate
leave and public holidays would be worked as ordinary days
unless rostered off duty. There were other requirements
whereby rangers could be asked to live in the park if housing
was eventually built for them, that while on duty wear a uni-
form and that they would be eligible to contribute to the State
Superannuation Scheme. They were also required to have a
drivers licence and be in sound health and of good character.

After receiving an expression of interest the Board would
forward details of the position to the enquirer. According to
the evidence given to the Commission by the applicants, each
was interviewed by a selection committee of members of the
Board and were subsequently offered an appointment. They
were asked to sign a copy of the letter of offer and an informa-
tion sheet which is in all respects similar to the advertisement
which had been placed in the newspapers.

The matters which are at issue before the Commission came
to light when each of the applicants were offered voluntary
severance. The Deed of Severance provided that certain pay-
ments would be made and when those were checked it was
discovered that the rangers were not paid the Sunday penalties
as was set out in the Rangers Award. They had in fact been
paid the same penalties as other workers employed in the park
under the Municipal Employees (Kings Park Board and
Rottnest Island Board) Outside Workers Award 1986 print
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M0247, an award of the Australian Industrial Relations Com-
mission.

In support of the contention that all of the terms of the Rang-
ers Award applied to the rangers work Ms Jackson, who
appeared for each of them, supplied a bundle of documents
(Exhibit J1) which she says sets out the history. The first let-
ter, dated 22 July 1985 and addressed to the Director of the
Kings Park Board, advises that the wage rates of rangers em-
ployed by the Board are tied by agreement to Grade 2 Ranger
Rate under the Rangers Award. In the exhibit there follows a
series of letters which regularly update the rates of pay for
rangers. In 1989 there is a letter written by the Miscellaneous
Workers’ Union to the President of the Kings Park Board which
drew to attention of the President that from the union’s point
of view the rates of pay and conditions of service the rangers
were drawn from the Rangers Award. There had been an agree-
ment to maintain the pay nexus but for some reason it had not
and the union wished to ensure that it was. There was an at-
tempt to obtain an award of the Western Australian Industrial
Relations Commission which would make it mandatory that
the provisions of the Rangers Award apply to the conditions of
rangers, however that award was never issued. The differences
between the parties over the rate of pay for rangers were even-
tually resolved and a new set of rates was published and brought
into effect, however there is nothing in the correspondence
which specifies any agreement about the detail of the condi-
tions of employment.

The Commission heard evidence from each of the applicants.
Cedric Turner told the Commission he had an interview with
the Director and President of the Board. He said at that time
they did not discuss terms and conditions at all except he was
asked if he would mind working on weekends or nights and he
said that would be fine. He received a letter of offer in the
form described above. He said he was not certain how he knew
what the penalty rates were but he did recall receiving a letter
which set out penalty rates for nights and for different times of
night on Saturday and Sunday. He could recall that he always
received the same loading on Saturday and Sunday but not the
detail. Over the period he was employed his salary changed
from time to time and he was advised by the payroll clerk
what was going on. He recalled that he got a large back pay-
ment in 1987 after some problem with the pays. He recalled
that Colin Evans brought up the issue of Sunday double time
first but he (Evans) had taken it up with the Manager directly.
Mr Turner did not, and he never heard the outcome of the
discussions with Evans. It was Mr Turner’s evidence that he
received every single condition the same with the National
Park Rangers save for those which are not relevant such as
district allowance and allowance for working in the north west.
He had rostered days off, he never claimed overtime nor did
he work it on a regular basis. He had received 17½% loading
on 4 weeks annual leave and there was two additional weeks
of holidays that were taken together.

Mr Mallis told the Commission that he went through a very
similar process for engagement, being interviewed by the Presi-
dent of the Board and the Director. He was told that he was
selected and he attended the office and signed his form (see
Exhibit J4). Mr Mallis said that he had asked whether the job
was full time permanent. He was told that it was and he could
stay for as long as he wanted or until he retires. He says that
the Director told him that he would be paid under the Rangers
Award but he was never advised verbally or in writing there
would be any alterations and conditions to the payment of his
wages. He regarded his wages as being all of what he received
including payment for working overtime and penalties. Ac-
cording to Mr Mallis he did not realise it was necessary to
check on his pay rate because he thought that it was the same
as that received by the national park rangers. He was not aware
that he was not being paid double time on Sundays until the
rangers redundancy payouts were being calculated. He recalled
too the difficulty in 1987 when the Board refused to pass on
increases to ranger’s pay and the matter was presented to the
Industrial Commission, ultimately with a successful result for
the rangers.

The third applicant was Mr Ronald Donnelly. He said he
heard of the job through word of mouth and he went for an
interview with the Director and two members of the Board.
Ultimately he was offered the job and was given a duty state-
ment which stated his wages would be adjusted in accordance

with the Grade 2 rate under the Rangers Award. He did not
recall any discussions about wages and conditions when he
started employment. Sometime after he started working at
Kings Park he asked Mr Peter Everett about his weekend pay.
He asked why he did not get double time for Sunday work
when other government employees did. Mr Everett said he
would check. Sometime later Mr Everett told him that he had
seen the Director who had said that because you [Donnelly]
are award free that [no double time] is the policy for Sunday
time. That conversation occurred in 1985 or 1986. He was not
aware that the Rangers Award had provided for Sunday dou-
ble time until either Mr Edwards or Mr Turner told him about
it. He had heard through hearsay that Colin Evans or Cedric
Turner, or both, had brought up the issue of double time with
management and had been refused. He was not aware that it
was definitely an issue until he received a copy of the Rangers
Award from the union. In the last year or so before he left the
job he knew generally that the rates of pay were aligned to the
Rangers Award and he could not understand why there should
be an exception about the alignment for double time on Sun-
day. As far as he was concerned a persons total pay includes
overtime and penalty rates on weekend. Before he was aware
of the award provision he knew about the existence of penalty
rates through word of mouth from other rangers.

The Commission heard evidence from Dr Paul Riordan
Wycherley who was the Director of the Kings Park Board from
November 1971 until May 1992. Mr Wycherley told the Com-
mission that in 1976 the Board decided after a long time when
no rangers were employed that they would re-engage rangers.
The Public Service Board gave advice on the conditions and
rates of pay. In general terms the advice was that the terms and
conditions would be similar to those applied to all outside
workers in the park and that the wages would be the same as
the Rangers Award for rangers. The link with the Rangers
Award was purely to fix the basic rates of pay and for the
other terms of employment it was desirable there should be
equity with all other outside workers in Kings Park. Another
reason was that the duties seemed to be more similar to those
of municipal rangers rather than national park rangers. Rang-
ers in Kings Park were never asked to clean toilets or to
supervise contractors or appointed as bush fire control offic-
ers. Their duties were more public affairs related. Dr
Wycherley, who interviewed all of the applicants, could not
recall offering them that all terms and conditions of employ-
ment that would be the same as in the Rangers Award. In his
memory the only thing they were offered from the Rangers
Award was the basic pay. It was never the intention at any
time for the Rangers Award to provide the complete set of
conditions as it was more appropriate that the conditions should
be aligned with those of all other staff. In cross examination
Dr Wycherley conceded that the summary of conditions of
employment did not contain all of the conditions and that it
was silent on what it would be paid to a worker who worked
Saturday and Sunday. Dr Wycherley agreed that the summary
given to new employees was not an award. Regarding the 1987
dispute it was Dr Wycherley’s view that the quarrel was about
the grades that rangers were to be paid, not a question of over-
all conditions. The Commission heard from Mr Grant Donald
Edmunds who is a manager of Corporate Services. I do not
intend to summarise his evidence because he was not employed
during the crucial periods, suffice to say that his evidence in a
general sense related to his understanding that the Rangers
Award did not provide the conditions of service, they are set
out in the Municipal Employees (Kings Park Board and
Rottnest Island Board) Outside Workers Award and its pred-
ecessors.

The applicant’s argued that there is an implied term in their
contracts of employment that they be paid penalty rates for
Sunday as prescribed in the Rangers National Parks Award. It
is said that by failure to pay them on the formula set out in that
award the Board is in breach of contract because it has not
paid them an entitlement which can be fairly implied.

The Commission is empowered to deal with claims of this
nature under Section 29(b)(ii) of the Act. In Simons Case
(Reginald Simons v. Business Computers International Pty Ltd
1985 [65 WAIG 2039]) the learned Acting President observed
that the jurisdiction which is founded by proceedings brought
under Section 29(b)(ii) of the Act is judicial, it is not arbitral
or legislative. The Act limits the jurisdiction to ascertaining
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existing rights by determination of whether or not an employee
has been denied a benefit, which is not a benefit under an award
or order to which the employees are entitled under a contract
of service. It is further observed in the Reasons of the learned
Acting President that in a situation where there are contracts
which are not made under an award or order of the Commis-
sion, in most cases in negotiations are not exhaustive of
remedies which are to apply for resolution of every conceiv-
able incident. Although the Commission’s jurisdiction in the
proceedings is judicial there is always room to grant relief
which has at its roots the ascertainment of rights and obliga-
tions which can be fairly implied as terms of the contract. It is
not necessary for an employer to reply upon the express term
either oral or written where the law otherwise recognises that
there could be room for implication of the term relied upon by
the applicant. The same concepts have been discussed at some
length by the High Court of Australia in Byrne v. Australian
Airlines and Frew v. Australian Airlines 131 ALR 422. I will
comment further on the conclusions that the Justices reached
in those decisions later in these Reasons. First, the important
cases for application here are the decision of the Privy Coun-
cil in BP Refinery (Westernport) Pty Ltd v. Hastings Shire
Council 1978 52ALJR 20 (BP Westernport Case) and the High
Court in Codelfa Construction Pty Ltd v. State Rail Authority
of New South Wales (1982) 56 ALJR 459. At the end of the day
however, the relevant principles have been refined rather than
changed. In Codelfa, Mason J said at 461:

‘The implication of a term is to be compared, and at
the same time contrasted, with rectification of the con-
tract. In each case the problem is caused by a deficiency
in the expression of the consensual agreement. A term
which should have been included has been omitted . . .
with implication the term is one which is presumed that
the parties would have agreed upon had they turned their
minds to it—it is not a term that they have actually agreed
upon. Thus, in the case of the implied term the deficiency
in the expression of the consensual agreement is caused
by the failure of the parties to direct their minds to a par-
ticular eventuality and to make explicit provision for it . . .

For obvious reasons the courts are slow to imply a
term. In many cases, what the parties have actually agreed
upon represents the totality of their willingness to agree;
each may be prepared to take his chance in relation to an
eventuality for which no provision is made . . .

Accordingly, the courts have been at pains to empha-
size that it is not enough that it is reasonable to imply a
term; it must be necessary to do so to give business effi-
cacy to the contract . . .

The conditions necessary to ground the implication of
a term were summarised by the majority in BP Refinery
Pty Ltd v. Hastings Shire Council . . .
(1) it must be reasonable and equitable;
(2) it must be necessary to give business efficacy to the

contract, so that no term will be implied if the con-
tract is effective without it;

(3) it must be so obvious that “it goes without saying”;
(4) it must be capable of clear expression;
(5) it must not contradict any express term of the con-

tract.’
The ratio in the BP Westernport case has been subject to

examination by the High Court in Byrne and Frew v. Austral-
ian Airlines (ibid). The relevant writing from the Decision of
Brendan C J, Dawson and Toohey JJ is found on page 428.

In laying down those criteria, it was recognised that
there was a degree of overlap. Further, as Dean J has
observed,16 the cases in which the criteria in BP Refinery
(Westernport) Pty Ltd v. Hastings Shire Council have been
applied in this court are cases in which there was a for-
mal contract, complete on its face. He pointed out that a
rigid approach should be avoided in cases, such as the
present, where there is no formal contract. In those cases
the actual terms of the contract must first be inferred be-
fore any question of implication arises. That is to say, it
is necessary to arrive at some conclusion as to the actual
intention of the parties before considering any presumed
or imputed intention. And the test to be then applied, was
in a later case formulated by Dean J in these terms:17

The most that can be said consistently with the
need for some degree of flexibility is that, in a case
where it is apparent that the parties have not at-
tempted to spell out the full terms of their contract, a
court should imply a term by reference to the im-
puted intention of the parties if , but only if, it can be
seen that the implication of the particular term is
necessary for the reasonable or effective operation
of a contract of that nature in the circumstances that
a term may be implied in a contract by established
mercantile usage or professional practice or by a
past course of dealing between the parties.

In the BP Westernport case the second of 5 criteria neces-
sary for implication of a term is that the term must be necessary
to give business efficacy to the contract so that no term will be
implied if the contract is effective without it. This was subject
to attention by McHugh and Gummow JJ in Byrne and Frew.
At page 443 in their Reasons the write:

Reliance here was placed upon the well-known state-
ment of the Privy Council in BP Refinery (Westernport)
Pty Ltd v. Hastings Shire Council.73 This has been ap-
proved and applied in numerous decisions in this court.74

The Privy Council specified five conditions which, whilst
they might overlap, must be satisfied before a court may
imply a term in a contract which the parties had not
thought fit to express. First, the term must be “reason-
able and equitable”; secondly, it must be necessary to
give “business efficacy to the contract” so that no term
will be implied if the contract is effective without it; thirdly,
the term must be so obvious that “it goes without say-
ing”; fourthly, it must be “capable of clear expression”;
and, finally, it must not contradict any express term.

In BP itself and in other cases such as Secured Income
Real Estate (Australia) Ltd v. St Martins Investments Pty
Ltd,75 Codelfa Construction Pty Ltd v. State Rail Author-
ity of NSW76 and Adelaide Corp v. Jennings Industries
Ltd,77 the question was whether a term should be implied
in a formal written contract which was complete upon its
face.

That is not the present case. We have referred to the
exiguous nature of the evidence as to the form taken by,
and the express terms of, the contract of employment be-
tween the respondent and the appellants. There are two
consequences.

First, this species of implication is concerned with the
circumstances of the particular case. The primary judge
and Black CJ and Gray J in the Full Court referred to the
need to prove facts leading to the implication of a term of
this nature. Gray J said:78

[T]his Full Court does not know what all of the
express terms of the contract were. It does not know
whether they were adequate to make the contract of
employment efficacious or whether any of them would
contradict the proposed implied term. An examina-
tion of the facts surrounding the creation of each
contract of employment might lead to a different re-
sult for one appellant form the other.

Secondly, where the contract is not in writing and is
oral or partly oral or it appears that the parties them-
selves did not reduce their agreement to a complete written
form, caution is required against an automatic or rigid
application of the cumulative criteria identified in BP.
We should proceed on the footing that the present case is
to be approached in this way.

In such situations, the first task is to consider the evi-
dence and find the relevant express terms. Some terms
may be inferred from the evidence of a course of dealing
between the parties. It may be apparent that the parties
have not spelled out all the terms of their contract, but
have left some or most of them to usage, as described
above. Other terms may satisfy the criteria of being so
obvious that they go without saying, in the sense that if
the subject had been raised the parties to the contract
would have replied “of course”.79 If the contract has not
been reduced to complete written form, the question is
whether the implication of the particular term is neces-
sary for the reasonable or effective operation of the
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contract in the circumstances of the case; only where this
can be seen to be true will the term be implied.80

What I understand the High Court to be saying in Byrne and
Frew is that while all of the tests set down in BP Westernport
Case are important, the rule boils down to whether in any cir-
cumstances where a contract has not been reduced to a complete
written form, the question is whether the implication of a par-
ticular term is necessary for the reasonable or effective
operation of the contract in the circumstances of the case. Only
where this can be seen to be essential will the term be implied.
More importantly the Justices condition what they are saying
on page 447 where they observe that even though a contract of
the nature under discussion lacks written formality and de-
tailed specificity, it is still necessary to show that the term in
question would have been accepted by the contracting parties
as a matter so obvious that it would go without saying. That is,
if the subject had been raised the parties would have said ‘of
course’.

Even if there is, as suggested by Acting President Edwards
in Simons case, a flexibility because of the nature of the type
of arrangements made in an industrial context, a view which
is recognised by the High Court of Australia in Byrne and Frew,
it is still necessary nevertheless, when implying terms of con-
tract to show that the term in question would have been accepted
by the parties as a matter so obvious that it went without say-
ing. The matter for decision before the Commission here is
whether the evidence points to such circumstances existing at
the time the contract was made.

In these cases the applicants were each subject to a protocol
for engagement which was very similar. A notice was pub-
lished in the press, they were interviewed, they signed off on a
copy of the notice which included a duty statement and they
commenced work. They did not raise the issue of penalty pay-
ments on Sunday, some of them ever, and one of them on one
occasion when he was told the payments were correct. He said
he did nothing about that because he assumed the payments
were the same as in the Rangers Award. However, be that as it
may, the critical question is at the time the applicants accepted
their contracts of employment was it so obvious that it went
without saying that they were to be paid the Rangers Award
Sunday penalty rates. The answer to that question is clearly
no. The most that can be said that it was open to them to con-
clude that they would be paid penalties for working on Sundays
because that was a normal custom and usage in most indus-
tries in Western Australia. That too was a conclusion which
was obvious to the other party to the contract because the Board
paid them the same Sunday penalties it paid to everyone else
in its employ. So what was clear and obvious so that it went
without saying at the time the contract was made, was that
penalties would be paid for work on Sunday. Penalties were
paid. It is not an unusual industrial practice that wage rates for
a particular class of workers who may be in the minority in an
organisation are drawn from another award but their main con-
ditions are as applied to the majority of people working for an
employer. That is exactly what happened in this case.

On the proper application of the authorities it is not possible
to imply the term of contract alleged by the applicants in these
cases. For these reasons each of the applications will be sub-
ject to an order of dismissal.

Appearances:Ms S Jackson appeared on behalf of the Ap-
plicant.

Ms M in de Braekt appeared on behalf of the Respondent.
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Order.
HAVING heard Ms S Jackson on behalf of the applicant and
Ms M in de Braekt on behalf of the respondent, the Commis-
sion pursuant to the powers conferred on it by the Industrial
Relations Act, 1979, hereby orders:

THAT the application be and is hereby dismissed.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.
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Order.
HAVING heard Ms S Jackson on behalf of the applicant and
Ms M in de Braekt on behalf of the respondent, the Commis-
sion pursuant to the powers conferred on it by the Industrial
Relations Act, 1979, hereby orders:

THAT the application be and is hereby dismissed.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Ronald Donnelly
and

The Kings Park Board
No. 1627 of 1996.

COMMISSIONER J.F.GREGOR.
11 March 1997.

Order.
HAVING heard Ms S Jackson on behalf of the applicant and
Ms M in de Braekt on behalf of the respondent, the Commis-
sion pursuant to the powers conferred on it by the Industrial
Relations Act, 1979, hereby orders:

THAT the application be and is hereby dismissed.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.
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Reasons for Decision.
THE COMMISSIONER: In this matter the applicant claims
that he has been unfairly dismissed from his employment with
the respondent and also claims contractual entitlements which
he says arise from his employment but have not been paid.
This latter aspect of the claim arose through an application to
amend the application as filed. However, no detail was pro-
vided during the hearing as to what benefits are owed and
have not been paid. On this basis, the application insofar as it
relates to that matter is dismissed.

The respondent undertakes a transport business and engages
a number of drivers to conduct that work. By November 1996,
the respondent had won a contract at the Plutonic mine at
Meekatharra, this contract to last for approximately three years.
The business needed a responsible person who would be able
to work without supervision as a driver/loader. The position
was also described as being the “senior partner” or lead driver
of a team of drivers to operate a truck to undertake work at
Meekatharra.

Around the same time the applicant contacted Mr Peter Wyn
Breese, Managing Director of the Respondent, and advised
him of his qualifications and experience as a driver and said
that he was looking for work. Mr Breese asked him to provide
him with references and a resume, which he did. Upon receiv-
ing these, Mr Breese was quite impressed with what he read
and rang the applicant advising him that it appeared that the
job was suitable for him, that he was the type of person they
were looking for and that he should make his way to Kalgoorlie
for an interview. This interview took place at which it was
discussed that the applicant would be assessed for a period of
time as to his suitability for this position and in effect, the
respondent says that the applicant was employed on proba-
tion. The applicant was to work around the Kalgoorlie area for
a period of time while this assessment took place. From the
evidence it is clear that he first started by undertaking an in-
duction programme after which the brother of Peter Wyn
Breese, Richard Breese, went with the applicant for one trip to
satisfy himself that the applicant was competent.

The applicant admits that, on the first day of work, he made
a mistake and hit some boulders which damaged the truck.
The respondent says that this caused damage valued at a cou-
ple of thousand dollars. He says that he spoke to the applicant
and told him that, whilst he acknowledged that he was still
learning to use the equipment, he ought to be more careful in
the future. The respondent says that there was also animosity
between the applicant and other drivers, that the applicant did
not undertake the required checking of his vehicle resulting in
damage to wheel rims, that the applicant did not undertake the
work efficiently and the tonnage of ore which he carried was
significantly less than that of the other driver. By the end of
about the first three weeks of employment, in assessing the
situation, the respondent thought that the applicant would not
be suitable for the position at the Plutonic Mine but may be
acceptable to work around Kalgoorlie provided that he was
supervised.

On the last day of employment two incidents occurred which
caused the respondent to consider that the applicant’s employ-
ment ought be terminated. The applicant does not deny that
these incidents arose and does not deny responsibility for them.
The applicant was working at Mount Morgan. There was a
bull terrier around the Mount Morgan site which, according to
Mr Breese, was a stray dog which the foreman, Mr Falls, had
been instructed to keep tied up until its owner could be lo-
cated. Being a mine site, there should be no dogs on the
premises. The applicant says that this dog had been carried in
a truck by another driver. The applicant got out of his truck at
one stage and the dog got into the truck. There was no

explanation to how this might have occurred although the re-
spondent alleges that the applicant put the dog in the truck.
This is denied by the applicant. The applicant acknowledged
that he knew that the dogs was in the truck and did not remove
it. He says he took it for a run. In any event, the dog damaged
one of the panels in the cab by chewing it.

In addition to this, the applicant loaded his truck and there
was another truck, belonging to a subcontractor to the respond-
ent, parked near the loading zone. The applicant without
authority and of his own volition, decided to put a load of ore
into the back of this truck. The driver of this truck was asleep
in the cab of the truck. A large rock from this load spilled over
the side smashing into the cab, damaging it and breaking a
window. The applicant gave no real explanation as to why he
did this although he denies that it was for the purpose of wak-
ing the driver. The applicant says that he discussed this with
the subcontractor who told him not to worry about it.

The applicant reported these two incidents to Mr Falls and
appears to have been surprised at the response he received
from Mr Falls. The applicant offered to telephone Mr Peter
Breese however Mr Falls said that he would do it and there
was no need for the applicant to ring Mr Breese. This occurred
prior to 7.00am that day. Having reported the matters the ap-
plicant went off shift. Mr Falls reported the matter to Mr Breese
by telephone and Mr Breese thought about it, discussed it with
his brother and the foreman and decided it was appropriate to
terminate the employment. He telephoned Mr Falls and ad-
vised him of this and asked him to convey this to the applicant.
He did so. The applicant then telephoned Mr Breese and asked
him about the termination. Mr Breese advised him that he did
not want him driving his trucks. There is dispute between the
parties as to the actual content of that telephone conversation
however I am satisfied, having observed the witnesses, that
the applicant, upon ringing Mr Breese, said that he was sorry
about what had happened and offered to pay for the damage
caused by the dog. Mr Breese told him that that was not the
point, there were safety issues involved in particular relating
to the loading of the truck with the driver asleep in it and the
damaged caused there. The applicant was advised that in any
event Mr Breese did not like dogs in his truck. He did not
want to discuss the matter further. When the applicant asked
about getting out of the area, Mr Breese indicated that he would
be there the next day and may be able to provide transport to
the applicant. Mr Breese arrived at 6.30am the next day how-
ever the applicant was nowhere to be seen.

The provisions of s23AA of the Industrial Relations Act 1979
state that:

23AA. (1) On a claim of harsh, oppressive or unfair dis-
missal, the onus is on the employer to show
that there is a ground or are grounds on which
the Commission could find that the dismissal
was justified.

(2) If—
 (a) the employer does not show that there

is a ground or are grounds on which
the Commission could find that the dis-
missal was justified; or

 (b) the employee establishes that, whether
or not it was justified, the dismissal was
harsh, oppressive or unfair,

the claim is taken to have been established.
(3) For the purposes of this section, a dismissal is

justified if there was a valid reason, or were
valid reasons, connected with the employee’s
capacity or conduct, or based on the opera-
tional requirements of the undertaking,
establishment or service, for the dismissal.

I am satisfied that the employer had valid reasons connected
with the applicant’s conduct for the dismissal. I am also satis-
fied that in the circumstances the dismissal was not harsh,
oppressive or unfair.

It is surprising that an employee who has been involved in
three incidents which caused damage to the employer’s prop-
erty or to the property of a subcontractor to the employer in a
period of a month’s employment, acts in a manner which jeop-
ardises the safety of others and fails to understand the
implications of his actions, can bring an application to this
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Commission and seriously expect it will be entertained. It is
hardly surprising that at the conclusion of all of this the re-
spondent would say that it did not wish to have the applicant
working for it. Whilst it may be said that the respondent did
not go through any formal process of investigation of the inci-
dents or of counselling the applicant in a formal way, the
applicant admitted to Mr Falls that these incidents took place
and that he was responsible for them. During the hearing, he
did not resile from this. There was nothing put in mitigation
except that they were mistakes and could be considered to be
carelessness caused by fatigue, however this comment regard-
ing fatigue was not seriously pursued. No genuine or real
explanation was given. The incident involving the unauthor-
ised, unexpected and unwarranted loading of another driver’s
truck while that driver was asleep in the cab is sufficient to
justify dismissal for misconduct. It is not simply the damage
that was caused but it is the danger in which that driver was
put by the actions of the applicant. Notwithstanding the appli-
cant’s denial that he did it to wake up the driver, from observing
him giving evidence regarding this I believe this was his pur-
pose. It was foolish and irresponsible. It matters not that
immediately following this incident the driver told the appli-
cant not to worry about it. As Mr Breese noted, the respondent
is responsible for damage to its subcontractor’s vehicle by one
of its employees, and responsible for the actions of its em-
ployees at the mine site.

Further, the applicant knew that the dog was in the cab of
his truck and he left the dog there. He is therefore responsible
for the damage caused by the dog and notwithstanding his
offer to pay for the damage it is not surprising that the em-
ployer, not being able to supervise the applicant in his work at
all times, would not wish to have the applicant continue in
employment with him.

I am satisfied that, although the parties had not agreed to
any formal probationary period as might normally be expressed
in an employment relationship, it was clear that the initial pe-
riod of employment was for the purpose of assessing the
applicant. He acknowledged as much when he indicated that
the arrangement at the commencement of his employment was
they would “see how you go”. Even if there was no probation-
ary period and the applicant had been employed for a longer
period, the conduct of the applicant still constitutes valid rea-
son for the dismissal and it was not unfair.

On this basis the application is dismissed.
There is one matter which requires comment. The applicant’s

agent indicated that he was seeking costs on behalf of the ap-
plicant should the application be successful and that these costs
amounted to $300.00 per day for four days’ work. I find this
unacceptable bearing in mind the obvious lack of experience
or understanding of the processes and procedures before the
Commission and the clear lack of preparation and of compe-
tency by the agent for the applicant that the applicant might be
expected to pay such an agent for such services.

It is not in the public interest that persons such as the Appli-
cant in this case pursue claims before the Commission
particularly when they are clearly lacking in sound advice and
competent representation, and this has caused cost and incon-
venience to the respondent, as well as the cost to the public
purse.

Appearances:  Mr A Crofts for the Applicant.
Mr N Irvine for the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Makene Wimoka Williams

and
Breese Transport.
No. 1872 of 1996.

COMMISSIONER P E SCOTT.
4 March 1997.

Supplementary Reasons for Decision.
THE COMMISSIONER: On 30 January 1997, the Commis-
sion issued reasons for decision in the claim by the Applicant
that he had been unfairly dismissed from his employment with
the Respondent. This dismissal was found to be not harsh,
oppressive or unfair, that the Applicant had brought about his
own downfall by his conduct and there was no genuine or real
explanation given for his actions which brought about his ter-
mination. I indicated in those reasons that his conduct was
foolish and irresponsible and that in all of the circumstances it
was not surprising that the employer would not wish to con-
tinue to employ him. In effect, this application was without
any merit whatsoever and was frivolous.

The Respondent has made application for costs in accord-
ance with Section 27(1)(c) of the Industrial Relations Act, 1979
which provides the Commission with a discretion to “order
any party to the matter to pay to any other party such costs and
expenses including expenses of witnesses as are specified in
the order, but so that no costs shall be allowed for the services
of any legal practitioner, or agent”. Upon receipt of the sub-
mission from the Respondent requesting costs, the Commission
advised the Agent for the Applicant that such an application
had been received and that the Applicant was to provide any
written response to those submissions to the Commission and
the Respondent no later than Friday 21 February 1997. Late
on the afternoon of Monday 24 February 1997, my Associate
received a telephone call from the Agent for the Applicant
who said that he would not be responding to the claim for
costs as his client has a job at a mine and is uncontactable.
Therefore, no submission has been made by the Applicant.

The Full Bench in Brailey and Mendex Pty Ltd trading as
Mair and Co Maylands (73 WAIG 26 at 27) noted that “the
general policy in industrial jurisdictions is that costs ought not
to be awarded except in extreme cases.” It went on to say “the
application, too must be determined under Section 26 of the
Act. However, part of that equity and good conscience includes
what is settled law in industrial matters that costs ought not to
be awarded except in extreme cases, (eg) where proceedings
have been instituted without reasonable cause (see Hospital
and Benevolent Homes Award [1983 AILR 409] where costs
were awarded in a matter where an Applicant terminated the
proceedings after putting the Respondent to the expense of
defending without obtaining an order).”

It is also been said by Beech C. in Klemm and Darg Pty Ltd
trading as Balga Medical Centre (76 WAIG 2853 at 2854),
after referring to the comments made by the Full Bench in
Brailey and Mindex (op cit) “I am bound to observe that deci-
sion, but even if I were not I regard it as quite important that
costs are minimised for the purpose of not discouraging em-
ployers, employees and their representative organisations from
availing themselves of the services of the Commission to re-
solve their disagreements about industrial matters.” I note those
two decisions and also consider that applicants or respondents
should not be encouraged to make or defend applications frivo-
lously or vexatiously and thereby place an unjustifiable burden
on the other party and upon the public purse. As I have noted,
I consider this application was frivolously pursued.

In weighing the questions of costs it is important to consider
each item claimed. It is noted that the Respondent conducts
his business in the Kalgoorlie region and to attend a confer-
ence or hearing in Perth as requested by the Applicant involved
the Respondent in costs which the Respondent now seeks to
recover. Those costs are:

Air fare $430.00
Hotel $65.00
Vehicle Hire $100.00
Meals $40.00
Wages $300.00
Total $935.00
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I am satisfied that to defend this matter the Respondent was
required to incur some of these costs and the cost of represen-
tation, the latter which is not recoverable. The conference for
this matter commenced at 10.30am, on Tuesday 21 January
1997 followed at 11.15am by the hearing of the matter as it
was clear that the matter would not be settled by conciliation.
The hearing concluded by 1.00pm, and there is no explanation
as to why Mr Breese incurred hotel or meals costs. Likewise,
there is no explanation as to the need to hire a vehicle as op-
posed to other transport. I am satisfied that the best arrangement
for coming to Perth and returning was by plane if Mr Breese
was not to incur further loss of work as a result of attending to
this matter, and that he would have lost wages during such
attendance. I accept as not unreasonable the figure placed on
that loss of wages, and am guided to some extent by the fact
that costs of up to $1,000 could be claimed in accordance with
the Supreme Court Costs Scale 1991 (Seaman J. Civil Proce-
dure Western Australia, Fourth Schedule: Scale of Costs).

An order shall issue for the Applicant to pay to the Respond-
ent the amount of $730.00.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Makene Wimoka Williams

and
Breese Transport.
No. 1872 of 1996.

COMMISSIONER P E SCOTT.
18 March 1997.

Order.
HAVING heard Mr A Crofts on behalf of the Applicant and
Mr N Irvine on behalf of the Respondent the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders:

1. That the Applicant pay to the Respondent the amount
of $730.00 no later than 28 March 1997; and

2. That the application otherwise be and is dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

SECTION 29 (b)—Notation of—

 APPLICANT  RESPONDENT NUMBER COMMISSIONER  RESULT

Abraham J. Travprint 1109/1996 Coleman C.C. Dismissed
Abrahams T.J. Frank Kinkela Dental Practitioner 1711/1996 Gregor C. Discontinued
Adams S.N. Newtown Toyota 1124/1996 Beech C. Discontinued
Albert J.S. Brass Monkey Hotel & Brasserie 1680/1996 Beech C. Discontinued
Antney N. Stratco (WA) Pty Ltd t/a Stratco 126/1997 Beech C. Discontinued

Steel City
Ashbolt A. Broadwater Hospitality Pty Ltd 59/1997 Beech C. Discontinued
Ashton L. Farrington Medical Group 1881/1996 Scott C. Discontinued
Ashworth G. Stephen Allen, Golf Media Group 1004/1996 Cawley C. Discontinued
Avery P.R. Lena Hilton Pty Ltd 1607/1996 Gregor C. Dismissed
Baker S. Savoy Estates Pty Ltd 1629/1996 Scott C. Discontinued
Balcombe S.W. Masters Dairy Limited 1216/1996 Coleman C. C. Dismissed
Barker P. Narcissus Holdings Pty Ltd 1469/1996 Gregor C. Withdrawn
Barraud J. Mr Lahotti Academy of Hotel 1118/1996 Cawley C. Dismissed

Catering
Barrett B.K. Newman General Contractors 1413/1996 Cawley C. Discontinued

and (Administrator) Charters
& Co

Batterham W. Country Fresh Fruit Juice 251/1997 Scott C. Discontinued
Benier M. Older Persons Rights Service Inc 1598/1996 Coleman C.C. Dismissed
Beynon G. Mitchell Fuel Distributors 43/1997 Scott C. Discontinued
Bird I. Repco Auto Parts 110/1997 Scott C. Discontinued
Black A. J. Western Pacific Properties t/a 1240/1996 Coleman C.C. Dismissed

Kemayan Inn Hotel
Bonner J.F. EBG Nominees Pty Ltd t/a Rottnest 93/1997 Scott C. Dismissed
Boyd D. Western Reds Rugby League 1657/1996 Gregor C. Discontinued

Football Club Ltd (Superleague)
Boyle B. L. Kaleeya Management Pty Ltd 811/1996 Cawley C. Discontinued

t/a Fremantle Kaleeya Hospital
Braam R. Ritz Holdings (WA) Pty Ltd 63/1997 Parks C. Discontinued
Brown G.W. Hotham Valley Tourist Railway 986/1996 Cawley C. Discontinued

(WA) Inc
Brunke H.W. Amesz Industries 1209/1996 Cawley C. Discontinued
Buck D. International Stone Company 1696/1996 Coleman C. Dismissed

Pty Ltd
Bui L.H. Norman Ka-Leon Lip 1210/1996 Scott C. Dismissed
Burbridge K. Commercial Hotel 1822/1996 Gregor C. Withdrawn
Burgess R. Pummells Sparkling Glass 1601/1996 Coleman C.C. Dismissed
Bussau R.B. CDM Australia 1043/1996 Cawley C. Discontinued
Callaghan J. Great Central Mines Limited 451/1997 Beech C. Discontinued
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 APPLICANT  RESPONDENT NUMBER COMMISSIONER  RESULT

Corr S.J. The Western Australian Club (Inc) 16/1997 Gregor C. Discontinued
Carroll L. Onslow Bakery Pty Ltd 1149/1996 Beech C. Discontinued
Collis J.R. Living Dolls Promotion Pty Ltd 1821/1996 Coleman C.C. Dismissed
Corich T. Jostek Industrial 1604/1996 Coleman C.C. Dismissed
Couninis S. Confcommercio Enasco 1715/1996 Scott C. Discontinued
Criddle B. Kitchens By Design 1517/1996 Gregor C. Withdrawn
Crossland J. Nigel Bedford—Bedford 1653/1996 Cawley C. Discontinued

Cleaning Systems
D’Alessio L. Dudley Park Medical Centre 27/1997 Scott C. Discontinued
D’Alessio L. Auto Review and News 1267/1996 Scott C. Granted

1677/1996
1678/1996

Darveniza B. Eleanor Watson John Pujanjangka 827/1996 Cawley C. Discontinued
Piyirn Catholic School

Davey W.M. Summit Realty Kelmscott 1303/1996 Cawley C. Discontinued
Davids K. Carcione Nominees Pty Ltd 299/1997 George C. Dismissed

t/a Farmer Jacks Kelmscott
Davidson R.C. Securitas Alarms Pty Ltd 1411/1996 Coleman C.C. Dismissed
Davison S. Advantage Supermarkets (Neville 721/1996 Cawley C. Discontinued

Gale)
Dawson N. City of Nedlands 1135/1996 Cawley C. Discontinued
Della-Vedova R. Pizza Pasta Palace 214/1996 Coleman C.C. Dismissed
Deliu J. Quality Suites Broadwater 70/1997 Beech C. Discontinued
Demarte J. Lucca Holdings Pty Ltd t/a 1006/1994 Coleman C.C. Dismissed

Red Sands Tavern
Dhue M Track Force Pty Ltd 1301/1996 Coleman C.C. Dismissed
Digby D. Advanced Hair Studio 1015/1996 Cawley C. Discontinued
Dodds A. Busby Investments Pty Ltd t/a 1228/1996 Coleman C.C. Dismissed

Budget Truck Rentals
D’Rozario S. Howard Porter Pty Ltd 5/1997 Beech C. Discontinued
D’Souza M. John Wilder and Claire Wilder, 958/1996 Cawley C. Discontinued

Westernex Supply
Duddy B. Hermann’s Refrigeration 1542/1996 Gregor C. Withdrawn
Dunn G. Kelmar Enterprises Pty Ltd 733/1996 Scott C. Dismissed

t/a Mint Stationery and
Computer Supplies

Dunstan S. Vinidex Tubemakers 1380/1996 Cawley C. Discontinued
Ellis R. Australian Services Union 116/1997 Beech C. Discontinued
Ellis S. Rogers Newsagency 1885/1996 Gregor C. Granted
Ferdinands T. Alf Barbagallo 1743/1996 Beech C. Discontinued
Fernando R. Tarolinta Pty Ltd ACN 069 812 068 1874/1996 Cawley C. Discontinued

t/a the Aberdeen Hotel
Filby K. Andrew Greaves & Associates 962/1996 Cawley C. Discontinued
Foley M. Western Australian Petroleum 19/1997 Coleman C.C. Dismissed
Foodey S.H. Kresta Blinds Ltd 52/1997 Scott C. Discontinued
Formentin L.M. Access Property Finance Pty Ltd 237/1997 Gregor C. Discontinued

t/a Access Home Loans
Fougret R.D. WMC Resources Ltd 1701/1996 Coleman C.C. Dismissed
Fowler J. Older Persons Rights Service Inc 1597/1996 Coleman C.C. Dismissed
Francks L.H. Dunollie Pty Ltd t/a RTC 1035/1996 Gregor C. Dismissed

Real Estate
George D.M. Mangia Restaurant 1040/1996 Coleman C.C. Dismissed
Goedhart I.G. Patrick and Curtis Homes Pty Ltd 1147/1995 George C. Struck Out
Grant J.I. Rural Traders Company 1244/1996 Cawley C. Discontinued
Graver M. Trax 2000 1164/1996 Coleman C.C. Dismissed
Grime K.J. Angus & Robertson 1057/1996 Cawley C. Discontinued

Bookworld Pty Ltd
Grooten P. Towers of Flowers 874/1996 Cawley C. Discontinued
Groth L.T. Australian Filter Specialists Pty Ltd 1587/1996 Beech C. Discontinued
Gurung P. Low Key Pty Ltd t/a Freo 1076/1996 Cawley C. Withdrawn

Cleaning Service
Hadland O. W.A. School for Deaf Children 1665/1996 Gregor C. Discontinued

(Incorporated)
Hall J.A. Thermelec Pty Ltd 1687/1996 Gregor C. Discontinued
Hall R.A. Dynatrans Nominees Pty Ltd 1769/1996 Scott C. Discontinued
Halvorson C.J. Anite Networks Ltd 1379/1996 Coleman C.C. Dismissed
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Hardingham J. Easibind Group T/A Disarect 437/1996 Beech C. Struck out for
Partition want of

prosecution
Harrison S.G. Advanced Electrical Equipment 184/1997 Gregor C. Granted

Pty Ltd
Harland S. Supa Valu Belmont 1683/1996 Coleman C.C. Dismissed
Harmsworth J.J. Hak Nominees Pty Ltd 1436/1996 Parks C. Discontinued
Hart K. Vincent Earthmoving Company 1662/1996 Coleman C.C. Dismissed

Pty Ltd
Harwood B.M. Chubb Security Australia Pty Ltd 1622/1996 Scott C. Dismissed
Hastings M. Betta Health Foods Pty Ltd 1650/1996 Beech C. Discontinued
Hawker S. Boat Torque Cruises (Kangaroo 1311/1996 Cawley C. Discontinued

Island Fast Ferries)
Hawkins S.-L. Repco Auto Parts 939/1996 Cawley C. Dismissed
Heath R. Vital West Agencies 1495/1996 Beech C. Discontinued
Henry F. Barrymores t/a Market 1 1260/1996 Cawley C. Discontinued
Henry M.J. Arlec Australia Ltd 1685/1996 Beech C. Discontinued
Hilu M.A. Hungry Jacks Pty Ltd 1652/1996 Gregor C. Withdrawn
Hine N. Fat Bellies Cafe—Fort Holdings 966/1996 Coleman C.C. Dismissed
Hoefer D. Leader Trailer Sales 1254/1996 Cawley C. Discontinued
House C.A. Ed Blakeney Trucking 1438/1996 Cawley C. Discontinued
Hunt R.I. Michael Eppler Cere’s Farms 1731/1996 Cawley C. Discontinued
Hunt N.M. Fapo Pty Ltd t/a Farm Power 1467/1996 Beech C. Discontinued
Isaacs S.R. John Franklyn and Associates 1570/1996 Beech C. Discontinued
Janejka R. BP Oil North Fremantle Terminal 1225/1996 Coleman C.C. Dismissed
Jenkinson W. Environmental Industries Pty Ltd 1790/1996 Scott C. Discontinued
Jennings E. K-Mart Australia Ltd 146/1997 Gregor C. Dismissed
Johns J. Goldfields Toyota Pty Ltd 1251/1996 Coleman C.C. Dismissed
Jones M.B. Kym Stone—Mechanic Man 1136/1996 Cawley C. Discontinued
Jones P. Permacoat 1568/1996 Coleman C.C. Dismissed
Jordon L. Terry Doran’s Body Shops Pty Ltd 399/1996 Beech C. Discontinued
Jupp C.M. Diab Engineering Pty Ltd 1079/1996 Beech C. Discontinued
Kelly L. Wheatbelt Aboriginal Corporation 1519/1996 Beech C. Discontinued
Keyser M.S. Heaton Enterprises Pty Ltd 1371/1996 Coleman C.C. Dismissed
Kotsidis E. Kinsman Corporation Pty Ltd 1703/1996 Scott C. Discontinued
Kwan S. Computer Warehouse (Subiaco) 1772/1996 Gregor C. Dismissed
Lane F. MSA Guards & Patrols 1869/1996 Gregor C. Dismissed
Latch P. Whim Creek Hotel 1721/1996 Beech C. Discontinued
Lawrence H.B. Burswood Resort Hotel 1879/1996 Scott C. Dismissed
Leifsson G.L. International Mining Technical 1663/1996 Beech C. Discontinued

Consultants t/a Bega Tavern
Leong C.C. The Vice Chancellor, Northern 1791/1996 Beech C. Struck Out

Territory University
Leveson-Gower R.J. Budget Rent-A-Truck 935/1996 Coleman C.C. Dismissed
Lighfoot S. Knightsbridge Builders Pty Ltd 1710/1996 Gregor C. Struck Out
Lisowski P. B & M Ceilings 1008/1996 Coleman C.C. Dismissed
Lockyer W. Terry Demassen 912/1996 Cawley Discontinued
Lodewikus W. Quirk Corporate Cleaning Australia 1557/1996 Coleman C.C. Dismissed

Pty Ltd
Low C.P. Indiana Teahouse 1630/1996 Fielding C.C. Dismissed
Lowe M.W. Top Job Enterprises Pty Ltd 1883/1996 Scott C. Dismissed

t/a Top Fresh Foods
Longmuir F. Grovenor Pty Ltd 80/1996 Beech C. Discontinued
Lovercio P. Knight Transport 1827/1996 Scott C. Dismissed
Macauley D.J. Geographe Bay Concrete 1132/1996 Coleman C.C. Dismissed

Service
Magee K.J. Procad Pty Ltd 1812/1996 Beech C. Discontinued
Marsden S.M. T & R Security Installations 1022/1996 Coleman C.C. Dismissed
Marsh A. D.W. and D.G. Joyce 896/1996 Cawley C. Discontinued
Mathieson R. Melville Motors Pty Ltd 1846/1996 Coleman C.C. Dismissed
Martin P.L. Shire of Manjimup 1064/1996 Coleman C.C. Dismissed
Martin T. Universal Tracking Systems 1041/1996 Cawley C. Discontinued
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May G. Leisure Time Publications (WA) 1814/1996 Coleman C.C. Dismissed
Pty Ltd

McConnell G. Walter Croft t/a Just Commercials 1210/1996 Cawley C. Discontinued
& 4 Wheel Drives

McHardy B.J. Trax Music 194/1997 Parks C. Discontinued
McLearie D.M. Edith Cowan University 1549/1996 Cawley C. Discontinued
McLeod D. Atlas Copco Australia Pty Ltd 289/1997 Scott C. Discontinued
Meggitt R.J. Greater Union Village Technology 1621/1996 Fielding S.C. Discontinued
Melhuish G.D. Beechboro Building Company 565/1996 Cawley C. Dismissed
Merkouris O. Ace Rent A Car 114/1997 Coleman C.C. Dismissed
Mijatovic S. John Da Silva, Bell-Vista Fruit 1162/1996 Cawley C. Discontinued

and Veg Co
Missaelidis S. Indian Ocean Hotel 148/1997 Gregor C. Discontinued
Mitic T. Wood Bros Mazda 157/1997 Scott C. Discontinued
Mocerino S. Icon Cafe 1675/1996 Coleman C.C. Dismissed
Morris P.L. C & J Trubet Consulting Pty Ltd 1774/1996 Parks C. Discontinued

t/a Ray White Morley
Munzer T.V. F.J. Sweetman & Co 1055/1996 Coleman C.C. Dismissed
Murray S. Lane Chiropractic Clinic 1450/1996 Cawley C. Discontinued
Nelson C. Tim Hoang (Director) 1492/1996 Cawley C. Discontinued
Nesbitt B. Banksia Gardens Luxury Resort 1453/1996 Coleman C.C. Dismissed
Oliver C.H. Melville Motors Pty Ltd 1880/1996 Parks C. Discontinued
O’Neil P.J. Australasian Gold Mines N.L. 1007/1996 Beech C. Discontinued
Orley C. CMC & Associates—Caesars 1316/1996 Coleman C.C. Dismissed

Massage and Relaxation Centre
O’Toole P. MTM Unit Trust 169/1997 Gregor C. Discontinued
Owers J. Powerhouse Products 1310/1996 Coleman C.C. Dismissed
Oxley V. St Francis Mining NL 1539/1996 Coleman C.C. Dismissed
Parry L. Satcom Business Exchange 1690/1996 Beech C. Discontinued

Pty Ltd
Partington E.B. Australia Day Council of WA Inc 1804/1996 Scott C. Dismissed
Patrick S.P. Cheap Foods Bunbury 1075/1996 Coleman C.C. Dismissed
Perham J. Palmerville Pty Ltd t/a The 1102/1996 Coleman C.C. Dismissed

Queens Hotel
Perris K. Cat Welfare Society Inc t/a 1658/1996 Scott C. Dismissed

Cat Haven
Peters I.V. Auro Pty Ltd t/a Cabsteel Industries 829/1996 Cawley C. Discontinued
Petersen M.E. Midwest Metals Pty Ltd 1220/1996 Gregor C. Dismissed
Petersen M.E. Midwest Metals Pty Ltd 1228/1996 Gregor C. Discontinued
Phenna C.L. Petit Chou Child Care Centre 62/1997 Cawley C. Discontinued
Phillips D. Curtin University Club Inc 75/1996 Parks C. Discontinued
Picken-Smith S.M. Swanleigh 1104/1996 Cawley C. Withdrawn
Player J. Glide Rehabilitation Products 1496/1996 Cawley C. Discontinued
Potter C.L. Livewire Holdings Pty Ltd 1376/1996 Coleman C.C. Dismissed
Potter C.L. Peter John Clark 1375/1996 Coleman C.C. Dismissed
Potter D.L. Gordon Thomas Nominees t/a 1569/1996 Coleman C.C. Dismissed

Yarella Farm Carnations
Potter J.A. Livewire Holdings Pty Ltd 1373/1996 Coleman C.C. Dismissed
Potter J.A. Peter John Clark 1372/1996 Coleman C.C. Dismissed
Prickett J. Newspar Pty Ltd t/a Comfortwear 1471/1996 Scott C. Discontinued

Footwear (WA)
Proctor J.S. Image Boat Builders 1150/1996 Coleman C.C. Dismissed
Purdue T.C. BGC Contracting 1733/1996 Beech C. Discontinued
Quinlivan P. Jigalong Community Incorporated 1660/1996 Coleman C.C. Dismissed
Radovanovic Z. Pencourt Pty Ltd 47/1997 Scott C. Dismissed
Rattigan E. Carrieton Pty Ltd t/a Video 72/1997 Beech C. Discontinued

City Wembley
Richards A.M. Abacus 973/1996 Coleman C.C. Dismissed
Riches J. Garden Management WA 1243/1996 Cawley C. Discontinued
Roberts L.W. PJ & RM Drilling Contractor 1271/1996 Coleman C.C. Dismissed
Robertson A. Quality Electronics 1547/1996 Coleman C.C. Dismissed
Robinson C. Leisure Inn Hotel Rockingham 1009/1996 Coleman C.C. Dismissed
Roebuck R.J. BGC Blokpave 151/1995 Beech C. Discontinued
Rufov C. WA Flick & Co 24/1997 Gregor C. Dismissed
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Russell D.J. Swan Valley Village 918/1996 Cawley C. Discontinued
Ryder T. Royal Australian Air Force 1656/1996 Scott C. Dismissed

Association
Sarris K. Mr Jim Nevill and Managers 1348/1996 Cawley C. Discontinued

of Midland Junction Fresh Markets
Schneider- Coli Timber Merchants 1274/1996 Beech C. Dismissed
Markham J.R.
Seinor J. Modern Joinery 1686/1996 Coleman C. Dismissed
Shanks G.C. Kleenheat Gas 994/1996 Cawley C. Discontinued
Shaw C. Joyce D & D 1002/1996 Coleman C.C. Dismissed
Sherwood D.F. Australian Filter Specialists 1588/1996 Beech C. Discontinued

Pty Ltd
Simpkin A. Kalgoorlie Glass & Aluminium 999/1996 Gregor C. Discontinued

Pty Ltd
Slawson D.G. Cado Holtings Pty Ltd t/a 3/1997 Gregor C. Dismissed

Roy Weston Fremantle
Smith N.R. Westernex Supply 1247/1996 Coleman C.C. Dismissed
Snelling D.E. Carcione Nominees Pty Ltd 109/1997 Gregor C. Dismissed
Stack I. Community Workskills Inc 1106/1996 Cawley C. Discontinued

(Skillshare Karratha)
Stefano G.D. Aqua Holdings Pty Ltd t/a 95/1997 Beech C. Withdrawn

Astoria Cafe
Stevens R. Magneta Engineering 1246/1996 Coleman C.C. Dismissed
Stewart K.M. Suco Pty Ltd as Trustee For The 1357/1996 Cawley C. Discontinued

Summitt Constructions Unit Trust
t/a Summitt Constructions

Stimpson J. L.J. Hooker East Perth 1637/1996 Gregor C. Granted
(Correction) (Correction)

Stockman D.L. Foodland Associated Limited 996/1996 Coleman C.C. Dismissed
Switalla R.I. Travelshop 1498/1996 Beech C. Discontinued
Tabor J. Wentworth Plaza Hotel 805/1996 Gregor C. Dismissed
Tanasi E. Big Track Kart Hire 76/1996 Coleman C.C. Dismissed
Tanner R.T. G & D Refrigerated Transport 1137/1996 Cawley C. Discontinued
Taylor A.L. Sauve Holdings Pty Ltd t/a 1708/1996 Coleman C.C. Dismissed

Melville Toyota
Thompson C.J.B. Quairading Farmers Co-Operative 1133/1996 Scott C. Dismissed

Limited
Thompson S. Clarecraft Industries Pty Ltd 1350/1996 Cawley C. Discontinued
Tibbles M. Araluen Country Club 1155/1996 Beech C. Discontinued
Tomic L. Azzura Gelati 1620/1996 Beech C. Struck Out
Trickey G. Salute Natural Spring Water 1689/1996 Parks C. Discontinuance
Tugwell E.G, Walker Ventures Pty Ltd 1358/1996 Coleman C.C. Dismissed
Tunbridge L. New Image Workwear Pty Ltd 1546/1996 Parks C. Granted

t/a Swaggy Australia
Vickridge T.N.W. Smith’s Toyotaways 152/1997 Beech C. Discontinued
Wagner R. Newman General Contractors 1095/1996 Coleman C.C. Dismissed

Pty Ltd
Walton N.G. Dalton Fine Paper 1688/1996 Beech C. Discontinued
Watkins T.L. Hamersley Iron Pty Ltd 1145/1996 Coleman C.C. Dismissed
Watson B.P. (Swadel Technologies Pty Ltd) 186/1997 Parks C. Discontinued

t/a Tech Source
Watson W.J. Ocean Foods International Pty 737/1995 Coleman C.C. Dismissed

Ltd t/a The Oyster House
Wearne K. Baysilk Holdings Pty Ltd t/a 1809/1996 Coleman C.C. Dismissed

BC The Body Club
Webster I.M. BP Service Station Karrinyup 1540/1996 Cawley C. Discontinued
West Australian School of Audio Engineering 1299/1996 Beech C. Discontinued
Theatrical and
Amusement Employees
(Union of Employees)
Williams H.M. Michael Smart Pty Ltd t/a Ray 1239/1996 Cawley C. Granted

White Cannington
Williams K.J. Smoothjob Pty Ltd 1575/1996 Coleman C.C. Dismissed
Willis J. Glenvale Enterprises t/a Tariff 1824/1996 Gregor C. Granted

Energy Management Services
Wilson R. Willie and Kristina Struwe c/o 1070/1996 Cawley C. Discontinued

SM Engineering
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Wilson R. Willie and Kristina Struwe c/o 1114/1996 Cawley C. Withdrawn
SM Engineering

Winchombe D. Sydney Cleaning Services 1241/1996 Coleman C.C. Dismissed
Withers L. Rainald Moss—Donnelly River 1522/1996 Cawley C. Discontinued

Holiday Village
Wohlrab C.J. CSR Ltd t/a CSR Humes Pty Ltd 1437/1996 Coleman C.C. Dismissed
Wright S.T. Goldfields Toyota 1641/1996 Coleman C.C. Dismissed
Wright S.T. Carlovers Carwash (Aust) Pty Ltd 1664/1996 Coleman C.C. Dismissed
Young M. William Buckle by his Guardian, 61/1997 Fielding C. Granted

the Public Advocate

CONFERENCES—
Matters arising out of—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Geo Esslemont and Son.

No. C 64 of 1997.

Building Trades (Construction) Award 1987, No. R 14 of
1978.

COMMISSIONER P.E. SCOTT.

26 March 1997.

Order.
WHEREAS the Applicant applied to the Commission to as-
sist in the settlement of a dispute with the Respondent regarding
a claim of site allowance for employees covered by the Build-
ing Trades (Construction) Award 1987, No. R 14 of 1978
working on the former Hale School development site in West
Perth and the King Street development site in Perth; and

WHEREAS the parties subsequently reached agreement that
the employees be paid $1.50 per hour worked on the Hale
School site and $1.80 per hour worked on the King Street site
in lieu of and in substitution for all special rates and allow-
ances stipulated in the Award in respect of disabilities
experienced in that work; and

WHEREAS the Commission has on 17 March 1997 under-
taken inspections of these sites and is satisfied that those
disabilities arise;

NOW THEREFORE having heard Mr G Giffard on behalf
of the Applicant and Mr P Day on behalf of the Respondent,
and by consent the Commission pursuant to the powers con-
ferred on in under the Industrial Relations Act, 1979 herby
orders—

1. That pursuant to the provisions of Clause 8(16) of
the Building Trades (Construction) Award 1987,
No R 14 of 1978:

(a) employees employed by the Respondent to
carry out construction work on the former Hale
School, West Perth development site shall be
paid $1.50 per hour worked; and

(b) employees employed by the Respondent to
carry out construction work on the King Street,
Perth development site shall be paid $1.80 per
hour worked;

in lieu of and in substitution for all special rates and
provisions prescribed in Clause 9.—Special Rates
and Provisions of the Award.

2. That the abovementioned site allowances shall ap-
ply with effect from the commencement of the
construction work at the respective site and will con-
tinue until the completion of the project at that site.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

CONFERENCES—
Matters referred—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Australian Liquor Hospitality and Miscellaneous Workers
Union, Miscellaneous Workers Division, Western Australian

Branch

and

Heaton Enterprises Pty Ltd.

No. CR 398 of 1996.

COMMISSIONER J.F.GREGOR.

3 April 1997.
Reasons for Decision.

THE COMMISSIONER: At the conclusion of a conference
held on the 12 March 1997 a dispute between the Australian
Liquor Hospitality and Miscellaneous Workers Union,
Miscellaneous Workers Division, Western Australian Branch
(the union) and Heaton Enterprises Pty Ltd (Heaton) had not
been settled. The Commission exercised the discretion vested
in it by Section 44 of the Industrial Relations Act, 1979 (the
Act) and referred the matter for hearing and determination.

The matter to be determined is described in a schedule to a
memorandum of matters for hearing and determination. The
schedule provides

On 29 November 1996 Mr Ken Disbrey, a member of the
Australian Liquor Hospitality and miscellaneous Workers’
Union, Miscellaneous Workers’ Division, Western
Australian Branch, was dismissed from his employment
as a cleaner by Heaton Enterprises Pty Ltd.
The Union considers that the dismissal is harsh, unjust
and unreasonable and seeks an order for the reinstatement
of Mr Disbrey.
The respondent company says the dismissal was not harsh,
unjust or unreasonable and no orders should be made.

This matter concerns what is alleged by the union to be a
unfair, unreasonable and harsh termination of its member
Kenneth Edward Disbrey who had been employed by the
respondent as a cleaner at the Delta West site in Bentley. The
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Commission was told that Delta West is a company which
produces pharmaceuticals and its cleaning requirements are
extremely stringent. On 1 November 1996 Heaton took over a
contract which had been conducted by another company at
Delta West for at least two years. It employed many of the
existing cleaners. For Mr Disbrey the engagement was short,
on 25 November he claims he was told that he was to finish up
on the following Friday. There was an intervention on his behalf
by the union. As a result of that intervention the dismissal did
not go ahead as planned but ultimately it did proceed on 29
November 1996 in circumstances the union says are unfair.

The claim for unfairness is denied by Heaton. It says it acted
fairly in all of the circumstances. Fundamentally those are that
the employee concerned was not its first option for employment
when it took over the contract at Delta West. Mr Disbrey had
not been recommended for employment but the principal of
Heaton, Mr Ed McAppion offered him work to ‘give him a
go’. Heaton, through its advocate Mr Crossley, argued that the
employee Disbrey was given a thorough induction programme
but a number of issues quickly arose concerning his work.
These related to cleaning standards, alleged refusal to abide
by the security rules for car parking, a failure to use equipment
that had been supplied to him and to react properly to
instructions. Mr Disbrey had been given training with the new
equipment and he should have known what the company’s
requirements were. Because this was done, Mr Crossley says
the termination processes were fair in all respects and there
were valid reasons for the dismissal. Heaton does not want Mr
Disbrey back on the job both because of his work performance
and because it was of the view that he may have falsified time
records.

The Commission heard evidence from Kenneth Disbrey. He
told the Commission that he had been employed at the Delta
West site for two years as a full time cleaner. He said that the
duties that he took on when he was engaged by Heaton were
very similar. They were to clean offices by vacuuming,
polishing passageways by using a high speed polisher, cleaning
laboratories by mopping, scrubbing and sweeping. He was also
required to empty rubbish bins which were put into larger bins
and taken to the back of the premises where they were put into
a compactor.

Mr Disbrey recalled that he was spoken to by Ed McAppion
who he knew to be the boss of Heaton Enterprises. Mr
McAppion had asked him if he would like one month trial and
he said that he would. In evidence he said that knew that being
on a trial period meant that he would do his best to keep the
place clean and spotless and to perform his duties as he had
been doing before. He says that he never received any
notification in writing which told him his status. He denied
that he had seen a letter dated 2 November 1996 signed by Mr
McAppion which offered him trial period employment (Exhibit
MFI C1).

According to the evidence of Mr Disbrey he had worked
through until the 25 November 1996 when his supervisor told
him he had a weeks notice. She did not give him any reason
for this. This caused him to ring the union. He spoke to a union
official who later rang back and told him he would not be
dismissed at that stage and that the main difficulty was that it
was alleged that he was not parking in the secure car park.
Believing he was not sacked he carried on working for a week
until the 29 November when at the end of the shift the
supervisor told him it was his last shift and to hand in his keys
at the end of it. He says that at no time did anyone from the
respondent raise any issues with him concerning his work
during that period. As for the car parking he said that for two
years he had parked his car in front of the laboratory and not
in the secure car park. He says he was first spoken to about
parking about a week and a half before he was sacked and he
was told that he must park in the secure park and he did so
there after. It may have taken one or two days for him to start
doing so. No one raised any issues with him about his time
keeping or his work in general, other than he was told on one
occasion when he had used a polishing machine with a cord
that he was not to do so. He was to use the cordless machine
that had been supplied to him by Heaton. Mr Disbrey claimed
that when he was told to use the cordless machine he did so.

Under cross examination from Mr Crossley, Mr Disbrey
remembered a meeting with Mr McAppion and the other
cleaners when Mr McAppion had spelt out his company’s

policies. He remembered being shown a manual (Exhibit C4)
which dealt with occupational health, safety and welfare but
he said that his involvement in the discussion was very short.
There was a machine demonstrated to him by Mr McAppion,
who showed him where the buttons were. Mr Disbrey was
adamant that he had not received any warnings about not using
the cordless machine and that he had desisted from using a
machine with a cord on it as soon as he was told. He also
conceded to Mr Crossley that he knew that he was not one of
the recommended workers but he denied that he had received
any notification in writing of his employment status. He knew
about the existence of a communication book and he used it
the same as any other member of the staff. Even though he
had used the book he had never seen the letter dated 2
November 1996 (Exhibit MFI C1). The first time he had was
when he was shown it during the hearing.

Mr Disbrey denied allegations that his supervisor, Linda
Baldam, gave him specific instructions about the way he was
to perform his duties particularly dusting and cleaning. Mr
Disbrey conceded Ms Baldam had mentioned the use of the
cordless cleaner but he had responded to what she had said.
He had never been given any extra training to improve his
standards by either Ms Baldam or Debbie French. They did
direct him to use the security door where he could be logged
in and out and he did so. He denied that he had filled out the
timesheets with finishing times which were incorrect. He also
denied that both Ms Baldam and Ms French had spoken to
him about the timesheets and not asked him on any occasion
for an explanation. He said that he did not see Ms Baldam or
Ms French back on the premises after 4.00pm. He did see a
notation that Ms Baldam had put in the communication book
and he had denied its accuracy by making annotation at the
time. He said that when Ms Baldam was looking for him he
could well have been at the compactor which is outside the
building. He denied that Ms Baldam had given him a reason
when he was dismissed finally or that he had training. He
specifically denied that he refused to use the cordless machines.
He admitted that he had used the machine with a cord twice
but at all other times he had used the cordless machine.

The Commission heard evidence from Kevin Alvin Maher
who is an organiser with the union. He knew the background
of the change of cleaning contractor at the Delta West site. He
recalled the notification from Mr Disbrey that he had been
sacked. This caused him to ring and speak to Ed McAppion.
He had found it a bit amusing that someone should be sacked
for not parking in a secure car park. Mr Maher said there were
no written warnings given to Ken Disbrey and he made an
arrangement with Mr McAppion that they should have a
meeting to discuss the matters. In the meantime he would tell
Mr Disbrey that he was not dismissed. In due course when he
found Mr Disbrey was dismissed he was taken aback.

On behalf of the respondent Mr Edmond Thomas Hayden
McAppion gave evidence. Mr McAppion is a Company
Director of Heaton an organisation that employs about 90
people working as contract cleaners in the commercial office
cleaning with specialisation in low bacterial cleaning. Mr
McAppion gave evidence of how his company took over the
contract at Delta West from another contract cleaner. He
described that there were stringent conditions layed down by
the client because it is a manufacturer of pharmaceuticals. The
previous contractor had recommended only two cleaners to be
taken on out of its employees. They were Ms Baldam and
John Winchester. Notwithstanding that advice other cleaners
were taken on including Ken Disbrey. Because he did not know
Mr Disbrey’s cleaning standards Mr McAppion gave him a
month’s trial which he accepted.

Mr McAppion recalled that there had been a discussion in
the canteen when Heaton took over the work and there were a
number of employees, including Ken Disbrey, present. He
regarded the discussion as an orientation/induction session
where he went through a checklist with each individual
employee giving them information about the company, data
about the customer quality assurance, the standard of work
required and how to make worker’s compensation claims. He
also covered information in an occupational health, safety and
welfare booklet, a booklet that Ken Disbrey had later signed.
Mr McAppion pointed out to Mr Disbrey a couple of matters
in the manual that he thought was necessary to bring to his
attention. He particularly needed Mr Disbrey to use a machine
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known as a burnisher instead of a machine which required an
electric supply cord. This was because of a requirement of the
client and for safe work practice. He said he spent about a
quarter of an hour explaining the occupational health
requirements of the job. He could not remember showing Mr
Disbrey the buttons on the burnisher but he did recall that he
had arranged for the suppliers of the machine to send a trainer.
Mr McAppion emphasised that the machine supplier had sent
a trainer and that Mr Disbrey had received training. He said at
the end of the induction Mr Disbrey asked a few questions
about wages but nothing of substance although he did ask if
he would be doing the same job and he was told yes. Mr
McAppion handed Mr Disbrey a job description and read
through it with him.

Mr Disbrey was told that if Ms Baldam gave him an
instruction he was to do it. Mr McAppion gave evidence about
the way the jobs are supervised and the times that the supervisor
visited the work site. He said that Ms French or Ms Baldam
had gone to the site and had discussions with Mr Disbrey about
hours recorded on the timesheet. To Mr McAppion’s
knowledge the supervisors had raised the parking issue with
Mr Disbrey twice in a three week period. He explained why it
was necessary for the security parking to be used. As to whether
Mr Disbrey could be reinstated Mr McAppion said that it would
be difficult because he could not go back to Delta West. Mr
McAppion had discussions with Delta West about the standard
of cleaning and in any event the quality of work has lifted
since Mr Disbrey left. Mr McAppion could not say whether
he would be able to find Mr Disbrey another job somewhere
else. He did say that his company had over 100 different
sites.

Evidence was taken from Ms Baldam who was one of the
workers offered work when Heaton took over the contract
cleaning of Delta West. She confirmed there was meeting in
the staff canteen. She was there first with John Winchester
and later Ken Disbrey was present. She thought Mr Disbrey
had been present for about 30 minutes during the induction
period. In response to a question whether she had any
discussions with Mr Disbrey about the work she indicated that
he had been doing the same job for two years it was just a case
of doing the same duties. Except for using the burnisher the
job description had not changed at all. She recalled that Mr
McAppion made it clear that the cordless machine was to be
used. She said that an arrangement had been made for a person
to come in and train Mr Disbrey on the machine. Ms Baldam
gave evidence about the timesheets. She said that there were
two occasions when she arrived at the site that Mr Disbrey
was not present. She said that she conducted a thorough search
which caused her to make a notation on the 16 November 1996
in the communications book which requested Mr Disbrey to
park his car in the staff car park every night and to leave at
12.30pm and not at the time he had been leaving (see Exhibit
C6). She identified a note in the communication book which
appeared to be a denial from Mr Disbrey that he had been
leaving early. Ms Baldam also said that on the two days in
question she had searched the full area for both Mr Disbrey
and Clive Pegden the other cleaner who was working with
him, and could not find either of them. She had stayed on the
premises for about 20 minutes. She reported the absences to
her area supervisor Ms French. When she contacted Mr Pegden
he had admitted that both men had gone home early because
their work was complete.

On a number of occasions Ms Baldam had problems with
Mr Disbrey’s work performance and she told him to lift his
standards. This happened on various occasions and during the
first week a couple of times. She said though, she did not want
to be heavy with him. After she had reported to her area
supervisor that she had discussion with Mr Disbrey about
slipping standards, she had also told him he had to use the
burnisher and not the polyvac. Mr Disbrey had been told by
her to put his car in the car park. Later she enquired with Delta
West to try and prove that the car park had been used by Mr
Disbrey but their computer print outs did not show there had
been any entries or exits by him. Ms Baldam said she spoke to
Mr Disbrey about his dusting, vacuuming ledges on two
occasions between the 9 and 16 November 1996. She spoke to
him about car parking after the 16 November 1996. She had
further discussions with Mr Disbrey concerning his work
performance in the week of the 23 November. She had asked

him to use the burnisher. At no time did she recommended Mr
Disbrey’s termination, she did not have the power to hire and
fire but she did advise Mr Disbrey of his dismissal when
instructed to do so by Ms French. During the times that she
spoke to Mr Disbrey about the difficulties with his work he
did not respond in any way, he remained silent.

Evidence was also taken from John Winchester, a cleaner
employed by Heaton, who had also been an employee of the
previous contractor for two years. He had worked with Mr
Disbrey. He recalled the meeting in the canteen which went
for between 30 and 40 minutes and its contents. He was present
when Mr Disbrey had his induction. He was on a month’s trial
period as were all the other workers but he did not receive a
letter to tell him that. He gave evidence that he received training
from the supplier on the new burnishing machine and the
persons present were himself, Ms Baldam and Mr McAppion.
Mr Disbrey was not there because the training took place in
the morning. He gave confusing evidence as to whether he
had heard Mr Disbrey being told to park in the car park saying
that he had heard from Ms Baldam that Mr Disbrey had been
told but he did not witness Ms Baldam telling him.

Evidence was also taken from Ms French who is the area
supervisor for Heaton. She outlined her duties. They were to
make sure cleaning is up to standard and that everyone was
doing as their supervisor Ms Baldam requested. She visited
the site at Bentley on every day between the 3 and 8 November
1996, and had found problems with the standards of cleaning.
She raised those with Ms Baldam who identified two persons
who were not working up to standard, they were Ken Disbrey
and Clive Pegden. She instructed Ms Baldam to warn Mr
Disbrey. She said when cleaners are in difficulty supervisors
normally demonstrate the work to them but she did not
personally do so with Mr Disbrey. The other matters raised
concerned the staff car park, that his cleaning was not up to
standard and that a few staff had advised that he was not using
the burnisher. She was able to tell whether the burnisher had
been used or not by the marks it left on the floor. She recalled
instructing Ms Baldam to terminate the services of Clive
Pegden and Ken Disbrey because of the standard of cleaning,
the failure to use the burnisher and not parking in the staff car
park.

Before I go to my analysis of the evidence I note that the
question to be investigated when the Commission enquires
into the termination of a contract of employment is whether
the legal right of the employer has been harshly or oppressively
exercised against the employee as to an amount of an abuse of
the right as it is described in Miles & Others T/A Undercliff
Nursing Home v. Federated Miscellaneous Workers Union of
Australia (1995) 65 WAIG 385 @ page 386. It is true also that
on the authority of Margio v. Fremantle Arts Centre Press
(1990) 70 WAIG 2559 @ 2561, that an employee as far as
practicable will not be dismissed without a warning as to the
possibility of dismissal. Of relevance here too are the principles
outlined in Shire of Esperance v. Mouritz (1991) 71 WAIG 891
@ 89 where Kennedy J wrote that whether an employer in
bringing about a dismissal adopted procedures which were fair
to the employee is an element in determining whether the
dismissal was harsh or unjust. The question of the law to be
applied in the face of a dismissal at the end of a probationary
period has been discussed by Senior Commissioner G L
Fielding in his reasons for decision in Charles William
Westhaver v. Marriage Guidance Council of WA (1985) 65
WAIG 2311. The circumstances examined in that case is similar
to here. The Commissioner observed in his reasons that even
if the applicant could sustain his allegation that he had been
unfairly dismissed in the circumstance he could not expect
any more by way of compensation that he had already received
because he had been paid up until the end of his probationary
period. The Commissioner also observed

‘Indeed in most cases the failure to re-engage or will not
constitute dismissal for the purposes of section 29(b) of
the Act, although that is not a question which arises on
this occasion. [See: Ex parte Wurth (1954) 55 SR (NSW)
47, and see too: Orange City Bowling Limited and
Federated Liquor and Allied Industrial Employees Union
of Australia, New South Wales Branch, 1979 AR (NSW)
90.]’
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The learned Commissioner also made some comments about
the concept of probationary employment which are of interest
here too. He observed that

‘The concept of probationary employment is well known
and well understood in employment law. It is that an
employer by engaging someone on probation throughout
the period of probation retains a right to see whether he
wants the employee or not in his employment as if the
employee was still in the first interview. Hence there is no
obligation on the employer to even objectively consider
whether or not he should re-engage an employee at the
end of the probationary period. The principles associated
with probationary employment are now so well established
that it is sufficient to refer in passing to in re Alchin and
South Newcastle Leagues Club Limited (1977) AR (NSW)
236, a case with many features in common with this one
and also to the New South Wales Teachers Federation
and the Education Commission of New South Wales (NSW
Industrial Commission Application No. 969 of 1984; 13
September 1984), where it was pointed out that
probationary employment is but a step in the selection
process and should be distinguished from permanent
employment [see too: Ex parte Wurth case (supra)].’

I need to make findings on the evidence presented to the
Commission. First insofar as the induction is concerned I am
of the view that the time spent with Mr Disbrey by Mr
McAppion was probably shorter than one would have thought
when first hearing his evidence. It appears that Mr Disbrey
may have been a late attender and an early leaver at the
induction meeting. I accept Mr McAppion’s evidence that he
did draw to Mr Disbrey’s attention the fundamentals of the
company’s policies and its occupational health and safety
procedure. On the evidence before me it cannot be found that
Mr Disbrey received a list of duties but that is not surprising
because fundamentally he was asked to do what he had been
doing for two years. I think it clear that the evidence indicates
that he was on probation. He clearly understood himself to be
a person on trial and he understood what being on trial meant.
Insofar as training on the burnishing machine is concerned I
think it more likely than not that Mr Disbrey was never trained.
Mr McAppion was certain in his evidence that a trainer from
the supplier from the machine taught Mr Disbrey how to use it
but it is clear from the evidence from John Winchester that
that training took place at a time when Mr Disbrey was not at
work and there is no evidence to suggest that the trainer came
to the premises twice.

The crucial evidence is the competing evidence between Mr
Disbrey and Ms Baldam. I have carefully reviewed Ms
Baldam’s evidence both in chief and under cross examination
and on balance I believe it more probable that her version of
events is correct. I find that she did raise issues with Mr Disbrey
about his cleaning performance and she did so before notice
was given. I accept Ms Baldam’s evidence that she had
discussed the matter with her supervisor and kept her informed
about the performance of Mr Disbrey and the other worker
involved. I accept her evidence that she visited the premises
late in the evening on at least two occasions and its passing
strange that a person with her experience working at the site
was unable to find Mr Disbrey. If Mr Disbrey had have been
present and was parking his car where he was instructed there
would have been a record of the entry and exit of the vehicle
from the security car park. There was no entry. The alternative
is that the car could have been parked at the front of the
laboratory, however Ms Baldam’s evidence indicates it was
not. It is open to conclude therefore that the vehicle was not
on the premises at all when Ms Baldam visited. I accept her
evidence that she rang Mr Pegden and ascertained from him
that he had left the premises. Although this is not strong
evidence that Mr Disbrey had left it is at least indicative that
the sequence of events described by Ms Baldam is correct.

I find too that Ms Baldam had raised the issues with Mr
Disbrey about his lack of performance and I find too that when
she gave him notice of his termination she did so again contrary
to Mr Disbrey’s view of what happened. Having heard the
evidence I reject Mr Disbrey’s view, I think he knew full well
of his employer’s concerns. In all the circumstances I am unable
to bring down a finding of unfairness in this case and the
employer has not abused its legal right to terminate as it was
described in the Undercliff (Ibid) case.

If I am wrong concerning these findings it is clear to me that
Mr Disbrey was on a probationary engagement. The purpose
of the probationary employment was a step in the selection
process. Heaton was not committed to taking Mr Disbrey as a
permanent employee until the end of the probation period if it
then decided that it wished to appoint him. I raise these matters
because if the dismissal were to be considered unfair the starting
point for assessing compensation would be how much Mr
Disbrey would have lost from the balance of his probationary
period. The greatest loss if the termination took place on the
29 November 1996, would be a few days pay so I do not think
that Mr Disbrey has a case for compensation even if his
employment was terminated unfairly. The matter will be
completed by an order of dismissal.

Appearances: Mr N. Whitehead appeared on behalf of the
Applicant.

Mr T. Crossley appeared on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Australian Liquor Hospitality and Miscellaneous Workers
Union, Miscellaneous Workers Division, Western Australian

Branch

and

Heaton Enterprises Pty Ltd.

No. CR 398 of 1996.

COMMISSIONER J.F.GREGOR.

3 April 1997.
Order.

HAVING heard Mr N. Whitehead on behalf of the Applicant
and Mr T Crossley on behalf of the Respondent, pursuant to
the powers contained in the Industrial Relations Act, 1979,
the Commission does hereby order:

THAT the application be and is hereby dismissed.
(Sgd.) J. F. GREGOR,    

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

The Margaret River District Club.

No. CR 23 of 1997.

COMMISSIONER J F GREGOR.

27 March 1997.

Order.
WHEREAS on the 3 February 1997 the Australian Liquor,
Hospitality and Miscellaneous Workers Union, Miscellane-
ous Workers Division, Western Australian Branch applied to
the Commission for a compulsory conference pursuant to Sec-
tion 44 of the Industrial Relations Act, 1979 over a dispute
between the Union and the Margaret River District Club con-
cerning Shelley Bessell; and

WHEREAS the dispute was not settled at conferences held
on the 20 February and 10 March 1997 and the matter was
referred for hearing and determination; and

WHEREAS on the 27 March 1997 the parties advised the
Commission that an agreement had been reached to resolve
the dispute; and
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WHEREAS the Commission was advised that given that
this dispute has received attention in the local community with
the consequence that the parties have now requested that some
aspects of the settlement be recorded publicly; and

WHEREAS the parties have reached an agreement which is
in full and final settlement of the matters in dispute between
them and there are no remaining issues whatsoever; and

WHEREAS the parties have agreed:

• that termination of the employment contract of
Shelley Bessell with the Margaret River Club is
mutually agreed

• that the Margaret River District Club shall pay
Shelley Bessell a settlement payment which includes
recognition for award entitlements relating to annual
leave, meal breaks and notice plus an ex-gratia ter-
mination payment

• a Deed of Settlement containing the details of the
settlement will be executed and copy filed in the
Commission

• the Deed of Settlement will remain confidential; and

WHEREAS the parties have agreed to execute a Deed of
Settlement within fourteen (14) days of the date hereof; and

WHEREAS the Commission have heard Ms S Jackson on
behalf of the applicant and Mr T Crossley on behalf of the
respondent has decided to issue the orders sought by the par-
ties; and

WHEREAS the Commission was advised that the Margaret
River District Club has resolved at an Annual General Meet-
ing to make available to each member a report on the outcome
of the dispute; and

WHEREAS the Commission has decided in accordance with
its duties to promote goodwill and encourage amicable agree-
ment that each member of the Margaret River District Club
should receive a copy of this order;

NOW THEREFORE pursuant to the powers contained in
the Industrial Relations Act, 1979, and by consent, hereby or-
der:

(1) THAT on the execution of a Deed of Settlement to
be made between the parties the matter is discontin-
ued.

(2) THAT the Deed of Settlement in (1) hereof shall be
executed within fourteen (14) days of the date of this
order.

(3) THAT the Deed of Settlement shall be filed in the
Commission and shall not be made public;

(4) THAT the Direction No. C23 of 1997 issued on the
20 February 1997 is hereby retired.

(5) THAT the Margaret River District Club shall dis-
tribute to each member a copy of this Order.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Transport Workers’ Union of Australia, Industrial
Union of Workers, Western Australia Branch

and

Millers Homebake.

No. CR 5 of 1997.

COMMISSIONER P E SCOTT.

4 April 1997.
Order.

WHEREAS this is an application pursuant to section 44 of the
Industrial Relations Act 1979; and

WHEREAS conferences were convened on the 20th day of
January and the 3rd day of February, 1997; and

WHEREAS conciliation was unavailing and the matter was
listed for hearing and determination on the 21st day of March,
1997; and

WHEREAS the Applicant contacted the Commission on the
19th day of March 1997 and advised that the matter had been
resolved;

NOW THEREFORE the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979,
hereby orders:

THAT this application be and is dismissed.
(Sgd.) P. E. SCOTT,    

[L.S.] Commissioner.

UNIONS—
Application for alteration of

rules—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

s62

In the matter of an application by the “The Australian
Nursing Federation, Industrial Union of Workers Perth” for

alteration of registered rules.

(516 of 1996)

ROBIN LOVEGROVE
DEPUTY REGISTRAR

6 March 1997.
Decision.

HAVING read the application, there being no person desiring
to be heard in opposition thereto, after consulting with the
President, and upon being satisfied that the requirements made
thereunder have been complied with, I have this day registered
an alteration to rules 9, 17, 18 and 20 of the registered rules of
the applicant union in the terms of the application as filed on
29 March 1996.

(Sgd.) R. LOVEGROVE,
Deputy Registrar.
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CONFERENCES—Notation of—

 PARTIES        NUMBER -     DATE        MATTER RESULT
COMMISSIONER

Australian Workers’ St Barbara Mine Fielding S.C. 17/12/96 Alternative terms of Concluded
Union C391/1996 24/12/96 Employment Incorpo-

rating Revised Work
Cycles & Fly in/Fly out
arrangements

Australian Workers’ BP Express—Palm Springs Beech C. N/A Reduction in rostered Concluded
Union C353/1995 hours
Australian Workers’ Western Mining Corporation Beech C. 01/08/96 Employee seeking to Concluded
Union Kambalda Nickel Operations C302/1996 08/10/96 introduce contractors
Australian Workers’ Byrnecut Mining Pty Ltd Beech C. N/A Conditions of employ- Concluded
Union C315/1996 ment & transitional

arrangements
Australian Workers’ GBF Underground Mining Beech C. N/A Conditions of employ- Concluded
Union Company C314/1996 ment & transitional

arrangements
Australian Workers’ Cargill Australia Pty Ltd Beech C. 31/01/97 Clarification of Concluded
Union C6/97 parties obligations
Australian Workers’ Nickel Seekers Mining Beech C. 28/02/97 Unfair Dismissal Referred
Union Services Pty Ltd C33/1997
Australian Workers’ Hamersley Iron Pty Ltd Beech C. N/A Alleged unfair dismissal Discontinued
Union C40/1997
Australian Workers’ Nickel Seekers Mining Beech C. 28/02/97 Unfair Dismissal Referred
Union Services Pty Ltd C33/1997
Australian Workers’ CSR Ltd t/a Readymix Group Scott C. 27/02/97 Reduction in working Concluded
Union C51/1997 hours
Automotive, Food, Metals, SCM Chemicals Fielding S.C. 03/09/96 Enterprise Bargaining Concluded
Engineering, Printing and C255/1996 23/09/96 negotiations
Kindred Industries Union 09/10/96
Automotive, Food, Metals, Direct Engineering Services Fielding S.C. 01/11/96 Payment of appropriate Concluded
Engineering, Printing and Pty Ltd & Others C319/1996 penalty rates on gazetted
Kindred Industries Union public holiday
Automotive, Food, Metals, Ralph M. Lee Pty Ltd Fielding S.C. 11/11/96 Termination Concluded
Engineering, Printing and C351/1996 13/11/96
Kindred Industries Union 23/01/97

28/01/97
Automotive, Food, Metals, Direct Engineering Services Fielding S.C. 22/11/96 Industrial action Concluded
Engineering, Printing and Pty Ltd C361/1996 29/11/96
Kindred Industries Union
Automotive, Food, Metals, Riverton Engineering Co Fielding S.C. 09/12/96 Receipt of warning Concluded
Engineering, Printing and C365/1996 letter
Kindred Industries Union
Automotive, Food, Metals, Lurgi Australia Pty Ltd Fielding S.C. 29/11/96 Shift work not Concluded
Engineering, Printing and C366/1996 worked
Kindred Industries Union
Automotive, Food, Metals, Co-operative Bulk Handling Fielding S.C. 07/01/97 Payment of Trades- Concluded
Engineering, Printing and Limited C374/1996 person’s rate from day
Kindred Industries Union employee completed

apprenticeship
Automotive, Food, Metals, Lucon (Australia) Pty Ltd Fielding S.C. 20/01/97 Welding Allowance Referred
Engineering, Printing and & Other C375/1996 20/02/97
Kindred Industries Union
Automotive, Food, Metals, South Fremantle Engineering Fielding S.C. 04/12/96 Time and wages, sick Concluded
Engineering, Printing and Works Pty Ltd C367/1996 24/02/97 leave and annual leave
Kindred Industries Union
Automotive, Food, Metals, Refrigeration Services Pty Ltd Fielding S.C. 11/12/96 Non-payment of Concluded
Engineering, Printing and C377/1996 entitlements due to a
Kindred Industries Union member Mr D. Jewell
Automotive, Food, Metals, S.D.R. Constructions Fielding S.C. N/A Non-payment of Concluded
Engineering, Printing and C408/1996 termination/
Kindred Industries Union redundancy money
Automotive, Food, Metals, City of Melville Fielding S.C. 24/01/97 Impact on the Hourly Concluded
Engineering, Printing and C411/1996 Rate and Other
Kindred Industries Union Allowances
Automotive, Food, Metals, Lucon (Australia) Pty Ltd Fielding S.C. 24/01/97 Termination Concluded
Engineering, Printing and C412/1996
Kindred Industries Union
Automotive, Food, Metals, John Holland Construction & Fielding S.C. 06/01/97 Threat of industrial Concluded
Engineering, Printing and Engineering Pty Ltd & Others C413/1996 17/01/97 action
Kindred Industries Union
Automotive, Food, Metals, Bendigo Metals Fielding S.C. 03/02/97 Alleged misconduct Discontinued
Engineering, Printing and C1/1997
Kindred Industries Union
Automotive, Food, Metals, International Drill Quip Fielding S.C. 12/02/97 Industrial Relations on Concluded
Engineering, Printing and C9/1997 11/03/97 on site
Kindred Industries Union
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 PARTIES        NUMBER -     DATE        MATTER RESULT
COMMISSIONER

Automotive, Food, Metals, Amec Services Pty Ltd Fielding S.C. N/A Dismissal of an Withdrawn
Engineering, Printing and C10/1997 employee
Kindred Industries Union
Automotive, Food, Metals, ANI Engineering Fielding S.C. 04/02/97 Redundancy Concluded
Engineering, Printing and C17/1997
Kindred Industries Union
Automotive, Food, Metals, Hermann’s Refrigeration Fielding S.C. 20/02/97 Alleged unfair Concluded
Engineering, Printing and C36/1997 dismissal
Kindred Industries Union
Automotive, Food, Metals, JR Engineering Services Pty Fielding S.C. 12/03/97 Site Conditions Concluded
Engineering, Printing and Ltd & Other C62/1997
Kindred Industries Union
Automotive, Food, Metals, Western Construction Co Fielding S.C. 07/03/97 Strike action Concluded
Engineering, Printing and & Others C76/1997 11/03/97
Kindred Industries Union
Automotive, Food, Metals, Woodroffe Industries Beech C. 12/02/97 Site Access Concluded
Engineering, Printing and C272/1996
Kindred Industries Union
Automotive, Food, Metals, Watson’s Water Tanks and Beech C. 17/10/96 Overtime Discontinued
Engineering, Printing and Metal Fabrications C283/1996
Kindred Industries Union
Brick, Tile & Pottery Australian Fine China Scott C. 08/11/96 Stoppage of work Concluded
Union C344/1996 over Christmas Period
Builders’ Labourers, Novacoat Pty Ltd Scott C. 16/10/96 Interpretation Concluded
Painters and Plasterers C308/1996 of Agreement
Union
Builders’ Labourers, Canterbury Painting Services Scott C. 28/10/96 Time and Wages Concluded
Painters and Plasterers C320/1996 Records
Union
Builders’ Labourers, Mirrabooka Personnel Pty Ltd Scott C. 07/11/96 Time & Wages Concluded
Painters and Plasterers C328/1996 Records
Union
Builders’ Labourers, Hawkwood Holdings Pty Ltd Scott C. 19/11/96 Refusal entry Concluded
Painters and Plasterers t/a Hawk Developments C341/1996 to a site
Union
Builders’ Labourers, Kilpatrick Green Pty Ltd Scott C 04/12/96 Payment on Public Discontinued
Painters and Plasterers & Others C346/1996 Holidays
Union
Builders’ Labourers, BHP Iron Ore Scott C 04/12/96 Induction Program Concluded
Painters and Plasterers C349/1996
Union
Builders’ Labourers, All Time Removals Scott C 11/12/96 Wages & entitlements Concluded
Painters and Plasterers C354/1996
Union
Builders’ Labourers, Doven Bricklaying Scott C. N/A Site allowance Concluded
Painters and Plasterers C355/1996
Union
Builders’ Labourers, Main Road Department Scott C. 25/11/96 Re-classification of Concluded
Painters and Plasterers C356/1996 Painters
Union
Builders’ Labourers, Exclusive Marble & Granite Scott C. 19/12/96 Award Entitlements Concluded
Painters and Plasterers C368/1996
Union
Builders’ Labourers, Feroblast WA Pty Ltd Scott C 19/12/96 Outstanding Concluded
Painters and Plasterers C369/1996 entitlements
Union
Builders’ Labourers, P & D Boys Scott C. 24/01/97 Entitlements owning Concluded
Painters and Plasterers C396/1996 to a former employee
Union
Builders’ Labourers, A & R Borgomastro Scott C. N/A Award Entitlements Concluded
Painters and Plasterers C397/1996
Union
Builders’ Labourers, Katina Pty Ltd t/a Kato Scott C. 20/12/96 Standdown of employee Concluded
Painters and Plasterers Concrete Co C402/1996 28/01/97
Union 30/01/97
Builders’ Labourers, Canterbury Painting Service Scott C 10/02/97 Award Entitlements Discontinued
Painters and Plasterers C24/1997
Union
Civil Service Association WA Fire Brigades Board Scott C. N/A Industrial Action Discontinued

PSAC35/1996
Civil Service Association Disability Services Scott C. 11/09/96 Forced transfer of Discontinued

Commission PSAC45/1996 a member
Civil Service Association Office of Water Regulation Scott C. 08/11/96 Salary Levels Discontinued

PSAC55/1996
Civil Service Association Chief Executive Officer Scott C. 20/11/96 Transfer Concluded

Department Education PSAC58/1996
Services
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 PARTIES        NUMBER -     DATE        MATTER RESULT
COMMISSIONER

Civil Service Association Fisheries Department Scott C. 12/12/96 Entitlement of two Concluded
PSAC69/1996 17/12/96 public service holidays

Civil Service Association Family & Children’s Services Scott C. 19/12/96 Return to normal duties Discontinued
PSAC74/1996 13/03/97 & roster without loss

Civil Service Association Director General, Education Beech C. 12/02/97 Granting Permanency Referred
Department PSAC39/1996

Civil Service Association Director General, Education Beech C. 20/11/96 Replacement of Concluded
Department PSAC64/1996 26/11/96 Enterprise Bargaining

06/12/96 Agreement
07/01/97

Civil Service Association Department for Family and Beech C. 02/12/96 Work to rule campaign Concluded
Children’s Services PSAC65/1996

Civil Service Association Director General, Education Beech C. 03/02/97 Payment for Concluded
Department PSAC72/1996 work performed

Civil Service Association Country High School Hostels Beech C. 10/02/97 Dispute in relation to Referred
Authority PSAC8/1997 employment

Communications, Electrical, SCM Chemicals Fielding S.C. 23/09/96 Cancellation of custom Concluded
Electronics, Energy, C286/1996 11/02/97 and practice
Information, Postal,
Plumbing and Allied
Workers Union
Communications, Electrical, ERG Group of companies Fielding S.C. 06/12/96 Introduction of shift Discontinued
Electronics, Energy, C381/1996 work
Information, Postal,
Plumbing and Allied
Workers Union
Communications, Electrical, Nilsen Electric (WA) Pty Ltd Coleman C.C. 06/12/96 Strike action Concluded
Electronics, Energy, C383/1996
Information, Postal,
Plumbing and Allied
Workers Union
Communications, Electrical, Worsley Alumina Pty Ltd Fielding S.C. 20/12/96 Unfair dismissal Concluded
Electronics, Energy, and Others C386/1996
Information, Postal,
Plumbing and Allied
Workers Union
Communications, Electrical, Loram Pty Ltd Fielding S.C. N/A Standdown without pay Concluded
Electronics, Energy, C31/1997
Information, Postal,
Plumbing and Allied
Workers Union
Communications, Electrical, Seme Electrical Engineering Fielding S.C. N/A Details of disbursement Discontinued
Electronics, Energy, Company C55/1997 of payments on wage-slips
Information, Postal,
Plumbing and Allied
Workers Union
Communications, Electrical, Western Australian Scott C. 25/10/96 Forcing employees Concluded
Electronics, Energy, Government Railways C276/1996 to take accrued
Information, Postal, Commission annual leave
Plumbing and Allied
Workers Union and
Another
Communications, Electrical, Western Australian Scott C. 09/10/96 Discovery of Discontinued
Electronics, Energy, Government Railways C309/1996 Documents
Information, Postal, Commission
Plumbing and Allied
Workers Union
Communications, Electrical, Everett-Smith & Co P/L Scott C. 29/10/96 Industrial Action Concluded
Electronics, Energy, C334/1996 30/10/96
Information, Postal, 31/10/96
Plumbing and Allied
Workers Union
Communications, Electrical, Everett-Smith & Co P/L Scott C. 05/02/97 Industrial Action Concluded
Electronics, Energy, C25/1997
Information, Postal,
Plumbing and Allied
Workers Union
Communications, Electrical, Western Australian Scott C. N/A Long Service Leave Concluded
Electronics, Energy, Government Railways C77/1997
Information, Postal, Commission
Plumbing and Allied
Workers Union
Construction, Mining, Masters Dairy Limited Fielding S.C. 28/01/97 Scope of a Boiler Discontinued
Energy, Timberyards, C332/1996 Attendant’s Duties
Sawmills and Wood-
workers Union
Construction, Mining, Hamersley Iron Pty Ltd Beech C. N/A Rail Roster Referred
Energy, Timberyards, C34/1997
Sawmills and Wood-
workers Union
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 PARTIES        NUMBER -     DATE        MATTER RESULT
COMMISSIONER

Forest Products, Furnishing Wesfi Scott C. 10/10/96 Industrial Action Concluded
and Allied Industries C317/1996 14/11/96
Industrial Union 25/11/96

02/12/96
06/12/96
13/12/96
19/12/96

Hospital Salaried Activ Foundation Inc Beech C. 18/10/96 Action of Demotion Concluded
Officers Association C311/1996
Independent Schools Congregation of Presentation Beech C. N/A Unfair Dismissal Discontinued
Salaried Officers’ Sisters WA Incorporated t/a C392/1996
Association Iona Presentation College
Independent Schools The Governing Committee, Beech C. 13/03/97 Unfair Dismissal Referred
Salaried Officers’ Culunga Aboriginal C393/1996
Association Community Schools C394/1996
Independent Schools John Septimus Roe Anglican Beech C. N/A Unfair Dismissal Discontinued
Salaried Officers’ School C395/1996
Association
John Clement Bowman R S Logie & Sons Beech C. N/A Long Service Leave Discontinued

C88/1997 Entitlements
Liquor, Hospitality and Laverton Sports Club (Inc) Fielding S.C. 23/08/96 Terms and Conditions Concluded
Miscellaneous Workers C240/1996 of Employment
Union
Liquor, Hospitality and Swanleigh Beech C. 11/04/96 Incorrect payment Concluded
Miscellaneous Workers C88/1996 14/06/96 of wages and change
Union to shift and rosters
Liquor, Hospitality and Laverton Sports Club (Inc) Beech C. N/A Contract of Employment Discontinued
Miscellaneous Workers C241/1996
Union
Liquor, Hospitality and Reid Protective Services Beech C. 16/09/96 Dismissal Concluded
Miscellaneous Workers C273/1996
Union
Liquor, Hospitality and George Weston P/L t/a Beech C. 13/12/96 Rate of Pay Concluded
Miscellaneous Workers Tip Top Bakery C390/1996
Union
Liquor, Hospitality and The Director General, Beech C. 05/02/97 Reduction of hours Concluded
Miscellaneous Workers Eduction Department C18/1997
Union
Liquor, Hospitality and The Director General, Beech C. N/A Redeployee cleaner Discontinued
Miscellaneous Workers Eduction Department of WA C47/1997
Union
Meat Industry Employees Geraldton Meat Exports Fielding S.C. 04/11/96 Industrial Action Concluded
Union Pty Ltd C336/1996
Meat Industry Employees GEP Pty Ltd T/F The GEP Fielding S.C. 19/11/96 Dismissal Concluded
Union Unit Trust t/a “GEP C351/1996

Wholesale Meats”
Meat Industry Employees Metro Meat International Fielding S.C. 16/01/97 Tally reduction Concluded
Union C12/1997 20/01/97
Meat Industry Employees Charlie Carters Pty Ltd Fielding S.C. 24/02/97 Alleged unfair dismissal Referred
Union C39/1997
Meat Industry Employees Meat & Allied Trades Beech C. 22/7/96 Trial working period Granted
Union Federation C217/1996 22/8/96
Meat Industry Employees Buxton Meats (1993) Pty Ltd Fielding S.C. 09/12/96 Contractual arrangements Concluded
Union C370/1996 11/02/97
Meat Industry Employees Metro Meat International Fielding S.C. 11/02/97 Warning letters to two Concluded
Union (Linley Valley Division) C29/1997 employees
Municipal, Administrative, Support, Information, Scott C. 07/06/96 Suspension of Concluded
Clerical and Services Union Education, Referral C158/1996 employees

Association Inc
Municipal, Administrative, W.A. Locomotive Engine Scott C. 29/01/97 Non Payment of Wages Concluded
Clerical and Services Union Drivers’ Firemen & Cleaners C15/1997

Union
Municipal, Administrative, W.A. Locomotive Engine Scott C. 06/03/97 Termination of a worker Concluded
Clerical and Services Union Drivers’ Firemen & Cleaners C67/1997 13/03/97

Union
Peterson J. Warren Blackwood Health Scott C. N/A Pro Rata Long Concluded

Service C305/1996 Service Leave
Plumbers and Gasfitters Burswood Resort Beech C. 02/01/97 Enrolment of Referred
Employees’ Union (Management) Limited C409/1996 Employees
Transport Workers’ Union Millers Homebake Scott C. 20/01/97 Unfair dismissal Referred

C5/1997
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CORRECTIONS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Bassendean Town Council and Others

No. 1633 of 1996.

Child Care (Subsidised Centres) Award.

CHIEF COMMISSIONER W.S. COLEMAN.

27 February 1997.

Correcting Order.
WHEREAS an error occurred in the issuance of the above
Order dated 20 February 1997, the following correction is
made—

1. Delete instruction (1) of the Order and replace with
the following:

1. Clause 2.—Arrangement: After Clause 27.—
Classification Definitions and Skill
Descriptors insert the following number and
name:

28. Supported Wage System
(Sgd.) W.S. COLEMAN,

[L.S.] Chief Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Federated Liquor and Allied Industries Employees’ Union of
Australia, Western Australian Branch, Union of Workers

and

Sheraton Perth Hotel and Others.

No. 1779 of 1996.

Hotel and Tavern Workers’ Award, 1978.

COMMISSIONER J.F. GREGOR .

6 March 1997.

Correcting Order.
WHEREAS on the 4 February 1997 the Commission pursu-
ant to the powers conferred in it under the Industrial Relations
Act, 1979, issued an order that the Hotel and Tavern Workers’
Award 1978 be varied in accordance with the schedule which
had been submitted by the parties; and

WHEREAS on the 27 February 1997 the Commission was
advised by the agent for the respondent that an error appeared
in the schedule to the order at item 4 which replaces the exist-
ing clause 21.—Wages of the award with a revised clause in
particular the error is in paragraph (a) of subclause 21(2). The
substance of the error is that the new paragraph alters the en-
titlement for service pay so that it is now to apply to all
employees whereas previously it applied to only full time em-
ployees (other than Apprentices); and

WHEREAS the Commission was advised in the correspond-
ence that although the provision which appears in the
Commission’s order was part of the Union’s original applica-
tion, the agreement between the parties for the purposes of the
consent hearing solely related to increasing wage rates and the
money amounts for various allowances and that the parties
overlooked the need to amend the application to reflect that
agreement; and

WHEREAS the Commission is advised by the parties that
they seek that the introductory words in paragraph (a) of

subclause 21(2) be deleted and that the following introductory
words be inserted:

“In addition to the wage rates prescribed in subclause
(1) hereof, all workers (other than Apprentices) employed
on a full time basis, shall be paid Service Pay at the fol-
lowing rates.”

NOW THEREFORE the Commission pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979,
hereby order:

THAT the introductory words in paragraph (a) of
subclause 21(2) of order 1779 of 1996 published on the 4
February 1997 be deleted and the following introductory
words be inserted:

“In addition to the wage rates prescribed in subclause
(1) hereof, all workers (other than Apprentices) em-
ployed on a full time basis, shall be paid Service Pay
at the following rates.”

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

PROCEDURAL DIRECTIONS
AND ORDERS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Mr G M Hunt
and

Shirich Nominees Pty Ltd, Caltex Phoenix Park
No. 1231 of 1996.

COMMISSIONER J F GREGOR.
25 March 1997.

Order.
WHEREAS on the 5 September 1996 Gavyn Michael Hunt
applied to the Commission for an order pursuant to Section 29
of the Industrial Relations Act, 1979 arising from the circum-
stances surrounding the termination of his employment contract
by Shirich Nominees Pty Ltd; and

WHEREAS on the 27 February 1997 the Commission con-
ducted a conference of the parties pursuant to Section 32 of
the Industrial Relations Act, 1979; and

WHEREAS at that conference Mr C Clifton of counsel, who
appeared on behalf of the applicant and Mr B Wheatley of
counsel, who appeared on behalf of the respondent agreed to
exchange all relevant materials and documentation; and

WHEREAS at the said conference the Commission told the
parties that they should exchange all documents relevant to
the matter and that in view of consent to supply the documen-
tation no order would issue for the time being; and

WHEREAS on the 24 March 1997 the solicitor for the re-
spondent advised the Commission that there had been no or
no sufficient discovery of the following matters

1. documents or particulars of the applicant’s attempts
to obtain employment prior to 2 December 1996;

2. documents or particulars of the 3 weeks employment
obtained by the applicant between 25 August 1996
and 2 December 1996;

3. documents relating to the applicant’s current employ-
ment;

4. copies of the applicant’s group certificates for the
financial years ending 30 June 1994, 30 June 1995
and 30 June 1996 (including those from Caltex
O’Connor where the applicant was employed in Janu-
ary and February 1996); and

WHEREAS on 24 March 1997 the solicitor for the respond-
ent advised the Commission that the respondent seeks orders
in the terms of paragraphs 1-4 in the citation above; and
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WHEREAS the Commission has decided that the applicant
should provide a copy of all documentations which are or have
been in its possession, custody or power relating to the four
matters mentioned in the proceeding citation;

NOW THEREFORE pursuant to the powers contained in
Section 27 of the Industrial Relations Act, 1979 the Commis-
sion hereby orders:

THAT Gavyn Michael Hunt shall make and serve upon
the respondent Shirich Nominees Pty Ltd by 1 April 1997
all documents which are or have been in his possession,
custody or power relating to
1. documents or particulars of the applicant’s attempts

to obtain employment prior to 2 December 1996;
2. documents or particulars of the 3 weeks employment

obtained by the applicant between 25 August 1996
and 2 December 1996;

3. documents relating to the applicant’s current employ-
ment; and

4. copies of the applicant’s group certificates for the
financial years ending 30 June 1994, 30 June 1995
and 30 June 1996 (including those from Caltex
O’Connor where the applicant was employed in Janu-
ary and February 1996).

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Julie Anne Potter

and

Rimutaka Nominees Pty Ltd.

No. 1374 of 1996.

COMMISSIONER J F GREGOR.

24 February 1997.
Order.

WHEREAS on the 2 October 1996 Julie Anne Potter applied
to the Commission for an order pursuant to Section 29 of the
Industrial Relations Act, 1979 arising from the circumstances
surrounding the termination of her employment contract by
Rimutaka Nominees Pty Ltd; and

WHEREAS on the 28 January 1997 the Commission
conducted a conference of the parties pursuant to Section 32
of the Industrial Relations Act, 1979; and

WHEREAS at that conference Mr K Bradbury who appeared
for Rimutaka Nominees Pty Ltd advised Mr M Keogh who
appeared for the applicant that the respondent would exchange
all relevant materials and documentation; and

WHEREAS at the said conference the Commission told the
parties that they should exchange all documents relevant to
the matter and that in view of the consent to supply the
documentation no order would issue for the time being; and

WHEREAS on 14 February 1997 the Commission was
advised by the agent for the applicant that there had been no
discovery of documents and requested that and order issue;
and

WHEREAS the Commission has decided that the respondent
should provide a copy of all documents which are or have
been in its possession, custody or power relating to any matter
concerning the engagement, remuneration and termination of
the applicant’s contract of employment;

NOW THEREFORE, pursuant to the powers contained in
Section 27 of the Industrial Relations Act, 1979, the
Commission hereby orders:

THAT Rimutaka Nominees Pty Ltd make and serve
upon the applicant Julie Anne Potter a copy of all the
documents which are or have been in its possession, cus-
tody or power relating to any matter concerning the

engagement, remuneration and termination of the appli-
cant’s contract of employment within seven (7) days of
the date of this order.

(Sgd.) J. F. GREGOR,    
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kylie Michelle Veasey

and

Co-ordinated Corporation Pty Ltd.

No. 34 of 1997.

SENIOR COMMISSIONER FIELDING.

17 February 1997.
Order.

HAVING heard Mr N.G. Pakes as counsel on behalf of the
Applicant and Mr G. Sunderland a director of the Respondent,
the Commission, being satisfied that Kirsten Lee Tubby is about
to reside out of the State for at least 12 months and that the
evidence of Kirsten Lee Tubby as disclosed in the draft affidavit
lodged in the Commission and served on the Respondent on
or about the 10 February 1997 may be relevant to a proper
determination of these proceedings and that the most
convenient manner of adducing that evidence is by way of
deposition, the Commission pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

(1) THAT Kirsten Lee Tubby be examined on oath be-
fore the Registrar of the Commission at 9.30 am on
Friday 21 February 1997 at The Western Australian
Industrial Relations Commission, National Mutual
Centre, Floor 18, 111 St George’s Terrace Perth.

(Sgd.) G. L. FIELDING,    
[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

William Morice

and

Petersville Industries Limited.

No. 54 of 1997.

COMMISSIONER P E SCOTT.

3 April 1997.
Reasons for Decision.

THE COMMISSIONER: This is an application pursuant to
Section 29(3) of the Industrial Relations Act, 1979 (“the State
Act”) for an extension to the time for filing an application
alleging unfair dismissal and a denial of contractual benefits
pursuant to s29(1) of that Act.

This application was filed on 10 January 1997. The grounds
upon which it is made were stated in that application as being:

“that to give effect to the benefits of Section 29(1) the
Applicant seeks to pursue the claim for unfair dismissal
and denied benefits under the above Act, noting the limi-
tations of a current application U 61709 of 1996 under
the Industrial Relations Act 1988.”

The Respondent objects to the Order sought.
The history of this matter is that the Applicant commenced

employment on 21 August 1995, and his employment was
terminated by the Respondent on 11 November 1996. On about
23 November 1996, the Applicant lodged application no U
61709 of 1996 under s170EA of the Industrial Relations Act
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1988 (“the Commonwealth Act”). On 13 December 1996 a
conciliation conference was convened by the Australian
Industrial Relations Commission. On 31 December 1996, the
claim was referred to the Industrial Relations Court. On 30
January 1997, a directions hearing was conducted in the
Industrial Relations Court, and the hearing was adjourned to
await the outcome of this application.

There is no challenge to the validity of the application made
under s170EA of the Commonwealth Act.

As I understand the Applicant’s case, it is that in accordance
with the decision of Wilcox CJ in Ardino v. Count Financial
Group Pty Ltd (126 ALR 49 at 56) (“Ardino’s Case”) if a
claim of unfair dismissal is not found under the Commonwealth
Act, then there is no jurisdiction to deal with the claim for
contractual benefits. Therefore, if the unfair dismissal
application is unsuccessful, a contractual benefits claim would
need to be argued in this Commission. Further, the Applicant
says that the conditions set out in s29(3) of the State Act are
met and that the Respondent would suffer no prejudice by the
Order as sought being made. Mr Clohessy, for the Applicant,
says that the Applicant’s intention is to seek to discontinue his
application under the Commonwealth Act if the Order is
granted. Mr Clohessy also relies on the decision of the Full
Bench of the Australian Industrial Relations Commission in
M Anastasas v Carillion Kebabs (Print N6839) (“Anastasas’
Case”). I understand him to say that if there is an ambiguity in
s29(3) of the State Act, the Commission should apply the Act
to the benefit of workers, to give effect to parliament’s
intentions. He also says that the Applicant would be
disadvantaged by the matter being dealt with by the Industrial
Relations Court as the cost associated would be significant,
and that this would cause an injustice to the Applicant.

The Respondent says that s29(3) is in discretionary terms,
and requires that the Commission apply the principles
applicable generally to an application for extension of time,
including such matters as the history of proceedings, the
conduct of the parties, the nature of the litigation and the
consequences for the parties of the granting or the refusal of
the application, whether an injustice would be done by not
granting the application, the merits of the application, the public
interest and notion of fairness. It says that an extension is not
there simply for the asking. The Respondent takes a different
view of Ardino’s Case and says that it is only if the unfair
dismissal claim cannot be dealt with on jurisdictional grounds
that the jurisdiction of the Australian Industrial Relations Court
is not attracted for the purposes of contractual benefits claim.
It says that where the same substratum of facts arise in the
latter claim then the matter can be dealt with provided that
there is jurisdiction to deal with the unfair dismissal case.

The Respondent also says that if the Applicant was concerned
that his contractual benefits claim be dealt with together with
the unfair dismissal case, then the unfair dismissal claim could
have been filed in this jurisdiction at the time that it was filed
in the federal jurisdiction.

It also says that if the Applicant had perceived any
disadvantage, limitation or prejudice associated with federal
proceedings, he had the option to file an application in the
state jurisdiction but chose not to do so. The Applicant has
been represented throughout the proceedings by an experienced
industrial advocate.

During the time period concerned, the Respondent says there
has been no change to laws of the federal or state jurisdictions
which would otherwise have justified the application to change
to the state jurisdiction as occurred in Robertson and Kraft
Foods Ltd (77 WAIG 259).

Section 29(3) of the State Act provides that—
(3) The Commission may, on the application of the em-

ployee, extend the time within which a referral may
be made by an employee under subsection (1) (b) (i)
if the Commission is satisfied that —

(a) the dismissal is, at the time of the application
under this subsection, the subject of an appli-
cation under section 170EA of the
Commonwealth Act; and

(b) the extension of time is necessary to ensure a
remedy in respect of the dismissal is available
under this Act.

I respectfully concur the with the views of Lee J in Willcocks
v Makfren Holdings Pty Ltd trading as Circuit Technology
(1995) (61 IR 420 at 427), Beech C. in Graham v Comlec
(WA) Pty Ltd 1996 (76 WAIG 3775 at 3775-3776), and Cawley
C. in Robertson v Kraft Foods Limited (op cit). These are that
the Commission is required by s29(3)(b) to exercise discretion,
and in doing so is to consider all of the circumstances of the
matter as appropriate in dealing with an application to extend
time. It is not an automatic grant to an applicant. The
Commission is to do justice between the parties.

I note the comments of the Full Bench in Anastasas’ Case
(op cit). At page five the Full Bench says:

4. Division 3 of the Pt VIA of the Act is intended to
provide employees with a statutory remedy in the
event of termination. It constitutes, in this respect,
beneficial legislation that should be construed liber-
ally: Grout v. Gunnedah Shire Council (994) 57 IR
243 at 259 per Moore J. On this basis ambiguous
provisions are to be interpreted in a manner favour-
able to those who are to benefit from the legislation:
see R v. Kearney; Ex parte Jurlam (1984) 52 ALR
24 at 28. Hence to the extent that it could be said that
s.170EA(3) is ambiguous we believe that such am-
biguity should be resolved in favour of the appellant
in these proceedings. (page 5)

Section 29(3) of the State Act is to be considered in light of
the comments made by Wilcox CJ, Beech C. and Cawley C.
noted above. I am satisfied that the ambiguity which arises in
s29(3) is to be dealt with by the approach referred to by them,
ie of the application of the normal principles for dealing with
the question of the extension of time. This will remove any
ambiguity and see that justice is done between the parties.

I do not find support for the Applicant’s claim that he would
be required to pursue separately, and in this jurisdiction, his
contractual benefits claim, if his unfair dismissal claim in the
federal jurisdiction is not successful. In Ardino’s Case (op cit)
Wilcox CJ found that Mr Ardino’s claim under s170EA of the
Commonwealth Act was not arguable and the Court lacked
jurisdiction to hear his unfair dismissal claim. The effect of
this was that this did not attract the jurisdiction to deal with
his contract claim. His Honour noted however:

“Section 430 of the Industrial Relations Act gives the court
jurisdiction “in respect of matters not otherwise within
its jurisdiction that are associated with matters in which
the jurisdiction of the Court is invoked”. This jurisdic-
tion extends to claims under non-federal law that arise
out of the same substratum of facts as those said to give
rise to the federal claim committed to the jurisdiction of
the court: see Fencott v Muller (1983) 152 CLR 570; 46
ALR 41 and Stack v Coast Securities (No. 9) Pty Ltd
(1983) 154 CLR 261; 49 ALR 193. It does not matter that
the federal claim may ultimately fail: see Burgundy Royale
Investments Pty Ltd v Westpac Banking Corp (1987) 18
FCR 212; 76 ALR 173. Ordinarily, a contract claim that
arises out of the same substratum of facts as an unlawful
termination claim could be litigated in this court, in reli-
ance on s 430. However, Burgundy Royale indicates that,
for the associated jurisdiction to arise the federal claim
must be bona fide and arguable.” (page 56)

There is no challenge that the Applicant’s claim pursuant to
s170EA of the Commonwealth Act is bona fide or arguable.
There is no challenge to the jurisdiction of Industrial Relations
Court to deal with the claim of unfair dismissal, and no
challenge to the application’s validity. On these bases, there is
nothing before me to suggest that the Applicant, provided his
claim for unfair dismissal is bona fide, arguable, valid and
within jurisdiction, cannot pursue his contract benefits claim
in the Industrial Relations Court even if his unfair dismissal
claim is not successful. They arise from the same substratum
of facts and once the jurisdiction of the Industrial Relations
Court has been attracted for the purposes of dealing with the
unfair dismissal claim, the contract benefits claim is also within
jurisdiction due to the terms of s430 of the Commonwealth
Act.

As to the question of the costs to be incurred by the Applicant
should he pursue his claim in the Australian Industrial Relations
Court, he made his application in the federal jurisdiction before
his advocate Mr Clohessy, became involved. However, it seems
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that, at least as late as 13 December 1996 when the conference
was convened in the Australian Industrial Relations
Commission, the Applicant had the advice of an experienced
advocate. It took a further month for him to file his application
in this jurisdiction, by which time, the matter had already been
referred to the Industrial Relations Court (on 31 December
1996), presumably with his concurrence, if not at his request.
It is fair to assume in the circumstances that the Applicant had
the opportunity to know that costs would be incurred in taking
the matter to the Industrial Relations Court, before it was
referred there. After all of this, he filed his application in this
jurisdiction. By that time, the Respondent had attended to the
matter in the federal jurisdiction and to this date has incurred
costs associated with the conference and directions hearings
in the federal jurisdiction and a conference and hearing in this
jurisdiction.

The Respondent has been put to the expense of participating
in conferences and hearings in two jurisdictions. The federal
jurisdiction proceedings appear to be at a point where
conciliation of the substantive matter has occurred, and the
matter is ready to proceed to hearing. This is not the case in
this jurisdiction, although it must be acknowledged that the
matter would be able to proceed within a reasonable time should
the extension be granted.

It was not argued by the Applicant that since he had filed in
the federal jurisdiction, there have been changes to the way in
which his claim would be dealt with in either jurisdiction. He
does not say that this would mean that he is disadvantaged by
pursuing his claim in the federal jurisdiction due to changes in
legislation.

As the original issue raised by the Applicant as the ground
for his application, being, as I understand it, the perceived
limitations on pursuing both the unfair dismissal and the
contract benefits claims in the federal jurisdiction appears to
be without justification, and as the other issues relating to the
granting of an extension, when weighed in the balance, do not
favour the application, it will be dismissed.

APPEARANCES: Mr R Clohessy for the Applicant
Ms A Mainsbridge (of Counsel) for the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

William Morice

and

Petersville Industries Limited.

No. 54 of 1997.

COMMISSIONER P E SCOTT.

3 April 1997.
Order.

HAVING heard Mr R Clohessy on behalf of the Applicant and
Ms A Mainsbridge (of Counsel) on behalf of the Respondent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders:

THAT this matter be and is hereby dismissed.
(Sgd.) P. E. SCOTT,    

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Ruth Ellis
and

Australian Services Union
No. 117 of 1997.

COMMISSIONER A.R. BEECH.
14 March 1997.

Order.
WHEREAS an application for Shortened Time for Answers
in Application No. 116 of 1997 was filed in the Commission;

AND WHEREAS the parties reached agreement in applica-
tion No. 116 of 1997;

NOW THEREFORE, I the undersigned Commissioner of
the Western Australian Industrial Relations Commission, pur-
suant to the powers conferred on me under the Industrial
Relations Act 1979 hereby order:

THAT this application be discontinued.
(Sgd.) A. R. BEECH,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Michael Desmond McPolin

and

West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers.

No. 480 of 1997.

COMMISSIONER P E SCOTT.

11 March 1997.
Order.

WHEREAS this is an application to shorten the time for a
Notice of Answer and Counter Proposal to be lodged in respect
of Application 479 of 1997, and;

WHEREAS a conference was convened on the 11th day of
March 1997;

NOW THEREFORE the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

THAT West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers file a Notice
of Answer and Counter Proposal in respect of Applica-
tion 479 of 1997 no later than 4.00pm on Friday, the 21st
day of March 1997.

(Sgd.) P. E. SCOTT,    
[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Light Manufacturing Industry Training Council (WA)
Incorporated

and

The Forest Products, Furnishing and Allied Industries
Industrial Union of Workers, WA and Others.

No. 521 of 1997.

Furniture Trades Industry Award
 No. A 6 of 1984.

COMMISSIONER P E SCOTT.

17 March 1997.

Direction.
WHEREAS this is an application to vary the Furniture Trades
Industry Award No. A 6 of 1984 pursuant to section 40 of the
Industrial Relations Act, 1979; and

WHEREAS in accordance with Regulation 12 of the Indus-
trial Relations Commission Regulations 1985, the Applicant
has sought direction with regard to service of the application;

NOW THEREFORE the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

THAT the Applicant effect service of Application 521
of 1997 and Order No. 522 of 1997 on the organisations
named in the following schedule.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.
Barrett Carpet Co. Pty Ltd
Bernie Uyen’s Carpet Service
Decor Interior Carpets
Fremantle Commercial Flooring
Integrity Carpets
Ken Marshall Floorcoverings
Malco Floorcoverings
Masterfloors
Nathans Furniture and Floorcoverings
Northam Carpets
Oeding Floorcoverings
Forest Products, Furnishing and Allied Industries Industrial

Union of Workers, WA

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Light Manufacturing Industry Training Council (WA)
Incorporated

and

The Forest Products, Furnishing and Allied Industries
Industrial Union of Workers, WA and Others.

No. 522 of 1997.

Furniture Trades Industry Award
 No. A 6 of 1984.

COMMISSIONER P E SCOTT.

17 March 1997.
Order.

WHEREAS this is an application for an abridgement of time
in which to file answers in application 521 of 1997 pursuant to
Regulation 78 of the Industrial Relations Act, 1979; and

WHEREAS the Respondents consent to such an Order;

NOW THEREFORE, the Commission pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979
hereby orders—

THAT the Respondents file a Notice of Answer and
Counter Proposal in Application 521 of 1997 no later than
7 days after the date the Applicant serves that Applica-
tion.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Australian Railways Union of Workers, West Australian
Branch

and

West Australian Government Railways Commission
trading as Westrail.

No. 576 of 1997.

COMMISSIONER P E SCOTT.

25 March 1997.
Order.

WHEREAS this is an application to shorten the time for a
Notice of Answer and Counter Proposal to be lodged in respect
of Application 534 of 1997 which was filed in the Commission
and served on the Respondent on the 14th day of March 1997;
and

WHEREAS the Applicant had filed an application for
conference which dealt with a similar matter (C 91 of 1997);
and

WHEREAS at a conference convened on the 21st day of
March 1997 to deal with C 91 of 1997, the Respondent
indicated that it was its intention to offer workplace agreements
containing a provision which dealt with the subject matter
contained within the application to amend the award. It advised
that it was not prepared to engage in further negotiations over
the matter, thereby indicating that it had formed its concluded
view of the issue; and

WHEREAS a conference was convened on the 25th day of
March 1997 to deal with application number 576 of 1997; and

WHEREAS the Commission is satisfied that the issue
requires to be dealt with expeditiously and that the Respondent
has formed its view of the matter; and

WHEREAS the Commission has considered the
Respondent’s objections based on the fact that the application
for shortened time was not filed with the substantive matter as
specified in the Regulations, and further that it needed to consult
with the Department of Productivity and Labour Relations as
to the possible wider implications of application 534 of 1997
for the Public Sector, and in respect of the possibility of it
requiring consideration as a Special Case;

NOW THEREFORE the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

THAT West Australian Government Railways Commis-
sion trading as Westrail file a Notice of Answer and
Counter Proposal in respect of Application 534 of 1997
no later than 4.00pm on Wednesday, the 2nd day of April
1997.

(Sgd.) P. E. SCOTT,    
[L.S.] Commissioner.
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AWARDS/AGREEMENTS—
Consolidation by Registrar—
RESTAURANT, TEAROOM AND CATERING

WORKERS’ AWARD, 1979
No. R 48 of 1978.

PURSUANT to section 93(6) of the Industrial Relations Act
1979 the following award has been consolidated and is pub-
lished hereunder for general information.

Dated at Perth this 25th day of March, 1997
J. CARRIGG,

Registrar.

Restaurant, Tearoom and Catering Workers’ Award, 1979.

1.—TITLE
This Award shall be known as the “Restaurant, Tearoom and

Catering Workers’ Award, 1979” and replaces Awards num-
bered 49 of 1968, as amended, and 18 of 1956, as amended.

1A.—STATEMENT OF PRINCIPLES—AUGUST 1996
It is a condition of this award/industrial agreement that any

variation to its terms on or from the 7th day of August, 1996
including the $8.00 per week Arbitrated Safety Net Adjust-
ments, shall not be made except in compliance with the
Statement of Principles set down by the Commission in the
Reasons for Decision in matters No. 1164 of 1995 and No.
915 of 1996.

2.—ARRANGEMENT
1. Title

1A. Statement of Principles—August 1996
2. Arrangement
3. Area
4. Scope
5. Term
6. Definitions
7. Contract of Service
8. Hours
9. Additional Rates for Ordinary Hours

10. Overtime
11. Casual Employees
12. Part-Time Employees
13. Meal Breaks
14. Meal Money
15. Sick Leave
16. Bereavement Leave
17. Holidays
18. Annual Leave
19. Long Service Leave
20. Payment of Wages
21. Wages

21A. Minimum Wage—Adult Males and Females
22. Junior Workers
23. Apprentices
24. Bar Work
25. Higher Duties
26. Uniforms and Laundering
27. Protective Clothing
28. Workers’ Equipment
29. Limitation of Work
30. Board and/or Lodging
31. Travelling Facilities
32. Record
33. Roster
34. Change and Rest Rooms
35. First Aid Kit
36. Posting of Award and Union Notices
37. Superannuation
38. Australian Traineeship System
39. Under-Rate Workers
40. Prohibition of Contracting out of Award
41. Breakdowns
42. Location Allowance
43. Maternity Leave
44. Trainees
45. Enterprise Flexibility

Appendix—Resolution of Disputes Requirement
Schedule A—Named Union Party
Schedule B—Respondents
Appendix—S.49B—Inspection Of Records Require-
ments

3.—AREA
This Award shall have effect throughout the State of West-

ern Australia.

4.—SCOPE
This Award shall apply to all workers employed in the callings

described in Clause 21 of this award, in Restaurants and/or
Tearooms and/or Catering Establishments and/or by Catering
Contractors, as defined in Clause 6 of this Award.

5.—TERM
The term of this Award shall be for a period of one year as

from the beginning of the first pay period commencing on or
after the date hereof.

6.—DEFINITIONS
(1) “Restaurant and/or Tearoom” shall mean any meal room,

dining room, grill room, coffee shop, tea shop, oyster shop,
fish cafe, cafeteria or hamburger shop and includes any place,
building, or part thereof, stand, stall, tent, vehicle or boat in or
from which food is sold or served for consumption on the
premises and also includes any establishment or place where
food is prepared and/or cooked to be sold or served for con-
sumption elsewhere.

(2) (a) “Catering establishment” shall mean any building or
place where meals and/or light refreshments and/or drinks are
served and provided for weddings, parties, dances, social func-
tions, theatres, festivals, fairs, exhibition buildings, cultural
centres, convention centres, entertainment centres, racecourses,
showgrounds, sporting grounds, and the like.

(b) “Catering Contractor” shall mean any person, firm, com-
pany or corporation carrying on business as a Catering
Contractor in the provision of catering and ancilliary services
for any social, commercial, industrial or other purpose or func-
tion.

(3) (a) “Bar Attendant—category 1” shall mean a worker
over the age of 18 years who serves liquor for sale from be-
hind a bar counter, and shall include a worker employed in the
sale of liquor from a bottle department.

(b) “Bar Attendant—category 2” shall mean a worker over
the age of 18 years who in addition to performing the normal
duties of a “Bar Attendant—category 1”, as defined in para-
graph (a) hereof, shall be required by the employer to have a
knowledge of the preparation and/or mixing of drinks and
where necessary carry out such duties.

(4) “Chef” shall mean a worker who is a “Qualified Cook”,
(as defined in subclause (5) hereof), and who is appointed as
such by his employer.

(5) “Qualified Cook” shall mean a worker who has com-
pleted and can produce appropriate documentary evidence to
his or her employer to the effect that he or she has successfully
completed an apprenticeship in cooking at an approved or rec-
ognised school or college, or who can provide documentary
evidence of having served at least six years in Her Majesty’s
Armed Forces in the classification of cook.

(6) “Cook Employed Alone” shall mean a worker who is
employed when no other cook is employed during his or her
shift.

(7) “Cashier” shall mean a worker who is principally en-
gaged upon receiving monies in a dining room or restaurant
area.

(8) “Head Waiter/Waitress, Head Steward/Stewardess” shall
mean a worker who is required by the employer to be in charge
of other Waiters, Waitresses, Stewards or Stewardesses.

(9) “Spread of Shift” shall mean the time which elapses from
the worker’s actual starting time to the worker’s actual finish-
ing time on each work period.

(10) “Late Night Trading” shall mean that period of trading
as allowed by the Retail Trading Hours Act 1988 between the
hours of 6.00pm and 9.00pm.

(11) “Non-working Day” shall mean any day upon which a
worker, pursuant to the terms of the contract of employment,
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is not available to the employer for the purposes of rostering
the ordinary hours of work.

(12) “Rostered Day Off” shall mean any day (other than a
“Non-working Day” as defined) upon which a worker is not
rostered to work any ordinary hours of work: provided that a
worker’s rostered day off shall be a period of 24 hours com-
mencing from the completion of an ordinary hours work period.

7.—CONTRACT OF SERVICE
(1) Except for a casual worker, the contract of service shall

be terminable in accordance with the following provisions:
(a) In the first year of continuous service—by the giv-

ing of one day’s notice on either side or the payment
or forfeiture, as the case may be, of one day’s pay.

(b) In the second year of continuous service—by the
giving of one week’s notice on either side or the pay-
ment or forfeiture, as the case may be, of one week’s
pay.

(c) In the third and succeeding years of continuous serv-
ice—by the giving of two week’s notice on either
side or the payment or forfeiture, as the case may be,
of two week’s pay.

(d) Notwithstanding any other provisions of this
subclause, the employer and the employee may mu-
tually agree to accept a shorter notice period, or
payment or forfeiture, as the case may be, in lieu
thereof.

(2) For the purposes of this clause the term “one day’s no-
tice” shall mean notice to terminate employment at the end of
the worker’s shift on the following working day. In the case of
subclauses (1)(b) and (c) the notice period shall commence to
operate on and from the date it is given, provided the notice is
given prior to the commencement of the ordinary hours work
period on that day. The term “one day’s pay” shall mean seven
hours and thirty six minutes (7.6 hours) wages paid at the or-
dinary hourly rate, provided that in the case of a part-time
worker, the ordinary hourly rate shall be calculated on the
number of hours that the worker would have normally worked.

(3) Notwithstanding the provisions of this clause, an em-
ployer may dismiss a worker for misconduct, in which case,
the worker shall be paid all wages due up to the time of dis-
missal.

(4) It shall be a term of employment that the employer may
direct a worker to carry out such duties as are within the limits
of the worker’s skill, competence and training.

8.—HOURS
(1) (a) Subject to this clause and except as provided else-

where in this award, the ordinary hours of work shall be 76
per fortnight.

(b) The ordinary hours of work shall be exclusive of meal
breaks and be so rostered that a worker shall not be required to
commence work on more than ten days in each fortnight.

(c) Each ordinary hours work period shall not be less than
four nor more than ten ordinary hours, and shall be worked
within a spread of shift not exceeding 12 hours. Provided that
no worker shall be rostered to work less than three hours con-
secutively exclusive of meal breaks.

(d) Where an ordinary hours work period commences prior
to midnight on any day, that work period shall be deemed to
have been worked on the day upon which the ordinary hours
work period commenced. Provided, however, that the worker
shall be paid the appropriate additional rates provided in Clause
9.—Additional Rates for Ordinary Hours or Clause 17.—Holi-
days according to the actual hours worked in that work period.

(2) (a) The employer shall have the right to roster the ordi-
nary hours of work for each worker according to the needs of
the business, but the employer shall, in the following circum-
stances, seek the agreement of each worker:

(i) where the work is to be rostered over more than seven
consecutive work periods; or

(ii) where the proposed rostered hours of work include
work periods exceeding eight ordinary hours work.

(b) Rostered days off shall be so arranged that, in circum-
stances where a worker’s work roster includes work periods
where more than eight ordinary hours are regularly worked,
two of such days shall be consecutive.

9.—ADDITIONAL RATES FOR ORDINARY HOURS
(1) An employee who is required to work any ordinary hours

prior to 7.00 am or after and 7.00 pm on any day Monday to
Friday, both inclusive, shall be paid at the rate of an extra
$1.12 per hour for each such hour, or part thereof worked.
Provided that any employee who works the majority of his/
her ordinary hours between midnight and 7.00 am shall be
paid $1.17 per hour extra for each such hour, or part thereof
worked.

(2) All time worked during the ordinary hours of work on
Saturdays and Sundays shall be paid for at the rate of time and
a half.

(3) An employee who is required to work any of his/her
ordinary hours on any day in more than one period of employ-
ment, other than for meal breaks as prescribed in accordance
with the provisions of Clause 13.—Meal Breaks of this Award,
shall be paid an allowance of $1.85 per day, for such broken
work period worked.

(4) The provisions of subclauses (1) and (2) hereof shall not
apply to any work performed on a holiday and to which the
provisions of subclause (2) of Clause 17.—Holidays are ap-
plicable.

(5) The provisions of this clause shall not apply to casual
employees.

10.—OVERTIME
(1) Overtime shall mean all work performed outside of the

rostered ordinary hours of work or outside the daily spread of
shift.

(2) All overtime worked between Monday to Friday, both
inclusive, shall be paid for at the rate of time and a half for the
first two hours and double time thereafter. All overtime worked
on a Saturday or Sunday, shall be paid for at the rate of double
time.

(3) A worker recalled to work overtime after leaving the
employer’s work establishment shall be paid for at least three
hours at the appropriate rate.

(4) When overtime work is necessary it shall, wherever rea-
sonably practicable, be so arranged that a worker has at least
eight consecutive hours off duty between successive work
periods. A worker (other than a casual) who works so much
overtime between the termination of one ordinary hours work
period and the commencement of the next ordinary hours work
period that he has not had at least eight consecutive hours off
duty between those times shall, subject to this paragraph, be
released after completion of such overtime until he has had
eight consecutive hours off duty without loss of pay for ordi-
nary working time occurring during such absence. If on the
instructions of the employer, the worker resumes or continues
work without having had such eight consecutive hours off duty
he shall be paid at double rates until he is released from duty
for such period and he shall then be entitled to be absent until
he has eight consecutive hours off duty without loss of pay for
ordinary working time occurring during such absence.

(5) In computing overtime each day shall stand alone but—
(a) when a worker works overtime which continues be-

yond midnight on any day, the time worked after
midnight shall be deemed to be part of the previous
day’s work for the purpose of this clause; or

(b) when a worker works overtime continuous with an
ordinary hours work period to which the provisions
of subclause (1)(d) of Clause 8.—Hours applies, such
overtime work shall be paid for at the overtime rate
appropriate for the day upon which the overtime work
is actually performed.

(6) (a) By agreement between the employer and a worker,
time off during ordinary hours shall be granted instead of pay-
ment of overtime pursuant to the provisions of this clause,
Such time off shall be calculated in accordance with subclause
(2) of this clause.

(b) Subject to paragraph (c) of this subclause, all time ac-
crued in accordance with paragraph (a) of this subclause shall
be taken within eight weeks of it being accrued at a time agreed
between the employer and the worker when the agreement is
made.

(c) Where such time off in lieu is not taken in accordance
with paragraph (b) it shall, be agreement between the employer
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and the worker, be taken in conjunction with a future period of
annual leave or the employer shall discharge his obligation to
provide time off in lieu by making payment for the accrued
time off when the worker’s wages are paid at the end of the
next pay period.

(d) Upon termination of a worker’s service with an employer,
the worker shall be paid for all accrued time off which re-
mains owing to the worker at the date of termination.

(7) Notwithstanding anything contained in this Award:
(a) An employer may require any worker to work rea-

sonable overtime at overtime rates and such worker
shall work overtime in accordance with such require-
ment.

(b) No organisation, party to this award or worker or
workers covered by this award, shall in any way,
whether directly or indirectly, be a party to or con-
cerned in any ban, limitation or restriction upon the
working of overtime in accordance with the require-
ments of this clause.

11.—CASUAL EMPLOYEES
(1) A casual employee shall mean an employee engaged and

paid as such, and whose employment may be terminated by
the giving of one hour’s notice on either side, or the payment
or forfeiture, as the case may be, of one hour’s pay.

(2) Casual employees shall not be engaged for less than two
consecutive hours per time.

(3) A casual employee shall be paid only the following hourly
wage rates for any work performed:

Days
Other than Holidays
Holidays

$ $
CLASSIFICATIONS
(total wage per hour):

(1) Chef 13.78 22.55
(2) Qualified Cook 12.81 20.93
(3) Cook Employed Alone 12.24 19.98
(4) Breakfast and/or

 Other Cooks 12.11 19.77
(5) Bar Attendant—

Category 1 12.22 19.95
(6) Bar Attendant—

Category 2 12.46 20.34
(7) Head Waiter/Waitress 12.81 20.93
(8) Head Steward/Stewardess 12.81 20.93
(9) Hostess 12.81 20.93

(10) Waiter/Waitress 11.95 19.49
(11) Steward/Stewardess 11.95 19.49
(12) Cashier 12.22 19.95
(13) Counterhand 11.95 19.49
(14) Kitchenhand 11.83 19.30
(15) Laundress 11.83 19.30
(16) Cleaner 11.83 19.30
(17) Yardman 11.83 19.30
(18) General Hand 11.83 19.30

The rates of pay in this award include three arbitrated safety
net adjustments totalling $24.00 per week (63 cents per hour)
available under the Arbitrated Safety Net Adjustment Princi-
ple pursuant to either the December 1993 State Wage Decision,
the December 1994 State Wage Decision and the March 1996
State Wage Decision. The first, second and third $8.00 per
week (21 cents per hour) arbitrated safety net adjustments may
be offset to the extent of any wage increase payable since 1
November 1991 pursuant to enterprise agreements or consent
awards or award variations to give effect to enterprise agree-
ments, insofar as that wage increase or part of it has not
previously been used to offset an arbitrated safety net adjust-
ment. Increases made under previous State Wage Case
Principles or under the current Statement of Principles, ex-
cepting those resulting from enterprise agreements, are not to
be used to offset arbitrated safety adjustments.

(4) (a) The working time for a casual employee on an out-
side job shall count from the time appointed for their attendance
at the job until they are discharged. Fares to and from the place
of engagement and the job shall be paid by the employer.

(b) The wages payable to a casual employee on an outside
job, shall be handed to the employee immediately on comple-
tion of the engagement or if impracticable shall be forwarded
to the employee within 48 hours of completion of the pay week
in which such employee was employed.

12.—PART-TIME WORKERS
(1) A part-time worker shall mean a worker who, subject to

the provisions of Clause 8.—Hours, regularly works no less
than twenty ordinary hours per fortnight nor less than three
hours per work period.

(2) A part-time worker shall receive payment for wages,
annual leave, holidays, bereavement leave, and sick leave on a
pro-rata basis in the same proportion as the number of hours
worked each fortnight bears to seventy-six hours.

(3) Notwithstanding any other provision of this award, the
employer and the worker may, by agreement, increase the or-
dinary hours to be worked in any particular pay period to a
maximum of seventy-six ordinary hours. Such extra hours shall
be paid for at ordinary rates of pay.

13.—MEAL BREAKS
(1) Every worker shall be entitled to a meal break of not less

than one half hour nor more than one hour after not more than
six hours of work.

Where it is not possible for the employer to grant a meal
break on any day, the said meal break shall be treated as time
worked and the worker shall be paid at the rate applicable to
the worker at the time such meal break is due, plus fifty per
cent of the prescribed ordinary hourly rate applying to such
worker, until such time as the worker is released for a meal.

(2) In addition to a break for a meal, there may be one other
break of at least one hour during each shift. Such break may
be taken in conjunction with the meal break.

14.—MEAL MONEY
Any employee who is required to work overtime for two

hours or more on any day, without being notified on the previ-
ous day or earlier, that he or she will be so required to work
such overtime, will either be supplied with a substantial meal
by the employer or be paid $6.90 meal money.

15.—SICK LEAVE
(1) (a) A worker who is unable to attend or remain at his

place of employment during the ordinary hours of work by
reason of personal ill health or injury shall be entitled to pay-
ment during such absence in accordance with the following
provisions.

(b) Entitlement to payment shall accrue at the rate of 6 1/3
hours pay for each completed month of service with the em-
ployer.

(c) If in the first or successive years of service with the em-
ployer a worker is absent on the ground of personal ill health
or injury for a period longer than his entitlement to paid sick
leave, payment may be adjusted at the end of that year of serv-
ice, or at the time the worker’s services terminate, if before
the end of that year of service, to the extent that the worker
has become entitled to further paid sick leave during that year
of service.

(2) The unused portions of the entitlement to paid sick leave
in any one year shall accumulate from year to year and subject
to this clause may be claimed by the worker if the absence by
reason of personal ill health or injury exceeds the period for
which entitlement has accrued during the year at the time of
the absence. Provided that a worker shall not be entitled to
claim payment for any period exceeding ten weeks in any one
year of service.

(3) To be entitled to payment in accordance with this clause
the worker shall as soon as reasonably practicable advise the
employer of his inability to attend for work, the nature of his
illness or injury and the estimated duration of the absence.
Provided that such advice, other than in extraordinary circum-
stances shall be given to the employer within 2 hours of the
commencement of the absence.
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(4) The provisions of this clause do not apply to a worker
who fails to produce a certificate from a medical practitioner
dated at the time of the absence or who fails to supply such
other proof of the illness or injury as the employer may rea-
sonably require provided that the worker shall not be required
to produce a certificate from a medical practitioner with re-
spect to absences of two days or less unless after two such
absences in any year of service the employer requests in writ-
ing that the next and subsequent absences in that year if any,
shall be accompanied by such certificate.

(5) (a) Subject to the provisions of this subclause, the provi-
sions of this clause apply to a worker who suffers personal ill
health or injury during the time when he is absent on annual
leave and a worker may apply for and the employer shall grant
paid sick leave in place of paid annual leave.

(b) Application for replacement shall be made within seven
days of resuming work and then only if the worker was con-
fined to his place of residence or a hospital as a result of his
personal ill health or injury for a period of seven consecutive
days or more and he produces a certificate from a registered
medical practitioner that he was so confined. Provided that
the provisions of this paragraph do not relieve the worker of
the obligation to advise the employer in accordance with
subclause (3) of this clause if he is unable to attend for work
on the working day next following his annual leave.

(c) Replacement of paid annual leave by paid sick leave shall
not exceed the period of paid sick leave to which the worker
was entitled at the time he proceeded on annual leave and shall
not be made with respect to fractions of a day.

(d) Where paid sick leave has been granted by the employer
in accordance with paragraphs (a), (b) and (c) of this subclause,
that portion of the annual leave equivalent to the paid sick
leave is hereby replaced by the paid sick leave and the re-
placed annual leave may be taken at another time mutually
agreed to by the employer and the worker or, failing agree-
ment, shall be added to the worker’s next period of annual
leave or, if termination occurs before then, be paid for in ac-
cordance with the provisions of Clause 18.—Annual Leave.

(e) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken
provided that the annual leave loading prescribed in Clause
18.—Annual Leave shall be deemed to have been paid with
respect to the replaced annual leave.

(6) Where a business has been transmitted from one em-
ployer to another and the worker’s service has been deemed
continuous in accordance with subclause (3) of Clause 2 of
the Long Service Leave provisions published in volume 59 of
the Western Australian Industrial Gazette at pages 1-6, the paid
sick leave standing to the credit of the worker at the date of
transmission from service with the transmittor shall stand to
the credit of the worker at the commencement of service with
the transmittee and may be claimed in accordance with the
provisions of this clause.

(7) The provisions of this clause with respect to payment do
not apply to workers who are entitled to payment under the
Workers’ Compensation Act nor to workers whose injury or
illness is the result of the worker’s own misconduct.

(8) The provisions of this clause shall not apply to a casual
worker.

16.—BEREAVEMENT LEAVE
(1) A worker shall, on the death within Australia of a wife,

husband, de-facto wife, or de-facto husband, father,
father-in-law, mother, mother-in-law, brother, sister, child or
stepchild or grandparent, be entitled on notice to leave up to
and including the day of the funeral of such relation, and such
leave shall be without deduction of pay for a period not ex-
ceeding the number of ordinary hours that would have been
worked by the worker in two work periods rostered to be
worked on the day of and the day preceding the funeral. Proof
of such death shall be furnished by the worker to the satisfac-
tion of the employer if he so requests.

(2) The provisions of this clause shall have no effect while
the period of entitlement to leave coincides with any other
period of leave that may be due to the worker concerned.

(3) The provisions of this clause shall not apply to a casual
worker.

17.—HOLIDAYS
(1) (a) Subject to any other provisions of this award, the

following days or the days observed in lieu shall be observed
as holidays without deduction of pay: New Year’s Day, Aus-
tralia Day, Labour Day, Good Friday, Easter Monday, Anzac
Day, State Foundation Day, Sovereign’s Birthday, Christmas
Day and Boxing Day. Provided that another day may be taken
as a holiday by arrangement between the parties in lieu of any
of the days named in this subclause.

(b) When any of the days mentioned in paragraph (a) hereof
falls on a worker’s rostered day off the holiday shall be ob-
served on the next rostered working day. In this case the
substituted day shall be a holiday without deduction of pay
and the day for which it is substituted shall not be a holiday.

(2) (a) All work on any such holiday shall be paid for at the
rate of double time and a half, with a minimum payment as for
four hours work.

(b) The minimum payment of four hours work provided by
paragraph (a) of this subclause, shall not apply in the case of a
worker who, having commenced an ordinary hours work pe-
riod on the day preceding the holiday, works less than four
hours on that holiday.

(c) The employer may discharge the obligation to make pay-
ment, in accordance with paragraph (a) of this subclause, by
paying the worker at the rate of ordinary time for each hour
worked and allowing the worker to be rostered off duty in
ordinary hours, without deduction of pay, for a period equal to
the number of hours worked on the holiday multiplied by time
and a half. Subject to paragraph (d) such rostered time off
shall be taken within eight weeks of the date of accrual at a
time agreed between the employer and the worker.

(d) Where such time off in lieu is not taken in accordance
with paragraph (c) it shall, by agreement between the employer
and the worker, be taken in conjunction with a future period of
annual leave or the employer shall discharge his obligation to
provide time off in lieu by making payment for the accrued
time off when the worker’s wages are paid at the end of the
next pay period.

(e) Upon termination of a worker’s service with an employer,
the worker shall be paid for all accrued time off which re-
mains owing to the worker at the date of termination.

(3) Where—
(a) a day is proclaimed as a Public Holiday or as a Pub-

lic half-holiday under Section 7 of the Public and
Bank Holidays Act, 1972; and

(b) that proclamation does not apply throughout the State
or to the metropolitan area of the State.

that day shall be a whole holiday or, as the case may be, a
half-holiday for the purpose of this award within the district
or locality specified in the proclamation.

(4) The provisions of this clause shall not apply to a casual
worker.

18.—ANNUAL LEAVE
(1) (a) Except as hereinafter provided a period of four con-

secutive weeks’ leave with payment of ordinary wages as
prescribed shall be allowed annually to a worker by his em-
ployer and shall be taken annually by the worker after a period
of twelve months’ continuous service with that employer.

(b) Where pursuant to paragraph (3) of subclause (2) of the
Long Service Leave provisions published in Volume 64, West-
ern Australian Industrial Gazette at pages 1-4, the period of
continuous service which a worker has had with the transmittor
(including any such service with any prior transmittor) is
deemed to be service of the worker with the transmittee then
that period of continuous service shall be deemed to be serv-
ice with the transmittee for the purposes of this subclause.

(2) During a period of annual leave a worker shall receive a
loading of 17 1/2 per cent calculated on his ordinary rate of
wage. Provided that where the worker would have received
any additional rates for work performed in ordinary hours, as
prescribed by this award, had he not been on leave during the
relevant period and such additional rates would have entitled
him to a greater amount than the loading of 17 1/2 per cent,
then such additional rates shall be added to his ordinary rate of
wage in lieu of the 17 1/2 per cent loading. Provided further,
that if the additional rates would have entitled him to a lesser
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amount than the loading of 17 1/2 per cent, then such loading
of 17 1/2 per cent shall be added to his ordinary rate of wage
in lieu of the additional rates. The loading prescribed by this
subclause shall not apply to proportionate leave on termina-
tion.

(3) If any prescribed holiday falls within a worker’s period
of annual leave, there shall be added to that period one day
being an ordinary working day for each such holiday observed
as aforesaid.

(4) Any time in respect of which a worker is absent from
work, shall not count for the purpose of determining his right
to annual leave, unless it is an absence during which he is
entitled to claim sick pay or time spent on holidays, annual
leave and long service leave as prescribed by this award, or it
is an absence approved by the employer.

(5) (a) For the purposes of this clause service shall be deemed
to be continuous notwithstanding—

 (i) the transmission of a business where paragraph (b)
of subclause (1) of this clause applies;

 (ii) any absence from work referred to in subclause (4)
of this clause;

(iii) any absence from work on account of personal sick-
ness or accident proof whereof shall be upon the
worker or on account of leave granted by the em-
ployer;

 (iv) any absence with reasonable cause proof whereof
shall be upon the worker but in such a case the worker
shall inform the employer in writing, if practicable,
within seven days of the commencement of such
absence of the nature of the cause.

(b) Any absence from work by reason of any cause not be-
ing a cause specified in paragraph (a) hereof shall not be
deemed to break the continuity of service for the purposes of
this clause unless the employer during the absence or within
fourteen days of the termination of the absence notifies the
worker in writing that such absence will be regarded as hav-
ing broken the continuity of service.

Such notice may be given to a worker by delivering it to him
personally or by posting it to his last known address in which
case it shall be deemed to have reached the worker in due
course of post or, where a number of workers are absent from
work, by posting up of a notification in the employers estab-
lishment.

(c) An absence from duty referred to in this subclause shall
not, except as provided in subclause (4) of this clause, be taken
into account in calculating the period of twelve month’s con-
tinuous service.

(6) (a) In addition to any payment to which a worker may be
entitled under paragraph (b) of this subclause, a worker whose
employment terminates after he has completed a twelve
monthly qualifying period and who has not been allowed the
leave prescribed under this award in respect of that qualifying
period, shall be given payment as prescribed in subclauses (1)
and (2) of this clause in lieu of that leave or, in a case to which
subclause (7) of this clause applies, in lieu of so much of that
leave as has not been allowed unless—

 (i) he has been justifiably dismissed for misconduct; and

(ii) the misconduct for which he has been dismissed oc-
curred prior to the completion of that qualifying
period.

(b) If, after one month’s continuous service in any qualify-
ing twelve monthly period, a worker leaves his employment,
or his employment is terminated by the employer through no
fault of the worker, the worker shall be paid 12 2/3 hours’ pay
at his ordinary rate of wage in respect of each completed month
of continuous service.

(7) With the consent of the employer and the worker, annual
leave may be taken in more than one period provided that one
of these periods shall not be less than two weeks.

(8) By arrangement between the employer and the worker
annual leave may be allowed to accumulate from year to year
but where the leave to which a worker is entitled or any

portion thereof is allowed to accumulate to meet the conven-
ience of the worker the ordinary wage for that leave shall be
the ordinary wage applicable to the worker at the date at which
he became entitled to the leave unless the employer agrees in
writing that the wage be that applicable at the date the leave
commences.

(9) (a) At the request of a worker, and with the consent of
employer, annual leave prescribed by this clause may be given
and taken before the completion of 12 months continuous serv-
ice as prescribed by subclause (1) of this clause.

(b) If the service of worker terminates and the worker has
taken a period of leave in accordance with this subclause and
if the period of leave so taken exceeds that which would be-
come due pursuant to subclause (6) of this clause the worker
shall be liable to pay the amount representing the difference
between the amount received by him/her for the period of leave
taken in accordance with this subclause and the amount that
would have accrued in accordance with subclause (6) of this
clause. The employer may deduct this amount from monies
due to the worker by reason of the other provisions of this
award at the time of termination.

(c) The annual leave loading provided by subclause (2) of
this clause, shall not be payable when annual leave is taken in
advance pursuant to the provisions of this subclause. The load-
ing not paid, for the period of leave taken in advance, shall be
payable to the worker at the end of the first pay period follow-
ing the worker completing the qualifying period of continuous
service provided in subclause (1) of this clause.

(10) The provisions of this clause shall not apply to casual
workers.

19.—LONG SERVICE LEAVE

The Long Service Leave provisions published in Volume 59
of the Western Australian Industrial Gazette at pages 1 to 6,
inclusive, are hereby incorporated in and shall be deemed to
be part of this award.

20.—PAYMENT OF WAGES
(1) (a) The employer may elect to pay workers in cash, by

cheque or by means of a credit transfer to a bank, building
society or credit union account in the name of the employee.
The day that the credit transfer is credited to the worker’s ac-
count shall be deemed to be the date of payment.

(b) Payment shall be made within three trading days from
the last day of the pay period and if in cash or by cheque shall
be made during the worker’s ordinary working hours.

(c) No employer shall change its method of payment to work-
ers without first giving them at least four weeks’ notice of
such change.

(2) (a) The employer shall pay workers weekly or fortnightly
in accordance with subclause (1) of this clause.

(b) The employer shall not change the frequency of pay-
ment to workers without first giving those workers at least
four weeks’ notice of such change.

(c) The method of introducing a fortnightly pay system shall
be by the payment of an additional week’s wages in the last
weekly pay before the change to fortnightly pays to be repaid
by equal fortnightly deductions made from the next and sub-
sequent pays provided the period for repayment shall not be
less than 20 weeks, or some other method agreed upon by the
employer and the worker.

(3) Workers, who are paid by cash or cheque, whose day off
falls on a pay day shall be paid their wages upon request from
the worker to the employer, prior to the worker taking the day
off.

(4) For the purposes of affecting the rostering off of workers
as provided by this award, ordinary wages may be paid either
for the actual hours worked each pay period or an amount
being calculated on the basis of the average of 38 hours per
week.

(5) A worker who lawfully terminates his employment, or is
dismissed for reasons other than misconduct, shall be paid all
wages due to him by the employer on the day of termination
of his employment or as soon as practicable after the date of
termination of his employment.
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21.—WAGES
The following shall be the minimum fortnightly rates of

wages payable to employees covered by this award—
(1) (a) Classifications Base Supple- Arbitrated Total

Rate mentary Safety Net Award
(per payment Adjustments Rate

fortnight) (per (per (per
fortnight) fortnight) fortnight)

$ $ $ $
(1) Chef 771.90 16.00 48.00 835.90
(2) Qualified Cook 719.20 16.00 48.00 783.20
(3) Cook Employed Alone 678.20 16.00 48.00 742.20
(4) Breakfast and/or Other

Cooks 671.50 16.00 48.00 735.50
(5) Bar Attendant—

Category 1 677.20 16.00 48.00 741.20
(6) Bar Attendant—

Category 2 690.00 16.00 48.00 754.00
(7) Head Waiter/Waitress 719.20 16.00 48.00 783.20
(8) Head Steward/Stewardess 719.20 16.00 48.00 783.20
(9) Hostess 719.20 16.00 48.00 783.20

(10) Waiter/Waitress 662.50 16.00 48.00 726.50
(11) Steward/Stewardess 662.50 16.00 48.00 726.50
(12) Cashier 677.20 16.00 48.00 741.20
(13) Counterhand 662.50 16.00 48.00 726.50
(14) Kitchenhand 656.30 16.00 48.00 720.30
(15) Laundress 656.30 16.00 48.00 720.30
(16) Cleaner 656.30 16.00 48.00 720.30
(17) Yardman 656.30 16.00 48.00 720.30
(18) General Hand 656.30 16.00 48.00 720.30

(b) Supplementary Payments
Supplementary payments prescribed in this clause
are in substitution of any overaward payment as de-
fined hereunder which would otherwise have been
paid as at the date of this variation to the award.
“Overaward payment” is defined as the amount
(whether it be termed “Overaward payment”, “at-
tendance bonus”, or any similar term) which an
employee would receive in excess of the “award
wage” for the classification in which such employee
is engaged. Provided that such payment shall exclude
overtime, shift allowance, penalty rates, disability
allowances, fares and travelling time allowance and
any other ancillary payments of a like nature pre-
scribed by this award.

(c) Arbitrated Safety Net Adjustments
The rates of pay in this award include three arbi-
trated safety net adjustments totalling $24.00 per
week available under the Arbitrated Safety Net Ad-
justment Principle pursuant to either the December
1993 State Wage Decision, the December 1994 State
Wage Decision and the March 1996 State Wage De-
cision. The first, second and third $8.00 per week
arbitrated safety net adjustments may be offset to
the extent of any wage increase payable since 1 No-
vember 1991 pursuant to enterprise agreements or
consent awards or award variations to give effect to
enterprise agreements, insofar as that wage increase
or part of it has not previously been used to offset an
arbitrated safety net adjustment. Increases made un-
der previous State Wage Case Principles or under
the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be
used to offset arbitrated safety adjustments.

(2) In-Charge Rates
An employee (other than a Chef, Housekeeper/Supervisor,

Head Waiter/Waitress or Head Steward/Stewardess) who is
appointed and placed in charge of other employees by the
employer shall be paid the following rates in addition to his or
her normal wage—

Per Fortnight
$

(a) if placed in charge of
 less than 6 employees 18.70

(b) if placed in charge of
 6 to 10 employees 25.00

(c) if placed in charge of
 11 to 20 employees 28.70

(d) if placed in charge of
 more than 20 employees 48.10

21A.—MINIMUM WAGE—ADULT MALES AND
FEMALES

Notwithstanding the provisions of this award, no employee
(including an apprentice), twenty-one years of age or over,

shall be paid less than the minimum rates prescribed by the
Minimum Conditions of Employment Act, 1993, as his ordi-
nary rate of pay in respect of the ordinary hours of work
prescribed by this award.

Where the said minimum rate of pay is applicable the same
rate shall be payable on holidays, during annual leave, sick
leave, long service leave and any other leave prescribed by
this award.

Notwithstanding the foregoing, where in this award an ad-
ditional rate is prescribed for any work as a percentage, fraction
or multiple of the ordinary rate of pay, it shall be calculated
upon the rate prescribed in this award for the classification in
which the employee is employed.

22.—JUNIOR WORKERS
(1) Subject to the provisions of the Liquor Licensing Act,

1988, workers under the age of twenty-one years may be em-
ployed as junior workers in any of the occupations covered by
this award, other than an apprenticeship trade.

(2) The minimum fortnightly rates of wages for work in or-
dinary time to be paid to junior workers shall be as follows—

Percentage of the
Lowest adult male or

female total rate
Under 16 years of age 50
Between 16 and 17 years of age 60
Between 17 and 18 years of age 70
Between 18 and 19 years of age 80
Between 19 and 20 years of age 90
At 20 years of age and over Full Adult Rates

Provided that any junior worker employed in classifications
(5) and (6) in Clause 21.—Wages of this award, shall be paid
full adult rates.

(3) No junior worker aged 18 or 19 years, who is currently
employed by an employer party to this award shall, whilst that
employment continues, suffer any diminution in his current
rate of pay as a result of the introduction of the provisions of
subclause (2) of this clause.

23.—APPRENTICES
(1) Apprentices may be taken to the trade of cooking in the

ratio of one apprentice for every two or fraction of two (the
fraction being not less than one) journeymen employed and
shall not be taken in excess of that ratio unless—

(a) the Union so agrees; or
(b) the Commission so determines.

(2) Wages (per fortnight) expressed as a percentage of the
“Tradesman’s Rate”.

(a) Four Year Term— %
First year 42
Second year 55
Third year 75
Fourth year 88

(b) Three and a Half Year Term—
First six months 42
Next year 55
Next following year 75
Final year 88

(c) Three Year Term—
First year 55
Second year 75
Third year 88

(d) For the purposes of this subclause the term “Trades-
man’s Rate” means the total rate payable to a
“Qualified Cook”, as prescribed in Clause 21.—
Wages of this Award.

24.—BAR WORK
(1) Any employee, other than a Bar Attendant who, in addi-

tion to his or her normal duties is required to dispense liquor
from a bar, shall be paid a flat rate of 73 cents per day in
addition to the rate prescribed for such normal duties.

(2) Any employee employed as a Bar Attendant who, in ad-
dition to the ordinary work of such classification, is required
to be responsible for and/or the purchasing of stock, shall be
paid an amount of $12.00 per fortnight in addition to the rate
prescribed for a Bar Attendant.
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25.—HIGHER DUTIES
(1) Any worker performing work for two or more hours in

any day on duties carrying a higher prescribed rate of wage
than that in which he is engaged, shall be paid the higher wage
for the time so employed, provided that where a worker is
engaged for more than half of one day or shift on duties carry-
ing a higher rate he shall be paid the higher rate for such day
or shift.

(2) Any worker who is required to perform duties carrying a
lower prescribed rate of wage, shall do so without any loss of
pay.

26.—UNIFORMS AND LAUNDERING
(1) Where the employer requires any special uniform to be

worn such special uniform shall be provided by the employer
and shall remain the property of the employer. A special uni-
form shall consist of such articles or clothing such as
monogrammed or coloured jackets, dresses, blouses, overalls,
aprons, caps, collars, cuffs or other special apparel which the
employer may require a worker to wear whilst on duty; pro-
vided that the ordinary apparel usually worn by Waiters and
Stewards shall not be deemed to be special uniforms within
the meaning of this clause.

(2) Subject to subclause (3) hereof, an employer requiring
any of the articles of clothing to be worn as described in
subclause (1) of this clause, shall cause such clothing to be
laundered at his/her own expense or otherwise shall pay to the
employee concerned $4.80 per fortnight worked as a laundry
allowance. The allowance provided herein shall be halved for
employees who work less than half the standard ordinary hours
each fortnight.

(3) Where a cook wears the ordinary apparel usually worn
by cooks such as black and white check or white trousers,
white coats, white shirt, white apron and cap, such garments
shall be laundered at the employer’s expense or otherwise the
employee shall be paid $7.30 per fortnight worked as a laun-
dry allowance. The allowance provided herein shall be halved
for employees who work less than half the standard ordinary
hours each fortnight.

(4) Any dispute in respect to the application of this clause
may be referred to a Board of Reference.

27.—PROTECTIVE CLOTHING
(1) Employees who are required to wash dishes, clean toi-

lets or otherwise handle detergents, acids, soaps or any injurious
substances, shall be supplied with rubber gloves free of charge
by the employer, or be paid, in lieu, an allowance of $2.40 per
fortnight worked. The allowance provided herein shall be
halved for employees who work less than half the standard
ordinary hours each fortnight.

(2) Where the conditions of work are such that workers are
unable to avoid their clothing becoming dirty or wet, they shall
be supplied with suitable protective clothing free of charge by
the employer.

(3) Where the conditions of work are such that workers are
unable to avoid their feet becoming wet, they shall be sup-
plied by the employer free of charge with suitable protective
foot-wear.

(4) All articles supplied shall remain the property of the
employer and shall be returned when required, in good order
and condition, fair wear and tear expected.

(5) Any dispute in respect to the application of this clause
may be referred to a Board of Reference.

28.—WORKER’S EQUIPMENT
All knives, choppers, tools, brushes, towels, and other uten-

sils, implements and materials which may be required to be
used by the employee for the purpose of carrying out his/her
duties, shall be supplied by the employer free of charge. Pro-
vided that where an employee is required by the employer to
use his/her own knives he/she shall be paid an allowance of
$9.70 per fortnight worked. The allowance provided herein
shall be half for employees who work less than half the stand-
ard ordinary hours each fortnight.

29.—LIMITATION OF WORK—DELETED

30.—BOARD AND/OR LODGING
(1) No worker shall be compelled to board and/or lodge on

the employer’s premises and it shall not be a condition of

employment that any worker shall board and/or lodge on the
employer’s premises, but where by mutual consent board and/
or lodging is provided, the employer shall be entitled to de-
duct in respect of such worker the following maximum amounts
per fortnight:

(a) Full board and lodging of 42 meals per fortnight:
(i) Single accommodation $ 121.10

(ii) Shared accommodation $ 90.90
(b) Individual meals $ 2.25 each
(c) Junior workers who are in receipt of less than the

full adult rates, shall not have deducted an amount in
excess of 70 per cent of the rates prescribed in para-
graph (a) hereof.

(d) The rates prescribed in paragraph (a) hereof shall be
reduced pro rata for any period less than a fortnight.

(2) Mutual consent for the purpose of this clause means a
document which the worker has signed agreeing to the amount
of board and/or lodging offered by the employer. Such agree-
ment may be cancelled by either party giving fourteen days’
notice in writing to the other party.

(3) Workers sleeping in shall be provided with a common
sitting room apart from their bedrooms and shall have access
to a properly equipped bathroom and also have access to a
laundry at such times as are mutually agreed upon between
the worker and the employer. Provided where a worker is re-
quired to use a coin operated washing machine and/or dryer in
a laundry, the board and/or lodging charges for that worker
shall be reduced by the amount of $2.60 per fortnight.

(4) Any dispute in respect to the application of this clause
may be referred to a Board of Reference.

31.—TRAVELLING FACILITIES
(1) Where a worker is detained at work until it is too late to

travel by the last ordinary bus, train or other regular public
conveyance to his usual place of residence the employer shall
provide proper conveyance free of charge.

(2) If a worker is required to start work before the first ordi-
nary means of public conveyance (hereinbefore described) is
available to convey him from his usual place of residence to
the place of employment, the employer shall provide a con-
veyance free of charge.

(3) Where a worker is engaged by an employer to proceed to
work at a place above the 26th parallel of South Latitude, the
fares of such worker shall be paid by the employer who may
deduct the amount thereof from the worker’s first and subse-
quent wages. Provided that such amount deducted shall not
exceed fifty per cent of the worker’s wage. Provided further
that the amount so deducted shall be refunded to the worker if
he works for the employer for at least six months, or if the
worker’s services are terminated by the employer before that
time, for any reason other than misconduct.

(4) If a worker referred to in subclause (3) hereof continues
to work for the employer for six months or longer, he shall
upon the termination of his services, other than for miscon-
duct, be supplied with a return ticket to the place of engagement
if he is so returning to that place, or alternatively be paid an
amount equivalent to such return ticket.

(5) The provisions of subclauses (1) and (2) of this clause do
not apply to a worker who usually has his or her own means of
conveyance.

32.—RECORD
(1) Each employer bound by this award shall maintain a

record at each establishment containing the following infor-
mation relating to each worker:

(a) The name and address given by the worker;
(b) The age of the worker if paid as a junior worker;
(c) The classification of the worker and whether the

worker is full-time, part-time or casual;
(d) The commencing and finishing times of each period

of work each day;
(e) The number of ordinary hours and the number of

overtime hours worked each day and the totals for
each pay period; and

(f) The wages and any allowances paid to the worker
each pay period and any deductions made therefrom.
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(2) (a) At the time of payment of wages the worker may be
given a pay slip showing that part of the record specified in
paragraphs (e) and (f) of subclause (1) with respect to the pay
period for which payment is being made.

(b) If a pay slip is not given to the worker as prescribed in
paragraph (a) hereof the worker shall be required to inspect
the record and to sign it, if correct, at the time of payment. The
employer shall not unreasonably withhold the record from in-
spection by the worker.

(3) (a) The record may be maintained in one or more parts
depending on the system of recording used by the employer
provided that if the record is maintained in more than one part,
those parts shall be kept in such a manner as will enable the
inspection referred to in subclauses (2) and (4) to be conducted
at the one establishment.

(b) The employer may, if it is part of normal business prac-
tice, periodically send the record or any part of the record to
another person, provided that the provision of this paragraph
shall not relieve the employer from the obligations with re-
spect to provisions contained elsewhere in this clause.

(c) Subject to this clause the record shall be available for
inspection by a duly authorised official of the union on the
employer’s premises from Monday to Friday, both inclusive,
between the hours of 9.00 am to 5.00 pm (excepting the pe-
riod between 12.00 noon and 2.00 pm). In the case of any
establishment which is only open for business after 5.00 pm
or on a Saturday or Sunday, the record shall be open for in-
spection during all business hours of that establishment.

(d) The union official shall be permitted reasonable time to
inspect the record and, if he requires, take an extract or copy
of any of the information contained therein.

(4) (a) If, for any reason, the record is not available for in-
spection by the union official when the request is made, the
union official and the employer or his agent may fix a mutu-
ally convenient time for the inspection to take place.

(b) If a mutually convenient time cannot be fixed, the union
official may advise the employer in writing that he requires to
inspect the record in accordance with the provisions of this
award and shall specify the period contained in the record which
he requires to inspect.

(c) Within 10 days of receipt of such advice:
(i) Employers who normally keep the record at a place

more than 40 kilometres from the GPO, Perth shall
send a copy of that part of the record specified to the
office of the union; and

(ii) Employers who normally keep the record at a place
less than 40 kilometres from the GPO, Perth shall
make the record available to the union officials at
the time specified by the union official. If the record
is not then made available to the union officials the
employer shall within three days send a copy of that
part of the record specified to the office of the union.

(d) In the event of a demand made by the union which the
employer considers unreasonable the employer may apply to
the Western Australian Industrial Relations Commission for
direction. An application to the Western Australian Industrial
Relations Commission by an employer for direction will sub-
ject to that direction, stay the requirements contained elsewhere
in this subclause.

33.—ROSTER
(1) A roster of the ordinary working hours shall be exhibited

in each establishment in such place as it may be conveniently
and readily seen by each worker concerned.

(2) Such roster shall show—
(a) the name of each worker; and
(b) the hours to be worked by each worker each day.

(3) The roster shall be open for inspection to a duly accred-
ited representative of the union at such times as the “Record”
is so open for inspection.

(4) The roster shall be drawn up in such a manner as to show
the ordinary working hours of each worker (other than a casual
worker) for at least a week in advance of the date of the roster,
and may only be altered on account of the sickness of any
worker, or by mutual consent between the worker and the

employer, or by the employer giving at least three day’s notice
of such alteration to the worker.

34.—CHANGE AND REST ROOMS
Each employer shall provide a change and rest room in cases

where workers do not reside on the premises, which shall be
adequately lighted and ventilated and be sufficiently roomy to
accommodate all workers likely to use it at the one time. Such
rest rooms shall be provided with a lounge, couch or bed, steel
or vermin-proof lockers, suitable floor coverings, and a table
or tables with adequate seating accommodation where work-
ers may partake of meals. These workers shall have access to
a bathroom with hot and cold water facilities.

Where an employer is unable to provide for workers the
facilities prescribed in this clause, he may refer any matter in
dispute to a Board of Reference.

35.—FIRST AID KIT
In each establishment the employer shall provide and con-

tinuously maintain at a place easily accessible to all workers
an adequate First Aid Kit.

36.—POSTING OF AWARD AND UNION NOTICES
(1) A copy of this award, if supplied by the union, shall be

exhibited by the employer on his business premises in such a
place where it may be conveniently and readily seen by each
worker.

(2) The Secretary of the union, or any other duly accredited
representative of the union shall be permitted to post notices
relating to union business in such a place where it may be
conveniently and readily seen by each worker.

37.—SUPERANNUATION
(1) Statutory Obligations:
An employer’s obligation to contribute into an approved

superannuation fund, arising out of the provisions of the Su-
perannuation Guarantee Charge Act 1992, shall be made in
accordance with the provisions of this clause.

(2) Definitions:
(a) “Approved Occupational Superannuation Fund”

means a superannuation fund which complies with
the Occupational Superannuation Standards Act,
1987.

(b) “Ordinary Time Earnings” means the base classifi-
cation rate, including supplementary payments where
appropriate, in charge rates, shift penalties and any
overaward payments, together with any other all
purpose allowance or penalty payment for work in
ordinary time and shall include in respect to casual
employees the appropriate casual loadings prescribed
by this award, but shall exclude any payment for
overtime worked.

(3) An employer’s contribution into an approved occupa-
tional superannuation fund shall be calculated upon the
employee’s ordinary time earnings as defined.

(4) Funds:
An employer’s contribution into a superannuation fund shall

be made into any of the following approved occupational su-
perannuation funds:

(a) The Host West Superannuation Fund administered
by—
Nexis Propriety Limited
111 St George’s Terrace
PERTH WA 6000; or

(b) Westscheme Superannuation Fund administered
by—
The Administrator—Westscheme
Jacques Martin Pty Ltd
88 Colin Street
WEST PERTH WA 6005; or,

(c) any other approved occupational superannuation fund
into which the employer, at the date of this amend-
ment, was contributing for employees covered by this
award; or

(d) any other approved occupational superannuation fund
into which the employer chooses to contribute for
employees covered by this award and which fund is
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then being used for the purpose of contributions made
on behalf of the majority of the employer’s
workforce; or

(e) any other approved occupational superannuation fund
(not coming within the provisions of paragraphs (c)
and (d) of this subclause) into which the employer
and a majority of employees choose to make the su-
perannuation contributions.

(5) Disputes Relating to Choice of Fund:
(a) In the case of an approved superannuation fund cho-

sen pursuant to the provisions of subclause (4)(e) of
this clause, the employer shall notify the Union in
writing of the name of the fund into which the con-
tributions are to be made.

(b) Within 30 days of the notice referred to in paragraph
(a) of this subclause, the Union may challenge the
suitability of the fund chosen and, when no agree-
ment can be reached with the employer, it may refer
the matter to the Western Australian Industrial Rela-
tions Commission for resolution.

(6) Employees’ Additional Voluntary Contributions:
Where the rules of the fund allow an employee to make ad-

ditional contributions to the fund the employer shall, where an
election is made, upon the direction of the employee deduct
contributions for the employee’s wages and pay them to the
fund in accordance with the direction of the employee and the
rules of the fund.

(7) Employee to be Advised of Entitlement:
(a) The employer shall, no later than the end of the first

pay period following the date of operation of this
clause or the date the employee commences employ-
ment, notify each employee, who is not a member of
the fund chosen pursuant to subclause (4) hereof, of
a right to a superannuation entitlement consistent with
the statutory obligations referred to in subclause (1)
of this clause, and provide the employee with an ap-
plication to join the fund together with any written
material explaining the fund.

(b) Notwithstanding any other provision of this clause,
it shall be the employee’s responsibility to make an
election, within the rules of the fund, whether or not
a portion of the contribution made on his/her behalf
should be allocated against the cost of a death or disa-
blement benefit as provided by the fund.

38.—AUSTRALIAN TRAINEESHIP SYSTEM
(1) Scope:
This clause shall apply to a trainee employed under the Aus-

tralian Traineeship System by an employer approved by the
State Management Committee

(2) Definitions:
For the purpose of this clause—

The “Australian Traineeship System” means a structured
system of on-the-job training with an employer and
off-the-job training in a Technical and Further Education
College or other training provider approved by the State
Management Committee.
“Trainee” means an employee engaged under the terms
of this award and in accordance with the provisions of an
Australian Traineeship established pursuant to Section
37D of the Industrial and Commercial Training Act 1975
and approved by the State Management Committee.
“Traineeship Scheme” is a formal agreement of training
approved by the State Management Committee and reg-
istered pursuant to Section 37D of the Industrial and
Commercial Training Act, 1975.
“State Management Committee” means a Committee
comprising representatives from the Confederation of
Western Australian Industry, the Trades and Labor Coun-
cil of Western Australia, Technical and Further Education
(TAFE) and the relevant Federal and State Government
Departments which approve traineeship arrangements by
agreement of each of the parties. The State Management
Committee may be established pursuant to the provisions
of the Industrial and Commercial training Act, 1975, or
any amendment to or substitution of that Act, provided

that any Committee or body established in lieu of the State
Management Committee has the same representatives
structure and decision making processes as that Commit-
tee.

(3) Objective:
(a) The object of this clause is to provide the form and

substance of the conditions of employment, includ-
ing the rates of pay, applicable to persons engaged
under the Australian Traineeship System (ATS) and
who, being a trainee under that system, is covered
by this award.

(b) An objective of the Australian Traineeship System
is to provide employment and training opportunities
for young people so as to enhance their skill levels
and future employment prospects.

(4) Form of Traineeship Agreement:
(a) A traineeship shall be entered into by means of writ-

ten agreement in a form approved by the State
Management Committee and registered in accord-
ance with the provision of the Industrial and
Commercial Training Act, 1975.

(b) A trainee shall not be engaged on a part-time or casual
basis.

(c) The Traineeship Scheme shall be for a minimum
period of 12 months but this period may be varied
with the agreement of the union and the employer
and with the approval of the State Management Com-
mittee.

(5) Duties and Responsibilities:
(a) A trainee shall participate in the approved on-the-job

training scheme and attend the approved off-the-job
training as prescribed in the training system.

(b) An employer shall release a trainee from work to
attend the prescribed off-the-job training course and
shall provide the on-the-job training approved by the
State Management Committee.

(c) The employer shall provide the level of supervision
in accordance with the approved training scheme dur-
ing the traineeship period.

(d) (i) The overall Traineeship Scheme will be moni-
tored by officers of the Department of
Employment and Training.

(ii) An accredited representative of the union shall
have access during ordinary working hours to
inspect the relevant training records and work
books and subject to the approval of the em-
ployer, which shall not be unreasonably
withheld, may interview a trainee with respect
to his/her progress in the Scheme.

(e) An employer shall not, as a consequence of engag-
ing a trainee pursuant to the provisions of this clause,
terminate or otherwise prejudice the employment of
any full-time employee of that employer.

(6) Overtime and Shift Work:
Overtime and Shift Work shall not be worked by trainees

except to enable the requirements of the training scheme to be
effected. When overtime and shift work are worked the rel-
evant penalties and allowances of the award based on the trainee
wage will apply. No trainee shall work overtime or shift work
alone.

(7) Wage Rates:
The wage rate payable to a trainee shall be determined by

multiplying 50% of the appropriate fortnightly wage rate pre-
scribed by this award by 39, which represents the actual number
of weeks spent on the job, and dividing that sum by 52 to
provide a weekly wage. Such wage shall be payable to the
trainee in accordance with the provisions of Clause 20.—Pay-
ment of Wages of this award.

39.—UNDER-RATE WORKERS
(1) Any worker who by reason of old age or infirmity is

unable to earn the minimum wage, may be paid such lesser
wage as may from time to time be agreed upon in writing
between the Union and the employer.

(2) In the event of no agreement being arrived at, the matter
may be referred to a Board of Reference for determination.
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(3) After application has been made to a Board, and pending
that Board’s decision the worker shall be entitled to work for
and be employed at the proposed lesser rate.

40.—PROHIBITION OF CONTRACTING OUT OF
AWARD

All workers covered by the terms of this award shall be paid
not less than the wages prescribed by this award and shall
work in accordance with provisions not less advantageous to
him than the provisions of this award, notwithstanding any-
thing that may be determined to the contrary by the employer,
or by the employer in agreement with the worker.

41.—BREAKDOWNS
The employer shall be entitled to deduct payment for any

day or portion of a day upon which the worker cannot be use-
fully employed, because of any strike by the Union or Unions
affiliated with it, or by any other Association or Union, or
through the breakdown of the employer’s machinery or any
stoppage of work by any cause which the employer cannot
reasonably prevent.

42.—LOCATION ALLOWANCE
(1) Subject to the provisions of this clause, in addition to the

rates prescribed in the wages clause of this award, an employee
shall be paid the following weekly allowances when employed
in the towns prescribed hereunder. Provided that where the
wages are prescribed as fortnightly rates of pay, these allow-
ances shall be shown as fortnightly allowances.

TOWN PER WEEK
$

Agnew 14.80
Argyle (see subclause (12)) 38.50
Balladonia 14.60
Barrow Island 25.10
Boulder 6.10
Broome 23.60
Bullfinch 7.00
Carnarvon 12.00
Cockatoo Island 25.90
Coolgardie 6.10
Cue 15.10
Dampier 20.40
Denham 12.00
Derby 24.50
Esperance 4.50
Eucla 16.50
Exmouth 21.10
Fitzroy Crossing 29.60
Goldsworthy 13.50
Halls Creek 33.70
Kalbarri 5.00
Kalgoorlie 6.10
Kambalda 6.10
Karratha 24.20
Koolan Island 25.90
Koolyanobbing 7.00
Kununurra 38.50
Laverton 15.00
Learmonth 21.10
Leinster 14.80
Leonora 15.00
Madura 15.60
Marble Bar 36.70
Meekatharra 13.00
Mt Magnet 16.10
Mundrabilla 16.10
Newman 14.20
Norseman 12.50
Nullagine 36.60
Onslow 25.10
Pannawonica 19.10
Paraburdoo 19.00
Port Hedland 20.30
Ravensthorpe 7.90
Roebourne 27.80
Sandstone 14.80
Shark Bay 12.00
Shay Gap 13.50
Southern Cross 7.00

TOWN PER WEEK
$

Telfer 34.10
Teutonic Bore 14.80
Tom Price 19.00
Whim Creek 24.00
Wickham 23.40
Wiluna 15.10
Wittenoom 32.50
Wyndham 36.40

(2) Except as provided in subclause (3) of this clause, an
employee who has:

(a) a dependant shall be paid double the allowance pre-
scribed in subclause (1) of this clause;

(b) a partial dependant shall be paid the allowance pre-
scribed in subclause (1) of this clause plus the
difference between that rate and the amount such
partial dependant is receiving by way of a district or
location allowance.

(3) Where an employee:
(a) is provided with board and lodging by his/her em-

ployer, free of charge;
or

(b) is provided with an allowance in lieu of board and
lodging by virtue of the award or an Order or Agree-
ment made pursuant to the Act;

such employee shall be paid 66 2/
3
 per cent of the allowances

prescribed in subclause (1) of this clause.
The provisions of paragraph (b) of this subclause shall have

effect on and from the 24th day of July, 1990.
(4) Except where an employee is eligible for payment of an

additional allowance under subclause (2) of this clause, but on
31 December 1987 was in receipt of an amount in excess of
that under General Order 603 of 1987, that employee shall
continue to receive the allowance at the higher rate until 1
July 1988 when the difference between the rate being paid and
that due under subclause (2) of this clause shall be reduced by
33 1/

3
%; the difference remaining on 1 January 1989 shall be

reduced by 50% from that date and payment in accordance
with subclause (2) of this clause will be implemented on 1
July 1989.

(5) Subject to subclause (2) of this clause, junior employ-
ees, casual employees, part-time employees, apprentices
receiving less than adult rate and employees employed for less
than a full week shall receive that proportion of the location
allowance as equates with the proportion that their wage for
ordinary hours that week is to the adult rate for the work per-
formed.

(6) Where an employee is on annual leave or receives pay-
ment in lieu of annual leave he/she shall be paid for the period
of such leave the location allowance to which he/she would
ordinarily be entitled.

(7) Where an employee is on long service leave or other
approved leave with pay (other than annual leave) he/she shall
only be paid location allowance for the period of such leave
he/she remains in the location in which he/she is employed.

(8) For the purposes of this clause:
(a) “Dependant” shall mean—

(i) a spouse or defacto spouse; or
(ii) a child where there is no spouse or defacto

spouse;
who does not receive a district or location allow-
ance, but shall exclude a dependant whose salary/
wage package includes a consideration of the pur-
poses for which the location allowance is payable
pursuant to the provisions of this clause.

(b) “Partial Dependant” shall mean a “dependant” as
prescribed in paragraph (a) of this subclause who
receives a district or location allowance which is less
than the location allowance prescribed in subclause
(1) of this clause.

(9) Where an employee is employed in a town or location
not specified in this clause the allowance payable for the pur-
pose of subclause (1) of this clause shall be such amount as
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may be agreed between Australian Mines and Metals Associa-
tion, the Chamber of Commerce and Industry of Western
Australia and the Trades and Labor Council of Western Aus-
tralia or, failing such agreement, as may be determined by the
Commission. Provided that, pending any such agreement or
determination, the allowance payable for that purpose shall be
an amount equivalent to the district allowance in force under
this Award for that town or location on 1 June 1980.

(10) Nothing herein contained shall have the effect of re-
ducing any ‘district allowance’ payable to any employee subject
to the provision of this Award whilst that employee as at 1
June 1980 remains employed by his/her present employer.

(11) Subject to the making of a General Order pursuant to
s.50 of the Act, that part of each location allowance represent-
ing prices shall be varied from the beginning of the first pay
period commencing on or after the 1st day in July of each year
in accordance with the annual percentage change in the Con-
sumer Price Index (excluding housing), for Perth measured to
the end of the immediately preceding March quarter, the cal-
culation to be taken to the nearest ten cents.

(12) The allowance prescribed for Argyle is equated to that
at Kununurra as an interim allowance. Liberty is reserved to
the parties to apply for a review of the allowance for Argyle in
the light of changed circumstances occurring after the date of
this Order.

43.—MATERNITY LEAVE
(1) Eligibility for Maternity Leave
An employee who becomes pregnant shall, upon production

to her employer of a certificate from a duly qualified medical
practitioner stating the presumed date of her confinement, be
entitled to maternity leave provided that she has had not less
than 12 months’ continuous service with that employer imme-
diately preceding the date upon which she proceeds upon such
leave.

For the purposes of this clause:
(a) An employee shall include a part-time employee but

shall not include an employee engaged upon casual
or seasonal work.

(b) Maternity leave shall mean unpaid maternity leave.
(2) Period of Leave and Commencement of Leave

(a) Subject to subclauses (3) and (6) hereof, the period
of maternity leave shall be for an unbroken period of
from 12 to 52 weeks and shall include a period of six
weeks’ compulsory leave to be taken immediately
before the presumed date of confinement and a pe-
riod of six weeks’ compulsory leave to be taken
immediately following confinement.

(b) An employee shall, not less than 10 weeks prior to
the presumed date of confinement, give notice in writ-
ing to her employer stating the presumed date of
confinement.

(c) An employee shall give not less than four weeks’
notice in writing to her employer of the date upon
which she proposes to commence maternity leave,
stating the period of leave to be taken.

(d) An employee shall not be in breach of this order as a
consequence of failure to give the stipulated period
of notice in accordance with paragraph (c) hereof if
such failure is occasioned by the confinement occur-
ring earlier than the presumed date.

(3) Transfer to a Safe Job
Where in the opinion of a duly qualified medical practitioner,

illness or risks arising out of the pregnancy or hazards con-
nected with the work assigned to the employee make it
inadvisable for the employee to continue at her present work,
the employee shall, if the employer deems it practicable, be
transferred to a safe job at the rate and on the conditions at-
taching to that job until the commencement of maternity leave.

If the transfer to a safe job is not practicable, the employee
may, or the employer may require the employee to, take leave
for such period as is certified necessary by a duly qualified
medical practitioner. Such leave shall be treated as maternity
leave for the purposes of subclauses (7), (8), (9) and (10) hereof.

(4) Variation of Period of Maternity Leave
(a) Provided the addition does not extend the maternity

leave beyond 52 weeks, the period may be length-
ened once only, save with the agreement of the
employer, by the employee giving not less than 14
days’ notice in writing stating the period by which
the leave is to be lengthened.

(b) The period of leave may, with the consent of the
employer, be shortened by the employee giving not
less than 14 days’ notice in writing stating the period
by which the leave is to be shortened.

(5) Cancellation of Maternity Leave
(a) Maternity leave, applied for but not commenced, shall

be cancelled when the pregnancy of an employee
terminates other than by the birth of a living child.

(b) Where the pregnancy of an employee then on mater-
nity leave terminates other than by the birth of a living
child, it shall be the right of the employee to resume
work at a time nominated by the employer which
shall not exceed four weeks from the date of notice
in writing by the employee to the employer that she
desires to resume work.

(6) Special Maternity Leave and Sick Leave
(a) Where the pregnancy of an employee not then on

maternity leave terminates after 28 weeks other than
by the birth of a living child then—

(i) she shall be entitled to such period of unpaid
leave (to be known as special maternity leave)
as a duly qualified medical practitioner certi-
fies as necessary before her return to work, or

(ii) for illness other than the normal consequences
of confinement she shall be entitled, either in
lieu of or in addition to special maternity leave,
to such paid sick leave as to which she is then
entitled and which a duly qualified medical
practitioner certifies as necessary before her
return to work.

(b) Where an employee not then on maternity leave suf-
fers illness related to her pregnancy, she may take
such paid sick leave as to which she is then entitled
and such further unpaid leave (to be known as spe-
cial maternity leave) as a duly qualified medical
practitioner certifies as necessary before her return
to work, provided that the aggregate of paid sick
leave, special maternity leave and maternity leave
shall not exceed 52 weeks.

(c) For the purposes of subclauses (7), (8) and (9) hereof,
maternity leave shall include special maternity leave.

(d) An employee returning to work after the completion
of a period of leave taken pursuant to this subclause
shall be entitled to the position which she held im-
mediately before proceeding on such leave or, in the
case of an employee who was transferred to a safe
job pursuant to subclause (3), to the position she held
immediately before such transfer.
Where such position no longer exists but there are
other positions available, for which the employee is
qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and salary or wage to
that of her former position.

(7) Maternity Leave and Other Leave Entitlements
Provided the aggregate of leave including leave taken pur-

suant to subclauses (3) and (6) hereof does not exceed 52 weeks:
(a) An employee may, in lieu of or in conjunction with

maternity leave, take any annual leave or long serv-
ice leave or any part thereof to which she is then
entitled.

(b) Paid sick leave or other paid authorised award ab-
sences (excluding annual leave or long service leave),
shall not be available to an employee during her ab-
sence on maternity leave.

(8) Effect of Maternity Leave on Employment
Notwithstanding any award, or other provision to the con-

trary, absence on maternity leave shall not break the continuity
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of service of an employee but shall not be taken into account
in calculating the period of service for any purpose of the award.

(9) Termination of Employment
(a) An employee on maternity leave may terminate her

employment at any time during the period of leave
by notice given in accordance with this award.

(b) An employer shall not terminate the employment of
an employee on the ground of her pregnancy or of
her absence on maternity leave, but otherwise the
rights of an employer in relation to termination of
employment are not hereby affected.

(10) Return to Work After Maternity Leave
(a) An employee shall confirm her intention of return-

ing to her work by notice in writing to the employer
given not less than four weeks prior to the expiration
of her period of maternity leave.

(b) An employee, upon the expiration of the notice re-
quired by paragraph (a) hereof, shall be entitled to
the position which she held immediately before pro-
ceeding on maternity leave or, in the case of an
employee who was transferred to a safe job pursuant
to subclause (3), to the position which she held im-
mediately before such transfer. Where such position
no longer exists but there are other positions avail-
able for which the employee is qualified and the
duties of which she is capable of performing, she
shall be entitled to a position as nearly comparable
in status and salary or wage to that of her former
position.

(11) Replacement Employees
(a) A replacement employee is an employee specifically

engaged as a result of a employee proceeding on
maternity leave.

(b) Before an employer engages a replacement employee
under this subclause, the employer shall inform that
person of the temporary nature of the employment
and of the rights of the employee who is being re-
placed.

(c) Before an employer engages a person to replace an
employee temporarily promoted or transferred in or-
der to replace an employee exercising her rights under
this clause, the employer shall inform that person of
the temporary nature of the promotion or transfer
and of the rights of the employee who is being re-
placed.

(d) Provided that nothing in this subclause shall be con-
strued as requiring an employer to engage a
replacement employee.

(e) A replacement employee shall not be entitled to any
of the rights conferred by this clause except where
her employment continues beyond the 12 months
qualifying period.

44.—TRAINEES
(1) Trainees may be employed in any of the classifications

of work covered by this Award, other than an apprenticeship
trade, for any specified period of time as may be agreed upon
in writing between the Union and the employer concerned.

(2) The wage rate to be paid to a Trainee shall not be less
than 70 per cent of the total wage rate prescribed for classifi-
cation (5) in Clause 21.—Wages of this Award. Provided that
no Trainee 21 years of age and over shall be paid less than the
adult male minimum wage as prescribed from time to time by
the Western Australian Industrial Relations Commission.

45.—ENTERPRISE FLEXIBILITY
(1) Employers and employees covered by this award may

negotiate and reach agreement to apply to vary any provision
of this award so as to make the enterprise or workplace oper-
ate more efficiently according to its particular needs.

(2) Employees may seek advice from, or be represented by,
the union during the negotiations for an agreement.

(3) Where agreement is reached at an enterprise or workplace
and where giving effect to such agreement requires this award, as
it applies at the enterprise or workplace, to be varied, an applica-
tion to vary the award shall be made to the Commission.

(4) A copy of the agreement shall be made available in writ-
ing to all employees at the enterprise or workplace and to the
union party to this award.

(5) The union shall not unreasonably oppose the application
to vary the award to give effect to the terms of the agreement.

(6) When this award is varied to give effect to an agreement
made pursuant to this clause the variation shall become a sched-
ule to this award and the variation shall take precedence over
any provision of this award to the extent of any expressly iden-
tified inconsistency.

(7) The agreement must meet the following requirements to
enable the Commission to vary this award to give effect to it:

(a) that the purpose of the agreement is to make the en-
terprise or workplace operate more efficiently
according to its particular needs;

(b) that the majority of employees covered by the agree-
ment genuinely agree to it;

(c) where the union has members at the enterprise or
workplace, the union has been given reasonable ad-
vice of the intention to negotiate an agreement,
provided that this paragraph shall not apply where
the employer could not reasonably be expected to
have known the union has members at the enterprise
or workplace;

(d) that the award variation necessitated by the agree-
ment does not in relation to their terms and conditions
of employment, disadvantage the employees who
would be affected by the variation.

(8) For the purposes of subclause (7) hereof, an agreement
is taken to disadvantage employees in relation to their terms
and conditions of employment only if:

(a) it would result in the reduction of any entitlements
or protection of those employees under:

(i) the award; or
(ii) any other law of the Commonwealth or State

that the Commission thinks relevant; and
(b) in the context of their terms and conditions of em-

ployment considered as a whole, the Commission
considers that the reduction is contrary to the public
interest.

(9) Nothing in this clause shall be taken as limiting the right
of any party to apply to give effect to an enterprise agreement
under any other provisions of the Industrial Relations Act, 1979.

APPENDIX—RESOLUTION OF DISPUTES
REQUIREMENT

(1) This Appendix is inserted into the award/industrial agree-
ment as a result of legislation which came into effect on 16
January 1996.

(2) Subject to this appendix, and in addition to any current
arrangements the following procedures shall apply in connec-
tion with questions, disputes or difficulties arising under this
award/industrial agreement.

(a) The persons directly involved, or representatives of
person/s directly involved, shall discuss the ques-
tion, dispute or difficulty as soon as is practicable.

(b) (i) If these discussions do not result in a settle-
ment, the question, dispute or difficulty shall
be referred to senior management for further
discussion.

(ii) Discussions at this level will take place as soon
as practicable.

(3) The terms of any agreed settlement should be jointly
recorded.

(4) Any settlement reached which is contrary to the terms of
this award/industrial agreement shall not have effect unless
and until that conflict is resolved to allow for it.

(5) Nothing in this appendix shall be read so as to exclude
an organisation party to or bound by the award/industrial agree-
ment from representing its members.

(6) Any question, dispute or difficulty not settled may be
referred to the Western Australian Industrial Relations Com-
mission.

(7) This appendix shall come into effect on and from 16
August 1996.
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SCHEDULE A—NAMED UNION PARTY
The Federated Liquor and Allied Industries Employees’

Union of Australia, Western Australian Branch, Union of
Workers is a named party to this Award.

SCHEDULE B—RESPONDENTS
El Sombrero Restaurant, Hackett Drive, CRAWLEY 6009
Kings Park Garden Restaurant, Kings Park, PERTH 6000
Beehive Tearooms, 44 Forrest Place, PERTH 6000
Forum Tea & Coffee Lounge, 657 Hay Street, PERTH 6000
Albert’s Coffee Lounge & Take Away Foods, Victoria Av-

enue, PERTH 6000
Noreen’s Snack Bar, 20 Gordon Street, WEST PERTH 6005
Romano’s Night Club & Restaurant, 187 Stirling Street,

PERTH 6000
The Cellars Restaurant, 10 High Street, FREMANTLE 6160
Armadale Coffee Lounge, Shop 8, Armadale Square,

ARMADALE 6112
The Hindquarter Steakhouse, 101 Canning Highway,

SOUTH PERTH 6151
San Remo Pizza Parlour, Shop 1, Centrepoint Shopping

Centre, MIDLAND 6056
Pancake Man, 88 Broadway, NEDLANDS 6009
Chesterton Lodge, 298 Mill Point Road, SOUTH PERTH

6151
Professional Caterers, 157 Riseley Street, BOORAGOON

6154
Metro Drive-In Theatre, 8 Leige Street, INNALOO 6018
Bunbury Cafeteria, 123 Victoria Street, BUNBURY 6230
Double Happy Chinese Restaurant, Cnr. Aberdeen &

Frederick Streets, ALBANY 6330
Victory Cafe, 246 Hannan Street, KALGOORLIE 6430
Tudor Hall Steakhouse, 16 Gordon Street, NORTHAM 6401
Swiss Inn, Foreshore Drive, GERALDTON 6530
Dragon Pearl Chinese Restaurant, Francis Street,

CARNARVON 6701
Eric’s Coffee Lounge, Shop 4, South Hedland Shopping

Centre, SOUTH HEDLAND 6722
Inn-Flight Catering Service, Rowan Street, DERBY 6728
Shell Roadhouse Karratha, Searipple Road, KARRATHA

6714
Meals on Wheels, 67 Cleaver Street, WEST PERTH 6005
Perth City Council, 27 St.George’s Terrace, PERTH 6000
The City of Stirling, Hertha Road, STIRLING 6021
Bank of New South Wales, 109 St George’s Terrace, PERTH

6000
Town & Country Permanent Building Society, 297 Murray

Street, PERTH 6000
Australian Mutual Provident Society, St. George’s Square,

140 St. George’s Terrace, PERTH 6000
Westralian Farmers Co-Op Ltd, 569 Wellington Street,

PERTH 6000
Co-Operative Bulk Handling Ltd, 22 Delhi Street, WEST

PERTH 6005
West Australian Newspapers Ltd, 133 St. George’s Terrace,

PERTH 6000
STW 9, Hayes Avenue, TUART HILL 6060
Coventry Motor Replacements Ltd, 253 Walter Road,

MORLEY 6062
Diamond Poultry Services, Baden Street, OSBORNE PARK

6017
Peters Ice-Cream (W.A.) Pty Ltd, 92 Roe Street, PERTH

6000
Arnott Mills & Ware, Biscuit & Cake Manufacturers, South

Terrace, SOUTH FREMANTLE 6162
Australian Paper Manufacturers, 16 Stirling Highway,

NEDLANDS 6009
The Shell Co. of Australia, 200 St. George’s Terrace, PERTH

6000
B.P. Refinery Pty Ltd, Mason Road, KWINANA 6167

Rottnest Passenger Service Pty Ltd, No. 5 Berth, Barrack
Street Jetty, PERTH 6000

Western Australian Hotels and Hospitality Association In-
corporated (Union of Employers) 438 Vincent Street,
LEEDERVILLE 6007

APPENDIX—S.49B—INSPECTION OF RECORDS
REQUIREMENTS

(1) This appendix is inserted into this award / industrial agree-
ment / order as a result of legislation which came into effect
on 16 January 1996.

(2) Each employer bound by this award / industrial agree-
ment / order shall maintain a time and wages record for each
employee.

(3) The entries in the time and wages records for each em-
ployee shall include the employee’s name and details of the
employee’s job classification or description, and any other
detail required by this award/ industrial agreement / order.

(4) The employer must ensure that each entry in the time
and wages record is retained for not less than seven (7) years
after it is made.

(5) A representative of an organisation of employees shall
have the power to inspect the time and wages records of an
employee or former employee.

(6) The power of inspection may not be exercised for the
purpose of inspecting the time and wages records of an em-
ployee or former employee who—

(a) is not a member of the organisation; and
(b) has notified the employer in writing that the employee

or former employee does not consent to a representa-
tive of an organisation of employees having access
to those records.

(7) The power of inspection may only be exercised by a
representative of an organisation of employees authorised in
accordance with the rules of the organisation to exercise the
power.

(8) The representative is empowered to inspect any notifica-
tion that an employee or former employee does not consent to
a representative having access to time and wages records.

(9) A person who has given a notification referred to in para-
graph (b) of subclause (6) hereof may, by notice in writing to
the employer, withdraw the notification and, upon that with-
drawal, the notification ceases to be of effect.

(10) Before exercising a power of inspection the representa-
tive shall give reasonable notice of not less than 24 hours to an
employer.

(11) An employer shall endeavour to—
(a) maintain the time and wages records of employees

in such a manner that access by a representative of
an organisation to the records of employees does not
give access to records of employees who are not
members of the organisation and have notified the
employer that they do not consent to a representa-
tive of an organisation of employees having access
to the records;

(b) ensure that a representative of an organisation does
not obtain access to the records of employees who
are not members of the organisation and have noti-
fied the employer that they do not consent to a
representative of an organisation of employees hav-
ing access to the records; and

(c) ascertain whether an employee or prospective em-
ployee does not consent to a representative of an
organisation of employees having access to the time
and wages records of the employee or prospective
employee.

(12) A person shall not by threats or intimidation persuade
or attempt to persuade an employee or prospective employee
to give, or refuse to give, written notification that the employee
or prospective employee does not consent to a representative
of an organisation of employees having access to the time and
wages records of that employee or prospective employee.

(13) An employer must ensure that any notification from an
employee or former employee in accordance with this appen-
dix shall be retained for not less than seven (7) years.
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(14) There shall be a liberty to apply to amend this appendix
at any time.

(15) This appendix shall come into effect on and from 16
July 1996.

(16) Any employer or organisation bound by or party to this
award/order/industrial agreement may apply to the Western
Australian Industrial Relations Commission at any time in re-
lation to this clause.

DATED at Perth this 12th day of November 1979.

PUBLIC SERVICE APPEAL
BOARD—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Jules Rikkers

and

Department of Family and Children’s Services.

No. PSAB 6 of 1995.

PUBLIC SERVICE APPEAL BOARD
COMMISSIONER R.N. GEORGE

MS MARGARET JAMES
MS ASTRID GWYNNE.

23 December 1996.

Reasons for Decision.
THE COMMISSIONER: This is the unanimous decision of
the Public Service Appeal Board (hereinafter referred to as
the “Board”). The matter comes before the Board by way of
an appeal instituted in accordance with the provisions of s.80I
of the Industrial Relations Act 1979, as amended (hereinafter
referred to as “the Act”).

At the outset of proceedings orders were sought and made
that the hearing be conducted in private and that the docu-
ments tendered in proceedings and transcript be sealed in the
records of the Commission in order to protect the confidenti-
ality obligations of the Director General, Department of Family
and Children’s Services (hereinafter referred to as “the Re-
spondent”) to its clients. Consistent with those orders these
Reasons for Decision omit names and other details relevant to
confidentiality requirements.

The appeal as filed is against the decision of the Respondent
to dismiss Mr Jules Henry Rikkers (hereinafter referred to as
“the Appellant”) pursuant to the provisions of Division 3 of
Part 5—Substandard Performance and Disciplinary Matters,
of the Public Sector Management Act, 1994, for offences said
to relate to the Appellant’s failure “to obey lawful written in-
structions” going to the heart of the employment contract
(Respondent Exhibit Book, Annexure K(iv)). The offences are
reflected in charges laid following an investigation arranged
by the Regional Director, Metropolitan Services, and the con-
sequential recommendation that the Appellant be charged in
accordance with s.83(1)(b) of the Public Sector Management
Act, 1994, with committing 34 breaches of discipline. Those
breaches are set out in charges identified in a memo to the
Appellant from the Manager, Human Resources, dated 4 July
1995, in the following terms—

“Charge 1 As required under Public Service Administra-
tive Instruction 707 [4], dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by failing to write up the       case Child Maltreat-
ment Allegation Report as requested in writing in a supervision
meeting for the periods 28/10-10/11/93.

Charge 2 As required under Public Service Administrative
Instruction 707 [4], dealing with Obligations of an Officer,

pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by failing to write up the       case Child Maltreat-
ment Allegation Report as requested in writing in a supervision
meeting for the periods 11/11-24/11/93.

Charge 3 As required under Public Service Administrative
Instruction 707 [4], dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by failing to write up the       case Child Maltreat-
ment Allegation Report as requested in writing in a supervision
meeting for the periods 3/12-16/12/93.

Charge 4 As required under Public Service Administrative
Instruction 707 [4], dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by failing to write up the       case Child Maltreat-
ment Allegation Report as requested in writing in a supervision
meeting for the periods 23/12-19/1/94.

Charge 5 As required under Public Service Administrative
Instruction 707 [4], dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by failing to write up the       case Child Maltreat-
ment Allegation Report as requested in writing in a supervision
meeting for the periods 20/1-2/2/94.

Charge 6 As required under Public Service Administrative
Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by failing to write up the       case as requested in
a supervision meeting for the periods 30/3-12/4/94.

Charge 7 As required under Public Service Administrative
Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by failing to write up the       case as requested in
a supervision meeting for the periods 13/4-26/4/94.

Charge 8 As required under Public Service Administrative
Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by failing to write up the       case as requested in
a supervision meeting for the periods 27/4-10/5/94.

Charge 9 As required under Public Service Administrative
Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by failing to write up the       case as requested in
a supervision meeting for the periods 11/5-24/5/94.

Charge 10 As required under Public Service Administra-
tive Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Mr Martin Garsed, the Senior
Casework Supervisor, by failing to write up the       case as
requested in a supervision meeting for the periods 31/5-14/6/
94.

Charge 11 As required under Public Service Administrative
Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Mr Martin Garsed, the Senior
Casework Supervisor, by failing to write up the       case as
requested in a supervision meeting for the periods 14/6-28/6/
94.

Charge 12 As required under Public Service Administra-
tive Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
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Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by not referring the       case to MIPPS as re-
quested in the supervision meeting for the periods 1/9-14/9/
94.

Charge 13 As required under Public Service Administra-
tive Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by not referring the       case to MIPPS as re-
quested in the supervision meeting for the periods 15/9-28/9/
94.

Charge 14 As required under Public Service Administra-
tive Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by not referring the       case to MIPPS as re-
quested in the supervision meeting for the periods 27/10-9/11/
94.

Charge 15 As required under Public Service Administra-
tive Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by not referring the       case to MIPPS as re-
quested in the supervision meeting for the periods 24/11-7/12/
94.

Charge 16 As required under Public Service Administra-
tive Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by not referring the       case to MIPPS as re-
quested in the supervision meeting for the periods 8/12-21/7/
94.

Charge 17 As required under Public Service Administra-
tive Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by not visiting the       child as requested in a
supervision meeting for the periods 3/12-16/12/93.

Charge 18 As required under Public Service Administra-
tive Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by not visiting the       child as requested in a
supervision meeting for the periods 23/12-19/1/94.

Charge 19 As required under Public Service Administra-
tive Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by not visiting the       child as requested in a
supervision meeting for the periods 20/1-2/2/94.

Charge 20 As required under Public Service Administra-
tive Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by not visiting the       child as requested in a
supervision meeting for the periods 15/3-29/3/94.

Charge 21 As required under Public Service Administra-
tive Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by not visiting the       child as requested in a
supervision meeting for the periods 30/3-12/4/94.

Charge 22 As required under Public Service Administra-
tive Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework

Supervisor, by not visiting the       child as requested in a
supervision meeting for the periods 13/4-26/4/94.

Charge 23 As required under Public Service Administra-
tive Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by failing to write up a Child Maltreatment Alle-
gation Report and close the       case as requested in a supervision
meeting for the periods 4/8-17/8/94.

Charge 24 As required under Public Service Administra-
tive Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by failing to write up a Child Maltreatment Alle-
gation Report and close the        case as requested in a
supervision meeting for the periods 18/8-31/8/94.

Charge 25 As required under Public Service Administra-
tive Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by failing to write up a Child Maltreatment Alle-
gation Report and close the        case as requested in a
supervision meeting for the periods 1/9-14/9/94.

Charge 26 As required under Public Service Administra-
tive Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by failing to write up a Child Maltreatment Alle-
gation Report and close the         case as requested in a
supervision meeting for the periods 15/9-28/9/94.

Charge 27 As required under Public Service Administra-
tive Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by failing to write up a Child Maltreatment Alle-
gation Report and close the        case as requested in a
supervision meeting for the periods 27/10-9/11/94.

Charge 28 As required under Public Service Administra-
tive Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by failing to write up a Child Maltreatment Alle-
gation Report and close the        case as requested in a
supervision meeting for the periods 24/11-7/12/94.

Charge 29 As required under Public Service Administra-
tive Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by failing to write up a Child Maltreatment Alle-
gation Report and close the        case as requested in a
supervision meeting for the periods 8/12-21/12/94.

Charge 30 As required under Public Service Administra-
tive Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by failing to write up a Child Maltreatment Alle-
gation Report and close the        case as requested in a
supervision meeting for the periods 22/12-14/1/95.

Charge 31 As required under Public Service Administra-
tive Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by failing to write up a Child Maltreatment Alle-
gation Report and close the         case as requested in a
supervision meeting for the periods 5/1-18/1/95.

Charge 32 As required under Public Service Administra-
tive Instruction 707 [1], dealing with Obligations of an Officer,
pursuant to Section 80 [d] of the Public Sector Management
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Act 1994, you are charged with not conscientiously discharg-
ing your duties from the 1st October 1993 during the prescribed
hours of duty.

Charge 33 As required under Public Service Administra-
tive Instruction 707 [2] dealing with Obligations of an Officer,
pursuant to Section 80 [b] [ii]of the Public Sector Manage-
ment Act 1994, you are charged with breaching a public sector
standard of conduct by virtue of not behaving at all times with
courtesy and consideration to the public, in relation to inci-
dents of the 6th April, 27 April and 1st May, as detailed in the
Perth City Mission complaint on the 10 May 1995.

Charge 34 As required under Public Service Administra-
tive Instruction 707 [8], pursuant to Section 80 [d] of the Public
Sector Management Act 1994, you are charged with not com-
plying with and giving effect to the requirements of Section
1.3 of the Case Practice Manual, dealing with Documenta-
tion, by virtue of failure to write up as per the 6 counts in the
case and 9 counts in the         case as mentioned above. (This
Manual is issued for the guidance of Social Workers in the
performance of their duties and is deemed central to the terms
and conditions of your employment).”

[Respondent Exhibit Book, Annexure A]
The grounds upon which the appeal is based are detailed in

the Schedule to the application as follows—
“Schedule.

(1) The appellant, Mr Jules Henry Rikkers, was em-
ployed under the provisions of the Public Service
Act 1978 on 4 May 1982 as a temporary officer oc-
cupying the position of Social Worker Level 1 at the
Department for Community Welfare.

(2) The appellant was granted permanency with the pub-
lic sector on 29 July 1982.

(3) The appellant became a Level 5 officer on 1 August
1987.

(4) On 4 July 1995 the appellant was charged by the
respondent pursuant to Section 83(l)(b) of the Pub-
lic Sector Management Act alleging breaches of
discipline. 34 charges have been laid against the ap-
pellant.

(5) On 11 July 1995, the appellant advised the respond-
ent that pursuant to Section 86(l)(c) and 86(2) the
charges were hereby denied.

(6) On 13 July 1995 the respondent advised the appel-
lant that a disciplinary inquiry had been established
to investigate the charges.

(7) On 10 August 1995 the respondent advised the ap-
pellant that as an outcome of the disciplinary inquiry
it was recommended that the appellant be dismissed
with immediate effect.

(8) On 21 August 1995 the appellant was dismissed in
accordance with Division 3 of the Public Sector
Management Act with 4 weeks salary in lieu of no-
tice.

(9) The appellant claims that the decision to dismiss is
harsh and unfair on the following grounds.

(a) That the respondent failed to manage any per-
ceived performance issues with respect to the
appellant’s work.

(b) That the respondent denied the appellant natu-
ral justice by failing to comply with the
provisions of the Public Sector Management
Act 1994.

(c) That in all the circumstances the decision of
the respondent is harsh and unjust.

(10) The appellant seeks an Order from the Board for re-
instatement effective from the date of dismissal
without loss of any entitlements or benefits.”

[Respondent Exhibit Book, Annexure B]
The grounds of appeal are supplemented by the following

further particulars relating to ground 9.
“FURTHER AND BETTER PARTICULARS
PSAB 6 OF 1995
Clause 9(a)

That the employer failed to manage any performance issues
with respect to the appellant’s work in accordance with the
‘Management of Employee Substandard Performance’ Guide-
lines for the Public Sector.

Clause 9(b)
1) That the employer failed to comply with Section 8

of the Public Sector Management Act 1994 by not
treating the appellant fairlyand (sic) consistently and
subjected him to arbitrary and capricious acts.

2) That the employer failed to comply with the provi-
sions of Division 3 ‘Disciplinary Matters’ of the
Public Sector Management Act 1994.

Clause 9(c)
The decision to dismiss the appellant was harsh and unjust

on the grounds that the employer:
a) failed to identify and manage any sub-standard per-

formance issues;
b) failed to provide proper supervision and training;
c) condoned the act by failing to act within a reason-

able time period against the employee for the alleged
failure to comply with an alleged written lawful in-
struction;

d) failed to advise employees that the Workload Meas-
urement Form constituted a written lawful
instruction;

e) failed to issue alleged written instructions that were
reasonable;

f) failed to advise the appellant that failure to comply
with an alleged instruction could result in his dis-
missal;

g) failed to consider the unblemished service record and
the length of service of the appellant when taking
action against him;

h) failed to consistently apply the provision of the Pub-
lic Sector Management Act 1994.”

[Respondent Exhibit Book, Annexure B]
In the course of dealing with preliminary matters it was ac-

knowledged by the parties that Charge 5 had been found not to
be proven by the panel undertaking the disciplinary inquiry
and need not be addressed in these proceedings. It was also
conceded on behalf of the Respondent that Charge 34 refers to
matters the subject of other charges appealed against and should
therefore be dismissed. The Board takes this to mean that
Charge 34 is withdrawn by the Respondent and also need not
be addressed. In addition to what was said in relation to Charges
5 and 34 Ms Gaines for the Appellant submitted by way of a
preliminary point that Charge 32 concerned a matter of per-
formance rather than discipline and should therefore have been
laid pursuant to s.80(a) of the Public Sector Management Act
1994 rather than s.80(d) as specified. In these circumstances,
it was argued, Charge 32 should also be withdrawn. Ms Smith
made no concessions in this regard and submitted that nothing
under the provisions of the Public Sector Management Act
1994 prohibited the taking of disciplinary action in connec-
tion with substandard performance and in any event, the issue
was not one of substandard performance because the compe-
tency of the Appellant was not under question. If it were it
was said that the appropriate action would have been taken
pursuant to s.79 of the Public Sector Management Act 1994.
Having considered the submissions on this issue the Board
determined that the question was not one to be decided as a
preliminary point and that it would be dealt with having heard
full argument.

A request by Ms Gaines to also have the question of whether
the dismissal was in the nature of a summary dismissal and as
a consequence, the question of onus dealt with as preliminary
matters were also refused on the basis that they were issues
more appropriately considered in the light of full argument.

As to the remaining charges it is relevant to note at this point
that following evidence on behalf of the Appellant given by
Ms S. Banks, a Senior Group Worker working with what is
known as the MIPPS programme and on behalf of the Re-
spondent by Ms S.D. Chapman, a Senior Casework Supervisor
with responsibility from September 1993 for the supervision
of the Appellant, that charges 1, 2, 6, 7, 8, 11, 12, 13, 14, 15,
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16 and 31 were withdrawn, leaving twenty charges which the
Respondent continued to press.

Charges 1, 2, 6, 7, 8 and 11 were withdrawn because they
relate to items included within Workload Measurement Forms
completed by Ms Chapman in consultation with the Appellant
which had been identified as priority 3 work. It was conceded
by Ms Chapman in her evidence that priority 3 work was work
which was expected to be completed in a period which ex-
ceeded 10 working days and while such work was expected to
be completed within a reasonable period (identified by her as
being 1 to 2 months), that period did not become finite until
the work was upgraded to priority 2. As such, charges that the
Appellant failed to obey lawful instructions to complete the
work identified in the two week period to which each of the
Workload Measurement Forms applied could not be sustained.
It was noted by Ms Smith in withdrawing these charges that
while charge 20 also related to work identified as priority 3,
the work had been outstanding over a four week period and it
had therefore been decided to continue to press that charge.

Charges 12, 13, 14, 15 and 16 each concern a charge of fail-
ure to obey a lawful written instruction to refer a client family
for inclusion in the MIPPS programme. This was a matter
identified as a priority 2 item in the Workload Measurement
Forms covering the periods identified in the respective charges.
These charges were withdrawn following the evidence of Ms
Banks that the Appellant had in fact made the referral in the
appropriate way but that Management responsible for the
MIPPS programme had decided due to the circumstances of
the particular case that the family could not be engaged in the
programme at that time and should instead be placed on the
programme’s “pending list”.

Charge 31 was withdrawn because it related to a period dur-
ing which the Appellant had suffered a heart attack.

It was submitted by Ms Gaines that for all charges, with the
exception of charges 32 and 33, the question to be answered
by the Board is whether the tasks specified and prioritised in
the Workload Measurement Forms for the periods identified,
constitute lawful written instructions. It is conceded by Ms
Smith and accepted by the Board that if they do not, then all of
the charges based upon that proposition must be found not to
be proven (see Ms Smith at transcript page 510).

Workload Measurement Forms were said to have been de-
signed specifically for the Whitfords District Office as an aid
to supervision and to ensure the proper management of work-
loads and case allocations. They were never, according to Ms
Gaines, intended to be used for the purpose indicated in the
laying of the charges by the Respondent.

Workload Measurement Forms are arranged so that specific
relevant information can be entered as a fortnightly record of
work commitments . The first column records each task/case/
project and other ongoing commitment for which the employee
named on the form is responsible. The following three col-
umns record what are referred to as the “intensity” (the number
of hours estimated to be required to complete the work identi-
fied), the “priority” (the number of working days in which the
work is expected to be finalised) and the “actual” hours taken
(although the “actual” column is not filled out on any of the
forms before the Board, with the exception of the form for the
period 30 March 1994 to 12 April 1994 which relates to charges
6 and 21 and records 20.5 actual hours worked). The priority
allocated to each task is identified on a scale of 1 to 3. Priority
1 work is categorised as “urgent” and is expected to be com-
pleted in less than five working days. Priority 2 work is
categorised as “important” and is expected to be completed in
less than 10 working days. Priority 3 work is categorised as
“hold” and is expected to be completed in an unspecified pe-
riod in excess of 10 working days. The final column of the
Workload Measurement Form is headed “comments” and is
used to describe in summary form what it is that is required to
be done in respect to each matter identified in the first col-
umn. All of this information is usually entered by the supervisor
as part of fortnightly supervision meetings which can last up
to two to three hours to reflect outcomes negotiated with the
officer named on the Workload Measurement Form. In some
cases, however, it would seem that the form is actually filled
out by the officer to whom it applies and this occurred on at
least one occasion in respect of the Appellant.

Copies of the Workload Measurement Forms relevant to the
charges against the Appellant are included in the Respond-
ent’s Exhibit Book at Annexure J.

As to the charges themselves, it was argued by Ms Gaines
that it could be demonstrated that the Appellant rarely had
available to him a full 10 days in a supervision period to com-
plete the work identified in the Workload Measurement Forms.
She also drew attention to evidence which indicated that the
actual number of hours of work required to complete the tasks
given priority 1 or 2 exceeded in some cases the actual number
of ordinary working hours available within the fortnight to
complete those tasks and that no allowance was made for other
work which inevitably arose during the period concerned that
had not been contemplated in the course of the supervision
meeting. Further, it was argued, the Appellant had never re-
fused to do the work he is charged with failing to complete
and the work involved in some instances had been finalised up
to 18 months prior to the time when the charges against him
were laid. While a number of the charges had been withdrawn
it was pointed out that charges 1, 2 and 4 were said to relate to
work completed up to 18 months prior to them being laid,
charges 6 to 11 and 17 to 22 were said to relate to work final-
ised approximately 12 months prior and charges 12 to 16 and
23 to 31 were said to relate to work completed approximately
5 to 6 months prior. In drawing the Board’s attention to these
time-frames Ms Gaines asked why, if the matters with which
the Appellant had been charged were so serious, were they not
acted upon at the time instead of being used as a basis for his
dismissal so long after the work in question had been com-
pleted. In Ms Gaines’ submission it is not open to the
Respondent to condone the manner in which the Appellant
conducted himself for so long and then some considerable time
later rely upon the behaviour condoned to justify dismissal.

According to Ms Gaines all the charges against the Appel-
lant concern performance issues as opposed to disciplinary
issues and it is asserted in that context that the Respondent
itself had failed in its obligations to comply with its own guide-
lines issued in 1992 (Appellant Exhibit Book, Appendix
M—Attachment F) and further, failed to distinguish between
poor performance and discipline or to properly apply the man-
agement standards and guidelines set out in policy documents
entitled Management Of Employee Substandard Performance
(Appellant Exhibit Book, Appendix M—Attachment E) and
Managing The Disciplinary Process (Appellant Exhibit Book,
Appendix M—Attachment D) issued by the Public Service
Commission, as it then was, in June 1992 and March 1994
respectively. Ms Gaines drew the Board’s attention to the sum-
mary report and recommendations prepared as a consequence
of the disciplinary inquiry conducted by the Respondent (Ap-
pellant Exhibit Book, Appendix I) and noted that the inquiry
panel itself acknowledged that charge 32 involved a perform-
ance issue and recognised a need for the Respondent to review
its performance procedures.

As to charge 33, it was said by Ms Gaines that the evidence
showed that on 27 April 1995, one of the dates referred to in
the charge as being a date on which the Appellant had behaved
without courtesy or consideration to a representative of the
Perth City Mission, that the Appellant had in fact had no con-
tact with that organisation. It was further said that the inquiry
into that matter by the Respondent had found the Appellant’s
response in the circumstances to have been appropriate.

Finally Ms Gaines attacked the process followed by the
Respondent in the laying of the charges against the Appellant
on the basis that there had been a failure to comply with S.81
of the Public Sector Management Act, 1994, which requires
that notice in writing be given of suspected breaches of disci-
pline and that an opportunity to respond be allowed before the
laying of charges. While Ms Gaines acknowledged that de-
fects in the original process are not usually fatal to a decision
to dismiss (see Gary Mark Raxworthy and the Authority for
Intellectually Handicapped Persons, 69 WAIG 2266) that does
not mean that proper process can be ignored. The Raxworthy
case was also referred to as authority for the proposition that
if on appeal an act of misconduct on which a decision to dis-
miss is based is shown not to have occurred, then the basis for
the decision under appeal is lost (supra at 2666) and further,
that it would be wrong to dismiss a person for one reason and
then seek to justify the decision before an Appeal Board for
different reasons (supra 2667). Other authorities were referred
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to in connection with the giving of lawful commands and the
unfairness of dismissals for incompetence without the dis-
missed employee having been afforded proper supervision and
training. These authorities were raised in the context of the
assertion on behalf of the Appellant that he did not wilfully
refuse to perform the work required of him or repudiate the
employers authority and that the allegations against him had
not been identified or properly managed as performance is-
sues.

Evidence in support of the Appellant was also called from
Ms S. Banks, Mrs C. Jones, Ms M. Radici and Messrs G.
Cusak and R. Morgan.

Ms Radici, who worked at the Whitfords District Office for
approximately 5 years to about September 1994, confirmed
evidence provided by Mrs Jones as to the purpose for which
workload measurement forms had been developed at the
Whitfords District Office. According to Ms Radici their pur-
pose had never changed and to her knowledge had never been
considered to constitute a lawful written instruction. There was,
however, an expectation by “most people” (transcript p.246)
that priority 1 and 2 matters would be attended to in the time
specified. Priority 3 matters would not always be completed
and would be re-prioritised in the following supervision ses-
sion. It was also said by Ms Radici that often there were more
hours of work scheduled on Workload Measurement Forms
than there were normal working hours available to do that work
and that new work allocated during the supervision period was
not incorporated in the forms. How supervisors dealt with that
situation varied according to Ms Radici and of three supervi-
sors under whom she worked, Ms Chapman was the only one
who she could recall who did not record the new allocations.
In terms of interpersonal relationships, Ms Radici observed
that she thought the Appellant got along with most people,
although there were some with whom he did not. Under cross-
examination Ms Radici confirmed that there was an expectation
that an officer’s case notes would be held on file and not on a
computer as the Appellant claimed was his practise.

Mr Cusak, who in his capacity as Juvenile Justice Officer
with the Ministry of Justice had close contact with the Appel-
lant between October 1993 and December 1994 in relation to
a young offender who was also a ward of the state, spoke highly
of the Appellant. Under cross-examination Mr Cusak was asked
about a case conference described by him as being of a high
level and involving senior officers. Mr Cusak could not recall
having before him at that conference case notes from the Ap-
pellant that would normally be circulated prior to the event.
Mr Cusak conceded that it was usual for case notes to be made
available prior to a case conference, but added that this did not
seem to be the case in recent times “in regard to completely
separate matters and personnel outside of this court” (tran-
script p.258) and that he did not recall the absence of case
notes on that occasion creating any difficulties.

Mr Morgan’s evidence was that he had known the Appellant
in a personal and professional capacity since about 1987/88.
The professional relationship had been developed through
community involvement and through programs run by the
North Western Metropolitan Regional Youth Services Inc
where Mr Morgan is employed as a Chief Development Of-
ficer of a Youth Service. Mr Morgan spoke highly of the
Appellant’s professional and interpersonal attributes and sug-
gested that from his observations of persons with whom the
Appellant worked, it appeared that there was a deliberate at-
tempt by some officers, including the Manager of the Whitfords
District Office, Mr P. Ward, to isolate the Appellant and that
some people “seem to have the knives out for Jules” (tran-
script p.345).

We turn now to the facts as they appear from the evidence
and the circumstances which leads to the laying of the charges
against the Appellant.

The work of the professional staff of the Respondent is sub-
ject to a Case Practice Manual (Respondent Exhibit Book,
Annexure P) developed following the recommendations of the
Foster Care Enquiry Report of January 1992, more commonly
known as the Harries/O’Brien Report (Respondent Exhibit
Book, Annexure Q). Under the Terms of Reference for its de-
velopment the Case Practice Manual is intended to articulate
the Department’s requirements for and principles of quality
casework practice in a document which includes requirements

having the status of Administrative Instructions. The Case
Practice Manual in fact was primarily based upon existing
practice already defined in other Departmental manuals and
documents. Its purpose is to provide a quick but authorative
reference to basic practice standards required across a broad
spectrum of Departmental work. It is a requirement that it be
read in conjunction with more detailed policy and practice re-
quirements outlined in specific manuals and documents which
define the Department’s policies in specific areas of practice.
It is clearly explained in the Foreward to the Case Practice
Manual that—

“The practice requirements outlined in the Manual cannot
take into account all eventualities. Field Officers may need,
on occasions, to rely on their knowledge and skills to make a
judgement to deviate from practice requirements. On those
occasions Field Officers should consult with senior staff (eg
Senior Casework Supervisors, District Managers, Regional
Directors) before deviating from practice requirements. In those
cases, decisions must be fully documented.” (Respondent Ex-
hibit Book, Annexure P—Foreword to the Manual). The
Appellant conceded that he was aware of those documents
and their contents.

Chapters 1.3, 1.6, 1.8, 1.9, 2.2, 2.4, 5.1 and 5.3 of the Case
Practice Manual are of particular relevance to these proceed-
ings in that they set out the requirements of Field Officers and
Responsible Senior Officers in relation to recording, assess-
ment and supervision issues which form part of the charges
against the Appellant. Under Chapter 5.3.1 Responsibilities
of Supervisors, the manual specifies as follows:

“5.3.1 Responsibilities of Supervisors
Their are a number of inter related responsibilities in

the supervisory role including the need to:
— review and assess individual cases and assist

the Field Officer to improve their skills in
working with clients through a better under-
standing and insight of the casework process;

— provide advice and direction to the Field Of-
ficer at various stages in their casework and in
their other areas of responsibility;

— assist and support the Field Officer in consid-
ering their individual development goals and
training needs;

— integrate these elements in a performance man-
agement framework which identifies and
records the responsibilities, directions and pri-
orities of the individual Field Officer’s role.

Various components of the role may be undertaken by
different Responsible Senior Officers, but one, normally
a Team Leader, Senior Casework Supervisor or Assistant
Manager must be specifically responsible to ensure the
supervision is adequate and all the components have been
attended to and integrated.

To be effective in this role the Responsible Senior Of-
ficer must ultimately have the authority to direct the Field
Officer. Under normal circumstances however, the proc-
ess of supervision should be an enabling one. The Field
Officer should be supported to achieve their own solu-
tions and directions to meet agreed goals.”

[Respondent Exhibit Book, Annexure P]
This establishes the authority of casework supervisors.
Mr Callega gave evidence on behalf of the Respondent in

his capacity as Principal Social Worker about the Harries
O’Brien Inquiry (Supra) the Melissa Inquiry (Respondent
Exhibit Book, Annexure R) and the Duty of Care Inquiry (Re-
spondent Exhibit Book, Annexure S), including the impact of
recommendations arising out of those inquiries on the devel-
opment of professional practice and standards within the
Department of Family and Children Services. According to
Mr Callega these three inquiries are referred to in foundation
and other training programmes within the Department and if
all staff had not physically been given a copy of the reports
they had certainly been made well aware of their existence
and the issues arising from them. He confirmed that the fun-
damental importance of case recording and supervision of case
practice highlighted in the reports had resulted in the produc-
tion of the Case Practice Manual in December 1992. A quality
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assurance unit was also later established and a case conduct
system implemented in July of 1994.

The requirement to maintain quality case notes in an accept-
able form is dealt with in both the Case Practice Manual, which
has the force of and is supported by administrative instruc-
tions, and in a policy document developed in July 1993
concerning client file management. In Mr Callega’s evidence
it is not acceptable to depart from the procedures set out in the
Case Practice Manual and the client file management system
in relation to case reporting. Case reporting is said by Mr
Callega to go directly to the Social Workers code of ethics and
professional standards. In this regard he said “...if you don’t
record, you effectively don’t meet the professional standards
of your profession and nor do you allow a client to have the
right to test the perception, or the record, of the contact with
the agency.” (Transcript p.424) In Mr Callega’s view a Social
Worker at the Appellant’s level would be expected to be a
model for others in this regard.

As to casework supervision Mr Callega gave evidence that
Senior Casework Supervisors have the authority to direct case-
work officers but that a Social Worker may object to or disagree
with such directions. In that circumstance it is said that the
Social Worker is required to document and submit the objec-
tion or disagreement to the responsible senior officer and seek
an alternative direction. It is not, however, open to a Social
Worker to adopt a course different to that directed simply be-
cause the Social Worker holds a different view.

Under cross-examination Mr Callega conceded that time
frames specified in practice manuals, administrative instruc-
tions and procedures are not always able to be adhered to but
stressed that any deviation from those time frames need to be
authorised and are considered to represent the exception rather
than the rule. In response to a question from a member of the
Board Mr Callega also confirmed that in the course of his
responsibilities for quality assurance he arranges for and is
involved in case audits by way of random selection or refer-
rals from District Offices and is available as a consultant to
Senior Casework Supervisors and Managers who have con-
cerns about the quality of the casework of staff. In the exercise
of those responsibilities Mr Callega confirmed that no issues
had arisen or been referred to him in relation to the Whitfords
District Office where the Appellant was employed.

Mr M. Garsed, who is currently employed as a Team Leader
at the Joondalup District Office, gave evidence that during his
employment as Team Leader at the Whitfords District Office
prior to moving to Joondalup he had on occasions supervised
the Appellant during absences of Ms Chapman on leave. The
last of those occasions was in the two and half months preced-
ing the Appellant’s suspension from duty while he was working
as Duty Officer.

In his evidence for the Respondent Mr Garsed stressed the
complexity and responsibility involved in the area of statutory
child protection and the emphasis placed, not only by the Re-
spondent but by others both nationally and internationally, on
the need for careful recording and documentation in child pro-
tection matters. This emphasis is confirmed by Mr Garsed to
be highlighted in the reports and recommendations of the Har-
ries/O’Brien Inquiry (Supra) which issued in 1992. Mr Garsed
also confirmed that the report and its recommendations are
well known to persons engaged in the field of social work.
The report and recommendations address what Mr Garsed
explained to be basic social work practice which is reinforced
in the Department’s Case Practice Manual and in its guide to
child protection practice.

In the context of the requirement for case files to be prop-
erly maintained Mr Garsed was referred to the task of writing
up and in closing case files which had been identified by the
Appellant in his evidence as something of a “rubber stamp”
process and thus not of a high priority. This view was not
supported by Mr Garsed who explained the importance of the
writing up and closing of case files and the relevance of that
task in terms of accountability to the client, the Department,
the courts and other agencies.

It is against the background that the charges against the Ap-
pellant need to be assessed.

The failure of the Appellant to write up casework is at the
root of each of the charges laid except one. This trait has been
evident in his work history since as far back as November

1986 when his performance was the subject of a review for
the purpose of progression from Social Worker Level 2/4 to
Senior Social Worker Level 5. In the report of the Social Work
Supervisor who reviewed the Appellant’s performance, mat-
ters were raised that are in common with the matters relevant
to the present proceedings. This is exampled by the following
extracts from the Relieving Social Work Supervisors report.

“1. Procrastination in Recording
A marked feature of his work is his failure to com-
plete recording promptly. This problem is not
attributable to his having a heavier workload than
other officers. No significant improvement has been
noted in spite of the issue being raised in the past,
and suggestions offered to alleviate the problem.
.....

 4. Confrontationist style in supervision
When Mr Rikkers is unsure of the appropriateness
of a course of action he creates a confrontation when
seeking ratification of his decisions. Comments
which he sees as critical result in his becoming de-
fensive, resistant and rude.

 5. Style of Interaction
The style Mr Rikkers adopts in interaction with oth-
ers causes problems. He denies this, brushing aside
the issue, stating, “We have a personality conflict”.”
[Respondent Exhibit Book, Annexure O]

That report and the Appellant’s written response were con-
sidered by the Director of the then Department for Community
Services who endorsed the recommendation that progression
to Senior Social Worker level 5 be deferred and be reconsid-
ered on 1 November 1987. Progression to level 5 was
subsequently approved on November 17 1987 with affect from
1 August 1987.

The behaviour noted in the course of the Review referred to
above is consistent with the behaviour noted in a referee re-
port prepared in March 1994 by Ms C. Jones, a Senior Case
Work Supervisor with the Respondent who had worked with
the Appellant in the same office in the then Department for
Community Development for more than six years, the latter
five of which involved her in acting as the Appellant’s Team
Leader. While noting that the Appellant had demonstrated the
skills necessary to be a competent Social Worker, the report
also identified similar concerns to those recorded in 1986. These
are exampled in the following extracts from the referee report
prepared by Mrs Jones.

“1. HIGH LEVEL COMMUNICATION SKILLS—
WRITTEN, ORAL AND INTERPERSONAL
... file notes are often not up to date or nonexistent,
forms are not filled in, closing summaries are not
completed and lengthy delays have occurred in the
scheduling of conferences and reviews.
...
...At times colleagues have found him insensitive,
arrogant and obstructive. This inability to positively
engage staff and develop trust relationships with them
on a consistent basis would seriously hamper Jules
in carrying out Team Leader duties.

2. SUPERVISORY, MANAGEMENT AND LEAD-
ERSHIP SKILLS
...Jules lack of rigour in his written work would also
be a serious deficit in a role that is likely to be re-
sponsible for quality assurance functions.

3. TEAM SKILLS OR EXPERIENCE IN WORKING
IN A MULTI-DISCIPLINARY SETTING
...Jules has a good understanding of team building
strategies, group dynamics and working co-opera-
tively with a range of different professional and
non-professional groups. As with his supervision
skills however he has difficulty in translating this
knowledge to practise because of his interpersonal
skills.

4. CASEWORK AND/OR COMMUNITY WORK
SKILLS AT AN ADVANCED LEVEL
...It is unfortunate that these accomplishments are
marred by Jules less than adequate performance of
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file maintenance and administrative functions and
requirements. ...However, as with my comments in
relation to Jules supervision skills his enthusiasm and
theoretical knowledge base are not enough to com-
pensate for interpersonal difficulties.
[Respondent Exhibit Book, Annexure C]

Comments from other sources in a similar vein are recorded
at Annexure F to the Respondent’s Exhibit Book.

So far as the present proceedings are concerned the focus on
the Appellant’s shortcomings in the areas of case file mainte-
nance and the writing up of case notes commenced in about
1992.

It was the evidence of Mrs Jones who was called as a wit-
ness by the Appellant that she had supervised him in her
capacity as Team Leader from about the middle of 1991 to
May 1992 when he left for Canada on a work exchange pro-
gramme and again on his return from Canada in 1993 until the
appointment of Ms Chapman as Senior Casework Supervisor.
In that time she had held concerns about his case reporting,
preparation of file notes, failure to keep files up to date and
the writing up and closing of cases.

These concerns were highlighted in 1992 prior to the Appel-
lant leaving for Canada on a work exchange programme. At
that time there were some twelve cases which had not been
closed or written up as required. In order that this could be
remedied Mrs Jones ceased allocating work to the Appellant
“...a couple of months at least, probably longer...” before his
departure (Transcript p234). Despite her view that this was
ample time to complete the tasks outstanding the Appellant
left approximately five cases incomplete. Mrs Jones herself
attempted to write up the remaining files from documents and
notes located in his room, some of which could be identified
with case files and some of which could not. The consequence
of this was said to be that much of the material available was
useless and that files could not be actioned for lack of infor-
mation. The matter was raised by Mrs Jones with her Manager,
Mr Ward, whom she understands took it up with the Appellant
on his return from Canada. Mrs Jones also confronted the
Appellant on his return from Canada about his case recording
practices and informed him that if he did not comply with
Departmental guidelines and standards she would take the
matter up with her Manager. According to Mrs Jones when
she raised these issues with the Appellant he expressed the
view that face to face work was more important than note tak-
ing.

Mrs Jones’ concerns about the Appellant’s failure to write
up casework were said to have been raised with him regularly
in the course of supervision meetings. At no time, however,
had any formal performance management process been put in
place by either her or her manager, Mr Ward, with whom she
had discussed her concerns. Mrs Jones did not question the
competence of the Appellant and in describing her assessment
of his professional capacity she said—

“.....—Jules had very mixed relationships with his col-
leagues within the department. My sense was you either
loved or hated Jules and there was kind of never in be-
tween. I personally had quite a good working relationship
with Jules but I think that was because we were able to
achieve a very open, give and take about how we viewed
the other’s behaviour and we were able to give each other
quite honest and forthright feedback when we didn’t ap-
preciate what the other person was doing. Other staff at
Whitfords and other people within the department didn’t
feel quite as confident in doing that with Jules, and I know
a number of staff felt quite intimidated and threatened by
him and there were a lot of staff that didn’t want anything
to do with him.”
[Transcript page 227]

Mrs Jones also informed the Board that the Workload Meas-
urement Forms central to proceedings had been originally
developed by herself and a Mr Mario Gallo, in consultation
with other staff, for use at the Whitfords District Office. The
forms were intended to assist in dealing with workload prob-
lems and case allocations, aid supervision and protect Social
Workers by relieving them from the responsibility for work
prioratisation through a programmed review process in which
such matters were decided by the Supervisor. According to
Mrs Jones the Workload Measurement Forms were never

intended to be used for disciplinary purposes and to her knowl-
edge they had never been used in that way until the present
case. Further, contrary to the findings of the Inquiry Panel at
page 2 of its Summary Report (Appellant Exhibit Book, Ap-
pendix I at page 65) Workload Measurement Forms were never
intended or regarded by Mrs Jones to constitute a lawful writ-
ten instruction.

As far as Mrs Jones is aware, Workload Measurement Forms
were not adopted for general use by the Department of Family
and Children Services and the only other District Office in
which they were used was Mirrabooka.

In about September 1993 Mrs Jones was replaced as the
Appellant’s supervisor by a Ms C. Chapman who had been
appointed in August of that year as a Senior Casework Super-
visor at the Whitfords District Office.

It was the evidence of Ms Chapman that the position of Sen-
ior Case Work Supervisor had been created in 1993 in response
to the outcome of an inquiry conducted following the death of
a state ward. The purpose of the position was said to be to
relieve the Managers of District Offices of casework supervi-
sion responsibilities. Senior Case Work Supervisors carry no
case load and apart from having responsibility for the overall
supervision of casework, are also required to chair case con-
ferences.

Ms Chapman confirmed evidence given by others in the pro-
ceedings before the Board as to the purpose for which Workload
Measurement Forms had been originally developed, that be-
ing to facilitate peer consultation, monitor case loads and
prioritise casework of Social Workers at the Whitfords Dis-
trict Office. From the time of her appointment as Senior Case
Work Supervisor, however, Ms Chapman considered that her
clear mandate as a supervisor of casework was to ensure qual-
ity assurance and accountability. Ms Chapman thought that all
staff, with the exception of the Appellant, were fully aware of
this and that the Workload Measurement Forms were seen as
confirmation of what was required of them as a consequence
of their fortnightly supervision sessions.

Ms Chapman considered that Workload Measurement Forms
constituted lawful written instructions, despite the fact that
the aggregate number of hours estimated to complete the tasks
as recorded on the forms regularly exceeded the normal work-
ing hours of 75 in a fortnight. There was no conflict in this, in
Ms Chapman’s view, because of the way in which tasks were
prioritised with priority 3 tasks expected to be completed in
an unspecified period in excess of two weeks and therefore
able to be carried over for one to two months. In addition to
this, it was said that priority 1 and 2 tasks could be carried
over subject to renegotiation with the Senior Case Work Su-
pervisor. In fact it was conceded by Ms Chapman that while
other social workers mostly completed priority 1 and 2 tasks
within the times specified, that was not always the case and
there was no officer employed at the Whitfords District Office
who it could be said had met the time requirements of all pri-
ority 1 and 2 tasks.

Before commencing supervision of the Appellant in 1993,
Ms Chapman said that she had been spoken to by the Manager
of the Whitfords District Office, Mr P. Ward, about concerns
he had brought to the Appellant’s attention in relation to his
performance and in particular, his persistent failure to write
up file notes, case notes, case summaries and case closures.
This was said by Ms Chapman to have been raised by her with
the Appellant when she commenced as his supervisor in terms
of accountability requirements and her intention to make her
own assessment of his performance. It was Ms Chapman’s
evidence that from that time, she frequently talked with the
Appellant in the course of fortnightly supervision sessions
about his failure to attend to written work. This was a persist-
ent issue of concern and despite stressing the importance of
writing up casework and attempts to assist with the offer of
clerical assistance and aids such as dictaphones and comput-
ers, file notes were not produced when asked for. According
to Ms Chapman the Appellant consistently explained his fail-
ure to write up his casework by reference to lack of time and
other priorities. This was not, however, accepted by Ms
Chapman due to conscious efforts which had been made to
contain his case load. Ms Chapman’s evidence in this regard
was supported by Mr Garsed who also gave evidence that he
had conducted an examination of work allocations made to
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the Appellant and two other employees for the period October
1993 to January 1995. The result of that examination showed
that in the review period the Appellant had a total of 30 alloca-
tions which averaged out at 1.9 per month. This compared
with the average allocations of 4.1 per month for the other
staff members compared with.

While it is clear from Ms Chapman’s evidence that the issue
of writing up casework was a constant source of discussion
between her and the Appellant and that frequent attempts had
been made to stress with him the importance of such work,
there were no written or verbal warnings that his continued
failure to meet requirements in this regard could lead to disci-
plinary action. In Ms Chapman’s view ample written warnings
were to be found in Workload Measurement Forms prepared
in the course of supervision sessions and in a memo dated 19
May 1994 to Mr Garsed, who was to take over the supervision
of the Appellant during her leave. That memo, which was cop-
ied to the Appellant and to Mr Ward, the Manager of the
Whitfords District Office at the time, was in the following
terms—

“Jules is aware that I have serious concerns regarding
his failure to write up file notes, case notes and closure
summary’s of investigations. His current case load is made
up of only a few active cases eg ........... and ..... family.
The rest need closing.

Jules has been “allocated ............. to manage whilst Rex
Jones is on leave. It is a volatile situation and Rex is en-
couraging Suzanne Lewis to consider a referral to the new
........Family Support Programme (residential).

Jules has been told that he is not to have a student until
his own work reaches a satisfactory standard. Time man-
agement is obviously an area that needs improvement.

A submission to the Director re .......... wardship status
is well overdue.

Sue Chapman”
[Respondent Exhibit Book, Annexure I (iii)]

It was not the case, in Ms Chapman’s evidence, that the
Appellant was not capable of performing the work the subject
of the charges before the Board. When asked why she held
that view Ms Chapman responded by saying “because I think
that he is a very intelligent person and that he is verbally very
adept. His written work, when he produces it, can be of a good
quality. I can see no reason why he couldn’t produce the work
that was required.” (transcript p.282). In the end, however,
Ms Chapman said that the relationship between herself and
the Appellant became strained and that she had lost respect for
him both professionally and personally.

It was conceded by Ms Chapman under cross-examination
that apart from setting agreed objectives in the preparation of
Workload Measurement Forms, there had been no formal proc-
ess implemented by way of performance management or
performance appraisal in accordance with procedures set down
by what was then known as the Public Service Commission
and issued in manual form for the guidance of public sector
agencies and by the Department itself (see Appellant Exhibit
Book, Attachment M—Appendices (E) and (F)).

It was also conceded by Ms Chapman that she had failed to
address the underlying issues of the charges against the Ap-
pellant through the formal processes available. This was said
by Ms Chapman to have been brought about by the difficulty
of her position in that she had no line authority in such matters
and that it was not her place to issue formal warnings. It was
confirmed by the Principle Social Worker for the Respondent,
Mr Callega, that Ms Chapman’s understanding of her position
in relation to line authority was consistent with the view held
by the Department and had been the subject of discussions at
Departmental level in which he was involved.

In early 1995 a Ms Donna Dean, who worked at the
Whitfords District Office from March 1994 to December 1995
as a Child Protection Worker and for short periods as Acting
Manager and Acting Senior Case Work Supervisor, found it
necessary in her capacity as Acting Manager to take urgent
action in respect of one of the Appellant’s files in his absence
on sick leave. Ms Dean gave evidence that the matter was
serious in that it related to potential child abuse. When two
officers of the Department visited the address recorded on the
file which had been under the Appellant’s control, it was

discovered that the mother and the children had not lived there
for quite some time. In an attempt to obtain a current address
for the family and information as to what had happened in the
many months since the date of the last notes on the file, Ms
Dean conducted a search of the Appellant’s office and compu-
ter without success. Mr Garsed also gave evidence that he had
assisted Ms Dean in her search for information that should
have been on file. Mr Garsed confirmed that the search had
not resulted in the location of the information sought but that
during the search he had come across a number of telephone
messages which made a pile some four inches in height. On
being asked for an explanation following his return from sick
leave the Appellant informed Mr Garsed that the telephone
messages were used as “memory joggers” in the preparation
of case notes. Ms Dean’s concerns were such that she recorded
them in a memo to the Appellant dated 13 January 1995 which
was passed on to him by the Senior Case Work Supervisor,
Ms Chapman, on 6 February 1995 following his return from
sick leave. That memo noted, inter alia—

“Some of my concerns about this case are—
1. No current file notes
2. No current working file
3. No current address
4. No pinkie for recent allegation
5. Protection concerns in relation to the al-

leged sexual abuse by the father
6. Protection concerns in relation to the al-

leged physical abuse of Jason and possibly
the other children.

I believe it is necessary that we have a case discussion
to develop a plan in relation to this family. I see this as a
matter of URGENCY.”
[Respondent Exhibit Book, Annexure J—tab 32]

These matters resulted in the laying of charges 1 to 16.
When asked in the course of her evidence about the purpose

and use of Workload Measurement Forms Ms Dean inormed
the Board that—

• she had never been informed that they constituted a
lawful written instruction but knew that the work
identified was expected to be completed within the
times set;

• all work identified was not always completed in the
relevant fortnightly period;

• she was never informed that she could be subject to
disciplinary action if all work identified was not com-
pleted; and

• she was aware of no person other than the Appellant
having been charged for failing to comply with work
requirements contained in Workload Measurement
Forms.

Ms Dean, also confirmed that difficulties arising from un-
foreseen matters in the course of a fortnightly period which
affected work priorities could be renegotiated with the super-
visor within that period.

The Appellant was also spoken to by Ms Chapman and Mr
Garsed on his return from sick leave on 6 February 1995 about
his backlog of work and was presented with and asked to sign
a document which the Board takes to be an attempt to for-
mally manage the performance of the Appellant. That document
was in the following terms.

“JULES RIKKERS
This document acknowledges the serious concerns regard-
ing the backlog of work including Case Notes/Closures
and Child Maltreatment Allegation visits which have not
been recorded and placed on file by Mr Rikkers.
On return to work on 6/2/95 Mr Rikkers will undertake
to meet with Sue Chapman (Senior Casework Supervi-
sor) and Martin Garsed (A/Manager) to discuss and plan
the above situation in regard to his work.
PROPOSAL 1.
Mr Rikkers to be given 11 working days (6/2/95 until 24/
2/95 inclusive) to clear his backlog. Ms Chapman to
prioritize with Mr Rikkers the order in which the work
will be done.
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During this 11 day work period Mr Rikkers will not re-
ceive any work telephone calls or make any outgoing work
calls, except to clarify matters related to the backlog. Mr
Rikkers will not be placed on the Duty Roster between 6/
2/95 and 24/2/95 inclusive.
Mr Rikkers will not be asked to go on any investigations
until after 24/2/95. Mr Rikkers will be regarded by cli-
ents/other agencies as “not available” until 27/2/95.
PROPOSAL 2.
From 27/2/95 (except for 1 weeks leave in early March)
Mr Rikkers will be placed on one months trial as the main
Duty Officer for Whitford District Office.
His Duty hours will be 3.5 days per week approximately.
Acting Team Leader and District Admin. Officer will work
together to draw up the new Roster.
On the other available 1.5 days approximately Mr Rikkers
will write up all referrals, attend allocation meetings etc.
This trial is only on the following basis:

1. That all long term Casework/C.M.A. backlog
is cleared and approved by Ms Chapman.

2. That Mr Rikkers keeps up to date with ALL
Duty Referrals ie: all records and intake forms
completed within 24 hours.

3. That there is no excessive delays in respond-
ing to client needs by telephone or personal
caller.

4. That only in EXTREME  circumstances will
back up be available from other Field Offic-
ers.

5. That Mr Rikkers is not required to undertake
long term casework after his return to work
on 6/2/95.

This trial will be reviewed after one month with Mr
Rikkers, Ms Chapman and
Martin Garsed.
.................................
Ms Sue Chapman
Senior Casework Supervisor
Whitford District Office
03.02.95
.................................
Mr Martin Garsed
A. Manager
Whitford District Office
03.02.95
...................................
Jules Rikkers
Senior Social Worker
Whitford District Office”
[Respondent Exhibit Book, Annexure C(ii)]

A hand written note signed by Mr Garsed and dated 23 Feb-
ruary 1995 records the fact that the document was given to the
Appellant in the presence of Ms Chapman on 6 February 1995
but that he had refused to sign it.

Despite the Appellant’s refusal to sign the document pre-
sented to him by Mr Garsed and Ms Chapman it would appear
from the evidence that the proposals contained in it were put
into effect. The Appellant was taken off all casework and given
approximately three weeks to do nothing but clear up the back-
log of file notes and write case summaries. This was followed
by a period during which he was relieved of all casework re-
sponsibilities and was placed as fulltime Duty Officer. In his
first month in that capacity while the Appellant was on trial it
was Ms Chapman’s evidence that he went “reasonably well”
(Transcript p.293) but that things started to slip back when the
trial finished.

On 23 February 1995 the Appellant produced a case sum-
mary report on a child maltreatment allegation presented on
16 March 1993. This report was seen by Ms Chapman on or
about the day it was produced. The matter dealt with in the
report is the subject of charges 17 to 31. Prior to the produc-
tion of the report there had been no case notes on the file, as
there should have been, recording action taken on the allega-
tion. The report recorded a number of home visits over a period

of some ten months, most of which Ms Chapman was sur-
prised that she had no knowledge of through her discussions
with the Appellant in supervision sessions. Because of this
Ms Chapman checked the dates against the staff movements
book and found that there was little if any correlation between
the visits identified in the report and the entries in the staff
movements book. As a consequence of this Ms Chapman wrote
a memo dated 7 March 1995 to Mr Garsed, Acting Manager at
the time at the Whitfords District Office, and to Mr J. Booth,
Director, Northern Metropolitan Region, identifying as a seri-
ous matter the inconsistencies between the Appellant’s report
and the staff movements book. In her memo Ms Chapman
requested that if there was no justifiable explanation from the
Appellant then “disciplinary action be taken at a Regional level”
(Respondent Exhibit Book, Annexure C(ii)). Mr Garsed passed
Ms Chapman’s memo to Mr Booth expressing concern not
only about the inconsistencies between the home visits recorded
in the report and the entries in the staff movements book but
also about the time which had elapsed between the allocation
of the child maltreatment allegation and the time of interviews
conducted in respect of that allegation. In response Mr Booth
requested the following action.

1. An audit of the Appellant’s cases from the time of
his return from special leave in May 1993 to March
1995.

2. A report from the Appellant’s immediate Supervisor
on his performance.

3. A report from the Manager of that District.
[Respondent Exhibit Book, Annexure C(iv)]
On 10 April 1995 Ms Chapman reported to the District man-

ager and the Regional Director on the results of the case audit
and on the Appellant’s performance. On her analysis of the
cases held by the Appellant on 3 February 1995, prior to his
removal from casework to write up outstanding work, none
were up to date. The case audit forms the basis of charge 32.

In relation to the request for a report on the Appellant’s per-
formance Ms Chapman attached a reference provided by the
Appellant’s previous supervisor, Ms C. Jones, dated 16 March
1994 which reflected many of the difficulties still being expe-
rienced (See extracts from the referee report prepared by Mrs
Jones recorded earlier in these Reasons for Decision) (Respond-
ent Exhibit Book C(v)). The use of the reference was said by
Ms Chapman to have been done to give a balanced perspec-
tive in that it had been tendered by the Appellant himself. Ms
Chapman’s reliance on the Referee report was qualified, how-
ever, by the comment that she was less impressed with the
Appellant’s casework skills than was Mrs Jones.

Ms Chapman’s report was discussed by a Management group
including Ms Chapman, the Substantive Manager of the
Whitfords District Office, Mr J. Carter, and the Acting Direc-
tor, Special Field Services Directorate, Mr C. Simpson, who
agreed that the matter should be referred to the Metropolitan
Director for follow up.

What followed was that Mr Simpson wrote to the Appellant
on 11 may 1995 referring him to the specific issues raised by
Ms Dean in her memo dated 13 January 1995 and to the con-
tradiction in office records raised by Ms Chapman in her memo
dated 7 March 1995, as well as unspecified concerns about the
Appellant’s case management procedures. The Appellant was
given five working days to respond and was advised that the
matter was to then be referred to the Director, Metropolitan
Field Services, for “possible further action in relation to is-
sues of suspected substandard performance and suspected
breaches of discipline as outlined in section 79 and 80 of the
Public Sector Management Act 1994.” (Appellant Exhibit
Book, Appendix E). This was followed on 18 May 1995 by a
request that the Appellant also respond to a letter from the
Manager, Youth Services, Perth City Mission, referring to three
incidents involving the Appellant and a Ms M. Hughes from
the Perth City Mission which gave rise to the following seven
complaints.

“1 Unprofessional manner in dealing with issues in front
of clients and students

2. The aggressive tone of voice used to intimidate an-
other agency staff

3. Talking to clients about personal views on other agen-
cies
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4. Accusing another agency staff member of ‘breaking
in’ with no substantial evidence. (Mabel and the stu-
dent did not go into the family house) and were
unaware that Summer needed to break in to a house
she stated was rarely locked.

5. Telling a client about his reluctance of case manage-
ment and internal department policy

6. Closing a case with no follow-on paper work to im-
plement YHA for client

7. Being extremely defensive, abusive, aggressive and
intimidating when questioned about his profession-
alism”

[Appellant Exhibit Book, Appendix F]
While this complaint forms the basis of Charge 33, the Ap-

pellant was not informed when he was asked to respond to its
terms of the fact that the matter raised a further potential breach
of discipline.

Responses were provided by the Appellant on 17 May 1995
and 25 May 1995 respectively. (Respondent Exhibit Book,
Annexure E)

On 28 June 1995 Mr R. Cox, Human Resources Officer,
Metropolitan Region, prepared a report, in consultation with
Ms Chapman which summarised the issues raised by Ms Dean
and Ms Chapman in January and March 1995 respectively.
The report also summarised the Appellant’s performance his-
tory going back to 1986, the action taken to assist his
performance, the impact of substandard performance on the
Department, the degree of the problems identified in the mat-
ters raised, the impact of performance assistance action and
external advice or intervention sought. The report did not,
however, make any reference to the responses of the Appel-
lant to the matters summarised. The report concluded that the
Appellant had “...demonstrated over a considerable period of
time, that he is reluctant to follow orders such as

— completing Child Maltreatment Allegation forms
— recording case/actions outcomes
— abiding by the Case Practice manual—(Section 1.3

in particular)
all of which leave the Department vulnerable in a Court of
Law,...”

(Respondent Exhibit Book, Annexure F)
and recommended that—

• charges be laid in accordance with S.83(1)(b) of the
Public Sector Management Act, 1994 in relation to
34 specified matters;

• charges be laid in accordance with the procedures
set out in S.86 of the Public Sector Management Act,
1994;

• the Appellant be suspended without pay in accord-
ance with S.82(1) of the Public Sector Management
Act, 1994; and

• if the charges were found to be proved that the Ap-
pellant be dismissed pursuant to S.86(3) of the Public
Sector Management Act, 1994.

On July 4, 1995 Mr Tomlinson, the Manager, Human Re-
sources, wrote to the Appellant informing him that following
the investigation arranged by the Regional Director, Metro-
politan Services, he had endorsed the recommendation that
the Appellant be charged in accordance with Section 83(1)(b)
of the Public Sector Management Act, 1994 with committing
thirty four breaches of discipline (now the subject of these
proceedings) and that he be suspended without pay. The memo
advised that on receipt of the Appellant’s response to the
charges a determination would be made pursuant to S.86(3)
which could lead to the termination of his services. On 11 July
1995 the Appellant responded denying the charges (Respond-
ent Exhibit Book, Annexure G (ii)). On 12 July 1995 the
Appellant was advised in writing that the Director, Metropoli-
tan, had been required to hold a disciplinary inquiry into the
charges pursuant to Section 84(4)(a) of the Public Sector Man-
agement Act, 1994 (Respondent Exhibit Book, Annexure G
(i)). On 19 July 1995 following proceedings before the Com-
mission the suspension of the Appellant was lifted and he was
temporarily located at 189 Royal Street, East Perth pending
the outcome of the inquiry.

A panel established for the purpose of conducting the disci-
plinary inquiry completed its work and reported to the Director
General in accordance with Section 86(8)(a) of the Public
Sector Management Act, 1994, on 10 August 1995 making
the following recommendations pursuant to Section 86(3)(a).

“The Panel undertaking the Discipline Inquiry relating
to the behaviour of Mr Jules Rikkers and the offences
that he has been charged with, has concluded that all the
charges are founded, except charge number 5.

The Panel undertaking the Disciplinary Inquiry has con-
cluded that the offences are serious, and therefore warrant
action, which the Panel believes should be the dismissal
of Mr Jules Rikkers, from the employment of the Family
and Children’s Services.”
[Appellant Exhibit Book, Attachment I—p68]

In the course of its inquires the panel interviewed seven staff
of the Whitfords District Office, four of whom gave evidence
in the proceedings before the Board, in addition to the Appel-
lant who it interviewed on two occasions.

On 10 August 1995 the Regional Director, Metropolitan
Services advised the Appellant in writing that as a consequence
of the findings of the disciplinary inquiry he would be recom-
mending to the Manager, Human Resources, that the Appellant
be dismissed pursuant to Section 86(3)(b)(vi) of the Public
Sector Management Act 1994 and advising that pursuant to
Section 86(9)(b)(ii) the recommendation was open to accept-
ance or variation by the Manager, Human Resources,
presumably on behalf of the employing authority (Respond-
ent Exhibit Book, Annexure K (i)).

On 14 August 1995 the Manager, Human Resources wrote
to the Appellant confirming the recommendation of the Direc-
tor, Metropolitan Services and inviting within seven days
written or oral submissions on the findings of the inquiry and
the recommended penalty before the matter was given further
consideration. Two copies of the “Summary Report and Rec-
ommendations of the Disciplinary Inquiry” were enclosed
(Respondent Exhibit Book, Annexure K (i)). On 21 August
1995 a meeting took place between the Manager, Human Re-
sources, the Appellant and Ms Jo Gaines, his union
representative. At the conclusion of that meeting the Appel-
lant was informed that his services were to be terminated as at
the close of business on that day and paid one months salary in
lieu of notice. This was confirmed in a letter of the same date.
(Respondent Exhibit Book, Annexure K(iv)

We turn now to address what are purported to be the Grounds
of Appeal set out in the Further and Better Particulars to the
Notice of Appeal.

Ms Smith submitted that the Grounds of Appeal appear to
go only to the question of penalty but acknowledged that the
case had been run on the basis that it is proper for the Board to
make a determination as to whether each of the charges are
proven. No issue was taken on this point and the determina-
tion of the Board is made on that basis. It is also necessary,
however, to address the issue of alleged denial of natural jus-
tice as set out in Ground 9(b).

Ground 9(b) goes to the question raised by Ms Gaines in
relation to the process followed by the Respondent in bringing
the charges against the Appellant and whether he was as a
consequence denied natural justice. This question can be shortly
dealt with by reference to what is commonly known as the
Raxworthy case (69 WAIG 2266). In that matter the Board
had before it a claim that the Appellant had been denied natu-
ral justice. It dealt briefly with the substance of the claim and
went on to say.

“Whilst it is clear that in a matter of this nature an of-
ficer is entitled to particulars of the allegations made
against him, he is only entitled to such particulars as can
in fact be given and not manufactured. Natural justice is
a frequently misunderstood concept in this jurisdiction.
Some think it requires that before an employee is dis-
missed the employer should conduct a formal enquiry but
that is not the case. The rules of natural justice do not
require the inflexible application of fixed rules but merely
required fairness in all the circumstances. Moreover,. as
stated in Twist v. Randwick Municipal Council (1976)
136 CLR 106 where, as here, there is a full right of ap-
peal by a hearing de nov, defects in the original process
are not usually fatal.
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The nature of an appeal made undersection 80I(l)(e) is
somewhat different from the authority ordinarily given
to the Commission to enquire into whether a dismissal is
fair or not. The decided cases make it clear that in claims
of unfair dismissal per se the Commission is not to act as
an appellate court and substitute its own view as if it were
the employer, but rather determine whether the employ-
er’s conduct was in all the circumstances reasonable.
Hence in cases of misconduct the test is not whether to
the satisfaction of the Commission the misconduct oc-
curred, but whether the employer had a reasonable
suspicion amounting to a belief that the misconduct had
in fact occurred (see Mavromatidis vs TNT Pty Ltd (1987)
67 WAIG 1650). However. these proceedings are ex-
pressly an appeal with the Appeal Board being given the
power “to adjust” a decision to dismiss an employee.”
[Supra at 2266]

The Raxworthy decision was later considered in Rees v.
Authority for Intellectually Handicapped persons 72 WAIG
2114 and Vyner v. Public Service Commissioner 72 WAIG
2690. In both cases the Board adopted the principle set out in
the Raxworthy case and determined that it was unnecessary to
consider whether there had in fact been a breach of natural
justice. The same principle applies to these proceedings.

In any event, apart from a failure by the Respondent to in-
form the Appellant that the letter of complaint from the Perth
City Mission dated 10 May 1995 to which he was required to
respond could lead to charges being laid against him (see charge
33), it has not been shown on the evidence that the processes
under the Public Sector Management Act 1994 for dealing with
disciplinary matters had not been followed or that natural jus-
tice could as a consequence be said to have been denied.

The question of onus sought to be raised by Ms Gaines as a
preliminary matter was also dealt with briefly in the Raxworthy
decision. In that matter the Board said—

“The onus is of course on the Appellant to show that
the Board should interfere with and adjust the decision.
However, as with promotion appeals the decision is to be
reviewed de novo on the basis of the evidence before the
Board, not merely on the basis of whether the decision
maker made the right decision on the evidence available
to it at the time (cf: Colpitts v. Australian Telecommuni-
cations Commission (1986) 20 IR 184). The process
afforded by section 80I is such that the Commission, con-
stituted by an Appeal Board, is given a greater license to
substitute its own view. Although as Mr Burns so rightly
said the dismissal was lawful, the matter does not end
there. Where as here the dismissal was based on a par-
ticular act of misconduct, albeit that there are parts to it,
the Board, as part of the appellate process, is required to
enquire into that allegation, if as is the case, the Appel-
lant denies the Commission of such misconduct. If on
appeal the act of misconduct is not shown to have oc-
curred, then the very basis for the decision under appeal,
in this case the decision to dismiss, is lost.”
[Supra at 2266]

Thus the task for the Board is to review all of the evidence
available to it and make a finding as to whether each of the
charges appealed against are proven on the balance of prob-
abilities. The question of onus only arises in that it is for the
Appellant to show that the Board should adjust the decision
appealed against.

The charges themselves may be considered in three separate
categories. Charges 3, 4, 9, 10 and 17 to 30 inclusive are raised
pursuant to Section 80(a) of the Public Sector Management
Act alleging disobeyance or disregard for a lawful order ex-
pressed in the form of lawful written instructions. Charge 32
is brought pursuant to Section 80(d) of the Public Sector Man-
agement Act 1994 alleging negligence or carelessness in the
performance of the Appellant’s functions. Charge 33 refers to
an alleged breach of a public sector standard in a charge brought
pursuant to S.80(b)(ii) of the Public Sector Management Act,
1994. The remaining charges, as already indicated, have been
withdrawn.

As to the first category the evidence is clear, despite find-
ings to the contrary in the Disciplinary Inquiry, that Workload
Measurement Forms, which are said in relation to charges 3,
4, 9, 10 and 17 to 30 to constitute lawful written instructions,

were not generally regarded as such. Mrs Jones, who devel-
oped the forms in conjunction with another person, Ms Radici
and Mrs Dean were all categorically of the view that they had
never been informed that Workload Measurement Forms were
regarded as lawful written instructions and that they had never
been utilised as such. Nor had they until now been utilised for
disciplinary purposes. Messrs Callega and Garsed, while em-
phasising the importance of the casework supervision process,
the authority of Casework Supervisors and the fact that Social
Workers could not unilaterally deviate from objectives set in
the course of casework supervision, stopped short of saying
that Workload Measurement Forms were lawful written in-
structions. Ms Chapman was firm in her evidence that when
she was appointed as a Senior Casework Supervisor she saw
Workload Measurement Forms as having the status of lawful
written instructions but conceded that other employees had
never been notified to that effect. It was her opinion, however,
that all staff with the exception of the Appellant viewed Work-
load Measurement Forms in that context, although the evidence
does not support that view. In fact given the nature of the func-
tions of Case Work Supervisors and their lack of line authority,
it is difficult to support the view that it could be envisaged that
the setting of tasks and priorities through the use of Workload
Measurement Forms as part of the case supervision process
would constitute written lawful instructions unless employees
were specifically advised to that effect. Clearly the authority
for casework supervision is derived from the Case Practice
Manual and supporting administrative instructions.

Ms Smith took the Board to a number of authorities and
labour law text to establish that the setting and prioritising of
tasks in the Workload Measurement Forms constitute instruc-
tions which are both lawful and reasonable and therefore not
open to be disobeyed.

An attempt was also made to distinguish the circumstances
under which Mrs Jones utilised Workload Measurement Forms
as part of the supervision process by reference to the different
status of the positions occupied by her and Ms Chapman at the
relevant times. Mrs Jones supervised the Appellant as a Team
Leader in circumstances said to be more akin to peer review
whereas Ms Chapman as a Senior Casework Supervisor ex-
erted greater authority. The Board does not, however, accept
that distinction on the basis that the purpose of the Workload
Measurement Forms has not been shown to have changed from
that for which they were originally developed. It makes little
difference whether the supervision is by a peer or by a Senior
Casework Supervisor.

While Workload Measurement Forms in their current use
are not identified as “lawful written instructions; directions
contained in them are made with the authority of the guide-
lines set down in the Case Practice Manual (See for example
Chapter 5.3.1) Such directions are required to be complied
with unless renegotiated with the Casework Supervisor or an-
other senior officer, which is in effect what happened with the
Appellant at successive supervision sessions until on two oc-
casions he was directed to limit or cease all other work until
case files were written up in accordance with proper case pro-
cedure.

In different circumstances it may well be on those authori-
ties that a failure to obey repeated instructions to perform the
tasks left incomplete by the Appellant would constitute a fail-
ure to comply with a lawful instruction. On the facts as they
are found to be in this matter, however, including the purpose
of Workload Measurement Forms and the history of their de-
velopment and use, the Board has concluded that Workload
Measurement Forms of themselves do not have the status of
lawful written instructions. On that basis charges 3, 4, 9, 10
and 17 to 30 are not proven. It is not therefore necessary here
to deal individually with the incidents about which it was said
the “instructions” were issued.

This is not to say, however, that the issues referred to in
charges 3, 4, 9, 10 and 17 to 30 do not raise serious concerns.
It is not denied by the Appellant that the tasks identified in the
charges had not been carried out. His explanation for this var-
ied from lack of time to the fact that he kept case notes in a
form which he could identify so they were available but just
not on the file. This of course is completely contrary to the
requirements of the Case Practice Manual and other guide-
lines established as a consequence of the Harris/O’Brien and
other enquiries which the Appellant conceded he was aware



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.1038

of and with directions given by casework supervisors under
the authority of those guidelines. The actions of the Appellant
showed a persistent and arrogant disregard for procedures hav-
ing the force of Administrative Instructions and for the
casework supervision process.

The Appellant’s response to issues recorded in a memo from
the Respondent dated 10 May 1995 arising out of the case-
work audit conducted by Ms Chapman (Respondent Exhibit
Book, Annexure D), highlight the substance of the Respond-
ent’s concerns. For example, he stated in response to the
question of there being no current file notes on the case file
referred to by Ms Dean that—“as I type all my own notes,
there is a time lapse between writing the “rough copy” and
typing the full record of contact. In the meantime the informa-
tion is available but not necessarily clear to anyone but myself.”
(Respondent Exhibit Book, Annexure E) Further , when refer-
ring to an apparent contradiction between office records and
the Appellant’s case summary of visits to a client family, he
conceded he could offer no explanation for the contradiction
as he had destroyed his original rough notes at the time of
typing the case summary. Far from being an acceptable ex-
cuse, this highlights the potential danger of the failure to
maintain case notes in the form required under Departmental
case practice requirements and of ignoring priorities set in the
course of supervision meetings.

The evidence reveals that while it was usual for other staff
to complete most priority one or two matters within the time
specified on Workload Measurement Forms it was not uncom-
mon for priorities to be re-negotiated or for arrangements to
be made for individuals to remove themselves from other du-
ties while high priority tasks are attended to.

As to charge 32 it is argued by Ms Gaines that the substance
of the charge concerns substandard performance rather than a
disciplinary matter and should have been dealt with as such.
In this regard Ms Gaines pointed to page 4 of the Summary
Report and Recommendations prepared by the officers con-
ducting the Disciplinary Inquiry which identified that charge
32 involved “an instance of performance” and recommended
that “the Department address it Performance Management
Policies and Procedures, strategies of assistance and dealing
with poor and inadequate performance by staff” (Appellant
Exhibit Book, Appendix I p67).

The documentation in support of this charge is to be found
in Respondent Exhibit Book, Annexure C(v) which includes a
report prepared by Ms Chapman dated 10 April 1995 follow-
ing an audit of cases held by the Appellant as at 3 February
1995. There were 22 cases identified in total and according to
Ms Chapman none were up to date. The case list, client names
omitted, is as follows.

“Allocated 1st Request for Closure or
Notes or Closure Transfer

1. .............. 05.01.1995 — 09.02.95

2. .............. 30.06.1993 01.10.1993 (See 12.01.95
attached memo from Case transferred
Donna Dean
(Appendix ‘A’)

3. .............. 30.06.1993 Request for Review 10.02.95
28.10.1993. Case Transferred
Held 07.02.1994

4. .............. 25.11.1994 05.01.1995 17.02.95
5. .............. 15.11.1994 24.11.1994 16.02.95

6. .............. 27.10.1994 24.11.1994 31.10.94
Entered 2.95

7. .............. 08.06.1993 01.10.1993 17.02.95

8. .............. 22.06.1993 01.10.1993 23.02.95

9. .............. 27.06.1994 13.07.1994 27.07.94
(Written up
21.02.1995)

10. ............ 16.11.1993 03.12.1993 28.02.95
11. ............ 17.06.1994 04.08.1994 23.02.95
12. ............ 07.12.1994 22.12.1994 24.02.95
13. ............ 19.10.1994 24.11.1994 24.02.95
14. ............ 23.09.1994 27.10.1994 Written up

28.02.95
Entered as
28.09.95

15. ............ 09.03.1994 13.04.1994 Still not done
16. ............ 21.03.1994 30.03.1994 Written up

24.02.95
Entered as
22.12.94

“Allocated 1st Request for Closure or
Notes or Closure Transfer

17. ............ 16.09.1994 27.10.1994 16.03.95

18. ............ 21.10.1994 05.01.1995 02.03.95

19. ............ 07.07.1993 28.10.1993 Closed on CCSS
?.02.95

Entered as
21.0.94

20. ............ 13.09.1993 27.04.1994 16.01.95
Transferred

21. ............ 09.06.1994 — 10.03.95
Transferred

22. ............ 15.06.1993 CC held 09.11.94 01.03.95
Report completed Transferred”
16(?).12.1994

[Respondent Exhibit Book, Annexure C(v)]

Cases 2 and 8 on the list are the subject of charges 1 to 30.
Of the others, the Appellant was cross-examined in relation to
cases 3, 5, 6, 7, 9, 15, 16, 19 and 20 (Transcript p.166-183).

Prior to charges being laid the Appellant was asked for com-
ment on the matters arising out of the case audit and other
issues (Respondent Exhibit Book, Annexure D(i)). In his re-
ply dated 17 May 1995 (Respondent Exhibit Book, Appendix
E) the Appellant did not address the individual cases, other
than the cases numbered 2 and 8 which were separately re-
ferred to and related to other charges. The Appellant replied in
general terms saying “it is true that I have had difficulty in
meeting all administrative demands and that my case load has
at times ‘blown out’ because I have been unable to complete
work (particularly case closures) due to other workload de-
mands.” (Respondent Exhibit Book, Annexure E).” He went
on to address general resourcing issues across the metropoli-
tan districts of the Department, differences between he and
his supervisor, Ms Chapman, and finally noted that he had
been given eleven days to close or transfer all his cases in
early February 1995 prior to his transfer to the position of
Duty Officer.

Under cross-examination the Appellant conceded that his
written response to the case audit did not address individual
cases and he did not deny that the delays indicated had oc-
curred. Also, in respect of the cases specifically raised with
him in cross-examination he conceded that the files concerned
were not up to date, albeit that in some cases he made com-
ments in mitigation.

In essence it was the Appellant’s defence to the matters raised
by charge 32 that case notes were available but just not on the
file. His evidence in this respect was somewhat vague but it
appears that he carried forward notes of some sort either on
his computer or in some other form. He conceded, however,
that while the notes were available to him they were not nec-
essarily available to others and that if someone was to take
over a file in his absence, relevant information as to his as-
sessment of the case would not be accessible (Transcript p.177).
While the Appellant contended that this would be true of a
large number of cases, including those held by his colleagues,
this view is not supported by the evidence. If it were the case,
it would be completely contrary to case practice guidelines
and principles which apply to Social Workers in the conduct
of their professional responsibilities.

Although not all of the individual cases identified through
the case audit were addressed in the evidence, the Board is of
the view that there is sufficient information before it to find
charge 32 to be proven.

The remaining charge left to be dealt with is charge 33. The
details of the complaint which led to the charge and the Ap-
pellant’s response are to be found at Respondent Exhibit Book,
Appendix F. In short, the Appellant denies the seven points of
complaint raised by the Perth City Mission in its letter to the
Department and asserts that he behaved in a professional man-
ner at all times. Both the Appellant and Ms Hayles of the Perth
City Mission who initiated the complaint gave evidence be-
fore the Board in relation to this charge. Both were adamant in
their respective views of the events and those views were con-
sistent with the written material found in Respondent Exhibit
Book, Appendix F. There was no independent evidence called
in corroboration by either side.
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Having weighed all of the material before the Board in rela-
tion to this matter and having had the opportunity to assess the
witnesses in the giving of their evidence, the Board is satis-
fied that there was an incident which should not have developed
in the way that it did, particularly in front of a client and a
social work student who were present during the events of 6
April 1995. The matter was not assisted, in our view, by the
issue of financial support, which was obviously a sensitive
issue, being raised by Ms Hayles of the Perth City Mission in
front of the client. The Board accepts the evidence of Ms
Hayles, however, that the Appellant responded in an inappro-
priate manner. As to the other incidents referred to, there was
simply not enough material before the Board to make a find-
ing one way or the other.

Whether the incident of 6 April 1995 was of sufficient seri-
ousness to justify the bringing of a charge is questionable and
in the Board’s view it could have been dealt with effectively
in other ways. Further, the officers conducting the Discipli-
nary Inquiry appear to have reached their decision to raise the
charge on the basis of the heresay evidence of Mr Matthews,
Manager Youth Services, Perth City Mission, and general ob-
servations made by Departmental officers about the Appellant’s
capacity to be assertive and confronting and their experiences
of his interpersonal relationships within the Department (See
Appellant Exhibit Book—Appendix I at p.95) rather than on
evidence related to specific events.

In all of the circumstances the Board finds that charge 33 is
not proven.

While the subject of the charges before the Board may in-
volve performance issues as argued by Ms Gaines and
acknowledged in some instances in the Disciplinary Inquiry
Report, that does not mean that the issues involved cannot be
the subject of a disciplinary process. This is acknowledged in
section 9, Managing Difficult Cases, subsection 7, Discipli-
nary Action, of the document headed Management of Employee
Substandard Performance issued by the Public Service Com-
mission as it was then known in June 1992 (Appellant Exhibit
Book, Appendix M—Attachment E). The substance of the
charges before the Board, except for charge 33, concern basic
note keeping and reporting requirements which all of the evi-
dence indicates is a task well within the capacity of the
Appellant given his abilities and professional training. While
it might be argued that as a performance issue the matter has
not been dealt with decisively or effectively for a long period
of time, this is covered under section 9.4.1 of the Manage-
ment of Employee Substandard Performance document
referred to above and is a matter to be taken into account in
any consideration of penalty.

Having found all charges pursued before the Board, with
the exception of charge 32, not to be proven it remains only to
consider whether the Board should intervene to adjust the pen-
alty imposed by the Respondent.

While only one charge out of the 34 originally brought be-
fore the Board has been found to be proven, that charge
encompasses the issues referred to in charges 1 to 30 about
which it was alleged lawful written instructions had been is-
sued and which are of considerable significance. Charge 34
involves a persistent neglect by the Appellant to comply with
directions issued by the Senior Casework Supervisor, Ms
Chapman and her predecessors in relation to a critical aspect
of a Social Worker’s responsibilities reflected in various docu-
ments having the force of Administrative Instructions issued
by the Respondent concerning casework practices and princi-
ples. On his own admission the Appellant had neglected to
write up case notes and closures as directed and did not dis-
pute that the files identified in the casework audit were not up
to date when it was conducted.

The seriousness of the Appellant’s actions are dealt with in
some detail in the evidence of the Principal Social Worker, Mr
Callega. The Appellant’s failure to comply with the directions
of his casework supervisors to write up case notes and file
closures exposed clients, himself and the Respondent to a re-
peat of the incidents dealt with in the Harries/O’Brien and
other inquiries referred to from which casework supervision,
practice and principles had evolved. Mr Garsed, the Appel-
lant’s supervisor at the times referred to in charges 10 and 11

confirmed the unacceptability of neglecting to write up case
closures within the times specified in supervision sessions.
Such delays were said by Mr Garsed to be uncommon and
should only occur with the approval of the manager (reference
the Melissa Inquiry—Respondent Exhibit Book, Annexure R).
The actions of the Appellant in failing to comply with the pri-
orities set in supervision sessions, in Mr Garsed’s evidence,
left the Department in a vulnerable position. It was totally
unacceptable, in his evidence, for file notes to be kept other
than on case files.

In all of the circumstances the Board has formed the view
that it should be cautious in this case about intervening in the
Respondent’s exercise of its legal rights. The difficulty for the
Board, however, is the manner in which the whole affair has
been handled by management. Since 1986 the Appellant, in
varying degrees, has ignored case practice guidelines and di-
rections given to him through the casework supervision process
without any formal action being taken or warnings being given
as to the consequences for him if his persistent neglect in that
area continued. That this has been able to occur should be
sufficient cause for the Respondent to review its procedures in
this area.

Several witnesses gave evidence that concerns had been
raised with the Appellant on a regular basis but none had ini-
tiated any formal intervention until Ms Chapman brought
matters to a head in early 1995. Even then Ms Chapman said it
was not clear to her what the consequences for the Appellant
would be when she referred the matter to her Acting Manager
and Director on 7 March 1995 for disciplinary action and that
she was in fact surprised at the decision to dismiss him. When
asked, however, whether she felt the employment relationship
could be re-established if the Appellant was to be found to
have been unfairly dismissed, Ms Chapman was unmoved in
her view that the Appellant does not have a role in a statutory
organisation where there is client contact, whether it be under
her supervision or under the supervision of another person.
This was said to be the case because of his refusal to accept or
seek counsel and his firm belief that what he does is right. In
Ms Chapman’s evidence this had resulted in the judgement of
the Appellant being called into question on a number of occa-
sions and had caused her to form the view that he was
“dangerous”. Ms Chapman’s position in this regard is suc-
cinctly summarised in the following answer to the question
“So in short?....If you were asked to have him back?...I would
say no, and I don’t find that easy to say. One doesn’t go into
this sort of job to see people dismissed. I might add that I’m
also a unionist and I think the situation is very sad but our first
priority must be to the children that we’re responsible for and
I think his practice is dangerous.” (Transcript p.333) Although
this was a personal view expressed by Ms Chapman it was
later confirmed by Ms Smith as also being the official posi-
tion of the Respondent.

The Board stops short of finding that the actions of the Ap-
pellant were condoned but it has to be said that he was allowed
to treat with contempt the casework supervision process and
casework guidelines and principles having the force of Ad-
ministrative Instructions, without proper intervention by
management. For the Respondent to suddenly change its stance
and take the action which led to the Appellant’s dismissal with-
out first issuing a formal warning and allowing him an
opportunity to comply with his obligations under his employ-
ment contract in the knowledge that if he did not do so he
would be dismissed is, in the Board’s view, a harsh and unfair
exercise of the Respondent’s rights. For that reason the Board,
with some reservation, is bound to find that the Appellant was
unfairly dismissed. The Board is not, however, prepared to
intervene by ordering that the Appellant be re-instated in his
employment. In this regard the Board is influenced by the evi-
dence of Mr Garsed, Ms Chapman and Mrs Jones, the latter
being the appellant’s own witness, that the practices of the
Appellant were dangerous and exposed clients and the De-
partment to significant risk. The evidence indicates the
Appellant persistently refused to accept that his practices were
both wrong and dangerous. This attitude was apparent through-
out the proceedings before the Board during which the
Appellant gave no indication, despite all that had occurred,
that he was prepared to accept that his work practices were
unacceptable.
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In the circumstances the Board has decided to determine the
appeal by a declaration that the Appellant was unfairly dis-
missed from his employment with the Respondent and by an
order that he be paid 5 months pay by way of compensation in
addition to the one month that he has already received as pay-
ment in lieu of notice.

Five months pay by way of compensation is close to the
maximum amount permissible pursuant to S.23A of Part II of
the Act. While S.23A has no application to the Board in the
exercise of its jurisdiction, it provides a useful guide in this
case. The Board has also taken into account in its decision the
seriousness of the matters encompassed in charge 32 and bal-
anced that against the responsibility the Respondent must carry
for the way in which it has handled the matter as well as the
Appellant’s age, length of service, marital status and future
employment prospects.

Appearances:Ms J. Gaines appeared on behalf of the Ap-
pellant.

Ms J. Smith (of Counsel) appeared on behalf of the Respond-
ent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Jules Rikkers

and
Department of Family and Children’s Services.

No. PSAB 6 of 1995.
PUBLIC SERVICE APPEAL BOARD

COMMISSIONER R.N. GEORGE
MS MARGARET JAMES
MS ASTRID GWYNNE.

17 March 1997.
Order.

HAVING heard Ms J. Gaines on behalf of the Appellant and
Ms J. Smith (of Counsel) on behalf of the Respondent, the
Public Service Appeal Board, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979 does hereby de-
clare and order—

1. THAT the Appellant was unfairly dismissed from his
employment with the Respondent.

2. THAT the Respondent pay to the Appellant compen-
sation in an amount equivalent to five months salary.

(Sgd.) R.N. GEORGE,
[L.S.] Commissioner.
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by myself and Scott and Parker JJ. For the reasons which I
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ANDERSON J:
This is an appeal from a decision of the Full Bench of the

Industrial Relations Commission, given on 4 November 1996,
whereby the Full Bench allowed appeals against the decisions
of two Industrial Magistrates convicting the respondent of
certain industrial offences.

The appellant is an industrial inspector appointed under the
Industrial Relations Act, and he brought several complaints
against the respondent of offences under s96E(1)(b) of the Act.
So far as relevant, that section provides:

“96E(1) A person, including an organisation of employ-
ees, must not threaten that
(a) ...
(b) the free and lawful exercise of a second person’s

trade, profession or occupation will or may be inter-
fered with

by reason of the circumstance that the second person or a
third person is not a member of an organisation of em-
ployees.”

It was alleged that the respondent, in his capacity as an of-
ficer of the Transport Workers Union, threatened two
non-members of the Union that because they were not mem-
bers of the Union they would not be permitted to do the work
they were then doing, and threatened their respective employ-
ers that bans would be placed on their operations if they
continued to employ the men in that work. It may be accepted
for present purposes that this was either a recruiting tactic or
part of a wider strategy to get rid of non-union labour from
these work sites.

There were six complaints in all, heard by two separate
Magistrates. One complaint was dismissed. In respect of each
of the other complaints the Magistrates imposed fines of $400
and made substantial costs orders. The respondent appealed to
the Full Bench against each conviction and all of the appeals
were heard together. Three grounds of appeal were argued.
The only one which concerns this Court is ground 3 as fol-
lows:

“3..... The learned Magistrate erred in law and in fact in
not holding,
(a) that any threat made by the [respondent] related to

membership of the Transport Workers Union of Aus-
tralia (“the Federal Union”) an organisation registered
pursuant to the Industrial Relations Act 1988, an Act
of the Federal Parliament (“the Federal Act”); and

(b) that insofar as the State Act sought to regulate the
recruitment of membership to the Federal Union then
the State Act is invalid to that extent as it is incon-
sistent with the Federal Act which covers the field of
the regulation of recruitment of members of Unions
registered under the Federal Act.”

In short, it was contended before the Full Bench that
s96E(1)(b) was invalid for inconsistency with a Common-
wealth statute, namely, the Industrial Relations Act (Cwth).

This ground of appeal was upheld and the convictions were
quashed. The appellant appeals to this Court, pursuant to s90
of the Industrial Relations Act (WA), on the ground of error of
law.

The question is whether s109 of the Australian Constitution
invalidates s96E(1)(b) of the State Act because those provi-
sions of the State Act are inconsistent, in the constitutional
sense, with the Commonwealth Act. Section 109 provides:

“Where the law of a state is inconsistent with a law of the
Commonwealth, the latter shall prevail and the former
shall, to the extent of the inconsistency, be invalid.”

The question of inconsistency within the meaning of s109 is
a matter of construction of the paramount legislation. See
Miller v Miller  (1978) 141 CLR 269, at 275; Ansett Trans-
port Industries (Operations) Pty Ltd v Wardley (1980) 142
CLR 237, at 248-252 and 259. The court must ask itself what
is the field or subject matter of the Commonwealth law and,
having identified the field, consider whether the Common-
wealth law intended to cover the field. As Barwick CJ said in
Miller v Miller :

“There are two distinct bases for the conclusion of incon-
sistency within the meaning of s109 of the Constitution.
There may be what may be called a textual collision be-
tween the provisions of the Australian Act and of the State
Act or the Australian Act may manifest an intention on
the part of the Parliament that its law on the topic of its
Act shall be the law, that is to say, the exclusive law on
that topic both for what it forbids and what it allows.”

In the words of Dixon J in Ex parte McLean (1930) 43
CLR 472, at 483:

“It depends upon the intention of the paramount Legisla-
ture to express by its enactment, completely, exhaustively,
or exclusively, what shall be the law governing the par-
ticular conduct or matter to which its attention is directed.”

Of course, it is necessary in cases in which the doctrine of
inconsistency is relied on to invalidate a State law, to “take the
law .... with which the State law is alleged to be inconsistent
and discern precisely (my emphasis) the matters which it is
the intention of the Parliament .... are to be exhaustively deter-
mined thereby”—Metal Trades Industry Association v
Amalgamated Metal Workers’ and Shipwrights’ Union (1983)
152 CLR 632 , at 642. In my opinion, an examination of the
Commonwealth Act in this case reveals no intention that the
Act is to be the whole law on the subject with which s96E(1)(b)
is concerned.

According to the grounds of appeal set out above, the spe-
cific matter with which the Commonwealth Act is said to deal
is “the regulation of recruitment of members of Unions regis-
tered under the Federal Act”. I am not sure Mr Johnston, on
behalf of the appellant, adhered to that identification of the
relevant subject during the course of his argument before this
Court. At one point he contended that the topic was as broad
as “the regulation of matters pertaining to the relationship of
employers and employees, including non-members”. I think it
is impossible to regard the Commonwealth Act as intended
exhaustively to cover every matter that might conceivably fall
into that category. Taking the subject matter to be that which
is stated in the grounds of appeal or, perhaps, as being the
conduct which may be engaged in by a federally registered
organisation or by its representatives in order to require or
induce eligible employees to become members of the Union
and to prevent their employment if they will not join, I am still
not able to see anything in the Commonwealth Act showing
an intention that it is to be the whole law on that subject. There
is no express provision in the Commonwealth Act which au-
thorises Unions or their agents to engage in the conduct
prohibited by s96E(1)(b); and it is not possible from a perusal
of the express terms to conclude, as submitted by Mr Johnston,
that the absence of express provision on the subject is a mere
silence as to particular matters within the field which the Com-
monwealth legislation intended to cover.

The conduct or activities in which federally registered Un-
ions or their agents may engage for the purposes of recruitment
or to prevent the engagement of non-union labour in the
workforce is, with some specific exceptions which I will men-
tion, not a matter with which the Commonwealth legislation
is concerned.

The Full Bench referred to numerous provisions of the Com-
monwealth Act and concluded that it “is a wide ranging Act
which regulates organisations, arbitration, conciliation and
other matters” and which contained an “exhaustive code for
the Federal conciliation and arbitration system, the registra-
tion and de-registration of organisations and their rules, and
the regulation and conduct of their officers, including what
acts constitute offences for the purposes of the Commonwealth
Act”. In expressing themselves in this way, the Full Bench
were purporting to apply the principle stated in cases such as
O’Sullivan v Noarlunga Meat Ltd (1954) 92 CLR 565, per
Fullagar J at 592, to the effect that it will be a compelling
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indication of an intention to exclusively cover the field if the
Commonwealth law is “extremely elaborate and detailed (loc
cit)” or contains “detailed provisions relating to” the topic
(Australian Broadcasting Commission v Industrial Court
(SA) (1976) 138 CLR 399, per Mason J at 415) and if, on its
proper construction, the Commonwealth law “constitutes a
comprehensive code governing” it (Botany Municipal Coun-
cil v Federal Airport Authority (1992) 175 CLR 453, at 470).
With all respect to the Full Bench, I do not think this case can
be disposed of by concluding that the Commonwealth Act is
wide-ranging in respect to the matters with which it is con-
cerned, nor by concluding that it does extensively regulate and
proscribe conduct of union officers and the behaviour of the
organisations themselves in various respects. Neither is it much
to the point to say, as Mr Johnston did, that the Common-
wealth Act contains extensive provisions relating to the
incorporation and the governance of industrial organisations,
their membership rules, de-registration and matters such as
that. The question is whether the paramount law is intended to
deal exclusively with the particular topic dealt with by
s96E(1)(b). I am not persuaded that merely because the Com-
monwealth Act deals with a wide range of matters, including
matters to do with membership and with the conduct of offi-
cials, it leaves no room for a State law such as s96E(1)(b).
There are many cases which show that State laws can quite
closely co-exist with the Commonwealth Act in their applica-
tion to persons bound by the latter or by awards made under it.
For example, in R v Clarkson; ex parte General Motors Hold-
en’s Pty Limited (1975) 134 CLR 56, it was held that a federal
award regulating the dismissal of employees and providing
for pay entitlements in the event of dismissal did not exclude
the operation of a State law dealing with reinstatement of dis-
missed employees even although the award was wide ranging
in its provisions as regards dismissed employees.

In T A Robinson & Sons Pty Ltd v Haylor (1957) 97 CLR
177  a federal industrial award made under the Commonwealth
Act contained detailed comprehensive provisions governing
the terms and conditions of employment in the footwear manu-
facturing industry. It contained no provision concerning long
service leave. It was held that the award did not displace the
State Long Service Leave Act because “there is nothing to show
that [the Conciliation Commissioner] meant that his determi-
nation should cover the ground of long service leave to the
exclusion of any other right arising from any other source of
authority” (ibid at 184).

The question in each case is whether the Commonwealth
statute shows an intention to cover the precise subject matter
and provide exhaustively what the law on it shall be.

As to the exceptions to which I have referred, the Full Bench
was apparently significantly influenced by the terms of s320
of the Commonwealth Act. This is the section which contains
provisions designed to protect the employment of non-union-
ists who are conscientious objectors as defined by s267 and to
protect employers of conscientious objectors from industrial
action. However, in my opinion, the insertion into the legisla-
tion of these specific provisions making it an offence under
the Commonwealth Act to behave in certain ways in respect
to conscientious objectors and in respect to employers of con-
scientious objectors does not show that the Parliament intended
to cover the field of Union recruitment or the field of coercive
activity regarding non-union labour at worksites.

This is not to say that s96E(1)(b) may not be invalid to the
extent that it might apply in the field of conscientious objec-
tion, but that question does not arise in this case.

Of course, as Pincus J pointed out in Sharpe v Goodhew
(1990) 33 IR 238, at 243, there are obviously limits to a State’s
powers of interference with federally registered Unions. How-
ever, I cannot see how prohibiting conduct such as that
proscribed by s96E(1)(b) would interfere with the capacities
and functions of a Union in any relevant sense. It does not for
example purport to qualify the eligibility of persons to be-
come members, nor does it operate as a restraint on membership
or anything of that kind.

The case does not (and Mr Johnston did not argue that it
does) come within the class of cases such as Williams v Hursey
(1959) 103 CLR 30, where it was decided that State legisla-
tion prohibiting political levies by a Union could not stand
with a provision in the Union’s federally registered rules which

was to the contrary. In this case, we have not been taken to any
rule of the Transport Workers Union which is said to empower
the Union, or to authorise its officials, to engage in conduct
proscribed by s96E(1)(b).

In my opinion, there is no foundation for concluding that the
Commonwealth Act excludes a State law such as s96E(1)(b)
of the Industrial Relations Act (WA) from applying to the ac-
tivities of officials or agents of federal Unions.

I would allow this appeal.
SCOTT J:
I have had the advantage of reading the draft reasons to be

published by Anderson J. I agree with the conclusion his Hon-
our reaches.

Anderson J has fully set out the facts surrounding these com-
plaints and it is not necessary to repeat those facts here. The
issue that arises in this case is whether s96E(1)(b) of the In-
dustrial Relations Act 1979 (the Industrial Relations Act) is
inconsistent with the provisions of the Commonwealth Indus-
trial Relations Act 1988 so that by reason of s109 of the
Australian Constitution the State Act is invalid to the extent of
the inconsistency.

In Miller v Miller  (1978) 141 CLR 269, Barwick CJ in a
judgment with which Gibbs, Stephen, Jacobs and Aickin JJ
concurred, said at 275:

“The relevant constitutional law is not in doubt and has
frequently been stated. It now needs no documentation
by reference to the decided cases. There are two distinct
bases for the conclusion of inconsistency within the mean-
ing of section 109 of the Constitution. There may be what
may be called a textual collision between the provisions
of the Australian Act and of the State Act or the Austral-
ian Act may manifest an intention on the part of the
Parliament that its law on the topic of its Act shall be the
law, that is to say, the exclusive law on that topic both for
what it forbids and what it allows.
The question in this case is to be resolved by a construc-
tion of the Australian Act. Is the right conclusion, from a
perusal of its terms, that the Act intends to be the law
only as to interception of messages passing over the tel-
ephone system other than over so much of it as is within
the premises to which the telephone service is connected
or does it intend to be the whole law as to the interception
of telephonic messages? In my opinion, the answer to
this question disposes of both the amended grounds of
appeal. For, if the Parliament has exhibited what for brev-
ity I shall call the limited intention, it has nothing to say
as to a matter beyond the area within and about which it
intended to legislate: such a conclusion would leave the
State free to legislate in the area outside the limited field
occupied by the Australian Act. In that case there would,
in my opinion, be no room in this case for a textual colli-
sion. The Parliament would have said nothing as to the
matter on which the State has now legislated. But if, on
the other hand, the Australian Act shows an intention that
it shall be the whole law with respect to telephonic inter-
ception, both grounds of inconsistency would be made
out. As the whole law on the subject, the effect of section
4(2) would be that action within its terms would be law-
ful. No State might validly say it was unlawful to do what
the Australian Act allows or attach consequences to such
action on the footing that it was proscribed.”
In the same case Jacobs J considered the problem at 279:
“It is clear that the Commonwealth Act would cause to be
invalid under section 109 a law of the State which made
evidence admissible of information obtained by intercept-
ing, within the meaning of that word in the
Commonwealth Act, a communication passing over the
telephone system. The divulging or communicating by
the person as a witness would be contrary to section 5(3)
of the Commonwealth Act. The State Act would be di-
rectly inconsistent and to the extent of the inconsistency
would be invalid. It would not matter whether the Com-
monwealth Act and the State Act were on the same subject
matter or not. However, when there is no direct incon-
sistency but at the most that indirect inconsistency which
is often called ‘covering the field’, subject matter becomes
very important. In the present case there is in my view no
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direct inconsistency. It must therefore be determined
whether it appears from the terms, the nature or the sub-
ject matter of the Commonwealth Act that it was intended
as a complete statement of the law governing the divulg-
ing or communication of information obtained by
intercepting a communication passing over the telephone
system, including a complete statement not of what may
not but also of what may be divulged or communicated in
civil or criminal proceedings in a State court.”

Section 96E(1)(b) of the Industrial Relations Act provides:
“96E. (1) A person, including an organisation of employ-

ees, must not threaten that—
(a) discriminatory action will or may be

taken against a second person; or
(b) the free and lawful exercise of a sec-

ond person’s trade, profession or
occupation will or may be interfered
with,

by reason of the circumstance that the second person
or a third person is not a member of an organization
of employees.”

It is to be noted that in the definition section of Part VIA of
the Industrial Relations Act (the part in which s96E appears),
organisation of employees is defined in the following way:

“Organisation of Employees means—
(a) an organisation of employees, whether constituted,

incorporated or registered under this Act or any other
Act or under any Commonwealth Act and by what-
ever name calls;

(b) an industrial association of employees registered un-
der section 67; or

(c) an association, society or other body that has applied
to be constituted, incorporated or registered as an
organisation of employees referred to in paragraph
(a).”

It follows from the definition of “Organisation of Employ-
ees” that the State Act purports to apply s96E to an organisation
of employees registered under any Commonwealth Act as well
as under the State Act.

There is no direct equivalent to the provisions of s96E of the
Industrial Relations Act to be found in the Industrial Rela-
tions Act 1988 (Cth). The nearest equivalent provision is to be
found in s320 in a section which deals with offences in rela-
tion to conscientious objectors. It is not necessary to repeat
that entire section for the purpose of these reasons but the com-
mencement of the section is as follows:

“320. (1) An employer shall not:
(a) dismiss an employee who is a consci-

entious objector, injure such an
employee in his or her employment, or
alter the position of such an employee
to the employee’s prejudice, because
the employee is not a member of an
organisation;”

It can therefore readily be seen that this is not a case in which
there is any textual collision between the provisions of the
Federal Act and the equivalent State legislation in the terms
referred to by Barwick CJ in Miller v Miller  (supra) at 275. If
s109 of the Australian Constitution has any role to play in
relation to this case, it will arise because the Commonwealth
Act manifests an intention on the part of the Commonwealth
Parliament that its law on the topic of its Act shall be the law,
that is to say, the exclusive law on that topic both for what it
forbids and what it allows (again quoting Barwick CJ in Miller
v Miller  (see p 3 thereof)). The question therefore involves an
analysis of the Federal legislation to see if it is possible to
distil from that legislation an intention on behalf of the Fed-
eral Parliament to enact exclusive laws in relation to the topic
under discussion.

If it be the case that the Federal Parliament intended to pro-
scribe the conduct of the respondent in this case it is likely
that a section similar to s96E of the Industrial Relations Act
(WA) would have been inserted in the Federal legislation in
the same chapter in which s320 appears. That part of the Com-
monwealth Act (Part X) deals with offences and as I have said
earlier in these reasons, no equivalent of s96E of the State Act

can be found in that part. That of course does not necessarily
answer the question because it may be that the Commonwealth
Parliament by not proscribing the conduct concerned was in-
tending to legislate in such a manner that the conduct would
not be unlawful. In Ex parte McLean (1930) 43 CLR 472 at
483, Dixon J (as he then was) said at 485:

“If a Federal statute forbids a particular act or omission
and means to state what shall be the law upon that spe-
cific matter, any State law which deals with the same act
or omission would become inoperative, and it would prob-
ably be of no importance whether each legislature was
directing its attention to the same general topic or had
dealt with the same act or omission in the process of leg-
islating upon two entirely different subjects.”

Dixon CJ further said at 486:
“It may be assumed that provisions of State law which
prohibit acts or omission irrespective of the relation of
employer and employed, and without regard to any other
industrial relations matter, are not superseded under sec-
tion 109 merely because it happens that in their industrial
aspect the same acts or omissions by parties to a dispute
are forbidden by Federal award and by this means made
punishable under the Federal statute. But, in this case,
the State law, section 4 of the Masters’ and Servants’ Act
1902 deals directly with the relation of employer and
employed, and in virtue of that industrial relation makes
penal the very default which the Federal law punishes
somewhat differently in the regulation of the same rela-
tion.”

Having examined the provisions of Part X of the Industrial
Relations Act 1988 (Cth) I am unable to deduce any intention
on behalf of the Federal Parliament to “cover the field” in this
case. The question here is whether the Commonwealth statute
shows an intention to cover the subject matter and provide
exhaustively what the law on it shall be. See Dixon J in Ex
parte McLean (supra) at 483.

The first step in applying such a test is to identify “the field”
which the Commonwealth statute intends to govern. In this
respect, leading counsel for the respondent was unable to iden-
tify with any degree of precision the field which it was said
was governed by the Commonwealth legislation. At page 24
of the transcript of the hearing of the appeal the following
passage appears:

“Parker J: So do you identify the field as the field of con-
duct relating to the inducement or persuasion of people to
join a Federal union?
Johnson, Mr: That is the essence of it, your Honour. We
would put it perhaps more widely than that in respect of
cognate offences—offences by employers, for example,
as to what responsibilities and what liabilities they may
occur when pressure is put upon them to, for example,
dismiss an unco-operative employee.”

When further pressed on the same topic at page 41 of the
transcript, the following exchange appears:

“Parker J: I wonder whether you would be able to put in
very careful words the field that you advocate Mr Johnson.
You have put it in, I think, more than one way so far and
I would like to be clear as to just what is the field.
Johnson, Mr: The narrowest redoubt of the field, your
Honour, because it is part of the—it is in a sense part of a
continuum and reduced ----
Parker J: I understand you originally to speak of the field
being recruitment efforts by Federal union officers. In
your most recent statement of it you put it as the field of
criminal sanctions for recruitment efforts.
Johnson, Mr: Those two aren’t necessarily incompatible
but I think I would be misleading the court if I didn’t say
that the field that we perceive is the relevant subject mat-
ter here in a sense is wider than criminal sanctions relating
to recruitment of membership. We say it is in the use of
criminal sanctions with respect to relationships between
employers, organisations and members. It is perhaps a
latter-day reconstruction but we would say that it is broader
than simply activities directed to, or conduct directed to,
recruitment of membership. We say it is a matter relating
to conduct of organisations in their relationship with em-
ployers and members and non-members. So it is in that
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employment relationship, members and potential mem-
bers, that where the Commonwealth Act pulls up short is
to deal in a criminal way with those matters and we would
say closes the field not only ---
Parker J: Are there two propositions there or one? I am
still trying to get it clear in my mind and I am sorry to
have not grasped it yet. One proposition is the field. A
second proposition that you have advanced is that in deal-
ing with the whole field the Commonwealth Parliament
did not enter into the provision of certain criminal penal-
ties for conduct within the field.
Johnson, Mr: (inaudible) didn’t deliberately give knowl-
edge.
Parker J: Yes, but is your field still criminal conduct re-
lating to the recruitment of officers by Federal unions or
is your field the recruitment of members by officers of
Federal unions?
Johnson, Mr: In a sense, your Honour, its akin to the lat-
ter but wider than the latter. It is not simply ---
Parker J: What is the full statement then?
Johnson, Mr: Its full statement is the regulation of matter
pertaining to the relationship of employers and employ-
ees, including non-members. It may be that within
that—and I don’t want to come back to the very narrow-
est focus that has been proposed, but it may be within
that, your Honours, that it could come back as far as pe-
nal sanctions in relation to such matters as the relationship
between organisations, employers and employees and non-
members.”

It can therefore be seen that leading counsel for the respond-
ent was having difficulty in identifying with any degree of
precision the “field” which he maintained was covered exclu-
sively by the Commonwealth legislation. Indeed, that is not
surprising because an examination of Part XI of the Common-
wealth Act relating to offences does not reveal any particular
“field” which the Act intends to cover. That being the case, in
my opinion it is impossible to conclude that the Common-
wealth Act intended to prevail over the State Act with respect
to the offence provision created by s96E of the State legisla-
tion.

It is to be noted that the Full Bench of the Industrial Com-
mission relied upon the decision in Wenn v The
Attorney-General (Vic) (1948) 77 CLR 84 as an example of
the kind of legislation into which it is said the legislation pres-
ently under consideration falls. That case involved what was
said to be a conflict between the Re-establishment and Em-
ployment Act 1945 of the Commonwealth and the Discharged
Servicemen’s Preference Act 1943 of Victoria which was said
to be in conflict. In that case Latham CJ with whom Rich,
Dixon and McTiernan JJ agreed said at 109 after citing Ex
parte McLean (supra):

“Where it can be seen by an examination of the terms of
the Federal statute that ‘the Federal Scheme will be hin-
dered or obstructed’ by any additional regulation by any
other authority, then Federal legislation excludes the ex-
ercise of State authority with respect to the subject matter
(see Stock Motor Ploughs Ltd v Forsyth (1932) 48 CLR
128 at 147). In such a case the Commonwealth Parlia-
ment shows an intention to ‘cover the field’ to use the
phrase of Isaacs J in Clyde Engineering Co Ltd v Cowburn
(1926) 37 CLR 466, and where such an intention is dis-
coverable the State is prevented from entering the field.
Sometimes there may be a difficulty in determining what
the ‘field’ is as well as determining whether there is an
intention to ‘cover the field’. In the present case, how-
ever, the legislature has made its intention clear by saying
in s24(2) that the subject-matter as to which it is intended
that the legislation shall be exclusive and exhaustive is
‘preference in any matters relating to the employment of
discharged members of the forces’. This provision ex-
pressly states an intention to make the Federal legislation
exclusive and exhaustive”:

An examination of the legislation in this case does not indi-
cate any such intention.

For these reasons, in my opinion, in addition to those of
Anderson J, this appeal should be allowed.

PARKER J:
I have had the advantage of reading in draft the reasons which

Anderson J has prepared in this matter. I agree with the rea-
sons and the conclusions reached by Anderson J and with the
disposition of this appeal which he proposes. I would merely
add the following observations.

The Industrial Relations Act 1988 (Cth) (“the Commonwealth
Act”) makes quite extensive and in parts detailed provision
about many matters relevant to registered organisations of
employees (“Federal unions”) including some provisions as
to eligibility for membership of a Federal union and the cessa-
tion of membership. Subject to a few exceptions which I will
mention later the Commonwealth Act is, however, quite silent
as to matters relating to the recruitment of members by a Fed-
eral union and the actions lawfully open to a Federal union or
its officers, or prohibited to them, which are directed to en-
couraging, persuading or forcing a person to join a Federal
union; that is so whether the issue is the direct action of a
Federal union or its officers or indirect action involving others
including a person’s employer.

In the submission for the respondent union officer, this “si-
lence”—the absence of legislative provision authorising or
precluding particular actions—should be seen as reflecting a
conscious decision by the Federal Parliament that these mat-
ters were, in the interests of industrial relations, deliberately
left unregulated. The scheme of the Commonwealth Act should
be seen to be, it was submitted, that such activities should not
be subject to any legislative provision or restriction, whether
Federal or State. “Inconsistency” within the meaning of s109
of the Constitution thus arose because s96E of the Industrial
Relations Act 1979 (WA) (“the State Act”) intruded into an
area which the Federal Parliament had determined should not
be regulated by law. In the sense of Clyde Engineering Co
Ltd v Cowburn (1926) 37 CLR 466 and Ex parte McLean
(1930) 43 CLR 472 the Commonwealth Act was intended to
“cover the field”.

The whole “field” for the purposes of the Commonwealth
Act seemed, at some points of the respondent’s submissions, to
include anything done by or for the purposes of a Federal un-
ion and its officers. The grounds of appeal, however, put the
“field” on a more limited basis viz the “regulation of the re-
cruitment of members of Federally registered unions”. While
there was some ambivalence as to the extent and identification
of the “field”, indeed it was formulated in a number of ways
during argument, it always included any “conduct engaged in
by a Federal union or persons acting for such a union with a
view to inducing or coercing a person to join” the union.

The authorities, and the nature of the submission, draw at-
tention to the relevance of the “field”. The wide expression of
it noted above, viz anything done by or for the purposes of a
Federal union, is of some materiality because it tends to re-
veal something of the extent of the legislative “silence” of the
Commonwealth Act. The Act does make provision with re-
spect to many matters relating to Federal unions, including
their formation, registration, rules, management, elections and
so on. The industrial functioning of a Federal union and its
officers is subject to some specific and carefully shaped pro-
visions but, more generally speaking, is recognised rather than
regulated by the Commonwealth Act. These specific provi-
sions aside, the Commonwealth Act does not set out to regulate
what may or may not be done by Federal unions, or for what
purposes.

While the extent of this legislative “silence” makes it so
attractive for an officer of a Federal union to submit that the
“silence” reveals an intention of the Federal Parliament that
the activities of a Federal union and its officers within the
scope of the “silence” should not be subject to any legislative
restriction or restraint, State or Federal, the extent of the si-
lence also presents real problems in making good the
submission because of the absence of legislative indications
of any such intention and the implications of such a view.

The narrower statements of the “field” attempted for the re-
spondent, especially those focusing on recruitment, seem to
be merely a narrowing of the full scope of the legislative “si-
lence” to focus on the facts raised by the present complaints.
Certainly, the Act itself provides no basis for seeing “recruit-
ment” to a Federal union as subject to any discreet policy of
exemption from legislative control.
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The respondent, and the Full Bench of the Commission,
sought to draw much from the detail and extent of the regula-
tion of Federal unions provided by the Commonwealth Act
relying on O’Sullivan v Noarlunga Meat Ltd (1954) 92 CLR
565. The difficulty with this approach is that, as already indi-
cated, the provisions which are made, extensive and detailed
as they may be in some respects, deal with other matters and,
a few specific provisions aside, do not intrude into the con-
duct of Federal unions or their officers, especially conduct
directed or relating to recruitment to a Federal union.

The Commonwealth Act reveals that the Federal Parliament
was well conscious that some conduct by Federal unions and
their officers should be shielded from the operation of State
and other Federal laws. A number of provisions provide that
Federal unions and their officers are, in a number of situa-
tions, shielded from the operation of criminal or civil laws.
Examples of these types of provisions include the provisions
dealing with boycotts. Section 163F provides:

“163F. Criminal proceedings do not lie against a person
merely because the person has engaged in boycott con-
duct.”

Sections 165 to 166A restrict civil actions under State or
Territory laws against a union or its officers or members in
respect of specified conduct which includes, by s166A, “con-
duct in furtherance of claims the subject of an industrial
dispute”. In some respects any form of action under a law of a
State or Territory is precluded, but in others only actions in
tort. Other significant provisions are to be found in Part B
Division 4 (s170PA ff). This Division provides immunity, in
carefully specified circumstances, to a Federal union and its
officers and members with regard to strikes. It is the express
object of the Division to give effect, in particular situations, to
Australia’s international obligation to provide for a right to
strike; see s170PA(1). As part of the scheme of Division 4,
certain action by employees in the way of strikes and other
forms of industrial action, and responsive action by an em-
ployer in the way of a lock-out, is given the status of “protected
action”. By s170PM(3) it is provided that actions do not lie
under any law (whether written or unwritten) in force in a
State or Territory in respect of such “protected action” unless
it has involved or is likely to involve personal injury, wilful or
reckless destruction of or damage to property, or the unlawful
taking, keeping or use of property. By s170PM(4) actions for
defamation are not prevented by subs(3).

Provisions such as these not only indicate that the Federal
Parliament was well aware of its capacity to preclude the op-
eration of State criminal and civil laws to Federal unions and
their officers where the interests of industrial relations
commended that to the Parliament, but when these and other
provisions in the Commonwealth Act are studied, they reveal
the precise care taken to delimit the circumstances in which
there will be immunity from the criminal or civil laws of the
States, and the extent of any such immunity.

It is by way of contrast that there is a complete absence of
provisions of this nature, inter alia, as to the conduct of Fed-
eral unions and their officers in relation to what the respondent
has described as “recruitment”. When pressed as to the wide
scope of the “silence” of the Commonwealth Act and hence
the width of the consequential immunity contended for by the
respondent, and as to some of the implications even if the
“field” were narrowed to “recruitment” activities, it was sub-
mitted—drawing by analogy on P v P (1994) 181 CLR 583 at
602-604—that it might be proper to presume that the Federal
Parliament did not intend that Federal unions and their offic-
ers be immune from the “general body of the criminal law”,
State and Federal. It was submitted, however, that s96E of the
State Act, although creating an offence, was not part of the
general body of the criminal law because it sought to regulate
industrial relations. For this reason s96E was not within any
such presumed legislative intention.

That submission presents some conceptual and practical diffi-
culty. There is no rigid or consistent distinction between the types
of offences in a statute such as the Criminal Code and a law such
as the State Act. It is common place in this day and age for of-
fences, whether indictable or summary, to be provided in a very
wide range of statutes. Provisions relating to the hindering or
preventing a person working at his trade were to be found in the
Criminal Code of this State until 1985 and a conspiracy to do so

is still a Code offence. There remain today provisions of the
Criminal Code which overlap the operation of s96E of the Act
and which may well have had some application to the conduct of
the respondent which gave rise to the present complaints. For
example s550 of the Criminal Code makes it an indictable of-
fence to intimidate or annoy a person to compel that person to
abstain from doing an act which he has a legal right to do.

As both the Commonwealth Act and the State Act deal with
industrial relations one might well more readily discern an in-
tention in the Commonwealth Act that some or all activities by
unions registered under that Act relating to industrial matters,
should not be subject to regulation under State industrial rela-
tions laws. Whether that is so and if so whether partly or wholly
so, must be discerned, however, from the provisions and poli-
cies of the Commonwealth Act, not from any preconceived
presumption that a Federal union should only be regulated by
Federal industrial law. Some provisions of the Commonwealth
Act, such as Part VII providing for co-operation with the States
and s293 and schedule 4 dealing with complementary systems
for the registration and regulation of Federal unions and inter
alia the participation of a Federal union—and registration of a
branch of a Federal union—in a State industrial conciliation and
arbitration system, with common officers, provides reason to be
cautious about too readily concluding that immunity from even
State industrial laws was intended in all circumstances.

Insofar as reliance was placed on P v P, this is not a case
concerning a conferral of jurisdiction to make orders, whether
upon a Federal or State court or tribunal. Insofar, however, as
there may be some analogy, as the State Act like the Common-
wealth Act operates in the field of industrial relations, P & P
serves to confirm that the question is whether the Common-
wealth Act discloses a legislative intent to cover the relevant
field. If it does not it is necessary that there be direct incon-
sistency, the existence and extent of which depends upon the
terms and operation of each; see P v P at 603.

The provisions of the Commonwealth Act do provide some
indication that, apart from its specific provisions, the conduct
of Federal unions and their officers are to be subject to the law
in force where the conduct occurs. Section 194FF requires
that a Federal union have rules and s196 precludes those rules
being contrary to “the law” or being such as to prevent or
hinder members from “observing the law”. Reliance was place
on s334 of the Act by the respondent, but provisions such as
334(1)(j), (2)(g), and (3)(f) preclude an employer inter alia
from dismissing or threatening to dismiss, or refusing to em-
ploy, an officer or member of a Federal union who has done or
proposes to do an act for the purpose or protecting the indus-
trial interests of the Federal union but only “where the act or
thing is (i) lawful....”. Provisions such as these provide an in-
dication of a legislative intent contrary to that contended on
behalf of the respondent. Further, I do not see any sound basis
why these provisions should not be given their ordinary mean-
ing. Instead, it was submitted, they should be read so that the
notions of what “is lawful” or “observing the law” exclude
only conduct prohibited under Federal industrial law, or alter-
natively under Federal law generally, or in addition under the
general body of State criminal law—all of which were can-
vassed before us—but not to exclude conduct prohibited by
statute as an offence because the offence is enacted in a law of
a State which deals with industrial relations.

Section 334 of the Commonwealth Act was one of the ex-
ceptions mentioned earlier in these reasons. Apart from the
operation of s334 already identified, its general effect is to
preclude an employer dismissing or prejudicing an employee
for a variety of reasons which include the employee being an
officer, delegate or member of a Federal union, or the em-
ployee refusing to join in industrial action, or to participate in
a secret ballot ordered by the Federal Commission. The rea-
sons for, and policies behind, these provisions may be readily
discerned in the context of the Act. In no respect do the provi-
sions provide support for the legislative intention contended
for the respondent, however that intention is precisely framed.

The other exception which is relevant and upon which reli-
ance was made by the respondent is s320. This provides for
offences in relation to conscientious objectors. Section 320
precludes conduct by a union (or its officers—see subs(6)(b))
to coerce a person to join a Federal union who has a conscien-
tious objection to union membership. Such conduct includes
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prejudicing a person in their employment or coercing the em-
ployer to dismiss or prejudice a conscientious objector, or to
threaten such action.

There is some scope in a number of factual situations for
s320 to overlap in operation with s96E of the State Act. There
is therefore scope for s109 of the Constitution to operate to
preclude the operation of s96E in respect of persons who have
a conscientious objection to membership of a Federal union.
There is, however, no question of conscientious objection in
the present complaints.

The existence of s320, however, gave rise to the submission
that it revealed an intention by the Federal Parliament that
such coercive conduct by a Federal union or its officers should
only be precluded and made subject to penalty for an offence
when directed to a conscientious objector. In my view that
was not a persuasive submission. It seems far more likely that
it was perceived by the Federal Parliament that the interests of
conscientious objectors required special and specific protec-
tion, both for the protection of those interests and to seek to
minimise the extent to which conscientious objectors might
cause or become the focus of industrial disputation.

I am unable to see from the presence and nature of the pro-
visions of s320 that it was the intention of the Federal
Parliament that conduct of the type proscribed by that provi-
sion, when directed to the case of persons who had no
conscientious objection, should not be the subject of any crimi-
nal prohibition or statutory regulation by the law of the State.

In these observations I have merely sought to amplify in
some respects the reasons which have led me to agree with the
conclusion of Anderson J and his reasons for concluding that
the Commonwealth Act does not exclude the operation of
s96E(1)(b) of the State Act from applying to the activities of
the respondent in this case, even though he may have been
acting as an officer of a Federal union.

I too would allow this appeal.

WESTERN AUSTRALIAN INDUSTRIAL APPEAL
COURT

Industrial Relations Act 1979.

Appeal No. IAC 19 of 1996
IN THE MATTER OF an appeal against the decision of the
Full Bench of the Western Australian Industrial Relations
Commission in Matters Numbered 1246—1250 of 1995 dated
the 4th day of November 1996.

B E T W E E N
Allan Graham Shuttleton

Appellant

and

John Cain
Respondent.

BEFORE:

JUSTICE ANDERSON
(ACTING DEPUTY PRESIDING JUDGE)

JUSTICE SCOTT
JUSTICE PARKER.

 2 April 1997.
Order.

HAVING heard Mr R E Cock and Mr C Pruiti (of Counsel)
for the appellant, and Mr P W Johnston and Mr M D Cuomo
(of Counsel)) for the respondent, THE COURT HEREBY
ORDERS that:

1 Each of the five appeals be allowed;
2 The decision of the Full Bench to quash the convic-

tions be set aside;
3 Matters otherwise before the Court to be remitted to

the Full Bench to be dealt with in accordance with
this decision.

4. There be liberty to apply.
(Sgd.) JOHN G. CARRIGG,

[L.S.] Clerk of the Court.

FULL BENCH—
Appeals against decision of

Commission—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Western Mining Corporation Limited
Appellant

and

The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers

Respondent.

No 800 of 1996.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY

CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER S A CAWLEY.

10 April 1997.
Reasons for Decision.

THE PRESIDENT: These are the joint reasons for decision of
Chief Commissioner Coleman and myself.

This is an appeal against the decision of the Commission,
constituted by a single Commissioner, and brought under s.49
of the Industrial Relations Act 1979 (as amended) (hereinafter
referred to as “the Act”). The decision was made on 8 May
1996 in matter No CR 117 of 1996. That decision was, formal
parts omitted—

“THAT Mr Marc Deveny be reinstated in his previous
position with the respondent, as Diesel Operator at the
St. Ives Junction Mine, Kambalda, W.A. without any loss
of any entitlements under his contract of employment for
the period from the termination of his employment to the
7th May 1996.”

The matter had been referred to the Commission by the
respondent, pursuant to s.44 of the Act, which sought
reinstatement of Mr Marc Terrence Devany to his position
without any loss of earnings or award entitlements.

It is against that decision that the appellant now appeals on
the following grounds—

“The Commission erred in fact and law in—
The Evidence

A. failing to make any finding as to whether the
Commission accepted the evidence of Marc
Devany (“Devany”) over the evidence of
Miocevich, Watson and Eastman when that
evidence was directly and materially incon-
sistent;

B. failing to give any or any adequate weight to
the evidence of Miocevich and Watson that
Devany had confessed to being a user of can-
nabis;

C. failing to give any or any adequate weight to
the unchallenged evidence of Miocevich that
Devany told him that the cannabis helped
Devany to sleep;

D. failing to find, on the balance of probabilities,
that Devany was a user of cannabis;

E. failing to draw an inference, in accordance with
the rule in Jones v Dunkel, that the evidence
of Berry would not assist the Respondent’s
case;

F. failing to give any or any adequate weight to
the evidence of Watson, Miocevich, Eastman
and X that Devany had expressed concerns
about the effect of a conviction for possession
of cannabis on his employment with the Ap-
pellant;

G. finding that Devany was convinced that the
charge of possession of cannabis was a minor
one and would not result in a conviction of the
sort that would jeopardise his employment
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with the Appellant, against the weight of the
evidence presented to the Commission;

H. failing to give any or any adequate weight to
the evidence of Miocevich and Watson that
Devany was never told that a conviction for
possession of cannabis was equivalent to a
parking ticket;

I. failing to find that Devany knew or should have
known before 9 April 1996 that a conviction
for possession of cannabis would affect his em-
ployment with the Appellant;

Procedural Fairness
J. finding that any failure by the Appellant to

afford Devany procedural fairness rendered his
dismissal by the Appellant harsh, oppressive
or unfair;

K. finding that Devany had not been afforded
procedural fairness by the Appellant;

L. finding that the failure by Dawes to ask Devany
whether he used cannabis or to whom the can-
nabis in Devany’s possession belonged
resulted in Devany not being afforded proce-
dural fairness by the Appellant;

M. finding that the failure by Dawes and French
to not further investigate Devany’s claim that
the cannabis was not his resulted in Devany
not being afforded procedural fairness by the
Appellant;

N. finding that it was necessary for French to
personally hear Devany so as to afford him
procedural fairness;

O. finding that the evidence of X that the canna-
bis belonged to Berry should or would have
had affected the validity or fairness of the
Appellant’s decision to terminate Devany’s
employment with the Appellant;

The Test To Be Applied
P. finding that it had to be proved by the Appel-

lant that Devany was a user of cannabis and
that he had or was likely to attend for work
under the influence of cannabis;

Q. relying on the fact that Devany had worked
four shifts at the Appellant’s mine after his
conviction for possession of cannabis to dem-
onstrate that Devany was not a user of cannabis
and/or there was no relevant risk;

R. finding that the decision of the Industrial Court
of South Australia in Laurie v Mt Gunson
Mines Pty Ltd (48 SAIR 656-681) represents
the law in Western Australia, was based on
facts materially similar to those before the
Commission and relying on it;

S. failing to find that the Appellant could rely on
Devany’s plea of guilty to a charge of posses-
sion of cannabis as evidence of the elements
of that offence;

T. failing to find that the Appellant had discharged
its onus under section 23AA of the Industrial
Relations Act 1979 (“the Act”) by demonstrat-
ing that it had a reasonable suspicion
amounting to a belief that Devany was in pos-
session of cannabis on the Appellant’s mining
lease and intended to consume the cannabis
himself (or supply it to others to consume);

U. failing to find that Devany’s criminal conduct
touched the course of his duties or his abilities
in relation to those duties;

V. failing to find that Devany’s possession of can-
nabis on the Appellant’s mining lease
presented a potential for the consumption of
cannabis on the Appellant’s mining lease re-
sulting in a material risk to the safety of the
Appellant’s personnel and operations and that
that conduct constituted grounds justifying
Devany’s dismissal by the Appellant;

W. failing to give any or any adequate weight to
the evidence that the consumption of canna-
bis in proximity to mining operations presented
a significant safety risk to the operations on
that mining lease;

X. finding that Mr French based his decision to
dismiss Devany from his employment with the
Appellant on the conclusion that it was more
probable than not that Devany would attend
work under the influence of cannabis;

Y. finding that Devany was harshly, unfairly or
oppressively dismissed from his employment
with the Appellant.

The Appellant seeks orders—
1. that the appeal be allowed; and
2. that the orders of the Commission be quashed

and substituted for an order that the Respond-
ent’s Application be dismissed.”

APPLICATION UNDER S.27(1)(A)(II) OF THE ACT
It was submitted by Mr Hammond (of Counsel) that the

appeal should not be heard further and should be dismissed
because on 8 October 1996 the employee at the heart of these
proceedings, Mr Devany, was dismissed. It was submitted that
there was no practical purpose to be achieved by the appeal
proceeding. That is because whatever the decision Mr Devany
would remain dismissed. Mr Hammond described the question
as “academic”, particularly because the appellant did not any
longer employ any employees in the Kambalda area or in
Western Australia. There would be a decision in a vacuum of
no practical effect, Mr Hammond submitted.

Mr Hammond relied on the dicta of the Industrial Appeal
Court in CWAI v FMWU and Others 70 WAIG 1281 at 1282
(IAC) and the cases cited therein, and, in particular, the dictum
of Lockhart J in Veloudos and Others v Young [1981] 56 FLR
182 at 190 (FC), where His Honour said—

“Courts will not decide a question that is academic in the
sense that it is useless, merely hypothetical, raised pre-
maturely or a dead issue; although they preserve a
discretion to determine a question which has ceased to be
a live issue inter-parties where the determination would
be in the public interest.”

It was submitted that the determination of this one unfair
dismissal case could not be said to be in the public interest
when these principles or issues of law are coming before the
Commission on a daily basis.

After a short adjournment, two affidavits, both sworn by
Linda Christine Thipthorp on 2 December 1996, were filed
and tendered on behalf of the appellant, as a result of which
the Full Bench was able to find that Mr Devany had made
application in the registry of the Australian Industrial Relations
Commission alleging that he received written notice of
dismissal dated 8 October 1996 terminating his employment
as at 29 October 1996.

Mr Power (of Counsel), for the appellant, submitted that
because there are proceedings in the Australian Industrial
Relations Commission, and later perhaps in the Industrial
Relations Court of Australia, in which Mr Devany seeks
reinstatement, the appeal is not useless merely hypothetical or
dead. That was because, it was submitted, if this Bench allowed
this appeal there would be no necessity for the s.170E
application to proceed before the Industrial Relations Court of
Australia. There was also, we were informed, an application
afoot under s.170GA of the Industrial Relations Act 1988
(Commonwealth) (as amended).

It was therefore submitted by Mr Power that if the question
of whether or not Mr Devany was properly reinstated by order
of the Commission at first instance on 8 May 1996 is
determined upon appeal now then the application at the
Australian Industrial Relations Commission may never have
to be dealt with.

The application which Mr Hammond made under s.27 of
the Act could have been made in October 1996, Mr Power
submitted.

It was therefore submitted that the question raised in this
appeal was not merely hypothetical, nor was it raised
prematurely or as a dead issue. The second limb of the test
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was not required to be invoked, Mr Power submitted. However,
it was submitted that the question of whether or not possession
of cannabis on a mine site warranted dismissal was a matter of
public interest.

Mr Hammond’s submission was really that there was no point
in the Commission going into past events when these
proceedings were afoot; that Mr Devany having been now
dismissed, any earlier proceedings in respect of an earlier
dismissal would be nugatory.

Mr Hammond submitted that the matter was not one of public
interest because the type of offence was regarded as meriting
only a minor penalty. That would not on its own determine the
matter, in our view.

This matter was plainly one where the question before the
Full Bench was not moot. A question existed as to whether an
event earlier in time resulted in the unfair dismissal or not of
Mr Devany. If Mr Devany were fairly dismissed on 10 April
1996, then he was no longer employed as at 8 October 1996 or
as at 29 October 1996. Accordingly, that dismissal and any
proceedings relating to it would be mere nullities.

The notice of appeal herein was filed on 31 May 1996 and
the appeal was first listed for hearing on 5 August 1996. It was
then and remains a practical matter in issue between the parties
and one which should be heard and determined.

The respondent’s application was therefore dismissed for
those reasons, and Mr Hammond, and through him the
respondent, withdrew from the proceedings. The appellant’s
case was therefore made in the absence of the respondent.

BACKGROUND
The respondent’s member, Mr Devany, had been employed

by the appellant at its mine site at St Ives Gold Mine at
Kambalda in this State. He in fact worked in the Junction Mine,
at Kambalda. He had worked for the appellant for slightly under
four years and lived in the single persons quarters on the mine
site at Kambalda. The single persons quarters are located on a
mining lease.

In February 1996, a police officer, First Class Constable
Garry Allen Watson, found a vehicle registration plate on the
roadside in the Kambalda area. Having ascertained the name
and address of the vehicle owner he went to the single persons
quarters on Monday, 26 February 1996. He knocked on the
front door and after several minutes Mr Devany opened the
door. Constable Watson explained that he was returning the
registration plate which he had found. Mr Devany and he then
walked to Mr Devany’s vehicle where Mr Devany attached
the registration plate to his vehicle. Constable Watson then
left.

However, when Constable Watson returned to the Kambalda
police station he reported to the Sergeant in Charge that he
had noticed a strong smell of cannabis smoke when Mr Devany
opened the door of his quarters, and that he had also noticed
the same smell on Mr Devany’s clothes. The Sergeant in Charge
suggested that he obtain a search warrant and return to the
premises at a later date.

On 14 March 1996, Senior Constable George Peter
Miocevich and Constable Watson arrived at Mr Devany’s
premises to execute the warrant. They executed it, and, in the
course of their search, found approximately two grams of
cannabis under a bed on which Mr Devany was sitting. When
asked, Mr Devany said that the cannabis was in his possession
and he was advised by Senior Constable Miocevich that he
would be proceeded against on summons for being in
possession of cannabis. He was subsequently served with a
summons on 21 March 1997.

On 27 March 1996, Mr Devany pleaded guilty to the charge
before two Justices of the Peace in the Court of Petty Sessions
at Kambalda. He was duly convicted and fined $150.00.

Subsequently, members of management of Western Mining
Corporation Limited (the appellant herein) at the St Ives Gold
Mining operation became aware of Mr Devany’s conviction.

On 9 April 1996, they conducted an investigation which
included interviews on 9 April 1996 and 10 April 1996 with
Mr Devany and with Mr Deamer, a site union representative,
present on both occasions. The interviews were conducted by
Ms Jann McClelland and Mr Brian Baird Hamilton Dawes,
employees of the appellant. Mr Dawes was the manager of
underground mining for St Ives Gold Mine at Kambalda. Mr

Dawes had discussions about the matter with Mr Seamus
Gerard Martin French, employed by Western Mining
Corporation Limited as resident manager of St Ives Gold Mine.
At the conclusion of the meeting, Mr Dawes told Mr Devany
that he would review his continued employment.

On 10 April 1996, Mr Devany’s contract of employment
was terminated “... as a result of you possessing an illegal
substance on Company property” (see page 25 of the appeal
book (hereinafter referred to as “AB”)). On the same day, Mr
Geoffrey R Fricker, the acting human resources manager for
St Ives Gold Mines, wrote to Mr Devany requiring him to
vacate his room at the single persons quarters by 4.00 pm on
11 April 1996 “Because you have been charged with possessing
an illegal substance in your living quarters”.

It should be made clear that Mr Devany informed Mr Dawes
and Ms McClelland that the cannabis was not his, and that
therefore he was not guilty of the offence to which he had
pleaded guilty.

The evidence led before the Commission at first instance
was that the cannabis belonged to a Mr Berry, that Mr Devany
did not use cannabis, that he did not possess it, and he called
evidence from a Mr X to corroborate this. There was evidence
from the police officers concerned that he had admitted using
the cannabis and that he was, in fact, concerned about his
employment if he were convicted of possession of cannabis.
This was denied in evidence by Mr Devany.

Following upon Mr Devany’s dismissal, there was a strike
by 250 employees of the appellant, and this application was
then made.

REASONS FOR DECISION OF THE COMMISSION
AT FIRST INSTANCE

The Commission at first instance heard evidence from a
number of witnesses. These included Mr Marc Terrence
Devany, Mr Gary Walton, who was present when the search
warrant was executed, a Mr X, who was also present, and, for
the respondent, Senior Constable George Peter Miocevich, First
Class Constable Garry Allen Watson, First Class Constable
Ross Leslie Eastman, Mr Brian Baird Hamilton Dawes and
Mr Seamus Gerard Martin French.

The Commission made a number of findings and these were
as follows—

(1) Mr Devany was charged with possession of canna-
bis and pleaded guilty to that charge and was
convicted and fined $150.00 with $98.00 costs.

(2) Mr Devany at the time when the premises were
searched agreed that the cannabis belonged to him.

(3) When the police officers served him with the sum-
mons he was advised that he could enter no plea and
that the case would then be heard in Kalgoorlie. In-
deed, the evidence of the two police officers was that
if convicted he would “get a record”.

(4) At court, Mr Devany pleaded guilty to the charge
and although he sought that no conviction be re-
corded, the Justices of the Peace when on to convict.

(5) After his conviction, Mr Devany worked some shifts
before he was stood down on full pay.

(6) At the investigation conducted by Mr Dawes on 9
April 1996, Mr Devany became aware for the first
time of how seriously Western Mining Corporation
Limited viewed his conviction for possession of can-
nabis at the single persons quarters on a mining lease.

(7) Mr Devany stated for the first time that the cannabis
was not his, but he did not say to whom it belonged,
nor was he asked whether he used it.

(8) Neither Mr Dawes nor Mr French further investi-
gated or caused to be investigated Mr Devany’s claim
in paragraph (6) above, and the decision of Mr French
to terminate his services was taken without such in-
vestigation.

(9) At the hearing before the Commission, sworn evi-
dence was given by Mr X that the cannabis belonged
to a Mr Berry. “This was the first occasion that such
specific information was made known to the respond-
ent.”

(10) The Commission said that he regarded Mr X’s evi-
dence with considerable caution.
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(11) (a) The investigation by Mr Dawes did not afford
Mr Devany procedural fairness.

(b) Mr Dawes and Mr French held the firm view
that Mr Devany’s plea of guilty and subsequent
conviction required nothing further of them,
other than to determine the industrial penalty.

(c) Mr French, who was to make the decision af-
ter receiving Mr Dawes report, did not give
Mr Devany the opportunity to be heard per-
sonally by him before Mr French reached his
decision to terminate Mr Devany’s services.

The Commission relied upon a decision of the President of
the Industrial Court of South Australia (as he then was), Olsson
J, in Laurie v Mount Gunson Mines Pty Ltd 48 SAIR 656-
681. In that case, an employee was dismissed following
conviction on a charge of possessing marijuana on a mine site.
Olsson J, hearing an appeal from the Industrial Magistrate,
was not able to acquaint possession with use. There had been
a prescription at the site in that case upon the use of the drug at
the mine site, but there was no evidence that possession was
prescribed. Olsson J, whose judgment was quoted in a great
deal of detail by the Commission at first instance, held that
summary dismissal could only be justified on one of two
alternative bases—

(a) that the appellant’s conduct amounted to such a
breach of his conditions of employment that termi-
nation was justified in accordance with the contract
of employment, or

(b) that it was such as to fall within the common law
principles justifying summary dismissal.

Olsson J held that mere covert possession of the drug was
not a breach of the appellant’s conditions of service. Secondly,
His Honour was unable to find that possession of the drug
struck at an essential element in the contract of service. His
Honour also held that, by its action in dismissing without even
affording the appellant an opportunity of explaining himself,
the respondent effectively denied basic justice to the appellant
and the opportunity of knowing and assessing the full
circumstances. His Honour went on to say that mere covert
possession of the drug could not, in any sense, be said to
constitute a flagrant disregard of the company policy.

Having examined, inter alia, those observations of His
Honour, the Commission at first instance found that Mr Devany
had not been established as being a user of cannabis, nor had it
been established that Mr Devany either had or was likely to
attend work under the influence of cannabis.

Further, the Commission held that since Mr Devany had
worked four shifts after his conviction, that the assumption
made by Mr French that possession of cannabis leads to a
reasonable conclusion that the possessor is a user of the drug
from time to time and also that the person had or would attend
work under the influence of the drug was not sustainable on
the evidence. With respect, that conclusion is a non-sequitur.
All that it establishes is that Mr Devany attended work. There
is no evidence as to when it was discovered that he had pleaded
guilty to possession of a drug. There is no evidence that he
either was or was not under the influence of the drug. There
was understandably no attempt to discover that. The
Commission therefore concluded that Mr Devany was unfairly
dismissed.

GROUNDS OF APPEAL, ISSUES AND CONCLUSIONS
A fundamental complaint upon the grounds of appeal was

that the Commission at first instance failed to make a number
of findings.

Firstly, it was alleged that the Commission failed to make a
finding that it accepted the evidence of Senior Constable
Miocevich and Constable Watson, rather than that of Mr
Devany or vice versa. It was also alleged, to summarise it,
that, having regard to unchallenged evidence and to the
evidence of Senior Constable Miocevich, Constable Eastman
and Constable Watson, the Commission should have found
that Mr Devany was a user of cannabis. It was certainly the
evidence of Senior Constable Miocevich, Constable Watson
and Constable Eastman that Mr Devany admitted that he used
cannabis. In the case of Constable Eastman, he gave evidence,
which was accepted by the Commission at first instance, that
Mr Devany admitted possession of the cannabis and said that

it was for his own use. However, Mr Devany, in evidence,
denied this.

By the second substantial part of the grounds, it is alleged
that the Commission at first instance had failed to give adequate
weight to the evidence of Constable Watson, Senior Constable
Miocevich, Constable Eastman and Mr X that Mr Devany had
expressed concerns about the effect of a conviction for
possession of cannabis. The Commission, it was submitted,
had failed to find in summary that Mr Devany knew or ought
to have known that a conviction for possession of cannabis
would affect his employment with the appellant.

The third main head of the grounds of appeal revolved around
the appellant submitting that the Full Bench find that the
Commission at first instance should have drawn an inference
that Mr Berry’s evidence would not assist the respondent’s
case, pursuant to the rule in Jones v Dunkel and Another [1958-
1959] 101 CLR 298 (HC).

The fourth main head of the grounds of appeal was directed
to challenging the finding that there had been a denial of
procedural fairness to Mr Devany and that any such denial,
even if it had occurred, might render the dismissal unfair.

The next group of grounds related to the test to be applied.
This group of grounds was directed to the findings that it was
necessary for the appellant to prove that Mr Devany was a
user of cannabis and that he had or was likely to attend the
workplace under the influence of cannabis and to the
Commission at first instance holding that Laurie v Mount
Gunson Mines Pty Ltd (op cit) represents the law in Western
Australia.

It was also submitted that the Commission at first instance
had erred in that it failed to find that the appellant could rely
on Mr Devany’s plea of guilty to the charge of possessing
cannabis.

This group of grounds must be approached on the basis that
the Commission found that Mr Devany had said that when the
cannabis was discovered in the single persons quarters, “It’s
mine”.

The Commission at first instance accepted the evidence of
Mr Walton and Senior Constable Miocevich and Constable
Watson that that is what he said. The Commission also accepted
the evidence of Constable Eastman that Mr Devany readily
admitted in the Kambalda Court of Petty Sessions that the
cannabis was for his own use.

The Commission seems quite clearly to have accepted that
Mr Devany was in possession of the cannabis (see page 18
(AB)), but not that he was a user, although it had earlier decided
that it accepted the evidence of Constable Eastman that he
admitted that he was a user.

The Commission applied the decision in Laurie v Mount
Gunson Mines Pty Ltd (op cit), as we have said.

A number of matters of law are apposite to the determination
of this matter.

Firstly, misconduct after hours on work premises or in
accommodation provided by the employer may, if sufficiently
serious, justify summary dismissal (see North Australian
Workers’ Union v Newcastle Protective Coating Pty Ltd (1971)
13 AILR para 603 and AWU (WA Branch) v Goldsworthy
Mining Ltd (1978) 20 AILR para 259(8) per Martin C).

In this case, Mr Devany was convicted of a criminal offence
upon his own plea of guilty. The crime was the possession of
a prohibited drug, namely cannabis. That act of possession
occurred on a mining lease, which seems to have been accepted
as being on a mine for the purposes of the Mines Safety and
Inspection Act 1994 (as amended) and the Mines Safety and
Inspection Regulations 1995. It is also an offence under
regulation 4.9(3) of the Mines Safety and Inspection
Regulations 1995 to possess “deleterious drugs” in or on a
mine. The term “deleterious drugs” is not defined for the
purposes of the Regulations. Regulation 4.7, however, reads
as follows—

“4.7. (1) A person (whether or not an employee) must
not be in or on any mine while the person is
adversely affected by intoxicating liquor or
drugs.

Penalty: See regulation 17.1.
(2) The principal employer at, or the manager or

supervisor of, a mine may direct an employee
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reporting for duty to immediately leave the
mine if in the opinion of the principal em-
ployer, manager or supervisor the employee
is adversely affected by intoxicating liquor or
drugs.

(3) An employee must not refuse or fail to com-
ply with a direction given under subregulation
(2).

Penalty: See regulation 17.1.
(4) A person must not, without the knowledge and

permission of the manager of the mine—
(a) have any intoxicating liquor or delete-

rious drug in his or her possession in
or on a mine; or

(b) consume any intoxicating liquor or del-
eterious drug while in or on a mine.

Penalty: See regulation 17.1.”
Regulation 4.9(3) reads as follows—

“(3) Intoxicating liquor or deleterious drugs shall not be
in or about any mine or be taken by any person on to
or into any mine, except with the knowledge and per-
mission of the Manager, and any person having
intoxicating liquor or deleterious drugs in his pos-
session while in or on the mine, without such
permission, is guilty of an offence.”

“Mine” is defined in the Mines Safety and Inspection Act
1994 (as amended) as follows—

“ “mine” means a place at which mining operations are
carried on and, where mining operations are being car-
ried on in conjunction with one another at 2 or more places,
those places are to be taken to constitute one mine unless
the State mining engineer notifies the principal employer
in writing otherwise in accordance with subsection (3);
and “to mine”  includes to carry on any manner or method
of mining operations;”

The reason for the dismissal was the possession of an illegal
substance. That was how it was expressed in the formal notice.
Cannabis is an illegal substance because its possession is
forbidden by the Misuse of Drugs Act 1981 (as amended) and
a penalty applies for its possession. The dismissal was said
not to be a summary dismissal, but, in fact, it was.

In Laurie v Mount Gunson Mines Pty Ltd (op cit) Olsson J
held that the summary dismissal of the appellant could only
have been justified upon one of two grounds. In that case, His
Honour held that the mere covert possession of a drug was not
a breach of the appellant’s conditions of service. Equally, His
Honour held that it was difficult to see how even upon the
view of the learned Magistrate’s findings most favourable to
the respondent it could be said that the covert possession of a
drug struck at an essential element in the contract. His Honour
went on to place some weight upon the fact that the appellant
had been effectively denied “natural justice” because the
appellant had been dismissed without an opportunity to explain
himself. His Honour failed to see how mere covert possession
could, on any basis, have properly founded ordinary dismissal
on notice, let alone summary dismissal.

The Commission at first instance in this case found that it
had simply not been “demonstrated” that Mr Devany was a
user of cannabis or that he either had or was likely to “attend
for” work under the influence of cannabis.

In this case, there was evidence, not contradicted, that an
alcohol and drug awareness program had been conducted on
each of the mines, including the Junction Mine where Mr
Devany was employed, on two occasions. On all the notice
boards on 11 February 1996 a bulletin referring to the Mines
Safety and Inspection Regulations 1995 reference to drug and
alcohol use was posted.

Mr French decided to dismiss Mr Devany because he pleaded
guilty to possession on the company’s mining lease, and
because if cannabis is present there is potential consumption.
“That risk and the risk to the safety of all my employees was a
risk I could not ignore. I have a duty of care to all my
employees. The risk was made aware to me; I had to act on it.”

This duty of care, Mr French said in evidence, existed under
the Mines Safety and Inspection Regulations 1995 because he
was the registered manager of the St Ives Gold Mine and it

was his duty of care in that capacity and as an employer to act.
The duty of care extended to the dismissal of employees who
possessed a drug which might be used and might render the
user a danger at or on the mine. That is how we read his
evidence.

There are a number of questions which arise.
What reliance could be placed on the conviction? Both the

Commission and the employer were entitled to place
considerable weight on the conviction, and, indeed, it was prima
facie evidence that Mr Devany had committed the offence (see
Mickelberg and Another v Director of Perth Mint [1986] WAR
365 (FC-SC)). However, evidence could be adduced seeking
to rebut that evidence.

The Commission at first instance accepted the evidence of
the police, however, that Mr Devany had possession of cannabis
and admitted that it was for his own use, although the
Commission’s finding later was that it had not been proven
that it was for his own use. The Commission, as a matter of
unchallenged fact, accepted that Mr Devany was in possession
of the cannabis (see page 8 (AB) and the Commission’s implicit
acceptance of this fact at pages 17-18 (AB)). The question is
whether possession, which was the substantive final and formal
reason given for the dismissal, was sufficient. Firstly, that
possession constituted a crime, being an offence under the
Misuse of Drugs Act 1981 (as amended). Secondly, this
occurred on a mining lease, at or on a mine. Thirdly, it occurred
in accommodation provided by Mr Devany’s employer.
Fourthly, the possession of cannabis was misconduct after hours
in accommodation provided by an employer (see AWU (WA
Branch) v Goldsworthy Mining Ltd (op cit)).

As to whether the commission of a crime constitutes
sufficient grounds for summary dismissal, it is fair to say that
it does so where the circumstances warrant it. Factors to be
considered are the circumstances surrounding the commission
of a crime, its impact upon the employee’s business and its
effect on the employee in carrying out his employment duty.
The commission of a crime in the course of employment will
frequently justify dismissal as might the commission of a crime
away from the employment situation. For example, in an area
where good faith and honesty was important, such as a bank
official, a crime committed outside employment hours and
away from the employer’s place of business may nevertheless
justify instant dismissal if it casts doubts upon the employee’s
honesty. Thus, a bank official convicted of a crime involving
fraud or stealing would be liable to instant dismissal because
the commission of that crime would be inconsistent with his
employment situation (see Australian Labour Law Reporter,
volume 1, para 2071, and see, too, Hospital Employees’
Federation of Australia v Western Hospital (1991) 33 AILR
para 249, which is a case factually distinguishable from this
case, but which nevertheless deals with the question of a crime
having been detected and having been committed by an
employee). We would also add that in finding or accepting
that Mr Devany was in possession, the Commission at first
instance accepted that Mr Devany had committed the crime
with which he was charged.

Under the Misuse of Drugs Act 1981 (as amended), s.6, a
person who has in his possession a prohibited drug commits
an offence. Cannabis or cannabis resin or any other cannabis
derivative is a prohibited drug under that Act (see Schedule
1). There is no reference to the term “deleterious drug” in that
Act. (It would seem to be a term recognised in some legislation
(see McAvoy v Gray [1946] VLR 442 (SC))).

Under the Poisons Act 1964 (as amended), there is no reference
to “deleterious drugs”. Under that Act, however, “poison” is
defined to mean any substance included in a Schedule. “Schedule”
is defined to mean a Schedule in Appendix A to the Act. Schedule
9 is a Schedule in Appendix A to the Act. Schedule 9 refers, inter
alia, to cannabis and cannabis oil. Cannabis or cannabis resin,
since it is included in Schedule 9, is a drug of addiction, as that is
defined in the Poisons Act 1964 (as amended). Thus, if cannabis
and cannabis resin are prescribed as poisons and as drugs of
addiction in the Poisons Act 1964 (as amended), it would seem
to us that they ought properly to be regarded as deleterious drugs
for the purposes of the Mines Safety and Inspection Act 1994 (as
amended).

What therefore occurred was that the Commission at first
instance found that it was necessary to prove that Mr Devany
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had the drug for his own use and had used it, in order to establish
that the dismissal was fair. It seems to us that, if, contrary to
the law, Mr Devany had a forbidden substance, namely a
prohibited drug, in his possession on company premises at or
on a mine, then it was not necessary to prove that he intended
to use it. Indeed, it was a fair inference, on the balance of
probabilities anyway, that he did intend to use it if he possessed
it. We would draw such an inference (see Warren v Coombes
and Another [1978-1979] 142 CLR 531 (HC)). Alternatively,
the possession might have been open to the inference by the
Commission at first instance that Mr Devany proposed to sell
or supply the drug. However, what has occurred is that Mr
Devany was found by the Commission to have possessed a
drug of addiction on a mining site. That possession was contrary
to the Misuse of Drugs Act 1981 (as amended) and contrary to
the Mines Safety and Inspection Regulations 1995. He also
pleaded guilty to a crime committed by that act.

The prohibition of the regulations upon drugs had been
publicised to employees of the appellant before Mr Devany
was found to be in possession.

Further, the presence of cannabis on one of the mining leases
of the appellant might correctly have been found to have its
own potential for consumption and intoxication and to have
created a risk to the safety of Mr Devany and other employees
of the appellant, the inference which we have said was able to
be drawn. It was therefore not necessary to find that Mr Devany
was a user of cannabis and that he had or was likely to attend
for work under the influence of cannabis. The appellant had,
at all material times, a duty of care to its employees, including
Mr Devany, to take reasonable care for his safety and well-
being. Thus, further and alternatively, the possession of such a
drug might be rightly found to have constituted a risk to safety
were it used. If it were possessed, it was likely to be used.
That, it is fair to say, is what the Mines Safety and Inspection
Regulations 1995 contemplate. We would not therefore regard
Laurie v Mount Gunson Mines Pty Ltd (op cit) as authority
which we would apply to this case.

The Commission at first instance did not err in finding that
there was a requirement that Mr Devany be afforded procedural
fairness before he was dismissed. Failure to accord procedural
fairness is one factor to take into account in deciding whether
there has been an unfair dismissal (see Shire of Esperance v
Mouritz 71 WAIG 891 (IAC) per Kennedy J at page 895 where
he said)—

“In my opinion, any breach of the rules of natural justice
was a relevant circumstance in the determination of the
critical question as to whether the dismissal was harsh or
unjust. Whether an employer, in bringing about a dis-
missal, adopted procedures which were fair to the
employee is an element in determining whether the dis-
missal was harsh or unjust—see The Law of Employment,
Macken, McCarry & Sappideen, 3rd ed, 277-278, and
the authorities there cited. In some cases, this can be a
most important circumstance. But in a case such as the
present, no question of the invalidity of a decision, as
such, falls for determination. The case does not turn sim-
ply upon the respective legal rights of the parties.”

Whether the dismissal is harsh or unfair will depend on all
of the circumstances, including substantial and procedural
unfairness.

It is quite clear that Mr Devany understood the allegations
against him, that he attended with a union representative on 9
April 1996 and 10 April 1996 whilst the matter was being
investigated, that he had the opportunity to fully appreciate
the case against him, and, indeed, responded to that case. In
any event, no further investigation would or could have affected
the belief that he had possessed cannabis and the fact accepted
by the Commission at first instance that he had. Mr Devany
did not volunteer any information relating to Mr X or Mr Berry,
which it was open to him to do. There was no denial of
procedural fairness (see Bi-Lo Pty Ltd v Hooper [1992] 53 IR
224 at 229-230). (That was a decision of the Industrial
Commission of South Australia in Full Commission consisting
of Stanley P, Cawthorne CP and Stevens C). The Commission
said at page 229—

“Where the dismissal is based upon the alleged miscon-
duct of the employee, the employer will satisfy the
evidentiary onus which is cast upon it if it demonstrates

that insofar as was within its power, before dismissing
the employee, it conducted as full and extensive investi-
gation into all of the relevant matters surrounding the
alleged misconduct as was reasonable in the circum-
stances; it gave the employee every reasonable opportunity
and sufficient time to answer all allegations and respond
thereto; and that having done those things the employer
honestly and genuinely believed and had reasonable
grounds for believing on the information available at that
time that the employee was guilty of the misconduct al-
leged; and that, taking into account any mitigating
circumstances either associated with the misconduct or
the employee’s work record, such misconduct justified
dismissal. A failure to satisfactorily establish any of those
matters will probably render the dismissal harsh, unjust
or unreasonable.”

(See also Byrne and Frew v Australian Airlines Ltd 120 ALR
274 (FC) at page 328 per Gray J).

We would therefore, based on the finding of the Commission
at first instance that Mr Devany was in possession of a
prohibited drug and a deleterious drug on a mining lease, and
taking into account that he had committed a crime and could
have been charged under the Mines Safety and Inspection
Regulations 1995, and that the drug was a deleterious one,
that he was not denied procedural fairness, that he committed
a crime which involved the likelihood of use by him or others
at the place where they worked, that possession of the same
was forbidden by law at or on a mine, that that was the law
was drawn to the attention of all of the employees at St Ives
Gold Mines, all led us to the conclusion that the crime of
possession itself was enough to render the dismissal fair.
However, the possession itself, for all those reasons, and having
regard to all of the circumstances of the dismissal, was
sufficient to render the dismissal fair ((ie) not harsh, oppressive
or unfair, not substantively or procedurally unfair, and
constituted a valid reason for dismissal).

Having regard to the Commission’s finding as to possession,
there is no need to consider the effect of Mr Devany’s evidence
that Mr Berry had possession and of Jones v Dunkel and
Another (HC) (op cit).

Accordingly, it cannot be said that the dismissal was unfair.
Were we wrong in that, we would find that the Commission

at first instance failed to determine whether there was sufficient
evidence on which to find that the cannabis was for his own
use and that Mr Devany was a user of cannabis, when there
was evidence of admissions to that effect, there was evidence
to that effect from Mr Walton, there was evidence of Mr
Devany’s admission in court, and evidence of Mr Dawes.

It might, of course, be said that the Commission at first
instance, having made a finding of fact contrary to the evidence
of Mr Devany, namely that he had admitted possessing and
admitted using and was in possession of cannabis, should also
have found that it preferred the evidence of the police officers
that Mr Devany had the drug for his own use. Instead, the
Commission, for no adequate expressed reason, found that the
fact that Mr Devany had the cannabis for his own use was not
proved. However, it did not. Further, the Commission did not
accept Mr X’s evidence, saying that that evidence had to be
treated with caution.

We would therefore, in that case, remit the matter back to
the Commission at first instance to make that finding, and then,
having regard to that finding and these reasons, to determine
whether the dismissal was unfair.

However, that is not the conclusion which we have reached.
The conclusion which we have reached is that the Commission
at first instance erred for the reasons which we have set out
above. The Commission having erred and its discretion having
miscarried, as contemplated by the test in House v The King
[1936] 55 CLR 499 (HC), it is open to us to substitute our
decision for that of the Commission at first instance. We find,
as we have said above, that it was open to the Commission to
find and on the facts and for the reasons which we referred to
above. We would therefore uphold the appeal and vary the
decision at first instance by substituting an order dismissing
the application for the order made by the Commission at first
instance.

COMMISSIONER S A CAWLEY: The appellant’s
submission that the Full Bench should intervene in this matter
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can be summarised as being warranted by the Commissioner
at first instance erring in law and fact in his findings or lack of
findings on the evidence before him, erring in fact and law on
the application of the principles of natural justice in this case
and erring in his reliance on the decision of the Industrial Court
of South Australia in Laurie v Mt Gunson Mines Pty Ltd (48
SAIR 656-681) when that case can be distinguished on the
facts and is not binding anyway.

The decision being appealed against was made in the case
of a claim by The Australian Workers’ Union, West Australian
Branch, Industrial Union of Workers that a member, Mr Marc
Devany, had been unfairly dismissed by his employer Western
Mining Corporation Limited from the position as a diesel
operator at the St Ives Junction Mine Kambalda. The decision
to dismiss him was taken after some cannabis had been found
in the single person’s quarters occupied by Devany as a
consequence of his employment and he had pleased guilty to a
charge of possessing cannabis in the Court of Petty Sessions
in Kambalda on 27 March 1996, and was convicted on that
charge.

An appeal body such as the Full Bench must be very mindful
of the advantage at first instance of observing witnesses in the
course of giving evidence and should only interfere on appeal
when it is clearly demonstrated that significant findings of
fact (or an absence of them) are palpably wrong or can not
reasonably be sustained on the evidence.

The submissions by the appellant were exhaustive in respect
of each of its contentions and the Full Bench was taken to the
transcript of hearing in significant detail. Having reviewed that
in the context of the reasons for decision I have concluded that
this is such a case and largely for reasons expressed by the
President. The crux of the case goes to the evidence given in
relation to the finding of cannabis in Devany’s quarters and
reactions then. In this respect the Commissioner at first instance
relied heavily on the at times contradictory evidence of Devany
and Witness X and appeared to place no or insufficient weight
on the consistent and contrary evidence of other witnesses in
arriving at his findings. And the Commissioner’s findings as
to employer’s onus are in error and not in accordance with the
evidence. The appeal should be upheld and the order quashed.

THE PRESIDENT: For those reasons, the appeal is upheld
and the decision at first instance varied by substituting an order
dismissing the application for the order made by the
Commission at first instance.

Order accordingly
Appearances:Mr A J Power (of Counsel), by leave, on behalf

of the appellant.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Western Mining Corporation Limited
Appellant

and

The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers

Respondent.

No 800 of 1996.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY

CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER S A CAWLEY.

Order.
This matter having come on for hearing before the Full Bench
on the 2nd day of December 1996, the 3rd day of December
1996 and the 17th day of February 1997, and having heard Mr
A J Power (of Counsel), by leave, on behalf of the appellant
and there being no appearance by or on behalf of the respondent
organisation, the respondent organisation through its Counsel
on the 2nd day of December 1996 having withdrawn from the
proceedings, and the Full Bench having reserved its decision
on the matter, and reasons for decision being delivered on the
10th day of April 1997 wherein it was found that the appeal

should be upheld, it is this day, the 10th day of April 1997,
ordered and directed as follows—

(1) THAT appeal No 800 of 1996 be and is hereby up-
held.

(2) THAT the decision of the Commission in applica-
tion No CR 117 of 1996 made on the 8th day of May
1996 be and is hereby varied by substituting for the
last four lines of the same the following—

“THAT application No CR 117 of 1996 be and
is hereby dismissed.”

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Western Mining Corporation Limited
Appellant

and

The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers

Respondent.

No 800 of 1996.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY

CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER S A CAWLEY.

10 April 1997.
Order.

This matter having come on for hearing before the Full Bench
on the 2nd day of December 1996, and having heard Mr A J
Power (of Counsel), by leave, on behalf of the appellant and
Mr J Hammond (of Counsel), by leave, on behalf of the
respondent organisation, and the respondent organisation
having made an application pursuant to s.27(1)(a)(ii) of the
Industrial Relations Act 1979 (as amended) (“the Act”), and
the Full Bench having heard the parties herein upon that
application, and reasons for decision being delivered on the
10th day of April 1997, it is this day, the 10th day of April
1997, ordered that the application by the respondent
organisation pursuant to s.27(1)(a)(ii) of the Act for dismissal
of the appeal herein be and is hereby dismissed.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Western Mining Corporation Limited
Appellant.

and

The Australian Workers’ Union, West Australian Branch
Industrial Union of Workers

Respondent.

No 800 of 1996.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY

CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER R H GIFFORD.

3 September 1996.
Order.

This matter having come on for hearing before the Full Bench
on the 5th day of August 1996, and having heard Mr A J Power
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(of Counsel), by leave, and with him Mr G S Gishubl (of
Counsel), by leave, on behalf of the appellant and Mr J
Hammond (of Counsel), by leave, on behalf of the respondent,
and the appellant having sought leave to have the hearing and
determination of appeal No 800 of 1996 adjourned, and the
respondent having consented to such an adjournment, it is this
day, the 3rd day of September 1996, ordered, by consent, that
the hearing and determination of appeal No 800 of 1996 be
and is hereby adjourned sine die.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association Incorporated
Appellant

and

Perth Theatre Trust
Respondent.

No 1847 of 1996.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY

CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER R N GEORGE.

7 April 1997.
Reasons for Decision.

THE PRESIDENT: This is an appeal against the decision of
the Public Service Arbitrator (hereinafter referred to as “the
Arbitrator”) made on 29 November 1996 in application No
PSAC 29 of 1995, and the appeal is properly brought under
s.49 of the Industrial Relations Act 1979 (as amended)
(hereinafter referred to as “the Act”). That decision, formal
parts omitted, reads as follows (see page 16 of the appeal book
(hereinafter referred to as “AB”))—

“THAT the claims made by the applicant, the purpose of
which are to cause Ms N.M. Bourne to either be recog-
nised as occupying, or have her occupy, the position of
Manager, Perth Concert Hall uninterrupted from 1992 to
the present date, and that for the period therein that she
has not been paid the equivalent of the commuted over-
time allowance associated with that position she be so
paid, be and are hereby dismissed.”

That decision is now appealed against on the following
amended grounds—

“1. The learned Public Service Arbitrator erred in law in
holding that the CSA’s application PSAC 29 of 1995,
insofar as it revives the issues raised by its applica-
tion PSAC 21 of 1993, constitutes an abuse of process
or founds an estoppel in that—

(i) the issue of abuse of process never having been
raised in the hearing, the Public Service Arbi-
trator founding his decision on same denied
the Appellant natural justice and breached
s26(3) of the Industrial Relations Act 1979;

(ii) he received evidence neither under oath nor
affirmation in breach of s33(1)(e) of the In-
dustrial Relations Act 1979;

(iii) the findings made do not in any event justify a
legal conclusion of abuse of process or
estoppel.

 2. The learned Public Service Arbitrator ought to have
held that as—

(i) The merits of PSAC 21 of 1993 were never
heard,

(ii) No substantive agreement on PSAC 21 of 1993
was reached,

(iii) A dismissal of the claims would operate an
injustice on the relevant member of the CSA,

(iv) No other substantive occupant had been placed
in the position Manager, Perth Concert Hall,
and there being no other evidence of an injus-
tice operating against the Perth Theatre Trust,

then notwithstanding the discontinuance of PSAC
21 of 1993, the within application should be heard
on its merit.

 3. The Appellant respectfully requests that the decision
of the learned Public Service Arbitrator be quashed
and the matter be remitted to the Public Service Ar-
bitrator for a substantive hearing.”

Leave was given to file and serve appeal books out of time.

BACKGROUND
The background to the matter was this. The appellant’s

member, and an applicant at first instance, Ms Naomi Margaret
Bourne, was a government officer who, in October 1994, made
application to the Western Australian Industrial Relations
Commission in application No 1058 of 1994 for orders to
remedy a situation created by her employer, the Perth Theatre
Trust. That application was lodged with the Commission on
28 October 1994 and sought the following orders—

“A. Perth Theatre Trust do transfer Ms Bourne into the
position, Manager, Perth Concert Hall effective from
7th October, 1994

 B. A declaration that the registration of Ms Bourne as a
redeployee is invalid

 C. In the alternative to B., a declaration that the posi-
tion of Manager Perth Concert Hall was, on and after
7th October 1994, a suitable office, post or position,
or suitable employment for Ms Bourne.

 D. Any other orders the Commission thinks proper.”
The appellant sought a hearing pursuant to s.29(1)(b) of the

Act, which would be a hearing by the Commission, not by the
Arbitrator, and alleged that the application was made on the
grounds “As per section 95(3) of the Public Sector Management
Act 1994”.

The application, summarised, complained that Ms Bourne
was employed by the respondent, but occupied no substantive
position, and that she was not transferred to the position of
Venue Manager of the Perth Concert Hall on or after 7 October
1994, but was on or about 20 October 1994, and contrary to
regulation 11(1) of the Public Sector Management
(Redeployment and Redundancy) Regulations 1994, the subject
of an application by the respondent to register her for
redeployment.

On 1 June 1995, the appellant, by application made to the
Arbitrator (No PSAC 29 of 1995), also made application for
orders relating to Ms Bourne’s employment. The application,
as amended by the Arbitrator, reads as follows—

“The Civil Service Association of Western Australia (Inc)
(CSA) requests the assistance of the Industrial Relations
Commission to conciliate a dispute between the Perth
Theatre Trust and Ms Naomi Bourne a member of the
CSA.
The CSA claims—

1. (a) Without the authority to do so, the General
Manager purported to create the position of Ex-
ecutive Assistant (Policy).

(b) The General Manager purported to transfer Ms
Bourne to a position that has never existed.

(c) The transfer is a nullity and Ms Bourne has
never been removed from her substantive po-
sition of Venue Manager, Perth Concert Hall.

2. In the alternative—
(a) A restructure of the Trust has seen Ms Bourne’s

position as Executive Assistant (Policy) within
the Trust abolished.

(b) The Trust purported to register Ms Bourne for
redeployment under the Public Sector Man-
agement Act 1994 (“the Act”) and Public
Sector Management (Redeployment and Re-
dundancy) Regulations 1994 (“the
Regulations”).

(c) Application 1058 of 1994 to the Industrial
Relations Commission calls into question the
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validity of Ms Bourne’s registration for rede-
ployment, which Application ought to be heard
contemporaneously with this Application.

(d) (i) Where Application 1058 of 1994 de-
termines that Ms Bourne is not a
registered employee, then Ms Bourne
is now surplus to requirements and in
accordance with the Human Resources
Management Principles Regulating
Organisational Restructuring and the
Regulations, the Trust should transfer
Ms Bourne on a “like to like” basis into
suitable alternative employment within
the Trust.

(ii) The position of Venue Manager, Perth
Concert Hall, has no permanent occu-
pant and is a position which is suitable
alternative employment commensurate
with Ms Bourne’s qualifications, expe-
rience and competence.

(e) Where application 1058 determines that Ms
Bourne is a registered employee, then the po-
sition Venue Manager, Perth Concert Hall, is
a suitable office, post or position for the pur-
pose of s94(6) of the Act and the Regulations.

(f) The Trust has refused to place Ms Bourne into
this position.

(g) The General Manager purportedly reclassified
the position Venue Manager, Perth Concert
Hall, to Level 6 in or about March 1995, inter
alia, in order to prevent Ms Bourne from be-
ing transferred into that position.

3. In the alternative—
(a) A restructure of the Trust following the ap-

pointment of Simon Dawkins as General
Manager led to the creation of a new line of
senior management (Directors) between the
Trust Venue Managers (including Manager,
Perth Concert Hall) and the General Manager.

(b) Notwithstanding the shift in responsibilities
and duties, the General Manager created the
position of Executive Assistant (Policy) as a
direct lieutenant for the General Manager.

(c) The duties and responsibilities of the Execu-
tive Assistant (Policy) were never clearly
defined and the JDF was both late and vague.
The skills and experience of Ms Bourne were
not appropriately utilised.

(d) The Vickery Report (March 1994) effectively
denounced the creation of positions of Direc-
tors and Executive Assistant (Policy) was
abolished October 1994.

(e) The General Manager has, since October 1994,
refused to return Ms Bourne to the position of
Manager, Perth Concert Hall notwithstand-
ing—

(i) that the were no substantive reasons for
Ms Bourne being taken from that posi-
tion originally;

(ii) that her experience and skills make Ms
Bourne the most suitable candidate

(iii) that the Trust’s own policy statements
dictate that permanent employees have
priority over all others for vacant posi-
tions for which they are suited.

(f) In breach of the Act, the General Manager ar-
ranged for Ms Bourne to be seconded to
LISWA.

(g) The General Manager purportedly registered
Ms Bourne for redeployment as surplus to
Trust requirements notwithstanding Ms
Bourne’s suitability for the vacant position of
Venue Manager, Perth Concert Hall.

(h) The General Manager purportedly reclassified
the position Manager, Perth Concert Hall, to
Level 6 in or about February 1995 inter alia in

order to prevent Ms Bourne from being trans-
ferred into that position.

(i) Having regard to equity, good conscience and
the substantive merits of this case, the Com-
mission ought to order the reinstatement of Ms
Bourne.

The Applicant seeks the following orders—
A Leave be granted for representation of the par-

ties by Legal Practitioners.
B The Trust may not advertise the position of

Venue Manager, Perth Concert Hall, until the
determination of this application.

C Application 1058 of 1994 be heard contem-
poraneously with this Application.

D Under paragraph 1, a declaration that Ms
Bourne has since 1980 been and continues to
be the occupier of the position of Venue Man-
ager, Perth Concert Hall and entitled to those
overtime allowances commensurate with that
position.

E Under paragraph 2 or paragraph 3, Ms Bourne
be transferred into that position of Venue Man-
ager, Perth Concert Hall.

F Any order made as to the reclassification of
the position Venue Manager, Perth Concert
Hall shall not affect any person holding that
position from seeking reclassification of that
position after the date of these orders.

G Any other orders the Commission thinks
proper.”

SUBMISSIONS, ISSUES AND CONCLUSIONS

THE APPLICATIONS
On 29 June 1995, the Arbitrator conducted a conference,

which was said to have been conducted pursuant to s.44 of the
Act, but the dispute was not resolved at that conference. A
further s.44 conference and a s.32 conference were then held.
The matter was still not resolved.

The parties agreed that the two applications be heard together
with the same member of the Commission sitting as
Commissioner and Arbitrator.

Ms Bourne was, at least at the material time, a government
officer. She had commenced employment with the respondent
in the position of Venue Manager, Perth Concert Hall, in or
about 1980. The position was then classified at level 4, but
whilst occupied by Ms Bourne was reclassified as level 5. Ms
Bourne was also paid a commuted overtime allowance in
relation to the position.

On 24 December 1992, (by exhibit S1), Ms Bourne was
informed by the respondent’s General Manager that as of 11
January 1993 she would take up the position of Executive
Assistant (Policy). This was apparently a new position. She
was told that she would report directly to the General Manager
in that position. The position was said in the letter to have
been created at level 5. By the same letter, she was also
informed that the 20 percent commuted overtime currently paid
to her was attached to the position of Venue Manager, Perth
Concert Hall, but did not make up a part of the terms and
conditions under which she was individually employed by the
respondent. Accordingly, any overtime worked in the position
of Executive Assistant (Policy) would be subject to approval
prior to it being worked, she was told in the letter.

The commuted overtime allowance was then reinstated until
14 January 1993 (exhibit S2).

There were then discussions between the respondent and
the appellant which were not resolved.

The appellant then made application to the Arbitrator by
application No PSAC 21 of 1993 (exhibit S4). This application
was dated 30 April 1993. That application was also the subject
of a conference before the Arbitrator, but was discontinued in
February 1994 without being heard and determined. The
particulars to the application read as follows (see page 84
(AB))—

“The Association claims the position of Manager, Perth
Concert Hall, has been advertised (see Attachment A)
contrary to Government policy.
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Circular to Ministers No 4 of 1992 requires that all posi-
tions be advertised in the Public Service Notices in the
first instance (see Attachment B).
Only when it has been established that the skills are not
available within the Public Sector or in accordance with
the prescribed exceptions, can a position be advertised
externally. This has not been proved (see Attachment C).
Circular to Ministers No 4 of 1992 was further enhanced
by the establishment of Circular to Chief Executive Of-
ficers No 7 of 1992, without change (see Attachment D).
The advertising of this position is in breach of
understandings and agreements (in principle) with Gov-
ernment and DOPLAR (see Attachments El, E2 and E3).
The Trust’s ability to advertise this position has occurred
due to the transfer of the substantive occupant against
their will.
This transfer was finalised with little consultation or in-
put from the officer, or the Association.
The position to which the officer was transferred was
newly created in January, 1993. When viewed as a whole,
the salary and conditions of the new position are signifi-
cantly less than those of the former office.
The Association, following a series of meetings, has been
unsuccessful negotiating the officer’s return to their former
substantive position, believing that this transfer is unfair,
harsh and unconscionable. The member further believes
this action to be punitive to address some form of dis-
pleasure on behalf of management.
The Civil Service Association therefore seeks the recom-
mendation of the Commission to achieve—
1. The withdrawal of the advertisement.
2. The return of Ms Naomi Bourne to her former of-

fice, being Manager, Perth Concert Hall.
3. All allowances which would have been received by

Ms Bourne as Manager, Perth Concert Hall, be paid
from the date of vacating that position, by way of
compensation for the harsh treatment and stress
caused to the officer.”

The Arbitrator held (see pages 23-25 (AB)) that the
Arbitrator, pursuant to s.80E(1), s.80E(5) and s.80G of the
Act was empowered to retrospectively remedy a past “action
or thing done”.

The matter of estoppel was argued before the Arbitrator. The
appellant took issue with the 1993 transfer of Ms Bourne, and
the question of the overtime allowance, which were the subject
of discussions between the parties at the conference convened
by the Arbitrator in June 1993.

The respondent then heard nothing from the appellant until
application No PSAC 29 of 1995 commenced in June 1995.
The respondent’s case was, therefore, that because the appellant
did nothing in the period between June 1993 and June 1995,
two years, this caused the respondent to believe that the matters
of a changed employment position and the cessation of the
commuted overtime allowance were not being pursued.
Accordingly, the respondent would suffer detriment if the
respondent were ordered to pay commuted overtime from
January 1995 because the allowance was payable for work
expected to be done, and the respondent had been deprived of
the benefit of that work. Reliance was placed by the Arbitrator
on the Commonwealth of Australia v Verwayen [1990] 170
CLR 394 (HC).

The Arbitrator decided that the respondent was entitled to
conclude that the appellant had abandoned the matter, the
subject of the 1993 application.

The Arbitrator also held that the appellant’s current
application (No PSAC 29 of 1995) revived the 1993 matters
for “litigation”. The Arbitrator also held that there was no
statutory impediment to the application. However, the
Arbitrator went on to hold that the appellant ought to be
estopped from pursuing the matter.

The Arbitrator further held that the appellant’s application,
which revived issues raised by the 1993 application, constituted
an abuse of process because it was an abuse of process that an
application was made for the same intents and purposes as an
earlier application by the same applicant which had been
discontinued (see Stankovski v City of Stirling 73 WAIG 2076.

In the end, no order was made by the Arbitrator as such in
relation to Ms Bourne’s application.

The order appealed against was made by the Arbitrator, C B
Parks, in relation to application No PSAC 29 of 1995, and not
by Commissioner C B Parks in relation to application No 1058
of 1994.

The Arbitrator is, in fact, the Commission, constituted by an
Arbitrator, appointed under Part IIA—Constituent Authorities,
Division 2—Public Service Arbitrator and Appeal Boards of
the Act.

Under s.80E of the Act, an a Arbitrator has exclusive
jurisdiction to enquire into and deal with any industrial matter
relating to a government officer, a group of government officers
or government officers generally.

The provisions of Part II, Division 2, apply to and in relation
to the exercise of jurisdiction of the Commission, constituted
by a Commissioner with any prescribed modifications or any
necessary or appropriate modifications (see s.80G of the Act).

S.26 and s.27 of the Act therefore apply, inter alia.

ISSUES
This matter came before the Commission in unusual

circumstances. Application No PSAC 21 of 1993 was made on
30 April 1993 by the appellant to the Arbitrator (see pages 83-
84 (AB)) seeking a conference under s.44 of the Act, and
naming the respondent to this appeal as respondent. Condensed,
the application complained that Ms Bourne had been transferred
from the office of Venue Manager, Perth Concert Hall, to a
new office at a significantly less salary and conditions, and
that the advertisement seeking to fill a vacancy in her old office
was wrong. The application sought to have the advertisement
withdrawn, her “return” to her old office of Venue Manager,
Perth Concert Hall, and the payment of all allowances which
she would have received had she remained in her old office,
paid by way of compensation for what she had suffered.

That application was discontinued after a conference, as I
have said. It was common ground between the parties that
nothing occurred after the matter was discontinued in February
1994.

Then Ms Bourne lodged application No 1058 of 1994 to the
Commission under s.29(1)(b) of the Act on 28 October 1994.
That application, as I have illustrated, also sought orders
transferring Ms Bourne into the position of Venue Manager,
Perth Concert Hall, effective from 7 October 1994, that is
retrospectively, a declaration that her registration as a
redeployee was invalid, and other orders.

The application dismissed by the Arbitrator made by the
appellant was application No PSAC 29 of 1995 and was made
on 1 June 1995, some 16 months after the discontinuance of
the first application concerned with Ms Bourne’s transfer. That
application recited some of the allegations made in application
No 1058 of 1994, alleged a number of facts, including the
findings of the Vickery Report of March 1994, and alleged the
abolition of the position of Executive Assistant (Policy) in
October 1994 (the position to which Ms Bourne had been
purported to be transferred). The application also sought
declarations that Ms Bourne was the “occupier” of the position
of Venue Manager, Perth Concert Hall, since 1980 and entitled
to overtime allowances commensurate with that position, as
well as seeking an order that she be transferred to the office of
Venue Manager, Perth Concert Hall.

A new and material matter of fact was that the office to which
Ms Bourne was transferred was now alleged to have been
abolished, and that she was alleged to have been registered as
a redeployee. The Arbitrator took into account that there was
originally inaction by the appellant in relation to the 1993
application after the June 1993 conference because it neither
pursued matters directly with the respondent, nor by
conciliation, nor by a hearing or determination by the Arbitrator,
but discontinued it. The appellant did nothing further before
Ms Bourne brought her application, which raised the new issue
of redundancy and redeployment. After that, the appellant’s
application was not filed until seven months (not 12 months)
after that of Ms Bourne.

For those reasons, the Arbitrator held that the respondent
was entitled to conclude that the appellant had “abandoned
the cause” of its 1993 application. The Arbitrator then held
that the “1993 matters” had been revived “for litigation”.
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I must say that reading the first two paragraphs on page 28
(AB) together, I concluded that the Arbitrator had held that,
whilst there was a detriment specifically related to the overtime,
ruled the appellant was estopped from pursuing the application,
No PSAC 29 of 1995, and, more particularly, its subject matter,
something borne out by the order which was made and is now
appealed against.

ESTOPPEL
That brings me to the question of whether the Arbitrator

erred in finding that there was an estoppel. The res judicata
and issue estoppel have been described in a number of cases,
but if I may respectfully say so, have been well described by
King CJ in South Australian Housing Trust v State Government
Insurance Commission 51 SASR 1 at 18 (FC), where His
Honour said—

“The rules of law which regulate the circumstances in
which a party is precluded from asserting facts in a sub-
sequent action by reason of a prior judgment in another
action are to be found in the branch of the law relating to
estoppel by judgment. Where an action has been brought
and judgment has been entered in that action, no other
proceedings can thereafter be maintained on the same
cause of action. This is the rule relating to res judicata or
cause of action estoppel. A party is also precluded from
setting up in subsequent proceedings a state of fact or law
which has been determined in a contrary sense in other
proceedings between the same parties or their privies, see
generally Port of Melbourne Authority v Anshun Pty Ltd
(1981) 147 CLR 589 at 597 per Gibbs CJ, Mason J and
Aickin J. The appellant is not precluded by these rules
from asserting in the present action a different version of
the facts from that found in the other action, the cause of
action and parties to the two actions being different.”

It does not seem to have been in issue that estoppel could
apply in an industrial tribunal. It has been held to be so in
England in Barber v Staffordshire County Council [1996] 2
All ER 748 (CA). It is noteworthy, of course, that issue estoppel
there applied where there had been a determination in a previous
matter, and there was no determination in any previous matter
in these proceedings.

The estoppel which applied was not issue estoppel or res
judicata. That is because there was no judgment and no issue
was decided.

What the Arbitrator found was that there was estoppel by
conduct. The estoppel was held to be based on the
discontinuance of one application, followed by an identical
application after a period of some months when the appellant
did nothing which might have indicated that the claim was
being pursued. Indeed, the appellant had filed a notice of
discontinuance which, at least at that time, indicated that the
claim was not being pursued.

Indeed, as I understood the Arbitrator’s finding, it was
conduct which might have and did lead the respondent to the
conclusion that the application would not be further pursued
by the appellant.

Three elements are required to set up an estoppel and these
are as follows—

(1) The party claiming the estoppel must have adopted
an assumption as the basis of an omission or act (see
Thompson v Palmer [1933] 49 CLR 507 at 547 (HC)
per Dixon J) and Commonwealth of Australia v
Verwayen (HC) (op cit) at page 413 per Mason CJ
and at page 444 per Deane J).

(2) The claimant, upon the basis of the assumption, must
have so acted or abstained from acting that a detri-
ment would be suffered if the person against whom
the estoppel is asserted is afterwards allowed to set
up rights inconsistent with it (see Grundt and Others
v Great Boulder Proprietary Gold Mines Ltd [1937]
59 CLR 641 (HC) per Dixon J at 674 and Common-
wealth of Australia v Verwayen (HC) (op cit) at pages
413 at 444 per Mason CJ and Deane J respectively).

(3) The party against whom the estoppel is alleged must
have played such a part in the adoption of or persist-
ence in the assumption that freedom to act otherwise
than in a manner consistent with it would be unfair
or unjust (see Commonwealth of Australia v

Verwayen (HC) (op cit) at page 444 per Deane J and
Waltons Stores (Interstate) Ltd v Maher and Another
[1987-1988] 164 CLR 387 at 404 (HC) per Mason
CJ and Wilson J).

In Commonwealth of Australia v Verwayen (HC) (op cit) at
page 444, Deane J described an estoppel thus—

“Since an estoppel will not arise unless the party claim-
ing the benefit of it has adopted the assumption as the
basis of action or inaction and thereby placed himself in a
position of significant disadvantage if departure from the
assumption be permitted, the resolution of an issue of
estoppel by conduct will involve an examination of the
relevant belief, actions and position of that party.”

(See, generally, “The Laws of Australia”, Volume 35.6, Part
A, Division 6, and Part B).

A detriment must be established by the party claiming the
estoppel since a claim for estoppel without detriment being
demonstrated will fail (see, for example, Thompson v Palmer
(HC) (op cit) and Hocking and Others v Western Australian
Bank [1909] 9 CLR 738 (HC)).

An estoppel by express or implied representation must be
by words or conduct, must be made by or on behalf of the
person to be estopped, must arise from a representation which
came to the notice of the claimant, must arise from a
representation which must be believed and voluntary, and must
be clear and unambiguous. Further, the representation must be
such that a reasonable person would believe that it was intended
to be acted upon.

The prima facie entitlement to relief based on the assumed
state of affairs which one party is estopped from denying will
be qualified in a case where such relief would exceed what
would be justified by the requirements of conscientious conduct
and would be unjust to the estopped party.

In such a case, relief framed on the basis of the assumed
state of affairs represents the outer limits within which the
relief appropriate to do justice between the parties should be
framed (see per Deane J in Commonwealth of Australia v
Verwayen (HC) (op cit) at page 444).

A central element of the doctrine of estoppel is that there
must be proportionality between the remedy and the detriment
which is its purpose to avoid. In this case, there was a
representation by the filing of a notice of discontinuance and a
further representation alleged to have arise from consequent
inaction and silence. That, at best, could only, together with
the inaction of the respondent, be reasonably understood to be
a representation that no further action would occur. However,
it could not reasonably be understood to be a representation
by conduct express or implied that a new application might be
made if circumstances changed or were alleged to have
changed, as indeed they were alleged to have changed, by
reason of the redundancy or redeployment.

There is a fundamental new ground of allegation (not in No
PSAC 21 of 1993) based on the alleged abolition of the position
of Executive Assistant (Policy) and the alleged registration
for redeployment of Ms Bourne. It could not be covered by
any express or implied representation, nor, in that respect, is it
relevant that an application in relation to the same was made
after the alleged date of redeployment registration, namely 20
October 1994 (see page 23 (AB)). Certainly, application No
PSAC 29 of 1995 was made some eight months after the new
alleged event occurred, and there is an unexplained delay.
However, there was never a representation, at least in evidence,
that no application would be made. In any event, to dismiss
the application is to bring a lack of proportionality to the
detriment, the detriment being that the appellant defend, if it
intends to, the application and the remedy being the deprivation
of the right of the appellant to seek and obtain a remedy for
Ms Bourne. That remedy is out of proportion to the detriment.
As to the relevance of Ms Bourne’s application to that
argument, nothing was said which would detract from that
finding. That assumes that estoppel as a doctrine is available
in these circumstances, and although it was not disputed in
this case, it is something which I am not entirely persuaded is
the case.

NOTICE OF DISCONTINUANCE
The discontinuance of the application alone unconditionally,

as it occurred here, cannot be said to be a bar to a subsequent
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application. Particularly is that so in this jurisdiction which
contains objects such as s.6(b) and s.6(c) of the Act and a
provision such as s.26(1)(a) and s.26(1)(c) of the Act. S.6(b)
and s.6(c) read as follows—

“The principal objects of this Act are —
(a) ...
(b) to encourage, and provide means for, conciliation

with a view to amicable agreement, thereby prevent-
ing and settling industrial disputes;

(c) to provide means for preventing and settling indus-
trial disputes not resolved by amicable agreement,
including threatened, impending and probable indus-
trial disputes, with the maximum of expedition and
the minimum of legal form and technicality;”

I would require to be persuaded that a bald discontinuance
could act as a bar to a further application, and I have not been.

ABUSE OF PROCESS
The Arbitrator found that the application constituted an abuse

of process because the application was made for the same
intents and purposes as an earlier application, and he cited
what Fielding C (as he then was) said in Stankovski v City of
Stirling (op cit).

Even where the specific legal principles of estoppel by record
or judgment do not preclude a party from relitigating issues
which have been decided against parties in other proceedings
most courts have power to prevent that litigation as an abuse
of process (see South Australian Housing Trust v State
Government Insurance Commission (FC) (op cit) per King J
at page 18). Their His Honour said—

“There can be no doubt that, quite apart from any specific
legal rules, a court has power to prevent an abuse of its
processes. This principle is referred to by Lord Diplock
in Hunter v Chief Constable of the West Midlands Police
[1982] AC 529 at 536 as concerning “the inherent power
which any court of justice must possess to prevent mis-
use of its procedure in a way which, although not
consistent with the literal application of its procedural
rules, would nevertheless be manifestly unfair to a party
to litigation before it, or would otherwise bring the ad-
ministration of justice into disrepute among right-thinking
people”. There are a number of instances in the books of
this principle being utilised to prevent a party from
relitigating issues which have been decided against that
party in other proceedings, notwithstanding that such
relitigation was not precluded by the rules relating to
estoppel by judgment.”

This Commission does not have inherent power to prevent
that sort of abuse of process. What it does have is statutory
power under s.27(1)(a) of the Act. Industrial tribunals, too,
including this Commission, have often regarded undue delay
as being a bar to an application (in this Commission under
s.27(1)(a)). It seems to me that it would be a proper exercise
of discretion, having regard to s.26(1)(a) and s.26(1)(c) and
under s.27(1)(a) of the Act to prevent the misuse of the
Commission’s jurisdiction in a way which would be manifestly
unfair to a party to “litigation” before it or would otherwise
bring the administration of justice into disrepute among right
thinking people (see Walton v Gardiner and Others [1993] 67
ALJR 485 (HC) where the High Court applied the dictum of
Lord Diplock in Hunter v Chief Constable of the West Midlands
Police [1982] AC 529 at 536, applied by King CJ in South
Australian Housing Trust v State Government Insurance
Commission (FC) (op cit)).

The application before us in this appeal is not a matter which
has been “relitigated”, it not having in fact been litigated. The
matter never got beyond the unresolved stage at conference.
Application No PSAC 21 of 1993 was not settled at conference,
nor was it heard on the merits. Application No PSAC 29 of
1995 relates, inter alia, to a significantly different allegation,
namely the alleged redundancy of Ms Bourne. The dismissal
of the claim, undetermined, might have a significantly unjust
effect on the appellant’s member. There is no evidence, apart
from the obvious fact that the respondent is required to involve
itself in s.44 proceedings, that injustice will be suffered by the
respondent. The time elapsed from the date of the significant
occurrence, namely the alleged redundancy, to the lodging of
the appellant’s application is not sufficient, in the circumstances

of this case, to justify an order under s.26(1)(a) of the Act, and
as a matter of law, in puro, the dismissal of the appellant’s
claim. Insofar as the order might be said to be a discretionary
order, I find that the Commission’s discretion miscarried. I
would substitute my own decision or finding as I have said the
findings above ought to be. The decision was wrong in law for
the reasons which I have mentioned.

This is a dispute which remains unresolved. Provided that it
is now expeditiously disposed of, I can see no abuse of process
and no other reason in the public interest or otherwise why it
should be dismissed under s.27 of the Act. Indeed, given the
new and unresolved allegations, it should be now proceeded
with expeditiously (and the applicant has a responsibility to
do so) so as to ensure that the matter is properly dealt with.
This is particularly the case given s.6(b) and s.6(c) of the Act.

However, having regard to s.26(1)(a) and s.26(1)(c) of the
Act, I am of opinion that there was no abuse of process. There
is no need therefore for me to determine whether there was a
breach of s.26(3) or a denial of natural justice. In any event, in
my opinion, this was a matter sufficiently raised by the answer
at first instance related to the question of estoppel so as to put
the appellant on notice that the question of abuse of process
was a matter to be taken into account. I do not think that it was
necessary, having regard to Pantorno v R [1989] 166 CLR 466
(HC) that the Commission go further.

S.33 OF THE ACT
It was submitted that in relying on evidence from the bar

table, the Arbitrator had erred. It was submitted that the error
had occurred because the Arbitrator had received evidence
neither under oath nor affirmation, and that in doing so the
Arbitrator had acted in breach of s.33(1)(e) of the Act.
S.33(1)(e) provides that, with respect to evidence in
proceedings before the Commission—

“(e) the Commission shall take evidence on oath or affir-
mation.”

There is a mandatory requirement because of the use of the
word “shall”.

What is submitted on behalf of the appellant is that the
Arbitrator cannot take cognisance of evidence which is not on
oath or affirmation. However, s.33 of the Act should be
construed in the context of the whole of the Act and having
regard to its objects.

S.6(c) of the Act is relevant. That provision reads—
“The principal objects of this Act are —
...
(c) to provide means for preventing and settling indus-

trial disputes not resolved by amicable agreement,
including threatened, impending and probable indus-
trial disputes, with the maximum of expedition and
the minimum of legal form and technicality;” (my
underlining)

S.26(1)(a) and (b) of the Act read as follows—
“(1) In the exercise of its jurisdiction under this Act the

Commission —
(a) shall act according to equity, good conscience,

and the substantial merits of the case without
regard to technicalities or legal forms;

(b) shall not be bound by any rules of evidence,
but may inform itself on any matter in such a
way as it thinks just;”

S.27(1) of the Act reads as follows—
“(1) Except as otherwise provided in this Act, the Com-

mission may, in relation to any matter before it —
...

(b) take evidence on oath or affirmation;
...

(i) refer any matter to an expert and accept his
report as evidence;

...”
Thus, one of the principal objects of the Act is to provide a

means for preventing and settling industrial disputes with the
minimum of legal form and technicality. Such an object does
not sit well with a requirement that all evidence must be on
oath or affirmation.
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S.26(1)(a) of the Act requires the Commission (Arbitrator),
mandatorily, to act according to equity, good conscience and
the substantial merits of the case without regard to technicalities
or legal forms. S.26(1)(a) is in accord with s.6(c) of the Act.

More cogently, however, the Commission (Arbitrator) is not
bound by the rules of evidence and may clearly inform itself on
any matter in such a way as it thinks just. It may therefore need
not rely on evidence on oath or affirmation at all. That certainly
envisages evidence from the bar table, or a fact conceded by the
parties as being a fact, or agreed fact, inter alia.

In addition, s.27(1)(b) of the Act empowers but does not
require the Commission (Arbitrator) to take evidence on oath
or affirmation. It does not require it to because the word “may”
is used purely in an enabling sense. It is not mandatory.

It is noteworthy, too, that by s.27(1)(i) of the Act, evidence
not on oath may be used that is the report of an expert to whom
the Commission (Arbitrator) has referred a matter.

S.33(1)(e) of the Act is couched in mandatory terms.
S.27(1)(b) of the Act is not. Accordingly, s.33(1)(e) must be
read in the light of the whole of the Act, including all of those
provisions to which I have referred.

In my opinion, s.33(1)(e) can only make sense if it is read as
requiring that all evidence from witnesses in proceedings before
the Commission (Arbitrator) should be on oath or affirmation.
To read it otherwise would put the section in conflict with
s.26(1)(a) and s.26(1)(b) of the Act. To read it otherwise would
also exclude evidence from the bar table, evidence of
inspections, or evidence by way of conceded facts or points.

I also refer to R v Commonwealth Conciliation and
Arbitration Commission and Others; ex parte Melbourne and
Metropolitan Tramways Board [1965] 113 CLR 228 (HC)
where the High Court held—

“... that the Commissioner was entitled to act on the as-
sertion of advocates without hearing other evidence; but
if the assertions were challenged, it would at least be im-
prudent on the part of the Commissioner not to examine
the matter further.”

For those reasons, it is clear that it was open to the Arbitrator
to hear evidence other than on oath or affirmation and to act
on that evidence (see R v Commonwealth Conciliation and
Arbitration Commission and Others; ex parte Melbourne and
Metropolitan Tramways Board (HC) (op cit)) where it did not
come from witnesses before the Commission.

There was an argument not specifically directed to the
grounds of appeal, or perhaps it was a matter of observation.
That is that the decision of the Arbitrator does not prevent a
claim for a prospective transfer. I do not read it as so doing,
but the whole order is appealed against and if the appeal is
successful would fall.

Insofar as the decision was discretionary, the exercise of
discretion miscarried as the principles in House v The King
[1936] 55 CLR 499 (HC) prescribe. I would substitute my
own discretion for the reasons and based on the facts and
considerations referred to by me above, insofar as it might be
necessary to do so. Insofar as it was not discretionary, the
Arbitrator erred in the manner to which I have referred above.

For the reasons which I have set out above, in my opinion,
the Arbitrator erred in dismissing the application or portion of
it. I would uphold the appeal and quash the decision. That
would mean that the Arbitrator can now proceed to hear and
determine application No PSAC 29 of 1995.

CHIEF COMMISSIONER W S COLEMAN: I have had
the benefit of reading the draft of the Hon President’s reasons
for decision. I agree with those reasons and with the orders
proposed.

COMMISSIONER R N GEORGE: I have had the
opportunity of reading the Reasons for Decision of His Honour
the President in draft form. I agree for the reasons set out therein
that the appeal be upheld and the decision at first instance be
quashed and have nothing to add.

THE PRESIDENT: For those reasons, the appeal is upheld
and the decision of the Arbitrator made on 29 November 1996
in application No PSAC 29 of 1995 is hereby quashed.

Order accordingly
Appearances: Mr R F Halford (of Counsel), by leave, on

behalf of the appellant.

Ms J H Smith (of Counsel), by leave, on behalf of the
respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association Incorporated
Appellant

and

Perth Theatre Trust
Respondent.

No 1847 of 1996.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY

CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER R N GEORGE.

7 April 1997.
Order.

This matter having come on for hearing before the Full Bench
on the 18th day of February 1997, and having heard Mr R F
Halford (of Counsel), by leave, on behalf of the appellant and
Ms J H Smith (of Counsel), by leave, on behalf of the
respondent, and the Full Bench having reserved its decision
on the matter, and reasons for decision being delivered on the
7th day of April 1997 wherein it was found that the appeal
should be upheld, it is this day, the 7th day of April 1997,
ordered and directed as follows—

(1) THAT appeal No 1847 of 1996 be and is hereby up-
held and the decision of the Public Service Arbitrator
made on the 29th day of November 1996 in applica-
tion No PSAC 29 of 1995 be and is hereby quashed.

(2) THAT leave be and is hereby granted to the appel-
lant herein to amend the grounds of appeal in the
terms of the document headed “SCHEDULE PRO-
POSED AMENDED GROUNDS OF APPEAL”.

(3) THAT time be and is hereby extended for the appel-
lant herein to lodge and serve appeal books, to and
including the 17th day of January 1997.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Katharina Yanyan Deng
Appellant

and

Sin-Aus-Bel Pty Ltd t/a The Ascot Inn
Respondent.

No 1702 of 1996.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY

COMMISSIONER J F GREGOR
COMMISSIONER C B PARKS.

8 April 1997.
Reasons for Decision.

THE PRESIDENT: This is an appeal against the decision of
the Commission, constituted by Commissioner R H Gifford,
given on 8 November 1996 in application No 991 of 1995.

By the decision appealed against, the Commission at first
instance dismissed an application by which the appellant,
Katharina Yanyan Deng, alleged that she had been dismissed
from the employ of the respondent unfairly, and dismissed her
claim, by that application, for compensation. However, by the
decision, the Commission did order that an amount of $131.53
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contractual benefits which the Commission found had been
denied to the appellant be paid to her.

GROUNDS OF APPEAL
That decision is now appealed against on the following

grounds—
“1. The dismissal of the Appellant was wrongful be-

cause—
(i) On 10 August 1995 the managing director for

the Respondent, Mrs Cecilia Wee, provided
the Appellant with a letter advising the Appel-
lant that certain duties (“the duties”) were not
being performed;

(ii) Mrs Wee for the Respondent indicated that a
review would be conducted of the Appellant’s
performance of the duties at the end of a two
week period (“the review period”);

(iii) The Appellant was performing the duties re-
quested of her by the Respondent within the
review period;

(iv) No review of the performance of the duties
was conducted by the Respondent; and

(v) The Appellant was dismissed regardless of
whether the said duties were performed and
the level of the performance of the duties.

 2. The Commission erred in law and in fact in conclud-
ing that the delivery of a letter of reply from the
Appellant to Mrs Wee was a sufficient basis to jus-
tify the failure of Mrs Wee to conduct a review.

PARTICULARS
(i) It is a requirement of procedural fairness that

an employee be given sufficiently detailed in-
formation about allegations against them and
that the employee be given an adequate op-
portunity to refute those allegations.

(ii) The letter from the Appellant replying to the
letter of Mrs Wee provided to the Appellant
on 10 August 1995, states the Appellant’s un-
derstanding of the employment agreement but
does not state that the Appellant had refused
or would refuse to perform any duty requested
of her by the Respondent.

(iii) The Appellant did perform the duties requested
of her in the review period.

(iv) There was a failure by the Respondent to in-
vestigate and review the performance of the
Appellant in the review period.

 3. The Commission erred in failing to recognise or have
regard for or proper regard to the performance by
the Appellant of the duties requested of her by the
Respondent in the review period.

 4. The process of dismissal denied the Appellant pro-
cedural fairness in that—

(i) The decision to dismiss the Appellant was
made on the basis of the Appellant furnishing
a letter of reply to a letter of the Respondent
criticising the Appellant concerning the non
performance of certain duties;

(ii) The Respondent did not advise the Appellant
of the reason for dismissal; and

(iii) The Respondent failed to investigate whether
the Appellant had performed the requested
duties and failed to conduct a review.

 5. The Commission erred in law and in fact in failing
to have regard or have proper regard to the follow-
ing considerations—

(i) The personal circumstances of the Appellant
at the time of the dismissal, in particular, the
difficulty of the Appellant in obtaining alter-
native employment while pregnant;

(ii) The impact of the dismissal on the Appellant;
(iii) The inadequacy of the payment in lieu of no-

tice; and
(iv) The failure of the Respondent to provide su-

pervision by a charted (sic) accountant as

indicated in the job advertisement for the po-
sition.

 6. The Commission erred in concluding that the Ap-
pellant had a lack of commitment to performing the
task of data entry to the Ezi Accounting computer
system by failing to have regard, or failing to have
proper regard to the facts that—

(i) The Appellant was expected to perform cer-
tain duties not performed by previous
accountants at the Ascot Inn and that she was
required to perform all her duties in less time,
namely in one less day per working week;

(ii) The Appellant was assigned additional manual
duties to previous accountants at the Ascot Inn
and that further manual duties were assigned
to the Appellant at the meeting on 29 June
1995;

(iii) Mrs Wee instructed the Appellant, just prior
to leaving for Singapore, to maintain respon-
sibility for the manual debtors ledger and cash
book rather than pass those duties on to other
staff as was agreed at the meeting on 29 June
1995;

(iii) (sic) Abraham Bahbah first provided instruction
in Ezi Accounting data entry on 5 July 1995 and
only provided 15 minutes instruction;

(iv) Paul Wee failed to complete data entry to Ezi
Accounting for June debtors and creditors, and
carry the balances forward into the new finan-
cial year;

(v) That following a redistribution of manual du-
ties on 10 August 1995, the duty of data entry
to the Ezi Accounting computer system was
adequately performed by the Appellant.

 7. The Commission erred in fact in finding that Paul Wee
stated that he was told by the Appellant that she did
not want to do the Ezi Accounting work. Paul Wee
stated in evidence he was told by Mrs Wee that the
Appellant did not want to do the Ezi Accounting work.

 8. The Commission erred in fact in finding that the
Appellant denied that the audit of the 1994/1995 cash
book was not performed according to standard prac-
tice. The Appellant admitted the audit was not
performed according to standard practice and stated
in her evidence that she performed the audit of the
1994/1995 cash book in such a way as to provide the
information that Mrs Wee wanted. Mrs Wee gave
evidence as to the information that she wanted from
the Appellant in the performance of this task.

 9. The Commission erred in fact in finding that the
Appellant had said that Mr Hall would take respon-
sibility for the creditors ledger from her and Bessy
would take responsibility for the debtors ledger from
her after the meeting on 29 June 1995. The Appel-
lant stated in her evidence that Mr John Hall was to
take responsibility for the manual debtors ledger af-
ter the Appellant had established the ledger, that
Bessy was to take responsibility for the manual credi-
tors ledger after the Appellant had established the
ledger and that Mr Hall and Bessy would share re-
sponsibility for entering data to the manual cash book.

10. The Commission erred in failing to regard or have
proper regard to the inconsistencies between Mrs
Wee’s evidence before the Commission and a tape
recording of a meeting on 10 August 1995 in assess-
ing the relative credibility of Mrs Wee and the
Appellant.

11. The Commission erred in fact in ordering that un-
derpaid wages of $131.53 be paid when the amount
underpaid and the amount claimed was $151.63.

THE APPELLANT SEEKS THE FOLLOWING ORDERS;
 1. A declaration that the Appellant was unfairly dis-

missed by the Respondent.
 2. An order that the Respondent pay the Appellant the

sum of $7,308.35 as compensation for the unfair dis-
missal.
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 3. An order that the Respondent pay $20.10 additional
to the sum directed by the Commission to be paid in
consideration of underpaid wages.”

BACKGROUND
At all material times, the respondent was the proprietor of

The Ascot Inn, a motel.
Ms Deng herself gave evidence.
Ms Deng commenced employment as a graduate accountant

at The Ascot Inn on 15 May 1995. She had applied for that
position in response to an advertisement (exhibit R1), which
was in the following terms—

“Graduate Accountant for all aspects of hotel accounts
including eventually to prepare monthly financial reports.
Will be working under supervision of Chartered Account-
ant. Career Opportunity.”

It is interesting to note that computer experience was said in
the advertisement to be not essential.

There was an initial interview conducted by the former
graduate accountant, and her immediate predecessor, Mr
Andrew Lim. Later the managing director of the respondent,
Mrs Cecilia Wee, together with a financial consultant, Mr Paul
Wee Dim Seng (hereinafter referred to as “Mr Paul Wee”),
who at an earlier time had been employed by the respondent
as a graduate accountant, interviewed Ms Deng. (Mr Paul Wee
gave evidence that he was no relation of Mrs Wee).

There was a substantial amount of conflict between the
evidence of the witnesses for the respondent and the evidence
of the appellant, Ms Deng.

There was evidence given on behalf of the appellant
(applicant at first instance) by Mr Andrew Lim, Ms Mary Davis,
the executive officer of Kidsafe WA based at Princess Margaret
Hospital, Mr George Tan, formerly a fellow employee of Ms
Deng with the respondent, Ms Norma Marylin Burgess, a
former co-employee, and Mr John Edward Hall, formerly an
employee of the respondent.

There was evidence given on behalf of the respondent by
Mrs Cecilia Wee, Mr Paul Wee, Mr Abraham Shoukle Bahbah,
and Mr Rave Ravendran, chartered accountant.

Ms Deng’s evidence was that she was not told the details of
her duties. The evidence of Mrs Wee and Mr Paul Wee was
that Mr Paul Wee explained her duties to her, and these were
maintaining creditors, cash book, data inputting into computer,
payroll debtors, cash counting and general duties.

A salary of $20,000 was agreed upon, and it was the evidence
of Ms Deng that she was engaged on the basis of a four day
week, but to work an additional half day on Saturday, in order to
be taught by Mr Paul Wee to operate the Ezi Accounting computer
program, which was expected to be completed over three such
Saturdays. Mrs Wee and Mr Paul Wee gave evidence that she
was engaged on the basis of a four and a half day week, including
half a day on Saturday, for the purpose of seeing Mr Paul Wee,
who was to be her supervisor, and who usually attended the hotel
on a Saturday. (He was an outside adviser of Mrs Wee). At no
time was Ms Deng supervised by a chartered accountant. Mr
Paul Wee was responsible for overseeing her work. He was critical
of her work. Hall Chadwick, chartered accountants, were the
respondent’s firm of chartered accountants. Mr Ravendran was
the chartered accountant concerned. He was, in evidence, critical
of the standard of Ms Deng’s work.

Mrs Wee and Mr Paul Wee also gave evidence that Ms Deng
was engaged on a trial basis, but Ms Deng denied that such
was the basis of her engagement.

Ms Deng was introduced to her role by Mr Lim, who
conducted this introduction over a period of about four days.
He furnished Ms Deng with a copy of a list of his duties (exhibit
J1). Reconciliation work, on Mr Lim’s evidence, was not part
of the graduate accountant role.

On 22 May 1995, Ms Deng was requested by Mrs Wee to
carry out a reconciliation of the cash book for 1994-1995, as
the balance was incorrect. Ms Deng described it as an audit.
Ms Deng’s evidence was that she explained to Mrs Wee that
she would need a considerable amount of time in which to
carry that out, and that Mrs Wee had said to do overtime to get
the job fixed. Mrs Wee denied making any reference to
overtime. Ms Deng, in evidence, said that she had to carry out
a number of duties.

On 28 May 1995, Ms Deng said she was requested to take
over the full function of creditors maintenance.

By 3 June 1995, no data inputting into the Ezi Accounting
program was being carried out by Ms Deng. Mr Paul Wee
agreed on that date to take that task over and to do so until the
end of June 1995. Ms Deng was to take it over on 1 July 1995.

Ms Deng worked no more Saturdays beyond 3 June 1995.
Mrs Wee said that she confronted her over that fact, but was
reassured that the work required to be done would be done.

On 26 June 1995, there was, according to the evidence of
Mr Paul Wee and Mrs Wee, a meeting involving Ms Deng,
Mrs Wee and Mr Paul Wee, at which Mrs Wee said she was
not satisfied that Ms Deng’s work was being done, including
the food and function reports, and that Ms Deng needed to
improve, according to the evidence of Mrs Wee. This was
confirmed by Mr Paul Wee. However, Ms Deng had no
recollection of that meeting, and there is no reference to it in
her diary.

On 29 June 1995, a further meeting occurred. Present were
Mrs Wee, Ms Deng and Mr Paul Wee. Mr Paul Wee said that
Ms Deng was resisting taking responsibility for putting data
into the Ezi Accounting system and there was still no food or
function report. Ms Deng said it was agreed that Mr Bahbah,
an accounting consultant (and the deviser of and supplier of
the system), would provide training for her in the Ezi
Accounting system, and, further, that Mr John Hall, an
employee, would take responsibility for the creditors ledger,
and another employee, Ms Bessy Corleone, for the debtors
ledger. Later, according to her, but denied by Mrs Wee, this
decision was reversed by Mrs Wee. In any event, the meeting
occurred because Mrs Wee was dissatisfied with the way Ms
Deng was doing her work and told her so.

About this time, Ms Deng completed her reconciliation of
the cash book.

Ms Deng was to commence putting data into the Ezi
Accounting system during the second week in July 1995. Mrs
Wee was scheduled to leave for Singapore on 11 July 1995,
and due to return on 4 August 1995. However, she told Ms
Deng, according to her evidence, that Ms Deng needed to
ensure that the July 1995 creditors and debtors were up-to-
date and inputted into the Ezi Accounting system.

Mr Bahbah, in evidence, confirmed that Mrs Wee, before
leaving for Singapore, had told Ms Deng that the inputting of
creditors and debtors into the computer were her first priority.
Mr Bahbah said that he found a variety of errors which had
been made by Ms Deng, that he found it necessary to refer
back to the original invoices and that the standard of Ms Deng’s
work in this respect had been poor. Mr Bahbah gave evidence
that he had been an accountant for 18 years. He supplied the
Ezi Accounting program to the respondent, and, indeed, devised
it. He was, however, critical of the standard of Ms Deng’s
work, in evidence.

On 15 July 1995, according to Mr Paul Wee, he noted that
there was no data being put into the Ezi Accounting system,
and he faxed Mrs Wee in Singapore to that effect.

On 18 July 1995, Mrs Wee faxed Ms Deng requesting her to
investigate a number of accounting matters. Ms Deng
responded to these matters. She also confirmed that no inputting
of data into Ezi Accounting had been carried out. Later that
week, cheques requiring signatures were urgently sent to Mrs
Wee to arrange for payment of creditors.

During the following week, there were a series of faxes
between Mrs Wee and Ms Deng relating to a range of matters,
in terms which were correctly described by the Commission
at first instance as more and more acrimonious. One set of
faxes related to the paying of an insurance premium on property
which was sold.

On 27 July 1995, a six page fax was forwarded by Ms Deng
to Mrs Wee, answering a series of questions, but setting out
her position about the various duties she was involved with.
That fax contained remarks critical of Mrs Wee.

On 4 August 1995, Mrs Wee returned from Singapore and
discovered that Ms Deng’s accounts were not in a satisfactory
state. Mr Bahbah reported to her that the debtors accounts were
finished, but that the creditors were not. His evidence was that
Mrs Wee was very upset. Mrs Wee said that she received all
sorts of excuses from Ms Deng.
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On 10 August 1995, having considered the matter, Mrs Wee
handed Ms Deng a letter which outlined the “specific job
requirements” which had not been complied with. I reproduce
that letter (exhibit R3) hereunder—

“Dear Katharina
I am concerned that you are not performing all the duties
that are required of your position as the Accountant at
Ascot Inn.
As per our interview (please see attached statement), I
outlined your specific job requirements. I feel that the
following areas are not being complied with—

* It was agreed that you work four full days and one
half day at Ascot Inn. At present you are working
four full days only. It was agreed that you work a
half day on Saturday with Paul Wee in order for fig-
ures to be available for Paul to complete monthly
accounting reports.

* It was agreed that you maintain the day to day ac-
counting work of Ascot Inn. These duties include
the following—

1. Maintain full control of our Accounting Sys-
tem “Ezi Accounting”.

2. Maintain a hand written Cash Book for Ascot
Inn.

3. Maintain Debtors and Creditors Ledger.
4. Produce monthly reports from “Ezi Account-

ing”.
5. Produce the Food Report and Function Report.
6. Supervise Accounting Staff and day to day

accounting functions.
As at 5th August 1995, some of the above requirements
were not complied with. These were as follows—
1. Food report not up to date. The latest food report

was week ending 2 July 1995.
2. Function Report not up to date. The latest Function

Report was week ending 21 May 1995.
3. No data entry in “Ezi Accounting” for the entire

month of July.
4. July Cash Book, Debtors, Creditors, General Ledger

entries not entered into Ezi Accounting.
5. No Bank Reconciliation for July.

In alerting you to the above issues we hope that you will
know what is expected of you and we can arrange a work
environment that all will be happy in. If you know what
is expected of you, you will know exactly what you are
doing and I will be able to see what you are capable of.
I will review the implementation of the above in two weeks
time. If there is still a degree of non compliance with
your duties then consideration will be given to your suit-
ability to the position.
Yours faithfully
CECILIA WEE”

This was followed by a meeting on 10 August 1995 between
Mrs Wee, Ms Deng and Mr Hall to discuss Mrs Wee’s letter.
The meeting was tape recorded, with Mrs Wee’s permission,
and the tape was heard and tendered in the proceedings at first
instance (exhibit R10). The meeting involved some heatedness
and accusations and counter-accusations. Significantly, Mrs
Wee called Ms Deng a liar on two occasions and also called
her twisted. Ms Deng accused Mrs Wee of defaming her and
harassing her. The meeting concluded with Mrs Wee repeating
what she said in her letter, namely that she would review Ms
Deng’s position in two weeks and if she did not measure up
she would dismiss her.

In her evidence, Ms Deng said that the data entries into Ezi
Accounting had not been completed because she had not by
then received the balance carried forward and she had been
maintaining the manual debtors and creditors ledgers.

She re-commenced the data entry into Ezi Accounting on 15
August 1995, and then proceeded on two days sick leave, as a
result of a stress condition.

On 21 August 1995, she presented to Mrs Wee her written
response, in the form of a six page letter dated 20 August 1995
(exhibit R5), to Mrs Wee’s letter of 10 August 1995. In that

letter, she denied accusations made against her and accused
Mrs Wee of seriously harassing her since she received the letter
of 10 August 1995 and of having no genuine intention of
achieving a happy work environment. She also accused Mrs
Wee of making a defamatory statement about her at the meeting
of 10 August 1995 and sought a written apology. Mrs Wee, in
evidence, denied that she had harassed Ms Deng, denied
criticising her because of her ethnicity, denied reducing her
pay to harass her, and denied suggesting that Ms Deng when
she was pregnant have an abortion.

Mrs Wee’s evidence was that upon receiving the letter (which
was probably received on 22 August 1995), she realised that
Ms Deng was not going to improve, but that she was simply
going to argue and create problems and concluded that it would
be impossible for her to work with Ms Deng. To put it briefly,
in paraphrase, she said that she had had enough. She then
decided to terminate Ms Deng’s employment.

Mrs Wee prepared and signed the letter which purported to
effect the termination of Ms Deng’s employment and was dated
24 August 1995. The letter advised of Ms Deng’s immediate
termination, with the payment of one week’s pay in lieu of
notice. Mrs Wee arranged for the letter to be delivered to Ms
Deng by Mr Hall, who, in fact, suggested that he deliver it.

There appears to have been no further discussion about the
matter between Mrs Wee and Ms Deng, or between Ms Deng
and anyone acting on Mrs Wee’s behalf, after the letter of 10
August 1995. Indeed, there was no review of the
implementation of the requirements contained in Mrs Wee’s
letter. It was Ms Deng’s evidence that she had brought what
she was required to do up-to-date. The creditors data she had
only made a few entries in, but that would only take less than
a day to complete. Mr Bahbah confirmed this, but confirmed
that the debtors entries had been brought up-to-date. He did
confirm in evidence that she had completed what she had done
in accordance with his instructions.

FINDINGS OF THE COMMISSION AT FIRST
INSTANCE

The Commission at first instance made a number of findings
and reached a number of conclusions which I summarise
hereunder—

(1) That Ms Deng was engaged on a four and a half day
week, including half a day on Saturday in order to
“interface” with her supervisor, Mr Paul Wee.

(2) That the employment was not for a trial period.
(3) That Ms Deng was required to perform the follow-

ing duties—
(a) Cash counting and verification, cash book

maintenance, data entry into Ezi Accounting,
support to creditors maintenance (carried out
by another employee, Ms Tenouja), food re-
port and function reports, together with
assisting in payroll. These were the initial du-
ties and were carried out on a daily basis.

(b) That because of the need for Ms Deng to be
trained in the Ezi Accounting system, she did
not commence to carry out the inputting ac-
tivity into that system, and Mr Paul Wee took
over this activity at least until the beginning
of July 1995.

(c) Because of this reduced workload, Mrs Wee
decided to propose to Ms Deng that she carry
out the cash book reconciliation task.

(d) Ms Deng did carry out some of the cash book
reconciliation outside of her usual hours of
work, but this was not necessary, having re-
gard to the reasonable demands of the
position.

(e) The reconciliation of the cash book took five
to six weeks, but was not concluded on 14 June
1995.

(4) The Commission formed the conclusion that Ms
Deng’s task in reconciling the cash book was carried
out unsatisfactorily. In so concluding, the Commis-
sion did not attribute any excuse for the position that
some of it had to be carried out in hours excess to the
normal hours.
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(5) The Commission accepted that a meeting took place
in late June 1995 where Ms Deng was mainly told
that she was not getting her work done and needed
to improve.

(6) A second meeting occurred also.
(7) By the end of June 1995, Ms Deng had been told, in

a formal setting, by her employer, that there were
concerns over aspects of her commitment and per-
formance.

(8) That prior to Mrs Wee leaving for Singapore on 11
July 1995, she told Ms Deng that she needed to en-
sure that the July creditors and debtors were
up-to-date and inputted into Ezi Accounting.

(9) In the end, Ms Deng, from late June 1995, was aware
of Mrs Wee’s concern over her lack of commitment
to the Ezi Accounting system, but did not properly
comply with an express instruction to give the in-
putting work into Ezi Accounting first priority.

(10) The Commission had difficulty in accepting her ex-
planation as to why the direction was not carried out,
to the full, particular since Mr Bahbah was there to
assist her.

(11) That such direction was not carried out to the full
caused the Commission to conclude that Ms Deng’s
performance was less than satisfactory and was symp-
tomatic of a lack of commitment to the process.

(12) The task of completing the function report was not
completed at all.

(13) Ms Deng knew exactly where she stood because the
letter of 10 August 1995 referred to a review in two
weeks as to whether there had been compliance with
the requirement that the nominated tasks be per-
formed. The Commission also accepted that in the
event of a degree of non-compliance being found,
consideration would be given to her “suitability to
the position”.

(14) The Commission found that, in the interview that
was consequent upon the delivery of the letter and
also on 10 August 1995, Mrs Wee made the position
even clearer when she said to Ms Deng that if she
did not measure up Mrs Wee would dismiss her.

(15) The review spoken of 11 days earlier was not, in a
formal sense, instituted and this was seen by Ms Deng
to be procedurally unfair.

(16) The letter of 20 August 1995 was a continuation of
the trend which was a reflection of an absence of
commitment to succeed at the task.

(17) The Commission was prepared to accept the assess-
ment by Mrs Wee, following her receipt of the letter
of 20 August 1995, that it was not possible for both
to work with each other.

(18) That although Mrs Wee bore some responsibility for
that outcome, it did not mean that the process was
unfair or that Ms Deng was harassed by Mrs Wee.

(19) By 10 August 1995, having regard to the recorded
tape of the interview, there was a breakdown in the
relationship between the two and at an advanced
stage, so that the final outcome was inevitable.

(20) The Commission was satisfied that there was a valid
reason for the dismissal of Ms Deng connected to
capacity, and that therefore there was no unfairness
in the dismissal.

(21) As to the review which the respondent had undertaken
would take place following the letter of 10 August 1995,
it did not take place. However, the Commission was
not prepared to attribute unfairness to this because of
that which “interceded” (sic) in the process, namely
Ms Deng’s letter of 20 August 1995.

(22) Mrs Wee’s response to the explanation contained in
the letter of 20 August 1995, namely that she viewed
Ms Deng as still wanting to argue about the issue,
was a reasonable response, in the Commission’s view,
especially bearing in mind the context, namely that
Mrs Wee had given express instructions to Ms Deng,
prior to leaving for Singapore, to give first priority
to putting data into the Ezi Accounting system.

(23) In this explanation, Ms Deng, as in a number of oth-
ers, gave no sign of demonstrating a preparedness to
commit herself to get the job done, let alone prop-
erly done.

(24) That preparedness, in the case of the Ezi Account-
ing, was, in the Commission’s view, absent from the
beginning of Ms Deng’s engagement until the date
she wrote the letter of 20 August 1995.

(25) There was therefore no unfairness in the process of
Mrs Wee choosing to not proceed with the review
she originally proposed, in light of the receipt of Ms
Deng’s letter.

ISSUES AND CONCLUSIONS
There are a number of authorities and principles which are

relevant. The case of Devries and Another v Australian National
Railways Commission and Another [1992-1993] 177 CLR 472
at 479 (HC) is in point.

In Devries and Another v Australian National Railways
Commission and Another (HC) (op cit), it was held by Brennan,
Gaudron and McHugh JJ that a finding of fact by a trial judge
based on the credibility of a witness is not to be set aside
because an appellate court thinks that the probabilities of the
case are against—even strongly against—that finding. If the
finding depends to any substantial degree on the credibility of
the witness, the finding must stand, unless it can be shown
that the judge has failed to use or has palpably misused his
advantage, or has acted on evidence which was inconsistent
with facts incontrovertibly established by the evidence, or
which was glaringly improbable. I do not think, however, that
the principle laid down there contradicts what was said in
Warren v Coombes and Another [1978-1979] 142 CLR 531
(HC) where it was said that in general on an appeal by way of
re-hearing from a judge sitting without a jury an appellate court
is in as good a position as the trial judge to decide on the
proper inference to be drawn from facts which are undisputed
or which, having been disputed, are established by the findings
of the trial judge. In deciding what is the proper inference to
be drawn, the appellate court will give respect and weight to
the conclusion of the trial judge, but once having reached its
own conclusion will not shrink from giving effect to it.

The decision at first instance was a discretionary decision.
It is for the appellant to establish, in accordance with House v
The King [1936] 55 CLR 499 (HC) and the principles set out
therein, that the discretion of the Commission miscarried.

The Full Bench may not substitute its decision for the decision
of the Commission at first instance unless it is established that
the discretion of the Commission miscarried at first instance
according to the principles in House v The King (HC) (op cit).

The decision in this matter was that the dismissal was not
unfair. The decision may be substantively unfair or procedurally
unfair or both.

In Shire of Esperance v Mouritz 71 WAIG 891 (IAC),
Kennedy J laid down the following principle relating to the
weight to be given to procedural unfairness in this jurisdiction
(see page 895)—

“In my opinion, any breach of the rules of natural justice
was a relevant circumstance in the determination of the
critical question as to whether the dismissal was harsh or
unjust. Whether an employer, in bringing about a dis-
missal, adopted procedures which were fair to the
employee is an element in determining whether the dis-
missal was harsh or unjust see “The Law of Employment,
Macken, McCarry & Sappideen, 3rd ed, 277-278, and
the authorities there cited. In some cases, this can be a
most important circumstance. But in a case such as the
present, no question of the invalidity of a decision, as
such, falls for determination. The case does not turn sim-
ply upon the respective legal rights of the parties.”

In this jurisdiction, as in all others, it is the overriding concept
of fairness that governs the exercise of the Commission’s
powers. The classic statement of fairness is that of Sheldon J
of the former New South Wales Industrial Commission in In
re Loty and Holloway v AWU (1971) AR 95 at 99, adopted in
Miles and Others t/a Undercliffe Nursing Home v FMWU 65
WAIG 385 (IAC) as follows (see page 386)—

“The jurisdiction has been variously stated: in re Loty
and Holloway v. Australian Workers’ Union (1971) A.R.
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95 at 99 Sheldon J. said that even though in the dismissal
be it summary or on notice, the employer has not exceeded
his common law and/or award rights, the Court was enti-
tled to enquire as to whether the employee had received
“less than a fair deal”. He also approved what had been
said in an earlier case whether there had been “a fair go
all round”. In a later case Metropolitan Meat Industry
Board v. Australian Meat Industry Employees’ Union
(New South Wales Branch) (1973) A.R. 231 at 233 Watson
J. thought that even if there are grounds for terminating
the contract of employment it was still open to the tribu-
nal to examine the severity or otherwise of the step of
dismissal.”

The appellant, in her grounds of appeal and through the
submissions of her counsel, made a number of complaints of
error in relation to the decision. In addition, there were
submissions in response by Mr Jones on behalf of the
respondent.

GROUND 1
By ground 1, it was submitted that the dismissal was wrongful

in the terms of the letter of 10 August 1995. This was so, it
was submitted, because the appellant had performed the duties
which were required to be performed within the two week
review period. The food reports were prepared (see page 40 of
the transcript at first instance (hereinafter referred to as “TFI”)),
according to the evidence of Ms Deng. That, however, was
not Mrs Wee’s evidence. The function report, Ms Deng said,
was up-to-date as at 13 August 1995. The appellant’s evidence
was that there was no data entry into the Ezi Accounting system
because Ms Deng was asked to maintain the manual debtors
ledger, creditors ledger and the cash book. However, the
evidence was that she did the data entry concerning the debtors
for July and August 1995 and made a start on the creditors, but
did not complete that particular function. Mr Bahbah in
evidence did confirm (see page 569 (TFI)) that the Ezi
Accounting was, to some extent, up-to-date—

Q: “Is it correct that Katharina Deng did complete the
July and August trade debtors entries to the Easy
Accounting?”

A: “Well, she had completed July and August, it was —
well, halfway through actually. We were not at the
end of August, but she was update, yeah.”

He doubted, however, whether there were more than a few
entries for the July and August creditors data (see page 570
(TFI)).

Ms Deng’s evidence was that she had made a start on the
creditors data, but did not complete it. That was because she
had also been asked to continue to maintain the manual debtors
ledger, the creditors ledger and the cash book. Ms Deng’s work
was corrected, it was submitted, in accordance with Mr
Bahbah’s instructions for July and August 1995. Another day
only would have been needed to complete the data in the Ezi
Accounting system, according to Ms Deng’s evidence, as
referred to (see page 42 (TFI)) in the submissions of Mr Robson
(of Counsel), on behalf of the appellant. There was no bank
reconciliation for July. However, the evidence was that the
bank statement arrived on 8 August 1995 and was not received
until 9 August 1995. Further, the evidence was that Ms Deng
did a bank reconciliation, including a summary, on 10 August
1995.

Mrs Wee’s letter of 10 August 1995 quite clearly said that a
review of the performance of Ms Deng’s duties would be
conducted. The Commission at first instance found, and it is
quite clear and conceded by Mr Jones, that no review took
place.

It was submitted by Mr Robson that the receipt of Ms Deng’s
letter of 20 August 1995 was the “operative reason” for the
dismissal, not whether she had, following the letter of warning,
performed those duties. There was no doubt that Mrs Wee
dismissed Ms Deng because she reached certain conclusions
following the letter of 20 August 1995. Those conclusions were
expressed at page 676 (TFI)—

“Oh yes. I had a proper reason to terminate her long be-
fore that, but I kept hoping against hope that she would
come to her senses. I wasn’t sure what was bothering her,
but it looks — I mean, came to the stage where, from
after the June meetings, and counselling in July and then

all those crazy faxes that went up and down and — and
even up to the 10th when I gave her her written warning,
she came back with all these things. I knew that it was an
impossibility. There is no way I can work with her or she
can work with us; ... I would still have had to dismiss her
or else I’ll go crazy or I’ll lose my staff.”

On 10 August 1995, as I have already said, there was a
disputation and Mrs Wee twice told Ms Deng that she was a
liar. However, Mr Hall, who was present, described what was
occurring without demur from either lady as a fresh start.

There were general submissions relating to this ground and
to some other grounds made on behalf of the respondent by
Mr Jones. The primary submission was that credibility was in
issue, the Commission at first instance had assessed credibility,
and it was not for the Full Bench to overturn the facts.

Mrs Wee asked for a reconciliation not for the sort of work
produced by Ms Deng, it was submitted. Further, Mr Paul Wee
said that this work was not done in accordance with standard
practice and was meaningless. That certainly was his evidence,
and it was referred to by Mr Jones in submissions. Mrs Wee
complained that the cash book was not done properly. Ms Deng
admitted that she had not done a reconciliation according to
normal standards, but that she had performed this task
according to Mrs Wee’s instructions.

The Commission at first instance also found that, before Mrs
Wee left for Singapore on 11 July 1995, Mrs Wee required Ms
Deng to make sure that Ezi Accounting was brought up-to-
date. The job was not done at all during July 1995, or, indeed,
until Mrs Wee returned from Singapore in early August 1995,
Mr Jones submitted. Mr Bahbah could not re-organise it
because the “inputting” of data by Ms Deng was not up-to-
date, Mr Jones submitted. He also submitted that after three
months, Ms Deng had shown no propensity to come to grips
with the job at all.

Further, the Commission at first instance (see page 29 of the
appeal book (hereinafter referred to as “AB”)) had concluded
that since the Ezi Accounting direction was not carried out to
the full, Ms Deng’s performance was less than satisfactory
and was symptomatic of a lack of commitment. The
Commission noted that when she was dismissed it would have
taken one day to complete the creditors data input.

It was submitted that the lack of commitment came from the
very beginning of her employment on 15 May 1995 and that
there was a reluctance to be involved in the computerised
section of her work.

Mr Jones also submitted that the letter of 10 August 1995
was in the form of a warning to her, and the tape of the meeting
of 10 August 1995 corroborated this. He further submitted that
as at 10 August 1995 Ms Deng was under no illusion as to her
continued employment if she failed to meet Mrs Wee’s
standards. Certainly, he conceded no review took place, but
that was because of Ms Deng’s letter to Mrs Wee of 20 August
1995. In the letter, Ms Deng alleged harassment and
defamation. The Commission at first instance concluded that
that letter was a continuation of Ms Deng’s defensive attitude
to Mrs Wee, and that the decision to terminate her employment
was actuated by the letter of 20 August 1995, and, further, that
this made a review impracticable (see pages 663-669 and 676
(TFI)).

Mrs Wee said that when she received the letter, she felt “here
she goes again”. Mrs Wee was of opinion, so the submission
went, that there would be no change from previous arguments
instanced by letters and faxes (see pages 664-667 (TFI)).

Mrs Wee therefore concluded, as her evidence revealed, that
an on-going relationship was an impossibility. She believed
that she had a proper reason to terminate Ms Deng’s
employment. It was submitted that full warning had been given
to Ms Deng of what might occur in accordance with the
requirements of fairness. Procedural fairness was also afforded
her by way of the warning of 10 August 1995. There was, it
was submitted, no miscarriage of the exercise of the
Commission’s discretion.

It was also submitted by Mr Jones that Mr Paul Wee was in
charge of accounts and supervised Ms Deng, that the cash book
had been vandalised as Mrs Wee claimed that it had, and that
Mr Ravendran said that the work was not acceptable. Further,
after 29 June 1995 and the meeting of that date, Ms Deng
should have been under no illusion that there were grave
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concerns over aspects of her commitment. It was, however,
her duty, too, after 1 July 1995, to maintain the currency of the
computerised accounting system and she had not done so.

GROUND 2
By that ground, the appellant complained that the

Commission at first instance erred in fact and in law in
concluding that the delivery of a letter of reply from the
appellant to Mrs Wee was sufficient basis to justify the failure
of Mrs Wee to conduct a review of the performance of the
duties of the appellant. It was submitted that what occurred
was a failure to afford the appellant a reasonable opportunity
to respond to “adverse” allegations. That, it was submitted,
was one component of procedural fairness in an employment
context. (The Full Bench was referred to Wheeler v Philip
Morris Ltd 97 ALR 282 (FC) and Byrne and Frew v Australian
Airlines Ltd 120 ALR 274 (FC), as well as Milentis v Ansett
Wridgways Removals 74 WAIG 1954).

In any event, so the submission went, the letter (exhibit R5)
of 20 August 1995 was only a response to Mrs Wee’s letter of
10 August 1995 (exhibit R3).

It was submitted that it was not said in exhibit R5 that the
appellant had refused or would refuse to perform any duty,
and its provisions were not sufficient to justify the respondent
refusing or failing to conduct a review. In fact, so the
submission went, the appellant did perform the duties requested
of her and did so within the review period.

Further, it was submitted, the employer has an obligation to
properly investigate the facts relating to an employee in
determining whether the step of dismissal should be taken (see
Wheeler v Philip Morris Ltd (FC) (op cit) and Byrne and Frew
v Australian Airlines Ltd (FC) (op cit) at page 328 per Gray J,
as well as Milentis v Ansett Wridgways Removals (op cit)).

It was submitted that no such investigation took place.
Further, it was submitted that replying to a letter of criticism
is simply an aspect of procedural fairness and is not conduct
which provides a proper foundation for dismissal, even in the
context of there being a prior employment dispute between
the employer and the employee. In short, it was submitted that
having undertaken to conduct a review of an employee’s
performance, the respondent had an obligation to conduct the
review before considering whether to dismiss.

GROUND 3
By this ground, the appellant alleged that the Commission

at first instance erred in failing to recognise or have proper
regard for the performance by the appellant of the duties
requested of her during the review period.

As the appellant correctly pointed out, there was no finding
as to what duties were or were not performed during the review
period. Such a finding was, it was submitted, of crucial
importance to the issue of commitment of the appellant to
succeed in her work.

The failure of the Commission to make such a finding and
to take into consideration such a factor resulted, it was
submitted, in the Commission erring in the exercise of its
discretion.

GROUND 4
It was submitted that the fairness of the procedure adopted

in dismissing an employee is a relevant factor in determining
whether a dismissal is unfair (see Shire of Esperance v Mouritz
(IAC) (op cit)).

The elements of what is a fair process were considered by
Gray J in Byrne and Frew v Australian Airlines Ltd (FC) (op
cit). Without an employee being provided with the reason for
dismissal, it is difficult to assess whether the appellant was
warned about this particular matter and given an opportunity
to reply concerning the actual reason for dismissal.

The Commission at first instance found, and found correctly,
that the letter did not refer to any reason for dismissal and did
not do so because it followed up on a letter of warning.
However, it was submitted that there was procedural unfairness
because the appellant had a legitimate expectation that the
respondent would conduct a review. If the respondent had
decided not to conduct a review after receiving the appellant’s
letter, the respondent should have advised the appellant so that
she could have been given an opportunity to make
representation.

GROUND 5
It was alleged and submitted that the Commission at first

instance failed to take a number of significant matters into
account in reaching conclusions concerning the fairness or
unfairness of the dismissal of Ms Deng. These included the
personal circumstances and the impact of the dismissal on the
particular employee, the ability of the particular employee to
obtain alternative employment, and the financial and social
consequences of the dismissal (see Gregory v Philip Morris
Ltd 80 ALR 455 (FC) and Bostik (Australia) Pty Ltd v
Gorgevski (No 1) (1992) 41 IR 452 (FC)).

In this case, there was evidence of difficulty for Ms Deng in
obtaining other jobs, she was only paid one week’s pay in lieu
of notice, and she suffered distress which affected her sleep, it
was submitted.

Other factors which should have been taken into account,
and were not, so the submission went, included the failure to
provide supervision by a chartered accountant. It was submitted
that there was no chartered accountant at The Ascot Inn and
the chartered accountant from Hall Chadwick, Mr Ravendran,
did not supervise her. It is, of course, true that Mr Ravendran
did not supervise her. It is also true that there was no chartered
accountant at The Ascot Inn.

This, it was submitted, was conduct by an employer
contributing to the breakdown of the employment relationship.
What it was, so the submission went, was a deficiency in
managerial organisation which was relevant to the assessment
of the harshness of the termination (see Izdes v L G Bennett
and Co Pty Ltd t/a Alba Industries (1995) 61 IR 439).

GROUND 6
The Commission at first instance found that preparedness in

the case of the Ezi Accounting system was, in the Commission’s
view, absent from the beginning of the appellant’s engagement
until when she wrote the letter of 20 August 1995.

Further, the Commission said that it would not be prepared
to find any unfairness in the process of Mrs Wee choosing not
to proceed with the review which she originally proposed, in
the light of Ms Deng’s letter of 20 August 1995.

Mr Robson submitted that in reaching that conclusion, the
Commission failed to have proper regard for certain factors.
These were as follows—

(1) The appellant was expected to perform duties not
performed by previous accountants at The Ascot Inn
and in less time, namely one less day per working
week (see page 393 (TFI)).
Mr Robson referred to the evidence of the appellant.

(2) There were four duties not performed by Mr Lim
which were performed by Ms Deng, Mr Robson sub-
mitted—

(a) Bank reconciliations.
(b) Maintaining a manual debtors ledger.
(c) Maintaining a manual creditors ledger.
(d) The accounts payable job.

In addition, Ms Deng dealt with insurance claims
which were said not to be an onerous task.

There was also the evidence of Mr Paul Wee that there had
been no reconciliation done for three years (see pages 345-
346 (TFI)). He certainly said in evidence that there was a
backlog of work.

The Commission at first instance, it was submitted, found
that extra duties were performed by Ms Deng (see page 26
(AB)). Therefore, these matters should have been taken into
account in assessing her commitment to the function of Ezi
Accounting data entry.

Further, she was told not to pass on the manual debtors and
creditors ledger duties, according to her evidence, which Mrs
Wee denied. No finding was made in relation to that matter.

It was submitted that the level of instruction which she
received in the Ezi Accounting system was inadequate. It was
submitted that Mr Bahbah gave her 15 minutes instruction,
which was all that she needed he said. Mr Lim gave her some
instruction, but was not sure for how long. I would observe
that Mr Hall said in evidence that he was able to master the
system after a while.
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A further relevant factor, which was not considered in
assessing the performance of Ms Deng’s duties, it was
submitted, was that Mr Paul Wee had failed to complete the
data entry to the Ezi Accounting computer system for the
debtors and creditors when he had the responsibility for doing
this up until 30 June 1995. He had not completed the balance
to carry forward. In fact, following the re-distribution of manual
duties on 10 August 1995, the duty of data entry to Ezi
Accounting was adequately performed by the appellant, it was
submitted. There was agreement at the meeting of 10 August
1995 that cash books and the manual debtors ledger would be
passed to Ms Corleone and Mr Hall respectively (see pages
145 and 880(a) (TFI)). That also was the submission.

After manual duties were assigned to other staff, the appellant
directed her efforts to data entry. This was corroborated to
some extent by Mr Bahbah (see page 569 (TFI)).

The work load should have been taken into account, it was
submitted, in assessing the performance of Ms Deng, the
employee (see Margio v Fremantle Arts Centre Press 70 WAIG
2559 (FB)).

There were submissions as to ground 6 by Mr Jones that
there was no supervision by a chartered accountant, nor was
there any need for it. It was, Mr Jones submitted, highly
improbable that it was mentioned to Ms Deng as a condition
of her employment.

The evidence of Mr Paul Wee, Mr Bahbah and Mrs Wee, Mr
Jones submitted, showed that Ms Deng had initial training by
Mr Lim in the four days that he was there to supervise her. She
clearly acknowledged that she had had initial training from
Mr Lim. Indeed, in the end, she did master it and came to
grips with it, as the evidence reveals, after 10 August 1995.
The submission was that she had had ample opportunity in
training to come to grips with the Ezi Accounting system.

GROUND 7
The Commission at first instance, it was submitted, erred in

fact in finding that Mr Paul Wee stated that he was told by the
appellant that she did not want to do Ezi Accounting. In fact,
Mr Paul Wee said that Mrs Wee told him that the appellant did
not want to do Ezi Accounting (see pages 310 and 343 (TFI)).
Mr Paul Wee admitted that Ms Deng did not tell him that herself
(see page 345 (TFI)). In fact, Mr Paul Wee spoke to her about
it (see page 316 (TFI)). She said that she had no confidence in
the system, but said that she would start to maintain it from 1
July 1995.

GROUND 8
The Commission at first instance found that Ms Deng said

that the reconciliation as she carried it out was a case of
achieving a balance between total deposits and total payments.
She said that she had achieved this and did so in accordance
with standard practice. The evidence was that she did not
compile a list of unpresented cheques because it was time
consuming. However, her work on the 1994-1995 cash book
was not a standard bank reconciliation. What she did was in
accordance with Mrs Wee’s instructions, she said (see pages
215 and 395 (TFI) and see, too, Mrs Wee’s evidence at page
716 (TFI)). A standard bank reconciliation would not provide
that information (see page 349 (TFI)). It was submitted that
that was the evidence on which ground 8 should be found to
have been made out.

GROUND 9
It was alleged in ground 9 that the Commission at first

instance erred in fact in finding that the appellant had said that
Mr Hall would take responsibility for the creditors ledger from
her and Ms Corleone would take responsibility from the debtors
ledger from her after the meeting on 29 June 1995. It was
submitted that the appellant stated in her evidence that Mr
Hall was to take responsibility for the manual debtors ledger
after the appellant had established the ledger, and that Ms
Corleone was to take responsibility for the manual creditors
ledger after the appellant had established the ledger, and that
Mr Hall and Ms Corleone would share responsibility for
entering data to the manual cash book.

The submission was that the Commission misunderstood the
evidence given. The Commission found that Mr Bahbah was
to give Ms Deng training in the Ezi Accounting system; it was
also agreed that Mr Hall would take responsibility for the

creditors ledger from her, whereas Ms Corleone would take
over the debtors ledger responsibility.

Mr Robson submitted that the Commission should have
found that Ms Deng said “Well, how am I going to perform
the Easy Accounting duty?”, and she said that the way to do it
was to pass on to Mr Hall the manual debtors ledger to maintain
and the manual creditors ledger to Ms Corleone to maintain
(see pages 40-41 of the transcript on appeal).

GROUND 10
Mr Robson submitted that the case of Devries and Another

v Australian National Railways Commission and Another (HC)
(op cit) applies, but that there would be exceptions to that rule
if the Commission failed to take into account particular
circumstances or probabilities (see Healey v Bank of NSW
(No 2) (1899) 24 VLR 694 (FC) and Khoo Sit Hoh and Others
v Lim Thean Tong [1912] AC 323 (PC)).

For example, it was submitted, the tape recording (exhibit R10),
revealed inconsistencies with what Mrs Wee said in the witness
box and what she said on tape. Mrs Wee said that Ms Deng had
not asked her to sign Ms Deng’s notations to exhibit R3. However,
the tape reveals otherwise (see page 880(b) (TFI)).

Further, Mrs Wee denied in evidence that she said that she
would reduce the income of Ms Deng (see page 821 (TFI)).
On the tape she said that she would reduce Ms Deng’s salary
pro rata in accordance with what she claimed was a reduction
in hours worked (see page 881 (TFI)).

Also, it was submitted that Mrs Wee alleged that Ms Deng
had been paid $120.00 “under the table” by the “children’s
hospital”. Mrs Wee denied that she had made this accusation
in evidence, but the tape records her as making it (see page
863 (TFI)).

There was also a submission that on tape Mrs Wee accused
Ms Deng of working at the computer with a hard boiled egg in
one hand and saying in evidence that it was an apple and not
an egg. However, that is a difference which is of little
consequence.

GROUND 11
There was an error conceded as having occurred in the

calculation of the contractual benefit ordered to be paid, the
amount of the claim being properly calculated as $151.63 and
not $131.53.

CONCLUSIONS
The Commission’s decision revolved around this finding (see

page 31 (AB))—
“Ever since the series of faxes in July 1995, to and from
Singapore, the personal relationship of both has soured,
largely as a result of accusations made by each to the
other. This reached its peak at the interview on 10 August
1995. The Commission gained the impression, on hear-
ing the recorded tape of the interview, that a breakdown
in the relationship between the two was at an advanced
stage. The final outcome was really inevitable.”

The Commission at first instance found that a valid reason
for the dismissal existed “connected to capacity”, and was
unable to find any unfairness in the dismissal.

The Commission also found that no unfairness in the
dismissal took place, procedurally, because, if I may
paraphrase, there was an intervening factor. That intervening
factor was the letter of 20 August 1995 (exhibit R5). The
Commission adverted to that letter and observed that it was
“defensive in character” as it related to the Ezi Accounting
system. The Commission also referred to the explanation in
the letter that, as at 27 July 1995, Ms Deng was still awaiting
further instructions on the matter from Mrs Wee.

Mrs Wee’s response, the Commission held, was a reasonable
response, especially bearing in mind the context, namely that
Mrs Wee had given express instructions to Ms Deng, prior to
leaving for Singapore, that she put the relevant data into the
Ezi Accounting system.

The Commission at first instance found that, in this
explanation, as in a number of others (which are not specified),
there was no sign of demonstrating a preparedness to commit
herself to get the job done, let alone properly done.

The Commission at first instance also found that
preparedness in the case of the Ezi Accounting was absent
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from the beginning of her engagement until the date she wrote
the letter. For those reasons (see page 32 (AB)), the
Commission was not prepared to find that there was any
unfairness in the process of Mrs Wee choosing to not proceed
with the review in the light of the letter.

The Commission, of course, accepted that Ms Deng was not
harassed, even though it accepted that some forceful remarks
were made by Mrs Wee about Ms Deng’s pregnancy.

The Commission also accepted the assessment by Mrs Wee
following the receipt of Ms Deng’s letter of 20 August 1995
(exhibit R5) that it was impossible for them to work together.

On 10 August 1995, Mrs Wee wrote her letter (exhibit R3)
and had the same handed to Ms Deng. The letter—

(1) Alleges that Ms Deng was not performing all of the
duties required of her position.

(2) Identifies a number of areas in which Ms Deng is
not performing her duties, specifying what her du-
ties were.

(3) Alleges that as at 5 August 1995 some of those du-
ties were not being complied with, namely—

(a) Food reports were not up-to-date.
(b) Function reports were not up-to-date.
(c) There was no data entry in Ezi Accounting for

the entire month of July 1995.
(d) The July cash book, debtors, creditors and

general ledger entries were not entered into
Ezi Accounting.

(e) There was no bank reconciliation completed
for July 1995.

The letter is clearly also a warning. The letter expressly says
that there will be a review of these matters in two weeks time.
It also contains an express warning that if there were still “a
degree of non-compliance” with her “duties” then consideration
would be given to Ms Deng’s suitability to continue to occupy
her position. This, of course, followed expressions of
dissatisfaction on 29 June 1995, and, if Mrs Wee and Mr Paul
Wee’s evidence was accepted, on 26 June 1995. There were
also criticisms for the standard of Ms Deng’s work in evidence
by Mr Paul Wee, Mr Bahbah and Mr Ravendran, but these do
not relate to the period after 10 August 1995. Indeed, there is
evidence of some compliance with Mr Bahbah’s instructions
after 10 August 1995 by Ms Deng.

On 10 August 1995, there was an acrimonious discussion
relating to the letter and the matters raised in it at which Mr
Hall was present with Mrs Wee and Ms Deng. The tape
recording, as I have said, contains accusations by Mrs Wee
that Ms Deng is twisted and a liar, and Ms Deng’s allegations
that Mrs Wee had defamed her and harassed her. Mrs Wee,
although she denied it in evidence, threatened to reduce Ms
Deng’s wages, according to the tape recording. However, in
the end, Ms Deng said that she would deal with her work and
certain tasks were agreed to be allocated to Mr Hall and to Ms
Corleone, who were non-accountant members of staff.
Significantly, it is quite clear from the transcript and from the
tape recording, that the parties had agreed to make a fresh
start.

Thus, on all of the evidence, if the letter of 20 August 1995
had not been written there would have been a review. Further,
the review, if Ms Deng’s evidence, corroborated, to some
extent, by Mr Bahbah’s evidence, was accepted, then there
would have been evidence that she had done the work which
she was required to do, to a large extent, given that she had
two days sick leave between 10 August 1995 and 24 August
1995.

However, the letter of 20 August 1995 was clearly, on Mrs
Wee’s evidence, which the Commission at first instance
accepted, the reason for dismissal. Mrs Wee’s evidence to this
effect is referred to above.

Ms Deng set out in her letter an answer to those points in
Mrs Wee’s letter which made allegations about Ms Deng’s
failure to perform her duties, what her duties were, and corrects
Mrs Wee’s version of the oral agreement reached on 15 May
1995. That letter noted that the letter of 10 August 1995 from
the respondent, written by Mrs Wee, “was served to me as
warning to dismissal”. It clearly was. Ms Deng also answers
the allegations about her work, referred to in Mrs Wee’s letter.

She acknowledges that everybody at The Ascot Inn understands
that Mrs Wee is the boss, and only her instructions should be
followed. She also complains of harassment which she says
was more severe since the letter of 10 August 1995. She also
complained that things said at the meeting of 10 August 1995
were defamatory and seeks an apology for these remarks having
been made. She also warned that the threat to reduce her rate
of pay would be in breach of contract and seeks payment of
overtime. The letter ends with a request for early attention to
these matters “so that we can get on with a normal and
productive relationship”. The letter was a response to a warning
given and an answer to allegations and statements of fact with
which Ms Deng agreed. The letter rightly takes umbrage at
Ms Deng being called a liar and twisted. The letter, however,
does say that Ms Deng wishes to get on with a normal and
productive relationship, and there is evidence that she made
some attempts to further that aim by attempting to complete
the input of data into the Ezi Accounting system.

The letter was not answered. There was no review. Ms Deng
was not told of the effect of the letter on Mrs Wee, and was, in
fact, dismissed three days later.

The Commission at first instance found that Ms Deng was
employed for four and a half days per week, not four days per
week, contrary to Ms Deng’s allegations. There was some
evidence that Ms Deng performed more duties than Mr Lim in
a shorter working week. There was also a finding by the
Commission that Ms Deng’s task in reconciling the cash book
was carried out unsatisfactorily.

It is noteworthy that Ms Deng was dismissed after a period
of only three months, and was said in evidence, which was not
accepted by the Commission, to have been employed only for
a trial period. The dismissal occurred because Mrs Wee decided
that it would be impossible, following the letter, for them to
continue to work together, as the Commission found. It did
not occur or was not expressed to be occurring because Ms
Deng had not complied with a warning contained in exhibit
R3. In any event, there was no review to determine whether
she had. The letter of dismissal gives no reason for the
dismissal.

I now turn to whether there was any procedural unfairness
in the dismissal. That is the factor to be taken into account. It
may in some cases be the determinative factor (see Shire of
Esperance v Mouritz (IAC) (op cit)).

It was submitted that the respondent had failed to afford
procedural fairness to Ms Deng, the appellant, because it was
obliged to conduct a reasonable investigation to ascertain what
view it should take of any circumstances which it might take
into account in deciding to dismiss the appellant and had not
done so. Secondly, it was submitted that the respondent was
required to formulate what it alleged the appellant had done or
failed to do and advise the appellant and it had not done so.
Thirdly, it was obliged to put the allegations of omission and
commission to the appellant and given her a fair opportunity
to be heard as to those allegations. It did not do so. Finally, it
was obliged to give the appellant a fair opportunity to be heard
as to those allegations. That was the respondent’s duty (see
Byrne and Frew v Australian Airlines Ltd (FC) (op cit) at page
328 per Gray J).

The respondent did not conduct a review and did not comply
with the requirements which I have extracted from what Gray
J said in Byrne and Frew v Australian Airlines Ltd (FC) (op
cit).

The respondent’s managing director, Mrs Wee, in fact,
received the letter, decided that it was impossible that she
continue to work with Ms Deng, and, almost immediately,
dismissed her.

Had a review occurred, it might have revealed that, at least
as far as work was concerned, Ms Deng was doing what she
was required to do, or substantially attempting to do what she
was required to do, given that only 14 days had elapsed since
the date of the letter (exhibit R3) and for two days she was
absent ill. (That is, if the evidence to that effect were accepted).

It may not have been possible to investigate the matter further,
because it was Ms Deng’s letter and its contents which was
the reason for her dismissal. However, at no time was she told
after the receipt of the letter what she had done or failed to do.
The dismissal did not relate to the matters raised on 10 August
1995. Ms Deng was not given a chance to hear what the
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allegations against her were and to respond to such allegations.
It is also to be borne in mind that Mrs Wee had written to Ms
Deng setting out her complaints on 10 August 1995 and that
Ms Deng was therefore entitled to reply and to reply in writing.
Indeed, she would not have been prudent had she not. I am
bound to say that she was not afforded procedural fairness,
and I would so find.

Further, there are other matters. Mrs Wee had at least
threatened to reduce Ms Deng’s salary because Ms Deng
maintained that she was working a four day week as her
contract required. The Commission at first instance found that
the contract was for a four and a half day week. Further, the
parties had really agreed to make a fresh start, and Ms Deng
was given no notice that this situation had changed and that
there was not to be a review, but a dismissal. Further, Mrs
Wee had called Ms Deng twisted and a liar. An apology for so
doing would seem not to have been an unreasonable thing to
request. The Commission, in my opinion, should have made a
finding in the light of these facts as to Ms Deng’s failure to
keep the data in the Ezi Accounting system, whether in fact
that situation had been remedied or substantially remedied, as
the evidence of Ms Deng, and, to some extent, that of Mr
Bahbah, was. The question of her commitment could not
properly be determined without a finding that Ms Deng had
completed or genuinely attempted to complete the Ezi
Accounting input and any other outstanding work after the
letter of 10 August 1995. In any event, Ms Deng was not
dismissed for that and was not dismissed for lack of
commitment.

It should be said that some allegations by Mrs Wee were
found not to be correct. In short, however, the appellant was
dismissed, as ground 1 alleges, regardless of whether her duties
were now being performed and the level of those duties, and
whether what she did after 10 August 1995 demonstrated
commitment or not.

Further, the Commission at first instance did err in concluding
that the letter of 20 August 1995, in reply to Mrs Wee’s letter,
was of sufficient basis to justify the failure of Mrs Wee to
conduct a review to consider whether Ms Deng was now
performing her duties. If she were so performing them then
that would be evidence of commitment.

There was some evidence on which it might have been
concluded that because Ms Deng performed more tasks than
Mr Lim that she was demonstrating sufficient commitment
before that. There is not a clear finding on that point.

Ms Deng’s letter does not state that the appellant had refused
or would refuse to perform her duties as requested. The decision
to dismiss was made on the basis of the appellant’s letter in
reply to Mrs Wee’s original letter.

There is no indication that the Commission took into account
the personal circumstances of the appellant at the time of
dismissal or the impact of the dismissal on the appellant, as he
would be required to do (see RRIA v CMEWU 69 WAIG
1027). That is a relevant factor, but what weight might be
attached to it would be a matter for the Commission.

As to the failure to provide supervision by a chartered
accountant, that was not relevant to the real ground of dismissal,
and would not appear to be relevant to whether the dismissal
was unfair, given the reasons why and the circumstances in
which the dismissal occurred.

Insofar as the finding of lack of commitment also was
concerned, there was some evidence that is referred to in ground
6 and which the transcript reveals on which the Commission
might have found that there was a commitment. However, most
cogently, there was no opportunity to show improvement after
a warning, a warning based, as the appellant saw it was based,
on disputed facts. That was unfair (see Bove v Scalzo Trading
Co Pty Ltd (1997) AILR 3-462 (IRCA) per Patch JR).

The Commission at first instance did err, as alleged in the
grounds of appeal, in finding that Mr Paul Wee had said that
Ms Deng had told him that she did not want to do the Ezi
Accounting work. He clearly said that Mrs Wee had told him
that Ms Deng did not want to do the Ezi Accounting work.

The Commission did not have regard to the clear
inconsistencies between Mrs Wee’s evidence and what she was
recorded as having said on tape. What the Commission also
relied on was Mrs Wee’s acceptance of the assessment that
following receipt of the letter of 20 August 1995 it was not

possible for Mrs Wee and Ms Deng, in Mrs Wee’s judgment,
to work together. The Commission also found that Mrs Wee
bore some responsibility for the outcome. The evidence clearly
reveals that.

Further, the Commission, having heard the tape, concluded
that a breakdown in the relationship between the two was at
an advance stage and was inevitable. That was a reasonable
conclusion, on the evidence, as I have read it.

In my opinion, since the Commission at first instance made
no finding about what occurred after the events of 10 August
1995, the Commission was not entitled to say that Ms Deng
did not have sufficient commitment. What it was very much
open to the Commission to find was that there was a breakdown
in the relationship between Mrs Wee and Ms Deng, and
therefore between the respondent and Ms Deng, since Mrs
Wee was the respondent’s managing director.

The Commission also observed correctly that the approach
of Mrs Wee might be intimidating to the likes of Ms Deng. It
would seem to me that it would be. Indeed, the transcript reveals
Mrs Wee to have been aggressive and overbearing in cross-
examination, and in the tape recording of the interview of 10
August 1995, that is also borne out, and that should have been
a relevant factor of some weight

There was a matter in relation to which the Commission at
first instance did not make a finding. This was whether Ms
Deng had, after 10 August 1995, almost completed the work
to be done, as her evidence and Mr Bahbah’s (to some extent)
reveals.

In addition, the Commission seems not to have considered
or considered sufficiently the following relevant factors—

(1) That Mrs Wee (the respondent’s managing director)
had undertaken to conduct a review and had failed
to.

(2) Whether such a review might have revealed that the
work to be done had or had not been completed.

(3) That it was unfair, having undertaken to do so, to
then without warning dismiss the appellant.

(4) That the letter of 20 August 1995 was a response to
allegations made in writing and orally with which
Ms Deng disagreed and sought apologies for remarks
and other actions and as such was not evidence of
lack of commitment.

(5) Whether, in all of the circumstances, a lack of com-
mitment was proven.

(6) That the Commission took no or no sufficient ac-
count of the impact of dismissal upon the appellant.

(7) That the dismissal, in the end, was not for lack of
commitment or for expressed lack of commitment.

(8) That the dismissal, in allowing no opportunity or
reply, and by not giving a reason for dismissal, and
for the reasons set out above, did not afford proce-
dural fairness to the appellant.

(9) Insofar as there was any preference for the evidence
of Mrs Wee over that of Ms Deng, which is not clear,
the question of inconsistency between her evidence
and of her statements on tape would require consid-
eration.

I am of opinion that the Commission at first instance erred
in the exercise of its discretion for the reasons which I have
set out above. However, it is not possible for me to make
findings on all matters necessary to determine this application.

It is necessary for the Commission, which saw the witnesses
at first instance give evidence, to make any further findings of
fact and to then weigh and consider all of the relevant factors
in deciding whether the dismissal was unfair, in accordance,
in my opinion, with these reasons and the law. I appreciate
that this was not an easy matter to determine at first instance.

Any condonation of any misconduct was not relied on at
first instance or upon this appeal.

The Commission’s exercise of its discretion miscarried as
to the amount of contractual benefits unpaid and which it
ordered to be paid. Any final order to pay contractual benefits
should be varied by substituting the amount of $151.63 for the
amount of $131.53 as it appears presently in the first line of
order (1) of the decision at first instance.
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For those reasons, the exercise of the Commission’s
discretion did not otherwise miscarry, but I would allow the
appeal for the reasons to which I have referred, although it
might well have been argued.

The question of whether the respondent was estopped from
denying that it should have conducted a review was not argued
either. I have considered all of the submissions and all of the
evidence and the Full Bench has listened to the whole of the
tape recording (exhibit J10).

I would otherwise suspend the decision made at first instance
and remit the matter to the Commission, as constituted at first
instance, to be heard and determined according to law and
these reasons.

COMMISSIONER J F GREGOR: I agree with the reasons
for decision of His Honour the President and the order
proposed, and have nothing further to add.

COMMISSIONER C B PARKS: I agree with the reasons
for decision of His Honour the President and the order
proposed, and have nothing further to add.

THE PRESIDENT: For those reasons, the appeal is upheld
and the decision at first instance suspended and remitted back
to the Commission, as constituted at first instance, to be heard
and determined according to law and to these reasons.

Order accordingly
Appearances: Mr A Robson (of Counsel), by leave, on behalf

of the appellant.
Mr D M Jones on behalf of the respondent.
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HIS HONOUR THE PRESIDENT P J SHARKEY

COMMISSIONER J F GREGOR
COMMISSIONER C B PARKS.

8 April 1997.
Order.

This matter having come on for hearing before the Full Bench
on the 5th day of February 1997, and having heard Mr A Robson
(of Counsel), by leave, on behalf of the appellant and Mr D M
Jones on behalf of the respondent, and the Full Bench having
reserved its decision on the matter, and reasons for decision
being delivered on the 8th day of April 1997 wherein it was
found that the appeal should be upheld, it is this day, the 8th
day of April 1997, ordered and directed as follows—

(1) THAT appeal No 1702 of 1996 be and is hereby up-
held.

(2) THAT the decision of the Commission in applica-
tion No 991 of 1995 made on the 8th day of
November 1996 be and is hereby suspended, and the
matter remitted back to the Commission, as consti-
tuted at first instance, to be heard and determined
according to law and to these reasons.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.
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The Plumbers and Gasfitters Employees’ Union of Australia,
West Australian Branch, Industrial Union of Workers
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and

Burswood Resort (Management) Limited and Federated
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THE PRESIDENT: This is an appeal against the decision of
the Commission at first instance, constituted by a single
Commissioner. The Commission, on 20 January 1997, upon
application No CR 409 of 1996, made an order by consent,
which, formal parts omitted, was in the following terms—

“DECLARE—
That the Plumbers and Gasfitters Employees’ Union
of Australia, West Australian Branch, Industrial Un-
ion of Workers may not in terms of its registered
rules—

1. enrol the employees whose job classifications
are listed in clause 5—Wages of the Burswood
Resort Casino Employees’ Industrial Agree-
ment 1993, Amendment Agreement 1995 (“the
employees”) as members; and

2. represent the industrial interests of the employ-
ees.

AND ORDERS—
That the Plumbers and Gasfitters Employees’ Union
of Australia, West Australian Branch, Industrial Un-
ion of Workers refrain from representing the
industrial interests of the employees.”

It is against that decision that the appellant now appeals on
the following grounds—

“1. The Commission erred in law in that the purported
Declaration and Order issued by the Commission was
beyond the jurisdiction of the Commission as then
constituted.

 2. By Section 66 of the Act the President of the Com-
mission has sole jurisdiction with respect to Union
Rules and Declarations and Orders arising therefrom.

 3. The Commission at first instance therefore erred in
law and acted without jurisdiction.

 4. The Appellant seeks that the Declaration and Order
of the Commission in Matter CR409 of 1996 be
quashed.”

BACKGROUND
The respondent employer made application to the

Commission, pursuant to s.44 of the Industrial Relations Act
1979 (as amended) (hereinafter referred to as “the Act”) in
application No C 409 of 1996, naming the appellant, and the
second respondent to this appeal, as respondents.

There was a dispute between the parties to this appeal about
the right of the appellant to represent certain employees of the
first respondent.

After a conference pursuant to s.44 of the Act, no agreement
having been reached, there was a question as to whether the
appellant organisation of employees might enrol employees
whose job classifications were listed in clause 5—Wages of
the Burswood Resort Casino Employees’ Industrial Agreement
1993, Amendment Agreement 1995, as members and represent
the industrial interests of the employees.

Relief was sought from the Commission at first instance by
the respondent employer, including declarations and orders to
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the effect that the appellant could not enrol the employees as
members and represent their industrial interests.

On 20 January 1997, the matter came on for hearing and
determination before the Commission at first instance. Mr
Lovell, who appeared for the appellant (then a respondent),
there conceded that the rules of the appellant organisation did
not enable it to represent the employees. The parties had
discussions and reached an agreement which was reduced to
the form of a minute of agreed orders and handed to the
Commission. From that minute, the Commission drafted its
order, which was made by consent (see page 12 of the transcript
at first instance).

This appeal was brought upon the grounds that the
Commission at first instance had no jurisdiction to make the
orders which were made, because s.66 of the Act confers
exclusive jurisdiction on the President “with respect to all union
rules and declarations and orders arising therefrom”.

S.66 of the Act confers a wide jurisdiction on the President
to make such orders or give such directions relating to the
rules of the organisation, their observance or non-observance
or the manner of their observance either generally or in the
particular case as he considers to be appropriate. There is a
specifically prescribed power to declare the true interpretation
of any rule (see s.66(2)(d)).

However, the President’s jurisdiction under s.66 may be
invoked only by a limited and specifically prescribed class of
persons. These are (see s.66(1))—

“(a) a person who is or has been a member of an organi-
zation; or

 (b) a person who has applied for and not been admitted
to membership in an organization; or

 (c) the Registrar acting on the complaint of or on behalf
of a person referred to in paragraph (a) or of his own
motion.”

An organisation is defined in s.7 of the Act to mean an
organisation that is registered under Division 4 of Part II of
the Act. It was implicit in the submissions to us that the
appellant is such an organisation. It is, of course, noteworthy
that there is no right in the organisation to seek relief itself
under s.66 of the Act, nor can an employer or organisation of
employers seek relief under s.66.

Other facets of the rules of organisations are dealt with by
the Full Bench (see s.55 and s.71 of the Act for example).
Some “demarcations” are dealt with by the Full Bench too
under s.72A of the Act.

There is no doubt that the Commission at first instance had
jurisdiction to hear and determine the application before it,
because the matter was an “industrial matter” as that is defined
in the Act (see paragraph (e) of the definition of “industrial
matter” in s.7, which reads as follows)—

“ “ industrial matter”  means, subject to section 7C, any
matter affecting or relating to the work, privileges, rights,
or duties of employers or employees in any industry or of
any employer or employee therein and, without limiting
the generality of that meaning, includes any matter relat-
ing to —
...
(e) the privileges, rights, or duties of any organization

or association or any officer or member thereof in or
in respect of any industry;”

In s.23(1) of the Act, there is power to deal with an “industrial
matter” and to make any necessary order whenever it is
appropriate to do so (see RRIA v AWU 67 WAIG 320 (IAC)
per Brinsden J at page 321 and Kennedy J at page 325). S.23(1)
reads as follows—

“(1) Subject to this Act, the Commission has cognizance
of and authority to enquire into and deal with any
industrial matter.”

It was submitted that, in dealing with an industrial matter,
the Commission may and sometimes must determine the
constitutional coverage of organisations of employees—
“unions”. That has certainly been the case in this Commission,
and a number of authorities were cited to us by the first
respondent to illustrate that that has occurred. Certainly, this
can occur in relation to “demarcation” disputes. The
determination of such an issue is often particularly relevant

where there is a question whether an organisation has the
constitutional coverage to represent employees in claiming an
award or seeking to register an agreement under s.41 of the
Act. The same question could certainly arise in relation to an
organisation of employers also. The Commission does
determine the constitutional coverage of an organisation of
employees.

The question of lack of power in the Commission to make
the order which it did was not raised at first instance, the order
having been made by consent. That that question had not been
raised at first instance, however, was not raised as an objection
upon this appeal. Indeed, it was specifically conceded that
s.49(4) of the Act did not prevent the grounds of appeal in this
matter being argued even though the order was made by consent
at first instance and the question of the power to make the
order not then raised. Further, as was conceded, the parties
cannot by consent empower the making of an order which a
court or tribunal has no power to make (see Thomson Australian
Holdings Pty Ltd v Trade Practices Commission and Others
[1980-1981] 148 CLR 150 at 163-165 (HC)).

It is my duty to interpret the provisions of the Act which are
relevant, in particular s.23, s.44, s.66 and the s.7 definition of
“industrial matter” by reading the same in terms of the whole
of the Act. Further, it is necessary to construe those sections,
attributing to the words their ordinary natural meaning, unless
to do so would bring about an absurdity or ambiguity or would
attribute a meaning repugnant to or inconsistent with the rest
of the Act (see per Higgins J in Australian Boot Trade
Employees Federation v Whybrow and Co and Others [1910]
11 CLR 311 at 341-342 (HC) and see also Cooper Brookes
(Wollongong) Pty Ltd v Federal Commissioner of Taxation
35 ALR 151 (HC) per Mason and Wilson JJ at pages 169-
170).

The principle objects of the Act appear in s.6 of the Act, and
the most apposite principle object is prescribed by s.6(c), which
reads as follows—

“The principal objects of this Act are —
...
(c) to provide means for preventing and settling indus-

trial disputes not resolved by amicable agreement,
including threatened, impending and probable indus-
trial disputes, with the maximum of expedition and
the minimum of legal form and technicality;”

In statutory interpretation it is clear that an objects clause
alone will not represent the object of the legislation. The
intention of the Act is to be gleaned from the whole of the Act.
In this case, the purpose of the Act is made clear through s.6(b)
of the Act, which assists the interpretation of the Act (see
Tickner v Bropho 114 ALR 409 (FC FC)).

In my opinion, there is nothing in s.23 of the Act or elsewhere
in the Act which prohibits the Commission, constituted by a
single Commissioner, from deciding in the course of an
arbitration under s.32 or s.44 of the Act the right of an
organisation of employers or employees to represent employers
or employees before the Commission or to represent their
industrial interests generally. I would, in fact, expect to see in
the Act an express prohibition upon this being done and there
is none.

Such a question might also be referred under s.27(1)(u) of
the Act by the Commission at first instance to the Full Bench,
although there is nothing in s.27(1)(u) which, in my opinion,
makes such a reference mandatory.

However, s.32 and s.44 of the Act would not authorise the
deciding of such a question in vacuo. There is, nonetheless,
nothing express or implied in the Act which would prevent a
question of coverage being decided in the course of an
arbitration. S.6(c) of the Act would, if necessary, support such
a construction of the Act.

In any event, and most tellingly for the purposes of the
argument, there is no jurisdiction under s.66 of the Act for an
organisation to apply to have the rules of another organisation
interpreted. There is no jurisdiction to enable an organisation
to apply to have its own rules interpreted, except if this is done
by a member of that organisation. There is no jurisdiction under
s.66 of the Act for an employer who might wish to raise the
question of what an organisation’s eligibility rule means under
s.66 or for any organisation of employers to do the same. Under
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s.66, there is no jurisdiction for an organisation of employees
to seek an interpretation of the eligibility rule of an employer
organisation. It can only be done by those persons prescribed
in s.66, including persons who are or have been members of
an employer or employee organisation. Put simply, if there
were no power in the Commission, constituted by a single
Commissioner, to construe eligibility rules so to determine
coverage and rights of representation, there would be no ability
for this to be determined under the Act during conciliation
and/or arbitration, except by the use of s.27(1)(u) of the Act or
an adjournment to enable the Registrar to make application
under s.66(2)(d) of the Act.

Accordingly, since such disputes are not uncommon and
require resolution, s.32 and s.44 of the Act, as well as s.27(1)(u)
of the Act, do provide a mechanism for such resolution.
However, any interpretation of the rules would have to be
effected in the course of the resolution of an industrial matter
under s.23 of the Act and by virtue of the powers exercisable
under s.32 or s.44. Such a construction would promote the
purpose of objects of the Act, particularly s.6(b) and s.6(c), in
accordance with s.18 of the Interpretation Act 1984 (as
amended).

An interpretation by a Commissioner in the course of
exercising power under s.32 or s.44 of the Act would not
normally, however, stand in the face of a declaration as to the
interpretation of a rule or rules by the President under s.66 of
the Act. That jurisdiction could not, however, because of s.34
of the Act, be used as an indirect appeal process against a
decision by the Commission.

S.14(1) of the Act does not confer jurisdiction on the
President, which is wider (in this case) than s.66 confers,
although the President’s jurisdiction under s.66 of the Act is
very wide.

There was another interesting argument which Mr LeMiere,
who appeared for the first respondent, submitted in these
proceedings. That was that there was no exercise of any power
to interpret the rules of the appellant. As I understood his
argument, it was that there was, in any event, no interpretation
of the rules. What occurred, as I understand the submission,
was that the parties reached an agreement as to the matter in
issue reflected in a minute of agreement which became, upon
their application, an order made by consent. In other words,
there was a concession as a foundation of the agreement by
the appellant that it did not have industrial coverage or the
right to represent under its rules. As a matter of fact, that is
what occurred. There was no interpretation of the rules but an
order defining coverage and representation made by consent.

It is unnecessary, too, therefore to consider other submissions
made on behalf of the respondents.

For those reasons, I hold that the Commission at first instance
did not err. I would dismiss the appeal.

COMMISSIONER J F GREGOR: I agree with the reasons
for decision of His Honour the President and the order
proposed, and having nothing further to add.

COMMISSIONER C B PARKS: I agree with the reasons
for decision of His Honour the President and the order
proposed, and have nothing further to add.

THE PRESIDENT: For those reasons, the appeal is
dismissed.

Order accordingly

Appearances: Mr G Halliwell, as agent, on behalf of the
appellant.

Mr R LeMiere (of Counsel), by leave, and with him Mr L
Levine (of Counsel), by leave, on behalf of the firstnamed
respondent.

Ms K Denny on behalf of the secondnamed respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Plumbers and Gasfitters Employees’ Union of Australia,
West Australian Branch, Industrial Union of Workers

Appellant
and

Burswood Resort (Management) Limited and Federated
Liquor and Allied Industries Employees’ Union of Australia,

Western Australian Branch, Union of Workers
Respondents.

No 180 of 1997.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY

COMMISSIONER J F GREGOR
COMMISSIONER C B PARKS.

2 May 1997.
Order.

This matter having come on for hearing before the Full Bench
on the 11th day of April 1997, and having heard Mr G Halliwell,
as agent, on behalf of the appellant, Mr R LeMiere (of Counsel),
by leave, and with him Mr L Levine (of Counsel), by leave, on
behalf of the firstnamed respondent, and Ms K Denny on behalf
of the secondnamed respondent, and the Full Bench having
reserved its decision on the matter, and reasons for decision
being delivered on the 2nd day of May 1997 wherein it was
found that the appeal should be dismissed, it is this day, the
2nd day of May 1997, ordered that appeal No 180 of 1997 be
and is hereby dismissed.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Yilmaz Yahiya and Bridget Yahiya
Appellants

and
Graphic Holdings Pty Ltd

Respondent.

No 1730 of 1996.
BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY
COMMISSIONER S A CAWLEY
COMMISSIONER A R BEECH.

11 April 1997.
Order.

This matter having come on for hearing before the Full Bench
on the 10th day of April 1997, and having heard Mr R W
Clohessy, as agent, on behalf of the appellants and Ms J M
Hill (of Counsel), by leave, on behalf of the respondent, and
the appellants herein having sought leave to discontinue the
application for extension of time to file appeal books and to
discontinue the appeal, and there being no objection by or on
behalf of the respondent herein, and the Full Bench having
determined therefor, pursuant to s.27(1)(a)(ii) and (iv) of the
Industrial Relations Act 1979 (as amended) (“the Act”), that it
refrain from further hearing or determining the application for
extension of time to file appeal books upon the appellants herein
withdrawing the appeal, and the parties herein having consented
to waive the requirements of s.35 of the Act, it is this day, the
11th day of April 1997, ordered and declared that the Full Bench
refrain from hearing or determining the application for an
extension of time to file appeal books and the appeal herein
upon the appellants having filed herein a notice of
discontinuance of appeal No 1730 of 1996.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Yilmaz Yahiya and Bridget Yahiya
Appellants

and

Graphic Holdings Pty Ltd
Respondent.

No 1730 of 1996.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY

COMMISSIONER S A CAWLEY
COMMISSIONER A R BEECH.

25 February 1997.
Order.

This matter having come on for hearing of an application for
an extension of time to lodge appeal books before the Full
Bench on the 24th day of February 1997, and having heard Mr
R W Clohessy, as agent, on behalf of the appellants and Ms J
M Hill (of Counsel), by leave, on behalf of the respondent,
and the respondent herein having sought leave to have the
hearing and determination of the application herein adjourned,
and the appellants having no objection to the adjournment,
and the Full Bench having determined for the just and
expeditious hearing and determination of the application herein
that the matter herein be adjourned, it is this day, the 25th day
of February 1997, ordered and directed as follows—

(1) THAT the hearing and determination of the applica-
tion herein be and is hereby adjourned to 9.00 am on
Thursday, the 10th day of April 1997.

(2) THAT the appellants herein do file and serve within
seven days of the 24th day of February 1997 an out-
line of submissions.

(3) THAT the respondent herein do file and serve an
outline of submissions within three days thereafter.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Yilmaz Yahiya and Bridget Yahiya
Appellants

and

Graphic Holdings Pty Ltd
Respondent.

No 1730 of 1996.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY

COMMISSIONER S A CAWLEY
COMMISSIONER A R BEECH.

31 January 1997.
Order.

This matter having come on for hearing of an application for
an extension of time to lodge appeal books before the Full
Bench on the 29th day of January 1997, and having heard Mr
Y Yahiya on his own behalf and on behalf of Mrs B Yahiya as
appellants and Ms J M Hill (of Counsel), by leave, on behalf
of the respondent, and the appellants herein having sought leave
to have the hearing and determination of the application herein
adjourned, and the respondent having no objection to the
adjournment, and the Full Bench having determined for the
just and expeditious hearing and determination of the
application herein that the matter herein be adjourned, and the
parties herein having consented to waive the requirements of

s.35 of the Industrial Relations Act 1979 (as amended), it is
this day, the 31st day of January 1997, ordered and directed,
by consent, that the hearing and determination of the application
herein be and is hereby adjourned to 9.00 am on Monday, the
24th day of February 1997.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.

FULL BENCH—
Appeals against decision of

Industrial Magistrate—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers’ Union of
Australia, Engineering and Electrical Division, WA Branch

Appellant

and

Greenco Pty Ltd.
Respondent.

No 1757 of 1996.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY

COMMISSIONER R N GEORGE
COMMISSIONER C B PARKS.

1 May 1997.
Order.

This matter having come on for hearing before the Full Bench
on the 9th day of April 1997, and having heard Mr L Gandini,
as agent, on behalf of the appellant and Ms V Paul (of Counsel),
by leave, on behalf of the respondent, and the Full Bench having
reserved its decision on the matter, and reasons for decision
being delivered on the 1st day of May 1997 wherein it was
found that the appeal should be upheld, it is this day, the 1st
day of May 1997, ordered—

(1) THAT appeal No 1757 of 1996 be and is hereby up-
held.

(2) THAT the decisions of the Industrial Magistrate in
complaint Nos 95 of 1996, 96 of 1996, 97 of 1996
and 98 of 1996 be and are hereby set aside, and a
decision of “contravention proven” substituted in
each complaint thereof.

(3) THAT complaint Nos 95 of 1996, 96 of 1996, 97 of
1996 and 98 of 1996 be and are hereby remitted back
to the Industrial Magistrate to determine the ques-
tions of penalty and costs according to law and the
reasons of the Full Bench.

(4) THAT leave be and is hereby granted to the appel-
lant herein to amend the grounds of appeal in the
terms of the document headed “Amended Grounds
of Appeal” and filed herein on the 9th day of April
1997.

(5) THAT time be and is hereby extended to the appel-
lant herein to file and serve appeal books to and
including the 30th day of January 1997.

By the Full Bench.
(Sgd.) P. J. SHARKEY,

[L.S.] President.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers’ Union of
Australia, Engineering and Electrical Division, WA Branch

Appellant

and

Greenco Pty Ltd
Respondent.

No 1757 of 1996.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY

COMMISSIONER R N GEORGE
COMMISSIONER C B PARKS.

1 May 1997.
Reasons for Decision.

THE PRESIDENT: This is an appeal against the decision of
an Industrial Magistrate, such an appeal being properly brought
under s.84 of the Industrial Relations Act 1979 (as amended)
(hereinafter referred to as “the Act”).

Time was extended to enable filing and service of the appeal
books, it being just and expedient to do so, particularly having
regard to the fact that no injustice would be occasioned to the
respondent by so deciding and that substantial injustice would
be occasioned to the appellant by deciding otherwise.

The appellant organisation brought complaints in the
Industrial Magistrate’s Court at Perth against the respondent,
an employer, alleging a number of breaches of the Electrical
Contracting Industry Award No R 22 of 1978 (as amended
and consolidated). There were five complaints that the
respondent had not paid an employee, one Greg (sic) Knowles,
overtime on five occasions and payment of an amount of
$406.56 in total was claimed. That amount was amended to
$338.00 upon the hearing of the complaints.

The complaints were dismissed by the Industrial Magistrate.
The appellant organisation now appeals against the decision

on the following amended grounds—
“1. The Industrial Magistrate erred in law in dismissing

the complaints once the Respondent admitted that it
contravened/failed to comply with the relevant Award.

Particulars
1.1 Section 83(2) of the Industrial Relations Act

1979 sets out the powers of the Magistrate on
hearing an application.

1.2 The Defendant admitted the facts alleged by
the Complainant and hence the contraventions/
failures to comply were proved, as required
by Section 83(2)(a).

1.3 If a contravention/failure to comply is proved
as required by Section 83(2)(a), a Magistrate
has no power to then proceed to dismiss a com-
plaint under Section 83(2)(b).

1.4 The Magistrate acted in an ultra vires manner
in exceeding his power under, and/or misin-
terpreting the provisions of, Section 83(2),
when he found the contraventions/failure to
comply proved, but then dismissed the com-
plaints.

 2. The Industrial Magistrate erred in law in dismissing
the application on the basis that the cause of action
had been vexatiously instituted.

Particulars
2.1 The relevance of whether an action is insti-

tuted vexatiously is restricted to the question
of costs as set out in Section 83(3).

2.2 A Magistrate therefore has no power to dis-
miss a complaint solely on the basis that he/
she believes it is vexatiously instituted, as such
a conclusion goes only to the issue of costs.

2.3 The Magistrate therefore confused his power
to determine the matter under Section 83(2)
with the issue of costs set out in Section 83(3).

 3. The Industrial Magistrate erred in law in dismissing
the complaints (despite the admissions from the De-
fendant) on the basis, that he felt—

i. a complaint should only be initiated if a Letter
of Demand has been issued to a Defendant.

ii. the complaints (before the Court on this occa-
sion) should not have been initiated unless the
provisions of Clause 27 of the Electrical Con-
tracting Industry Award R22 of 1978 were
complied with. (ie. the dispute resolution
clause)

iii. the Complainant Union required authorisation
from the affected members to proceed with a
complaint.

iv. the monies that were allegedly owing had been
paid prior to the date of the hearing, and this
resolved the matter.

v. the complaint had only been issued after the
Defendant refused to enter into enterprise ne-
gotiations with the Complainant

which the Appellant says are irrelevant considera-
tions for the purposes of Section 83(2).

PUBLIC INTEREST
1.1 It is in the public interest that the administra-

tion of justice in the Industrial Magistrates
Court be executed according to law.

1.2 It is in the public interest that the Industrial
Magistrates Court exercises its duties without
imposing unnecessary or unlawful constraints
upon Complainants.

ORDERS SOUGHT
1.1 The decision of Getting SM of 14th Novem-

ber 1996 to dismiss the complaints, be
quashed.

1.2 The matter be remitted back to the Industrial
Magistrates Court for proper hearing and de-
termination.”

Those parts of the grounds of appeal which refer to public
interest are not relevant to this application.

One complaint, complaint No 99 of 1996, was withdrawn
by consent when the complaints came on for hearing on 14
November 1996.

Upon the hearing before the Industrial Magistrate, Mr Young,
the advocate for the applicant organisation, gave details of an
agreement reached between the parties whereby the amounts
referred to in the amended complaints having been paid the
matter was settled on the basis that “no fines or costs would be
pursued if the defendant pleaded guilty to the complaints” (see
page 32 of the appeal book (hereinafter referred to as “AB”)).
Mr Young informed the court that if the defendant pleaded
“guilty” or acknowledged the award breaches which had taken
place, then the applicant organisation would not seek costs or
penalty. He went on to add that it was his understanding that
Ms Sanderson (the advocate for the defendant at first instance)
would “argue mitigation” and would seek to have the
complaints dismissed.

His Worship then observed that he was not certain that the
complaints could be dismissed unless the court heard the
complainant and defendant. His Worship asked Mr Young why
he was not withdrawing the complaints (see page 32 (AB)).

Ms Sanderson indicated that she would be making
submissions regarding “the powers this court has in relation
to breaches which have been proven” (see page 34 (AB)). On
the same page, she indicated that for the reasons submitted the
respondent would oppose a “record of conviction” and would
make submissions in detail regarding mitigating factors. The
defendant then formally admitted all of the facts (see pages
35-36 (AB)).

His Worship then indicated that he required to be satisfied
that there was a power to dismiss. Mr Young then purported to
concede that there was a power to dismiss (see pages 36-37
(AB)).

What is, however, unequivocally clear is that the breaches
alleged were being admitted, that the amounts claimed in the
complaints had been paid, and that the learned Industrial
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Magistrate was being invited, following such admissions, to
dismiss the complaints instead of “recording a conviction”.
This he did for the reasons submitted to him and set out in his
reasons for decision.

The real question is whether the learned Industrial Magistrate
had power under the Act to dismiss the application. This was
an application for enforcement of an award under s.83 of the
Act. The powers of an Industrial Magistrate’s Court in the
court’s general jurisdiction, which an application under s.83
of the Act is part of, are, except as otherwise prescribed by
this Act, those provided for in the Local Courts Act 1904 (as
amended) as if the proceedings were an action within the
meaning of that Act. The practice and procedure to be observed
by an Industrial Magistrate’s Court when exercising general
jurisdiction (as in this case) is that provided for under the Local
Courts Act 1904 (as amended) for an action in that jurisdiction,
“except as otherwise prescribed by or under this Act or another
law”.

S.83 of the Act contains a number of prescriptions for the
conduct of proceedings under s.83 in the Industrial Magistrate’s
Court. The relevant section, for the purposes of this appeal, is
s.83(2). That section reads as follows—

“(2) On the hearing of an application under subsection
(1) the industrial magistrate’s court may, by order —

(a) if the contravention or failure to comply is
proved, issue a caution or impose such pen-
alty as the industrial magistrate’s court
considers just but not exceeding $1 000 in the
case of an employer, organization or associa-
tion and $250 in any other case;

(b) dismiss the application,
and, subject to subsection (3), in any case with or
without costs, but in no case shall any costs be given
against the Registrar, a Deputy Registrar, or an In-
dustrial Inspector.”

The section must be read within the context of the whole of
s.83 and also in the context of the whole of the Act. I also
propose to construe the section in accordance with the ordinary
natural meaning of the words, unless to do so causes ambiguity
or absurdity, or would be contrary to the clear legislative
intention of the Act (see Cooper Brookes (Wollongong) Pty
Ltd v Federal Commissioner of Taxation 35 ALR 151 (HC)
per Mason and Wilson JJ at pages 169-170).

I should also say that the respondent’s clear case was that
the power to dismiss an application existed under s.83(2) of
the Act and applied whether a contravention or failure to
comply was proven or not. The appellant organisation’s case
was that s.83(2)(a) and (b) were mutually exclusive.

First, I must observe that a contravention or failure to comply
with any provision of an award may be proved upon admission.

The hearing and determination of this application were
proceedings in a court (see s.81CA and s.83(1), (2), (3) and
(4) of the Act). An application constitutes “proceedings” under
s.83. A proceeding is a proceeding in a court, and includes
cross-proceedings or an incidental proceeding in the course of
or in connection with a proceeding. This complaint was a
proceeding.

The word “may”, which is used in s.83(2) of the Act, is a
word which may be used in an enabling sense or be indicative
that it grants a discretion (see the Interpretation Act 1984 (as
amended), s.83, as to the latter sense). It is as always the real
intention of Parliament that that must be ascertained. In this
case, an examination of s.83(2) makes it plain that the word
“may” is conferring a power and a duty on an Industrial
Magistrate when he/she hears an application under the section
to dispose of it in the manner prescribed in s.83(2) (see Finance
Facilities Pty Ltd and Others v Federal Commissioner of
Taxation [1970-1971] 127 CLR 106 (HC) per Windeyer J at
pages 134-135 and Pearce and Geddes “Statutory Interpretation
in Australia”, 4th Edition, paragraphs 11.3 to 11.12).

It is quite clear from the words of the sub-section that, if the
contravention or failure to comply is proved, then the Industrial
Magistrate then, and only then, is empowered to issue a caution
or impose a penalty. It follows that if the contravention or
failure to comply is not so proven then the application should
be dismissed. That is the only other course open to be taken
under the section.

The respondent’s case is and was that the word “dismiss”
means to dismiss even after the complaint is proven. In other
words, the submission is that there is a power in s.83(2) of the
Act similar to what s.669 of The Criminal Code prescribes,
which is as follows—

“(1) When upon the trial of any person on a charge of any
offence not punishable with more than 3 years’ im-
prisonment, with or without any alternative
punishment, such person shall plead guilty, or the
court shall think the offence proved, if it appears to
the court that regard being had to the youth, charac-
ter, or antecedents of the offender, or the trivial nature
of the offence, or to any extenuating circumstances
under which the offence was committed, it is inex-
pedient to inflict any punishment—

(a) the court may, in the case of a first offender as
defined by subsection (la), dismiss the indict-
ment or complaint without proceeding to
conviction and make an order to that effect,
and if the court thinks fit may, upon such dis-
missal, order the offender to pay such costs of
the prosecution as the court may think reason-
able, and may direct when and to whom and
in what instalments the amount ordered to be
paid is to be paid, and such order may be en-
forced in the same manner as orders made on
summary conviction; or

(b) the court may, in the case of a first offender as
defined by subsection (lb), convict him and
discharge him—

(i) unconditionally; or
(ii) conditionally on his entering into one

or more of the recognizances provided
for in section 19(6), (7) and (8) of this
Code;

and either without payment of costs as men-
tioned in paragraph (a), or subject to the
payment of such costs as the court may think
reasonable.

 ...
 (2) Any order of dismissal or conviction and uncondi-

tional or conditional discharge under the provisions
of this section is a bar to all further or other criminal
proceedings for the same cause.

 ...
 (4) The term “court” in this section includes a court of

summary jurisdiction.”
The word “dismiss” implies an adjudication upon the issues

between the parties in a manner favourable to the respondent
not the applicant (see R v Nicholl 26 ACTR 19 at 22 (Sup Crt
ACT) per Blackburn CJ). (I adopt that meaning with respect).
S.152 of the Justices Act 1902 (as amended) is an example of
the use of the word dismiss/dismissal with that meaning. In
s.27 of the Act, which does not however apply to the Industrial
Magistrate’s Court, the word “dismiss” is used with the
meaning which the appellant seeks to ascribe to the word in
s.83(2) of the Act.

“Dismiss”, however, in s.83(2), implies an adjudication upon
the issues between the parties used in its ordinary sense.
“Dismiss” does not mean “dismiss” as an alternative to finding
the application proven. It does not mean that one can dismiss
rather than impose a caution or a penalty as prescribed by
s.83(2)(a). Even without the use of the word “or” as a
disjunctive between s.83(2)(a) and s.83(2)(b) of the Act, it is
clear that s.83(2)(a) and s.83(2)(b) prescribe two separate
distinct courses. By s.83(2)(a), if the application is proven then
a caution may be imposed or a penalty imposed on the
respondent. If an application is not proven, then the clear
alternative of dismissal obtains. There is nothing to suggest
that “dismiss” means anything other than its usual meaning
which is that expressed by Blackburn J in R v Nicholl (Sup
Crt ACT) (op cit) and referred to above.

In my opinion, if “dismiss” were to be given a different
meaning, the legislature would have to clearly say so, as it
does in s.669 of The Criminal Code and in s.27(1) of the Act
(which does not apply to the Industrial Magistrate’s
jurisdiction).
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A similar but not identical provision to s.83(2) of the Act
exists in s.84A(5) of the Act where “dismiss” plainly means
“dismiss after an adjudication of the issues between the parties
in favour of the defendant”.

Thus, the clear unambiguous meaning of s.83(2) of the Act
is that it empowers and requires the Industrial Magistrate to
caution or penalise the defendant or respondent if the
contravention or failure to comply is proved. Otherwise, the
requirement is to dismiss the application, but only if the
contravention or failure to comply is not proved.

There is no power in the Industrial Magistrate to dismiss an
application under s.83 of the Act if the contravention or failure
to comply is proved. In this case, the facts required to be proved
were clearly admitted, as my summary above of what occurred
in the proceedings before the learned Industrial Magistrate
clearly establishes. Admissions made by agreement between
the parties or made by counsel to the court are binding in civil
proceedings. They may be retracted if the court gives leave to
do so, but they were not in this case (see “Cross on Evidence”
Australian Edition, paragraph 3160).

Further, in criminal proceedings, an accused person, either
personally or by his/her counsel or solicitor, may admit on
his/her trial any facts alleged or proved against him/her and
such admission shall be proof of that fact without other
evidence (see “Cross on Evidence” (op cit), paragraph 3170,
and s.34 of the Evidence Act 1929 (as amended)).

Accordingly, whether these proceedings were criminal or
civil, the Industrial Magistrate could and should have found
any alleged contravention or failure to comply proven on the
admission of counsel or an advocate.

By reference to the whole of the transcript of the proceedings
at first instance, but particularly those submissions to which I
have referred above, there was an unequivocal formal
admission of the breach of the award alleged, except as it related
to quantum, which was the subject of an application to amend
which was agreed (see page 31 (AB)).

The proceedings quite unequivocally proceeded on the basis
that it was submitted for the defendant and conceded for the
complainant that there was power to dismiss. This occurred
notwithstanding that the complaint was proven by unequivocal
admission. The amounts claimed by the complainant had even
been paid by the defendant.

It was submitted that the concession of the appellant
(complainant at first instance) could be relied on. However,
the parties cannot confer power upon the court to make orders
which the court lacks power to make or are not in conformity
with legal principle (see Thomson Australian Holdings Pty
Ltd v Trade Practices Commission and Others [1980-1981]
148 CLR 150 at 163-164 (HC) per Gibbs CJ, Stephen, Mason
and Wilson JJ).

Accordingly, since by the concession it was said to have
been intended to confer power on the Industrial Magistrate to
dismiss the complaint, when such complaint was proven by
admission, as it was, then the concession was of no effect.
This was because the concession purported to confer power
on the Industrial Magistrate to make orders which he had no
power to make, for the reasons I have set out above.

I would also add that the use of the word “guilty” or reference
to finding the defendant guilty in these proceedings is entirely
erroneous (see Mt Newman Mining Co Pty Ltd v AWU 57
WAIG 1542 (IAC)).

The Industrial Magistrate erred for those reasons in failing
to find the complaints (except that which was withdrawn)
proven and then dismissing the complaints. I would uphold
the appeal. I would set the decisions to dismiss aside. I would
substitute a decision of “contravention proven” in each
complaint. I would remit the complaints back to the Industrial
Magistrate to determine the questions of penalty and costs
according to law and these reasons.

COMMISSIONER R N GEORGE: I have had the
opportunity of reading the Reasons for Decision of His Honour
the President in draft form. I agree for the reasons set out therein
with the decision to uphold the appeal. I also agree with the
remedy proposed and have nothing to add.

COMMISSIONER C B PARKS: I agree with the reasons
for decision of His Honour the President and the order
proposed, and have nothing further to add.

THE PRESIDENT: For those reasons, the appeal is upheld,
the decisions to dismiss set aside, a decision of “contravention
proven” substituted in each complaint, and the complaints
remitted back to the Industrial Magistrate to determine the
questions of penalty and costs according to law and these
reasons.

Order accordingly.
Appearances: Mr L Gandini, as agent, on behalf of the

appellant.
Ms V Paul (of Counsel), by leave, on behalf of the

respondent.

PRESIDENT—
Matters dealt with—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Ian Barrett and Tracey Barrett
Applicants.

and

The Western Australian Builders Labourers Painters
Plasterers Union of Workers

Respondent.

Nos 776 and 777 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

29 April 1997.
Order.

These matters having come on for hearing before me on the
29th day of April 1997, and having heard Mr I Barrett on his
own behalf and as agent for Tracey Marie Barrett, and Ms J
Harrison on behalf of the respondent organisation, and having
reserved my decision on these matters, and having determined
that my reasons for decision will issue at a future date, it is
this day, the 29th day of April 1997, ordered that application
Nos 776 and 777 of 1997 be and are hereby dismissed.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Ian Barrett and Tracey Barrett
Applicants.

and

The Western Australian Builders Labourers Painters
Plasterers Union of Workers

Respondent.

Nos 776 and 777 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

30 April 1997.
Reasons for Decision.

THE PRESIDENT: These are applications by the abovenamed
applicants, Ian Barrett and Tracey Barrett, pursuant to s.49(11)
of the Industrial Relations Act 1979 (as amended) (hereinafter
referred to as “the Act”), seeking the stay of operation of a
decision of the Industrial Magistrate made on 19 March 1997
in the Industrial Magistrate’s Court at Perth in complaint No
154 of 1996.

By that decision, His Worship amended complaint No 154
of 1996 by deleting the words “Ian Barrett and Tracey Barrett”
from the name of the defendant as it appeared in the complaint,
which was as follows—

“Ian Barrett and Tracey Barrett trading as Barrett Pty Ltd”.
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A second complaint was struck out.
Proceedings were adjourned to enable the company, Barrett

Pty Ltd, to be served, Ian Barrett and Tracey Barrett having
been previously served.

The decision also involved a dismissal of their application
for costs.

The matter was then listed for hearing on 30 April 1997,
which is the day after these applications for a stay were
heard.

In the meantime, the applicants herein, who are husband
and wife, filed a notice of appeal against the decision of His
Worship.

The appeal complains that the defendants as charged have
been replaced by a separate entity, the second party never
having been charged by summons and that that was an error.
In short, as I understand the grounds of appeal, the amendment
was not the substitution of the proper name for an incorrect
name, but the substitution of a new entity. That is what I distilled
from the grounds of appeal, which were not altogether clear. I
was also informed that the decision not to award costs was the
subject of appeal.

Mr Ian Barrett appeared as agent for Ms Barrett and on his
own behalf in these applications for a stay of His Worship’s
decision.

It was submitted by him that there was a serious issue to be
tried because there had been substitution by the Industrial
Magistrate in the complaint of a party who was not a party to
the proceedings, that party being the company, Barrett Pty Ltd
(hereinafter referred to as “the company”). In other words, it
was submitted that His Worship’s decision was not to effect a
mere alteration of the name as was properly done in Owners
of Johnston Court Strata Plan No 5493 v Dumancic 70 WAIG
1285 at 1287 (IAC).

It was also submitted by Mr Barrett that the balance of
convenience favoured the applicants because the question of
costs could not be resolved if a stay were not granted.

It was also, at least as I understood the submissions, submitted
that it was generally unjust to the company and to the applicants
to allow these proceedings to continue, particularly since it
would pre-empt the appeal. The grounds of the applications
reflect these submissions.

For the respondent, it was submitted by Ms Harrison that
there was not a serious issue to be tried, the amendment of the
name of the defendant being merely that, and in accordance
with authorities such as Owners of Johnston Court Strata Plan
No 5493 v Dumancic (IAC) (op cit).

Further, it was submitted by Ms Harrison for the respondent
that the hearing of the complaint would be unduly delayed, it
having been listed for 30 April 1997, if a stay of the decision
of the Industrial Magistrate occurred.

It was, in addition, submitted that the respondent, if I made
an order staying the operation of His Worship’s decision, would
suffer detriment because not only would the hearing of this
complaint be delayed, but so also would other applications.

It seems to have been assumed for the purposes of these
proceedings that the determination of the Industrial Magistrate
to permit the amendment or substitution was a decision, as
that is referred to in s.84(1) of the Act.

Further, for the respondent, there was material placed before
me to the effect that the company was duly incorporated, and
that, at least at a material time in July 1996, both the applicants
were directors of it. Not all of that material was before the
Industrial Magistrate, and I do not know that there is a great
deal of weight I can attach to it.

The principles which apply to applications under s.49(11)
of the Act are well established (see CSA v WA Centre for
Pathology and Medical Research and Another 76 WAIG 60).
The principles are as follows—

(1) It is for the applicant for a stay to establish that the
discretion of the Commission should be exercised in
his/her favour.

(2) The applicant must establish that there is a serious
issue to be tried.

(3) The applicant must establish that the balance of con-
venience lies with the applicant.

(4) The main principle to be considered is that a suc-
cessful party should not be lightly deprived of the
fruits of his/her “litigation”.

(5) The Commission is bound to apply and consider
s.26(1)(a), s.26(1)(c) or sometimes s.26(1)(d) of the
Act.

(These principles were also laid down in Gawooleng Dawang
Inc v Lumpton and Others 72 WAIG 1310).

I am persuaded that there is a serious issue to be tried as to
whether this amendment constituted an amendment to the name
or the substitution of another party and whether to do so was
an error of law. The question of costs was also said to be a
question raised in the grounds of appeal.

The balance of convenience raises different questions. It is
trite to say that Mr Barrett and Ms Barrett and Barrett Pty Ltd
are three different legal persons. I have difficulty in
understanding how the applicants are inconvenienced or suffer
detriment if the company is now a defendant and the operation
of the decision whereby the company’s name was amended,
or, alternatively, the company became a defendant is not stayed.
What happens is that the complaint is heard and the company
defends itself and is either successful or unsuccessful in so
doing. In any event, the applicants are no longer the subject of
the complaints and are not at risk of penalties being imposed
or of other orders being made against them. It has not been
established, therefore, to my satisfaction that there would be
any inconvenience or detriment to the applicants herein as a
result. Indeed, the fact that they are no longer defendants in
the action but another person, namely the company, is, might
be said to be of substantial benefit to them.

I am not therefore satisfied that the balance of convenience
lies with the applicants.

On the other hand, the unnecessary stay of the operation of
the decision would, of course, result in these proceedings not
continuing and would result in inconvenience to the respondent.

I am not at all persuaded that the respondent will suffer
inconvenience in relation to others of its members who may
or may not have the right to make complaints against the
company, and, indeed, such a consideration is irrelevant.

Further, I am disposed to follow the authority Re Rozenes;
ex parte Burd [1994] 68 ALJR 372 (HC) where Dawson J
held that if there are no exceptional circumstances the High
Court would not permit the fragmentation of a criminal trial
by entertaining proceedings to contest the rulings of the trial
judge. That is another and further reason why, even though
these proceedings are not criminal proceedings, I would not
be disposed to grant the applications for a stay. It seems to me
that it would unnecessarily fragment proceedings against a
separate individual party at the request of persons who are
now not a party to the proceedings.

For all of those reasons, the applicants have not established
that the respondent should be deprived of the fruits of its
litigation, or that the equity, good conscience and substantial
merits of the case lie with them.

I have taken into account all of the submissions of the parties.
As to the question of costs, if it is competent that an appeal

lie against it under s.84 of the Act, then the applicants have
their remedy and the balance of convenience does not favour
the applicants in that regard because the stay of the dismissal
of the application for costs would be of no effect.

For those reasons, I dismissed the applications.
Appearances: Mr I Barrett on his own behalf and as agent

for Tracey Marie Barrett.
Ms J Harrison on behalf of the respondent organisation.
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PRESIDENT—
Unions—Matters dealt with

under Section 66—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Registrar
Applicant

and

Building Trades Association of Unions of Western Australia
(Association of Workers)

Respondent.

No 171 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

22 April 1997.
Order.

This matter having come on for a further directions hearing
before me on the 22nd day of April 1997, and having heard
Ms J H Smith (of Counsel), by leave, on behalf of the applicant
and Ms J Quinlivan (of Counsel), by leave, on behalf of the
respondent, and the parties herein having consented to waive
the requirements of s.35 of the Industrial Relations Act 1979
(as amended) (“the Act”), and the parties herein having
consented to the orders herein, it is this day, the 22nd day of
April 1997, ordered and directed, by consent, as follows—

(1) THAT the respondent organisation be and is hereby
granted an extension of time to make application to
the Registrar of the Commission, to alter rules 13
and 14(d)(3) so that those rules are not contrary to or
inconsistent with s.64A, s.64B and s.64D of the Act.

(2) THAT such application be filed by the 30th day of
June 1997.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Registrar
Applicant

and

Building Trades Association of Unions of Western Australia
(Association of Workers)

Respondent.

No 171 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

8 April 1997.
Order.

This matter having come on for a further directions hearing
before me on the 8th day of April 1997, and having heard Ms
J H Smith (of Counsel), by leave, on behalf of the applicant
and Mr A Drake-Brockman (of Counsel), by leave, on behalf
of the respondent, and the parties herein having consented to
waive the requirements of s.35 of the Industrial Relations Act
1979 (as amended), and the parties herein having consented to
the order herein, it is this day, the 8th day of April 1997, ordered
and directed, by consent, that application No 171 of 1997 be
and is hereby adjourned to 9.00 am on Tuesday, the 22nd day
of April 1997 for a further directions hearing.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Registrar
Applicant

and

Building Trades Association of Unions of Western Australia
(Association of Workers)

Respondent.

No 171 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

6 March 1997.
Order.

This matter having come on for a directions hearing before
me on the 5th day of March 1997, and having heard Ms J H
Smith (of Counsel), by leave, on behalf of the applicant and
Mr A Drake-Brockman (of Counsel), by leave, on behalf of
the respondent, and the parties herein having consented to
waive the requirements of s.35 of the Industrial Relations Act
1979 (as amended), and the parties herein having consented to
the order herein, it is this day, the 6th day of March 1997,
ordered and directed, by consent, that application No 171 of
1997 be and is hereby adjourned to 9.00 am on Tuesday, the
8th day of April 1997 for a further directions hearing.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Registrar
Applicant

and

The Australian Municipal, Administrative, Clerical and
Services Union of Employees, WA Clerical and

Administrative Branch
Respondent.

No 458 of 1996.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

18 April 1997.
Reasons for Decision.

THE PRESIDENT: This is an application by the Registrar for
orders, made with the consent of the respondent organisation,
such orders being sought under s.66(7) of the Industrial
Relations Act 1979 (as amended) (hereinafter referred to as
“the Act”).

The Commission, on 17 April 1996, by order No 458 of
1996, made an order, by consent, disallowing rules 29(b), 31(1),
31(2)(b), 31(3) and 32(a)1. The applicant and respondent
organisation seeks an order that that order be cancelled.

There are two bases for the application.
First, it is common ground that the rules to be disallowed in

the consent order, order No 458 of 1996, were incorrectly
referred to in the application. Since that order was made, there
was, I was informed, a search of the Commission’s records
which has revealed that the rules referred to in the order were
replaced by a new set of rules in application No 1305 of 1993.

In fact, the position is this. By order dated 2 December 1993,
the Full Bench ordered that the Registrar be authorised to
register alterations to rules 1 and 5 of the rules of the respondent
organisation. Subsequently, that was effected.

By application No 1306 of 1993, the respondent organisation
sought to amend its rules by substituting new rules, with the
exception of rules 1 and 5 which were the subject of the
application to the Full Bench to which I have referred. On 2
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December 1993, the Registrar registered a complete substitute
set of rules other than the new rules 1 and 5 referred to above.

The rules sought to be disallowed in the application before
me, and properly disallowable, are those rules which were
altered in 1993 and numbered then as they are referred to in
this application. They are also properly disallowable.

The second basis of the application is that I issue a further
order in terms of the minute of consent order. That order, if it
were made, would result in me disallowing rules 26 a.i, 28 a,
28 b.ii.1.2, 28 c, 28 f and 28 h of the rules of the respondent
organisation instead of rules 29(b), 31(1), 31(2)(b), 31(3) and
32(a)1.

In application No 458 of 1996, by consent, the Commission
ordered that rules 29(b), 31(1), 31(2)(b), 31(3) and 32(a)1 of
the rules of the respondent organisation be disallowed.

What occurred is that in 1993 new rules numbered differently
were substituted. Accordingly, the wrong rules were disallowed
as a result of the consent order in application No 458 of 1996.
That order was perfected by being deposited in the Office of
the Registrar on 18 April 1996 (see s.36 of the Act).

Again, the order sought making orders, cancelling that order
and disallowing the rules designated now by their correct
numbers are sought by consent.

The question arises as to whether I can now “cancel” that
order.

S.34(4) of the Act provides as follows—
“(4) Except as provided by this Act, no award, order, dec-

laration, finding, or proceeding of the President, the
Full Bench, or the Commission shall be liable to be
challenged, appealed against, reviewed, quashed, or
called in question by any court on any account what-
soever.”

S.27(1)(m) of the Act provides as follows—
“(1) Except as otherwise provided in this Act, the Com-

mission may, in relation to any matter before it —
...
(m) correct, amend, or waive any error, defect,

or irregularity whether in substance or in
form;”

Certainly, perfected orders must generally be varied only
upon appeal.

The court also has inherent jurisdiction to amend an order
which turns out to be incorrect by the inadvertence of counsel,
or by the mistake of a Judge which is not corrected by counsel,
so as to rectify situations of injustice (see Monaco and Another
v Arnedo Pty Ltd and Another (1994) 13 WAR 522 at 524
(FC)), or to amend an order made in a form which does not
correctly express its intention (see Biala Pty Ltd and T S
Holdings Pty Ltd v Mallina Holdings Ltd (1989) 2 WAR 381
at 390 (FC)).

It is interesting to note that it has been held that the court has
power to vary an interlocutory order which has passed the seal
of the court (see Pillinger v Ropework Services International
Pty Ltd (1989) (unreported) (Library No 7976) (Sup Crt WA)).

The Commission does not have inherent jurisdiction in these
matters, but s.27(1)(m) of the Act confers a power in similar
terms.

What occurred here was that there was inadvertently a failure
to identify the rules to be disallowed by consent by their correct
numbers, a situation as was contemplated in Monaco and
Another v Arnedo Pty Ltd and Another (FC) (op cit) and within
the power of the Commission under s.27(1)(m) of the Act.

The proper application was really one under application No
458 of 1996 to correct the order originally made, not to cancel
it, since I made that order. However, if I were to correct the
order it would avoid a situation of injustice.

What I will therefore do is to treat this application as such
and correct the order, by consent, so that the rules to be
disallowed are correctly identified in the order, rather than
purporting to cancel the order and substitute another one. That
would be able to be achieved by the application of s.26(1)(a)
and s.26(2) of the Act.

I will make such an order, notwithstanding the time which
has elapsed between the date of the original consent order and
this application.

I will issue a minute to reflect these reasons. However, if there
are any difficulties for the parties in my taking this course, they
may make submissions. Unless my Associate is informed by close
of business on 22 April 1997, I will assume that they do not.

Order accordingly
Appearances: Ms J H Smith (of Counsel), by leave, on behalf

of the applicant.
Mr R Dhue on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Registrar
Applicant

and

The Australian Municipal, Administrative Clerical and
Services Union of Employees, WA Clerical and

Administrative Branch
Respondent.

No 458 of 1996.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

18 April 1997.
Correcting Order.

This matter having come on for a directions hearing before
me on the 8th day of April 1997, and having heard Ms J H
Smith (of Counsel), by leave, on behalf of the applicant and
Mr R Dhue on behalf of the respondent, and having reserved
my decision on the matter, and reasons for decision being
delivered on the 18th day of April 1997, and pursuant to the
powers conferred on the Commission under s.27(1)(m) of the
Industrial Relations Act 1979 (as amended) (“the Act”), it is
this day, the 18th day of April 1997, ordered and directed, by
consent, that the order issued by the Commission in respect to
application No 458 of 1996 made on the 17th day of April
1996 shall be corrected by substituting the following orders—

(1) THAT I declare that rules 28 a, 28 b.ii.1.2, 28 c, 28 f
and 28 h of the rules of the abovenamed respondent
organisation are contrary to or inconsistent with s.64A
of the Act.

(2) THAT I declare that rule 26 a.i of the rules of the
abovenamed respondent organisation is contrary to
or inconsistent with s.64B and s.64D of the Act.

(3) THAT rules 26 a.i., 28 a, 28 b.ii.1.2, 28 c, 28 f and
28 h of the rules of the abovenamed respondent or-
ganisation be and are hereby disallowed as and from
the 8th day of April 1997.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Martin Reginald Thobaven
Applicant

and

The West Australian Locomotive Engine Drivers, Fireman’s
and Cleaner’s Union of Workers

Respondent.

No 527 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

25 March 1997.
Reasons for Decision.

THE PRESIDENT: On 24 March 1997, I conducted a
directions hearing in this matter and heard an application by
the applicant for interim orders. The application for final orders
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and for interim orders was, of course, made under s.66 of the
Industrial Relations Act 1979 (as amended) (hereinafter
referred to as “the Act”).

The applicant also sought an order that meetings of the
Finance Committee be held in accordance with rule 26 of the
registered rules.

FINANCE COMMITTEE MEETINGS
It was conceded that Finance Committee meetings had not

been held for some time. Mr Hathaway, on behalf of the
respondent organisation, explained that they were not so held
because the financial records of the respondent organisation
had been locked in the safe which could not be unlocked
because the now dismissed General Secretary, Mr McPolin,
had the key. This was denied in a letter received from Mr
McPolin. Subsequently, I was informed, a locksmith was
engaged to open the safe and fitted a new lock. There is now
therefore an availability of the financial records so that Finance
Committee meetings can be conducted. They are required under
rule 26 to be conducted once each month. One such meeting
has been held this year on 18 March 1997, and Mr Hathaway
gave an undertaking on behalf of the respondent from the bar
table that Finance Committee meetings would now continue
to be held monthly in accordance with the rules.

MEETINGS OF THE GENERAL COMMITTEE
The only interim order sought under this head was an order

that meetings of the General Committee be conducted at the
time designated by the General Committee. A number of
undisputed facts seem to have emerged from the evidence given
from the bar table. (That evidence was accepted by me where
it was not contradicted by either side on the basis of R v
Commonwealth Conciliation and Arbitration Commission and
Others; ex parte Melbourne and Metropolitan Tramways Board
[1965] 113 CLR 228 (HC) where the whole High Court held
that a Commissioner was entitled to act on the assertions of
advocates without hearing other evidence; but if the assertions
were challenged, it would at least be imprudent on the part of
the Commissioner not to examine the matter further).

(1) On 9 December 1996, the General Committee (see the
Minutes of the General Committee, exhibit 2) passed a
resolution that meetings of the General Committee take place
in 1997/1998 on alternate Tuesdays starting at 11.30 am as
from 7 January 1997.

(2) That Standing Orders, which are annexed to and form
part of the rules of the respondent organisation, provides by
Standing Order 39 as follows—

“39. The General Committee shall sit at 7.15 p.m. and
close at 9.30 p.m. unless a majority of members
present decide by resolution to extend the sitting.
Such extension shall be deemed to be for a period of
fifteen (15) minutes; at the expiration of such period
and at each 15 minute period thereafter the question
of further extension shall be decided by resolution.”

For a number of years meetings have been held in accordance
with those Standing Orders.

(3) That with the exception of some Special General meetings
called by the General President this year, the General President,
Mr David Kimberley Hathaway, has given notice of 10 general
meetings this year held on each Monday fortnightly, except
where a public holiday falls on a Monday, in accordance with
Standing Order 39.

(4) Generally, those 10 meetings have been attended by five
members of the General Committee, whilst seven members of
the General Committee have attended, pursuant to the
resolution of 9 December 1996 fixing the meetings for alternate
Tuesdays, on those Tuesdays at 11.30 am.

As a result, there is no quorum at the meetings which the
General President attends and would purport to preside over,
and the business of the respondent organisation cannot be
transacted at all through the General Committee as the rules
prescribe (see rule 22(a)).

SHOULD INTERIM ORDERS BE MADE?
In Corse v Robinson and CSA (Application No 1285 of 1996)

(unreported) (delivered 6 December 1996) at pages 5-6 (a
decision of the President), there appear the principles which
apply to applications for interim orders. I apply those principles
in this matter.

INTERIM ORDERS—FINANCE COMMITTEE
It is, if I may say so, no answer to say that no Finance

Committee meeting could take place because the financial
records of the respondent organisation were locked away and
there was no key available.

Rule 26 still requires that the meetings be held. If such
meetings were held, reports about current financial matters
and the position with regard to the records locked away could
still be entertained and heard by the Finance Committee. Of
course, the safe might have been opened some time ago, but
Mr Hathaway submitted that this was an expense which they
had hoped to avoid.

I make no finding on that matter at this time. However, since
a Finance Committee meeting has now been held on 18 March
1997, and since Mr Hathaway has undertaken that meetings
will now continue, and rule 26 requires that they take place
monthly, I am not persuaded that I should make the interim
orders sought concerning the Finance Committee.

Of course, there is a serious issue to be tried on a hearing
and determination of the application for final orders that rule
26 was breached.

The application, too, has been less prompt than one might
have expected. However, if the matter has been resolved and
the rules complied with, at least temporarily, within and by
the respondent organisation itself, s.6(f) of the Act is therefore
advanced by my not making an interim order at this time,
because the respondent organisation itself has commenced to
comply with rule 26 and I am told will continue to do so.
Further, having regard to s.26(1)(a) and s.26(1)(c) of the Act,
the interests of the members and the respondent organisation
do not require me to make an order if the rule is now being
complied with and is to be complied with. Further, no detriment
is now occurring if the rule is being complied with.

I am not persuaded therefore that I should make the interim
orders sought in relation to the Finance Committee, and I
dismiss the application at this time that such an order be made,
such dismissal being in accordance with the provisions of
s.26(1)(a) of the Act.

Whether I make a final order is, of course, entirely another
matter.

GENERAL COMMITTEE
General Committee meetings can be fixed by the General

Committee under rule 22(a), it might be argued. Certainly, the
General President can call meetings of the General Committee
if such a course is necessary (see rule 16(f)).

Further, the General Secretary is to call meetings of the
General Committee when required (see rule 18(f)). That,
however, might mean that he calls meetings when he is required
by the General President, or, perhaps, the General Committee,
to do so. However, I make no finding on that point at this time.

On 9 December 1996, the resolution passed to fix the new
dates and times for meetings of the General Committee was
passed. The General President ruled that such resolution was
contrary to Standing Orders which fix the date and the time
for meetings of the General Committee. However, that ruling
was dissented from and the motion of dissent was passed.

What is now occurring, as I have said, is that part of the
General Committee attends for meetings at the time fixed in
Standing Order 39 and part at the time fixed by the resolution
of the General Committee passed on 9 December 1996.

As both Mr Hathaway and Mr Thobaven submitted, the
respondent organisation’s governing apparatus is simply not
working. That is because the General Committee does not meet
as a General Committee and does not deal with matters as a
General Committee.

Standing Order 34 reads as follows—
“34. It shall, in cases of necessity, be competent, by a

majority of the Officers and Delegates present, for
the meeting to suspend any Standing Order herein
contained, provided the effect of such suspension
shall not be the rescinding of any resolution previ-
ously adopted by the Union; and provided further
that the suspension of Standing Orders shall be lim-
ited in its operation to the particular purpose for which
such suspension has been sought.”

I am not persuaded that the resolution to change the meeting
dates and times on a more or less indefinite basis, on the
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submissions so far put to me, is a competent resolution within
the prescription of Standing Order 34. I am not persuaded that
the suspension of Standing Orders can occur for an indefinite
period. I am not therefore satisfied that there is a serious
substantial case to be tried on that point. I am therefore not
satisfied that it is in the interests of the respondent organisation
or its members that I should make such an interim order if I
am not satisfied that Standing Orders support the resolution of
9 December 1996.

The objects of the Act are, for that same reason, not advanced
by my making such an order.

Further, for that reason, the detriment to the respondent
organisation, if the resolution is not established as being intra
vires, by my making such an order, outweighs any detriment
to the applicant. However, it is not established that the applicant
will suffer any detriment by my not making the interim orders
sought.

The order, too, temporarily at least, if made, could pre-empt
the application for a final order and the determination of that
application.

The order sought is not therefore one that, upon a proper
consideration of s.26(1)(a) of the Act and to all the factors to
which I have referred, I am persuaded that I ought to make
any interim order.

The respondent organisation has not sought that I make an
interim order that meetings occur at the date and time fixed by
Standing Order 39 in the interim. I therefore do not propose to
make such an order.

I should add that any findings or conclusions which I have
made or reached in the course of these reasons relate only to
the application for interim orders, and cannot, in any way,
influence what findings I make or conclusions I reach upon
the final hearing and determination of this matter, since the
reaching of those conclusions and the making of appropriate
findings will depend on the evidence before me upon the final
hearing and determination of this matter and the submissions
of law and fact which I will hear upon that final hearing and
determination.

For those reasons, I will dismiss the application for interim
orders.

I have also made directions for the disposition of this matter
under s.27(1)(o) and s.27(1)(v) of the Act.

Order accordingly
Appearances: Mr M R Thobaven on his own behalf as

applicant.
Mr D K Hathaway on behalf of the respondent

organisation.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Martin Reginald Thobaven
Applicant

and

The West Australian Locomotive Engine Drivers, Fireman’s
and Cleaner’s Union of Workers

Respondent.

No 527 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

25 March 1997.
Order.

This matter having come on for a directions and interim orders
hearing before me on the 24th day of March 1997, and having
heard Mr M R Thobaven on his own behalf as applicant and
Mr D K Hathaway on behalf of the respondent organisation,
and having reserved my decision on the application for interim
orders, and my reasons for decision having issued on the 25th
day of March 1997, and having given such directions as are
necessary or expedient for the expeditious and just hearing

and determination of this matter, it is this day, the 25th day of
March 1997, ordered and directed as follows—

(1) THAT the hearing and determination of application
No 527 of 1997 be and is hereby adjourned to 10.00
am on Monday, the 7th day of April 1997.

(2) THAT the respondent organisation do give discov-
ery and inspection to the applicant herein on or before
the 1st day of April 1997 of the following docu-
ments—

(a) All Minutes, Executive and General Commit-
tee both confirmed and not confirmed, from
and including November 1996.

(b) All minutes from and including September
1996 that have been withdrawn on the pretext
of being re-issued.

(c) All correspondence sent to delegates regard-
ing meeting times since November 1996.

(d) All correspondence sent informing delegates
of meetings, special or otherwise, since Sep-
tember 1996.

(e) All correspondence sent to Delegate Confer-
ence Delegates in regards to the special
meeting that was directed to take place by the
General Committee on the 30th day of Janu-
ary 1997.

(f) All correspondence between Westrail and the
West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers
dealing with meeting times since November
1996.

(3) THAT leave be and is hereby granted to the appli-
cant to amend Schedule 1 to the application herein
by substituting for the date “16 November 1996” the
date “9 December 1996” wherever the date “16 No-
vember 1996” is referred to in Schedule 1.

(4) THAT the application by the applicant for interim
orders be and is hereby dismissed.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Martin Reginald Thobaven
Applicant

and

The West Australian Locomotive Engine Drivers, Fireman’s
and Cleaner’s Union of Workers

Respondent.

No 527 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

10 April 1997.
Reasons for Decision.

THE PRESIDENT: This is an application by Mr Martin
Reginald Thobaven, a member of the respondent organisation,
which is itself an organisation registered under s.7 of the
Industrial Relations Act 1979 (as amended) (hereinafter
referred to as “the Act”), brought under s.66 of the Act.

Mr Thobaven, the applicant, complains about the observance
and non-observance by the respondent organisation of rules
23 and 26 of its rules.

The applicant now seeks a number of orders—
(1) That meetings of the General Committee be con-

ducted at the time resolved as appropriate by the
General Committee at its meeting on 9 December
1996.

(2) That the resolution of the General Committee of 30
January 1997 requiring that a Special Delegate “Con-
ference” be held be acted upon.
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(3) That the Commission, constituted by the President,
declare that the General President acted beyond his
powers in declaring the General Committee decision
of 9 December 1996 “Null and Void” insofar as it
referred to meeting times.

The applicant announced that he would not be pursuing his
claim for an order that meetings of the Finance Committee
now be held in accordance with rule 26 of the respondent
organisation’s rules because a meeting had recently been held
and because the General President, Mr David Kimberley
Hathaway, had announced in this Commission that there was
now no obstacle to rule 26 being complied with.

BACKGROUND
This application follows upon a substantial number of

applications made to the Commission relating to the
observance, non-observance or manner of observance of the
respondent organisation’s rules.

It is fair to say that the respondent organisation is only partly
functional presently.

On 9 December 1996 (exhibit 2) (wrongly designated 16
November 1996), there was a meeting of the General
Committee of the respondent organisation. There was a motion
moved by the General Vice President, Mr Kevin Warren Jarrett,
that meetings of the General Committee for the 1997/1998
term be held on alternate Tuesdays “starting at 1130 hours as
from 7 January 1997”. The Chairman, Mr D K Hathaway, ruled
the motion out of order as being inconsistent with Standing
Order 39. Standing Order 39 reads as follows—

“39. The General Committee shall sit at 7.15 p.m. and
close at 9.30 p.m. unless a majority of members
present decide by resolution to extend the sitting.
Such extension shall be deemed to be for a period of
fifteen (15) minutes; at the expiration of such period
and at each 15 minute period thereafter the question
of further extension shall be decided by resolution.”

Mr Jarrett moved to disagree with the Chairman’s ruling in
accordance with Standing Order 29. The motion disagreeing
with the ruling was carried, and the original motion moved by
Mr Jarrett was then put and also carried.

What then has followed is that one portion of the membership
of the General Committee has attended for meetings in
accordance with that resolution on alternate Tuesdays. Other
members of the General Committee have attended for General
Committee Meetings in accordance with Standing Order 39,
so that the government of the respondent organisation has been
seriously hampered. (My reasons for decision in Veenstra v
WALEDF&CU (application No 560 of 1997) (unreported)
decision delivered 3 April 1997 give some of the background
to those matters).

On 30 January 1997, the General Committee passed a
resolution that a Special Meeting of delegates be convened as
soon as possible (see exhibit 7, minute page 18/97). No such
meeting has been convened.

The Triennial Delegate Meeting (referred to as a
“Conference”) is the instrument of the supreme government
of the respondent organisation and meets triennially. The next
such meeting is fixed for August 1997.

However, Special Delegate Meetings may be summoned by
the General Committee or by referendum giving 21 days notice
where possible to each District (see rule 8). No such Special
Delegate Meeting has been summoned in accordance with such
resolution.

On Saturday, 5 April 1997 at 1312 hours, a Special General
Committee Meeting was called by the General President, notice
being given by telephone. At that meeting, it was resolved,
inter alia, that the resolution appearing on minute page 18/97
in relation to the calling of a Special Delegates Conference be
rescinded. Further, a resolution was passed rescinding the
motion (page 284/96) that meetings of the General Committee
for the 1997/1998 term be held on alternate Tuesdays, starting
at 1130 hours, as from 7 January 1997. Thus, if that resolution
is valid, there is no resolution which purports to alter the time
at which Special General Meetings are held. Further, there is
no longer a resolution that a Special Meeting of delegates be
called, if the rescinding motion is valid.

However, the applicant submitted that the resolutions
rescinding the two earlier resolutions were not valid, because

even though the meeting of 5 April 1997 was a Special General
Meeting, it was required to be held as was required by Standing
Order 39. More cogently, so the submission went, the
rescinding resolutions were passed contrary to Standing Order
35. Standing Order 35 reads as follows—

“35. No resolution passed by the Union shall be again
debated or reconsidered unless—

(a) Notice of motion is given in writing at an Or-
dinary Regular Meeting of the Union and
included in minutes of such meeting, such
notice to be considered at the next Regular
Meeting.

(b) An absolute majority of the members present
at the meeting at which the notice of motion is
debated so decide.

(c) It shall be competent (notwithstanding the pro-
visions above mentioned) for the Executive
Officers of the Union to decide that notices of
motion shall be dealt with at any Special or
Ordinary Meetings of the Union should such
a course be considered by them to be neces-
sary. Always provided that each Delegate or
Officer entitled to vote on the question shall
have been duly notified of the meeting and the
nature of the business to be transacted thereat.”

As a matter of fact, there is no evidence that notice of motions
to rescind was given in writing in accordance with Standing
Order 35. There is no evidence that an absolute majority of the
members present at the meeting passed the motions to rescind.

Further, it is quite clear from the minutes, and, indeed, it
was not in issue, that the matters were not considered at an
Ordinary Meeting, but at a Special Meeting of the General
Committee. I so find.

It is quite clear, too, that no notice of motion was given in
writing at an “Ordinary Regular Meeting” or included in the
minutes of that meeting, nor was such notice considered or to
be considered at the “next Regular Meeting”.

Further, there is no evidence that Standing Order 35(c) was
complied with, and, indeed, it is clear from the minutes of
meeting that it was not. In particular, there was no written
notices of motion as required.

Standing Orders are part of the rules of the respondent
organisation. As such, the members of the respondent organisation
are bound by them under s.61 of the Act and they cannot be
altered except under s.62(3) of the Act. I interpret the Standing
Orders as part of the rules and in the context of the whole of the
rules in accordance with the principles laid down in R v Aird; Ex
parte AWU [1973] 129 CLR 654 (HC). The Standing Orders are
required under Standing Order 36 to be observed by the General
Committee. The word “shall”, having a clear mandatory sense,
is used. Of course, Standing Order 34 enables the General
Committee to suspend Standing Orders in cases of necessity.
Standing Order 34 reads as follows—

“34. It shall, in cases of necessity, be competent, by a
majority of the Officers and Delegates present, for
the meeting to suspend any Standing Order herein
contained, provided the effect of such suspension
shall not be the rescinding of any resolution previ-
ously adopted by the Union; and provided further
that the suspension of Standing Orders shall be lim-
ited in its operation to the particular purpose for which
such suspension has been sought.”

However, if one reads Standing Order 34 in the context of
the whole of the Standing Orders and of all of the rules, the
suspension of Standing Orders can only be competent—

(1) If the meeting which suspends Standing Orders does
so by a majority of the officers and delegates present.

(2) If the effect of such suspension is not the rescinding
of any resolution previously adopted by the union.

(3) Provided that the suspension of Standing Orders shall
be limited in its operation to the particular purpose
for which such suspension has been sought.

What then is the effect of the various resolutions to which I
have referred above?

First, Standing Orders can be suspended to change the time
of a meeting, but not to change the time generally prescribed
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for meetings in Standing Orders. Standing Order 34 plainly
limits the suspension of Standing Orders in its operation to the
particular purpose for which suspension is sought. I do not
think that it is within the compass of Standing Order 34 that
suspension can do anything other than affect the proceedings
at one meeting. Accordingly, the resolution purporting to effect
a permanent suspension of Standing Orders, which was its
effect, was incompetent and null and void.

Therefore, meetings must be held at the times prescribed by
Standing Order 39 until that Standing Order is altered.
However, I think that on a fair reading of the rules and of rule
16(f) means that Special General Committee Meetings need
not be held at a time fixed by Standing Order 39. If that were
not the case then Special General Meetings may not be able to
be called at sufficiently short notice. It would also seem to me
inherent in rule 22(a) that the General Committee has power
to decide to hold a Special General Meeting so called at any
time at which it decides in accordance with the rules to do so.

Standing Orders were not suspended at the meeting of the
General Committee of 5 April 1997, and the rescission motions
were not validly passed and were void and of no effect as
being passed contrary to Standing Order 35. Accordingly, the
resolutions passed on 30 January 1997 requiring a Special
Delegate Meeting to be convened has not been rescinded.

I also wish to make it completely clear that General Meetings
or Non-Special Meetings are required to be held at the times
prescribed in Standing Order 39. The resolution of 9 December
1996 to the contrary was invalid and of no effect. I will formally
declare so.

I now turn to the resolution requiring the calling of a Special
Delegate Meeting (see rule 8). That resolution, as I find, was
not validly rescinded because Standing Order 35 was not
complied with, as I have found above. I will also order that the
respondent organisation act in accordance with that resolution.
I would otherwise dismiss the application.

I should add that I have construed each rule, including the
Standing Orders, giving each word its natural meaning and in
the context of all of the rules. The conclusion which I have
reached as to the meaning of the rules does not result in any
ambiguity or absurdity (see Cooper Brookes (Wollongong) Pty
Ltd v Federal Commissioner of Taxation 35 ALR 151 (HC)).

What is to be clearly understood is that valid and lawful
decisions of the General Committee are binding on all officers,
members and Branches, unless an appeal is submitted to a
Delegate Meeting, or a general referendum under rule 18.

In reaching this decision, I have considered all of the
evidence, all of the submissions and all of the relevant material.

Order accordingly
Appearances: Mr M R Thobaven on his own behalf as

applicant.
Mr D K Hathaway on behalf of the respondent organisation.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Martin Reginald Thobaven
Applicant

and

The West Australian Locomotive Engine Drivers, Fireman’s
and Cleaner’s Union of Workers

Respondent.

No 527 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

10 April 1997.
Order.

This matter having come on for hearing before me on the 7th
day of April 1997, and having heard Mr M R Thobaven on his
own behalf as applicant and Mr D K Hathaway on behalf of
the respondent organisation, and having reserved my decision
on the matter, and reasons for decision being delivered on the

10th day of April 1997, it is this day, the 10th day of April
1997, ordered and declared as follows—

(1) THAT the resolution passed by the General Com-
mittee of the respondent organisation on the 9th day
of December 1996 purporting to effect a permanent
suspension of Standing Order 39 be and is hereby
declared to be null and void.

(2) THAT the resolution passed by the General Com-
mittee of the respondent organisation on the 30th day
of January 1997 requiring a Special Delegate Meet-
ing to be convened has not been validly rescinded.

(3) THAT the resolution passed by the General Com-
mittee of the respondent organisation on the 5th day
of April 1997 purporting to rescind such resolution
of the 30th day of January 1997 be and is hereby
declared null and void.

(4) THAT the respondent organisation act in accordance
with the said resolution of the 30th day of January
1997 and convene a Special Delegate Meeting as such
resolution directs.

(5) THAT the application herein otherwise be and is
hereby dismissed.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Peter Wallis Veenstra
Applicant

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

Respondent.

No 560 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

1 May 1997.
Order.

This matter having come on for hearing before me on the 30th
day of April 1997, and having heard Mr P W Veenstra on his
own behalf as applicant, Mr D K Hathaway on behalf of the
respondent organisation, and Mr M R Thobaven on his own
behalf and on behalf of D F Robinson, J P Menegon, Antonio
Paul Carosella, Harold James Wyatt, Lindsay Terrance
Bennewith, Darren J Macauley, Andrew Paul Shaw, Vincenzo
Ameduri, John William Harken, Allan B Ashcroft, Peter White,
Kalman Balazs George Takach De Duka, Paul James Trewin,
Brian Frederick Henderson, Anthony Francis Brandt, John
Robert Cracknell, Kevin Warren Jarrett, Colin Turner and
Christopher Robert Stuart as interveners pursuant to s.27(1)(k)
of the Industrial Relations Act 1979 (as amended) (“the Act”),
and the parties herein having consented to waive the
requirements of s.35 of the Act, and the applicant having sought
leave to withdraw the application, and I having determined
therefor, pursuant to s.27(1)(a)(ii) and (iv) of the Act, that I
refrain from further hearing and determining the matter, it is
this day, the 1st day of May 1997, ordered and declared that I
refrain from further hearing and determining application No
560 of 1997 having given leave to the applicant herein to
withdraw the said application.

(Sgd.) P. J. SHARKEY,
[L.S.] President.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Peter Wallis Veenstra
Applicant

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

Respondent.

No 560 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

1 May 1997.
Reasons for Decision.

THE PRESIDENT: (Given extemporaneously at the hearing
of this matter on 8 April 1997 and edited by me).

I am satisfied that there is sufficient interest within s.27(1)(k)
of the Industrial Relations Act 1979 (as amended) to allow
these persons as members to intervene because they are
members of the respondent, and having regard to the subject
matter of this application. I am satisfied therefore that there is
sufficient reason for them to be given leave to intervene in
relation to the exercise of my jurisdiction and in relation to the
substance of this application.

Appearances: Mr P W Veenstra on his own behalf as applicant.
Mr D K Hathaway on behalf of the respondent organisation.
Mr M R Thobaven on his own behalf and on behalf of D F

Robinson, J P Menegon, Antonio Paul Carosella, Harold James
Wyatt, Lindsay Terrance Bennewith, Darren J Macauley,
Andrew Paul Shaw, Vincenzo Ameduri, John William Harken,
Allan B Ashcroft, Peter White, Kalman Balazs George Takach
De Duka, Paul James Trewin, Brian Frederick Henderson,
Anthony Francis Brandt, John Robert Cracknell, Kevin Warren
Jarrett, Colin Turner and Christopher Robert Stuart as
interveners.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Peter Wallis Veenstra
Applicant

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

Respondent.

No 560 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

8 April 1997.
Order.

This matter having come on for hearing before me on the 8th
day of April 1997, and having heard Mr P W Veenstra on his
own behalf as applicant, Mr D K Hathaway on behalf of the
respondent organisation, and Mr M R Thobaven seeking leave
to intervene on his own behalf and on behalf of D F Robinson,
J P Menegon, Antonio Paul Carosella, Harold James Wyatt,
Lindsay Terrance Bennewith, Darren J Macauley, Andrew Paul
Shaw, Vincenzo Ameduri, John William Harken, Allan B
Ashcroft, Peter White, Kalman Balazs George Takach De
Duka, Paul James Trewin, Brian Frederick Henderson,
Anthony Francis Brandt, John Robert Cracknell, Kevin Warren
Jarrett, Colin Turner and Christopher Robert Stuart pursuant
to s.27(1)(k) of the Industrial Relations Act 1979 (as amended)
(“the Act”), and having given such directions as are necessary
or expedient for the expeditious and just hearing and
determination of this matter, and having given reasons for
decision, it is this day, the 8th day of April 1997, ordered and
directed as follows—

(1) THAT the President is satisfied that the said
abovenamed persons have sufficient interest to be

heard in relation to application No 560 of 1997 herein
pursuant to s.27(1)(k) of the Act.

(2) THAT application No 560 of 1997 be and is hereby
adjourned for hearing and determination to 10.00 am
on Wednesday, the 30th day of April 1997.

(3) THAT interim order (2) made on the 1st day of April
1997 be and is hereby extended in its operation to
Wednesday, the 30th day of April 1997, or until fur-
ther order.

(4) THAT such order may be sought to be renewed by
oral or written application.

(5) THAT a copy of this order shall be served at the next
General Committee Meeting upon all members
present and within 48 hours of the 8th day of April
1997 on all those not present at such General Com-
mittee Meeting.

(6) THAT leave be and is hereby extended to the appli-
cant and respondent organisation herein to file and
serve upon the interveners herein within three days
of the 8th day of April 1997 written request of the
particulars of the application by the said interveners.

(7) THAT the interveners herein do reply in writing to
the applicant and respondent organisation herein set-
ting out full particulars of the grounds of intervention
and also filing the same within four days thereafter.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Peter Wallis Veenstra
Applicant

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

Respondent.

No 560 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

3 April 1997.
Reasons for Decision.

THE PRESIDENT: This is an application made pursuant to
s.66 of the Industrial Relations Act 1979 (as amended)
(hereinafter referred to as “the Act”) by which the applicant
seeks interim and final orders to alter rule 13 of the rules of
the respondent organisation so that the quorum required for
meetings of the respondent’s General Committee is reduced
from nine to six.

Rule 13 of the rules of the respondent organisation, in its
relevant part, reads—

“Not less than nine members shall form a quorum at
all meetings of the General Committee.”

The applicant is a member of the respondent organisation,
which is an organisation as that is defined in s.7 of the Act.
There is therefore jurisdiction in the Commission as constituted
by the President on this occasion to hear and determine the
application.

The respondent organisation did not oppose the application.
Evidence was given from the bar table and was not in dispute.

I was therefore able to accept that evidence (see R v
Commonwealth Conciliation and Arbitration Commission and
Others; ex parte Melbourne and Metropolitan Tramways Board
[1965] 113 CLR 228 (HC)).

I can briefly state the facts. For some time the respondent
organisation has suffered from disputation, within, in particular,
the General Committee, which is the respondent organisation’s
governing body, between meetings of its supreme governing
body, the Triennial Delegate meeting (and other meetings of
delegates) (see rules 6, 7, 8 and 22).

For all of this year, almost no business has been able to be
transacted because of this disputation (see exhibit 4). That is
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because the General Committee has not been able to meet or,
more often, has not been able to meet with the required quorum
of nine persons present. In part, this has arisen because the
General President and some members wish to meet, and regard
themselves as bound to meet in accordance with Standing Order
39 which is part of the respondent organisation’s rules. The
General Committee, however, resolved last year to meet on
alternative Tuesdays at 11.30 am, and some members purport
to attend in compliance with that resolution. That resolution is
at least, at first blush, invalid (see Thobaven v WALEDF&CU
(application No 527 of 1997) (unreported) decision delivered
25 March 1997).

As a result of what I have described, however, no quorum
has been present on many occasions and no business has been
transacted. Agendas of General Committee business since
December 1996 have not been dealt with because the General
Committee quorum of nine of 12 members is not present due
to consistent absences of some members of the General
Committee.

There is a great deal of business, including questions relating
to claims by the Public Transport Union for coverage of some
of the respondent organisation’s membership, industrial
matters, the appointment of an Acting General Secretary, the
proposed alteration of some rules and other business,
untransacted by the General Committee.

The Executive Committee has met on a number of occasions,
but I was not told what it has decided. Its powers, in any event,
are limited under rule 21, which reads as follows—

“21. EXECUTIVE COMMITTEE
(1) The General Officers of the Union for the time be-

ing shall be constituted an Executive Committee with
power to deal with any cases of emergency which
may arise, pending the holding of a General Com-
mittee meeting, but the decision of the Executive
Committee shall in all cases be subject to confirma-
tion by the General Committee.

(2) In cases of extreme emergency the Executive Com-
mittee of the Union may suspend any officer or
member temporarily, pending the decision of the
General Committee.”

In particular, under rule 21, the Executive Committee may
only deal with any cases of emergency which may arise pending
the holding of a General Committee meeting, and its decisions,
in any event, must be subject to confirmation by the General
Committee.

I infer that the General Committee was not able to consider
what ought to be done in relation to this application. I was not
told whether the Executive Committee had decided anything
in relation to this application and whether it had given any
instructions to the President as a matter of emergency. It seems
to me that there may not have been any bar to it so doing.

Most or all of the members of the General Committee, as it
seems, have been advised informally of the existence of this
application.

Whether an interim order ought to be made depends upon a
consideration of these facts and of the principles which are
referred to in Corse v Robinson and CSA 77 WAIG 321 at
322.

There is, on the evidence available, no democratic control
of the respondent organisation in accordance with its rules, by
the General Committee because absences prevent a quorum
being achieved and have done so for at least three months.
Thus, an order which enables the General Committee to meet
and transact its business (which is what the rules intend) would,
as an interim measure, be in accordance with s.6(f) of the Act
and would be beneficial to the respondent organisation and its
members (see s.26(1)(c) of the Act).

Furthermore, it is detrimental to the respondent organisation
and its members if the General Committee is prevented by the
consistent absence of some of its members, occasioning the
absence of a quorum, from transacting the business of the
respondent organisation, which after all exists for the benefit
of its members.

There is a substantial case to be tried as to whether a final
order similar to that sought should be made.

There is no discernible detriment to the respondent
organisation in the making of such an order. If I make an interim

order so that the General Committee can meet and transact
business with a reduced quorum, it will counter-balance the
effect of consistent absences preventing the achievement of a
quorum. Further, if such order exists only for the period up
until the date when this application is listed for final hearing
and determination, which is only a week away, then there can
be no undesirable irreversible consequences, even if there are
any irreversible consequences, at all.

The applicant has established that, in accordance with
s.26(1)(a) of the Act, the equity, good conscience and
substantial merits of the case, upon this interim application,
lie with him.

I am not persuaded on the submissions made to me that the
President has any power to alter rules, as the application seeks.
It would seem to me more likely that rules can only be altered
in accordance with s.55 and s.62(3) of the Act.

However, I do have power to direct that meetings until 8
April 1997 be conducted with a quorum of six and not of nine.
I do so so that absenteeism will not prevent the proper
government of the respondent organisation through and by the
General Committee until this application is heard and
determined. My power to do so lies in s.66(2) and s.66(4) of
the Act.

So that members of the General Committee are properly and
formally advised of what is occurring, I have ordered that the
applicant serve copies of my order on all members of the
General Committee.

I should add that the findings and conclusions which I have
made or reached in relation to this application are restricted to
this application only and cannot refer to the final hearing and
determination of the application.

Appearances: Mr P W Veenstra on his own behalf as
applicant.

Mr D K Hathaway on behalf of the respondent organisation.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Peter Wallis Veenstra
Applicant

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

Respondent.

No 560 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

1 April 1997.
Directions and Interim Order.

This matter having come on for a directions and interim orders
hearing before me on the 1st day of April 1997, and having
heard Mr P W Veenstra on his own behalf as applicant and Mr
D K Hathaway on behalf of the respondent organisation, and
having determined that my reasons for decision will issue at a
future date, and having given such directions as are necessary
or expedient for the expeditious and just hearing and
determination of this matter, and the parties herein having
consented to waive the requirements of s.35 of the Industrial
Relations Act 1979 (as amended) (“the Act”), it is this day, the
1st day of April 1997, ordered and directed as follows—

(1) THAT the hearing and determination of application
No 560 of 1997 be and is hereby adjourned to 10.00
am on Tuesday, the 8th day of April 1997.

(2) THAT until the 8th day of April 1997 at all meetings
of the General Committee of the respondent organi-
sation, the presence of not less than six members of
the General Committee shall constitute a quorum.

(3) THAT such order may be sought to be renewed by
oral or written application.

(4) THAT a copy of this order shall be served at the next
General Committee Meeting upon all members
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present and within 48 hours of the 1st day of April
1997, on all those not present at such General Com-
mittee Meeting.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Peter Wallis Veenstra
Applicant

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

Respondent.

No 560 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

1 April 1997.
Order.

This matter having come on for a directions and interim orders
hearing before me on the 1st day of April 1997, and having
heard Mr P W Veenstra on his own behalf as applicant and Mr
D K Hathaway on behalf of the respondent organisation, and
having given such directions as are necessary or expedient for
the expeditious and just hearing and determination of this
matter, it is this day, the 1st day of April 1997, ordered and
directed as follows—

(1) THAT leave be and is hereby granted to the appli-
cant herein to amend the application herein by
substituting for Schedule ‘A’ to the said application,
the documents headed “Minute of Proposed Interim
Order” and “Minute of Proposed Final Order” and
filed herein.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

AWARDS/AGREEMENTS—
Application for—

ACI GLASS PACKAGING—PERTH MAINTENANCE
TRADES (ENTERPRISE BARGAINING)

AGREEMENT 1996
No. AG 78 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

ACI Glass Packaging—Perth

and

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch & Other.

No. AG 78 of 1997.

ACI Glass Packaging—Perth Maintenance Trades
(Enterprise Bargaining) Agreement 1996.

SENIOR COMMISSIONER G.L. FIELDING.

 17 April 1997.

Order.
HAVING heard Mr M. Borlase and Mr I. McCarthy on behalf
of the Applicant and Mr G.C. Sturman and Mr R. Larwood of
the Automotive, Food, Metals, Engineering, Printing and Kin-
dred Industries Union of Workers, Western Australian Branch
and Mr C. Young of the Communications, Electrical, Elec-
tronic, Energy, Information, Postal, Plumbing and Allied

Services Union of Australia on behalf of the Respondents and
by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 24th day of March, 1997 entitled ACI Glass
Packaging—Perth Maintenance Trades (Enterprise Bar-
gaining) Agreement 1996 and subsequently amended on
or about 17th April 1997, be registered as an industrial
agreement.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

———

Schedule.

1.—TITLE
This Agreement shall be known as the ACI Glass Packag-

ing—Perth, Maintenance Trades (Enterprise Bargaining)
Agreement 1996.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. State Wage Principles
4. Application of Agreement
5. Parties Bound
6. Date and Period of Operation and Review
7. Relationship to Parent Award
8. Single Bargaining Unit
9. Background

10. Wage Increases
11. Long Service Leave
12. Trade Union Training Leave
13. Accident Insurance
14. Continued Training of Apprentices
15. Agreed Measures to Achieve Gains in Productivity,

Efficiency and Flexibility
16. Contractors, Casual or Temporary Labour
17. Previous Agreements
18. Avoidance of Industrial Disputes
SIGNATORIES
APPENDIX “A”—CONSULTATIVE & TRAINING

COMMITTEE CHARTER
APPENDIX “B”—THE PROCESS OF CONSUL-

TATION

3.—STATE WAGE PRINCIPLES
1) It is a condition of this Agreement that there shall be no

extra claims made, award or over award, for the life of this
Agreement except when consistent with a national wage deci-
sion which is ultimately endorsed by the W.A. Industrial
Relations Commission.

2) The parties to the Agreement shall be bound by the terms
of the Agreement for its duration.

3) The parties to the Agreement shall oppose any applica-
tions by other parties to be joined to this Enterprise Agreement.

4) The terms of this Agreement will not be used to progress
or obtain similar arrangements or benefits in any other enter-
prise.

5) No provisions in this Agreement shall operate to cause
any employee a reduction in ordinary time earnings, or to cause
a departure from the standards of the Western Australian In-
dustrial Relations Commission in regard to hours of work,
annual leave with pay or long service leave with pay.

4.—APPLICATION OF AGREEMENT
1) This Agreement shall apply at the establishment of ACI

Glass Packaging—Perth, and the incidence of this Agreement
shall be as prescribed by Clause 5.—Parties Bound.

2) There are 29 employees employed by the Company who
are members of or eligible to be members of the organisation
referred to in clause 5 (1) and (2) hereof, are covered by the
terms and conditions.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.1118

5.—PARTIES BOUND

This Agreement shall be binding upon—

1) Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers, Western Aus-
tralia Branch.

2) Communications, Electrical, Electronic, Energy, In-
formation, Postal, Plumbing and Allied Workers
Union of Australia, Engineering and Electrical Di-
vision, Western Australia.

3) ACI Glass Packaging—Perth—35 Baile Road, Can-
ning Vale, Western Australia 6155 (The Company).

6.—DATE AND PERIOD OF OPERATION
AND REVIEW

1) This Agreement shall operate from the commencement
of the first pay period beginning on or after the 31st October
1996 and shall remain in force until 30th June 1999.

2) Discussions relating to the renewal of this Agreement shall
commence no later than six months prior to the expiry of this
Agreement.

3) The parties will review achievements and progress of the
implementation of this Agreement during the course of its
operation.

7.—RELATIONSHIP TO PARENT AWARD

This Agreement shall be read and interpreted wholly in con-
junction with the Metal Trades (General) Award 1966 No. 13
of 1965—Part 1.

Where there is an inconsistency between this Agreement and
the Parent Award, this Agreement shall prevail to the extent of
the inconsistency.

8.—SINGLE BARGAINING UNIT

The employees covered by this Agreement are engaged
in maintenance work at this enterprise and the formation
of this Agreement has been achieved through consultation
and negotiations through the Consultative Committee struc-
ture.

9.—BACKGROUND

1) The parties to this Agreement referred to in Clause 5 hereof
see this Enterprise Bargaining Agreement as an ongoing pro-
gram of restructuring and consolidation of Structural Efficiency
Principles, introduced as a result of the 1989 State Wage Case
decision.

2) Fundamental to maintaining results already achieved and
to further commit the parties to continuing the process of Struc-
tural Workplace Reform, the following agreed initiatives have
been put in place—

a) A properly constituted Consultative and Training
Committee has been established to implement and
monitor both on-the-job and accredited training and
to develop skill based career paths for all employees
of ACI Glass Packaging—Perth, covered by this
Agreement.

b) An ongoing career structure that will develop and
provide employees with an understanding of produc-
tivity, efficiency and quality. Furthermore, encourage
a team work environment that will allow employees
to be part of and take responsibility in respect to the
outcomes of the process.

c) Regular meetings of the Consultative Committee
have resulted in information sharing and problem
solving being instrumental to greater understanding
and tolerance between the Company and its employ-
ees.

10.—WAGE INCREASES
1) Wages will be increased as follows—

 Metal Trades (General) Award, Part 1.

Average 35 Hour Week Column 1. Column 2. Column 3. Column 4.
Weekly Weekly Weekly Weekly

Wage Group & Current Wage New Wage New Wage New Wage New
Classification Rate Increase Rate Increase Rate Increase Rate Increase Rate

 of Pay $ (4%) (2%) (5%) (5%)

C8 544.40 21.80 566.20 11.30 577.50 28.90 606.40 30.30 636.70
Engineering
Tradesperson
Special Class
Level 1
C6 617.20 24.70  641.90 12.80 654.70 32.70 687.40 34.40 721.80
Advanced
Engineering
Tradesperson
Level 1

SERVICE INCREMENTS—

6 MONTHS 10.40 .40 10.80 .20 11.00 .60 11.60 .60 12.20
12 MONTHS 11.30 .50 11.80 .20 12.00 .60 12.60 .60 13.20
18 MONTHS 11.70 .50 12.20 .20 12.40 .60 13.00 .70 13.70



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 111977 W.A.I.G.

2) The wage increases appearing in Sub Clause (1) hereof
shall be payable as follows—

 a) The increase in Column 1 shall be paid from the first
pay period commencing on or after the 31st October
1996.

 b) The increase in Column 2 shall be paid fifteen weeks
after the date set out in (a) above, and payable from
the first pay period commencing on or after the 13th
February 1997.

c) The increase appearing in Column 3 will be paid on
a date agreed by the parties to this Agreement. Pro-
vided that the specific measures detailed in Clause
12 of this Agreement are being implemented but in
any event, the wage shall not be payable earlier than
31st October 1997.

d) The increase appearing in column 4 will be paid on
the same basis as (c) above, except the increase will
not be payable earlier than 1st August 1998.

e) The wage increases specified in Sub-Clause (1) of
this Clause shall be payable in addition to the cur-
rent agreed enterprise rates of pay and shall constitute
part of the all purpose rate in respect of employees
covered by this Agreement.
The wage increases will also apply to the Leading
Hand, electronic funds and experience trade allow-
ances which form part of the all purpose rate.

 f) The wage increases referred to in Sub-Clause (1) of
this Clause shall not be absorbed into any over award
payment.

g)       i) This Agreement will be reviewed (and varied
where agreed) any time after May 1998 should
there be a significant increase in the Consumer
Price Index.

ii) In circumstances where an Agreement is
reached to vary the terms of this Agreement in
accordance with Sub-Clause (i), such varia-
tions shall operate prospectively.

iii) The Company agrees to maintain existing
Award and Over Award Conditions except
as provided otherwise by a ratified Agree-
ment.

3) Gainsharing
 It is agreed that the 2% wage instalment set out in Sub-

Clause (2) (b) is in recognition of the parties developing gain
sharing plans on the following basis—

 Without prejudice to the Unions and their members’ right
to not participate in gainsharing in the event that acceptable
plans are not developed, the parties agree to participate in the
development of gainsharing plans at ACI’s glass plants on the
following basis—

 i) The Company provides all relevant information re-
quired by the Unions and members at each stage of
the process;

 ii) There are developed agreed national guidelines for
plant level plans;

 iii) There are developed agreed plant specific gainsharing
plans, subject to the national guidelines, suited to
the circumstances at each plant.

 iv) At the completion of each step, acceptance of pro-
posals will be subject to endorsement by the
membership.

 Final implementation will be subject to membership en-
dorsement and the development of the plans will be subject to
the best endeavours of the Unions.

 A 2% increase will apply to the relevant company rate
operative 15 weeks, from the new EBA operative date 31st
October 1996. This increase is to be offset against
gainsharing outcomes over the life of the Agreement. If,
however through no fault of the respective parties a
gainsharing scheme either—

 i) does not become operative; or
 ii) does not produce an outcome equal to a 2% offset

 the company in those circumstances will not seek recovery of
such offset.

4) Payment of Wages by Electronic Funds Transfer
 The Company will pay an additional one off $8.00 amount

per annum paid direct into the hourly rate. This amount repre-
sents the difference between the National Framework amount
of $28.00 and the $20.00 paid in our previous Agreement. This
is in full settlement of any future claim in this matter.

11.—LONG SERVICE LEAVE
 13 weeks after 10 years service with accumulation operat-

ing prospectively from the date of agreement 31st October
1996. Employees shall be entitled to be granted long service
leave upon accumulating 13 weeks leave.

12.—TRADE UNION TRAINING LEAVE
 Ten days paid leave per year per delegate cumulative up to

40 days. Pooling among delegates available. Company may
support training for non-delegates subject to detail.

 The Company will consider support for Trade Union Train-
ing Authority incorporated in discussions with National
Officials of the Unions.

13.—ACCIDENT INSURANCE
 i) Journey Accident Insurance
 The current Worker’s Compensation Legislation does not

provide Journey Accident Cover, the Company will provide
adequate Journey Accident Insurance cover in accordance with
current BTR policy.

 ii) Sickness & Accident Insurance
 The parties agree to examine this issue during the life of the

Agreement to determine if appropriate coverage is available
on a cost neutral basis.

 Employees shall have available to them a choice of Insurer.

14.—CONTINUED TRAINING OF APPRENTICES
 ACI Glass Packaging is committed to continuing to train

apprentices into the future. The Company will not avail itself
of the opportunity under the model Apprenticeship and Train-
ees Scheme (MAATS) and the Workplace Relations Act to
discontinue payment of apprentices for time spent in training;
i.e. so-called “unproductive time”.

15.—AGREED MEASURES TO ACHIEVE GAINS IN
PRODUCTIVITY EFFICIENCY AND FLEXIBILITY

1) Continuous Improvement
 The parties to this Agreement recognise and accept the need

for continuous improvement and change in the manufacturing
process and methods in order to remain competitive.

 The parties will discuss the overall strategic direction for
ACI Glass Packaging—Perth.

 Any changes that occur during the life of the Agreement
will be discussed at a Consultative Committee level.

 Implementation of the Three Year Manufacturing Plan for
our Business Plan is critical for the ongoing operation of the
business. The achievement of this Manufacturing Plan forms
part of the objective of this Enterprise Agreement.

 The parties note that the Three Year Manufacturing Plan is
a living document that is modified and updated each year in
response to changes in the market and business context of the
Perth operation.

 The parties are committed to the ongoing consultation sur-
rounding the implementation of the Three Year Manufacturing
Plan and K.P.I. initiatives. At this stage, major areas for con-
sultation and implementation of Manufacturing Plan initiatives
include, but are not limited to—

w Quality performance (eg eradication of critical de-
fects, packed ware audits, reduced held ware, reduced
customer complaints).

w Improved job change performance.
w Facility projects (eg total packaging centre).
w Overtime and manning levels.
w Improved safety performance.
w Improving plant housekeeping and hygiene.

2) Training
a) ACI Glass Packaging—Perth is committed to the de-

velopment of a training program that will provide
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both internal on-the-job training and externally pro-
vided training in order to fulfil the following
requirements—

 (i) Meet the current and planned human resources
skill needs of the plant.

 (ii) Be appropriate to the size, structure and na-
ture of the operation of the plant.

 (iii) Meet the need to develop vocational skills rel-
evant to the plant through in-house training
and through courses conducted by accredited
educational institutions and providers.

 (iv) The implementation of a plant training pro-
gram is a key element in meeting the express
commitments of the parties to the Agreement
particularly with the continuing emphasis of
the use of state of the art production technol-
ogy and computerised systems.

 (v) The parties to this Agreement are committed
to the need for a more highly skilled and flex-
ible workforce that provides employees with
access to more varied, fulfilling and better paid
jobs.

 b) Nominated courses that are approved by the Train-
ing Committee—

 (i) Where the Training Committee recommends
that an individual should undertake additional
training, that training shall be carried out with-
out loss of ordinary time earnings
(Monday—Friday).

 (ii) It is currently agreed that all external training
(off site) outside of normal ordinary hours is
paid at single time (Monday—Friday).

 (iii) The parties agree to review the current inter-
nal training payment (overtime) outside of
normal ordinary hours. The committee will
work towards resolving an alternative method
to the current overtime payment, to be resolved
in the first 6 months of the agreement being
signed, by mutual agreement.

 c) The following will apply to employees wishing to
undertake Company sponsored training—

 (i) employees must apply for the course via, a
written application to the Training Commit-
tee;

 (ii) if the course is available during the employ-
ee’s normal work hours, then unless
extenuating circumstances exist, the employee
should attend the course during this time;

 (iii) if it is mutually agreed between the Company
and the employee, the employee’s normal
working hours may be varied within the nor-
mal spread of hours in order to include course
lecture times during his/her normal hours;

 (iv) if it is not possible to vary the employee’s
hours, then the employee who undertakes the
course outside of normal working hours will
be paid ordinary rates of pay for the actual time
spent undertaking the course externally.

 (v) employee’s will only receive normal rates of
pay for training. The Company will not pay
shift or other penalties for courses undertaken
outside of normal hours;

 (vi) employee’s who receive paid training leave
will be required to submit to their Supervisor
on the next working day following the course,
written evidence from the relevant training
institution confirming his/her attendance at the
course;

(vii) any costs associated with standard fees for
prescribed courses and prescribed textbooks
(excluding those textbooks which are avail-
able in the Company’s technical library)
incurred in connection with the undertaking
of training will be reimbursed by the Com-
pany upon proof of satisfactory progress. The
Training Committee will monitor satisfactory

progression of each employee undertaking
approved training;

 (viii) travel costs (and accommodation if applica-
ble) incurred by an employee undertaking
approved training which exceed those nor-
mally incurred in travelling to and from work
will be reimbursed by the Company.

3) Rostered Day Off (Day Workers)
 There are certain work load periods that require people to

work overtime on their Rostered Day Off (Friday) to cover
the job changes across the plant.

 Where an employee is required to work on their rostered
day off the following shall apply—

 i) Rostered day’s off can only be changed by mutual
agreement between the employer and employee.

 ii) If employees work on their rostered day off
 a) they shall be paid at overtime rates (minimum

4 hours) or alternatively,
 b) the rostered day off may be altered and taken

on a mutually agreed date within the fortnightly
cycle.

 iii) at least 48 hours notice of change of the rostered day
off.

 If this arrangement is considered to be being abused by the
employer or employee, it will be reviewed by the consultative
committee.

4) Flexibility
 i) Hours of Work (Day Workers)

The current arrangement in place whereby the spread
of ordinary hours is worked between the hours of
6.00am and 6.00pm covers the situation of start and
finish times between these hours (Monday—Friday).
The current standard start and finish times are
7.15am—3.45pm.
To change the start and finish times would require
48 hours notice or a lesser period by agreement, also
flexible reciprocation is expected. If an employee is
unable to comply with the variation request, then this
will be accepted.

ii) The following items were tabled by the Metal Trades
employees in respect to practices that have been im-
plemented to enhance the plant efficiency and achieve
flexibility;

Changing work practices to meet customer and company
requirements—

w Downsizing that occurred as a result of a machine
line closure.

w Cold End maintenance transferred from Machine
Maintenance to Plant Maintenance Department with-
out additional manning.

w F.P. Machine, non reject cut off switch, trialed suc-
cessfully. Retrofit on all F.P. Machines in due course.

w Training requirements during days off.
w Valve testing bench (system for vertiflow).
w Machine shop, micrometer measuring innovation de-

veloped and introduced.
w Jig trolley for repairing No. 13 shear mechanism.
w Shift relief personnel increased from 1 to 3 within

existing numbers.
w Proximity switch on valspex sprays.
w Reject system on No. 11 down ware detector.
w Job changes, F.P. Machine head plate support bracket

developed.
w Flexibility of morning rest period taken to accom-

modate work activity.
w Training of glassworker’s on use of sandblaster and

spraying gear—
♣ not insisting that fitters only clear sandblaster

when blocked.
♣ liaising on shift with Shift Manager’s when

gear in short supply , re damage repair or mods.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 112177 W.A.I.G.

♣ requesting priorities for cleaning, repair and
supply of equipment on shift (all above in-
volves leading hand role).

w Furnace hopper batch level detector proximity switch.
w Job changes, change to work practices.
w No. 13 machine feeder mechanism work station.
w Quantity of mould equipment greatly reduced to ma-

chine shop, as most jobs now being done by hand
finishing in Mould Maintenance.

w No.11 Machine baffle mechanism guide pinch bolt
modification.

w Ink Jet Printers.
w High speed profile turning of plunges.
w Exhaust silencer on blowhead.
w Attachment to shields gauge for accuracy in reading

thickness of ware in two preset positions.
w Single bargaining unit.
w ISO 9002 be recognised as involvement by

workforce.
w Leading hands increased work load.

5) Shift Rosters
 In order to achieve an improved shift roster system which

will enhance greater scope for efficiency and cost reduction,
the parties to this agreement will review alternative roster sys-
tems with a view of implementing such changes, by mutual
agreement.

 Any change to shift rosters agreed from such review shall
follow the normal plant consultative mechanisms prior to im-
plementation.

6) Days In Lieu
 At the present moment there is no structured process in place

for the accumulation and the taking of days in lieu.
 The parties agree to investigate alternative methods of ac-

cumulation and the timing of taking days in lieu, within the
first 12 months of the agreement.

 It is the intention of the parties to mutually resolve this matter
to improve the current system of days in lieu.

7) Service Increment Payment and Allowances
 (i) It is agreed that a process for reviewing the current

service increment payments on site will be undertaken
within the first 3 months of the agreement being signed.
 The aim of this will be to reduce the complexity of
the service increment payment and have it incorpo-
rated into the all purpose base rate.

 (ii) The current electrical licence allowance paid to elec-
trical tradepersons in accordance with the Metal
Trades (General) Award, will be incorporated into
the all purpose base rate. The qualification of move-
ment of this payment into the all purpose rate is that
it will only apply to the electrical tradeperson.

 (iii) In order to recognise the functions that are consid-
ered to be performed in addition to the role of the
Leading Hand in the Maintenance Departments, a
review will be carried out within 6 months of sign-
ing the Agreement to establish the one Leading Hand
allowance as follows—

 a) Leading Hands currently working in this ca-
pacity in Mould, Machine & Plant
Maintenance Departments.

 b) Current Leading Hand allowance increased to
level (iii) of the Metal Trades (General) Award
Part 1 (currently $34.60 per week).

 c) Leading Hand duties to be clarified.
 d) Person/s currently in receipt of Leading Hand

allowance as a result of redeployment or pro-
tection of rate will not be included in review.

The one Leading Hand rate to be effective from date
of ratification.

8) 1996 E.B.A. Document
 The parties to this Agreement will provide a finished and

complete copy to all tradespersons upon final agreement be-
ing reached.

16.—CONTRACTORS, CASUAL OR TEMPORARY
LABOUR

The Utilisation of Contractors, Casuals or Temporary La-
bour will be discussed with a member/s of the Consultative
Committee on each occasion of a proposal to utilise a Contac-
tor.

 1) Details of the type of activity involved and number
required will be advised prior to the commencement
of such work taking place.

 2) In the event of agreement not being reached in a par-
ticular situation, the parties agree to follow the
process set out in Clause 17—Avoidance of Indus-
trial Disputes.

Further discussion within 6 months of ratification of agree-
ment.

17.—PREVIOUS AGREEMENTS
The wage increases and productivity improvements featured

in the previous Plant Enterprise Agreements, shall continue to
apply during the life of this Agreement, except where specifi-
cally modified by this current Agreement.

18.—AVOIDANCE OF INDUSTRIAL DISPUTES
The parties to this Agreement and employees covered by

this Agreement shall observe the procedure set out under Clause
34. —Avoidance of Industrial Dispute in the Metal Trades
(General) Award 1966 No.13 of 1965 reproduced below—

1) The objective of the procedure shall be to promote
the resolution of disputes by measures based on con-
sultation, co-operation and discussion; to reduce the
level of industrial confrontation; and to avoid inter-
ruption to the performance of work and the
consequential loss of production and wages.

2) The following principles shall apply—
 a) Depending on the issues involving, the size

and function of the plant or section of the plant,
a procedure involving up to four stages of dis-
cussion shall apply. These are—

 (i) discussions between the employee/s
concerned (and shop steward if re-
quested) and the immediate
supervisors;

 (ii) discussions between the employee/s
concerned, the shop steward and the
employer representative;

 (iii) discussions involving representatives
from the state branch of the union(s)
concerned and the employer repre-
sentatives;

 (iv) discussions involving senior union of-
ficials (State Secretary) and the Senior
Management Representatives(s);

 (v) there shall be an opportunity for any
party to raise the issue to a higher stage.

 b) There shall be a commitment by the parties to
achieve adherence to this procedure. This
should be facilitated by the earliest possible
advice by one party to the other of any issue
or problem which may give rise to a griev-
ance or dispute.

 c) Throughout all stages of the procedure all rel-
evant facts shall be clearly identified and
recorded.

 d) Sensible time limits shall be allowed for the
completion of the various stages of the discus-
sions. At least seven days should be allowed
for all stages of the discussions to be finalised.

 e) Emphasis shall be placed on a negotiated set-
tlement. However, if the negotiation process
is exhausted without the dispute being re-
solved, the parties shall jointly or individually
refer the matter to the Western Australian In-
dustrial Relations commission for assistance
in resolving the dispute.

 f) In order to allow for the peaceful resolution of
grievances the parties shall be committed to
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avoid stoppages of work, lockouts or any other
bans or limitations on the performance of work
while the procedures or negotiation and con-
ciliation are being followed.

 g) The employer shall ensure that all practices
applied during the operation of the procedure
are in accordance with safe working practices
and consistent with established custom and
practices at the workplace.

SIGNATORIES
For and on behalf of ACI Glass Packaging—Perth indeci-
pherable (signed)
For and on behalf of the Automotive,
Food, Metals, Engineering, Printing
and Kindred Industries Unions of
Workers, Western Australia
Branch. K. Peckham (signed)
For and on behalf of Communications, W. Game (signed)
Electrical, Electronic, Energy,
Information, Postal, Plumbing
and Allied Workers Union of Australia,
Engineering and Electrical Division, COMMON SEAL
Western Australia.
Dated this 7th day of March 1997

APPENDIX A

A C I P E R T H

CONSULTATIVE

&

T RA I N I N G

C O M M I T T E E

C H A R T E R

ACI PERTH
CONSULTATIVE & TRAINING COMMITTEE

CHARTER
1 OBJECTIVES OF THE COMMITTEE
The Objectives of the Committee will be—

• Items to be discussed shall be agreed by consensus.
To consult and strive towards resolving issues raised
at the consultative Committee Level by consensus.
To increase the Quality of the Working Life of Com-
pany employees, particularly in the area of job
satisfaction, skills through training and job design.
To enhance job security and the competitiveness of
the Company.
Provide a structured process for communication to
the work force.
Negotiate an Enterprise Bargaining Agreement on
behalf of the Employees and the Company.
To aim for continuous improvement in the quality of
our Products, Customer Service, Productivity and Ef-
ficiency.

2 COMPOSITION
The Committee will consist of a maximum of 16 members.

This will consist of a maximum of 5 representing Manage-
ment, one of who will be the Plant Manager. There will be a
maximum of 11 Employee representatives.

Changes to the number or composition of the Committee
can only be made with the prior approval of the Committee.

Where required, additional Members can be temporarily in-
vited to the Committee to represent specific areas on specific
issues.

3 METHOD OF ELECTIONS
 Management Committee members will be appointed by the

Plant Manager.
 Employee representatives will consist of no more than 5

representatives from Metal Trades and 6 representing Glass
Workers/Other Areas.

 Employee representatives will be elected in accordance with
union policy and practice.

 Members may resign from the Committee. In the event of
persistent failure to observe duties. The Committee may take
actions to secure their replacement.

4 DURATION OF OFFICE
 One half of the Committee’s representatives will be offered

for re-election annually (February), to be determined.
5 ELECTION OF OFFICE BEARERS
 Secretary: The Secretary will be appointed from the Com-

mittee and will be someone with the required skills.
 Chairperson: To be elected by the Committee from within

the Committee by consensus for a period of six months. The
aim is to rotate the position. Sub-Committees will appoint their
own office bearer according to need.

 Minute Takers: Will be appointed at the start of each meeting.
6 MEETING PROCEDURES

a) The Committee will operate two permanent Sub-
Committees—

Glass Worker Sub-Committees;
Metal Trades Sub-Committees;

Each Sub-Committee should agree, through consen-
sus, on actions which affected their areas. Such
decision/actions will be tabled at the full Commit-
tees next meeting.
Issues requiring resolution by the full Committee will
be directed to this Committee in the first instance.
Other Sub-Committees may be formed according to
need.
Proposed meeting cycle:

Full committee Meeting Week 1
Sub-Committee (Glass) Week 3
Sub-Committee (Metals) Week 5
Full Committee Meeting Week 7
i Recommended duration of Meetings maxi-

mum 2 hours.
ii Commitment to organise Meetings in accord-

ance with the proposed meeting cycle.
iii Special meetings can be called when required

by Chairperson at request by Committee Mem-
ber/s.

iv Full Committee meetings and special meet-
ings can be held providing that a minimum of
three members are present from each of the
relevant Sub-Committees, for a sub-Commit-
tee meeting 2 members from the relevant
committee.

b Permanent Sub-Committees will be—
i Glass Worker representatives and Supervisors

from relevant areas.
ii Maintenance representatives and Supervisors.

c Agenda Guidelines
i Reviewing of previous meeting minutes, re-

ports and issues from Sub-Committees and
new agenda items.

ii Chairperson to summarise individual Agenda
items at the conclusion of each discussion.

iii Minutes and action plans relating to each item
to be completed at this stage.
 Same process to apply in Sub-Committee
meetings.

iv Minutes of Full and Sub-Committee meetings
to be posted no later than 2 working days after
the meeting.

d Agenda Generation
New items to be submitted using agenda item for-
mat 3 days prior to meeting.
Agenda to be distributed 2 days prior to meeting.

7 POLICY ON TRAINING FOR COMMITTEE MEM-
BERS

Members can join before training.
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Member will be exposed to formal training and times will
be mutually agreed by Member and Committee.

8 POLICY ON EXTERNAL PARTIES/RESOURCE OR-
GANISATIONS

i The Committee has the right to request the attend-
ance of external parties or resource organisations.

ii No external person/parties can attend Meetings with-
out prior agreement of the Committee.

iii This agreement can be reached at the previous meet-
ing, prior to the next meeting or at the commencement
of the next meeting.

9 RELATIONSHIP OF THE COMMITTEE TO OTHER
COMMITTEES

At the point where an issue becomes an industrial matter in
dispute, the Committee will refer the issue to the appropriate
Industrial Relations Committee. However, issues could return
to the consultative Committee.

Matters the responsibility of the Occupational Health and
Safety Committee will not generally be discussed.

10 METHOD OF ASSESSING & REVIEWING COMMIT-
TEE PERFORMANCE

Regular assessing on a six monthly basis or as and when
required should be applied, using guideline in the “Eight Steps”
(The Process of Consultation—Appendix B,) or any other
checklists agreed to be the Committee.

11 RIGHTS & DUTIES OF MEMBERS
The following shall apply;

• Provide the opportunity for all Committee Members
and Workforce, without discrimination, to express
their views and respect the same.
Attend scheduled Meetings on times.

• Ensure precise communication on subject matters.
Thus allowing correct feed back to the workforce.
A commitment to attend scheduled meetings where
possible.
No Committee Member shall be subject to any fi-
nancial disadvantage due to the undertaking of any
committee responsibilities.

12 COMMUNICATION
Committee business to be communicated to all parties by—

Formal Briefing Cycle—Shift Meetings, Discussion
Groups, if outside of normal hours to be paid at single
time;
Informal Briefings by Members;
Publishing of Committee circulars summarising outcomes
of meetings, when required.

( APPENDIX B )

THE DEFINITION OF CONSENSUS

THE PROCESS OF CONSULTATION
STEP 1 Get all the information available on the table.
STEP 2 Establish the initial extent of disagreement AND

agreement.
STEP 3 Look for another way of expressing the prob-

lem—try to shift the perspective towards the
collective need, or break the issue into its various
parts and start with the initial issue rather than
the overall problem.

STEP 4 Highlight and summarise the progress that has
been made in the discussion to date at regular in-
tervals.

STEP 5 Propose options for getting through the dead-
lock—encourage lateral thinking. Build upon the
option proposed by others when making amend-
ments or further suggestions.

STEP 6 Identify people’s underlying need or concern
when they are unhappy with the option being dis-
cussed. Practice the skills of active listening and
use clarifying questions.

STEP 7 Propose modifications to the option which meets
the identified needs of the person unhappy with
the emerging consensus.

STEP 8 Summarise the final status. Recap the elements
of the agreement and record.

ANI HOSKINS (A DIVISION OF ANI ENGINEERING)
ENTERPRISE BARGAINING AGREEMENT 1996

No. AG 67 of 1997.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch
and

A.N.I. Hoskins.
No. AG 67 of 1997 and C 86 of 1997.

ANI Hoskins (A Division of ANI Engineering) Enterprise
Bargaining Agreement 1996.

CHIEF COMMISSIONER W.S. COLEMAN.
10 April 1997.

Order.
HAVING heard Mr Hicks on behalf of The Automotive, Food,
Metals, Engineering, Printing and Kindred Industries Union
of Workers—Western Australian Branch and Mr Borlase on
behalf of A.N.I. Hoskins, the Commission hereby registers
AG 67 of 1997 with effect from 24th March 1997 and pursu-
ant to the Agreement and with the consent of the parties the
Commission orders that for the purpose of payment of over-
time that the status quo shall prevail pending negotiations,
arbitration or interpretation. Arising from the negotiations and
arbitration or interpretation of the provisions regulating the
payment of overtime in the relevant award order or agreement,
it is recognised that AG 67 of 1997 may be varied to clarify
the basis of payment of overtime. Provided further that the
parties may at any time seek to vary or cancel the provisions
of this order as it relates to the arrangement for the payment of
overtime.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

1.—TITLE
This Agreement shall be known as the ANI Hoskins (a Divi-

sion of ANI Engineering) Enterprise Bargaining Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Statement of Principles
4. Incidence and Parties Bound
5. Date and Period of Operation
6. Relationship to Parent Award
7. Consultative Committee
8. Background
9. Continuous—Improvement Activities, commitment

to International Best Practice
10. Accrued Leave
11. Hours of Work
12. Reclassification
13. Sick Pay
14. Occupational Health and Safety
15. Performance Indicators
16. Wages and Allowances
17. Prescription Safety Glasses
18. Clothing
19. Study Assistance
20. Flexibility
21. Company Tools
22. Grievance Procedures
23. Redundancy/Retrenchment Agreement
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24. Commitments
25. Signatories

3.—STATEMENT OF PRINCIPLES
1. It is a condition of this industrial agreement that any vari-

ation to its terms on or from the 7th day of August 1996
including the $8.00 per week Arbitrated Safety Net Adjust-
ments, shall not be made except in compliance with the
Statement of Principles set down by the Commission in the
reasons for Decision in matters No 1164 of 1995 and No 915
of 1996.

4.—INCIDENCE AND PARTIES BOUND
1. This agreement shall apply to and be binding upon ANI

Hoskins (a Division of ANI Engineering). The organisations
of employees set out below, and all persons employed by ANI
Hoskins (a Division of ANI Engineering)—average number
of employees—60 in its operations at 170 Railway Parade,
Bassendean, who are members or eligible to be members of
the following union—

Automotive, Food, Metals, Engineering, Printing &
Kindred Industries Union of Workers, Western Austral-
ian Branch.

5.—DATE AND PERIOD OF OPERATION
1. This agreement shall operate from 1 December 1996 to 1

December 1998.
2. Both parties make a commitment to renegotiate this agree-

ment from 1 June 1998.

6.—RELATIONSHIP TO PARENT AWARD
1. This agreement stands alone & replaces Agreement N?

AG 45 of 1994, however this agreement recognises that the
contents of agreement N? AG 45 of 1994 and AG 27 of 1992
are an ongoing commitment by all employees.

2. This agreement shall be read and interpreted wholly in
conjunction with the Metal Trades (General) Award N?. 13
1965 and with the Steel Fabrication Industry Order N?. 1968
of 1990.

3. Where there is any inconsistency between this agreement
and the parent award or the order this agreement shall prevail
to the extent of the inconsistency.

4. This agreement also replaces the ANI Products (W.A.
Service Division) Domestic Agreement dated 27 October 1992.

5. Both parties agree that this agreement combines all previ-
ous and existing agreements and initiatives except as stated in
1, 2 and 3.

7.—CONSULTATIVE COMMITTEE
1. The consultative committee covering ANI Hoskins op-

eration at 170 Railway Parade, Bassendean, W.A. has been
long established. It consists of Union shop stewards and their
elected deputies and one representative elected by Union mem-
bers, a maximum of four (4) of whom will attend any meeting
plus management representatives to be an equivalent number
or less.

In relation to the Enterprise Bargaining Agreement negotia-
tions, the union representative from the consultative committee
will nominate their representative for future negotiations.

2. Consultative meetings will work to an agenda which is
agreed at or before the beginning of the meeting.

3. Agreed minutes will be produced of consultative meet-
ings and displayed on workshop notice boards.

4. The committee will meet at a designated time each month.
Where practicable, the meetings will be at 2.00 pm on the
third Wednesday of each month.

5. The company agrees in principle with the need for the
training of shop stewards who be allowed to attend trade un-
ion education courses which have received prior approval from
the company.

6. Training in relevant courses will be given to all consulta-
tive committee members which has received prior approval
from the company.

7. It is agreed by both parties that the consultative commit-
tee terms of reference need to be updated to comply with this
agreement. This matter will be discussed at the first consulta-
tive committee after ratification of this agreement.

8.—BACKGROUND
1. The parties and employees to the agreement referred to in

Clause 4.—incidence and Parties Bound hereof see this agree-
ment as a continuing program of restructuring and consolidation
of Structural Efficiency Principles introduced as a result of
the 1987 State Wage Decision.

2. The parties and employees recognise that this agreement,
along with amendments to the order and award and considera-
tions which will come into place during the term of this
agreement, shall lead to the fruition of the Structural Efficiency
Principles introduced in 1987.

9.—CONTINUOUS IMPROVEMENT ACTIVITIES,
COMMITMENT TO INTERNATIONAL BEST

PRACTICE
The parties and employees are committed to the on-going

process of continuous improvement and the maintenance of
quality accreditation (AS 3902 ). During the term of this agree-
ment the parties and employees agree to—

1. Continue a commitment to Structural Efficiency.
2. Continue a commitment to recognise and adopt best

practices wherever practical.
3. Work towards attitudinal, cultural & productive gains.
4. Support the application for, and maintenance of

ISO14001—Environmental Management System.
The parties and employees support the application
for accreditation in any standards which are relevant
to the company’s marketing strategy.

5. The parties and employees support the on-going ef-
fort to establish markets in S.E.Asia.

6. Continue to analyse & pursue the implementation of
a staggered 6 or 7 day working week ie Saturday &
Sunday could form part of a 38 hour week at stand-
ard hours. The Consultative Committee will consult
with appropriate experts on different types of work-
ing arrangements.  If the Consultative Committee
arrives at a recommendation, the appropriate body
would then negotiate.

7. The parties and employees support the effort to im-
prove equipment for site work and to promote the
company’s image for site work— to be further dis-
cussed at consultative committee meetings.

8. A coding system is in place to highlight the priority
of jobs. This enables shop floor employees to recog-
nise the priority on work, and after discussion with
supervision, adjust their hours to meet the need.

9. The company is committed to the training of appren-
tices. It is the companies intention that apprentices
in the future will be drawn from MIGTA (Metro-
politan Industries Group Training Association).
Apprentices from MIGTA are bound by the employ-
ment conditions and wages as set down by MIGTA.

10. Typical of items which could be raised at consulta-
tive meetings are:—
• contract labour
• improvements to shop communication
• training/career paths
• general communication to the workforce
• satellite stores
• barriers to productivity from the 1994 agreement.
• explore the possibility of individual time keeping/

absenteeism incentives.
• tool box meetings
• established throughout the workshop are:

free tea, coffee and milk centres with fridge and
ovens. These are there at the request of the work-
shop personnel. There is also a freezer containing
meals for extended working hours. Personnel are
to be encouraged by the parties to use the
lunchrooms for their meal/tea or coffee breaks.

10.—ACCRUED LEAVE
1. There will be no restriction on taking of accrued leave

which can be taken as and when required, provided the shop
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superintendents agree to the requested dates after due consid-
eration of production and work load requirements.

11.—HOURS OF WORK
1. Normal hours of work per week will be 38 hours—

Normal day work hours are 8 1/2 hours with 1/2 hour
unpaid break Monday to Thursday and 6 hours on Friday
and are worked between 6am and 6.00pm. Flexible ar-
rangements between the hours of 6:00am to 6:00pm may
be negotiated by mutual agreement. This arrangement may
be to the benefit of either the employer or employees con-
cerned, as long as the mutual agreement provision is
maintained. This provision should take into account the
need to meet production schedules or the requirement for
the organisation of work at the same time as considering
the convenience of the individual employee.

2. Where mutual agreement cannot be achieved, the hours
of 7.00am to 3.30pm will apply. In this situation, any hours
outside these hours will attract penalty rates .

3. Any hours worked outside normal hours described at 1
and 2 hereof are paid at penalty rates in accordance with the
parent award and order. An employee who works overtime
such that he is at work for a 12 hour period or more (eg. 7.00am
to 7.00pm) shall have that days meal break included in his
total hours for the day.

4. Morning tea breaks and lunch breaks will be taken at a
time to fit in with production needs or to suit the comfort needs
of the employee. This flexibility will not contradict the award
with regard to lengths of time an employee will work without
a break.

5. Both parties agree that because of the nature of the work
24 hour coverage and 7 days per week coverage will be worked
whenever practical, this coverage will be provided by work-
ing extended and unusual hours or shift work.

6. Timekeeping
—2 minutes late will be counted as 8 hours worked.
—3 minutes late or more and the starting time is at the next

quarter hour interval eg 7.15—7.30 etc.
7. Shift Work
Normal shift work hours are—

(I) Monday to Thursday day shift 7 am to 3 pm with
paid 20 minute break. Afternoon shift 3 pm to 11 pm
with paid 20 minute break. Night shift 11pm to 7am
with paid 20 minute break.

(II) Friday day shift 7 am to 12.40 pm. Afternoon shift
12.40 pm to 6.20 pm. Night Shift from 6.20pm to
midnight.

(III) Any time worked outside the normal shift hours will
be at overtime rates.

(IV) The existing arrangement where a person transfers
from Shift Work to Day Work, works Day Shift hours
for a period after the transfer as detailed in (i) and
(ii) above. This is to be changed to— The person
coming from Shift Work to Day Work will work Day
Shift hours up to a maximum of 5 shifts or the number
of shifts they have worked on Shift Work, which-
ever is the lesser. The transfer to Day Work is
effective from the time nominated at the time of no-
tification.

(V) Twenty-four hour coverage on shifts can be achieved
by working two 12 hour periods as agreed by both
parties. If 24 hour shifts should become permanent
then policy regarding 24 hour shift as laid down in
the award apply.

(VI) Additional to the award the following payments are
made ( all purpose ) for shift workers only.

Morning shift 13.16 cents per hour/  $5.00  per 38 hr/wk
Afternoon shift 15.0  cents per hour/  $5.70  per 38 hr/wk
Night shift 54.47 cents per hour/  $20.70 per 38 hr/wk

12.—RECLASSIFICATION
1. Reclassification is to be reopened and the existing data

reworked by the consultative committee according to the im-
plementation model spelt out in the Implementation Guide
published by the National Metal & Engineering Training Board.

2. Reclassification will be on the agenda at the first con-
sultative meeting after this agreement has been registered and
will be handled by the consultative committee and ANI Engi-
neering’s Human Resource Manager or a person with similar
qualifications. The parties are committed to re-classification.
If contractual arrangements are acceptable by both parties then
reclassification can take place at the earliest convenience.

13.—SICK PAY
1. The number of sick days which can be accumulated is

unlimited.
2. If an employee has accrued a substantial entitlement to

sick leave and/or a sincere attitude towards the use of such
leave, the Company is willing to provide paid sick leave over
and above the employee’s entitlement in the case of serious
and/or prolonged illness.

3. The extra remuneration would include full weekly pay
for a standard 38 hour week at the employee’s current normal
hourly rate at the time of the illness. The employee would be
paid for up to an additional two months over and above the
employee’s accrued sick leave entitlement at the time of the
illness.

4. Each case is to be considered on an individual basis and a
decision made by the consultative committee in liaison with
the Engineering and Manufacturing Manager as to whether or
not the case in question qualifies for the scheme.

14.—OCCUPATIONAL HEALTH AND SAFETY
1. All parties to this agreement recognise the importance of

safety and health and the benefits of an accident-free workplace.
The company, with the assistance of its employees and the
union, will maintain a high standard and all will abide by the
Western Australian Occupational Health and Safety and Health
Act 1984 and Regulations 1996.

2. It is fundamental that business be conducted safely.
3. The company will meet its responsibility to provide safe

working conditions, define and teach safe working practises,
and provide information and control measures for hazards in
the workplace and the environment.

4. It is a primary responsibility of all people employed by
the company to ensure that their jobs are performed safely and
without injury to themselves, their fellow workmates or the
community.

15.—PERFORMANCE INDICATORS
1. Attendance and timekeeping incentives are to be discussed

at consultative committee meetings.

16.—WAGES AND ALLOWANCES
1. In addition to the current allowances and the rates of pay

that apply the following increase of 10% will be paid as out-
lined in the schedule below—

** Plus $9.70 tool allowance
1 January 1 Sept’ 1 Jun

1997 1997 1998
$ $ $

**B—Inspector 587.37 616.74 635.24
**C—Boilermaker 569.65 598.13 616.07
**D—Tradesman 564.50 592.73 610.51
1st Class Machinist
1st Class Welder
Fitter
Apprentices (% of)
E—Certified Rigger 531.56 558.14 574.88
H—2nd Class Welder 502.55 527.68 543.51

Other Rigger
I—Storeman 493.44 518.11 533.65
K—2nd Class Welder 483.98 508.18 523.43
L—Trades Assistant 477.27 501.13 516.16
M—Process Worker 474.38 498.10 513.04

Junior Employee
(90% of)

2. Site allowance
On all sites as specified in the agreement (reference H924

September 1998) a site allowance, $1.39 ( at December 1996)
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per hour will be paid in lieu of dirt, height and heat money.
This site allowance will be adjusted twice yearly by any CPI
increase in January and July for the previous six months and
notices published on notice boards of the new rate. On sites
where an existing site allowance agreement applies, and the
rate exceeds the CPI adjusted amount, the higher site allow-
ance rate will be paid in lieu of the CPI adjusted amount.

3. Site overnight allowance
(I) From time to time employees may be required to work at

sites, either in the Perth metropolitan area, outer metropolitan
area or in country areas, either within WA or interstate.

(II) When an employee on site work is required to stay over-
night at site for one or more nights, then an allowance of $
30.00 per night will be paid for each night the employee is at
site. This amount is to be included as a normal PAYE tax item.

(III) The allowance applies to Sunday night whether or not
Sunday is a working day. This allowance is intended to cover
out-of-pocket expenses such as private telephone calls, drinks,
newspapers, etc.

(IV) This allowance will be revised every 6 months in Janu-
ary and July and will be adjusted in line with CPI increase for
the previous six months and notices published (on notice
boards) of the new rate.

(V) Additional provisions contained in the agreement Ref:
H924 Sept. 1988 between unions and company will be in-
cluded in the company induction handbook and revised to suit
current conditions.

4. Welding Ability Allowances
—Gouging money 20 c per hour
—Innershield 15 c per hour
—T1 Steel Welding or Bisalloy 15 c per hour
—Auto Welding 15 c per hour
—CO Welding 15 c per hour
—Mig Welding 15 c per hour
When reclassification is agreed and accepted, the above al-

lowances will be incorporated into classification rates as they
are covered by NMETB Competencies.

5. Security Allowance
A flat rate of $10.00 per week is paid to one employee only

to ensure the premises are secure on completion of afternoon
shift.

6. Service Pay
Service Pay will be incorporated into the hourly rate which

will be paid to all permanent ANI Hoskins employees covered
by this agreement and will replace the previous service pay-
ment arrangements. The payment will be 25 cents per hour
added to the rates.

17.—PRESCRIPTION SAFETY GLASSES
1. In the event that prescription safety spectacles are required,

the company will cover the cost of prescription lenses which
will be installed in company supplied safety frames which meet
the appropriate Australian Standard. This standard calls for
safety frames with permanently attached side shields. Lenses
will be provided by company recommended optometrists and
any costs over and above the standard recommended optom-
etrist price will be met by the employee.

18.—CLOTHING
1. Jackets will be provided for winter months. Replacement

jackets will be supplied on a fair wear and tear basis on return
to the storeperson.

19. —STUDY ASSISTANCE
Where there is a benefit to both the employee and the com-

pany, an employee may apply through the Human Resource
Department for approval of a study course or program. If the
approval is granted, the employee will be reimbursed for the
cost of books and associated fees upon successful completion
of the course. This policy applies ANI Corporation wide.

20.—FLEXIBILITY
1. In the event of the relevant person not being available to

carry out any specified task, then an alternative employee with
relevant competencies may be used to carry out that task.

2. There will be no restriction or demarcation which would
affect the productivity or efficiency of the Service Division.

All employees will work to the full extent of their individual
skills and competencies , and carry out incidental and periph-
eral tasks to complete the total job.

3. The parties and employees agree that where cross skilling
and multi- skilling can be seen to improve production effi-
ciency, then these methods will be adopted.

4. To compensate for fluctuating work loading or to meet
production commitments, trades persons are not restricted to
working within their trade areas. Machinists, Fitters and Weld-
ers may perform duties in any areas provided it is within their
level of competency and skills.

5.Where there is a contractual requirement to have an ad-
ministrative employee represent the Service Division when
working at site, (engineer, foreman, sales engineer etc. )then
that administrator may work as part of the site team to the
extent that his assistance or expertise is needed.

6. Flexibility of personnel to be available for Friday after-
noon work. Previously union guidelines for a 38 hour week
prevented employees working after 1.00pm. on a Friday. The
union guidelines were that there was to be no work after 1.00pm
on a Friday apart from breakdown work and maintenance. This
restriction has been waived for the term of this agreement.

21.—COMPANY TOOLS
1. Employees may have the free loan of company tools for

home use as authorised by the shop superintendents. Any dam-
age or breakage will be to the employee’s expense.

22.—GRIEVANCE PROCEDURES ANI HOSKINS
PROCEDURE FOR THE AVOIDANCE OF DISPUTES
The objective of the procedure shall be to promote the reso-

lution of disputes by measures based on consultation,
co-operation and discussion: to reduce the level of industrial
confrontation: and to avoid interruption of the performance of
work and the consequential loss of production and wages. The
procedure contains up to six stages for discussion of the is-
sues. The six stages are paragraphs 1 to 6 as follows

1. Any question, dispute or difficulty (real or imaginary),
shall in the first instance be raised by an employee or employ-
ees, with their immediate supervisor, except as in:

(I) If in the first instance the employee/s wishes to in-
volve their shop steward, or have the shop steward
act on their behalf, then that course of action is ac-
ceptable. Where agreement or satisfaction is not
achieved then a failure to agree must be recorded
before proceeding. N.B. It is recognised that a union
member may approach a shop steward for advice or
guidance, prior to the raising of an issue.

(II) Where an employee/s has raised an issue without the
involvement of a shop steward, and a failure to agree
has been recorded, then a representative or repre-
sentatives of the employee/s and the shop steward,
will meet with their immediate supervisor.

2. Where a failure to agree has been recorded at paragraph
1(I) or 1 (II) hereof then a representative or representatives of
the employee/s and the shop steward will meet with the Work-
shop Superintendent of that department.

3. Where a failure to agree has been recorded at (2) hereof
then the shop steward and the senior shop steward of the Com-
pany, will meet with the Workshop Superintendent of that
department. N. B. if the shop steward is also the senior shop
steward then he/she can nominate who would join him/her at
this stage if needed. Where both the parties agree, a repre-
sentative or representatives of the employee/s may be asked to
participate.

4. Where a failure to agree has been recorded at (3) hereof
then the shop steward and senior shop steward (or a nomi-
nated representative where the shop steward is the senior shop
steward) will meet with the Workshop Superintendent and the
Engineering and Manufacturing Manager.

5. Where a failure to agree is recorded at (4) hereof then the
senior steward with a full time official of the union will meet
with the Engineering and Manufacturing Manager and any
other persons that both sides agree could be beneficial in the
resolving of the dispute/issue.

6. Where a failure to agree is recorded at (5) then either
party may raise the issue/dispute to a higher stage.
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NB: “Immediate supervisor” is the first level of manage-
ment above the position of leading hand.

7. Further to the above there shall be a commitment by the
parties to achieve adherence to this procedure. This should be
facilitated by the earliest possible advice by one party to the
other of any issue or problem which may give rise to a griev-
ance or dispute.

8. Throughout all stages of the procedure all relevant facts
shall be clearly identified and recorded. Both parties agree
that from (2) onwards a formal minute form will be used (sam-
ple attached).

9. Sensible time limits shall be allowed for the completion
of the various stages of the discussions. At least seven days
should be allowed for all stages of the discussions to be final-
ised.

10. Emphasis shall be placed on a negotiated settlement.
However, if the negotiation process is exhausted without the
dispute being resolved, the parties may jointly or individually
refer the matter to the Western Australia Industrial Relations
Commission for assistance in resolving the dispute.

11. While the procedures of negotiation and conciliation are
being followed and in order to allow for the peaceful resolu-
tion of grievances, there shall be no stoppages of work, lockouts
or any other bans or limitation on the performance of work.

12. The employer shall ensure that all practices applied dur-
ing the operation of the procedure are in accordance with safe
working practices and consistent with established custom and
practices at the workplace.

13. It is accepted by both parties, that where a dispute can be
resolved by informal means outside the strict lines of the pro-
cedure, then the disputes procedure should not be used to block,
or delay, the settling of a dispute/issue.

14. Failure to agree should only be recorded at any stage of
the procedure, when all means of settling at that stage have
been exhausted.

15. Failure to agree can be recorded by either party.
16. Agreed cooling off periods can be used during the pro-

cedure at any stage, if both parties believe it will help defuse
an issue or dispute.

23.—REDUNDANCY/RETRENCHMENT AGREEMENT
1.0 PREAMBLE
This agreement has been developed by the parties with a

view to ensuring that the need to instigate redundancies will
be greatly reduced. If , however, the need for redundancy arises,
the agreement will provide a means of implementing a redun-
dancy / retrenchment package in an orderly fashion.

2.0 APPLICATION AND SCOPE
Not withstanding the provisions of the Parent Award this

agreement shall apply exclusively to the employees of ANI
Hoskins who are members or eligible to be members of the
union signatories hereto and whose employment is regulated
by the abovenamed award.

Except where varied by this Agreement all other aspects of
the termination/redundancy provisions of the Parent Award
shall apply.

3.0 OPERATION AND DURATION
This agreement will form the basis for retrenchment at the

company until renegotiated by the parties.
4.0 DEFINITION
(a) “Redundancy”—

(i)  is a situation where there are more employees avail-
able than are needed to undertake the amount of work
which needs to be done:

(ii) may be caused by ( but not limited to ) the follow-
ing—
(aa) technological change eliminating the need for

some jobs to be done by anyone;
(bb) changes in market demands creating a situa-

tion where less employees are required.
(b) ”Retrenchment” is the action taken to reduce the number

of employees to the level required by the company.
(c) “Week’s Pay” means the ordinary weekly rate , includ-

ing over—award payments and service grants.

5.0 NOTIFICATION
When it becomes evident that there is a downturn in work

and a need for redundancy the company will notify employ-
ees, the consultative committee and the State Office of the
Union who are parties to this agreement and consult on meth-
ods of minimising the effect of any possible redundancies that
might occur.

Both parties agree that it is important that a maximum amount
of notice is given and agree that as soon as it is identified that
there is a possible redundancy situation, the above communi-
cation will take place.

Following discussions, if redundancies are unavoidable the
Company will set a timetable to develop a final list of employ-
ees to be made redundant.

Employees will be asked to indicate their interest in volun-
teering to accept a redundancy package and this will be taken
into consideration by the company in selecting retrenchees.

The selection of persons to be made redundant will be based
on the following. This list is not exhaustive.

• skill level of the employee
• application of skills to task presently done by em-

ployee
• requirement of organisation for retention of skills
• receptiveness to be trained
• attendance (taking into account where absence has

been by prior arrangement)
• disciplinary record
• safety application (including housekeeping)
• years of service

No discrimination will be made that conflicts with the pro-
visions of the Discrimination Act.

A Company representative and a Union representative will
review the selection criteria of all persons who are likely to be
considered for redundancy. The two parties will ensure the
accuracy of the list prior to any final decision being made by
the Company.

The Company will use every endeavour to transfer employ-
ees to other positions where their skills can be effectively
utilised.

Where an employee is moved to a position of different clas-
sification and / or trade not previously occupied by that
employee, a trial period of one month will provide an oppor-
tunity for the Company and the employee to assess their long
term suitability for the new position.

Where there is doubt about a person’s suitability for a posi-
tion, a review will be conducted regularly and that review
discussed at the consultative committee.

In every event, where the employee/s and his/her representa-
tive feels that the process is being used in a way other than the
intention of this agreement then he/she may take issue with
the company on the matter.

If the determination is that the person is to leave the com-
pany during the trial period or at the completion of the trial
period then the redundancy package will be available to the
employee at the original rate of pay.

If moved to a new position, the person will be paid at the
pay rate applicable to that new position immediately where
the pay rate is more than the existing rate. Where the new rate
is less, the person would not receive pay increases until such
time as the pay rate catches up to the old rate.

6.0 SCHEDULE OF SERVICE PAYMENTS

SCHEDULE OF SERVICE PAYMENTS
Years of Service Redundancy Long Service

Payment Leave
Under 1 0 0
1-2 4 0
2-3 6 0
3-4 7 0
4-5 8 0
5-6 10 Pro-rata
6-7 12
7-8 13
8-9 15
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Years of Service Redundancy Long Service
Payment Leave

9-10 18
10-11 19
11-12 20
12-13 21
13-14 22
14-15 23.5
15-16 25
Thereafter 26

NB: Current employees with 13 years and over service will
remain on last on first off protection basis. This scheme will
cease once those employees have retired or left the employ of
the company.

 Employees who are 45 years and over in age will get one
extra week’s payment in addition to the above schedule.

7.0 PAYMENTS
A. All payments referred to are based on the employee’s

normal pay rate.
B.  An itemised statement of entitlements will be given to an

employee when they are notified.
8.0 LONG SERVICE LEAVE
Pro-rata long service leave will be paid to retrenched em-

ployees with 5 years or over service.
9.0 SICK LEAVE
On retrenchment all retrenched employees will be paid 100%

of their accrued sick leave on termination.
10.0 CERTIFICATE OF SERVICE
The Company will provide a certificate of service where

requested.
11.0 FINAL SETTLEMENT
It is mutually agreed that during the operation of this agree-

ment there will be no extra claims made or considered within
the scope or outside the scope of this agreement by either party
relative to redundancy/ retrenchment.

12.0 SUPERANNUATION
Any superannuation benefits defined by the trust and deed

rules will be paid in addition to redundancy pay.
13.0 DEATH OF AN EMPLOYEE
If an employee has been given notice of retrenchment and

dies before the date that he or she actually leaves the employ-
ment of the company, all benefits which would have been
payable under this agreement to that employee shall be paid
directly to his or her estate unless the employee shall have
otherwise directed the company in writing prior to his or her
death.

14.0 EMPLOYEES AT RETIREMENT AGE
An employee is not entitled to severance pay beyond the

amount of wages they would have received had they remained
in employment until the age of retirement. The age of retire-
ment is determined as the point at which company and
employee contribution to the superannuation fund ceases or
where the employee has nominated a date of retirement.

15.0 COUNSELLING/ASSISTANCE PROGRAM
The company has an employee assistance program in place.

In the event of redundancy the company will let it be known to
those employees who are to be redundant details of the em-
ployee assistance program, ie. through superannuation, out
placement services registered financial counsellors and so on.

The company agrees to make enquiries from other engineer-
ing firms regarding possible work for retrenched employees.

24.—COMMITMENTS
1. The parties undertake that the terms of this Agreement

will not be used to progress or obtain similar arrangements or
benefits in any other enterprise.

2. This Agreement shall not operate to cause any employee
to suffer a reduction in ordinary time earnings, or to depart
from the standards of the Western Australian Industrial Rela-
tions commission in regard to hours of work, annual leave
with pay or long service leave with pay.

3. The parties expressly accept that they are bound by the
terms of this agreement throughout its duration and will op-
pose any applications by other parties to be joined to it.

4. There shall be no further wage increases for the life of
this agreement.

25. —SIGNATORIES
For and on behalf of Automotive, Food, Metals, Engineer-

ing, Printing and Kindred Industries Union of Workers, Western
Australian Branch.

J. Sharp-Collett
Common Seal
For and on behalf of ANI Hoskins
Signed
....................................
DATED THIS 7th DAY OF MARCH 1997.

BAILLIES LANDSCAPING INDUSTRIAL
AGREEMENT

No. AG 317 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Ceru Pty Ltd trading as Baillies Landscaping.
No. AG 317 of 1996.

COMMISSIONER P E SCOTT.
11 April 1997.

Order.
WHEREAS this is an application to register an industrial agree-
ment pursuant to section 41 of the Industrial Relations Act,
1979; and

WHEREAS a hearing was convened on the 12th day of
December 1996; and

WHEREAS that hearing was adjourned upon the request of
both parties; and

WHEREAS the Commission wrote to the Applicant request-
ing advice on the status of the application on the 3rd day of
January and the 10th day of February 1997; and

WHEREAS on the 17th day of March 1997 the Commis-
sion advised the Applicant by way of letter that if no advice
was received by the 4th day of April 1997 it would be as-
sumed the matter would not be proceeding and the matter would
be discontinued; and

WHEREAS no such advice was received;
NOW THEREFORE the Commission, pursuant to the pow-

ers conferred on it under the Industrial Relations Act, 1979
hereby orders—

THAT this application be and is dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
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BAINS HARDING INDUSTRIES (MANUFACTURING
DIVISION) ENTERPRISE BARGAINING

AGREEMENT
No. AG 89 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers (Western Australian

Branch)

and

Bains Harding Pty Ltd.

No. AG 89 of 1997.

Bains Harding Industries (Manufacturing Division)
Enterprise Bargaining Agreement.

1 May 1997.

Order.
HAVING heard Mr G.C. Sturman as agent for the Applicant
and Ms C. Natta as agent for the Respondent, and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 2nd day of April, 1997 entitled Bains
Harding Industries (Manufacturing Division) Enterprise
Bargaining Agreement be registered as an industrial agree-
ment.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

———

Schedule

1.0.—TITLE
This Agreement shall be known as the “Bains Harding

Industries (Manufacturing Division) Enterprise Bargaining
Agreement”.

2.0.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Scope
4. Parties Bound
5. Date and Period of Operation
6. Insurance Cover
7. Relationship to Parent Award
8. Single Bargaining Unit
9. Training

10. Productivity Improvement Programme
11. Probationary Period
12. Casual Employees
13. Sick Leave
14. Commitments
15. Hours of Work
16. Wages
17. Grievance Settlement Procedure
18. National Standards
19. Contractors

Signatories to Agreement

3.0.—AREA AND SCOPE
This Agreement shall apply to an estimated 20 employees

engaged in classification specified in Clause 16—Wages hereof
at the Osborne Park Fabrication Workshop of Bains Harding
Industries Pty. Ltd.

4.0.—PARTIES BOUND
4.1. This Agreement shall apply to —

(a) Bains Harding Industries Pty. Ltd. Osborne Park Fab-
rication Workshop (the “Employer”); and

(b) The Automotive, Food, Metals, Engineering, Print-
ing and Kindred Industries Union of Workers Western
Australian Branch.

4.2. The parties specified in Subclause 4.1. hereof agree that
the intention of entering into this Agreement is to achieve real
and demonstrative gains in productivity, efficiency and
flexibility for the purpose of improving working conditions
for all employees and the commercial position of the Company
and its customers.

5.0.—DATE AND PERIOD OF OPERATION
5.1. This Agreement shall operate for a period of 24 months

from the date of signing by all parties and will continue after
this time until renewed or replaced or cancelled. Pay increases
related to the first agreed increase will be back paid to 6 January
1997.

5.2. The parties shall endeavour to commence negotiations
for replacement, renewal or cancellation of the Agreement no
earlier than three months prior to its expiry date.

5.3. The Company agrees that an additional 14% in wages
will be paid over a two year period.

5.4. The additional 14% will be paid in three instalments as
follows —

(a) 5.0% payable on and from the first full pay period
following date of signing of the Agreement by all
parties;

(b) 4.5% payable on and from 10 months from date of
signing of the Agreement by all parties;

(c) 4.5% payable on and from 18 months from date of
signing of the Agreement by all parties.

6.0.—INSURANCE COVER
Employees will have personal accident insurance journey

cover to and from their place of work from date of signing of
the Agreement by all parties this cover shall be no less than
provided to employees in other operations of the company in
W.A.

7.0.—RELATIONSHIP TO PARENT AWARDS
7.1. This Agreement shall be read and interpreted wholly in

conjunction with part I of the Metal Trades (General) Award
1966 No. 13 of 1965 and the Sheet Metal Workers’ Award No.
10 of 1973.

7.2. Where there is any inconsistency between this Agreement
and the parent Awards, the Agreement shall prevail to the extent
of such inconsistency.

8.0.—SINGLE BARGAINING UNIT
8.1. For the purposes of this Agreement a single bargaining

unit shall be established by way of a Consultative Committee
comprised of —

(a) two Company representatives; and
(b) two representatives from the workforce.

8.2. The single bargaining unit shall be given all relevant
information to enable effective monitoring of the
implementation of the continuous improvement programme.

9.0.—TRAINING
The Company will develop a training programme in

conjunction with the consultative committee to meet the skills
requirements of the work place and advancement of personnel
within the Workshop Workforce.

10.0.—PRODUCTIVITY IMPROVEMENT
PROGRAMME

10.1. The following measures will achieve real and
demonstrable gains in productivity, efficiency and flexibility
have been, or will be, implemented.

10.2. Consultation and Communication
Two-way communication between management and

employees will be maintained and enhanced through the
following —

(a) Regular management report-back meetings with all
employees;

(b) Monthly Consultative Committee meetings for three
months after signing of the Agreement and when-
ever required thereafter;

(c) Tool box meetings held as required to discuss sched-
uling and accident prevention programmes
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10.3. Employee Involvement
Employees are to become involved and to continue focusing on—

(a) Customer service, both internal and external;
(b) Reduction in down time, waste and replacement parts;
(c) Productivity projects to improve quality and output

without increasing overall costs.
10.4. Improvement Measures
In order to achieve the main aims of improved efficiency,

productivity and flexibility, the following measures shall be
implemented and the Consultative Committee will develop a
system to monitor and report progress in relation to the
objectives—

a. Occupational Health and Safety
Improved safety procedures and monitoring of meth-
ods to reduce the duration of time lost through injury.

b. Reductions in Sick Leave and Absenteeism
i. The parties aim to reduce the number of ab-

sent/sick leave days taken, achievable through
monitoring in an effort to improve perform-
ance in this area.

ii. The aim of this Agreement is to reduce sick
leave to 50% of the Award entitlement.

c. Staff Assistance to Wages Employees
Staff may use tools provided this does not in any
way replace the jobs of employees covered by this
Agreement.

d. Consumables
i. A concerted effort will be made by all employ-

ees to reduce wastage in consumable items
such as gloves, glasses, grinding discs etc.

ii. The Consultative Committee will develop a
system to monitor and report progress in rela-
tion to this objective.

e. Flexibility of Rostered Day Off
For the purposes of this Agreement a rostered day off
(RDO) will mean a recreational day off. RDO’s may
be taken on any day of the week without loss of ordi-
nary time earnings with mutual agreement between
the employee and the employee’s immediate supervi-
sor and depending on workload. Individual employee’s
by agreement with employer may accumulate RDO’s/
RDO’s which are accumulated may be taken as time
off without loss of ordinary time earnings at a time
agreed between the employee and employer.
An annual review of outstanding RDO’s will be car-
ried out to monitor any outstanding accrued RDO’s.

f. Completion of Jobs
For the purposes of meeting client delivery dead-
lines, employees will complete work in hand each
day by working reasonable overtime.

g. Overtime Refusal
As stated in the Award, employees shall not refuse
to work reasonable overtime when requested so to
do by the Supervisor. Reasonable overtime is re-
garded as 6 hours per week spread over not less than
5 days provided the employee is given not less than
1 day’s notice. By agreement between the employee
and employer a shorter notice period may be given.

h. Hours Of Work
When overtime is being worked, employees will
consolidate an afternoon smoko time with a meal
break.

i. Overtime Rate
All hours worked in addition to the ordinary hours
for the week will be paid at the rate of 1.7 times the
ordinary hourly rate. Except where the hours worked
in any week that are in excess of 60 hours in that
week shall be paid for at a rate of double the ordi-
nary hourly rate.

j. Time Keeping
to promote prompt and efficient time keeping, em-
ployees will monitor their own starting, smoko and
finishing times.

11.0.—PROBATIONARY PERIOD
As part of an on-going selection process, all new employees

will be employed for a one month probationary period during
which time the employee or the employer may terminate the
contract of employment by giving one hour’s notice and an
employee so terminated shall be deemed to have been employed
on a casual basis.

12.0.—CASUAL EMPLOYEES
12.1. a. In the case of a casual employee, the period of notice

of termination shall be one hour.
b. If the required notice of termination is not given, one hour’s

wages shall be paid by the employer or forfeited by the employee.
12.2. For the purpose of this Agreement an employee shall

be deemed to be casual—
a. if the expected duration of the employment is less

than three months; or
b. if the notification referred to in Subclause (6) of

Clause 6—Contract of Service in the Metal Trades
(General) Award No. 13 of 1965 is not given and the
employee is dismissed, through no fault of the em-
ployee, within three months of commencing
employment;

c. if the employee is employed for a specific seasonal
demand provided that the season does not exceed
six months.

12.3. After continuous employment of three months with
Bains Harding Industries, a casual who is not employed for a
specific seasonal demand shall become a permanent employee.
Accruals for annual leave etc. will commence from the date
the employee’s employment becomes permanent.

13.0.—SICK LEAVE
Notwithstanding the provisions of Clause 24—Absence

Through Sickness in the Metal Trades (General) Award, it is a
condition of employment an employee shall not be entitled to
payment for sick leave unless, other than in extraordinary
circumstances, the absence is reported to management prior to
8.00 AM on the day in question.

14.0.—COMMITMENTS
14.1. The parties undertake that the terms of this Agreement

will not be used to progress or obtain similar arrangements or
benefits in any other enterprise.

14.2. Parties to this Agreement shall oppose any application
by others to be joined to this Agreement.

14.3. There shall not be any further wage increases for the
life of this Agreement except where consistent with State Wage
Case decisions.

15.0.—HOURS OF WORK
15.1. Ordinary Hours of Work/General Flexibility Provisions
The ordinary hours of work shall be 38 per week, worked in

accordance with this clause.
a. Ordinary working hours may be averaged out over a

cycle longer or shorter than one week.
b. By agreement between the employer and an indi-

vidual employee or group of employees the ordinary
hours may be worked on any days of the week, Mon-
day to Friday inclusive.

c. For all employees, ordinary daily hours, except when
on shift work, shall be worked between 6.00 AM
and 6.00 PM, or some other spread of hours as mu-
tually agreed between management and employees,
but shall not exceed 10 hours on any day and be con-
secutive, except for a meal break.

15.2. Alterations to Ordinary Working Hours
Any new arrangement of ordinary hours introduced during

the life of this Agreement —
a. must be developed with consideration given to the

issues specified below;
b. by agreement between the employer and an individual

employee or group of employees the ordinary hours
may be worked on any days of the week, Monday to
Friday inclusive however flexibility to extend this
provision must be agreed upon by the majority of
employees affected by the change.
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c. when changes to ordinary working hours are deemed
necessary, consideration shall be given to the fol-
lowing issues—

i. forecasted and actual customer demand
ii. the most productive and efficient operation;

iii. maximum utilisation of plant at the workplace
iv. personal needs and family responsibilities
v. fair application of flexible working arrange-

ments for all employees
vi. reasonable notice of any prospective change.

15.3. Rest Breaks
a. Employees shall not be required to work for more

than six hours without an unpaid break of 30 min-
utes, except where an alternative arrangement has
been agreed upon.

b. Each employee shall be allowed a paid rest break of
10 minutes, including wash-up time, to be taken at a
time and in a manner determined by the section su-
pervisor to ensure minimal disruption to operations.

16.0.—WAGES
Employees shall be paid as follows —

17.0.—GRIEVANCE SETTLEMENT PROCEDURE
17.1. Where a question, dispute or difficulty arises with

respect to this Agreement, the matter shall initially be discussed
between the employee concerned and his/her immediate
supervisor. The employee may elect to have representation
during the discussions.

17.2. Where the matter of concern remains unresolved, it
shall then be referred to the Consultative Committee for
discussion. The employee may elect for a Union Official to
become involved. The parties shall initiate steps to resolve the
grievance as soon as possible.

17.3. If the grievance cannot be resolved after following the
procedures outlined herein, either party may refer the matter
to the Western Australian Industrial Relations Commission.

17.4. The parties will continue working without involvement
in any form of action such as bans limitation stoppages or
lockouts while discussions are taking place to resolve any
dispute.

18.0—NATIONAL STANDARDS
This agreement shall not operate so as to cause any employee

to suffer a reduction in ordinary time earnings or Commission
recognised National Standards such as hours of work, annual
leave or long service leave.

19.0—CONTRACTORS
It is agreed that from time to time customers require work to

be performed at short notice. In an effort to maintain customer
credibility work that is not able to be scheduled into normal
production, may be undertaken by contract personnel.

This clause regarding the use of contract personnel will be
reviewed periodically so that the standards as set out in clause
18 hereof are maintained.

SIGNATORIES TO AGREEMENT
Signed for and on behalf of Signed for and on behalf of
Bains Harding Industries the Automotive Food Metals
Pty. Ltd. Engineering Printing and

Kindred Industries Union
Western Australia

A. Tough (Signed) John Ferguson (Signed)
Date: 11.3.97 Date: 18.3.97

BEEHIVE MONTESSORI SCHOOL (ENTERPRISE
BARGAINING) AGREEMENT 1996.

No. AG 79 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and

Beehive Montessori School Inc.

No. AG 79 of 1997.

Beehive Montessori School (Enterprise Bargaining)
Agreement 1996.

30 April 1997.
Order.

HAVING heard Ms T. Howe and Ms T. Anderson on behalf of
the Applicants and by consent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act,
1979, hereby orders:

THAT the Beehive Montessori School (Enterprise Bar-
gaining) Agreement 1996 filed in the Commission on the
24th day of March 1997 and as subsequently amended by
the parties on the 29th day of April 1997 be registered
effective on and from the 29th day of April 1997.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This agreement shall be known as the Beehive Montessori

School (Enterprise Bargaining) Agreement 1996 and replaces
the Beehive Montessori School (Enterprise Bargaining)
Agreement 1994.

2.—ARRANGEMENT
 1. Title
 2. Arrangement
 3. Parties to the Agreement
 4. Single Bargaining Unit
 5. Scope of Agreement
 6. Relationship to Parent Award
 7. Date and Duration of Agreement
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 8. Expiration of Agreement
 9. Objectives
10. Salary Rates
11. Other Agreed Matters
12. No Further Claims
13. No Reduction
14. No Precedent
15. Dispute Resolution Procedure
16. Signatories

Appendix I—Salary Rates
Appendix II—Funding Policy for Academic Achieve-
ment

3.—PARTIES TO THE AGREEMENT
This agreement is made between the Beehive Montessori

School Inc. (the School) and the Independent Schools Salaried
Officers’ Association of Western Australia, Industrial Union
of Workers (the ISSOA), a registered organisation of
employees.

4.—SINGLE BARGAINING UNIT
The bodies party to this agreement have formed a single

bargaining unit. The single bargaining unit has conducted
negotiations with representatives of teachers and employers
of the School and the ISSOA and full agreement has been
reached as represented by this agreement.

5.—SCOPE OF AGREEMENT
(1) This agreement shall apply to all teachers employed by

the School who are employed within the scope of the
Independent Schools’ Teachers’ Award 1976.

(2) The number of employees covered by this Agreement
is 9.

6.—RELATIONSHIP TO PARENT AWARD
This agreement shall be read and interpreted in conjunction

with the Independent Schools’ Teachers’ Award 1976 (the
award).

Where there is any inconsistency between this agreement
and the award this agreement will prevail to the extent of the
inconsistency.

7.—DATE AND DURATION OF AGREEMENT
This agreement shall come into effect on and from the 29th

April 1997 and shall apply until the 31st December 1997.
The parties agree to meet no later than 6 months prior to the

expiration of this agreement to review this agreement.

8.—EXPIRATION OF AGREEMENT
On the expiration of this agreement and in the absence

of the registration of a subsequent Enterprise Bargaining
Agreement, the provisions of this agreement shall apply
until such time as a new agreement is registered and takes
effect.

9.—OBJECTIVES
In reaching this agreement the parties have recognised—

(1) The need to maintain a fair and just working envi-
ronment in which education can be provided in
harmony with the aims, objectives and philosophy
of Montessori education.

(2) The need to safeguard and enhance the quality of
teaching and learning within the School.

10.—SALARY RATES
Notwithstanding the provisions of Clause 11.—Salaries of

the Award—
(1) The salary rates in the award are to be varied in ac-

cordance with Appendix I of this agreement, on the
dates prescribed therein.

(2) By this agreement, and in accordance with Appen-
dix I there will be a two tiered salary scale. On
appointment, a teacher will be placed by the School
on the appropriate scale according to the criteria con-
tained in Appendix I.

(3) The 4.9% salary increase granted to teachers by the
School from 1 July 1994 and the Montessori allow-
ances of $2,625 per annum have been included in
the salary rates prescribed in this agreement.

(4) In the event of any safety net adjustment being ap-
plied to the award, such adjustment shall be absorbed
into the salary rates prescribed in this agreement.

11.—OTHER AGREED MATTERS
(1) Duties Other Than Teaching (DOTT)

(a) Full time teachers are entitled to two hours of DOTT
time per week.

(b) Part time teachers are entitled to DOTT time on a
pro-rata basis.

(2) Relief Teachers
(a) A roster of relief teachers will be gathered and made

available, including Special Education relief. Relief
teachers will be called when a teacher is absent for
more than one day.

(b) Notwithstanding the provisions of subclause (5) of
Clause 11.—Salaries of the award, relief teachers
employed for five days or less may be engaged by
the day or half day and paid accordingly on a pro-
rata rate. A half day shall be considered to be 3.5
hours or less in a particular school day.

(3) Additional Insurance Cover
In addition to the general insurance provided by the School,

the School agrees to take out Professional Indemnity Insurance
to cover the teaching staff.

(4) Long Service Leave
Notwithstanding the provisions of subclause (1) of Clause

10.—a teacher who has completed eight years’ continuous
service with the School shall be entitled to take ten weeks’
long service leave on full pay, corresponding with a completed
term.

(5) Employment of Teachers
Any teacher can apply for any available position within the

School and be judged according to merit and by what is deemed
in the best interests of the School.

Any permanent member of the teaching staff (other than a
temporary or relief teacher) without Montessori training will
agree at the time of contract to undertake Montessori training
within three years unless otherwise negotiated in writing.

(6) Class Size and/or Special Needs Students
For classes containing special needs students consideration

shall be given to reduced class sizes and/or additional teacher
support.

(7) Professional Development
Professional development has as its priority the upgrading

of professional skills and knowledge. The School and the staff
shall share responsibility for ongoing professional development
within the School taking into consideration the needs of the
individual. Attendance at courses required by the School shall
be done in school time whenever possible; however, activities
of mutual benefit to the staff and the School should be
accommodated on a shared-time basis.

(8) Academic Assistance
The parties agree to the policy statement Funding Policy for

Academic Assistance as set out in Appendix II of this
agreement.

12.—NO FURTHER CLAIMS
It is a condition of this agreement that the parties will not

seek any further claims with respect to salaries or conditions
unless they are consistent with the State Wage Case Principles.

13.—NO REDUCTION
Nothing contained herein shall allow the School to reduce

the salaries or conditions of a teacher which prevailed prior to
entering this agreement, except where provided by this
agreement.

14.—NO PRECEDENT
It is a condition of this agreement that the parties will not

seek to use the terms contained herein as a precedent for other
agreements, whether they involve the School or not.

15.—DISPUTE RESOLUTION PROCEDURE
A dispute is defined as any question, dispute or difficulty

arising out of this agreement.
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The following procedure shall apply to the resolution of any
dispute—

(1) The parties to the dispute shall attempt to resolve the
matter by mutual discussion and determination.

(2) If the parties are unable to resolve the dispute, the
matter, at the request of either party, shall be referred
to a meeting between the parties to the agreement
together with any additional representative as may
be agreed by the parties.

(3) If the matter is not then resolved it shall be referred
to the Western Australian Industrial Relations Com-
mission.

16.—SIGNATORIES
Sue Lushey, Chairperson  Teresa Anderson, Council
Member
Beehive Montessori School Inc.
T.I. Howe
Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

APPENDIX I

SALARY RATES
On & From 1 Jan 1996 On & From 1 Jan 1997

SCALE 1 SCALE 2 SCALE 1 SCALE 2
Step 1 23 469 26 146 23 938 26 669
Step 2 24 896 27 573 25 394 28 124
Step 3 26 321 28 998 26 847 29 578
Step 4 27 966 30 644 28 525 31 257
Step 5 29 502 32 180 30 092 32 824
Step 6 30 818 33 495 31 434 34 165
Step 7 32 135 34 811 32 778 35 507
Step 8 33 779 36 457 34 454 37 186
Step 9 35 589 38 265 36 301 39 426
Step 10 37 070 39 746 37 811 40 541
Step 11 38 080 41 063 38 842 41 884
Step 12 40 031 42 708 40 832 43 562
Step 13 41 318 44 352 42 144 45 493

Conditions Applicable to Salary Rates
1. Scale 1 shall apply to any teacher who

(a) does not have a Montessori qualification which is
recognised by the School; or

(b) does not have in the opinion of the School adequate
teaching experience in a Montessori School.

2. Once a teacher has obtained such a suitable qualification
and/or undertaken adequate teaching experience in a
Montessori School, the teacher will move across to Scale 2 at
the same step already attained on Scale 1.

3. Scale 2 shall apply to any teacher who has a Montessori
qualification which is recognised by the School and has, in the
opinion of the School, adequate experience teaching in a
Montessori School.

4. (a) The provisions of Clause 11 subclauses (1) & (2) of
the Award shall apply in so far as placement on a
salary step and movement from and between those
steps is concerned, but shall not apply to the place-
ment of a teacher on a scale.

(b) Notwithstanding Clause 4 (a) above, the provisions
of Clause 11 subclause 2(f) and 2(h) of the Award
will not apply where the additional qualification or
second or higher degree is used to move a teacher
from Scale 1 to Scale 2.

5. In assessing Montessori qualifications and the adequacy
of teaching experience, the School shall be guided by the advice
of the Principal.

APPENDIX II

FUNDING POLICY FOR ACADEMIC ASSISTANCE
(1) Guidelines

1.1 Upon review and approval by the Staffing and Con-
ditions Committee and the School Council, Beehive
Montessori School may provide financial assistance
for a staff member wishing to undertake an educa-
tional programme not normally funded by the
school’s annual budget for ongoing professional de-
velopment.

1.2 Such a programme must be deemed by the Staffing
and Conditions Committee and the School Council
to be of significant value to the school’s current and
projected educational needs.

1.3 Financial assistance may take the form of a grant or
a loan or a combination of both.

1.4 Prior to submitting a formal application, applicants
will be required to discuss their proposal with the
Principal in order to ensure the appropriateness of
their request. Each applicant must then submit to the
Staffing and Conditions Committee a properly docu-
mented application, which will include:

(i) the name, content and duration of the proposed
programme, and the name of the relevant in-
stitution or organisation;

(ii) a statement of the relevance and importance
of the proposed programme to the schools’
current and projected educational needs;

(iii) an itemised account of the cost of the pro-
gramme (fees, books etc.);

(iv) a statement of the amount being requested, and
the specific purpose for which that amount is
intended;

(v) a statement detailing the reason why funding
is being requested.

1.5 The application of this policy is contingent on the
financial ability of the school to provide this benefit.

(2) Determination of the type and amount of funding
2.1 In determining the amount to be funded, whether in

the form of a grant, a loan, or a combination thereof,
the chief criterion will be the relevance and impor-
tance of the proposal to the school’s current and
projected educational needs. In practice and as a gen-
eral rule, this will mean that recognised Montessori
courses or those with a substantial Montessori com-
ponent will be funded more than non-Montessori
courses or those which are not accredited by the
school.

2.2 A grant may be made available only to staff mem-
bers who have taught at the Beehive Montessori
School for a minimum of two years’ full time, or, in
the case of a part time teacher, for the equivalent of
two years’ full time service. Grants will be given
unconditionally.

2.3 The Beehive Montessori School may provide a grant
of up to $1,000 for each year of full time teaching
service to the school, to a maximum total of $10,000.
In the case of a part time teacher the number of years
of service will be calculated on a full time equiva-
lent basis. For the calculation of any grant time of
service can be counted only once.

2.4 A loan may be made available in any one or more of
the following circumstances:

(a) when the applicant is ineligible for a grant
because she/he has taught at the school for less
than two years’ full time, or, in the case of a
part time teacher, for the equivalent of two
years’ full time service;

(b) as a supplement to a grant, when the amount
requested by the applicant is in excess of any
amount which may be available to her/him by
way of grant;

(c) in exceptional circumstances of financial need
on the part of the applicant.

2.5 The recipient of a loan, either on its own or as a sup-
plement to a grant, will be required to sign a contract
specifying the conditions of re-payment, to be nego-
tiated between the applicant and the Staffing and
Conditions Committee, and approved by the School
Council. Conditions may vary according to finan-
cial circumstances of the applicant. Such conditions
may include specification of the time allowed for re-
payment, re-payment in terms of teaching service
rather than money, re-payment by salary deductions
or (if relevant) by the withholding of the Montessori
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allowance. Failure to comply with any of the agreed
conditions will entail the immediate re-payment of
any outstanding balance of the loan.

BHP BUILDING PRODUCTS—MYAREE
PERFORMANCE RELATED PAYMENTS SCHEME

AGREEMENT 1997
No. AG 84 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

BHP Steel (JLA) Pty Ltd T/A BHP Building Products

and

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch.

No. AG 84 of 1997.

1 May 1997.

Order.
HAVING heard Ms C. Natta as agent for the Applicant and
Mr J. Fiala as agent for the Respondent and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 26th day of March, 1997 entitled BHP
Building Products—Myaree Performance Related Pay-
ments Scheme Agreement 1997 be registered as an
industrial agreement and shall replace AG No. 3 of 1996.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

Schedule.

1.—TITLE
This Agreement will be referred to as the BHP Building Prod-

ucts—Myaree Performance Related Payments Scheme
Agreement 1997.

2.—ARRANGEMENT
Clause Subject Matter

1 Title
2 Arrangement
3 Application of Agreement
4 Parties Bound
5 Date and Period of Operation
6 Relationship to Parent Award
7 Purpose of the Agreement
8 Improving Business Performance
9 Key Performance Indicators

10 Performance
11 Payment
12 No Extra Claims
13 Eligibility for Payment
14 Review
15 Dispute Settlement Procedure
16 Signatories to the Agreement

Attachment 1
Attachment 2

3.—APPLICATION OF THE AGREEMENT
(1) This Agreement will apply at the BHP Steel (JLA) Pty

Ltd establishment at Myaree in respect of employees bound
by the terms of the John Lysaght (Australia) Limited Award
(No. 27 of 1967).

(2) This Agreement supersedes the operation of Agreement
AG3 of 1996.

4.—PARTIES BOUND
The parties to this Agreement are—

(1) (a) BHP Steel (JLA) Pty Ltd, carrying on business
as BHP Steel, Building and Industrial Products
Division—BHP Building Products, 88 Norma
Road, Myaree, Western Australia, 6153.

(b) Communications, Electrical, Electronic, En-
ergy, Information, Postal, Plumbing and Allied
Workers Union of Australia, Engineering and
Electrical Division, WA Branch, 401-403 Ox-
ford Street, Mount Hawthorn, Western
Australia.

(c) All employees, whether members of the or-
ganisation specified above or not engaged in
any of the classifications contained in the John
Lysaght (Australia) Limited Award No. 27 of
1967, of which there are currently 30.

5.—DATE AND PERIOD OF OPERATION
This Agreement will operate from the beginning of the first

pay period to commence on or after 1 March 1997. It will
remain in force until 28 February 1999 and will not continue
in force after its expiry date unless renewed on application of
the parties.

6.—RELATIONSHIP TO PARENT AWARD
This Agreement is to be read and interpreted in conjunction

with the John Lysaght (Australia) Limited Award (No. 27 of
1967) and shall prevail to the extent of any inconsistency with
that Award.

7.—PURPOSE OF THE AGREEMENT
The purpose of this Agreement is to provide mechanisms by

which continuous improvement in the Company’s productiv-
ity and business performance can be facilitated and employees
rewarded for achieving improvement targets and implement-
ing projects designed to effect real definable productivity gains.

8.—IMPROVING BUSINESS PERFORMANCE
In order to support this agreement and help to achieve other

aspirations of our industry and employees/union, there is a
need to work together during 1997/98 to remove remaining
barriers to full achievement of “world best” team-working
practices in our workplaces.

Past improvements such as career paths, employee share
plans and superannuation changes have led to more co-opera-
tive relationships and improved efficiency in many workplaces.
Indeed some workplaces have achieved very good progress
but there is an urgent need for widespread redesign of
workplace arrangements to maximise efficiency through team-
working.

A comprehensive re-design of work arrangements (eg. roles/
responsibilities, roster patterns, working relationships and re-
muneration systems) will deliver benefits to the Company and
employees.

The Company will benefit from improved business perform-
ance due to full employee involvement in business
improvement (eg. reducing costs, improving productivity, qual-
ity etc.).

This will allow employees to benefit from greater involve-
ment in determining workplace practices, increased job
satisfaction though changed roles and responsibilities and more
attractive rosters.

Extensive involvement of all employees will be required.
These broad discussions will not involve or resort to indus-
trial action or arbitration. Union officials will be involved in
these initiatives and participate in discussions as appropriate.

Award related concepts for consideration as part of team
agreements include—

- Greater income protection— paid leave (sickness or
other) not restricted to award, pay to continue on dis-
cretionary basis where workforce accepts need to
achieve low (staff type) absence levels.

- Alternative methods of rostering to achieve improved
leisure time for employees and work efficiencies
subject to an effective system for measuring better
performance in safety and work arrangements.
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- Demarcation criteria—what is “legal, logical, safe
and efficient” thereby ending traditional demarca-
tions.

- Alternative remuneration systems such as annualised
salaries (ie.”all up” salaries replacing separate over-
time, shift work and allowances, etc.)—to provide
employees with income stability and encourage effi-
cient work practices. Pay adjustment arrangements
to provide regular increases reflecting market move-
ments, team and other performance.

- Management of rostered days off to ensure they are
taken within a reasonable time frame.

- Reduction in expenditure on consumables (gloves)
by 50 percent for the year 1997/98 when compared
to expenditure in 1996/97.

In order for these discussions to be effective they will be
entered into voluntarily and without boundaries as to what can
be discussed. Agreements will usually include the following
requirements.

- The continuance of a performance related payment
scheme to operate until 28 February 1999.

- 6 monthly consolidation of an amount into weekly
wage payments based on actual implementation of
projects designed to effect real productivity gains (At-
tachment 1).

- Stability of conditions for employees and stability
of operations for the business.

- Discussions as to alternative employment agree-
ments, designed to improve work arrangements for
employees and business performance.

- Site negotiations which will focus on achieving com-
mitment to workplace mechanisms (either
committees, improvement teams or crews) that iden-
tify opportunities, action and ultimately improvement
in site performance measures.

Therefore it is agreed that—
(a) A site review process will commence no later than

end of January 1997 to determine—
• Development and implementation of site im-

provement mechanisms;
• Values that underpin our mission and goals;
• Site work arrangements;
• Most appropriate structure for the site;
• Opportunities for improvement;
• Relevant training and support, and will be

completed by end March 1997.
(b) On completion of (a) above, the Agreement and site

arrangements will be reviewed to determine what
changes if any, will be necessary to support business
improvement plans.

(c) PRPS arrangements, including the development of
site or departmental measures, will be reviewed and
finalised by the end of February 1997 and will be-
come effective quarter end May 1997.
PRPS measures will be impactible by employees and
offer real and tangible benefits to the business.

(d) There is commitment from employees to the achieve-
ment of the following key business plan outcomes
through actively participating in business improve-
ment initiatives.

• Elimination of unsafe acts and compliance
with safety procedures and policies.

• Improving environmental performance;
• Reduction in cost per tonne;
• Implementing permanent resolutions to qual-

ity and performance measures;
• Reduction in plant non-productive time;
• Improved labour productivity.

(e) Rates of pay will increase as per Attachment 1, after
ratification by the Western Australian Industrial Re-
lations Commission and subject to there being no
lost time due to industrial stoppage in seeking en-
dorsement of these wage negotiations.

9.—KEY PERFORMANCE INDICATORS
For the first year of the operation of this Agreement the Key

Performance Indicators will be—
(1) Delivery Performance;
(2) Errors Free Orders;
(3) Scrap and Downgrades.

Breaking down these three indicators to a number of factors
that impact on their result assists in the process of identifying
tasks for employee process improvement teams. Process im-
provement teams can then focus on these tasks.

Key Performance Indicators for the second year will be de-
veloped in the final quarter of 1997.

10.—PERFORMANCE
Performance Targets have been agreed for the first year and

are set out below. Performance Targets for the second year
will be agreed in the final quarter of 1997 and the resulting
tables will be substituted for those below by application to
vary the Agreement.

BHP BUILDING PRODUCTS—MYAREE
PERFORMANCE RELATED PAYMENTS SCHEME
(ENTERPRISE BARGAINING AGREEMENT 1997)

PERFORMANCE TARGETS FOR THE FIRST YEAR

MEASURE 1 — DELIVERY PERFORMANCE
QUARTER
PERFORMANCE 1 2 3 4
OUTSTANDING ≥ 98.0 ≥ 98.1 ≥ 98.2 ≥ 98.3
GOOD   97.9   98.0   98.1   98.2
ADEQUATE   97.8   97.9   98.0   98.1
POOR < 97.7 < 97.8 < 97.9 < 98.0

MEASURE 2 — ERROR FREE ORDERS
QUARTER
PERFORMANCE 1 2 3 4
OUTSTANDING ≥ 98.9 ≥ 99.0 ≥ 99.1 ≥ 99.2
GOOD   98.8   98.9   99.0   99.1
ADEQUATE   98.7   98.8   98.9   99.0
POOR < 98.7 < 98.8 < 98.9 < 99.0

MEASURE 3—SCRAP/DOWNGRADES
QUARTER
PERFORMANCE 1 2 3 4
OUTSTANDING ≥ 2.10 ≥ 2.05 ≥ 2.0 ≥ 1.95
GOOD   2.15   2.10   2.05   2.0
ADEQUATE   2.20  2.15   2.10   2.05
POOR < 2.25 < 2.2 < 2.15 < 2.10

YEAR 2
Quarter 1 means the quarter finishing 30 May 1997
Quarter 2 means the quarter finishing 29 August 1997
Quarter 3 means the quarter finishing 28 November 1997
Quarter 4 means the quarter finishing 27 February 1998

11.—PAYMENT
(1) The appropriate percentage amount will be determined

in respect of each quarter, in accordance with the table below.
A maximum payment of 6.5% is possible under the scheme
for exceeding target in all three KPI’s of Delivery Perform-
ance (2.16%), Errors (2.16%) and Scrap/Downgrades (2.16%).
The table provides for the following payments—

PRPS PAYABLE
Delivery Errors Scrap/ Total

Performance Downgrades
Outstanding 2.16% 2.16% 2.16% 6.5%
Good 1.83% 1.83% 1.83% 5.5%
Adequate 1.16% 1.16% 1.16% 3.5%
Poor 0% 0% 0% 0%
The appropriate percentage amount as determined above,

shall be applied to the gross wage of each qualifying employee
for the relevant quarter, to calculate that employee’s perform-
ance related payment.

For the purpose of determining the quarterly performance
related payments, gross wage will include the total of the fol-
lowing earnings for the quarter: award and over award
payments, overtime and shift allowance earnings, plus pay-
ments in respect of paid leave.
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Excluded from gross earnings will be—
(a) payments for periods of absence on workers com-

pensation where the absence has been for a period of
more than twelve months; and

(b) performance related payments relating to a previous
quarter which may have been paid during the quar-
ter.

(3) The parties acknowledge that whilst quarterly per-
formance related payments of 5.5% are targeted, actual
payments may range from 0% to 6.5%. Targets to be met
for a 5.5% quarterly performance related payment are to
be realistically achievable, but to provide an added “in-
surance”, topping up arrangements will be available. If in
a particular quarter, a payment of less than 5.5% is made,
an adjustment may be warranted at the completion of the
fourth quarter. Such adjustment will be made only if the
reasonably achievable target is met or bettered in each of
the three KPI’s in the fourth quarter.

When an adjustment is appropriate, the fourth quarter pay-
ment will include an additional amount equal to the difference
between the sum of payments for the four quarters and 5.5%
of gross earnings for the four quarters.

No top up adjustment will apply in an quarter where the
results were affected by strike or other forms of industrial ac-
tion.

Employees will be able to choose to enter into “salary sacri-
fice” arrangements for PRPS (in part or in full) so that the
payment becomes an employer contribution to the employee’s
superannuation account.

12.—NO EXTRA CLAIMS
(1) It is a term of this Agreement that the unions undertake

that for the period up to 31 December 1998, not to pursue any
extra claims, Agreement or other (including any claims re-
lated to national or state wage case decisions), although the
unions may commence discussions on renewal of claims after
1 November 1998.

(2) Notwithstanding the above, discussions will be allowed
on a voluntary basis as to alternative employment agreements,
which may involve a departure from existing Award provi-
sions for a department or section, designed to improve work
arrangements for employees and business performance. These
discussions will not involve resort to industrial action or arbi-
tration. This agreement does not prevent the parties from
exercising any Award right.

13.—ELIGIBILITY FOR PAYMENT
Employees eligible for quarterly PRPS payments under this

Agreement will be those employees employed by the week
and in employment as at the end of the quarter.

Accordingly, casual employees are not eligible for quarterly
PRPS payments.

14.—REVIEW
BHP Building Products will review progress toward im-

provement plans quarterly. Where results are below target,
actions will be implemented to restore performance to the re-
quired level. Where improvements have reached sustainable
levels, new targets and plans will be introduced to provide
ongoing improvement.

15.—DISPUTE SETTLEMENT PROCEDURE
The provisions of Clause 3(5) of the John Lysaght (Aus-

tralia) Limited Award, will be used to resolve any disputes
which may emerge.

16.—SIGNATORIES TO THE AGREEMENT
A. Pringle (signed) 21—3—97
for on behalf of Date
BHP Steel (JLA) Pty Ltd, T/A
BHP Building Products—Myaree

J. Fiala (Signed) 21—3—97
for on behalf of Date
Communications Electrical, Electronic, Energy, Information
Postal, Plumbing and Allied Workers Union of Australia,
Engineering and Electrical Division, (Western Australian
Branch)

ATTACHMENT 1
Wage Increase
Consolidating wage increase will total 10% during 1997/1998.

These will be phased in—
3% - effective first pay period January 1997
2% - effective first pay period July 1997
3% - effective first pay period January 1998
2% - effective first pay period July 1998

These increases will apply to weekly wage, supplementary,
overaward and leading hand rates.

These increases are to take place in the context of continu-
ing co-operation in achieving the outcomes identified in Clause
8 of the BHP Building Products Performance Related Pay-
ments Scheme Agreement 1997.

ATTACHMENT 2
Rates of Pay
NEW NEW NEW NEW NEW NEW
BASE SUPPL AWARD OVER- TOTAL HRLY

 AWARD RATE
375.6 21.2 396.8 15.9 412.7 10.8605
390.0 23.3 413.3 16.6 429.9 11.3132
412.8 28.3 441.1 17.7 458.8 12.0737
423.4 35.1 458.5 18.2 476.7 12.5447
435.1 41.2 476.3 19.2 495.5 13.0395
448.1 43.7 491.8 19.7 511.5 13.4605

BRADKEN PERTH, WESTERN AUSTRALIAN
ENTERPRISE BARGAINING AGREEMENT 1995

No. AG 330 of 1995.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Bradken—A Division of the ANI Corporation Limited

and

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of

Australia, WA Branch.

No. AG 330 of 1995.

SENIOR COMMISSIONER G. G. HALLIWELL.

31 January 1996.

REGISTRATION OF AN ENTERPRISE BARGAINING
INDUSTRIAL AGREEMENT

No. AG 330 of 1995.
HAVING Heard Ms J. Dowling on behalf of the Applicant
and Mr G. Sturman on behalf of the Automotive, Food, Met-
als, Engineering, Printing and Kindred Industries Union of
Workers—Western Australian Branch, Mr C. Young on be-
half of Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, Western Aus-
tralian Branch and Mr A. Wadell on behalf of Transport
Workers’ Union of Australia, Industrial Union of Workers,
Western Australian Branch, and by consent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979 hereby orders—

THAT the following schedule titled the Bradken Perth,
Western Australian Enterprise Bargaining Agreement,
signed for me for identification, be registered as an En-
terprise Bargaining Industrial Agreement and shall take
effect from the beginning of first pay period on or after
12th December, 1995.

(Sgd.) G.G. HALLIWELL,
[L.S.] Senior Commissioner.
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Schedule.

1.—TITLE
This Agreement shall be known as the Bradken Perth, West-

ern Australian Enterprise Bargaining Agreement 1995.

1A.—STATE WAGE PRINCIPLES DECEMBER 1993
It is a condition of this Agreement that any variations to its

terms on or from the 24th day of December 1993, including
the Arbitrated Safety Net Adjustment of up to $8.00 per week
shall not be made except in compliance with the Principles set
down by the Commission in the Reasons for Decision in Mat-
ter No. 1457 of 1993.

2.—ARRANGEMENT
1. Title

1A. State Wage Principles December 1993
2. Arrangement
3. Application and Incidence of Agreement
4. Terms of Operation
5. Relationship to Parent Awards
6. Hours
7. Contract of Service
8. State Standards
9. Avoidance of Industrial Disputes

10. Wage Increases
11. Consultation in the Workplace
12. Performance Indicators
13. Productivity Reward Scheme
14. No Extra Claims
15. Signatures of the parties

Appendix A

3.—APPLICATION AND INCIDENCE OF AGREEMENT
(1) This Agreement shall apply at the establishment of

Bradken, Perth and the incidence of this Agreement shall be
as prescribed in the Metal Trades (General) Award 1966 (No.
13 of 1965) and the Transport Workers’ (General) Award No.
10 of 1961 insofar as those provisions relate to the parties
referred to in subclause (2) below.

(2) Those bound by this Agreement are—
(a) Bradken Perth (‘the Company’);
(b) The Communications, Electrical, Electronic, Energy,

Information, Postal, Plumbing and Allied Workers
Union of Australia, Engineering and Electrical Di-
vision, WA Branch (‘the CEPU’);

(c) Transport Workers’ Union of Australia, Industrial
Union of Workers, Western Australian Branch (‘the
TWU’);

(d) The Automotive, Food, Metals, Engineering, Print-
ing and Kindred Industries Union of
Workers—Western Australian Branch (‘the
AFMEPKIU’); and

(c) All persons employed by Bradken Perth, who are
members or eligible to be members of the above
unions.

4.—TERMS OF OPERATION
This Agreement shall operate from the beginning of the first

pay period to commence on or after 12 December 1995 and
shall remain in force until the end of the last pay period com-
mencing on or before 10 March 1996.

5.—RELATIONSHIP TO PARENT AWARDS
This Agreement shall be read and interpreted in conjunction

with the Metal Trades (General) Award 1966 (No. 13 of 1965)
and the Transport Workers’ (General) Award No. 10 of 1961,
provided that where there is any inconsistency, this Agree-
ment shall take precedence to the extent of the inconsistency.

6.—HOURS
(1) Forty (40) ordinary hours are to be worked by each em-

ployee in each week with two (2) of these ordinary hours
worked being credited to the provision of rostered days off.

(2) Not less than eight (8) ordinary hours are to be worked
in any one day, prior to the payment of any overtime.

(3) Subject to subclause (1) of this clause the ordinary hours
of work will not exceed 10 hours on any day, Monday to Fri-

day, and except in the case of shift employees, shall be worked
between the hours of 6.00 am and 6.00 pm.

(4) The ordinary hours of work may be altered by agree-
ment between the employer and the majority of employees
concerned in a section or sections.

(5) (a) Where the Company wishes to alter the work cycle
arrangement for any employees, the Company must give not
less than one month’s notice of its intention to do so to the
employees affected by the change.

(b) During this notice period, the Company will consult with
the majority of employees concerned in a section or sections.

(6) Any dispute as to the operation of any work cycle in any
area for any employees will be resolved by following the pro-
cedure set out in Clause 9.—Avoidance of Industrial Disputes
of this Agreement.

(7) Subject to prior approval by the appropriate supervisor,
where an employee requires time off from work during nor-
mal ordinary time hours for which the employee would not be
entitled to payment, he or she may make up the time so lost,
and will be paid at ordinary time rates for the time so worked.

The time made up under the above arrangement is to be
agreed with the appropriate supervisor and should be made up
within the financial week where the absence occurred where
practical but not later than the following financial week.

(8) Notwithstanding the provisions of Clause 13(3)(g) of
the Metal Trades (General) Award 1966, (No. 13 of 1965),
seven (7) rostered days off will be accrued which shall be al-
lowed and taken to coincide with the Christmas shut-down.

(9) The balance of five (5) days may be taken as required by
the employee throughout the year by agreement with their su-
pervisor and having full regard for the necessity of maintaining
production.

(10) Any remaining accrued rostered days due at the time of
taking annual leave must be taken consecutively with that leave.

(11) Where shift work is worked it shall be worked in ac-
cordance with the shift work provisions in the Metal Trades
(General) Award 1966 (No. 13 of 1965).

7.—CONTRACTS OF SERVICE
(1) All employees shall continue to assist in the process of

skill transfer with in-house training.
(2) All non-trades employees shall perform any tasks they

are directed to which are within their skill, competence and
training.

(3) All employees shall perform any tasks they are directed
to which are incidental or peripheral to their main task pro-
vided that employees shall only be required to perform work
in accordance with their skills and training and which is safe.

8.—STATE STANDARDS
This Agreement shall not operate so as to cause an employee

to suffer a reduction in ordinary time earnings or in standards
of the West Australian Industrial Relations Commission for
set hours of work, annual leave or long service leave.

9.—AVOIDANCE OF INDUSTRIAL DISPUTES
The following dispute settling procedure shall apply in the

workplace—
(1) Any matter affecting one or more employees at

Bradken Perth shall, in the first instance be taken up
by those affected with the immediate Supervisor or
Foreperson responsible for the employee/s con-
cerned, in company with, if requested by the
employee/s a consultative committee person and/or
duly accredited shop steward.

(2) If agreement is not reached pursuant to subclause
(1) above, the consultative committee person/shop
steward shall approach the Manager or other nomi-
nated Representative of the Company, fur further
discussions and/or negotiations about the matter af-
fecting the employee/s.

(3) If the matter is not resolved at this level, the con-
sultative committee person/shop steward shall inform
the Secretary of the relevant union, or his/her nomi-
nee, of the nature of the matter in dispute and a
conference shall be arranged as soon as possible be-
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tween a representative or management and state of-
ficial of the union.

(4) Without prejudice to either party, whilst the above pro-
cedure is being effected, all parties shall make every
endeavour to ensure that work continues normally.

(5) A dispute which cannot be settled by following pro-
cedures prescribed in subclauses (1), (2) and (3) of
this clause may be referred by either union or man-
agement to the Western Australian Industrial
Relations Commission.

(6) The dispute shall not be referred to the Western Aus-
tralian Industrial Relations Commission until the steps
in subclauses (1), (2) and (3) have been completed.

(7) All parties are committed to this procedure.
(8) In the event of any union calling mass meetings of

members or rallies or any other union initiative not
specific to Bradken Perth that would cause Bradken
Perth employees to disrupt normal production un-
less the union shop steward receives seven (7) days’
written notice of intended stoppage no Bradken Perth
employees will participate.

(9) The union shop steward will upon receipt of such
notice immediately notify the consultative commit-
tee and management of the notice.

(10) The consultative committee will meet and devise
whatever measures are possible to minimise the im-
pact of the intended action on Bradken Perth and its
customers.

(11) No voting on action to be taken by Bradken employ-
ees is to be conducted until as many employees as is
practical have been fully briefed by unions and the
consultative committee and been afforded not less
than two days to consider the issues.

10.—WAGE INCREASES
The following wage increases shall apply—

PAY COLUMN 1 COLUMN 2
CLASS CLASSIFICATION ‘C’ CLASS PRESENT 2.5%

RATE ENTERPRISE
INCREASE

12.12.95
001 JOBBING MOULDER C10 13.2050 13.5350

M/C MOULDER(S) C10S 13.2050 13.5350
PLATE MOULDER(S) C10S 13.2050 13.5350
MACHINIST 1ST CLASS C10 13.2050 13.5350
FITTER C10 13.2050 13.5350
WELDER 1ST CLASS C10 13.2050 13.5350
WELDER (S) CLASS C10S 13.2050 13.5350
FLAME WASHER(S) C10S 13.2050 13.5350
ARC AIR OP (S) C10S 13.2050 13.5350
CARPENTER C10 13.2050 13.5350
TRADESMAN C10 13.2050 13.5350

031 TEAM LEADER C10 14.2050 14.5600
002 INSPECTOR C9 13.8525 14.2000

PATTERN MAKER C9 13.8525 14.2000
003 LABOURER C12 11.2625 11.5450

TRUCK DRIVER C12 11.2625 11.5450
FURNACE LABOURER C12 11.2625 11.5450
DRESSER/GRINDER C12 11.2625 11.5450
PATT/SHOP STOREMAN C12 11.2625 11.5450
STOREMAN C12 11.2625 11.5450
FITTER LABOURER C12 11.2625 11.5450
CLEANER C12 11.2625 11.5450
MACHINE/PLATE
MOULDER C12 11.2625 11.5450

FLAME WASHER/ARC AIR C12 11.2625 11.5450
WELDER 2ND 3RD 4TH
CLASS C12 11.2625 11.5450

004 TEST OPERATOR C12 11.6400 11.9300
MANIPULATOR DRIVER C12 11.6400 11.9300

028 FURNACE LABOURER
(COMM) C12 11.8750 12.1725

FURNACE PERSON
STAGE 1 C12 12.4750 12.7875

001 FURNACE OPERATOR
STAGE 2 13.2050 13.5350

029 FURNACE MELTER (BK) 16.0275 16.4275
005 ANNEALER MAN C12 11.4800 11.7675
006 MILLIMAN (*L.H.1) C12 11.7250 12.0175
007 CRANE DRIVER C11 12.2575 12.5650
008 FORKLIFT DRIVER 98% C10 12.9600 13.2850

APPRENTICE 4 YEAR
013 1ST YEAR 42% 5.6575 5.7987
014 2ND YEAR 55% 7.4075 7.5925
015 3RD YEAR 75% 10.1000 10.3525
016 4TH YEAR 88% 11.8500 12.1462

C8 14.4791 14.8412
C7 15.1455 15.5250
C6 16.3705 16.7800
C5 17.0183 17.4437

11.—CONSULTATION IN THE WORKPLACE
(1) A Consultative Committee shall meet at least monthly in

the workplace or more often as required.

(2) (a) The Consultative Committee shall consist of one
member from each work cell elected by the employees in that
work cell, one elected shop steward and at least one repre-
sentative from management.

(b) A union official may attend any such meetings.

(3) The recognised work cells are as follows—
Office
Maintenance/Machineshop
Aftercast
Beforecast
Furnace
Petternshop
Shop Steward
Management Representative

(4) As far as possible the agenda for the next meeting of the
Consultative Committee shall be identified at the end of each
meeting and posted in the workplace at least seven days prior
to the next meeting.

(5) Minutes of the meeting shall be maintained.
(6) The Company and the Unions will co-operate in the pro-

vision of training for the development of quality consultative
processes.

(7) Monthly work cell meetings will be scheduled and con-
ducted during normal working time. Meetings will require the
attendance of all work cell members, will be limited to one
hour’s duration and will be chaired by the Consultative Com-
mittee member for the respective work cell.

12.—PERFORMANCE INDICATORS
The following Key Performance Indicators will form an

overall plant performance guide to productivity improvement.
• On time deliver
• Key machine availability
• 1st trials O.K.
• Wasters
• Work in process
• Energy costs/Dressed tonne
• Maintenance costs

The indicators will be reported to the entire workforce on a
regular basis.

In addition to the above, work cell specific Key Perform-
ance Indicators will be developed by all work cells to more
accurately assess work section improvement in performance.

13.—PRODUCTIVITY REWARD SCHEME
With effect from the beginning of the first pay period on or

after 12 December 1995 Amendment No. 1 to the Productiv-
ity Reward Scheme (‘PRS’) per Appendix A to the Agreement
will apply.

14.—NO EXTRA CLAIMS
The parties agree not to make any further claim for the life

of this Agreement other than so consistent with a reclassifica-
tion or skills upgrade as per the structural efficiency principles.

15.—SIGNATURES OF PARTIES
THE COMMON SEAL of )
Bradken Perth (ACN No.............................) )
was hereunto affixed in the presence of: )

       Sgd
__________________MANAGER
Signature Title Date: 14.12.95

       Sgd
__________________HR MANAGER
Signature Title Date: 14.12.95
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THE COMMON SEAL of )
Automotive, Food, Metals, Engineering, Printing )
and Kindred Industries Union of Workers )
- Western Australian Branch was hereunto )
affixed in the presence of: )

       Sgd
__________________ASSISTANT SECRETARY
Signature Title Date: 11.12.95

       Sgd
__________________ADVOCATE
Signature Title Date: 11.12.95

THE COMMON SEAL of )
The Communications, Electrical, Electronic, Energy)
Information, Postal, Plumbing and Allied Workers )
Union of Australia, Engineering and Electrical )
Division, Western Australian Branch was hereunto )
affixed in the presence of: )

       J.D. FIALA
__________________ORGANISER
Signature Title Date: 5.12.95

       C. YOUNG
__________________INDUSTRIAL ADVOCATE
Signature Title Date: 5.12.95

THE COMMON SEAL of )
Transport Workers Union of Australia Industrial )
Union of Workers, Western Australian Branch )
was hereunto affixed in the presence of: )

       Sgd
__________________ASSISTANT SECRETARY
Signature Title Date: 12.12.95

BROWNES DAIRY NORTH PERTH (ENTERPRISE
BARGAINING) AGREEMENT 1996

No. AG 65 of 1995.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Browns Dairy Pty Ltd

and

The Australian Liquor, Hospitality and Miscellaneous
Workers’ Union, Miscellaneous Workers’ Division,

Western Australian Branch.

No. AG 65 of 1997.

COMMISSIONER J.F. GREGOR.

18 April 1997.

Order.

REGISTRATION OF AN INDUSTRIAL AGREEMENT
No. AG 65 OF 1997.

HAVING heard Ms C Gray on behalf of the first named party
and Mr J Rosales-Castaneda on behalf of the second named
party, and by consent, the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979
hereby orders—

THAT the document titled the Browns Dairy North Perth
(Enterprise Bargaining) Agreement 1996, filed in the
Commission on 7 March 1997, be and is hereby regis-
tered as an Industrial Agreement.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

1.—TITLE
This Agreement will be known as the “Brownes Dairy North

Perth (Enterprise Bargaining) Agreement 1996”,
No. AG 65 of 1997.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties Bound
4. Date and Period of Operation
5. Definitions
6. Relationship to Parent Award
7. Single Bargaining Unit
8. Commitments
9. Flexibility Clause

10. Contract of Employment
11. Disputes Settlement Procedure
12. Union Business
13. Parental Leave
14. Introduction of Change
15. Redundancy
16. Protective Clothing and Equipment
17. Training
18. Meal Break
19. Equal Employment Opportunity
20. Movement in Wages

APPENDICES
A. Rate of Wage
B. SQP Consultative Committee Constitution
C. Key Performance Indicators
D. Equal Employment Opportunity and Affirmative Ac-

tion Program
E. Maintenance Flexibility Agreement
F. Process Control Operators
G. Parental Leave

3.—PARTIES BOUND
(1) This Agreement will be binding upon the Australian Liq-

uor, Hospitality and Miscellaneous Workers Union,
Miscellaneous Workers Division, Western Australian Branch,
Brownes Dairy Pty Ltd and all employees who are or are eli-
gible to be members of the Australian Liquor, Hospitality and
Miscellaneous Workers Union, Miscellaneous Workers Divi-
sion, Western Australian Branch. It is estimated that this
agreement will apply to 51 employees.

4.—DATE AND PERIOD OF OPERATION
This Agreement will operate from the commencement of

the first pay period on or after 15 December 1996 and will
remain in operation until 15 December 1998.

5.—DEFINITIONS
(1) “the award” means the Dairy Factory Workers’ Award

1982;
(2) “the Company” means Brownes Dairy Pty Ltd;
(3) “the Union” means the Australian Liquor, Hospitality

and Miscellaneous Workers Union, Miscellaneous Workers
Division, Western Australian Branch.

(4) “the Commission” means The Western Australian In-
dustrial Relations Commission

6.—RELATIONSHIP TO PARENT AWARD
(1) This Agreement will be read and interpreted wholly in

conjunction with the Dairy Factory Workers’ Award 1982.
(2) Where there is any inconsistency between this Agree-

ment and the award, this Agreement will prevail to the extent
of any inconsistency.

(3) This Agreement in addition to the award prevails to the
extent of any inconsistency over any other registered or un-
registered agreement made between the parties prior to the
registration of this Agreement.

7.—SINGLE BARGAINING UNIT
(1) The Union party to this Agreement, with the employees

covered by the relevant award, has formed a single bargaining
unit.

(2) The single bargaining unit has endorsed the terms of this
Agreement.
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(3) The single bargaining unit will be provided by Brownes
Dairy Pty Ltd with all relevant information to enable effective
monitoring of the implementation of initiatives identified in
this Agreement.

8.—COMMITMENTS
(1) The parties undertake that the terms of this Agreement

will not be used to progress or obtain similar arrangements or
benefits in any other enterprise.

(2) This Agreement will not operate so as to cause any em-
ployee to suffer a reduction in ordinary time earnings as per
the Dairy Factory Workers Award 1982, or to depart from the
standards of the Commission

(3) The parties undertake that the increases referred to in
Clause 20.—Movement in Wages of this Agreement will be
the only increases to apply during the life of the Agreement
provided that further increases may result from real produc-
tivity improvements implemented and quantified by the SQP
consultative process.

(4) The parties will review the terms of this Agreement no
later than six months prior to its expiration, commencing no
later than 15 June 1998.

(5) The parties will assess the achievement in productivity
and efficiency during the term of this Agreement.

(6) The parties agree that following the process of review-
ing this Agreement it will be renewed or replaced.

(7) The parties commit to opposing any attempt by any other
person, employees or organisations to become a party to this
Agreement.

(8) The SQP consultative committee will be responsible for
ongoing discussions regarding the relocation of Brownes Dairy
to Peters Balcatta. The parties are committed to ensuring that
all employees are informed of all matters pertaining to their
employment and that all concerns are addressed. The terms
and conditions for employees relocating will be agreed upon
by the Company, the Union and the employees prior to reloca-
tion.

(9) The parties are committed to avoiding redundancies.
Where redundancies are unavoidable then the terms and con-
ditions as provided for in the Enterprise Bargaining Agreement
would apply.

(10) The parties agree that the terms and conditions of this
Enterprise Bargaining Agreement will continue unless replaced
by a new Enterprise Bargaining Agreement.

(11) The parties agree to continue to research and develop
options for an annualised wage and alternative shift arrange-
ments with a view to implementation during the life of this
Agreement.

9.—FLEXIBILITY CLAUSE
(1) The parties to this Agreement commit themselves to a

process of developing a work place free from unnecessary
demarcation where employees can use their skills and compe-
tence.

(2) It is also recognised that the breaking down of demarca-
tions and increased flexibility of the workforce will be achieved
through consultation where the relevant issues will be discussed
and agreed to.

(3) In this regard, employees agree to carry out a range of
duties which may or may not involve the use of selected tools,
plant and equipment as agreed to by the consultative commit-
tee, the Union and the Company and subject to employees
being fully trained and the duties safe, legal and within their
skill and competence to perform. For example, discussions
and consultations will occur to examine which additional mi-
nor maintenance tasks on machines could be handled by
Production Operators.

10.—CONTRACT OF EMPLOYMENT
(1) An employee may be engaged as:

(a) A full-time employee or part-time employee in ac-
cordance with the provisions of the Award.

(b) A temporary employee by agreement between the
employer and the Union; or

(c) A casual employee, engaged by the hour subject to
the maximum weekly ordinary hours (ie: exclusive

of overtime) being 38.  Such employment will be a
period of up 1 month or for a period exceeding one
month by agreement between the Company and the
Union.

(2) Where practicable, the Company will notify casual em-
ployees that they are not required to work on the next working
day. If a casual employee presents for work on a day on which
he or she might reasonably have expected to be required for
work without having been notified by the Company in accord-
ance with this subclause that he or she is not so required, then
such an employee will receive four hours pay at the appropri-
ate casual rate.

(3) Probationary Employees
An employee other than a casual may be engaged for an

initial probationary period of not more than 3 months on the
following basis:

(a) the Company will advise an in writing employee on
or before commencement whether the employee is
engaged for an initial probationary period, and if so,
the length of the probationary period;

(b) regular performance reviews will be conducted dur-
ing the probationary period. Employees have the right
to have a union representative at such reviews.

(c) any performance deficiencies will be addressed with
counselling and/or training and the employee will
be allowed an opportunity to correct those deficien-
cies.

(d) the purpose of the probationary period is to allow
both the Company and the employee to decide
whether to continue the employment beyond the pro-
bationary period, and therefore the employee will be
advised that employment beyond the probationary
period is not guaranteed. The Union representative
will be notified of the performance of employees on
probation.

(e) if, at any time during the probationary period, either
the employee or the Company give one week’s no-
tice of termination of the employment, the
probationary employee’s employment will end.

(f) if, at the end of the probationary period, a decision is
made not to offer further employment, the proba-
tionary employee’s employment will end

(4) It is a condition of employment that each employee must:
(a) perform work as the Company, may, from time to

time, reasonably require having regard to the limits
of the employee’s skill, competence and training;

(b) perform the full range of duties within the employ-
ee’s classification, including any duties as may be
directed by the Company having regard to the limit
of the employee’s skill, competence and training.

(c) perform work without regard to any demarcations or
limitations, providing the work to be performed is
within the employee’s skill, competence and train-
ing;

(d) transfer between various departments without restric-
tions providing the duties are within the employee’s
skill, competence and training;

(e) work reasonable overtime as may be required by the
Company;

(f) comply with all safety regulations, policies and pro-
cedures determined by the Company or as prescribed
by Government Regulations;

(g) use as directed by the Company all protective cloth-
ing and equipment provided by the Company; and

(h) observe all the Company regulations, policies and
procedures.

(5)  Disciplinary Procedure
(a) Where an employee engages in unsatisfactory con-

duct the Company may, as appropriate:
(i) informally counsel the employee;

(ii) verbally warn the employee;
(iii) warn the employee in writing;
(iv) suspend the employee with pay, the period of

suspension will not exceed 1 week;
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(v) dismiss the employee with notice or with pay
in lieu of notice.

(b) Where a representative of the Company engages in
any discussions with an employee concerning any
conduct of an employee which may lead to dismissal
or other disciplinary or counselling measures being
taken by the Company, the employee is entitled to
elect to have either another employee or a Union rep-
resentative present during the discussion.  The
representative of the Company will remind the em-
ployee of that entitlement at the beginning of the
discussion.

(c) When counselling or warning an employee concern-
ing unsatisfactory conduct engaged in by that
employee, the Company’s representatives will:

(i) specifically identify the conduct complained of;
(ii) explain why the conduct is unacceptable by

the Company; and
(iii) explain the consequences if the employee again

engages in that unsatisfactory conduct.
(d) No record will be kept by the Company of informal

counselling of an employee. Where a record is kept
by the Company of a verbal warning given to an
employee, the employee and any other employee or
Union representative present will be given the op-
portunity to verify the accuracy of the record within
a reasonable time of the warning being given. A
record of the warning will not be kept for more than
12 months.

(e) Nothing in this clause affects the Company’s right to
dismiss an employee without notice for misconduct
which justifies summary dismissal.

(6) Performance Counselling
If the Company considers that the performance of any em-

ployee is unsatisfactory, the Company’s representative will :
(a) Discuss the matter informally with the employee to

ascertain the cause/reason for poor performance and
look at:

(i) the areas of the employee’s performance which
are unsatisfactory;

(ii) the reasons for the employee’s unsatisfactory
performance;

(iii) the steps available to the Company which
would assist the employee to perform satis-
factorily, which may include arranging for the
employee to receive training or additional
training or altering the employee’s working
conditions; and

(iv) the steps available to the employee to remedy
the unsatisfactory performance (this includes
independent professional counselling).

Note: The Union will be kept informed at all times.
(b) During any such informal discussions, the employee

is entitled to elect to have a Union representative
present during the discussion.  The representative of
the Company will remind the employee of that enti-
tlement at the beginning of the discussion.

(c) If, after informal discussions, the Company still con-
siders that the performance of the employee is
unsatisfactory, the Company will advise the employee
in writing of:

(i) the areas of the employee’s performance which
are unsatisfactory;

(ii) the company’s response to any reasons offered
by the employee for his or her unsatisfactory
performance;

(iii) the steps which would assist the employee to
perform satisfactorily;

(iv) the steps of the employee to remedy the un-
satisfactory performance; and

(v) the time allowed for improvement before fur-
ther assessment.

Note: The Union will be kept informed as to what progress
has been made.

(d) Where the required improvement has not occurred
following the steps set out in paragraph (a) and (b)
above, give the employee a written warning that fail-
ure to improve performance within a given time may
lead to the employee’s suspension or dismissal from
employment, and setting out the steps necessary to
be taken by the employee to improve their perform-
ance to a satisfactory level.

(e) Where the performance of an employee then contin-
ues to be unsatisfactory, suspend the employee with
pay for a time specified in writing by the Company
or dismiss the employee with notice.

(f) If despite the efforts of the parties, the above process
fails to bring about a resolution of the issue, the mat-
ter may be referred without prejudice to the
Commission.

(7) Termination of Employment
(a) The minimum notice required to be given by the

Company or the employee to terminate employment
will be:

(i) for casual employees—one hour’s notice;
(ii) for probationary employees—as provided in

subclause (3) Probationary Employees of this
clause; and

(iii) for all other employees—in accordance with
the provisions below:

Period of Continuous Service Period of Notice
Not more than one year One week
More than one year but not Two weeks
more than three years
Not more than five years Three weeks
More than five years Four weeks

The period of notice is increased by one week if the
employee is over 45 years old and has completed two
years’ continuous service with the Company.
(b) By arrangement between the employee and the Com-

pany, an employee will be entitled to up to eight hours
time off per week during the notice period for the
purpose of seeking other employment.

(c) Notice of termination of employment may also be
effected by the payment or forfeiture of wages for
the relevant notice period, providing that employ-
ment may be terminated by part of the period of notice
specified and part payment or forfeiture of wages in
lieu of notice.

(d) Payment or forfeiture of wages in lieu of notice
will be calculated on a basis of the wages the
employee would have received for the ordinary
time the employee would have worked during the
period of notice had the employee’s employment
not been terminated.

(e) The Company may dismiss an employee without no-
tice for misconduct which justifies summary
dismissal and in such cases, wages will be paid up to
the time of dismissal only.

(f) Nothing in this clause prevents the Company and
the employee agreeing to a lesser period of notice
than that otherwise required by this clause.  Permis-
sion to do so will not unreasonably be withheld.

(8) Use of Contractors Clause
(a) As part of its commitment to job security and to train-

ing for its employees, the Company will offer work
to employees wherever possible before that work is
contracted out.

(b) Consideration before the work is contracted out in-
clude employee availability, skill and competence,
training etc.

11.—DISPUTE SETTLEMENT PROCEDURE
(1) The objective of the dispute settlement procedure is as

follows:
(a) To promote resolution of disputes by measures based

on consultation, co-operation and discussion;
(b) To reduce the level of industrial confrontation;



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.1142

(c) To avoid interruption to the performance of work
and the consequential loss of production and wages;
and

(d) To improve the quality of the work environment.
(2) Where a grievance, complaint, claim or any matter which

is likely to result in a dispute arises between the employer and
an employee or group of employees the following procedure
will apply:

(a) The employee or group of employees will discuss
the matter with their immediate supervisor(s).

(b) The parties are committed to resolving issues within
24 hours but no longer than 48 hours after which
time the matter will be referred to the Union Repre-
sentative for discussion with the employer
representative.

(c) Where a negotiated settlement cannot be reached
within seven days the parties shall apply to the Com-
mission or to a mutually agreed independent
arbitrator for resolution.  The parties shall abide by
the decision of the Commission or the independent
arbitrator.

(3) The parties are committed to promoting resolution of
disputes in a consultative environment.

12.—UNION BUSINESS
(1) During the term of this Agreement, the Company under-

takes to provide and maintain the facility for Union
subscriptions to be deducted on behalf of employees by pay-
roll deduction.  The Union will be provided with a list of
employees for whom fees have been deducted, the period for
which fees were deducted, and the amount deducted for each
employee.

(2) At the time of engagement all new employees will be
provided by the employer with information about the Union.
Such information will be in the form of a “New Member Kit”
to be supplied by the Union.  The elected on site Union Repre-
sentative will be allowed reasonable time to discuss Union
Membership with new employees within one week of com-
mencing employment.

13.—PARENTAL LEAVE
Parental Leave will be in accordance with the provisions of

Appendix G—Parental Leave of this Agreement.

14.—INTRODUCTION OF CHANGE
(1) Employer’s Duty to Notify

(a) Where the Company has made a definite decision to
introduce major changes in production, program, or-
ganisation, structure or technology that are likely to
have “significant effects” on employees, the employer
shall notify the employees who may be affected by
the proposed changes and the Union.

(b) “Significant effects” include termination of employ-
ment, major changes in the composition, operation
or size of the employer’s workforce or in the skills
required the elimination or diminution of job oppor-
tunities, promotion opportunities or job tenure; the
alteration of hours of work; the need for retraining
or transfer of employees to other work or locations
and the restructuring of jobs.  Provided that where
the Award makes provision for alteration of any of
the matters referred to herein an alteration shall be
deemed not to have “significant effects”.

(2) Employer’s Duty to Discuss Change
(a) The Company shall discuss with the employees af-

fected and the Union, the introduction of the changes
referred to in subclause (1) of this clause among other
things, the effects the changes are likely to have on
employees, measures to avoid or minimise the ad-
verse effects of such changes on employees and shall
give prompt consideration to matters raised by the
employees and/or the Union in relation to the
changes.

(b) The discussion shall commence as soon as is practi-
cable after a definite decision has been made by the
Company to make the changes referred to in
subclause (1) of this clause.

(c) For the purpose of such discussion, the Company
shall provide in writing to the employees concerned
and the Union, all relevant information about the
changes including the nature of the changes proposed;
the expected effects of the changes on employees
and other matters likely to affect employees provided
that any employer shall not be required to disclose
confidential information the disclosure of which
would be inimical to the Company’s interests.

15.—REDUNDANCY
(1) Discussions Before Terminations

(a) Where the Company has made a definite decision
that the Company no longer wishes the job the em-
ployee has been doing done by anyone and this is
not due to the ordinary and customary turnover of
labour and that decision may lead to termination of
employment, the Company shall hold discussions
with the employees directly affected and with the
Union.

(b) The discussion shall take place as soon as is practi-
cable after the Company has made a definite decision
which will invoke the provisions of paragraph (a) of
this subclause and shall cover among other things,
any reasons for the proposed terminations, measures
to avoid or minimise the terminations and measures
to minimise any adverse affect of any terminations
on the employees concerned.

(c) For the purpose of such discussion the Company shall
provide in writing to the employees concerned and
the Union all relevant information about the proposed
terminations including the reasons for the proposed
terminations, the number and categories of employ-
ees likely to be affected and the number of employees
normally employed and the period over which the
terminations are likely to be carried out.  Provided
that the Company shall not be required to disclose
confidential information the disclosure of which
would be inimical to the employer’s interests.

(2) Transfer to Lower Paid Duties
Where an employee is transferred to lower paid duties

for reasons set out in paragraph (a) of subclause (1) of
this clause the employee shall be entitled to the same pe-
riod of notice of transfer as the employee would have
been entitled to had the employment been terminated, and
the Company may at the Company’s option, make pay-
ment in lieu thereof of an amount equal to the difference
between the former ordinary weekly rate of wage and the
new lower ordinary weekly rate of wage for the number
of weeks of notice still owing.

(3) Severance Pay
(a) In lieu of the notice prescribed for ordinary termina-

tion in clause 10.—Contract of Employment hereof,
an employee whose employment is terminated for
reasons set out in paragraph (a) of subclause (1) above
shall be entitled to—

(i) four weeks’ notice or payment in lieu thereof;
(ii) two weeks’ pay for each year of service to a

maximum of 30 weeks’ for 15 years service;
(iii) one week’s pay for each year of service after

15 years to a maximum of 10 weeks’ for the
years between 15 and 25; and

(iv) payment of $1,000.00 for each completed year
of service to a maximum of $10,000.00

“Weeks Pay” means the ordinary weekly rate of
wage for the employee concerned.

Severance will be paid on a pro rata formula cal-
culated in years and months.

Provided that the severance payments shall not ex-
ceed the amount which the employee would have
earned if employment with the employer had pro-
ceeded to the employee’s normal retirement date.

(b) For the purpose of this clause continuity of service
shall not be broken on account of—

(i) any interruption or termination of the employ-
ment by the Company if such interruption or
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termination has been made merely with the
intention of avoiding obligations hereunder in
respect of leave of absence;

(ii) any absence from work on account of personal
sickness or accident for which an employee is
entitled to claim sick pay as prescribed by the
Award or this Agreement or on account of
leave lawfully granted by the employer;

(iii) any absence with reasonable cause, proof
whereof shall be upon the employee; or

(iv) any absence from work on account of work-
ers’ compensation.

Provided that in the calculation of continu-
ous service under this subclause any time in
respect of which an employee is absent from
work except time for which an employee is
entitled to claim annual leave, sick pay, long
service leave and public holidays as prescribed
by the Award shall not count as time worked.

(c) Service by the employee with a business which has
been transmitted from one employer to another and
the employee’s service has been deemed continuous
in accordance with subclause (3) of Clause 2 of the
Long Service Leave Provisions published in Volume
66 of the Western Australian Industrial Gazette at
pages 1—4 shall also constitute continuous service
for the purpose of this clause.

(4) Employee Leaving During Notice
An employee whose employment is to be terminated

for reasons set out in paragraph (a) of subclause (1) of
this clause may terminate employment during the period
of notice and, if so, shall be entitled to the same benefits
and payments under this clause had the employee re-
mained with the Company until the expiry of such notice.
Provided that in such circumstances the employee shall
not be entitled to payment in lieu of notice.

(5) Alternative Employment
The Company, in a particular redundancy case, may

make application to the Commission to have the general
severance pay prescribed varied if the employer obtains
acceptable alternative employment for an employee.

(6) Time Off During Notice Period
(a) During the period of notice of termination of em-

ployment given by the Company, an employee whose
employment is to be terminated for reasons set out
in paragraph (a) of subclause (1) of this clause that
employee shall for the purpose of seeking other em-
ployment be entitled to be absent from work during
each week of notice up to a maximum of eight ordi-
nary hours without deduction of pay.

(b) If the employee has been allowed paid leave for more
than one day during the notice period for the pur-
pose of seeking other employment, the employee
shall, at the request of the Company, be required to
produce proof of attendance at an interview or the
employee shall not receive payment for the time ab-
sent.  For this purpose a statutory declaration will be
sufficient.

(7) Notice to Commonwealth Employment Service
Where a decision has been made to terminate employ-

ees in the circumstances outlined in paragraph (a) of
subclause (1) of this clause, the Company shall notify the
Commonwealth Employment Service thereof as soon as
possible giving relevant information including the number
and categories of the employees likely to be affected and
the period over which the terminations are intended to be
carried out.

(8) Superannuation Benefits
(a) Subject to further order of the Commission where

an employee, who is terminated receives a benefit
from a superannuation scheme, the employee shall
only receive under subclause (3) of this clause the
difference between the severance pay specified in
that subclause and the amount of the superannuation
benefit the employee receives which is attributable
to Company contributions only.

(b) If the superannuation benefit is greater than the amount
due under subclause (3) of this clause then the employee
shall receive no payment under that subclause.

(c) Provided that benefits arising directly or indirectly
from contributions made by the Company in accord-
ance with an Award, agreement or order made or
registered under the Industrial Relations Act, 1979
shall not be taken into account unless the Commis-
sion so orders.

(9) Employees with Less Than one Year’s Service
This clause shall not apply to employees with less than

one year’s continuous service and the general obligation
on the Company should be no more than to give relevant
employees an indication of the impending redundancy at
the first reasonable opportunity and to take such steps as
may be reasonable to facilitate the obtaining by the em-
ployees of suitable alternative employment.

(10) Employees Exempted
This clause shall not apply where employment is ter-

minated as a consequence of conduct that justifies instant
dismissal including malingering, inefficiency or neglect
of duty or in the case of casual employees, apprentices or
employees engaged for a specified period of time or for a
special task or tasks.

(11) Dispute Settlement Procedure
Any dispute under these provisions shall be referred to the

Commission.

16.—PROTECTIVE CLOTHING AND EQUIPMENT
(1) The Company will provide to employees suitable pro-

tective clothing and equipment when necessary and such
clothing and equipment will be worn by employees, as di-
rected by the employer.

(2) Such clothing and equipment will remain the property of
the Company and will be returned when required in good con-
dition, fair wear and tear excepted.

(3) Where an employee is required to wear a special uniform, such
uniform will be provided by the employer.  The uniform will remain
the property of the employer and will be returned when required in
good condition, fair wear and tear excepted.

(4) The Company will provide and maintain adequate first
aid equipment on the premises.

17.—TRAINING
(1) The parties to this Agreement are committed to external,

industry and enterprise training of employees to achieve:
• higher skills relevant to the needs of Brownes Dairy,

North Perth;
• multi-skilling of employees to the level required for

operational efficiency and flexibility;
• a career path within Brownes Dairy, North Perth;
• retraining to maintain pre-existing skills;
• adjustment to technological changes; and
• greater efficiency and job satisfaction.

(2) A training program will be developed consistent with:
(a) The current future skill needs of Brownes Dairy;
(b) The size, structure and nature of the operations of

Brownes Dairy; and
(c) The need to develop vocational skills relevant to the

Company through courses conducted by accredited
educational institutions and providers.

(3) All costs associated with standard fees, prescribed text
books and materials incurred by the employee in connection
with training required by the Company shall be reimbursed
upon production of receipts.  All items so purchased shall re-
main the property of the Company and shall be made available
at all times to the employees during the period of training or
where relevant for on the job training with the employees be-
ing responsible to maintain the items in good condition.

(4) Travel costs incurred by an employee undertaking train-
ing required by the Company which exceed those normally
incurred in travelling to and from work shall be reimbursed.

(5) Authorisation for expenditure in relation to the costs
mention in subclause (3) and (4) of this clause shall be ob-
tained prior to such expenditure being incurred.
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(6) Payment for SQP Meeting and Training
(a) Overtime

Where an employee works beyond their rostered fin-
ishing time due to attending a SQP Meeting or a
Training session they will be paid at single time only
for those hours.
Where an employee attends a SQP Meeting or a
Training session and due to rostering was unable to
have a 10 hour break then the provisions of the Award
covering the employee will apply for those hours.
NB: All reasonable attempt must be made to ensure
that a 10 hour break is provided for.

(b) Shift Allowances
If the employee is attending a Training session and
they normally would have been paid a shift allow-
ance for that day had they been at work, then they
will receive the shift allowance payment.

(c) Meal Breaks
Where a meal break occurs during a Training ses-
sion it will be unpaid time.

(d) Long Term Training—eg Week or More
Payment will be a single time with a day shift load-
ing where the relevant Award provides for such
loading payment.

18.—MEAL BREAK
(1) Changes to meal breaks will be done in consultation and

agreement with the Union, employees and management in or-
der to accommodate operational needs.

(2) Meal Allowance on Overtime
Where an employee is required to work overtime for

more than two hours he/she will be paid a $7.00 cash
meal allowance.

19.—EQUAL EMPLOYMENT OPPORTUNITY
The Company is an equal opportunity employer and is com-

mitted to an Affirmative Action Program as detailed in
Appendix D—Equal Opportunity and Affirmative Action Pro-
gram hereof.

20.—MOVEMENT IN WAGES
(1) In addition to the productivity based wage increases de-

tailed below, the following increases will apply to the
employees covered by this Agreement:

(a) 3% increase on entering into this Agreement pay-
able from the 1st pay period on or after 15/12/96

(b) 3% increase payable from the 1st pay period on or
after 15/05/98.

(c) A productivity related payment will be paid at the
end of each year of this Agreement.  This payment
will be a minimum of 1% and to a maximum of 4%
and will be paid for the achievement of agreed Key
Performance Indicators.

(d) The SQP Consultative Committee will oversee the
process for introducing KPI’s.

(e) The training and resources required for the success-
ful introduction of KPI’s will be agreed to in
consultation with the Union and management.

(f) Employees and the Union will be kept up to date as
to the progress of performance relating to the Key
Performance Indicators.

APPENDIX A—RATES OF WAGE

W.E.F. from the 1st pay period on or after
15 December 1996

Classification Total Rate
 $

DPW—Grade 1 $404.80
DPW—Grade 2 $445.90
DPW—Grade 3 $454.80
DPW—Grade 4 $464.70
DPW—Grade 5 $484.80
DPW—Grade 6 $494.70
DPW—Grade 7 $514.80

APPENDIX B—S.Q.P. CONSULTATIVE COMMITTEE
CONSTITUTION

(1) Preamble
The Union and the Company are committed to improved

and effective consultation in the workplace and to pro-
vide all employees with an opportunity to participate fully.
All representatives fully support and endorse the S.Q.P.
(Safety, Quality and Productivity) program as a means of
ensuring the future viability of the Company.

Management and Unions also agree that effective con-
sultation is dependent upon:

• information sharing;
• facilities and training for representatives;
• commitment from both sides.
It is therefore agreed that the establishment of a con-

sultative committee is the most appropriate method
whereby the above principles can be practised and up-
held.

(2) Objectives of the Committee
The objectives of the committee will be:
• to increase the quality of working life for all em-

ployees, particularly in the areas of job design, skill
formation, training and the working environment both
physical and mental;

• to improve job safety, quality and productivity;
• to increase the competitiveness of the Company and

its products, by establishing world class manufac-
turing practices, thereby increasing job security
ensuring longevity of the Company;

• to establish a culture of continuous improvement at
the enterprise.

(3) Terms of Reference
The following matters will be discussed at the commit-

tee, and where appropriate, decisions made and
agreements reached will go the Management and/or Steer-
ing committee in the form of recommendations, to enable
decisions made by the Company to take into account the
views of the workforce.

To be responsible for the S.Q.P. program specifically:
• the day to day activities of the S.Q.P. project;
• to establish the S.Q.P. teams;
• to identify the training needs for the S.Q.P. teams;
• to deal with the recommendations coming from the

S.Q.P. teams and other sources;
• to ensure full communication of progress to all staff;
• current market conditions and general conditions of

the industry (including the impact of any national
industry development plan on the Company);

• the introduction of new products, technology/ma-
chines or new or revised work methods and the
associated planning of layout, training, job numbers,
skill requirements;

• Company training plans developed in accordance
with future career paths;

• the Company’s affirmative action policy and pro-
grams and equality of opportunity within the
workplace;

• occupational health and safety matters will be re-
ferred to the Safety S.Q.P. Team for their
consideration and recommendation;

• in the future at a time agreed by the Union, the Com-
mittee will discuss changes to do with the
implementation of the restructured awards in the
workplace or the establishment of an enterprise agree-
ment, and make recommendations to the Steering
Committee;

• any other matters raised by the Union, employees or
management which impact on Union members or the
efficiency of the Company other than those matters
raised in the following section, “Matters Requiring
Central Union Involvement”.
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(4) Matters Requiring Central Union Involvement
Most matters specific to work organisation in the (plant)

can be discussed at the Consultative Committee.  The
purpose of such discussion being the resolution of any
issues.  However, some matters which may be raised go
to award areas.  These matters include but are not limited
to:

• hours of work (including shift changes);
• penalty rates;
• leave loading;
• sick leave;
• holidays.

Any item which is an award matter must be referred to the
Steering Committee.

(5) Composition
(a) The Consultative Committee will consist of a maxi-

mum of eight representatives.
Initially all members of the committee are nomi-

nated for an initial period of 12 months from the date
of this charter, after this period an election shall be
called for nominations for four employee representa-
tives.  At the completion of a committee member’s
term, they are eligible for re-election for an addi-
tional term.  Thereafter, a period of six months shall
apply before re-election.

(b) Any committee member who ceases to be an em-
ployee of the Company, ceases to be on the committee
and Union/management will elect/appoint a replace-
ment as appropriate.  Re-election of the Union
representatives will be determined by the Union.  In
addition, both Union officials and appropriate man-
agement officers may be invited by their
representatives to attend meetings and address issues
as agreed by the Committee.

(c) The appointment of management representatives will
be determined by management and the appointment
of Union representatives will be determined by the
Union.  All Union representatives shall be employ-
ees of the enterprise concerned.

(d) In the determination of Union representatives on the
Committee, Union(s) shall give consideration to:

• the make up of the workforce—in particular the
proportion of women, migrants and juniors;

• the size of the workforce;
• the number of distinct operations at the

workplace;
• shift arrangements;
• the corporate structure;
• other existing consultative mechanisms.

(e) Considering the size and scope of the Company’s
operations, the Steering Committee shall encompass
both the North Perth and the Brunswick sites.

(f) The Committee, once established, may invite per-
sons to attend specific meetings.

(6) Terms of Office
All members appointed to the Committee shall hold

office for a period of 12 months subject to clause (1) of
this appendix, and thereafter for a period of six months.

(7) Meetings
The committee will endeavour to meet as required dur-

ing paid time in normal working hours.
(8) Quorum

Comprising of four representatives of which one is from
management, one from the Union and two others from
the workplace.

(9) Chairperson
The chair will be elected by the consultative Commit-

tee for an initial period of three months, then rotated
amongst other members of the Consultative Committee.

(10) Secretary
A secretary shall be appointed for the purpose of re-

cording minutes, preparation and distribution of agendas

and other administrative duties.  The administrative re-
quirements of this position shall be provided by the
Company.

(11) Agenda
All members of the Committee may submit items.  A

Union representative, a management representative and
the secretary shall meet at least one week prior to each
meeting to formulate the agenda and circulate it together
with all relevant written information and documents,
where frequency of meetings permits.

(12) Minutes
The secretary to take the minutes and type. The min-

utes will be distributed as quickly as possible. A copy of
the draft minutes will be sent to the Steering Committee
members. The minutes will be formally accepted at the
next meeting of the committee.

(13) Facilities and Rights for Representatives
It is agreed that representatives should have the follow-

ing facilities and rights:
• time off to canvas the views of the membership and

to prepare items for the agenda; to prepare for the
consultative meetings as representatives; and to re-
port back to members of the committee meeting;

• all time spent in meetings, preparing for meetings
and reporting back to members about the consulta-
tive committee meeting, shall be treated and paid for
as time worked;

• facilities such as a meeting room, telephone, photo-
copier and typing facilities should be made available
as needed;

• all representatives and potential representatives
should attend relevant training courses;

• any representative will not be discriminated against
by the employer or treated unfairly because of being
a member of the consultative committee or having
an interest in the consultative committee.

(14) Responsibilities of Committee Members
All committee members have the following responsi-

bilities:
• to attend all meetings to give serious consideration

to all matters raised;
• to represent the views of their constituents.

(15) Confidentiality and Information Sharing
It is recognised that management will be unable to pro-

vide certain information, due to the fact that the
information could compromise the competitiveness of the
Company.

Management and unions agree to make every effort to
make available as much information as possible for the
effective resolution of problems and for the genuine par-
ticipation of representatives in decisions.  All committee
members to sign a confidentiality agreement.

(16) Training
All members of the committee are entitled to extra train-

ing to ensure they are able to represent their members
and fully participate in the consultative committee.

APPENDIX C

KEY PERFORMANCE INDICATORS
(1) The parties to this Agreement are committed to the de-

velopment of Key Performance Indicators, the purpose of
which is to:

(a) Create an awareness of productivity within the or-
ganisation by providing a focus on existing activities.

(b) Establish a profile of existing performance from
which to plan for an improvement in performance.

(c) Provide a tool for the ongoing continuation of the produc-
tivity improvement process as part of the SQP program.

(d) Provide an ongoing mechanism for the monitoring,
analysis and evaluation of changes introduced.

(e) Provide a fair and equitable way of measuring the
contribution of employees to productivity improve-
ment within the Company.
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(2) Development of KPI’s
KPI’s will be developed as part of the SQP program.

The SQP Consultative Committee or a subcommittee of
the SQP Consultative Committee will be responsible for
identifying key performance indicators which will be used
to fund annual productivity payments. Further, this com-
mittee/subcommittee will have responsibility for the
collecting of data, the monitoring of indicators and the
ongoing review of the effectiveness of the key perform-
ance indicators.

The committee will consider a range of measures as
part of this program and they will include but not be lim-
ited to such measures as a suggestion scheme, targets,
reduction in wastage, reduction in lost time injuries, ef-
fective utilisation of labour.

Relocation of the dairy operation and the associated ben-
efits of the relocation of the dairy to Peters (WA) Ltd
Balcatta will be taken into account when savings are be-
ing identified to assist in the funding of KPI’s for the 2nd
year of the Agreement.

APPENDIX D—EQUAL EMPLOYMENT
OPPORTUNITY AND AFFIRMATIVE ACTION

PROGRAM
Brownes Dairy Pty Ltd will operate an Equal Employment

Opportunity and Affirmative Action program on the principle
of recruitment and promotion by merit.  This will involve giv-
ing people in the workplace the opportunity to compete equally
for jobs and to have equal access to training and promotion at
all levels, limited only by their skills, experience and qualifi-
cations.

(1) The Company is committed to an objective of equal op-
portunity in employment and affirmative action is the way to
achieve it.

(2) The principles of Equal Opportunity and Affirmative
Action (EEO for Women) will apply to all employment prac-
tices, including recruitment, promotion, acting appointments,
transfers, training, staff development, conditions of employ-
ment and termination of employment.

(3) The Company is opposed to all forms of discrimination
whether direct or indirect.  Discrimination is taken to mean
denying people equal treatment in employment on grounds
which are not based on inherent job requirements.

(4) The Company believes that the requirements for any job
must be carefully defined so that people are not excluded from
consideration or disadvantaged by the application of irrelevant
criteria.

(5) The Company is committed to taking positive steps by
means of an Equal Employment Opportunity/Affirmative Ac-
tion program to relieve the effects of possible past
discrimination and to ensure that all current and future em-
ployees may have equal employment opportunities in keeping
with the principle of appointment and advancement by merit.

(6) The Company has appointed an Equal Employment Op-
portunity/Affirmative Action Co-ordinator and an Equal
Employment Opportunity/Affirmative Action Officer to en-
sure the implementation of this policy and to design and
co-ordinate an Equal Employment Opportunity/Affirmative
Action program.

(7) The Company undertakes to inform all employees and in
particular supervisory staff, of the Equal Employment Oppor-
tunity/Affirmative Action policy and of the resources available
to assist in its implementation.

(8) The Company will monitor and evaluate the success of
this program on a regular basis and the program will be re-
vised as and when necessary.

(9) The Company stresses that it regards the issue of Equal
Employment Opportunity/Affirmative Action (EEO for
Women) as an important procedure and expects all manage-
ment and supervisory staff to be responsible for ensuring the
successful implementation of this policy and of the Equal
Employment Opportunity/Affirmative Action program.

(10) The Company will make every effort to resolve dis-
putes and grievances related to Equal Employment
Opportunity/Affirmative Action.

(11) The Company believes that Equal Employment Oppor-
tunity/Affirmative Action (EEO for Women) can be achieved

with the support and co-operation of management, unions and
employees.

APPENDIX E—MAINTENANCE FLEXIBILITY
AGREEMENT

The purpose of this agreement is to ensure optimum pro-
ductivity by effective utilisation of staff.  This may require
some changes to traditional working relationships and increase
employee participation.  In particular, this will be provided by
greater flexibility between Maintenance and Production em-
ployees with respect to work which these staff may undertake.
In all cases it is accepted that staff must have the appropriate
skill and competency to perform any particular tasks.

A major aim of this agreement is that the fostering of a mu-
tual trust in the shared management and accountability of the
operation will provide for greater levels of business perform-
ance, job satisfaction and improved skills.

It is agreed that the parties will seek improved productivity
through improved communications between Maintenance and
Production staff in all areas including more detailed analysis
of plant faults by production personnel to assist maintenance
to rectify problems more expeditiously.

It is agreed that providing staff have the required skill that
the following areas may be undertaken by either maintenance
or production staff as appropriate:

2 litre plastic bottleline Set up of machine and labeller
Coders Set up and cleaning
All machines & operations Operation by maintenance

staff to test run for mainte-
nance purposes

Other areas may be included from time to time following
agreement by the respective parties.

APPENDIX F—PROCESS CONTROL OPERATORS
The terms and conditions applicable to Appendix F—Proc-

ess Control Operators, are as set out in the Memorandum of
Understanding between Brownes Dairy and the ALHMWU
for and on behalf of the Process Control Operators, a signed
copy of which is annexed hereto.

APPENDIX G—PARENTAL LEAVE
The following provisions shall apply to employees under

this Agreement. References to award shall mean reference to
this Agreement.

Subject to the terms of this clause employees are entitled to
maternity, paternity and adoption leave and to work part-time
in connection with the birth or adoption of a child.

PART A
MATERNITY LEAVE
(1) Nature of Leave
Maternity leave is unpaid leave.
(2) Definitions
For the purpose of this subclause:

(a) “Employee” includes a part-time or seasonal em-
ployee but does not include an employee engaged
upon casual work.

(b) “Paternity leave” means leave of the type provided
for in Part B hereof whether prescribed in an award
or otherwise.

(c) “Child” means a child of the employee under the age
of one year.

(d) “Spouse” includes a de facto or a former spouse.
(e) “Continuous service” means service under an unbro-

ken contract of employment and includes:
(i) any period of leave taken in accordance with

this clause;
(ii) any period of part-time employment worked I

accordance with this clause; or
(iii) any period of leave or absence authorised by

the award.
(3) Eligibility for Maternity Leave

An employee who becomes pregnant, upon production
to her employer of a certificate required by clause (4)
hereof, shall be entitled to a period of up to 52 weeks
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maternity leave provided that such leave shall not extend
beyond the child’s first birthday.  This entitlement shall
be reduced by any period of paternity leave taken by the
employee’s spouse in relation to the same child and, apart
from paternity leave of up to one week at the time of
confinement, shall not be taken concurrently with pater-
nity leave.

Subject to Clauses (6) and (9) hereof, the period of ma-
ternity leave shall be unbroken and shall, immediately
following confinement, include a period of up to six weeks
compulsory leave.

The employee must have had at least 12 months con-
tinuous service with that employer immediately preceding
the date upon which she proceeds on such leave.

(4) At the time specified in Clause (5) hereof the employee
must produce to her employer:

(a) a certificate from a registered medical practitioner
stating that she is pregnant and the expected date of
confinement;

(b) a statutory declaration stating particulars of any pe-
riod of paternity leave sought or taken by her spouse
and that for the period of maternity leave she will
not engage in any conduct inconsistent with her con-
tract of employment.

(5) Notice Requirements
(a) An employee shall, not less than 10 weeks prior to

the presumed date of confinement, produce to her
employer the certificate referred to in Clause (4) (a)
hereof.

(b) An employee shall give not less than four weeks no-
tice in writing to her employer of the date on which
she proposes to commence maternity leave, stating
the period of leave to be taken and shall, at the same
time, produce to her employer the statutory declara-
tion referred to in Clause (4) (b) above.

(c) An employer, by not less than 14 days notice in writ-
ing to the employee, may require her to commence
maternity leave at any time within the six weeks
immediately prior to her presumed date of confine-
ment.

(d) An employee shall not be in breach of this clause as
a consequence of failure to give the stipulated pe-
riod of notice in accordance with paragraph (b) hereof
if such failure is occasioned by the confinement oc-
curring earlier than the presumed date.

(6) Transfer to a Safe Job
Where, in the opinion of a registered medical practi-

tioner, illness or risks arising out of the pregnancy or
hazards connected with the work assigned to the employee
make it inadvisable for the employee to continue at her
present work, the employee shall, if the employer deems
it practicable, be transferred to a safe job at the rate and
on the conditions attaching to that job until the commence-
ment of maternity leave.

If the transfer to a safe job is not practicable, the em-
ployee may, or the employer may require the employee
to take leave for such period as is certified necessary by a
registered medical practitioner.  Such leave shall be treated
as maternity leave for the purposes of Clause (1), (11),
(12) and (13) hereof.

(7) Variation of Period of maternity Leave
(a) Provided the maximum period of maternity leave

does not exceed the period to which the employee is
entitled under clause (3) hereof:

(i) the period of maternity leave may be length-
ened once only by the employee giving not
less than 14 days notice in writing stating the
period by which the leave is to be lengthened;

(ii) the period may be further lengthened by agree-
ment between the employer and the employee.

(b) The period of maternity leave may, with the consent
of the employer, be shortened by the employee giv-
ing not less than fourteen days notice in writing
stating the period by which the leave is to be short-
ened.

(8) Cancellation of Maternity Leave
(a) Maternity Leave, applied for but not commenced,

shall be cancelled when the pregnancy of an em-
ployee terminate other than by birth of a living child.

(b) Where the pregnancy of an employee then on mater-
nity leave terminates other than by the birth of a living
child, it shall be the right of the employee to resume
work at a time nominated by the employer, having
regard to any medical advice produced by the em-
ployee. not exceeding four weeks from the date of
notice in writing by the employee to the employer
that she desires to resume work.

(9) Special Maternity Leave and Sick Leave
(a) Where the pregnancy of an employee not then on

maternity leave terminates after 28 weeks other than
by the birth of a living child then:

(i) for illness other than the normal consequences
of confinement she shall be entitled, either in
lieu of or in addition to special maternity leave,
to such paid sick leave as to which she is then
entitled and which a registered medical prac-
titioner certifies as necessary before her return
to work.

(ii) she shall be entitled to such period of unpaid
leave (to be known as special maternity leave)
as a registered medical practitioner certifies
as necessary before her return to work; or

(b) Where an employee not then on maternity leave suf-
fers illness related to her pregnancy, she may take
such paid sick leave as to which she is then entitled
and such further unpaid leave (to be known as spe-
cial maternity leave) as a registered medical
practitioner certifies as necessary before her return
to work, provided that the aggregate to paid sick
leave, special maternity leave and maternity leave
shall not exceed the period to which the employee is
entitled under Clause (3) hereof.

(c) For the purposes of Clauses (10), (11) and (12) hereof,
maternity leave shall include special maternity leave.

(d) An employee returning to work after the completion
of a period of leave taken pursuant to this subclause
shall be entitled to the position which she held im-
mediately before proceeding on such leave, or in the
case of an employee who was transferred to \a safe
job pursuant to subclause (6) hereof, to the position
she held immediately before such transfer.
Where such position no longer exists but there are
other positions available which the employee is quali-
fied for and is capable of performing she shall be
entitled to a position as nearly comparable in status
and pay to that of her former position.

(10) Maternity Leave and Other Leave Entitlements
(a) Provided the aggregate of any leave, including leave

taken under this schedule does not exceed the period
to which the employee is entitled under subclause
(3) hereof, an employee may, in lieu of or in con-
junction with maternity leave, take any annual leave
or long service leave or any part thereof to which
she is then entitled.

(b) Paid sick leave or other paid authorised award ab-
sences (excluding annual leave or long service leave)
shall not be available to an employee during her ab-
sence on maternity leave.

(11) Effect of Maternity Leave on Employment
Subject to this subclause, notwithstanding any award

or other provision to the contrary, absence on maternity
leave shall not break the continuity of service of an em-
ployee but shall not be taken into account in calculating
the period of service for any purpose of any relevant award
or agreement.

 (12) Termination of Employment
(a) An employee on maternity leave may terminate

her employment at any time during the period of
leave by notice given in accordance with this
award.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.1148

(b) An employer shall not terminate the employment of
an employee on the ground of her pregnancy or of
her absence on maternity leave, but otherwise the
rights of the employer in relation to termination of
employment are not hereby affected.

(13) Return to Work After Maternity Leave
(a) An employee shall confirm her intention of return-

ing to work by notice in writing to the employer given
not less than four weeks prior to the expiration of
her period of maternity leave.

(b) An employee, upon returning to work after mater-
nity leave or the expiration of the notice required by
paragraph (a) above, shall be entitled to the position
which she held immediately before proceeding on
maternity leave or, in the case of an employee who
was transferred to a safe job pursuant to subclause
(6) hereof, to the position which she held immedi-
ately before such transfer or in relation to an
employee who has worked part-time during the preg-
nancy the position she held immediately before
commencing such part-time work.

(c) Where such position no longer exists but there are
other positions available which the employee is quali-
fied for and is capable of performing, she shall be
entitled to a position as nearly comparable in status
and pay to that of her former position.

(14) Replacement Employees
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
maternity leave.

(b) Before an employer engages a replacement employee
the employer shall inform that person of the tempo-
rary nature of the employment and of the rights of
the employee who is being replaced.

(c) Before the employer engages a person to replace an
employee temporarily promoted or transferred in or-
der to replace an employee exercising her rights under
this subclause, the employer shall inform that per-
son of the temporary nature of the promotion or
transfer and of the rights of the employee who is
being replaced.

(d) Nothing in this subclause shall be construed as re-
quiring an employer to engage a replacement
employee.

PART B
PATERNITY LEAVE
(1) Nature of Leave
Paternity leave is unpaid leave.
(2) Definitions
For the purposes of this subclause:

(a) “Employee” includes a part-time or seasonal em-
ployee but does not include an employee engaged
upon casual work.

(b) “Maternity leave” means leave of the type provided
by in Part A hereof (and includes special maternity
leave) whether prescribed in an award or otherwise.

(c) “Child” means a child of the employee or the em-
ployee’s spouse under the age of one year.

(d) “Spouse” includes a de facto or a former spouse.
(e) “Primary care-giver” means a person who assumes

the principal role of providing care and attention to a
child.

(f) “continuous service” means service under an unbro-
ken contract of employment and includes:

(i) any period of leave taken in accordance with
this clause;

(ii) any period of part-time employment worked
in accordance with this clause; or

(iii) any period of leave or absence authorised by
the award.

(3) Eligibility for Paternity leave
A male employee, upon production to the employer of

a certificate required by subclause (5) hereof shall be en-

titled to one or two periods of paternity leave, the total of
which shall not exceed 52 weeks, in the following cir-
cumstances:

(a) an unbroken period of up to one week at the
time of confinement of his spouse;

(b) a further unbroken period of up to 51 weeks in
order to be the primary care-giver of a child
provided that such leave shall not extend be-
yond the child’s first birthday.  This entitlement
shall be reduced by any period of maternity
leave taken by the employee’s spouse and shall
not be taken concurrently with that maternity
leave.

An employee must have had at least 12 months con-
tinuous service with that employer immediately preceding
the date upon which he proceeds upon either period of
leave.

(4) Certification
At the time specified in subclause (5) hereof the em-

ployee must produce to the employer:
(a) a certificate from a registered medical practitioner

which names his spouse, states that she is pregnant
and the expected date of confinement or states the
date on which the birth took place;

(b) in relation to any period to be taken under
subclause (3)(b) above, a statutory declaration
stating:

(i) he will take that period of paternity
leave to become the primary care-giver
of a child;

(ii) particulars of any period of maternity
leave sought or taken by his spouse; and

(iii) for the period of paternity leave he will
not engage in any conduct inconsistent
with his contract of employment.

(5) Notice Requirements
(a) The employee shall, not less than 10 weeks prior to

each proposed period of leave, give to the employer
notice in writing stating the dates on which he pro-
poses to start and finish the period or periods of leave
and produce the certificate and statutory declaration
required in subclause (4) above.

(b) The employee shall not be in breach of this para-
graph as a consequence of failure to give the notice
required in paragraph (a) above if such failure is due
to:

(i) the birth occurring earlier than the expected
date; or

(ii) the death of the mother of the child; or
(iii) other compelling circumstances.

(c) The employee shall immediately notify the employer
of any change in the information provided pursuant
to subclause (4) above.

(6) Variation of Period of Paternity Lave
(a) Provided the maximum period of paternity leave does

not exceed the period to which the employee is enti-
tled under subclause (3):

(i) the period of paternity leave provided by
subclause (3)(b) hereof be lengthened once
only by the employee giving not less than 14
days notice in writing stating the period by
which the leave is to be lengthened.

(ii) the period may be further lengthened by agree-
ment between the employer and the employee.

(b) The period of paternity leave taken under subclause
(3)(b) hereof may, with the consent of the employer,
be shortened by the employee giving not less than
14 days notice in writing stating the period by which
the leave is to be shortened.

(7) Cancellation of Paternity Leave
Paternity leave, applied for under subclause (3)(b)

hereof but not commenced, shall be cancelled when the
pregnancy of the employee’s spouse terminates other than
by the birth of a living child.
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(8) Paternity Leave and Other Leave Entitlements
(a) Provided the aggregate of any leave, including leave

taken under this subclause, does not exceed the pe-
riod to which the employee is entitled under clause
(3) hereof, an employee may, in lieu of or in con-
junction with paternity leave, take any annual leave
or long service leave or any part thereof to which he
is entitled.

(b) Paid sick leave or other paid authorised award ab-
sence (excluding annual leave or long service leave)
shall not be available to an employee during his ab-
sence on paternity leave.

(9) Effect of Paternity Leave on Employment
Subject to this subclause, notwithstanding any award

or other provision to the contrary, absence on paternity
leave shall not break the continuity of service of any em-
ployee but shall not be taken into account in calculating
the period of service for any purpose of any relevant award
or agreement.

(10) Termination of Employment
(a) An employee on paternity leave may terminate the

employment at any time during the period of leave
by notice given in accordance with this award.

(b) An employer shall not terminate the employment of
an employee on the grounds of his absence on pater-
nity leave, but otherwise the right of an employer in
relation to termination of employment are not hereby
affected.

(11) Return to Work After paternity Leave
(a) An employee shall confirm his intention of return-

ing to work by notice in writing to the employer given
not less than four weeks prior to the expiration of the
period of paternity leave provided by subclause (3)(b)
above.

(b) An employee, upon returning to work after paternity
leave or the expiration of the notice required by para-
graph (a) above, shall be entitled to the position which
he held immediately before proceeding on paternity
leave, or in relation to an employee who has worked
part-time under this clause to the position he held
immediately before commencing such part-time
work.

Where such position no longer exists but there are other
positions available which the employee is qualified for
and is capable of performing, he shall be entitled to a
position as nearly comparable in status and pay to that of
his former position.

(12) Replacement Employees
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
paternity leave.

(b) Before an employer engages a replacement employee
the employer shall inform that person of the tempo-
rary nature of the employment and of the rights of
the employee who is being replaced.

(c) Before an employer engages a person to replace an
employer temporarily promoted or transferred in or-
der to replace an employee exercising his rights under
this subclause, the employer shall inform that per-
son of the temporary nature of the promotion or
transfer and of the rights of the employee who is
being replaced.

(d) Noting in this subclause shall be construed as re-
quiring the employer to engage a replacement
employee.

PART C
ADOPTION LEAVE
(1) Nature of Leave
Adoption leave is unpaid leave
(2) Definitions
For the purposes of this subclause:

(a) “Employee” includes a part-time or seasonal em-
ployee but does not include an employee engaged
upon casual work.

(b) “Child” means a person under the age of five years
who is placed with the employee for the purposes of
adoption, other than a child or stepchild of the em-
ployee or of the spouse of the employee or a child
who has previously lived continuously with the em-
ployee for a period of six months or more.

(c) “Relative adoption” occurs where a child, as defined,
is adopted by a grandparent, brother, sister, aunt or
uncle (whether of the whole blood or half blood or
by marriage).

(d) “Primary care-giver” means a person who assumes
the principal role of providing care and attention to a
child.

(e) “Spouse” includes a de facto spouse.
(f) “Continuous service” means service under an unbro-

ken contract of employment and includes:
(i) any period of leave taken in accordance with

this clause;
(ii) any period of part-time employment worked

in accordance with this clause; or
(iii) any period of leave or absence authorised by

the award.

(3) Eligibility
An employee, upon production to the employer of a

certificate required by subclause (4) hereof, shall be enti-
tled to one or two periods of adoption leave, the total of
which shall not exceed 52 weeks, in the following cir-
cumstances:

(a) an unbroken period of up to three weeks at the
time of the placement of the child;

(b) a further unbroken period of up to 52 weeks
from the time of its placement in order to be
the primary care giver of a child.  The leave
shall not extend beyond one year after the
placement of the child and shall not be taken
concurrently with adoption leave taken by the
employee’s spouse in relation to the same
child.

The employee must have had at least 12 months con-
tinuous service with that employer immediately preceding
the date upon which he or she proceeds upon such leave
in either case.

(4) Certification
Before taking adoption leave the employee must produce to

the employer:
(a)    (i) a statement from an adoption agency or other

appropriate body of the presumed date of
placement of the child with the employee for
adoption purposes; or

(ii) a statement from the appropriate government
authority confirming that the employee is to
have custody of the child pending application
for an adoption order.

(b) In relation to any period to be taken under
subparagraphs hereof, a statutory declaration stat-
ing:

(i) the employee is seeking adoption leave to be-
come the primary care-giver of the child;

(ii) particulars of any period of adoption leave
sought or taken by the employee’s spouse;
and

(iii) for the period of adoption leave the em-
ployee will not engage in any conduct
inconsistent with his or her contract of
employment.

(5) Notice Requirements
(a) Upon receiving notice of approval for adoption pur-

poses, an employee shall notify the employer of such
approval and within two months of such approval shall
further notify the employer of the period or periods of
adoption leave the employee proposes to take.  In the
case of a relative adoption the employee shall notify
as aforesaid upon deciding to take a child into custody
pending an application for an adoption order.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.1150

(b) An employee who commences employment with the
employer after the date of approval for adoption pur-
poses shall notify the employer thereof upon
commencing employment and of the period or peri-
ods of adoption leave which the employee proposes
to take.  Provided that such employee shall not be
entitled to adoption leave unless the employee has
not less than 12 months continuous service with the
employer immediately preceding the date upon which
he or she proceeds upon such leave.

(c) An employee shall, as soon as the employee is aware
of the presumed date of placement of a child for adop-
tion purposes but not later than fourteen days before
such placement, give notice in writing to the em-
ployer of such date, and of the date of the
commencement of any period of leave to be taken
under subclause (3)(a) above.

(d) An employee shall, 10 weeks before the proposed
date of commencing any leave to be taken under
subclause (3)(b) above give notice in writing to the
employer of the date of commencing leave and the
period of leave to be taken.

(e) An employee shall not be in breach of this subclause,
as a consequence of failure to give the stipulated
period of notice in accordance with subclauses (c)
and (d) above if such failure is occasioned by the
requirement of an adoption agency to accept earlier
or later placement of a child, the death of the spouse
or other compelling circumstances.

(6) Variation of Person of Adoption Leave
(a) Provided the maximum period of adoption leave does

not exceed the period to which the employee is enti-
tled under subclause (3) hereof:

(i) the period of adoption leave taken under
subclause (3)(b) above may be lengthened once
only by the employee giving not less than 14
days notice in writing stating the period by
which the leave is to be lengthened;

(ii) the period may be further lengthened by agree-
ment between the employer and the employee.

(b) The period of adoption leave taken under subclause
(3)(b) above may with the consent of the employer,
be shortened by the employee giving not less than
14 days notice in writing stating the period by which
the leave is to be shortened.

(7) Cancellation of Adoption Leave
(a) Adoption leave, applied for but not commenced, shall

be cancelled should the placement of the child not
proceed.

(b) Where the placement of a child for adoption pur-
poses with an employee then on adoption leave
does not proceed or continue, the employee shall
notify the employer forthwith and the employer
shall nominate a time not exceeding four weeks
from receipt of notification for the employee’s
resumption of work.

 (8) Special Leave
The employer shall grant to any employee who is seek-

ing to adopt a child, such unpaid leave not exceeding two
days, as is required by the employee to attend any com-
pulsory interviews or examinations as are necessary as
part of the adoption procedure.  Where paid leave is avail-
able to the employee the employer may require the
employee to take such leave in lieu of special leave.

(9) Adoption leave and Other Entitlements
(a) Provided the aggregate of any leave, including leave

taken under this subclause, does not exceed the pe-
riod to which the employee is entitled under subclause
(3) above an employee may, in lieu of or in conjunc-
tion with adoption leave, take any annual leave or
long service leave or any part thereof to which he or
she is entitled.

(b) Paid sick leave or other paid authorised award ab-
sences (excluding annual leave or long service leave),
shall not be available to an employee during the
employee’s absence on adoption leave.

(10) Effect of Adoption leave on Employment
Subject to this clause, notwithstanding any award or

other provision to the contrary, absence or adoption leave
shall not break the continuity of service of an employee
but shall not be taken into account in calculating the pe-
riod of service for any purpose of any relevant award or
agreement.

(11) Termination of Employment
(a) An employee on adoption leave may terminate the

employment at any time during the period of leave
by notice given in accordance with this award.

(b) An employer shall not terminate the employment of
an employee on the ground of the employee’s appli-
cation to adopt a child or absence on adoption leave,
but otherwise the rights of an employer in relation to
termination of employment are not hereby affected.

(12) Return to Work after Adoption Leave
(a) An employee shall confirm the intention of return-

ing to work by notice in writing to the employer given
not less than four weeks prior to the expiration of the
period of adoption leave provided by subclause (3)(b)
above.

(b) An employee, upon returning to work after adoption
leave shall be entitled to the position held immedi-
ately before proceeding on such leave or, in relation
to an employee who has worked part-time under this
clause the position held immediately before com-
mencing such part-time work.

(c) Where such position no longer exists but there are
other positions available which the employee is quali-
fied for and is capable of performing, the employee
such be entitled to a position as nearly comparable
in status and pay to that of the employee’s former
position.

(13) Replacement Employees
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
adoption leave.

(b) Before an employer engages a replacement employee
the employer shall inform that person of the tempo-
rary nature of the employment and the rights of the
employee who is being replaced.

(c) Before an employer engages a person to replace an
employee temporarily promoted or transferred in or-
der to replace an employee exercising rights under
this subclause, the employer shall inform that per-
son of the temporary nature of the promotion or
transfer and of the rights of the employee who is
being replaced.

(d) Nothing in this subclause shall be construed as re-
quiring the employer to engage a replacement
employee.

PART D
PART-TIME WORK
(1) Definitions
For the purposes of this subclause:

(a) “Male Employee” means an employed male who is
caring for a child born of his spouse or a child placed
with the employee for adoption purposes.

(b) “Female Employee” means an employed female who
is pregnant or is caring for a child she has borne or a
child who has been placed with her for adoption pur-
poses.

(c) “Spouse” includes a de facto spouse.
(d) “Former position” means the position held by a fe-

male or male employee immediately before
proceeding on leave or part-time employment under
this subclause whichever first occurs or, if such po-
sition no longer exists but there are other positions
available for which the employee is qualified and
the duties of which he or she is capable of perform-
ing, a position as nearly comparable in status and
pay to that of the position first mentioned in this defi-
nition.
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(e) “Continuous Service” means service under an un-
broken contract of employment and includes:

(i) any period of leave taken in accordance with
this clause; or

(ii) any period of part-time employment worked
in accordance with this clause; or

(iii) any period of leave or absence authorised by
the employer or by the award.

(2) Entitlement
With the agreement of the employer:

(a) A male employee may work part-time in one
or more periods at any time from the date of
birth of the child until its second birthday or,
in relation to adoption, from the date of place-
ment of the child until the second anniversary
of the placement.

(b) A female employee may work part-time in one
or more periods while she is pregnant where
part-time employment is, because of the preg-
nancy, necessary or desirable.

(c) A female employee may work part-time in one
or more periods at any time from the seventh
week after the date of birth of the child until
its second birthday.

(d) In relation to adoption a female employee may
work pat-time in one or more periods at any
time from the date of the placement of the child
until the second anniversary of that date.

(3) Return to Former Position
(a) An employee who has had at least 12 months con-

tinuous service with the employer immediately before
commencing part-time employment after the birth
or placement of a child has, at the expiration of the
period of such part-time employment or the first pe-
riod, if there is more than one, the right to return to
his or her former position.

(b) Nothing in paragraph (a) above shall prevent the em-
ployer from permitting the employee to return to his
or her former position after a second or subsequent
period of part-time employment.

(4) Pro-Rata Entitlements
Subject to the provisions of this subclause and the mat-

ters agreed to in accordance with subclause (8) hereof,
part-time employment shall be in accordance with the
provisions of this award which shall apply pro rata.

(5) Part-time Work Agreement
Before commencing a period of part-time employment

under this subclause the employee and the employer shall
agree:

(a) that the employee may work part-time;
(b) upon the hours to be worked by the employee,

the days upon which they will be worked and
commencing times for the work;

(c) upon the classification applying to the work
to be performed; and

(d) upon the period of part-time employment.
(e) The terms of this agreement may be varied by

consent.
(f) The terms of this agreement or any variation

to it shall be reduced to writing and retained
by the employer. A copy of the agreement and
any variation to it shall be provided to the
employee by the employer.

(g) The terms of this agreement shall apply to part-
time employment.

(6) Termination of Employment
(a) The employment of a part-time employee under this

clause may be terminated in accordance with the pro-
visions of this award but may not be terminated by
the employer because the employee has exercised or
proposes to exercise any right arising under this
clause or has enjoyed or proposes to enjoy any ben-
efits arising under this clause.

(b) Any termination entitlements payable to an employee
whose employment is terminated while working part-
time under this clause, or while working full-time
after transferring from part-time under this clause,
shall be calculated by reference to the full-time rate
of pay at the time of termination and by regarding all
service as a full-time employee as qualifying for a
termination entitlement based on the period of full-
time employment and all service as a part-time
employee on a pro rata basis.

(7) Extension of Hours of Work
An employer may request, but not require, an employee

working part-time under this clause to work outside or in
excess of the employee’s ordinary hours of duty provided
for in accordance with subclause (8) hereof.

(8) Nature of Part-Time Work,
The work to be performed part-time need not b the work

performed by the employee in his or her former position
but shall be work otherwise performed under this award.

(9) Inconsistent Award Provisions
An employee may work part-time under this clause not-

withstanding any other provisions of this award which
limits or restricts the circumstances in which part-time
employment may be worked or the terms upon which it
may be worked including provisions:

(a) limiting the number of employees who may
work part-time;

(b) establishing quotas as to the ratio of part-time
to full-time employees;

(c) prescribing a minimum or maximum number
of hours a part-time employee may work; or

(d) requiring consultation with, consent of or
monitoring by a union;

(e) and such provisions do not apply to part-time
work under this clause.

(10) Replacement Employees
(a) A replacement employee is an employee specifically

engaged as a result of an employee working part-
time under this subclause.

(b) A replacement employee may be employed part-time.
Subject to this clause, subclauses (5), (6), (7), (9)
and (12) hereof apply to the part-time employment
of replacement employees.

(c) Before an employer engages a replacement employee
under this paragraph, the employer shall inform that
person of the temporary nature of the employment
and of the rights of the employee who is being re-
placed.

(d) Unbroken service as a replacement employee shall
be treated as continuous service for the purposes of
clause (1)(e) hereof.

(e) Nothing in this clause shall be construed as requir-
ing the employer to engage a replacement employee.

(11) Effect of Part-Time Employment on continuous
Service

Commencement on part-time work under this clause,
and return from part-time work to full-time work under
this clause, shall not break the continuity of service or
employment.

SIGNATORIES:
For and On Behalf of
Brownes Dairy Pty Ltd
...............signed............... ...............signed...........6/3/97

Witness
For and On Behalf of
Australian Liquor Hospitality &
Miscellaneous Workers Union,
Miscellaneous Workers Division
WA Branch
...............signed.............. ...........signed................28/2/97
H CREED Witness—R HO
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CAVLEC ELECTRICAL ENGINEERING SERVICES
PTY LTD ENTERPRISE BARGAINING

AGREEMENT
No. AG 75 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Cavlec Electrical Engineering Services Pty Ltd

and

Communications, Electrical, Electronic,
Energy, Information, Postal, Plumbing and

Allied Workers Union of Australia,
Engineering and Electrical Division, WA Branch

No. AG 75 of 1997.

28 April 1997.

Order.
HAVING heard Ms V. Paul as agent on behalf of the Appli-
cant and Mr C. Young as agent on behalf of the Respondent
and by consent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders:

THAT the agreement made between the parties in terms
of the following schedule and lodged in the Commission
on the 19th March, 1997 be registered as an industrial
agreement and shall replace the Cavlec Electrical Engi-
neering Services Pty Ltd Enterprise Bargaining Agreement
No. AG 23 of 1995.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

SCHEDULE

CAVLEC ELECTRICAL ENGINEERING SERVICES
PTY LTD ENTERPRISE BARGAINING AGREEMENT

1.—TITLE
This Agreement will be known as the Cavlec Electrical En-

gineering Services Pty Ltd Enterprise Bargaining Agreement
and will replace registered industrial agreement AG 23 of 1995.

2.—ARRANGEMENT
1 Title
2 Arrangement
3 Area and Scope
4 Parties Bound
5 Date and Period of Operation
6 Application of Agreement
7 No Extra Claims
8 Objectives of Agreement
9 Dispute Procedure

10 Consultative Processes
11 Training
12 Measures to Achieve Gains in Productivity, Effi-

ciency and Flexibility
13 Monitoring of Agreement
14 Wages
15 Date and Signatures

3.—AREA AND SCOPE
Subject to clause 6 below, this Agreement will apply to

Cavlec Electrical Engineering Services Pty Ltd (ACN 009 229
734) (Cavlec), its employees who are members or eligible to
be members of the Communications, Electrical, Electronics,
Energy, Information, Postal, Plumbing and Allied Workers’
Union of Australia, Engineering and Electrical Division, WA
Branch (Union), employed in the classifications set out in
Clause 14—Wages, and the Union and will operate within the
State of Western Australia.

It is estimated that the number of employees who will be
bound by this Agreement upon registration is 40.

4.—PARTIES BOUND
This Agreement is made between Cavlec and the Union.

5.—DATE AND PERIOD OF OPERATION
This Agreement will operate from 1 January 1996 and will

remain in force until 31 December 1997 or its earlier cessa-
tion in accordance with clause 6.

6.—APPLICATION OF AGREEMENT
(1) Specific Sites and Projects

(a) Where the parties to this Agreement are also parties
to a written agreement which applies to a specific
project the parties agree to discuss whether the pro-
visions of this Agreement will apply to that project
in lieu of the specific project agreement.

(b) If it is agreed that the specific project agreement ap-
plies then the conditions of this Agreement will not
apply.

(c) This Agreement will not apply to certain contracts
entered into by Cavlec as determined from time
to time and agreed to by the parties to this Agree-
ment.

(d) Where a specific project or site agreement is appli-
cable to work undertaken by Cavlec and the Union
are a party to that specific project or site agreement,
the specific project or site agreement will take prec-
edence over this Agreement.

(e) Where a specific project or site agreement is appli-
cable to work Cavlec are contracted to carry out, and
Cavlec and the Union are not a party to that specific
project or site agreement, it is agreed that the parties
will discuss the application of this Agreement to that
work.

(f) Where the parties are unable to agree upon the ap-
plicability or otherwise of this Agreement to the work,
both parties acknowledge the other party’s legal rights
to protect their respective interests.

(g) Both parties have the option of suspending this
Agreement effective immediately, provided that
the suspension will only extend to the applica-
tion of this Agreement to the work on the specific
project or site.

(2) If it is agreed that meaningful productivity increases can
be achieved, but this Agreement cannot be implemented in
full, then wage increases available from this Agreement may
be introduced on a “pro rata” basis. The increases available
from this Agreement will be a maximum of those contained in
Clause 14—Wages.

(3) The parties agree that if, following a review of this Agree-
ment by the parties and the Consultative Committee, agreement
is reached that this Agreement places and continues to place
Cavlec and its employees at a competitive disadvantage, and
productivity and flexibility have not improved then Cavlec
have the option of reverting to work under the Electrical Con-
tracting Industry Award R22 of 1978 (Award).

(4) No part of this Agreement is to be used by the Union,
Cavlec, or its employees as evidence or example before any
industrial tribunal or proceedings not directly concerned with
work covered under this Agreement.

(5) No part of this Agreement is to be otherwise used by the
Union, Cavlec, or its employees as evidence or example be-
fore any industrial tribunal or any other contractor.

(6) Pursuant to this Agreement and its measures to achieve
gains in productivity, efficiency and flexibility, Cavlec will
provide the rates of pay prescribed in Clause 14—Wages which
will be paid in lieu of the minimum weekly rate provided for
in the Award.

(7) This Agreement will operate in conjunction with the
Award. Where any inconsistency exists between this Agree-
ment and the Award, this Agreement will take precedence to
the extent of the inconsistency.

(8) The parties agree that registration of this agreement in
the Western Australian Industrial Relations Commission will
not prejudice either the Union or Cavlec’s right to claim, pur-
sue and achieve an award or enterprise bargaining agreement
in the Australian Industrial Relations Commission.
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7.—NO EXTRA CLAIMS
(1) The employees and the Union will not pursue any extra

claims in relation to the Award, with the exception of future
State Wage Decisions, for the life of this Agreement.

(2) Consistent with the Arbitrated Safety Net Adjustment
Principle any future safety net adjustment will be absorbable
to the extent of any equivalent amount in rates of pay paid
pursuant to this Agreement. Future safety net adjustments will
not increase the wage rates contained at Clause 14—Wages.

8.—OBJECTIVES OF AGREEMENT
(1) The parties acknowledge their commitment to the prin-

ciples of enterprise bargaining.
(2) The parties agree that as a result of this Agreement, Cavlec

need to achieve productivity improvements to continue to hold
a competitive edge within the market place by:

(a) heightening awareness and acceptance of account-
ability levels of all in the contracting process within
Cavlec’s operations;

(b) encouraging Cavlec’s employees to accept responsi-
bility in helping manage the total project performance
including that of subcontractors;

(c) developing concepts of best practice, continuous
improvement and quality control to enhance produc-
tivity and efficiency;

(d) developing a co-operative and harmonious working
environment in the enterprise;

(e) developing better employee management practices
that promote shared concepts of skill formation,
learning, teamwork, participation, flexibility and
communication;

(f) introducing best practice procedures in workplace
safety and health and personnel management;

(g) developing and following procedures to eliminate lost
time and make better use of available working time,
eg, start and finish at the designated workplace at
normal start and finish times;

(h) establishing measures to ensure ordered relations
exist between Cavlec and the Union on Cavlec’s work
sites.

(i) enhancing job satisfaction;
(j) improving Cavlec’s competitiveness to help improve

job security.
(3) It is agreed that the measures in this Agreement, prop-

erly implemented and carried out, will assist in the achievement
of those objectives.

9.—DISPUTE PROCEDURE
(1) The Union undertakes to comply with the procedures

contained in Clause 27—Grievance Procedure and Special
Allowance of the Award without exception when any ques-
tion, dispute or difficulty arises between the Union and Cavlec
in relation to the Award or this Agreement.

10.—CONSULTATIVE PROCESSES
(1) Effective participation and acceptance of accountability

levels in the construction process, and achievement of the com-
mon goal and objectives of this Agreement, are enhanced by
genuine consultation between Cavlec and its employees.

(2) A Consultative Committee (the Committee) may be es-
tablished within Cavlec. The composition and size of
Committee will be determined by the parties.

(3) The Committee will initially be chaired by Cavlec’s State
Manager or nominee. A representative of the Union may at-
tend meetings. A representative of the Electrical Contractors’
Association of WA (ECA) and/or CCI may attend the meet-
ings.

(4) The role of the Committee is to act as a forum for con-
sultation, guidance and advice between Cavlec and its
employees on matters such as monitoring and reviewing:

(a) implementation of this Agreement and its objectives;
(b) determination of benchmarks, best practice and con-

tinuous productivity improvement;
(c) the skills formation programme and ancillary train-

ing;

(d) the productivity improvement programme;
(e) communication between Cavlec and its employees;
(f) fostering a consultative and co-operative environment

and setting and accepting appropriate levels of ac-
countability and responsibility.

(5) The Consultative Committee is a consultative and advi-
sory group and it is recognised by all parties that final and
overall accountability for company performance rests with
Cavlec.

(6) At the expiration of this agreement the Committee shall
disband.

11.—TRAINING
(1) Cavlec acknowledge the changing pace of technol-

ogy in the electrical contracting industry and the need for
employees to understand those changes and have the nec-
essary skill requirements to keep Cavlec at the forefront
of the industry.

(2) The parties to this Agreement recognise that in order
to increase the efficiency, productivity and competitive-
ness of Cavlec, a commitment to training and skill
development is required. Accordingly, the parties commit
themselves to:

(a) developing a more highly skilled and flexible
workforce; and

(b) providing employees with career opportunities
through appropriate training to acquire the additional
skills as required by Cavlec.

(3) It is agreed that a training programme be developed con-
sistent with:

(a) the current and future skill needs of Cavlec;
(b) the size, structure and nature of Cavlec;
(c) the need to develop vocational skills relevant to

Cavlec and the electrical contracting industry.

12.—MEASURES TO ACHIEVE GAINS IN
PRODUCTIVITY, EFFICIENCY AND FLEXIBILITY
(1) Award Matters

It is agreed between the parties that all work performed
for Cavlec will be performed in accordance with this
Agreement and with the Award as varied by this Agree-
ment and, if applicable, in conjunction with other industry
agreements.

(2) Flexibility of Hours, Breaks and RDO’s
(a) It is agreed that employees will be flexible in the

following areas:
(i) where it is agreed between Cavlec and the

majority of affected employee(s) Cavlec may
reschedule ordinary working hours;

(ii) the spread of hours may be altered by agree-
ment between Cavlec and the majority of
employees in the plant or section(s) con-
cerned;

(iii) agreement to reschedule ordinary working
hours and to alter the spread of hours will not
unreasonably be withheld;

(iv) flexibility of rest periods and meal intervals
which may be staggered or otherwise arranged
at a time and in a manner to suit the conven-
ience of Cavlec in conjunction with the
provisions in paragraph (1)(e) and (f) of Clause
11—Hours, of the Award;

(v) flexibility of rostering employees’ days
off.

(b) It is agreed that when Cavlec wish to reschedule
an RDO, Cavlec will endeavour to provide rea-
sonable notice to the employee(s). RDO’s may
be substituted by agreement in accordance with
the Award, which agreement will not unreason-
ably be withheld.

(3) Maintenance of Workplace
All employees are committed to ensure their workplace

is maintained in a clean and safe condition.
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(4) Overtime
(a) Overtime will be worked in accordance with Clause

12—Overtime of the Award. In particular the
employees agree to strictly adhere to sub-paragraphs
(2)(f)(i) and (ii) of Clause 12—Overtime:

“(2)(f)(i) An employer may require any employee
to work reasonable overtime at over-
time rates and such employee shall
work overtime in accordance with such
requirement.

(2)(f)(ii) The union party to this award, or em-
ployee or employees covered by this
award, shall not in any way, whether
directly or indirectly, be a party to or
concerned in any ban, limitation or re-
striction upon the working of overtime
in accordance with the requirements of
this subclause.”

(b) Overtime may be worked on an RDO weekend as
required by Cavlec. Cavlec will endeavour to give
employees who are required to work on an RDO
weekend such prior notice as is reasonable in all the
circumstances.

(c) Cavlec will introduce a roster system to endeavour
to allocate overtime hours in a fair and equitable man-
ner at Cavlec’s discretion, provided that this will not
disadvantage Cavlec in any way.

(d) In conjunction with the roster system Cavlec will se-
lect the employees required to work overtime according
to the needs of Cavlec and the particular project.

(e) When overtime has been scheduled and an employee
has committed himself or herself to work overtime,
such commitment must be honoured. Where an em-
ployee has a valid reason to be absent, in accordance
with Award provisions, the employee is obligated to
advise Cavlec, as soon as possible prior to overtime
commencement of that fact and the reasons there-
fore, so that alternative arrangements may be made.

(5) Place of Start and Finish Work
It is agreed that all employees will be dressed and ready

to start work at their normal start time at the designated
workplace and work will finish at their normal finish time
and place. On construction work the workplace will be
deemed to be the nearest Cavlec compound or smoko shed.

(6) Footwear
It is agreed that employees who have been issued with

safety footwear will have such safety footwear replaced
on a fair wear and tear basis. There will be no automatic
reissue of footwear where an employee is placed on a
new site.

(7) Uniforms and Clothing
(a) It is agreed that employees issued with Cavlec uni-

forms and clothing, in accordance with company
policy as amended from time to time, will wear such
items during all work hours and each employee will
maintain his or her uniform and clothing in a respect-
able condition as approved by Cavlec.

(b) It is agreed that employees who have been issued
with clothing will have such clothing replaced on a
fair wear and tear basis. There will be no automatic
reissue of clothing where an employee is placed on a
new site.

(8) Care of Cavlec Property
(a) It is agreed that employees will treat all property,

plant and equipment owned or hired by Cavlec with
due care and respect to ensure replacement is kept to
a minimum. All property, plant and equipment will
be returned to the designated storage area each day.

(b) A tradesperson or apprentice will replace or pay for
any tools supplied by the company if lost through
his or her negligence.

(c) It is agreed that all employees are committed to re-
ducing the cost of maintenance and minimising theft
and time spent looking for equipment not returned
to its designated storage area.

(9) Company Vehicles
Where an employee is provided the use of a company

vehicle to conduct company business that employee will
ensure that:

(a) the vehicle is kept clean, free of rubbish and washed;
(b) the vehicle’s oil and fuel requirements are regu-

larly checked to maintain the vehicle in a
ready-for-use condition; and

(c) any defects that come to the employee’s at-
tention are reported to Cavlec immediately.

(10) Care of Consumables
It is agreed that all employees are committed to ensure

maximum usage of Cavlec’s materials and consumables
is achieved and will exercise due care and precaution to
prevent wastage. All employees are committed to identi-
fying further ways in which wastage can be reduced.

(11) Quality Management
It is agreed that employees will co-operate fully with

the development and implementation of Cavlec’s quality
management systems and procedures, and will continu-
ally strive to improve the quality of the products and
services supplied by Cavlec. Employees are committed
to reduce rework and complete tasks the first time, and
eliminate the need to return to finish incomplete work.

(12) Daily Labour Reports
It is agreed that employees will take an active role in

the production reporting and production strategy meet-
ings by punctually and correctly filling in Cavlec’s daily
labour reports.

(13) Co-operation Between Employees and Supervisors
(a) It is agreed that employees will assist in the manage-

ment of efficiency and production of sites by advising
the supervisory staff at the earliest available oppor-
tunity if:

(i) it is anticipated that a material shortfall may
occur, and if a shortfall does occur;

(ii) faulty hand tools are on site;
(iii) production is likely to be delayed or is delayed

by other trades;
(iv) work is not being installed in accordance with

the specifications or with SAA Wiring Rules.
(b) Employees will take an active role to ensure that

sufficient quantities and correct types of materials
are available at the job site to maximise time at the
workface.

(c) Employees will take an active role in tool box meet-
ings to eliminate safety hazards.

(14) Use of Expertise and Duties
(a) It is agreed that employees who have undertaken the

appropriate training or obtained the appropriate li-
cence to operate plant and equipment, such as cherry
pickers, boom lifts and hiab trucks, will exercise these
skills or use such licenses when required to by Cavlec.

(b) Employees’ duties will include any work for which
the employee has requisite qualifications required in
connection with the electrical contracting industry.

(c) The parties agree to use their best endeavours to avoid
demarcation disputes.

(15) Qualified Personnel
Cavlec supervisory personnel and foremen may work

on the tools for the purposes of demonstration and tuition
on the job or extreme situations affecting safety on a site.

(16) Rest Period
(a) A rest period of 10 minutes will be allowed in ac-

cordance with the following:
(i) Subject to the provisions of this paragraph, a

rest period of 10 minutes from the time of ceas-
ing to the time of resumption of work will be
allowed each morning.

(ii) The rest period will be counted as time off duty
without deduction of pay and will be arranged
at a time and in a manner to suit the conven-
ience of the employer.
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(iii) Refreshments may be taken by an employee
during the rest period but the period of 10 min-
utes will not be exceeded under any
circumstances.

(iv) An employer who satisfies the Commission
that any employee has breached any condition
expressed or implied in this paragraph may be
exempted from liability to allow the rest pe-
riod.

(b) This arrangement may be altered to suit the conven-
ience of Cavlec.

(c) Smoking is not permitted in Cavlec offices, includ-
ing site offices, toilet facilities, lunchrooms, motor
vehicles and other Cavlec facilities.

(17) Unauthorised Absences
(a) Cavlec will:

(i) arrange an employee’s ordinary hours of work
which will average 38 hours per week; and

(ii) select the method of implementation of the 38
hour week.

(b) An employee agrees to present himself or herself for
duty and remain on duty during the ordinary hours
of work.

(c) Cavlec will be under no obligation to pay for
any hours not worked during those ordinary
hours unless it is an authorised absence in ac-
cordance with:

(i) Award provisions; or
(ii) an instruction from Cavlec that the employee

may leave site without loss of pay.
(18) Safety Disputes

(a) Where a Cavlec employee is affected by a safety dis-
pute an employee will comply with Cavlec’s
instructions to either:

(i) continue work when the area in which the
employee is working is not affected by the
condition giving rise to the dispute; or

(ii) accept a transfer to work in an area of the site
not affected by the condition giving rise to the
dispute; or

(iii) accept a transfer from one site to another site;
or

(iv) leave the site without loss of pay.
(b) An employee who does not comply with Cavlec’s

instructions agrees to forfeit wages for time not
worked.

(19) Inclement Weather (Wet or Hot)
(a) Where a Cavlec employee is affected by inclement

weather an employee agrees to comply with Cavlec’s
instructions to either:

(i) continue work when the area in which the
employee is working is not affected by inclem-
ent weather; or

(ii) accept a transfer to work in an area of the site
not affected by the inclement weather; or

(iii) accept a transfer from one site to another site
not affected by inclement weather; or

(iv) leave the site without loss of pay.
(b) Where Cavlec requires an employee to traverse

open ground Cavlec will provide the employee
with protective clothing. Such clothing will re-
main the property of Cavlec and will be returned
to Cavlec. Employees will take reasonable care
of the clothing and pay the cost of its replace-
ment if lost or damaged due to an employee’s
negligence.

(c) An employee will not be affected by inclement
weather unless by virtue of the weather conditions
it is not reasonable and it is not safe for work to
continue.

(d) An employee who does not comply with Cavlec’s
instructions agrees to forfeit wages for time not
worked.

(20) All Other Disputes
(a) Where a Cavlec employee is affected by any other

dispute an employee agrees to comply with Cavlec’s
instructions to either:

(i) continue work when the area in which the
employee is working is not affected by the con-
dition, situation or grievance giving rise to the
dispute; or

(ii) accept a transfer to work in an area of the site
not affected by the condition, situation or griev-
ance giving rise to the dispute; or

(iii) accept a transfer from one site to another site;
or

(iv) leave the site without loss of pay.
(b) An employee who does not comply with Cavlec’s

instructions agrees to forfeit wages for time not
worked.

(21) Movement of Material
It is agreed that employees will, where reasonably safe

to do so, and in compliance with WorkSafe Western Aus-
tralia’s requirements, load and unload materials, plant and
equipment from delivery vehicles and move such materi-
als, plant and equipment as required without impediment.

(22) New Technology
It is agreed that employees will fully utilise all new

technological advances implemented by Cavlec includ-
ing, but not limited to, technological advances in relation
to materials, methods, plant and equipment.

(23) Work on Ladders
It is agreed that employees will work on ladders where

they are required to do so and such work complies with
the Occupational Safety and Health Act and Regulations.

(24) Client Satisfaction
(a) The employees will take an active role in ensuring

client satisfaction and acknowledge that client rela-
tionships are important to the growth of Cavlec and
its ability to offer continuing employment to its em-
ployees. All employees agree to treat customers with
courtesy and respect and to consider the customers’
interests in their actions.

(b) Cavlec and its employees recognise that a commit-
ment to complete the project work on time and on
budget is essential to the ongoing viability of the
company and the prospects of long term employment
of employees.

(25)Tools
(a) Employees will supply, as a minimum, and maintain

the tools listed or tools comparable to those listed in
the Award. The employee agrees to maintain such
tools in good working order at all times.

(b) Cavlec may from time to time request inspection of
an employee’s tools. If Cavlec are of the opinion that
the employee’s tools are not in good working order,
Cavlec can instruct the employee to replace such
tools. The employee agrees to abide by any Cavlec.
instruction to replace tools.

(26) Commissioning Allowance
A tradesperson will not receive a commissioning allow-

ance for miscellaneous pre-commissioning. A tradesperson
will not receive a commissioning allowance unless that
tradesperson is appointed by Cavlec to the position of a
commissioning tradesperson for a defined period.

(27) Provision of Safety Personnel
In the commercial sector of Cavlec’s operations, Cavlec

will endeavour to provide appropriately trained safety
personnel to attend on site where, as a result of a dispute,
Cavlec’s employees are unable to continue work due to
the absence of appropriately trained safety personnel.

(28) Injured Workers Rehabilitation
Cavlec is actively involved in ensuring any injured em-

ployee is rehabilitated back into the workforce at the first
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reasonable opportunity. To ensure this policy is main-
tained, employees who suffer an injury may be required
to consult a medical practitioner nominated by Cavlec.
This provision will not prevent an employee from con-
sulting and being treated by his or her own personal
medical practitioner in the first instance.

(29) Payment of Wages
Employees will be paid by electronic funds transfer or,

where Cavlec and the employee agree, the employee may
be paid by cash or cheque.

(30) Non Smoking Policy
(a) All company premises, site offices, site amenities

and company vehicles are designated non smoking
areas.

(b) All employees agree to abide by Cavlec’s non smok-
ing policy and not to smoke in all work areas and on
all worksites where there is a no smoking policy in
place. Employees are not to smoke in any non smok-
ing area even during break time.

(c) Employees agree that they will not leave the job in
order to smoke apart from during authorised breaks.

13.—MONITORING OF AGREEMENT
The parties to this Agreement will continually monitor the

development of the Agreement and will review the effect of
this Agreement three months prior to its expiration.

If it is felt by the employees that the interpretation of this
Agreement places them at a disadvantage then the parties will
reconvene to resolve the issue.

14.—WAGES
(1) The following weekly wage rates will apply from the

first full pay period to commence on or after Cavlec, subject
to registration of this Agreement in the Western Australian
Industrial Relations Commission and the successful implemen-
tation of the principles contained within this document.

Beginning of Beginning of Beginning of Beginning of
1st full pay 1st full pay 1st full pay 1st full pay
period to period to period to period to

commence commence commence commence
on or after on or after on or after on of after
...1./..1../96 ..1../.7../96 ..1../..1../97 ..1./..7./97

Electrical Installer $542.43 $562.77 $583.87 $605.77
Electrical Fitter $542.43 $562.77 $583.87 $605.77
Electronics
Tradesperson $636.71 $660.59 $685.36 $711.06

Electrician Special
Class $570.06 $591.44 $613.62 $636.63

Instrument Fitter/
Electrician Grade 2 $578.84 $600.55 $623.07 $646.43

Instrument Fitter/
Electrical Grade 1 $562.51 $583.60 $605.49 $628.20

Linesperson
Grade 1 $542.43 $562.77 $583.87 $605.77

Cable Jointer $542.43 $562.77 $583.87 $605.77
Linesperson
Grade 2 $521.88 $541.45 $561.76 $582.82

Electrical Assistant $459.59 $476.83 $494.71 $513.26
Apprentices
1st Year $211.55 $219.48 $227.71 $236.25
2nd Year $276.64 $287.01 $297.78 $308.94
3rd Year $363.43 $377.06 $391.19 $405.87
4th Year $428.52 $444.59 $461.26 $478.56

(2) Apprentices will be paid wages at the appropriate per-
centage shown in the Award, ie. 39%, 51%, 67%, 79%, of the
Electrical Installer’s rate referred to in subclause 14(1) above.

(3) The above weekly wage rates are paid in lieu of the rate
of wages and safety net adjustment payment pursuant to
subclause 2 of the First Schedule—Wages, of the Award, and
are exclusive of allowances and other special payments pay-
able pursuant to the Award.

Note: These wage rates are based on 15% over 2 years (com-
pounded) at 4 x 3.75% increases.

15.—DATE AND SIGNATURES
FOR AND ON BEHALF OF CAVLEC ELECTRICAL

ENGINEERING SERVICES PTY LTD
S. Cavilli (Signed) (Signed)
................................................... ...........................................................

SIGNED WITNESSED
Managing Director
......................................................

TITLE
11.03.97
......................................................

DATE
THE COMMON SEAL OF THE COMMUNICATIONS,

ELECTRICAL, ELECTRONICS, ENERGY, INFORMA-
TION, POSTAL, PLUMBING AND ALLIED WORKERS’
UNION OF AUSTRALIA, ENGINEERING AND ELECTRI-
CAL DIVISION, WA BRANCH was hereto affixed in the
presence of:

P. Carter W. Game (Signed)
................................ ......................................................

SIGNED   WITNESSED
Organiser
................................. Affix Seal

TITLE COMMON SEAL
18.3.97
.....................................................

DATE

CEREBRAL PALSY ASSOCIATION OF WESTERN
AUSTRALIA LTD EMPLOYEES WAGE

AGREEMENT
No. AG 10 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Disabled Workers’ Union of Western Australia

and

Cerebral Palsy Association of Western Australia Ltd

No. AG 10 of 1997.

COMMISSIONER C.B. PARKS.

8 April 1997.

Order.

REGISTRATION OF AN INDUSTRIAL AGREEMENT
No. AG 10 OF 1997.

HAVING heard Mr G. Hocking (of Counsel) on behalf of the
first named party and Mr P.G. Robertson on behalf of the sec-
ond named party; and

WHEREAS an agreement has been presented to the Com-
mission for registration as an Industrial Agreement; and

WHEREAS the Commission is satisfied that the aforemen-
tioned agreement complies with s.41A, s.49A and s.49B of
the Industrial Relations Act, 1979;

NOW THEREFORE the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979,
hereby orders:

THAT the agreement titled the Cerebral Palsy Associa-
tion of Western Australia Ltd Employees Wage
Agreement, filed in the Commission on 20 January 1997
and as subsequently amended by the parties, signed by
me for identification, be and is hereby registered as an
Industrial Agreement.

(Sgd.) C.B. PARKS,
[L.S.] Commissioner.
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AGREEMENT

1.—TITLE
This Agreement shall be known as THE CEREBRAL

PALSY ASSOCIATION OF WESTERN AUSTRALIA LTD
Employees Wage Agreement.

2.—SCOPE
This Agreement applies to persons with disabilities who are

eligible for receipt of the Disability Support Pension and mem-
bership to the Disabled Workers Union of Western Australia
(“the Union”), and who are employed by The Cerebral Palsy
Association of Western Australia Ltd (“the employer”) at any
of the employer’s premises.

3.—TERM
This Agreement shall be for a term of 3 years from the date

hereof.

4.—WAGES
(1) An employee covered by this Agreement who works full

time shall be paid in accordance with the minimum rates set
out in Clause 5.

(2) The hourly rate for employees who work part time shall
be calculated by dividing the appropriate weekly rate by 38.

(3) The rate of wage paid to an employee shall be in accord-
ance with the appropriate wage level set out in Clause 5 as
determined through performance appraisals administered by
the employer.

(4) In consideration of the wage level to be applied the em-
ployer shall conduct a performance appraisal on every
applicant/employee. The following appraisal schedule shall,
as far as practicable, be followed:

(a) Within a period of not more than 12 weeks from com-
mencement a wage assessment appraisal shall be
carried out to determine the appropriate rate of pay.

(b) Upon successful completion of a 3 month probation-
ary period from commencement the applicant shall
have their ongoing employment contract confirmed.

(c) An appraisal shall be conducted 12 months follow-
ing commencement.

(d) Thereafter an appraisal shall be conducted at least
once each year within 4 weeks of the anniversary of
the commencement.

(5) Nothing in this Agreement shall prevent the employer
from offering increments between or above wage levels or to
facilitate movement between or above wage levels in reward
of performance.

(6) Notwithstanding this Agreement, where an employee’s
performance no longer meets the relevant wage criteria,
whether as a result of significant deterioration in relation to
the employee’s disability or other cause(s), the employer shall
be entitled to adjust the wage level in accordance with ap-
praisal criteria following advice and discussion with the
employee and the Union.

(7) In the event that an employee is dissatisfied with their
wage determination, the employee may seek a review of the
wage level.

(a) Such wage level review shall occur through the timely
application of the employer’s grievance procedures.

(b) In the event that the employee remains dissatisfied
with their wage determination following the com-
pletion of the grievance procedure, the Union, at the
request of the employee, may advocate on the em-
ployee’s behalf to effect a resolution. In this respect,
the Union shall be entitled to access to the employ-
ee’s performance appraisal documentation.

(8) The parties to this Agreement acknowledge that the em-
ployer is a service provider seeking to meet the individual needs
of employees subject to this Award through a “Service Em-
ployment Model”* and that such a model of service provision
is contrary to a “Commercial Model of Employment”**. In
consequence, it is recognised that “wages” paid will reflect
the societal goals, inefficiencies and earnings of the service
model rather than those of a “commercial model”. Further, it
is not the purpose of this Agreement to promote one position
or employee at the expense of others.

5.—RATES OF WAGE
(1) The minimum rates of full time wages payable to em-

ployees covered by this Agreement shall be:

Level Wage Rate
Employee—Wage Level 1 $57.00/week ($1.50/hour)
Employee—Wage Level 2 $60.80/week ($1.60/hour)
Employee—Wage Level 3 $64.60/week ($1.70/hour)
Employee—Wage Level 4 $74.10/week ($1.95/hour)
Employee—Wage Level 5 $83.60/week ($2.20/hour)

(a) This rates will be reviewed annually by the employer
unless otherwise agreed by the employer and the
Union.

(b) For the purpose of review, the Consumer Price In-
dex (CPI) for Perth and Western Australia will be
taken as a guide together with any other factors agreed
by the parties.

(c) Such review is to be completed by 31 March each
year for implementation on the first day of the first
pay period commencing after I July of the same year.

(2) Where an employee, upon registration of this Agreement,
is in receipt of an existing wage in excess of the relevant as-
sessed wage level, such existing wage shall be maintained until
such time as the relevant wage level reaches the actual rate
paid, or the next higher wage level is achieved through ap-
praisal. Nothing in this Clause however shall preclude the
application of Clause se 6 in proper circumstances.

* “Service Employment Model”—Refers to a model
of employment which is based on the employment
goals and training needs of employees. Work is cre-
ated for individuals and the commercial
considerations of such work are secondary to the
needs and employment of those persons subject to
the Agreement. As this model is not based primarily
on commercial consideration and decision making,
earnings are restricted accordingly.

** “Commercial Model of Employment”—Refers to
employment in commercial enterprises where the pri-
mary focus is on meeting the needs of the enterprise
and the availability of jobs and the provision of train-
ing and support is in keeping with employer
requirements relative to the profitability of the en-
terprise. The labourforce, and training of the
labourforce, is a factor of production not the primary
objective of the enterprise.

6.—DISPUTE SETTLEMENT PROCEDURES
Where a dispute concerning the operation of this agreement

arises, the following steps shall be taken:

(1) Step 1
As soon as practicable after the issue or claim has
arisen, it shall be considered jointly by the appropri-
ate supervisor, the employee or employees concerned
and where the employee(s) so requests(s), the Union
workplace representative.

(2) Step 2
If the dispute is not resolved the issue or claim shall
be considered jointly by the appropriate senior rep-
resentative of the employer, the employee or
employees concerned and where the employee(s) so
request(s), the Union workplace representative who
shall attempt to settle the dispute.

(3) Step 3
If the dispute is not resolved the issue or claim shall
be considered jointly by the employer, the employee
or the employees concerned and where the
employee(s) so request(s), an official of the Union
who shall attempt to settle the dispute.

(4) Step 4
If the dispute is not resolved it may then be referred
to the Western Australian Industrial Relations Com-
mission for assistance in resolving the dispute.
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7.—NUMBER OF EMPLOYEES BOUND
The parties estimate that 50 employees will be bound by

this agreement.
Signed in PERTH of this      day of        1997
The Common Seal of
The Cerebral Palsy Association of Western Australia Ltd
was hereunto affixed by authority of the Board of Manage-

ment in the presence of:
common seal affixed

(signed by Rosalie M Taylor)
Director
(signed by Ruth Shean)
Secretary
Signed on behalf of
DISABLED WORKERS UNION OF WA
(signed by R A Hughes)
President
(signed by G Cassidy)
Secretary

CITY OF WANNEROO FLEET MAINTENANCE
UNIT CONSENT AGREEMENT 1996

No. AG 90 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

City of Wanneroo

and

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch.

No. AG 90 of 1997.

1 May 1997.

Order.
HAVING heard Mr D.M. Jones as agent for the Applicant and
Mr G.C. Sturman as agent for the Respondent and by consent,
the Commission, pursuant to the powers conferred upon it
under the Industrial Relations Act, 1979, hereby orders—

That the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 3rd day of April, 1997 entitled the City of
Wanneroo Fleet Maintenance Unit Consent Agreement
1996 and subsequently amended on the 1st day of May,
1997, be registered as an industrial agreement.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the City of Wanneroo

Fleet Maintenance Unit Consent Agreement 1996.

2.—ARRANGEMENT
2.1. Title
2.2. Arrangement
2.3. Parties Bound
2.4. Operative Date and Renewal of Agreement
2.5. No Extra Claims
2.6. Hours of Work
2.7. Relationship to Parent Award
2.8. Aims of Agreement
2.9. Performance Standards and Measurements

2.10. Training

2.11. Consultative Committee
2.12. Occupational Health, Safety and Welfare
2.13. Settlement of Disputes
2.14. Work Practices for Productivity Improvements
2.15. State Standards
2.16. Wages.
2.17. Member Absence
2.18. Enterprise Model
2.19. Notification of Pending Change
2.20. Membership on the Contract Tendering Committee
2.21. Competitive Tendering
2.22. Family Leave

Signatories to Agreement.

3.—PARTIES BOUND
3.1. This Agreement shall apply to and be binding upon the

employer, the City of Wanneroo, the Automotive, Food, Met-
als, Engineering, Printing and Kindred Industries Union of
Workers,—Western Australian Branch and approximately
twenty (20) employees engaged in the Fleet Maintenance Unit
of the City of Wanneroo who are, or eligible tobe, members
of the Union named herein.

4.—OPERATIVE DATE AND RENEWAL OF
AGREEMENT

4.1. This Agreement shall take effect from the beginning of
the first pay period to commence on or after 1 November 1996
with registration by the Western Australian Industrial Rela-
tions Commission following adoption by the City of Wanneroo
and remain in force until 31 October 1998, or until replaced
by another agreement.

4.2. It is agreed that six months before its expiry, prior to
any initiatives being taken to replace this Agreement, discus-
sions will commence between the parties to determine an
appropriate course of action with respect to its renewal.

5.—NO EXTRA CLAIMS
5.1. The parties agree that they will not pursue any extra

claims for the duration of this Agreement.
5.2. The terms of this Agreement will not be used to progress

or obtain similar arrangements or benefits in any other enter-
prise.

6.—HOURS OF WORK
6.1. Start time can be varied at short notice to accommodate

equipment availability problems and special situations.
6.1.1. The parties agree that an increase in productivity and

a decrease in costs will be achieved by new shift
arrangements whereby the operating hours of the
Workshops are extended to range from 6.00 a.m. to
10.00 p.m., Monday to Friday inclusive. A shift al-
lowance will be paid for those shifts outside the Metal
Trades (General) Award No. 13 of 1965, normal
spread of hours (6am to 6pm). Work staff involved
in continuous rotating shifts will have their wages
aggregated.

6.1.2. A lunch break of 30 minutes will be taken in line
with the shift roster.

6.1.3. The parties acknowledge that a significant reduction
in overtime will achieve an increase in productivity
for the Workshops.

6.1.4. Such reduction will be achieved through improved
Control and reporting systems, in addition to a
three shift work roster supported by a commit-
ment that work will be completed during ordinary
hours.

6.2. Three-Shift System: With the opening of the new work-
shop it is envisaged that operational requirement will
necessitate a shift system principally in respect to Waste Man-
agement vehicle repair and maintenance.

6.2.1. On Monday to Friday inclusive, work shall be car-
ried out in respect to Shift 1 and 2 as follows—
Shift 1 6.00 a.m. to 3.00 p.m. 8.5 hours
Shift 2 8.30 a.m. to 5.30 p.m. 8.5 hours
Shift 3 will be determined by operational require-
ments typical of the following example—
Shift 3 1.30 p.m. to 10.00 p.m. 8.5 hours
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6.3. Rostered Day Off—
6.3.1. To enable employees to have a rostered day off, a

nine day fortnight shift must be worked.
6.3.2. Changes to this procedure must have the approval of

the Workshop Supervisor.
6.3.3. The rostered day off will be taken on a rolling basis

and will be to a maximum of two persons per day
inclusive of apprentices.

6.3.4. Rostered days off will be taken only on shifts be-
tween 6.00am and 5.30pm. Staff involved in working
the 1.30pm to 10.00pm shift throughout a full two
week period will be permitted to carry the rostered
day into the next pay period.

7.—RELATIONSHIP TO PARENT AWARD
7.1. This Agreement shall be read and interpreted wholly in

conjunction with the Metal Trades (General) Award No. 13 of
1965 for employees covered by the Award.

7.2. Where there is any inconsistency between this Agree-
ment and the parent Award, this Agreement shall prevail to the
extent of such inconsistency.

8.—AIMS OF AGREEMENT
8.1. The aims of the Agreement are to provide for the intro-

duction of new work practices which include the following
provisions.

8.1.1. The implementation and maintenance of a new
workplace culture through co-operation and change
to promote a more harmonious and productive work-
ing environment, ensuring that vehicles, plant and
equipment are available to operational sections when
necessary.

8.1.2. The implementation of workplace policies by the in-
troduction of more flexible working arrangements
to improve efficiency, productivity and job satisfac-
tion, as well as enhancing the objectives of the City
of Wanneroo.

8.2. The parties are committed to achieving continued pro-
ductivity improvement.

8.3. Upon signing this Agreement, the parties agree to con-
tinue negotiations in good faith and to determine methods of
further improving productivity whilst maintaining a safe work-
ing environment within the Workshops.

9.—PERFORMANCE STANDARDS AND
MEASUREMENTS

9.1. It is recognised by the parties that the following
practices will assist in the achievement of productivity
gains.

9.1.1. The parties agree to commit themselves to active
participation in the training and development re-
quired to implement the Quality Assurance
Programme.

9.1.2. Certification will be ISO9002 by Standards of Aus-
tralia, details of which will advised as soon as they
become available.

9.2. The following performance measures will be regularly
monitored and reported on—

9.2.1. Feedback on production efficiency from Workshop
Clients (customer satisfaction).

9.2.2. Errors regarding work rate.
9.2.3. Total output as compared to previous periods.
9.2.4. Reduced absenteeism and other lost time.
9.2.5. Turnaround time for vehicle service.
9.2.6. Idle time allocation.
9.2.7. Increased team work and flexibility.
9.2.8. Safety performance—reduction in lost time injuries.
9.2.9. Other productivity measures as determined in con-

junction with the Consultative Committee.
9.3. Methods will be reviewed to introduce greater flexibil-

ity into existing shift arrangements—e.g. flexibility of meal
breaks without penalty to the City.

9.4. At all times emphasis will be placed on the quality, pro-
ductivity and efficiency of work output.

10.—TRAINING
Following proper consultation within the first twelve (12)

months of the agreement, the employer will develop a training
policy and programme consistent with the needs of the Coun-
cil and the employee.

10.1. NOTE: Policy should also include “on the job train-
ing.”

10.2. Any costs associated with standard fees for prescribed
courses and text books incurred in connection with the under-
taking of training approved by the employer, shall be paid by
the employer.

10.3. Travel costs incurred by an employee undertaking train-
ing in accordance with this Clause which exceed those normally
incurred in travelling to and from work, shall be reimbursed
by Council.

10.4. Each employee must undertake a minimum of 36 hours
structured training per year as a requirement of the introduc-
tion of the newly created classification structure for progression
from class C10 to C5. In terms of the Metal Trades Award
each 36 hour structured training is considered representative
of the C10+5%+10% etc. per each year leading to C5.

10.5. In recognition of the long term benefits to Council and
the employee, Council encourages all employees to attain a
functional level of literacy. Council will assist employees un-
dertaking literacy programmes in their own time.

10.6. If so instructed by the Workshop Supervisor, Fleet
Maintenance Unit staff will give basic training to Driver/Op-
erators on the identification of basic mechanical problems and
minor operational adjustments.

11.—CONSULTATIVE COMMITTEE
11.1. A Consultative Committee, comprising two representa-

tives of the City of Wanneroo and two elected representatives
from the Fleet Maintenance Unit

11.2. Employee representatives shall be elected for a period
of two years, or for the remaining time of the Agreement.

11.3. Where a vacancy occurs for an employee representa-
tive, and election shall be called to fill the vacancy for the
remainder of this Agreement.

11.4. The Consultative Committee and the employees agree
to continue working towards the intentions and objectives of
this Agreement.

11.5. Renegotiation of the Agreement will commence six
(6) months before its actual expiry date.

11.6. The Consultative Committee will meet on a quarterly
basis, or whenever necessary if so required.

12.—OCCUPATIONAL HEALTH, SAFETY AND
WELFARE

12.1. All workers agree to comply with Council’s Occu-
pational Health and Safety Standards. Introduction of UV
radiation protection clothing shall be implemented in con-
sultation with the Safety Representative and the Fleet
Maintenance Consultative Committee to address such is-
sues as heat stress.

12.2. The Western Australian Occupational Health, Safety
and Welfare Act 1984, as amended from time to time, shall
apply without limitation.

13.—SETTLEMENT OF DISPUTES
13.1. Union meetings when approved by the Chief Execu-

tive Officer may extend up to one hour of paid work time.
When combined meetings are planned with other workers, the
meeting will be at 3 pm (unless otherwise authorised by the
CEO) and the Fleet Maintenance Unit can commence duty
that day at 6am, for all staff on shift 2 start times. Shift 1 and
3 shall remain unchanged.

13.2. Any grievance, complaint, claim, or any matter likely
to result in a dispute between Management and Fleet Mainte-
nance Unit employees, shall be settled in accordance with the
procedures set out herein.

13.3. Where the matter has been raised by the employee, or
a group of employees, the following steps shall be observed.

13.4. The employee/s concerned shall discuss the matter with
the immediate Supervisor, in the presence of the Shop Stew-
ard if so required.
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13.5. If the matter cannot be resolved at this level, the Su-
pervisor shall refer the matter to the Manager Infrastructure,
Fleet and Building Maintenance or a nominated representa-
tive.

13.6. Manager Infrastructure, Fleet and Building Mainte-
nance or nominated representative shall, if unable to resolve
the matter within two days of it being so referred, shall refer
the matter to the Director of Technical Services for resolution
and the employees shall be advised accordingly.

13.7. Unless the parties agree to a longer period, the proce-
dure outlined in this sub clause shall be undertaken in three
working days or less.

13.8. While the foregoing procedures are being carried out,
the Union and its members will ensure that work continues
normally.

13.9. If the matter remains unresolved after compliance with
the provisions contained herein, the employees or the Shop
Steward shall notify the Union Secretary of the Western
Australian Branch, or a nominee, in order to have an opportu-
nity of discussing the matter with the Manager Human
Resources, or a nominated representative.

13.10. If the matter is not resolved at this stage, the parties
shall then jointly or individually refer the matter to the West-
ern Australian Industrial Relations Commission for resolution.

13.11. At any time when the seriousness of the grievance
dictates both parties reserve the right to refer the matter im-
mediately to the Industrial Relations Commission for
resolution.

14.—WORK PRACTICES FOR PRODUCTIVITY
IMPROVEMENTS

14.1. The parties agree that long term productivity improve-
ments are essential to achieve mutual objectives. Productivity
itself must be assessed in the context of customer service, serv-
ice delivery, a reduction in absenteeism and the establishment
of best practice bench marking for each of the major functions
carried out by the operational terms.

14.2. Bench marking (Productivity and Efficiency) groups
will be established in order to examine measures for improv-
ing the productivity and efficiency of the relevant workplace.
These groups will comprise elected representatives from the
different sections of the operational areas and others as re-
quired, and the respective supervisors.

The Bench marking (Productivity and Efficiency) groups
will be involved in—
14.2.1. Joint development of performance indicators for work

groups. These performance indicators will include,
but are not limited to, measures of quality, scrap,
reliability, rework, over budget costs, safety, absen-
teeism, labour turnover, customer service, output,
downtime, etc as well as any other relevant indica-
tors deemed appropriate by the groups.

14.2.2. Determining benchmarks to be targeted in perform-
ance improvement programmes.

14.2.3. Reviewing best practices that exist externally to
the organisation with a view to implementing
these practices within the workplace where ap-
propriate.

14.2.4. The parties to this Agreement will meet every four
(4) months to review the progress reports prepared
by the Bench marking Groups. In addition, if special
circumstances arise, a meeting may be called by any
party to this Agreement.

14.3. The parties agree to strict adherence of the following
practices after their introduction.
14.3.1. There shall not be any restrictions or demarcation

while Fleet Maintenance Unit staff carry out me-
chanical trades assistance duties.

14.3.2. Management may use casual or part-time employ-
ees whenever it is deemed necessary and the
Consultative Committee will be advised of such de-
cision.

14.4. Annual leave rosters will be designed to ensure con-
tinuous and effective operation is maintained and all
applications for leave shall be approved by the Workshop Su-
pervisor.

14.5. All staff shall be committed to the concept of “Cus-
tomer Service” and this will be supported by staff training
programmes.
14.5.1. The confirmation by the City of Wanneroo and its

employees to the principle of service to its residents
and ratepayers and to remunerate the employees for
the increased productivity that will flow from their
commitment to service.

14.5.2. Each employee will undertake a minimum of one
training programme on customer service dealing with
relationships within the work groups and external
relationships (customers, ratepayers, members of the
public).

14.6. Notice of any change to rosters must be given 48 hours
prior to commencement of a shift, unless otherwise agreed by
the parties concerned. Unless due to unforeseen circumstances
any requirement for overtime working will be arranged no later
than stop of work on the previous day.

14.7. The title of leading hand will no longer apply and those
duties normally undertaken by this position absorbed into the
newly formed classification structure.

14.8. The Workshops will be manned during all rest or meal
breaks by mechanical tradespersons and this will be achieved
by staggering rest and meal breaks.

14.9. Fleet Maintenance Unit staff are committed to multi-
skilling support training programmes to ensure flexibility in
the Workshop.

14.10. All staff agree to and support the fact that Manage-
ment has the right to manage in the best interest of the City’s
operations—e.g. staff must follow rules, instructions, policies
and procedures.

14.11. Fleet Maintenance Unit staff will be committed to
the establishment of a Quality Assurance Programme to
ISO9002.

14.12. Fleet Maintenance Unit staff agree to complete ur-
gent tasks at the end of shifts if so required, to ensure the
readiness of service vehicles for commencement of the next
days operation.

14.13. The Fleet Maintenance Unit staff understand and agree
that when a vacancy arises management will review the posi-
tion and replacement need not be automatic.

15.—STATE STANDARDS
15.1. This Agreement shall not operate to cause any em-

ployee to suffer a reduction in ordinary time earnings, or to
depart from standards of the Western Australian Industrial
Relations Commission with regard to hours of work, annual
leave with pay or long service leave with pay.

16.—WAGES
16.1. The rates prescribed hereunder are Productivity and

Performance based as per the provisions of Clause 9 hereof
and include all allowances and penalty rates, with the excep-
tion of overtime.

16.2. Mechanical Trades—In accordance with the Metals &
Engineering Workers’ Union Western Australian Branch award
structure

The wage payments stated below include service pay, tool
allowance and 17.5% leave loading.
WAGE EFFECTIVE 5% EFFECTIVE 5% EFFECTIVE
GROUP 1 NOVEMBER 1996 JANUARY 1997 JANUARY 1998
LEVEL C10 507.18 532.54 559.17
LEVEL C9 519.42 545.39 572.06
LEVEL C8 541.56 568.64 597.07
LEVEL C7 563.80 591.99 621.59
LEVEL C6 608.17 630.18 661.69
LEVEL C5 630.41 661.93 695.03

17.—MEMBER ABSENCE
17.1. In keeping with the formation of self managing semi-

autonomous work groups, any employee who finds that he/
she will be absent for work shall notify his/her Supervisor as
soon as possible, preferably before the commencement of work.
Employees shall be entitled to an aggregate of 4 days sick
leave each year without needing to produce a medical certifi-
cate and thereafter will be required to produce a medical
certificate indicating the reason for the absence.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 116177 W.A.I.G.

17.2. It is noted that the employees currently average 7.08
days’ sick leave per year and it is agreed that the team will aim
for an average of five (5) days’ sick leave per year.

17.3. In genuine circumstances, where the City has had
no contact with the employee, i.e. the employee is too ill
to notify of his/her absence by the second hour of opera-
tions, the Supervisor may call upon the employee’s home
to ascertain the reason for the absence and where neces-
sary, offer assistance.

18.—ENTERPRISE MODEL
18.1. Following (acceptance, validation or endorsement) of

the I R Commission, all employees covered by this agreement
will receive a 5% per week salary increase followed by and
subject to the conditions stated in Clause 9.1 to 9.4, a further
5% per week salary increase 12 months later.

18.2. In addition leave loading of 17.5% corresponding to
the tiered step progression will also be annualised and absorbed
in the fortnightly pay period.

19.—NOTIFICATION OF PENDING CHANGE
19.1. Given recent State and Federal Government statements

of the need for Local Government authorities to implement
competitive tendering the City of Wanneroo seeks to secure
long term employment for all employees by undertaking bench
marking, quality assurance and other efficiency and work prac-
tice measures to maintain a competitive service. The workforce
will be involved in the costing and preparation of any tender-
ing documentation.

20.—MEMBERSHIP ON THE CONTRACT TENDERING
COMMITTEE

20.1. Parties at the City of Wanneroo recognise the need to
provide city residents and service users with the most relevant
and cost effective services available.

20.2. The Workplace representative will be required to have
input into the appropriateness of the contract, the costings, the
content of the contract and the final acceptance.

20.3. Where practicable, committee members will attend
briefing sessions on contract tendering procedures and out-
comes.

20.4. Management will continue to develop staff strategies
and training programmes to ensure Council’s own competi-
tiveness in an open market place.

21.—COMPETITIVE TENDERING
21.1. In response to current Local Government policies

and Federal Government funding cutback the parties rec-
ognise that competitive tendering is an increasingly
prominent feature of Strategic Local Government Man-
agement. The parties acknowledge that competitive
tendering will affect the way in which services are deliv-
ered to the community.

21.2. In order to maintain security of tenure the parties agree
that work practices machinery and training must reflect com-
munity and private enterprise standards capable of allowing
successful competitive “in house” tendering.

21.3. The Fleet Maintenance Unit will begin to actively par-
ticipate in the competitive tendering process by developing
strategies in staff development and best practices that will
underpin the competitiveness in an open marketplace of Coun-
cil’s workforce to provide the most efficient and effective
services to the ratepayers.

22.—FAMILY LEAVE
22.1. Use of Sick Leave—
22.2. An employee with responsibilities in relation to either

members of their immediate family or members of their house-
hold who need their care and support shall be entitled to use
up to 38 hours (5 days) per year of their accrued sick leave
entitlement, for absences to provide care and support for such
persons when they are ill.

22.3. The employee shall, if required, establish by produc-
tion of a medical certificate or statutory declaration, the illness
of the person concerned.

22.4. The entitlement to use sick leave in accordance with
this sub clause is subject to—

The employee being responsible for the care of the person
concerned; and

the person concerned being either—
a member of the employee’s immediate family; or
a member of the employee’s household.

22.5. The term “immediate family” includes—
A spouse (including a former spouse, a de facto spouse
and a former de facto spouse) of the employee. A de facto
spouse, in relation to a person, means a person of the
opposite sex to the first mentioned person who lives with
the first mentioned person as a husband or wife or that
person on a bona fide domestic basis although not legally
married to that person; and
A child or an adult child (including an adopted child, a
step child or an ex nuptial child,) parent grandparent,
grandchild or sibling of the employee or spouse of the
employee.

22.6. The employee shall, wherever practicable, give the
employer notice prior to the absence of the intention to take
leave, the name of the person requiring care and their relation-
ship to the employee, the reasons for taking such leave and
estimated length of absence. If it is not practicable for the
employee to give prior notice of absence, the employee shall
notify the employer by telephone of such absence at the first
opportunity on the day of absence.

Unpaid Leave for Family Purpose
An employee may elect, with the consent of the employer,
to take unpaid leave for the purpose of providing care to
a family member who is ill.

Annual Leave
Notwithstanding the provision of this clause, an employee
may elect, with the consent of the employer, to take an-
nual leave in single day periods not exceeding five days
in any calendar year at a time or times agreed to between
them.
Access to annual leave, as prescribed in paragraph (c)(1)
above, shall be exclusive of any shutdown period pro-
vided for elsewhere under this award.

Make-up Time—
An employee may elect, with the consent of their em-
ployer, to work “make-up time”, under which the
employee takes time off ordinary hours, and works those
hours at a later time, during the spread of ordinary hours
provided in the Award.

SIGNATORIES TO AGREEMENT
Signed for and on behalf of
the City of Wanneroo

L. De LaHunty (signed)
12.../3..../97.

Signed for and on behalf of
the Automotive, Food, Metals, Engineering
Printing and Kindred Industries Union of
Workers’ Western Australian Branch

John Ferguson (signed)
18...../3..../97.

COMMON SEAL
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ELTIN BODDINGTON GOLD MINE
AGREEMENT 1997
No. AG 74 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Eltin Surface Mining Pty Ltd

and

The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers.

No. AG 74 of 1997.

Eltin Boddington Gold Mine Agreement 1997.

22 April 1997.

Order.
HAVING heard Mr R. Gifford on behalf of the Applicant and
Mr M. Lourey on behalf of the Respondent and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders:

THAT the Eltin Boddington Gold Mine Agreement 1997
filed in the Commission on the 17th day of March 1997
and as subsequently amended by the parties be registered
effective from 18th day of April 1997.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement will be known as the Eltin Boddington Gold

Mine Agreement 1997.

2.—ARRANGEMENT
1 Title
2. Arrangement
3. Incidence and Parties Bound
4. Term of Agreement
5. Relationship to Parent Award
6. Object of Agreement
7. Principles of Agreement
8. Mine Committee
9. Shift work

10. Inclement Weather and Machinery Breakdown
11. Camp Board and Lodging
12. Accrued Sick Leave
13. Leisure Days
14. Employee Relations Matters
15. Payment
16. Wage rates
17. Review of Wage Rates
18. Classification Definitions
19. Supersession
20. Signatories to Agreement

Appendix A (Shift Roster)

3.—INCIDENCE AND PARTIES BOUND
This Agreement will apply to and be binding on Eltin Sur-

face Mining Pty Ltd (the Company), the Australian Workers
Union, Western Australian Branch, Industrial Union of Work-
ers (the AWU) and the 100 persons who are employed by the
Company at its Boddington Gold Mine open pit operations
and who perform the work specified by this Agreement.

4.—TERM OF AGREEMENT
This Agreement will take effect on 18 April 1997 and will

remain in force until 30 June 1998, or until the Company’s
operations cease at the Boddington Gold Mine, whichever is
the sooner.

5.—RELATIONSHIP TO PARENT AWARD
This Agreement will be read in conjunction with the AWU

Gold (Mining and Processing) Award 1993 (the Award) and
where there is inconsistency between this Agreement and the
Award, the provisions of this Agreement will prevail.

6.—OBJECT OF AGREEMENT
The object of this Agreement is to continually build

workplace arrangements that enhance the efficiency of the
Company’s open pit mining operations at the Boddington Gold
Mine.

To this end the parties agree on the need to:
(a) develop and maintain the most co-operative and har-

monious working relationships possible;
(b) develop and maintain an environment that fosters a

commitment to and common identity with the busi-
ness and its performance;

(c) develop and maintain team structures that motivate
and empower employees to achieve maximum con-
trol of the work processes; and

(d) maintain a workplace that ensures the health, safety
and welfare of employees and the environment.

7.—PRINCIPLES OF AGREEMENT
The following principles will govern the relationship be-

tween the parties in managing the application of this
Agreement.

(a) The parties acknowledge and accept the structures,
responsibilities and accountabilities of each other.

(b) Honesty, mutual respect and a businesslike attitude
will prevail at all times.

(c) There will be opportunity for participation by em-
ployees, through the appropriate structures, in all
matters which affect them.

8.—MINE COMMITTEE
A Mine Committee representative of the parties bound will

be formed to oversee the application of this Agreement. The
parties are committed to the sharing of all relevant informa-
tion required by the Committee to ensure its maximum
effectiveness.

9.—SHIFT WORK
The hours of work for shift workers will be either 10, 11 or

12 hours per shift as dictated by operational requirements and
will be in accordance with the roster set out in Appendix A of
this Agreement.

Shift start times will be 6am and 6pm respectively for day
shift and night shift, or any other times that may be agreed
between the parties from time to time.

Shift workers will be allowed 30 minutes for crib which
will be counted as time worked and will be as nearly as prac-
ticable to the middle of the shift, but dependent upon the
operational requirements from day to day. There will be addi-
tional breaks counted as time worked totalling 30 minutes in a
24 hour period to be taken in no more than 3 lots. The Mine
Committee will allocate the appropriate breaks to day shift
and night shift.

Where shifts meet back to back, employees will be at the
muster area 10 minutes prior to the designated shift start time
in order to effect a running changeover of personnel at the
working machinery (hot seat change). Hot seat changes must
be completed with the offgoing shift returned to the muster
area no later than 10 minutes after the designated shift finish
time. Where shift changes are enacted in accordance with this
provision, no additional payment will apply. In cases where
offgoing shift personnel are returned to the muster area later
than 10 minutes after the designated shift finish time, over-
time rates will apply from the hour.

Employees may swap shifts to meet personal needs and where
these arrangements are agreed in writing by the respective
employees and authorised by supervision, the Company will
transfer payment between employees as appropriate.

10.—INCLEMENT WEATHER AND MACHINERY
BREAKDOWN

In cases where work is disrupted due to inclement weather
or machinery breakdown, the Company will endeavour to pro-
vide alternate work within the employees competence. Where
this is not possible, individual employees may agree with the
Company to take unpaid time off, provided that an employee
who elects to remain at the workplace will not have pay de-
ducted for the rostered hours of the day or shift.
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11.—CAMP BOARD AND LODGING
Camp board and lodging charges will be reimbursed to em-

ployees following 12 months continuous service with the
Company and at 12 monthly intervals thereafter. Pro-rata re-
imbursement will be made to employees terminating after 12
months service.

12.—ACCRUED SICK LEAVE
Employees whose employment terminates with the Com-

pany will have all unused accumulated sick leave paid out at
the rate of pay applicable at the termination date.

13.—LEISURE DAYS
Clause 13 (Leisure Days) of the Award will not apply to

employees of the Company who are bound by this Agreement.

14.—EMPLOYEE RELATIONS MATTERS
(a) Grievance Procedure
The parties are committed to the satisfactory and timely reso-

lution of issues by those most directly involved, having regard
to the object and principles of this Agreement.

An issue includes any question, dispute or difficulty arising
out of this agreement.

Any issue will, in the first instance, be raised by an
employee(s) with the most appropriate Company representa-
tive. If requested, assistance will be provided by the relevant
AWU or Company structure as appropriate.

Should the issue remain unresolved following involvement
of an official of the AWU and the appropriate Company in-
dustrial relations representative and within a sensible time
frame, it will be referred to the Western Australian Industrial
Relations Commission.

During this resolution process, work will continue normally
and the status quo will prevail.

(b) Shop Stewards
Accredited AWU Shop Stewards will be afforded reason-

able time without loss of pay to attend to site related industrial
matters.

(c) Shop Steward Training
Accredited AWU Shop Stewards will be granted up to 3

days paid leave per year to attend training courses nominated
by the AWU. The granting of such leave will be subject to
operational requirements, but will not be unreasonably with-
held.

15.—PAYMENT
Employees will be paid fortnightly by electronic transfer

directly into an account at a recognised financial institution
nominated by the employee.

16.—WAGE RATES
(a) These weekly rates will apply to employees bound by

this Agreement and are in lieu of those prescribed by Clause
16(2)(a), 16(2)(c), 16(3) and 17(l) of the Award.

Mine Employee 498.40 per week (12.46 per hour)
Grade 1
Mine Employee 543.60 per week (13.59 per hour)
Grade 2
Mine Employee 554.80 per week (13.87 per hour)
Grade 3
Mine Employee 570.40 per week (14.26 per hour)
Grade 4
Mine Employee 617.20 per week (15.43 per hour)
Grade 5
The rates have been calculated by increasing the equivalent

former weekly rate by 6% and, having regard to weekend,
public holiday and over time penalties applying to the roster
when 12 hour shifts are worked, rolling in the flat rate

allowances of 90 cents per hour, $15.60 per shift and an amount
equivalent to 12 leisure days, so as to provide one all purpose
weekly rate.

The parties agree that an operational requirement for 10 hour
shifts is unlikely during the term of the Agreement. However,
should this occur, new weekly rates will be calculated by roll-
ing in the flat rate allowance as they apply proportionally to
10 hour shifts. These new rates would only apply to time
worked on 10 hour shifts.

(b) Allowances
A mine services employee employed to perform the func-

tion of tyre fitter and who is experienced in the duties shall
receive an allowance of $25 per week.

A non-production employee who is required to perform
the function of leading hand and who is experienced in the
role of leading hand shall receive an allowance of $25 per
week.

17.—REVIEW OF WAGE RATES
During the term of this Agreement, the wage rates specified

herein will be varied as further mining efficiencies are identi-
fied, costed and implemented in accordance with the provisions
of this Agreement.

18.—CLASSIFICATION DEFINITIONS
1. Mine Employee Grade 1 means an employee engaged

as a labourer, spotter, sampler or mine services employee.

2. Mine Employee Grade 2 means a mine services em-
ployee with more than 3 months service, an ore truck driver,
or an employee training on mobile plant.

3. Mine Employee Grade 3 means an experienced
mine services employee, an ore truck driver who oper-
ates either loaders (Cat. 988 equivalent or under),
tracked dozers, graders or water carts, or an employee
engaged as a driller.

4. Mine Employee Grade 4 means a mine services em-
ployee performing a leading hand function or an ore truck driver
who operates either large rubber tyred dozers (T690 equiva-
lent), large loaders (Cat. 992 equivalent), or any loader on
mill feed.

5. Mine Employee Grade 5 means a production shift em-
ployee who operates excavators with the ability to trim batters,
or who performs the leading hand function.

Pursuant to Clause 18. (Employee Relieving in a Higher
Capacity) of the Award, the parties agree that the correct mix
of employees permanently in each classification is the most
desirable method of meeting all operational requirements. It
is acknowledged that unforeseen circumstances may occur that
require the “daily upgrade” system to be utilised. In these cir-
cumstances employees who perform work of a higher
classification for all or part of a shift will be paid the higher
rate for all of the shift.

19.—SUPERSESSION
This Agreement will replace the Eltin Boddington Gold Mine

Agreement 1994 which, upon ratification of this Agreement
by the Western Australian Industrial Relations Commission,
will cease to have effect.

20.—SIGNATORIES TO AGREEMENT

SIGNED ON BEHALF OF ELTIN SURFACE MINING
PTY LTD

P. Trebilco DATE 7/3/1997
SIGNED ON BEHALF OF THE AUSTRALIAN WORK-

ERS’ UNION
WESTERN AUSTRALIAN BRANCH, INDUSTRIAL

UNION OF WORKERS

P. Zorzi DATE 7/3/1997
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Appendix A       (Shift Roster)

DAY A B C DATE A B C DATE A B C DATE A B C DATE

Wednesday D X N 1/01/97 X N D 26/02/97 N D X 23/04/97 N D X 18/06/97
Thursday D X N 2/01/97 X N D 27/02/97 X N D 24/04/97 N D X 19/06/97
Friday D X N 3/01/97 D X N 28/02/97 X N D 25/04/97 N D X 20/06/97
Saturday N D X 4/01/97 D X N 1/03/97 X N D 26/04/97 N D X 21/06/97
Sunday N D X 5/01/97 D X N 2/03/97 X N D 27/04/97 N D X 22/06/97

Monday N D X 6/01/97 D X N 3/03/97 X N D 28/04/97 X N D 23/06/97
Tuesday N D X 7/01/97 D X N 4/03/97 D X N 29/04/97 X N D 24/06/97
Wednesday N D X 8/01/97 N D X 5/03/97 D X N 30/04/97 X N D 25/06/97
Thursday X N D 9/01/97 N D X 6/03/97 D X N 1/05/97 X N D 26/06/97
Friday X N D 10/01/97 N D X 7/03/97 D X N 2/05/97 X N D 27/06/97
Saturday X N D 11/01/97 N D X 8/03/97 D X N 3/05/97 D X N 28/06/97

Sunday X N D 12/01/97 N D X 9/03/97 N D X 4/05/97 D X N 29/06/97
Monday X N D 13/01/97 X N D 10/03/97 N D X 5/05/97 D X N 30/06/97
Tuesday D X N 14/01/97 X N D 11/03/97 N D X 6/05/97 D X N 1/07/97
Wednesday D X N 15/01/97 X N D 12/03/97 N D X 7/05/97 D X N 2/07/97
Thursday D X N 16/01/97 X N D 13/03/97 N D X 8/05/97 N D X 3/07/97
Friday D X N 17/01/97 X N D 14/03/97 X N D 9/05/97 N D X 4/07/97

Saturday D X N 18/01/97 D X N 15/03/97 X N D 10/05/97 N D X 5/07/97
Sunday N D X 19/01/97 D X N 16/03/97 X N D 11/05/97 N D X 6/07/97
Monday N D X 20/01/97 D X N 17/03/97 X N D 12/05/97 N D X 7/07/97
Tuesday N D X 21/01/97 D X N 18/03/97 X N D 13/05/97 X N D 8/07/97
Wednesday N D X 22/01/97 D X N 19/03/97 D X N 14/05/97 X N D 9/07/97
Thursday N D X 23/01/97 N D X 20/03/97 D X N 15/05/97 X N D 10/07/97

Friday X N D 24/01/97 N D X 21/03/97 D X N 16/05/97 X N D 11/07/97
Saturday X N D 25/01/97 N D X 22/03/97 D X N 17/05/97 X N D 12/07/97
Sunday X N D 26/01/97 N D X 23/03/97 D X N 18/05/97 D X N 13/07/97
Monday X N D 27/01/97 N D X 24/03/97 N D X 19/05/97 D X N 14/07/97
Tuesday X N D 28/01/97 X N D 25/03/97 N D X 20/05/97 D X N 15/07/97
Wednesday D X N 29/01/97 X N D 26/03/97 N D X 21/05/97 D X N 16/07/97
Thursday D X N 30/01/97 X N D 27/03/97 N D X 22/05/97 D X N 17/07/97

Friday D X N 31/01/97 X N D 28/03/97 N D X 23/05/97 N D X 18/07/97
Saturday D X N 1/02/97 X N D 29/03/97 X N D 24/05/97 N D X 19/07/97
Sunday D X N 2/02/97 D X N 30/03/97 X N D 25/05/97 N D X 20/07/97
Monday N D X 3/02/97 D X N 31/03/97 X N D 26/05/97 N D X 21/07/97
Tuesday N D X 4/02/97 D X N 1/04/97 X N D 27/05/97 N D X 22/07/97
Wednesday N D X 5/02/97 D X N 2/04/97 X N D 28/05/97 X N D 23/07/97

Thursday N D X 6/02/97 D X N 3/04/97 D X N 29/05/97 X N D 24/07/97
Friday N D X 7/02/97 N D X 4/04/97 D X N 30/05/97 X N D 25/07/97
Saturday X N D 8/02/97 N D X 5/04/97 D X N 31/05/97 X N D 26/07/97
Sunday X N D 9/02/97 N D X 6/04/97 D X N 1/06/97 X N D 27/07/97
Monday X N D 10/02/97 N D X 7/04/97 D X N 2/06/97 D X N 28/07/97
Tuesday X N D 11/02/97 N D X 8/04/97 N D X 3/06/97 D X N 29/07/97

Wednesday X N D 12/02/97 X N D 9/04/97 N D X 4/06/97 D X N 30/07/97
Thursday D X N 13/02/97 X N D 10/04/97 N D X 5/06/97 D X N 31/07/97
Friday D X N 14/02/97 X N D 11/04/97 N D X 6/06/97 D X N 1/08/97
Saturday D X N 15/02/97 X N D 12/04/97 N D X 7/06/97 N D X 2/08/97
Sunday D X N 16/02/97 X N D 13/04/97 X N D 8/06/97 N D X 3/08/97
Monday D X N 17/02/97 D X N 14/04/97 X N D 9/06/97 N D X 4/08/97
Tuesday N D X 18/02/97 D X N 15/04/97 X N D 10/06/97 N D X 5/08/97
Wednesday N D X 19/02/97 D X N 16/04/97 X N D 11/06/97 N D X 6/08/97
Thursday N D X 20/02/97 D X N 17/04/97 X N D 12/06/97 X N D 7/08/97
Friday N D X 21/02/97 D X N 18/04/97 D X N 13/06/97 X N D 8/08/97
Saturday N D X 22/02/97 N D X 19/04/97 D X N 14/06/97 X N D 9/08/97
Sunday X N D 23/02/97 N D X 20/04/97 D X N 15/06/97 X N D 10/08/97
Monday X N D 24/02/97 N D X 21/04/97 D X N 16/06/97 X N D 11/08/97
Tuesday X N D 25/02/97 N D X 22/04/97 D X N 17/06/97 D X N 12/08/97
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Appendix A       (Shift Roster)

DAY A B C DATE A B C DATE A B C DATE A B C DATE

Wednesday D X N 13/08/97 X N D 8/10/97 N D X 3/12/97 D X N 28/01/98
Thursday D X N 14/08/97 X N D 9/10/97 N D X 4/12/97 N D X 29/01/98
Friday D X N 15/08/97 X N D 10/10/97 X N D 5/12/97 N D X 30/01/98
Saturday D X N 16/08/97 D X N 11/10/97 X N D 6/12/97 N D X 31/01/98
Sunday N D X 17/08/97 D X N 12/10/97 X N D 7/12/97 N D X 1/02/98
Monday N D X 18/08/97 D X N 13/10/97 X N D 8/12/97 N D X 2/02/98

Tuesday N D X 19/08/97 D X N 14/10/97 X N D 9/12/97 X N D 3/02/98
Wednesday N D X 20/08/97 D X N 15/10/97 D X N 10/12/97 X N D 4/02/98
Thursday N D X 21/08/97 N D X 16/10/97 D X N 11/12/97 X N D 5/02/98
Friday X N D 22/08/97 N D X 17/10/97 D X N 12/12/97 X N D 6/02/98
Saturday X N D 23/08/97 N D X 18/10/97 D X N 13/12/97 X N D 7/02/98
Sunday X N D 24/08/97 N D X 19/10/97 D X N 14/12/97 D X N 8/02/98

Monday X N D 25/08/97 N D X 20/10/97 N D X 15/12/97 D X N 9/02/98
Tuesday X N D 26/08/97 X N D 21/10/97 N D X 16/12/97 D X N 10/02/98
Wednesday D X N 27/08/97 X N D 22/10/97 N D X 17/12/97 D X N 11/02/98
Thursday D X N 28/08/97 X N D 23/10/97 N D X 18/12/97 D X N 12/02/98
Friday D X N 29/08/97 X N D 24/10/97 N D X 19/12/97 N D X 13/02/98
Saturday D X N 30/08/97 X N D 25/10/97 X N D 20/12197 N D X 14/02/98

Sunday D X N 31/08/97 D X N 26/10/97 X N D 21/12/97 N D X 15/02/98
Monday N D X 1/09/97 D X N 27/10/97 X N D 22/12/97 N D X 16/02/98
Tuesday N D X 2/09/97 D X N 28/10/97 X N D 23/12/97 N D X 17/02/98
Wednesday N D X 3/09/97 D X N 29/10/97 X N D 24/12/97 X N D 18/02/98
Thursday N D X 4/09/97 D X N 30/10/97 D X N 25/12/97 X N D 19/02/98
Friday N D X 5/09/97 N D X 31/10/97 D X N 26/12/97 X N D 20/02/98

Saturday X N D 6/09/97 N D X 1/11/97 D X N 27/12/97 X N D 21/02/98
Sunday X N D 7/09/97 N D X 2/11/97 D X N 28/12/97 X N D 22/02/98
Monday X N D 8/09/97 N D X 3/11/97 D X N 29/12/97 D X N 23/02/98
Tuesday X N D 9/09/97 N D X 4/11/97 N D X 30/12/97 D X N 24/02/98
Wednesday X N D 10/09/97 X N D 5/11/97 N D X 31/12/97 D X N 25/02/98
Thursday D X N 11/09/97 X N D 6/11/97 N D X 1/01/98 D X N 26/02/98

Friday D X N 12/09/97 X N D 7/11/97 N D X 2/01/98 D X N 27/02/98
Saturday D X N 13/09/97 X N D 8/11/97 N D X 3/01/98 N D X 28/02/98
Sunday D X N 14/09/97 X N D 9/11/97 X N D 4/01/98 N D X 1/03/98
Monday D X N 15/09/97 D X N 10/11/97 X N D 5/01/98 N D X 2/03/98
Tuesday N D X 16/09/97 D X N 11/11/97 X N D 6/01/98 N D X 3/03/98
Wednesday N D X 17/09/97 D X N 12/11/97 X N D 7/01/98 N D X 4/03/98

Thursday N D X 18/09/97 D X N 13/11/97 X N D 8/01/98 X N D 5/03/98
Friday N D X 19/09/97 D X N 14/11/97 D X N 9/01/98 X N D 6/03/98
Saturday N D X 20/09/97 N D X 15/11/97 D X N 10/01/98 X N D 7/03/98
Sunday X N D 21/09/97 N D X 16/11/97 D X N 11/01/98 X N D 8/03/98
Monday X N D 22/09/97 N D X 17/11/97 D X N 12/01/98 X N D 9/03/98
Tuesday X N D 23/09/97 N D X 18/11/97 D X N 13/01/98 D X N 10/03/98

Wednesday X N D 24/09/97 N D X 19/11/97 N D X 14/01/98 D X N 11/03/98
Thursday X N D 25/09/97 X N D 20/11/97 N D X 15/01/98 D X N 12/03/98
Friday D X N 26/09/97 X N D 21/11/97 N D X 16/01/98 D X N 13/03/98
Saturday D X N 27/09/97 X N D 22/11/97 N D X 17/01/98 D X N 14/03/98
Sunday D X N 28/09/97 X N D 23/11/97 N D X 18/01/98 N D X 15/03/98
Monday D X N 29/09/97 X N D 24/11/97 X N D 19/01/98 N D X 16/03/98
Tuesday D X N 30/09/97 D X N 25/11/97 X N D 20/01/98 N D X 17/03/98
Wednesday N D X 1/10/97 D X N 26/11/97 X N D 21/01/98 N D X 18/03/98
Thursday N D X 2/10/97 D X N 27/11/97 X N D 22/01/98 N D X 19/03/98
Friday N D X 3/10/97 D X N 28/11/97 X N D 23/01/98 X N D 20/03/98
Saturday N D X 4/10/97 D X N 29/11/97 D X N 24/01/98 X N D 21/03/98
Sunday N D X 5/10/97 N D X 30/11/97 D X N 25/01/98 X N D 22/03/98
Monday X N D 6/10/97 N D X 1/12/97 D X N 26/01/98 X N D 23/03/98
Tuesday X N D 7/10/97 N D X 2/12/97 D X N 27/01/98 X N D 24/03/98
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Appendix A       (Shift Roster)
DAY A B C DATE A B C DATE

Wednesday D X N 25/03/98 X N D 20/05/98
Thursday D X N 26/03/98 X N D 21/05/98

Friday D X N 27/03/98 X N D 22/05/98
Saturday D X N 28/03/98 X N D 23/05/98
Sunday D X N 29/03/98 D X N 24/05/98
Monday N D X 30/03/98 D X N 25/05/98
Tuesday N D X 31/03/98 D X N 26/05/98
Wednesday N D X 1/04/98 D X N 27/05/98

Thursday N D X 2/04/98 D X N 28/05/98
Friday N D X 3/04/98 N D X 29/05/98
Saturday X N D 4/04/98 N D X 30/05/98
Sunday X N D 5/04/98 N D X 31/05/98
Monday X N D 6/04/98 N D X 1/06/98
Tuesday X N D 7/04/98 N D X 2/06/98

Wednesday X N D 8/04/98 X N D 3/06/98
Thursday D X N 9/04/98 X N D 4/06/98
Friday D X N 10/04/98 X N D 5/06/98
Saturday D X N 11/04/98 X N D 6/06/98
Sunday D X N 12/04/98 X N D 7/06/98
Monday D X N 13/04/98 D X N 8/06/98

Tuesday N D X 14/04/98 D X N 9/06/98
Wednesday N D X 15/04/98 D X N 10/06/98
Thursday N D X 16/04/98 D X N 11/06/98
Friday N D X 17/04/98 D X N 12/06/98
Saturday N D X 18/04/98 N D X 13/06/98
Sunday X N D 19/04/98 N D X 14/06/98

Monday X N D 20/04/98 N D X 15/06/98
Tuesday X N D 21/04/98 N D X 16/06/98
Wednesday X N D 22/04/98 N D X 17/06/98
Thursday X N D 23/04/98 X N D 18/06/98
Friday D X N 24/04/98 X N D 19/06/98
Saturday D X N 25/04/98 X N D 20/06/98

Sunday D X N 26/04/98 X N D 21/06/98
Monday D X N 27/04/98 X N D 22/06/98
Tuesday D X N 28/04/98 D X N 23/06/98
Wednesday N D X 29/04/98 D X N 24/06/98
Thursday N D X 30/04/98 D X N 25/06/98
Friday N D X 1/05/98 D X N 26/06/98

Saturday N D X 2/05/98 D X N 27/06/98
Sunday N D X 3/05/98 N D X 28/06/98
Monday X N D 4/05/98 N D X 29/06/98
Tuesday X N D 5/05/98 N D X 30/06/98
Wednesday X N D 6/05/98
Thursday X N D 7/05/98

Friday X N D 8/05/98
Saturday D X N 9/05/98
Sunday D X N 10/05/98
Monday D X N 11/05/98
Tuesday D X N 12/05/98
Wednesday D X N 13/05/98

Thursday N D X 14/05/98
Friday N D X 15/05/98
Saturday N D X 16/05/98
Sunday N D X 17/05/98
Monday N D X 18/05/98
Tuesday X N D 19/05/98
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ELTIN HEDGES GOLD MINE AGREEMENT 1997
No. AG 73 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Eltin Surface Mining Pty Ltd

and

The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers.

No. AG 73 of 1997.

Eltin Hedges Gold Mine Agreement 1997.

22 April 1997.

Order.
HAVING heard Mr R. Gifford on behalf of the Applicant and
Mr M. Lourey on behalf of the Respondent and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders:

THAT the Eltin Hedges Gold Mine Agreement 1997
filed in the Commission on the 17th day of March 1997
and as subsequently amended by the parties be registered
effective from the 18th day of April 1997.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement will be known as the Eltin Hedges Gold

Mine Agreement 1997.

2.—ARRANGEMENT
1 Title
2. Arrangement
3. Incidence and Parties Bound
4. Term of Agreement
5. Relationship to Parent Award
6. Object of Agreement
7. Principles of Agreement
8. Mine Committee
9. Shift work

10. Inclement Weather and Machinery Breakdown
11. Camp Board and Lodging
12. Accrued Sick Leave
13. Leisure Days
14. Employee Relations Matters
15. Payment
16. Wage rates
17. Review of Wage Rates
18. Classification Definitions
19. Supersession
20. Signatories to Agreement

Appendix A (Shift Roster)

3.—INCIDENCE AND PARTIES BOUND
This Agreement will apply to and be binding on Eltin Sur-

face Mining Pty Ltd (the Company), the Australian Workers
Union, Western Australian Branch, Industrial Union of Work-
ers (the AWU) and the 40 persons who are employed by the
Company at its Hedges Gold Mine open pit operations and
who perform the work specified by this Agreement.

4.—TERM OF AGREEMENT
This Agreement will take effect on 18 April 1997 and will

remain in force until 30 June 1998, or until the Company’s
operations cease at the Hedges Gold which ever is the sooner.

5.—RELATIONSHIP TO PARENT AWARD
This Agreement will be read in conjunction with the AWU

Gold (Mining and Processing) Award 1993 (the Award) and
where there is inconsistency between this Agreement and the
Award, the provisions of this Agreement will prevail.

6.—OBJECT OF AGREEMENT
The object of this Agreement is to continually build

workplace arrangements that enhance the efficiency of the
Company’s open pit mining operations at the Hedges Gold
Mine.

To this end the parties agree on the need to:
(a) develop and maintain the most co-operative and har-

monious working relationships possible;
(b) develop and maintain an environment that fosters a

commitment to and common identity with the busi-
ness and its performance;

(c) develop and maintain team structures that motivate
and empower employees to achieve maximum con-
trol of the work processes; and

(d) maintain a workplace that ensures the health, safety
and welfare of employees and the environment.

7.—PRINCIPLES OF AGREEMENT
The following principles will govern the relationship be-

tween the parties in managing the application of this
Agreement.

(a) The parties acknowledge and accept the structures,
responsibilities and accountabilities of each other.

(b) Honesty, mutual respect and a businesslike attitude
will prevail at all times.

(c) There will be opportunity for participation by em-
ployees, through the appropriate structures, in all
matters which affect them.

8.—MINE COMMITTEE
A Mine Committee representative of the parties bound will

be formed to oversee the application of this Agreement. The
parties are committed to the sharing of all relevant informa-
tion required by the Committee to ensure its maximum
effectiveness.

9.—SHIFT WORK
The hours of work for shift workers will be either 10, 11 or

12 hours per shift as dictated by operational requirements and
will be in accordance with the roster set out in Appendix A of
this Agreement.

Shift start times will be 6am and 6pm respectively for day
shift and night shift, or any other times that may be agreed
between the parties from time to time.

Shift workers will be allowed 30 minutes for crib which
will be counted as time worked and will be as nearly as prac-
ticable to the middle of the shift, but dependent upon the
operational requirements from day to day. There will be addi-
tional breaks counted as time worked totalling 30 minutes in a
24 hour period to be taken in no more than 3 lots. The Mine
Committee will allocate the appropriate breaks to day shift
and night shift.

Where shifts meet back to back, employees will be at the
muster area 10 minutes prior to the designated shift start time
in order to effect a running changeover of personnel at the
working machinery (hot seat change). Hot seat changes must
be completed with the offgoing shift returned to the muster
area no later than 10 minutes after the designated shift finish
time. Where shift changes are enacted in accordance with this
provision, no additional payment will apply. In cases where
offgoing shift personnel are returned to the muster area later
than 10 minutes after the designated shift finish time, over-
time rates will apply from the hour.

Employees may swap shifts to meet personal needs and where
these arrangements are agreed in writing by the respective
employees and authorised by supervision, the Company will
transfer payment between employees as appropriate.

10.—INCLEMENT WEATHER AND MACHINERY
BREAKDOWN

In cases where work is disrupted due to inclement weather
or machinery breakdown, the Company will endeavour to pro-
vide alternate work within the employees competence. Where
this is not possible, individual employees may agree with the
Company to take unpaid time off, provided that an employee
who elects to remain at the workplace will not have pay de-
ducted for the rostered hours of the day or shift.
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11.—CAMP BOARD AND LODGING
Camp board and lodging charges will be reimbursed to em-

ployees following 12 months continuous service with the
Company and at 12 monthly intervals thereafter. Pro-rata re-
imbursement will be made to employees terminating after 12
months service.

12.—ACCRUED SICK LEAVE
Employees whose employment terminates with the Com-

pany will have all unused accumulated sick leave paid out at
the rate of pay applicable at the termination date.

13.—LEISURE DAYS
Clause 13 (Leisure Days) of the Award will not apply to

employees of the Company who are bound by this Agreement.

14.—EMPLOYEE RELATIONS MATTERS
(a) Grievance Procedure
The parties are committed to the satisfactory and timely reso-

lution of issues by those most directly involved, having regard
to the object and principles of this Agreement.

An issue includes any question, dispute or difficulty arising
out of this agreement.

Any issue will, in the first instance, be raised by an
employee(s) with the most appropriate Company representa-
tive. If requested, assistance will be provided by the relevant
AWU or Company structure as appropriate.

Should the issue remain unresolved following involvement
of an official of the AWU and the appropriate Company in-
dustrial relations representative and within a sensible time
frame, it will be referred to the Western Australian Industrial
Relations Commission.

During this resolution process, work will continue normally
and the status quo will prevail.

(b) Shop Stewards
Accredited AWU Shop Stewards will be afforded reason-

able time without loss of pay to attend to site related industrial
matters.

(c) Shop Steward Training
Accredited AWU Shop Stewards will be granted up to 3

days paid leave per year to attend training courses nominated
by the AWU. The granting of such leave will be subject to
operational requirements, but will not be unreasonably with-
held.

15.—PAYMENT
Employees will be paid fortnightly by electronic transfer

directly into an account at a recognised financial institution
nominated by the employee.

16.—WAGE RATES
(a) These weekly rates will apply to employees bound by

this Agreement and are in lieu of those prescribed by Clause
16(2)(a), 16(2)(c), 16(3) and 17(l) of the Award.

Mine Employee 498.40 per week (12.46 per hour)
Grade 1
Mine Employee 543.60 per week (13.59 per hour)
Grade 2
Mine Employee 554.80 per week (13.87 per hour)
Grade 3
Mine Employee 570.40 per week (14.26 per hour)
Grade 4
Mine Employee 617.20 per week (15.43 per hour)
Grade 5
The rates have been calculated by increasing the equivalent

former weekly rate by 6% and, having regard to weekend,

public holiday and over time penalties applying to the roster
when 12 hour shifts are worked, rolling in the flat rate
allowances of 90 cents per hour, $15.60 per shift and an amount
equivalent to 12 leisure days, so as to provide one all purpose
weekly rate.

The parties agree that an operational requirement for 10 hour
shifts is unlikely during the term of the Agreement. However,
should this occur, new weekly rates will be calculated by roll-
ing in the flat rate allowance as they apply proportionally to
10 hour shifts. These new rates would only apply to time
worked on 10 hour shifts.

(b) Allowances
A mine services employee employed to perform the func-

tion of tyre fitter and who is experienced in the duties shall
receive an allowance of $25 per week.

A non-production employee who is required to perform the
function of leading hand and who is experienced in the role of
leading hand shall receive an allowance of $25 per week.

17.—REVIEW OF WAGE RATES
During the term of this Agreement, the wage rates specified

herein will be varied as further mining efficiencies are identi-
fied, costed and implemented in accordance with the provisions
of this Agreement.

18.—CLASSIFICATION DEFINITIONS
1. Mine Employee Grade 1 means an employee engaged

as a labourer, spotter, sampler or mine services employee.

2. Mine Employee Grade 2 means a mine services em-
ployee with more than 3 months service, an ore truck driver,
or an employee training on mobile plant.

3. Mine Employee Grade 3 means an experienced mine
services employee, an ore truck driver who operates either
loaders (Cat. 988 equivalent or under), tracked dozers, grad-
ers or water carts, or an employee engaged as a driller.

4. Mine Employee Grade 4 means a mine services em-
ployee performing a leading hand function or an ore truck driver
who operates either large rubber tyred dozers (T690 equiva-
lent), large loaders (Cat. 992 equivalent), or any loader on
mill feed.

5. Mine Employee Grade 5 means a production shift em-
ployee who operates excavators with the ability to trim batters,
or who performs the leading hand function.

Pursuant to Clause 18. (Employee Relieving in a Higher
Capacity) of the Award, the parties agree that the correct mix
of employees permanently in each classification is the most
desirable method of meeting all operational requirements. It
is acknowledged that unforeseen circumstances may occur that
require the “daily upgrade” system to be utilised. In these cir-
cumstances employees who perform work of a higher
classification for all or part of a shift will be paid the higher
rate for all of the shift.

19.—SUPERSESSION
This Agreement will replace the Eltin Hedges Gold Mine

Agreement 1994 which, upon ratification of this Agreement
by the Western Australian Industrial Relations Commission,
will cease to have effect.

20.—SIGNATORIES TO AGREEMENT
SIGNED ON BEHALF OF ELTIN SURFACE MINING

PTY LTD
P. Trebilco DATE 7/3/1997
SIGNED ON BEHALF OF THE AUSTRALIAN WORK-

ERS’ UNION
WESTERN AUSTRALIAN BRANCH, INDUSTRIAL

UNION OF WORKERS
P. Zorzi DATE 7/3/1997
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Appendix A       (Shift Roster)

DAY A B C DATE A B C DATE A B C DATE A B C DATE
Wednesday D X N 1/01/97 X N D 26/02/97 N D X 23/04/97 N D X 18/06/97
Thursday D X N 2/01/97 X N D 27/02/97 X N D 24/04/97 N D X 19/06/97
Friday D X N 3/01/97 D X N 28/02/97 X N D 25/04/97 N D X 20/06/97
Saturday N D X 4/01/97 D X N 1/03/97 X N D 26/04/97 N D X 21/06/97

Sunday N D X 5/01/97 D X N 2/03/97 X N D 27/04/97 N D X 22/06/97
Monday N D X 6/01/97 D X N 3/03/97 X N D 28/04/97 X N D 23/06/97
Tuesday N D X 7/01/97 D X N 4/03/97 D X N 29/04/97 X N D 24/06/97
Wednesday N D X 8/01/97 N D X 5/03/97 D X N 30/04/97 X N D 25/06/97
Thursday X N D 9/01/97 N D X 6/03/97 D X N 1/05/97 X N D 26/06/97
Friday X N D 10/01/97 N D X 7/03/97 D X N 2/05/97 X N D 27/06/97

Saturday X N D 11/01/97 N D X 8/03/97 D X N 3/05/97 D X N 28/06/97
Sunday X N D 12/01/97 N D X 9/03/97 N D X 4/05/97 D X N 29/06/97
Monday X N D 13/01/97 X N D 10/03/97 N D X 5/05/97 D X N 30/06/97
Tuesday D X N 14/01/97 X N D 11/03/97 N D X 6/05/97 D X N 1/07/97
Wednesday D X N 15/01/97 X N D 12/03/97 N D X 7/05/97 D X N 2/07/97
Thursday D X N 16/01/97 X N D 13/03/97 N D X 8/05/97 N D X 3/07/97

Friday D X N 17/01/97 X N D 14/03/97 X N D 9/05/97 N D X 4/07/97
Saturday D X N 18/01/97 D X N 15/03/97 X N D 10/05/97 N D X 5/07/97
Sunday N D X 19/01/97 D X N 16/03/97 X N D 11/05/97 N D X 6/07/97
Monday N D X 20/01/97 D X N 17/03/97 X N D 12/05/97 N D X 7/07/97
Tuesday N D X 21/01/97 D X N 18/03/97 X N D 13/05/97 X N D 8/07/97
Wednesday N D X 22/01/97 D X N 19/03/97 D X N 14/05/97 X N D 9/07/97

Thursday N D X 23/01/97 N D X 20/03/97 D X N 15/05/97 X N D 10/07/97
Friday X N D 24/01/97 N D X 21/03/97 D X N 16/05/97 X N D 11/07/97
Saturday X N D 25/01/97 N D X 22/03/97 D X N 17/05/97 X N D 12/07/97
Sunday X N D 26/01/97 N D X 23/03/97 D X N 18/05/97 D X N 13/07/97
Monday X N D 27/01/97 N D X 24/03/97 N D X 19/05/97 D X N 14/07/97
Tuesday X N D 28/01/97 X N D 25/03/97 N D X 20/05/97 D X N 15/07/97

Wednesday D X N 29/01/97 X N D 26/03/97 N D X 21/05/97 D X N 16/07/97
Thursday D X N 30/01/97 X N D 27/03/97 N D X 22/05/97 D X N 17/07/97
Friday D X N 31/01/97 X N D 28/03/97 N D X 23/05/97 N D X 18/07/97
Saturday D X N 1/02/97 X N D 29/03/97 X N D 24/05/97 N D X 19/07/97
Sunday D X N 2/02/97 D X N 30/03/97 X N D 25/05/97 N D X 20/07/97
Monday N D X 3/02/97 D X N 31/03/97 X N D 26/05/97 N D X 21/07/97

Tuesday N D X 4/02/97 D X N 1/04/97 X N D 27/05/97 N D X 22/07/97
Wednesday N D X 5/02/97 D X N 2/04/97 X N D 28/05/97 X N D 23/07/97
Thursday N D X 6/02/97 D X N 3/04/97 D X N 29/05/97 X N D 24/07/97
Friday N D X 7/02/97 N D X 4/04/97 D X N 30/05/97 X N D 25/07/97
Saturday X N D 8/02/97 N D X 5/04/97 D X N 31/05/97 X N D 26/07/97
Sunday X N D 9/02/97 N D X 6/04/97 D X N 1/06/97 X N D 27/07/97

Monday X N D 10/02/97 N D X 7/04/97 D X N 2/06/97 D X N 28/07/97
Tuesday X N D 11/02/97 N D X 8/04/97 N D X 3/06/97 D X N 29/07/97
Wednesday X N D 12/02/97 X N D 9/04/97 N D X 4/06/97 D X N 30/07/97
Thursday D X N 13/02/97 X N D 10/04/97 N D X 5/06/97 D X N 31/07/97
Friday D X N 14/02/97 X N D 11/04/97 N D X 6/06/97 D X N 1/08/97
Saturday D X N 15/02/97 X N D 12/04/97 N D X 7/06/97 N D X 2/08/97

Sunday D X N 16/02/97 X N D 13/04/97 X N D 8/06/97 N D X 3/08/97
Monday D X N 17/02/97 D X N 14/04/97 X N D 9/06/97 N D X 4/08/97
Tuesday N D X 18/02/97 D X N 15/04/97 X N D 10/06/97 N D X 5/08/97
Wednesday N D X 19/02/97 D X N 16/04/97 X N D 11/06/97 N D X 6/08/97
Thursday N D X 20/02/97 D X N 17/04/97 X N D 12/06/97 X N D 7/08/97
Friday N D X 21/02/97 D X N 18/04/97 D X N 13/06/97 X N D 8/08/97
Saturday N D X 22/02/97 N D X 19/04/97 D X N 14/06/97 X N D 9/08/97
Sunday X N D 23/02/97 N D X 20/04/97 D X N 15/06/97 X N D 10/08/97
Monday X N D 24/02/97 N D X 21/04/97 D X N 16/06/97 X N D 11/08/97
Tuesday X N D 25/02/97 N D X 22/04/97 D X N 17/06/97 D X N 12/08/97
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Appendix A       (Shift Roster)

DAY A B C DATE A B C DATE A B C DATE A B C DATE

Wednesday D X N 13/08/97 X N D 8/10/97 N D X 3/12/97 D X N 28/01/98
Thursday D X N 14/08/97 X N D 9/10/97 N D X 4/12/97 N D X 29/01/98
Friday D X N 15/08/97 X N D 10/10/97 X N D 5/12/97 N D X 30/01/98
Saturday D X N 16/08/97 D X N 11/10/97 X N D 6/12/97 N D X 31/01/98
Sunday N D X 17/08/97 D X N 12/10/97 X N D 7/12/97 N D X 1/02/98
Monday N D X 18/08/97 D X N 13/10/97 X N D 8/12/97 N D X 2/02/98

Tuesday N D X 19/08/97 D X N 14/10/97 X N D 9/12/97 X N D 3/02/98
Wednesday N D X 20/08/97 D X N 15/10/97 D X N 10/12/97 X N D 4/02/98
Thursday N D X 21/08/97 N D X 16/10/97 D X N 11/12/97 X N D 5/02/98
Friday X N D 22/08/97 N D X 17/10/97 D X N 12/12/97 X N D 6/02/98
Saturday X N D 23/08/97 N D X 18/10/97 D X N 13/12/97 X N D 7/02/98
Sunday X N D 24/08/97 N D X 19/10/97 D X N 14/12/97 D X N 8/02/98

Monday X N D 25/08/97 N D X 20/10/97 N D X 15/12/97 D X N 9/02/98
Tuesday X N D 26/08/97 X N D 21/10/97 N D X 16/12/97 D X N 10/02/98
Wednesday D X N 27/08/97 X N D 22/10/97 N D X 17/12/97 D X N 11/02/98
Thursday D X N 28/08/97 X N D 23/10/97 N D X 18/12/97 D X N 12/02/98
Friday D X N 29/08/97 X N D 24/10/97 N D X 19/12/97 N D X 13/02/98
Saturday D X N 30/08/97 X N D 25/10/97 X N D 20/12197 N D X 14/02/98

Sunday D X N 31/08/97 D X N 26/10/97 X N D 21/12/97 N D X 15/02/98
Monday N D X 1/09/97 D X N 27/10/97 X N D 22/12/97 N D X 16/02/98
Tuesday N D X 2/09/97 D X N 28/10/97 X N D 23/12/97 N D X 17/02/98
Wednesday N D X 3/09/97 D X N 29/10/97 X N D 24/12/97 X N D 18/02/98
Thursday N D X 4/09/97 D X N 30/10/97 D X N 25/12/97 X N D 19/02/98
Friday N D X 5/09/97 N D X 31/10/97 D X N 26/12/97 X N D 20/02/98

Saturday X N D 6/09/97 N D X 1/11/97 D X N 27/12/97 X N D 21/02/98
Sunday X N D 7/09/97 N D X 2/11/97 D X N 28/12/97 X N D 22/02/98
Monday X N D 8/09/97 N D X 3/11/97 D X N 29/12/97 D X N 23/02/98
Tuesday X N D 9/09/97 N D X 4/11/97 N D X 30/12/97 D X N 24/02/98
Wednesday X N D 10/09/97 X N D 5/11/97 N D X 31/12/97 D X N 25/02/98
Thursday D X N 11/09/97 X N D 6/11/97 N D X 1/01/98 D X N 26/02/98
Friday D X N 12/09/97 X N D 7/11/97 N D X 2/01/98 D X N 27/02/98

Saturday D X N 13/09/97 X N D 8/11/97 N D X 3/01/98 N D X 28/02/98
Sunday D X N 14/09/97 X N D 9/11/97 X N D 4/01/98 N D X 1/03/98
Monday D X N 15/09/97 D X N 10/11/97 X N D 5/01/98 N D X 2/03/98
Tuesday N D X 16/09/97 D X N 11/11/97 X N D 6/01/98 N D X 3/03/98
Wednesday N D X 17/09/97 D X N 12/11/97 X N D 7/01/98 N D X 4/03/98
Thursday N D X 18/09/97 D X N 13/11/97 X N D 8/01/98 X N D 5/03/98

Friday N D X 19/09/97 D X N 14/11/97 D X N 9/01/98 X N D 6/03/98
Saturday N D X 20/09/97 N D X 15/11/97 D X N 10/01/98 X N D 7/03/98
Sunday X N D 21/09/97 N D X 16/11/97 D X N 11/01/98 X N D 8/03/98
Monday X N D 22/09/97 N D X 17/11/97 D X N 12/01/98 X N D 9/03/98
Tuesday X N D 23/09/97 N D X 18/11/97 D X N 13/01/98 D X N 10/03/98
Wednesday X N D 24/09/97 N D X 19/11/97 N D X 14/01/98 D X N 11/03/98

Thursday X N D 25/09/97 X N D 20/11/97 N D X 15/01/98 D X N 12/03/98
Friday D X N 26/09/97 X N D 21/11/97 N D X 16/01/98 D X N 13/03/98
Saturday D X N 27/09/97 X N D 22/11/97 N D X 17/01/98 D X N 14/03/98
Sunday D X N 28/09/97 X N D 23/11/97 N D X 18/01/98 N D X 15/03/98
Monday D X N 29/09/97 X N D 24/11/97 X N D 19/01/98 N D X 16/03/98
Tuesday D X N 30/09/97 D X N 25/11/97 X N D 20/01/98 N D X 17/03/98
Wednesday N D X 1/10/97 D X N 26/11/97 X N D 21/01/98 N D X 18/03/98
Thursday N D X 2/10/97 D X N 27/11/97 X N D 22/01/98 N D X 19/03/98
Friday N D X 3/10/97 D X N 28/11/97 X N D 23/01/98 X N D 20/03/98
Saturday N D X 4/10/97 D X N 29/11/97 D X N 24/01/98 X N D 21/03/98
Sunday N D X 5/10/97 N D X 30/11/97 D X N 25/01/98 X N D 22/03/98
Monday X N D 6/10/97 N D X 1/12/97 D X N 26/01/98 X N D 23/03/98
Tuesday X N D 7/10/97 N D X 2/12/97 D X N 27/01/98 X N D 24/03/98
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Appendix A       (Shift Roster)
DAY A B C DATE A B C DATE

Wednesday D X N 25/03/98 X N D 20/05/98
Thursday D X N 26/03/98 X N D 21/05/98
Friday D X N 27/03/98 X N D 22/05/98
Saturday D X N 28/03/98 X N D 23/05/98
Sunday D X N 29/03/98 D X N 24/05/98
Monday N D X 30/03/98 D X N 25/05/98

Tuesday N D X 31/03/98 D X N 26/05/98
Wednesday N D X 1/04/98 D X N 27/05/98
Thursday N D X 2/04/98 D X N 28/05/98
Friday N D X 3/04/98 N D X 29/05/98
Saturday X N D 4/04/98 N D X 30/05/98
Sunday X N D 5/04/98 N D X 31/05/98

Monday X N D 6/04/98 N D X 1/06/98
Tuesday X N D 7/04/98 N D X 2/06/98
Wednesday X N D 8/04/98 X N D 3/06/98
Thursday D X N 9/04/98 X N D 4/06/98
Friday D X N 10/04/98 X N D 5/06/98
Saturday D X N 11/04/98 X N D 6/06/98

Sunday D X N 12/04/98 X N D 7/06/98
Monday D X N 13/04/98 D X N 8/06/98
Tuesday N D X 14/04/98 D X N 9/06/98
Wednesday N D X 15/04/98 D X N 10/06/98
Thursday N D X 16/04/98 D X N 11/06/98
Friday N D X 17/04/98 D X N 12/06/98

Saturday N D X 18/04/98 N D X 13/06/98
Sunday X N D 19/04/98 N D X 14/06/98
Monday X N D 20/04/98 N D X 15/06/98
Tuesday X N D 21/04/98 N D X 16/06/98
Wednesday X N D 22/04/98 N D X 17/06/98
Thursday X N D 23/04/98 X N D 18/06/98

Friday D X N 24/04/98 X N D 19/06/98
Saturday D X N 25/04/98 X N D 20/06/98
Sunday D X N 26/04/98 X N D 21/06/98
Monday D X N 27/04/98 X N D 22/06/98
Tuesday D X N 28/04/98 D X N 23/06/98
Wednesday N D X 29/04/98 D X N 24/06/98

Thursday N D X 30/04/98 D X N 25/06/98
Friday N D X 1/05/98 D X N 26/06/98
Saturday N D X 2/05/98 D X N 27/06/98
Sunday N D X 3/05/98 N D X 28/06/98
Monday X N D 4/05/98 N D X 29/06/98
Tuesday X N D 5/05/98 N D X 30/06/98

Wednesday X N D 6/05/98
Thursday X N D 7/05/98
Friday X N D 8/05/98
Saturday D X N 9/05/98
Sunday D X N 10/05/98
Monday D X N 11/05/98

Tuesday D X N 12/05/98
Wednesday D X N 13/05/98
Thursday N D X 14/05/98
Friday N D X 15/05/98
Saturday N D X 16/05/98
Sunday N D X 17/05/98
Monday N D X 18/05/98
Tuesday X N D 19/05/98
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GOOD SAMARITAN INDUSTRIES (GSI)
EMPLOYEES WAGE AGREEMENT

No. AG 11 of 1997.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Disabled Workers’ Union of Western Australia

and

Good Samaritan Industries.

No. AG 11 of 1997.

COMMISSIONER C.B. PARKS.

8 April 1997.

Order.

REGISTRATION OF AN INDUSTRIAL AGREEMENT
No. AG 11 OF 1997.

HAVING heard Mr G. Hocking (of Counsel) on behalf of the
first named party and Mr P.G. Robertson on behalf of the sec-
ond named party; and

WHEREAS an agreement has been presented to the Com-
mission for registration as an Industrial Agreement; and

WHEREAS the Commission is satisfied that the aforemen-
tioned agreement complies with s.41A, s.49A and s.49B of
the Industrial Relations Act, 1979;

NOW THEREFORE the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979,
hereby orders:

THAT the agreement titled the Good Samaritan Indus-
tries (GSI) Employees Wage Agreement, filed in the
Commission on 20 January 1997 and as subsequently
amended by the parties, signed by me for identification,
be and is hereby registered as an Industrial Agreement.

(Sgd.) C.B. PARKS,
[L.S.] Commissioner.

AGREEMENT

1.—TITLE
This agreement shall be known as the Good Samaritan In-

dustries (GSI) Employees Wage Agreement.

2.—SCOPE
This agreement applies to persons with disabilities who are

eligible for receipt of the Disability Support Pension and mem-
bership to the Disabled Workers Union of Western Australia
(“the Union”), and who are employed by GSI (“the employer”)
at any of the employer’s premises.

3.—TERM
This agreement shall be for a term of 3 years from the date

hereof.

4.—WAGES
(1) An employee covered by this Agreement who works full

time shall be paid in accordance with the minimum rates set
out in Clause 5.

(2) The hourly rate for employees who work part time
shall be calculated by dividing the appropriate weekly rate
by 35.

(3) The rate of wage paid to an employee shall be in accord-
ance with the appropriate Wage Level set out in Clause 5 as
determined through Performance Appraisals administered by
the employer.

(4) In consideration of the Wage Level to be applied the
employer shall conduct a Performance Appraisal on every ap-
plicant/employee. The following Appraisal Schedule shall, as
far as practicable, be followed:

(a) Within in a period of not more than 12 weeks from
commencement a wage assessment appraisal will be
carried out to determine the appropriate rate of pay.

(b) Upon successful completion of a 3 month probation-
ary period from commencement the applicant will
have their ongoing employment contract confirmed.

(c) A 12 monthly Appraisal shall be conducted from
commencement.

(d) Thereafter an Appraisal shall be conducted at least
once each year on the anniversary of commencement.

(5) Nothing in this Agreement shall prevent the employer
from offering increments between or above Wage Levels or to
facilitate movement between or above Wage Levels in reward
of performance.

(6) Notwithstanding this Agreement, where an employee’s
performance no longer meets the relevant wage criteria,
whether as a result of significant deterioration in relation to
the employee’s disability or other cause(s), the employer shall
be entitled to adjust the Wage Level in accordance with ap-
praisal criteria following advice and discussion with the
employee and the Union.

(7) In the event that an employee is dissatisfied with their
wage determination, the employee may seek a review of the
Wage level.

(a) Such a Wage Level review shall occur through the timely
application of the employers grievance procedures.

(b) In the event that the employee remains dissatisfied
with their wage determination following the com-
pletion of the grievance procedure the Union, at the
request of the employee, may advocate on the em-
ployee’s behalf to effect a resolution. In this respect,
the union shall be entitled to access the employee’s
performance appraisal documentation.

(8) The parties to this Agreement acknowledge that the em-
ployer is a service provider seeking to meet the individual needs
of employees subject to this Award through a “Service Em-
ployment Model” and that such a model of service provision
is contrary to a “Commercial Model of Employment’. In con-
sequence, it is recognised that “Wages” paid will reflect the
societal goals, inefficiencies and earnings of the service model
rather than those of a “commercial model”. Further, it is not
the purpose of this Agreement to promote one position or
employee at the expense of others.

5.—MINIMUM RATES OF WAGE
(1) The minimum rates of full time wages payable to em-

ployees covered by this Agreement shall be:
Pre-Employment Supplement
Work Trial $38.00/week ($1.00/hour)
Level Wage Rate
Employee—Wage Level I $60.80/week ($1.74/hour)
Employee—wage Level II $72.80/week ($2.08/hour)

(a) These rates will be reviewed annually unless other-
wise agreed by the parties.

(b) For the purpose of review, the Consumer Price In-
dex (CPI) for Perth and Western Australia will be
taken as a guide together with any other factors agreed
by the parties.

(c) Such review is to be completed by 31 March each
year for implementation on the first day of the first
pay period commencing after 1 July of the same year.

(2) Where an employee, upon registration of this Agreement,
is in receipt of an existing wage in excess of the relevant as-
sessed Wage Level, such existing age shall be maintained until
such time as the relevant Wage Level reaches the actual paid
rate, or the next higher Wage Level is achieved through ap-
praisal. Nothing in this Clause however shall preclude the
application of Clause 6 in proper circumstances.

6.—DEFINITIONS
In this agreement, the following definitions shall apply:

“Service Employment Model”—means a model of em-
ployment which is based on the employment of goals and
training needs of employees. Work is created for indi-
viduals and the commercial considerations of such work
are secondary to the needs and employment of those per-
sons subject to this Agreement. As this model is not based
primarily on commercial considerations and decision
making, earnings are restricted accordingly.
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“Commercial Model of Employment”—means employ-
ment in commercial enterprises where the primary focus
is on meeting the needs of the enterprise and the avail-
ability of jobs and the provision of training and support is
in keeping with employer requirements relative tot he
profitability of the enterprise. The labourforce, and train-
ing of the labourforce, is a factor of production not the
primary objective of the enterprise.

7.—WAGE CRITERIA
In this agreement, the following wage criteria shall apply:

Employee
Level 1 Criteria to Meet

Each employee will receive the opportunity to be
trained and supported that will result in the
employee demonstrating the ability to achieve:
minimum agreed productivity level
• in agreed quality of work
• demonstrated ability to understand and work
within the relevant rules
• commitment and interest to continue working
• a willingness to be instructed and trained
• demonstrated willingness and capacity to work
within accepted OS&H practices of GSI

Employee
Level 2 Each employee will demonstrate the ability to

achieve
• consistent increased productivity and quality
levels
• consistent work under minimal supervision
• capacity to take on increased responsibility

8.—DISPUTE SETTLEMENT PROCEDURES
Where a dispute concerning the operation of this agreement

arises, the following steps shall be taken:
(1) Step 1

As soon as practicable after the issue or claim has
arisen, it shall be considered jointly by the appropri-
ate supervisor, the employee or employees concerned
and where the employee(s) so request(s), the Union
workplace representative.

(2) Step 2
If the dispute is not resolved the issue or claim shall
be considered jointly by the appropriate senior rep-
resentative of the employer, the employee or
employees concerned and where the employee(s) so
request(s), the Union workplace representative who
shall attempt to settle the dispute.

(3) Step 3
If the dispute is not resolved the issue or claim shall
be considered jointly by the employer, the employee
or the employees concerned and where the
employee(s) so request(s), an official of the Union
who shall attempt to settle the dispute.

(4) Step 4
If the dispute is not resolved it may then be referred
to the Western Australian Industrial Relations Com-
mission for assistance in resolving the dispute.

9.—NUMBER OF EMPLOYEES BOUND
The parties estimate that 200 employees will be bound by

this agreement.
Signed in PERTH on this      day of       1997
The Common Seal of    (common seal affixed)
GOOD SAMARIT AN INDUSTRIES

was affixed with the authority of the Board of Management by:
(signed by Grant Adams)
General Manager
Signed on behalf of
DISABLED WORKERS UNION OF  WESTERN

AUSTRALIA
(signed by R A Hughes) President
(signed by G Cassidy) Secretary

HOSPITAL SALARIED OFFICERS JOONDALUP
HEALTH CAMPUS ENTERPRISE BARGAINING

AGREEMENT 1996
No. AG 299 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Hospital Salaried Officers Association Of Western Australia
(Union Of Workers)

and

Mayne Nickless Limited operating as Joondalup Health
Campus.

No. AG 299 of 1996.

COMMISSIONER C.B. PARKS.

4 April 1997.

Order.

REGISTRATION OF AN INDUSTRIAL AGREEMENT
No. AG 299 OF 1996

HAVING heard Ms C. Thomas on behalf of the first named
party and Ms B. Horner on behalf of the second named party
and by consent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT the document titled the Hospital Salaried Offic-
ers Joondalup Health Campus Enterprise Bargaining
Agreement 1996, filed in the Commission on 11 Novem-
ber 1996, signed by me for identification, be and is hereby
registered as an Industrial Agreement.

(Sgd.) C.B. PARKS,
[L.S.] Commissioner.

AGREEMENT

1.—TITLE
This Agreement shall be titled the Hospital Salaried Offic-

ers Joondalup Health Campus Enterprise Bargaining
Agreement 1996.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Purpose of Agreement
4. Application and Parties Bound
5. Term of Agreement
6. No Extra Claims
7. Objectives, Principles and Commitments
8. Framework and Principles for further Productivity

Bargaining
9. Awards, Agreements and Workplace Agreements

10. Rates of Pay and their Adjustment
11. Resources for Productivity Negotiations
12. Dispute Avoidance and Settlement Procedures
13. Hours
14. Part-Time Employees
15. Public Holidays
16. Long Service Leave
17. Sick Leave
18. Family, Bereavement and Personal Leave
19. Allowances
20. Overpayments
21. Salaries
22. Ratification

ATTACHMENT 1 Model for Identifying Productivity
Increases

ATTACHMENT 2 General Principles

3.—PURPOSE OF AGREEMENT
(1) This Agreement aims to achieve improvements in pro-

ductivity and efficiency and the enhanced performance of
Joondalup Health Campus along with allowing the benefits
from those improvements to be shared by employees and
Joondalup Health Campus.
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(2) This Agreement places priority on the parties at Joondalup
Health Campus taking responsibility for their own labour re-
lations affairs and reaching agreement on issues appropriate
to Joondalup Health Campus.

4.—APPLICATION AND PARTIES BOUND
(1) This agreement applies to the Hospital Salaried Officers

Association of Western Australia (Union of Workers) (HSOA),
the Employees covered by the Hospital Salaried Officers
(Joondalup Health Campus) Award, 1996 employed by Mayne
Nickless Limited, ACN 004 073 410, trading as Health Care
of Australia, incorporated in Victoria, operating as Joondalup
Health Campus, (hereinafter referred to as Joondalup Health
Campus), and to the employer employing those employees.

(2) The estimated number of employees bound by this Agree-
ment at the time of registration is 54 employees.

(3) This Agreement shall be read in conjunction with the
Hospital Salaried Officers (Joondalup Health Campus) Award,
1996(hereafter referred to as the Award) and shall replace the
provisions of that Award where expressly stated herein.

5.—TERM OF AGREEMENT
(1) This Agreement shall operate from the date of Registra-

tion until 31 December 1997, provided that this Agreement,
including allowances and salaries, may be varied or replaced
prior to its expiry in order to implement any agreement arising
out of this Agreement.

(2) The parties to this Agreement agree to re-open negotia-
tions at least six months prior to the expiry of this Agreement.

6.—NO EXTRA CLAIMS
 (1) For the life of this Agreement or any agreement replac-

ing this Agreement, the Hospital Salaried Officers Association
shall make no further claims for productivity improvements
which occurred prior to 1 January 1996.

7.—OBJECTIVES, PRINCIPLES AND COMMITMENTS
(1) The parties agree that the objectives of this Agreement

are to—
(a) improve the productivity and efficiency of Joondalup

Health Campus;
(b) facilitate greater decentralisation and flexibility in

negotiating employment conditions and work ar-
rangements at Joondalup Health Campus;

(c) ensure high quality patient services in a safe, healthy
and equitable work environment;

(d) ensure high quality of employment and jobs; and
(e) provide a pathway to providing a wage increase to

employees based upon the achievement of improved
productivity and efficiency.

(2) By—
(a) ensuring that gains achieved through agreed im-

proved productivity and changes in workplace culture
are shared by employees, Joondalup Health Campus
and its clients;

(b) ensuring that Joondalup Health Campus operates in
a manner consistent with the principles outlined in
Attachment 2, section (1).

(c) developing and pursuing changes on a co-operative
basis; and

(d) ensuring that Joondalup Health Campus operates as
effectively, efficiently and competitively as possible.

(3) The Hospital Salaried Officers Association and Joondalup
Health Campus, Management and Employees bound by this
Agreement are committed to—

(a) Support and actively contribute to health service con-
tinuous quality improvement, including best practice,
where best practice—

(i) is simply the best way of doing things;
(ii) is a continuous improvement process which

involves constantly changing, adapting and
integrating related approaches to health serv-
ice issues;

(iii) practices are not fixed and not restricted to an
examination of costs, but also include quality
and delivery issues;

(iv) is outcome rather than simply activity based;
(v) provides the processes, structures, rights and

obligations which are essential to ensure that
the full capacity for innovation of employees
is fully and effectively used;

(vi) depends on effective training, empowerment
and participation of both management and
employees to acquire and utilise the skills
which are necessary to effectively develop,
implement and evaluate the change process;
and

(vii) are to be based on the following principles—
• customer/patient focus
• management commitment
• employee participation
• leadership
• information analysis
• policies and plans
• appropriate standards
• hospital performance
• cost effectiveness
• working smarter

(b) Support the clinical, teaching, research and organi-
sational goals of the hospital and contribute to the
achievement of those goals as active members of the
health service community.

(c) Support and actively contribute to the achievement
and/or maintenance of ACHS Accreditation.

(d) Actively contribute to the achievement of health serv-
ice budgets.

(e) Assist with achieving the hospital waiting list pri-
orities and day surgery targets.

(f) Co-operate with the development and implementa-
tion of strategies to achieve length of stay targets.

(g) Participate in a Multidisciplinary approach to patient care.
(h) The principles of public sector administration, in par-

ticular to the principles contained in Attachment 2 of
this Agreement.

In addition, Joondalup Health Campus is committed to fa-
cilitating and encouraging the participation and commitment
of employees.

8.—FRAMEWORK AND PRINCIPLES FOR FURTHER
PRODUCTIVITY BARGAINING

(1) (a) Following the receipt of a request from the HSOA to
negotiate an amendment to this Agreement with Joondalup
Health Campus, a representative from Joondalup Health Cam-
pus will meet with a representative from the HSOA to discuss
the request as soon as practicable but in any event within five
working days of the receipt of the request.

These discussions should include process issues such as what
sort of bargaining mechanism will be established, what con-
sultative process can be used or needs to be put in place,
possible initiatives to be considered and the time frame.

Negotiations will be conducted in a manner and time frame
agreed by the parties to this Agreement.

(b) The negotiations should occur on the basis of a broad
agenda of initiatives designed to improve efficiency, effec-
tiveness, productivity, patient care and flexibility within
Joondalup Health Campus.

(c) The agenda should include but not be limited to—
(i) changes in work organisation, job design and work-

ing patterns and arrangements;
(ii) examination of terms and conditions of employment

to ensure they are suited to Joondalup Health Cam-
pus’s operational requirements;

(iii) identification and implementation of best practice
across all areas of service delivery;

(iv) (i), (ii) and (iii) can be achieved by means including
but not limited to;
(aa) new training and skills development programs

as and where required;
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(bb) the optimum use of human and capital re-
sources including new technology;

(cc) quality assurance and continuous improvement
programs;

(dd) having due regard to operational requirements,
allowing sufficient flexibility to enable em-
ployees to meet their family responsibilities;
and

(ee) active occupational health and safety risk
reduction, training and rehabilitation pro-
grams.

(2) In negotiating further salary increases in return for pro-
ductivity improvements, the parties should ensure that the
following issues have been addressed and/or applied—

(a) Productivity Improvements
Productivity improvements are changes which in-
crease the efficiency and effectiveness of Joondalup
Health Campus in meeting its agreed and contracted
service programs and outcomes. Productivity im-
provements may be related to work practices or
arrangements. They may be things which go to mini-
mise the cost of what is done, to the way things are
done, to when they are done, to the quality of what is
done or to improve the ability of the provider to meet
patient and customer needs. They may or may not
require changes to Award conditions.
Without limiting any of the above, in practice, the
primary focus of Enterprise Bargaining in the
workplace is likely to be on best practice, efficiency,
effectiveness, competitiveness, cost savings, and
quality of employment.

(b) Sharing Gains from Productivity Improvement
The parties accept that there is no precise formula
for the sharing of gains from productivity improve-
ments, but in any agreement, in addition to employee
benefits, there must be a clear and specific return to
Joondalup Health Campus. Productivity improve-
ments may be related to work practices or
arrangements, subject to acceptance that where capi-
tal expenditure requires changes in work methods
and/or the number of employees and the changes are
of a nature that enhances the investment, it shall
qualify as a productivity improvement, provided that
there is a net quantifiable benefit to Joondalup Health
Campus.
Any agreement reached should not rely primarily on
improvements which are merely the result of new
technology or financial reforms or other such initia-
tives. For example; in the case of capital investment
(technology), changes arising from capital expendi-
ture for which Joondalup Health Campus takes the
risk and which require a reasonable return on the
funds invested, do not necessarily count as a pro-
ductivity improvement.
The treatment of improved efficiency arising from
major capital expenditure is to be agreed by
Joondalup Health Campus and the HSOA and
shall take into account factors such as the cost of
capital.
Where employees repackage or exchange employ-
ment conditions, all or most of the saving or
productivity improvement made by Joondalup Health
Campus can be returned to the employees.

(c) Identifying Productivity Increases
To assist in such a review a model for identifying
productivity increases is contained in Attachment 1.
The model is included as a guide only and it is ex-
pected that it will be modified to meet the needs of
Joondalup Health Campus as required.

(d) Quantum and Timing of Increases
The aggregate productivity gains negotiated at
Joondalup Health Campus could result in increases
greater than the targeted amount, however there are
practical limits on how much can be paid and when
the increases can be paid for specific operational
improvements.

9.—AWARDS, AGREEMENTS AND WORKPLACE
AGREEMENTS

(1) Relationship Between Agreements and Awards
Consistent with the Industrial Relations Act 1979 and the

State Wage Principles, this Agreement shall provide the whole
of the employees’ wage increases for the life of the Agree-
ment.

(2) Subject to the Industrial Relations Act 1979 and the State
Wage Principles, the parties reserve their rights to seek to
amend this Agreement to provide for further salary increases
in return for productivity improvements at the Joondalup Health
Campus.

(3) The Joondalup Health Campus agrees for the term of
this Agreement to be bound by the provisions of this Agree-
ment and as such , commits not to enter into Workplace
Agreements under the Workplace Agreements Act, 1993, nor
to enter an Australian Workplace Agreement, however subse-
quently legislated, with employees who would otherwise fall
within the scope of this Agreement.

(4) Subject to Clause 43—Flexibility Agreements of the
Award, nothing within this Agreement prevents the employer
from offering an employee employment on terms more fa-
vourable than the terms of this Agreement.

10.—RATES OF PAY AND THEIR ADJUSTMENT
(1) Targeted Outcome
It is agreed that—

(a) The minimum targeted outcome is an increase in
salaries of 10% which includes the initial salary in-
crease flowing from this Agreement and any
subsequent increases negotiated by Joondalup Health
Campus and the HSOA, as contemplated by clause
10(2).

(b) It would be in exceptional circumstances where the
targeted outcome would not be achieved.

(2) Wage Adjustments
This Agreement shall provide for salary increases as out-

lined in Clause 22.—Salaries of this Agreement payable as
follows—

(a) A first increase of 5%, payable from 1 January
1996;

(b) A second increase of 2% from 1 July 1996; and
(c) A further 3% targeted minimum increase, provided

sufficient productivity improvements are negotiated
by Joondalup Health Campus and the HSOA and this
Agreement is amended to reflect such agreement,
payable no earlier than 1st January 1997 unless oth-
erwise agreed by the parties to this Agreement. This
increase is to be negotiated in accordance with Clause
8(2) of this Agreement.

(3) The Minimum Increases
(a) The increases outlined above are in addition to the

1st and 2nd Arbitrated Safety Net Adjustments. How-
ever, if the third Arbitrated Safety Net Adjustment
referred to by the Western Australian Industrial Re-
lations Commission in its December 1994 State Wage
Case Decision becomes available during the period
of this Agreement, it shall be absorbed into this
Agreement to the extent to which this Agreement
provides a salary increase in excess of the amount
provided by the third Arbitrated Safety Net Adjust-
ment.

(b) Payment of the increases will be made having re-
gard to—

(i) the continued commitment of the parties to the
objectives of this Agreement and the imple-
mentation of the initiatives and reforms
included within it;

(ii) whether the reforms agreed have been imple-
mented or whether they are in the process of
being implemented;

(iii) whether the targets included in an agree-
ment  as  a  measure o f  increased
productivity, efficiency or effectiveness,
have been met; and
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11.—RESOURCES FOR PRODUCTIVITY
NEGOTIATIONS

(1) It is recognised that enterprise bargaining places consid-
erable obligations upon the parties at Joondalup Health
Campus.

(2) (a) To assist in meeting these obligations, Joondalup
Health Campus will assist by providing appropriate resources
having regard to the operational requirements of Joondalup
Health Campus and resource requirements associated with
developing amendments to this Agreement aimed at achiev-
ing further salary increases in return for productivity
improvements;

(b) It is accepted that employees of Joondalup Health Cam-
pus who are involved in the enterprise bargaining process will
be allowed reasonable paid time to fulfil their responsibilities
in this process;

(c) Access to resources shall be negotiated with Joondalup
Health Campus and shall not unreasonably affect the opera-
tion of Joondalup Health Campus;

(d) Any paid time or resources shall be provided in a manner
suitable to both parties and to enable negotiations to occur and
to assist in the achievement of agreement.

(e) The parties accept that the process of bargaining in
good faith includes disclosing relevant information, as ap-
propriate for the purposes of the negotiations and
confidentiality and privacy in the negotiation process will
be respected at all times.

(f) The parties accept that on occasions the nature of certain
information may prejudice a party’s position or not assist in
the resolution of the matter. Subject to the rights of the parties
to invoke Clause 12.—Dispute Avoidance and Settlement Pro-
cedures of this Agreement, a decision on whether or not to
exchange or divulge information will be a matter for the rel-
evant party to decide, provided that information shall not be
unreasonably withheld;

(g) Where information of a commercial or sensitive nature
is exchanged, the parties agree not to use or divulge that infor-
mation outside of the negotiating forums.

(3) No officer or employee will be discriminated against as
a result of activities conducted in accordance with this clause.

12.—DISPUTE AVOIDANCE AND SETTLEMENT
PROCEDURES

(1) The object of this Clause is to provide a set of proce-
dures for dealing with any questions, disputes or difficulties
arising under this Agreement and for dealing with any ques-
tions, dispute or difficulty between the parties during
negotiations for amendments to this Agreement.

(2) In the event of any question, dispute or difficulty arising
under this Agreement, the following procedures shall apply,
provided that nothing in these procedures shall prevent the
Secretary of the HSOA (or his/her nominee) from intervening
to assist in the process—

(a) The matter is to be discussed between the HSOA
employee representative and the employer repre-
sentative and an attempt made to resolve the matter;

(b) If the matter is unable to be resolved through discus-
sions between the HSOA employee representative
and the Joondalup Health Campus representative, the
matter is to be discussed between the employee rep-
resentative and the Chief Executive Officer of
Joondalup Health Campus or his/her nominee, as
soon as practicable but within five working days.
Notification of any question, dispute or difficulty may
be made verbally and/or in writing;

(c) The parties may individually or collectively seek
advice from any appropriate organisation or person
in an attempt to resolve the matter;

(d) If the matter is not resolved within five working days
of the date of notification in (b) hereof, either party
may notify the Secretary of the HSOA (or his/her
nominee), or the Chief Executive Officer of
Joondalup Health Campus (or his/her nominee) of
the existence of a dispute or disagreement;

(e) The Secretary of the HSOA (or his/her nominee) and
the Chief Executive Officer of Joondalup Health

Campus (or his/her nominee) shall confer on the
matters notified by the parties within five working
days and—

(i) where there is agreement on the matters in dis-
pute the parties shall be advised within two
working days;

(ii) where there is disagreement on any matter it
may be submitted to the Western Australian
Industrial Relation Commission.

(3) Where any matter is referred to the Western Australian
Industrial Relations Commission and the matter is not resolved
by conciliation, then the matter remaining in dispute may be
resolved by arbitration in accordance with the provisions of
the Industrial Relations Act 1979 and the State Wage Princi-
ples.

13.—HOURS
This clause replaces Clause 13.—Hours of the Hospital Sala-

ried Officers Award No. 39 of 1968.
(1) (a) The ordinary hours of work shall be an average of

thirty eight per week and shall be worked by one of the fol-
lowing arrangements—

(i) Ordinary hours of work of thirty eight per
week;

(ii) Flexitime roster covering a settlement period
of four weeks;

(iii) Actual hours of seventy six over nine days with
the tenth day to be taken as a paid rostered
day off;

(iv) Such other arrangements as are agreed between
the employer and employee. Provided that pro-
posed hours of duty where set outside the terms
of this Agreement shall be subject to ratifica-
tion of the WA Industrial Commission.

(v) In addition to the above arrangements, where
the employee and the employer so agree in
writing, shifts of not more than 12 hours may
be worked.

(b) Subject to the following, where the employer and an
employee or group of employees agree in writing,
shifts of up to 12 hours may be worked provided the
average normal hours worked in a shift cycle or set-
tlement period does not exceed 76 per fortnight.

(i) While recognising that in the course of an av-
eraging process there may be some individual
variances, the terms and conditions of the shift
agreement shall on balance be no less favour-
able than those prescribed by this Agreement;

(ii) The period of the shift cycle or settlement pe-
riod over which the arrangement may extend
shall be clearly defined;

(iii) The arrangement shall allow for a minimum
of one clear day off in each 7 days;

(iv) The arrangement may allow for additional time
off in lieu of penalty rates;

(v) The arrangement may allow for salary aver-
aging of regular penalties and allowances
including penalties for working on a public
holiday;

(vi) Any proposed arrangement or agreement
which extends beyond these parameters must
be referred to the Industrial Relations Com-
mission for ratification.

(c) Where the employer has made a definite decision to
introduce changes to shift rosters or employees’ or-
dinary hours, the employer shall notify the employees
who may be affected by the proposed changes and
the Union as soon as the decision has been made and
before the changes are to be introduced. Discussion
with the employees and union shall occur consistent
with the Introduction of Change clause of the Hos-
pital Salaried Officers Award No. 39 of 1968.

(d) The operation of working arrangements prescribed
in paragraph (a) above, shall be consistent with the
working arrangements prescribed in this clause.
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(2) Ordinary Hours
Subject to the Award clauses other than those expressly re-

placed by this Agreement, the spread of ordinary hours will be
from 6.00am to 6.00pm Monday to Friday inclusive with a
meal break of not less than 30 minutes nor more than 60 min-
utes to be taken between 12.00noon and 2.00pm, provided that
an employee may with prior approval of their supervisor be
allowed to extend the meal break beyond 60 minutes to a maxi-
mum of 90 minutes.

(3) Other Working Arrangements
(a) The ordinary hours of duty observed may be varied

in accordance with subclause (1)(a)(iv) so as to make
provisions for—

(i) the attendance of employees for duty on a Sat-
urday, Sunday, or Public Holidays.

(ii) the performance of shift work including work
on Saturdays, Sundays or Public Holidays; and

(iii) the nature of the duties of an employee or class
of employees in fulfilling the responsibilities
of their office.

provided that where the hours of duty are so varied
an employee shall not be required to work more than
five hours continuously without a break unless agreed
in writing between the employee and the employer.

(b) Notwithstanding the above where it is considered
necessary to provide a more economic operation, the
employer may authorise the operation of alternative
working arrangements in the Joondalup Health Cam-
pus.
The continuing operation of any alternative working
arrangements, so approved, will depend on the em-
ployer being satisfied that the efficient functioning
of the hospital is being enhanced by its operation.
Such alternative working arrangements shall be in
accordance with subclause (1)(a)and (d).

(4) Flexitime Arrangements
(a) Flexitime Roster

(i) The authorisation of a flexitime roster shall
be the responsibility of the employer. The ros-
ter will indicate the minimum staffing and any
other requirements in respect to starting and
finishing times, lunch break coverage and
flexileave.

(ii) The roster shall cover a settlement period of
four weeks and shall be made available to all
affected employees no later than three days
prior to the settlement period commencing.

(iii) The roster shall be prepared in consultation
with the affected employees, subject to the
employer retaining the right to determine ar-
rangements to suit the operational needs of the
department.

(iv) Subject to four weeks notice being given to
affected employees, the employer may with-
draw authorisation of a flexitime roster.

(b) Hours of Duty
(i) The ordinary hours of duty may be an average

of 7 hours 36 minutes per day which may be
worked with flexible commencement and fin-
ishing times in accordance with the provisions
of this subclause, provided that the required
hours of duty for each four week settlement
period shall be 152 hours.

(ii) For the purpose of leave and Public Holidays,
a day shall be credited as 7 hours 36 minutes.

(c) Flexitime Periods
Within the constraints of the prepared roster and sub-
ject to the concurrence of the supervisor, employees
may select their own starting and finishing times
within the following periods—

6.00 am to 9.30 am
11.00 am to 2.30 pm (Minimum half an hour
break)

3.30 pm to 6.00 pm

(d) Core Periods
Core periods may be set by agreement between the
employer and the employee.

(e) Lunch Break
(i) An employee shall be allowed to extend the

meal break between 11 am and 2.30 pm of not
less than 30 minutes but not exceeding 60
minutes except as provided below.

(ii) An employee may be allowed to extend the
meal break beyond 60 minutes to a maximum
of 90 minutes. Such an extension is subject to
prior approval of the employee’s supervisor.

(f) Flexileave
(i) Within the constraints of the prepared roster and

subject to the prior approval of the supervisor,
an employee may be allowed a maximum of
two full days or any combination of half days
and full days that does not in total exceed two
days in any one settlement period.

(ii) Approval to take flexileave is subject to the
employee having accrued sufficient credit
hours to cover the absence prior to taking the
leave. In exceptional circumstances and with
the approval of the employer, flexileave may
be taken before accrual subject to such condi-
tions as the employer may impose.

(g) Settlement Period
(i) For recording time worked, there shall be a set-

tlement period which shall consist of four weeks.
(ii) The settlement period shall commence at the

beginning of a pay period.
(iii) The required hours of duty for a settlement

period shall be 152 hours.
(h) Credit Hours

(i) Credit hours in excess of the required 152
hours to a maximum of 7 hours 36 minutes
are permitted at the end of each settlement
period. Such credit hours shall be carried for-
ward to the next settlement period.

(ii) Credit hours in excess of 7 hours 36 minutes
at the end of a settlement period shall be lost.

(iii) Credit hours at any point within the settlement
period shall not exceed 20 hours.

(i) Debit Hours
(i) Debit hours below the required 152 hours to a

maximum of 4 hours are permitted at the end
of each settlement period.
Such debit hours shall be carried forward to
the next settlement period.

(ii) For debit hours in excess of 4 hours, an em-
ployee shall be required to take leave without
pay for the period necessary to reduce debit
hours to those specified in subparagraph (i) of
this subclause.

(iii) Employees having excessive debit hours may
be required to work standard working hours
in addition to not being paid for the number of
hours in excess of the debit hours permitted at
the end of each settlement period.

(j) Maximum Daily Working Hours
Subject to subclause (1)(b), a maximum of 10 hours
may be worked in any one day.

(k) Study Leave
Where study leave has been approved by the em-
ployer, credits will be given for education
commitments falling within the ordinary hours of
duty and for which “time off” is necessary to allow
for attendance at formal classes.

(l) Overtime
(i) Employees receiving at least one day’s prior

notice of overtime shall be required to work
the ordinary hours of duty determined by the
employer under subclause (1) of this clause.
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(ii) Where an employee is required to work over-
time at the conclusion of a day with less than
one day’s notice, and

(aa) where the employee has at the com-
mencement of that day 2 hours or more
flexitime credits, the employee shall be
paid overtime after 5 hours work on that
day, or for time worked after 3.30 pm,
whichever is the later, or

(bb) where that employee has commenced
duty prior to 8.30 am and has, at the com-
mencement of that day, less than 2 hours
flexitime credits, the employee shall be
paid overtime, for time worked after the
completion of ordinary hours of duty or
after working 7 hours 36 minutes on that
day, whichever is the earlier, or

(cc) where that employee has commenced
work after 8.30 am and has, at the com-
mencement of that day, less than 2
hours flexitime credits, the employee
shall be paid overtime for time worked
after 5.30 pm or after working 7 hours
36 minutes, on that day whichever is
the earlier.

(iii) Where an employee is required to work over-
time at the beginning of a day with less than
one day’s notice, that employee shall be paid
overtime for any time worked prior to the com-
mencing time for ordinary hours of duty
determined by the employer under subclause
(1) of this clause.

(5) Nine Day Fortnight
(a) Hours of Duty

(i) The employer may authorise the operation of
a nine day fortnight where the ordinary hours
of duty of 76 hours a fortnight are worked over
nine days of the fortnight, exclusive of work
performed on Saturday, Sunday and the spe-
cial rostered day off, with each day consisting
of 8 hours and 27 minutes.

(ii) The employer shall determine employees’
commencing and finishing times between the
spread of 6.00 am and 6.00 pm, in order to
ensure that departmental requirements are met
on each day.

(b) Lunch Break
A meal break shall be allowed and taken in accord-
ance with the standard provisions of this clause.

(c) Special Rostered Day Off
Each employee shall be allowed one special rostered
day off each fortnight in accordance with a roster pre-
pared by management showing days and hours of duty
and special rostered days off for each employee.

(d) Leave and Public Holidays.
For the purposes of leave and Public Holidays, a day
shall be credited as 8 hours 44 minutes notwithstand-
ing the following—

(i) When a Public Holiday falls on an employ-
ee’s special rostered day off the employee shall
be granted a day in lieu of the holiday prior to
the conclusion of the current fortnight.

(ii) For a Public Holiday occurring during a pe-
riod of annual leave, an additional day will be
added to the period of leave irrespective of
whether it falls on a rostered work day or spe-
cial rostered day off.

(iii) A four week annual leave entitlement is
equivalent to 152 hours, the equivalent to
eighteen rostered working days of 8 hours 27
minutes, and two special rostered days off.

(iv) An employee who is sick on a special rostered
day off will not be granted sick leave for that
day, and will not be credited with an additional
day off in lieu.

(e) Overtime
The provisions of the relevant overtime clause, shall
apply for work performed prior to an employee’s
nominated starting time and after an employee’s
nominated ceasing time in accordance with
subparagraph (a)(ii) and on an employee’s special
rostered day off.

(f) Study Leave
Credits for Study Leave will be given for educational
commitments falling due between and employee’s
nominated starting and finishing times.

14.—PART-TIME EMPLOYEES
To be read in conjunction with Clause 34.—Part-time Em-

ployees of the Hospital Salaried Officers Award No. 39 of
1968.

(1) Part-time workers aged 21 years or more shall be paid at
a rate pro-rata to the rate prescribed for the class of work for
which they are engaged in the proportion to which their fort-
nightly hours bear to 76 hours per fortnight.

(2) When a part-time worker as defined by the Hospital Sala-
ried Officers Award No. 39 of 1968, commences employment
on or after the 1 July 1996, he/she shall accrue service to-
wards progression onto subsequent salary increments within a
salary level, on a pro-rata basis of the number of hours worked
to full time hours.

(3) Provided that relevant prior service and experience shall
be taken into account when determining at what increment
within a specified salary level a part-time employee is ap-
pointed.

15.—PUBLIC HOLIDAYS
This provision replaces subclause 16(1)(a) of the Hospital

Salaried Officers Award No. 39 of 1968.
(1) The following days or the days observed in lieu thereof

shall subject as hereinafter provided, be allowed as holidays
without deduction of pay, namely New Year’s Day, Australia
Day, Good Friday, Easter Monday, Anzac Day, Labour Day,
Foundation Day, Sovereign’s Birthday, Christmas Day and
Boxing Day. Provided that another day may be taken as a holi-
day by arrangement between the parties in lieu of any of the
days named in this subclause.

(2) With effect from 1 April 1996 employees covered by
this Agreement shall not be eligible to receive the two floating
holidays otherwise provided for by Operational Instruction 657/
95 and Circular to Ministers No. 1 of 1994 issued by the Of-
fice of The Premier. Provided that the holiday employees
become eligible to receive on 2 January 1996 may be taken in
accordance with the above mentioned Circular before 1 Janu-
ary 1997.

16.—LONG SERVICE LEAVE
In addition to Clause 9 of the Hospital Salaried Officers (Joondalup

Health Campus) Award, 1996, the following shall apply;
At the request of the employee and with the agreement

of the employer, an employee faced with pressing per-
sonal needs, may be paid in lieu of taking a portion of
long service leave.

17.—SICK LEAVE
This provision replaces subclause (7) of Clause 18.—Sick

Leave of the Hospital Salaried Officers Award No. 39 of 1968.
The basis for the cumulative accrual of sick leave shall be—

Leave On
Full Pay

Working Days
(a) On date of employment

of the employee 5
(b) On completion by the

employee of six
months’ service 5

(c) On completion by the
employee of twelve
 months’ service 10

(d) On completion of each
additional twelve
months’ service
by the employee 10
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Provided that where an employee has accrued sick leave on
half days pay prior to the date upon which this Agreement
comes into effect those accrued half days shall be converted to
the equivalent of full days sick leave and shall remain to the
employee’s credit until such time as they may be taken.

18.—FAMILY, BEREAVEMENT AND PERSONAL
LEAVE

This clause replaces Clause 17.—Short Leave of the Hospi-
tal Salaried Officers Award No. 39 of 1968.

(1) Family Leave
(a) In this subclause “family member” means the em-

ployee’s spouse, defacto spouse, child, step child,
parent, step parent. This entitlement will also apply
to another person who lives with the employee as a
member of the employee’s family.

(b) The employee is entitled to use up to 38 hours of his/
her personal accrued sick leave to care for an ill fam-
ily member each year, providing the employee must
maintain a minimum of 10 days of sick leave avail-
able for personal use in each year. Subject to
subclause (e), all family leave taken is deducted from
the employee’s sick leave entitlement.

(c) Family leave is not cumulative from year to year.
(d) Medical certificate requirements are as per those for

Sick Leave under the Award.
(e) Where an employee has insufficient accrued sick

leave, by mutual agreement, up to five days of an-
nual leave may be used for the purpose of family
leave.

(2) Bereavement Leave
(a) An employee shall on the death of—

(i) the spouse of the employee;
(ii) the child or step-child of the employee;

(iii) the parent or step-parent of the employee;
(iv) the brother, sister, step brother or step sister;

or
(v) any other person, who immediately before that

person’s death, lived with the employee as a
member of the employee’s family,

be eligible for up to two (2) days bereavement leave,
provided that at the request of an employee the em-
ployer may exercise a discretion to grant bereavement
leave to an employee in respect of some other per-
son with whom the employee has a special
relationship.

(b) The 2 days need not be consecutive.
(c) Bereavement leave is not to be taken during any other

period of leave.
(d) An employee who claims to be entitled to paid leave

under paragraph (a) of this subclause is to provide to
the employer, if so requested, evidence that would
satisfy a reasonable person as to—

(i) the death that is the subject of the leave sought;
and

(ii) the relationship of the employee to the de-
ceased person.

(e) An employee requiring more than two days bereave-
ment leave in order to travel overseas in the event of
the death overseas of a member of the employees
immediate family may, upon providing adequate
proof, in addition to any bereavement leave to which
the employee is eligible, have immediate access to
annual leave and/or accrued long service leave in
weekly multiples and/or leave without pay provided
all accrued leave is exhausted.

 (3) Special Personal Leave
(a) Without Pay

The employer may upon the request of an employee,
grant that employee special leave without pay for
any special or personal reason.

(b) Use of Annual Leave
The employer may, upon the request of an employee
and with sufficient cause being shown, which may

in the circumstances be with little notice, grant that
employee single days of annual leave for pressing
personal emergencies.

19.—ALLOWANCES
(1) Where an employee subject to this Agreement is paid an

allowance as provided under the Hospital Salaried Officers
Award No. 39 of 1968, which is calculated as a percentage of
a salary rate prescribed by that Award, the allowance shall for
the life of this Agreement, now be calculated using the salary
rates as prescribed at Clause 22.—Salaries of this Agreement.

20.—OVERPAYMENTS
(1) Where an employee is paid for work not subsequently

performed or is overpaid in any other manner, the employer is
entitled to make adjustment to the subsequent wages or sala-
ries of the employee.

(2) One-off Overpayments
Subject to subclauses (4) and (5), one-off overpayments may

be recovered by the employer in the pay period immediately
following the pay period in which the overpayment was made,
or in the period immediately following the pay period in which
it was discovered that overpayment has occurred.

(3) Cumulative Overpayments
Subject to subclauses (4) and (5), cumulative overpayments

may be recovered by the employer at a rate agreed between
the employer and the employee, provided that the rate at which
the overpayment is recovered is not at a lesser rate than the
rate at which it was overpaid or $50 per week, depending on
which is the lesser amount per pay period.

(4) In exceptional circumstances, other arrangements for the
recovery of overpayments may be agreed between the em-
ployer and the employee.

(5) the employer is required to notify the employee of their
intention to recoup overpayment and to consult with the em-
ployee as to the appropriate recovery rate.

21.—SALARIES
This clause replaces Schedule A—Minimum Salaries of the

Hospital Salaried Officers Award No. 39 of 1968.
(1) Subject to the provision of Clause 9.—Salaries of the

Award and to the provisions of this Clause the minimum an-
nual salaries for employees bound by this Agreement are set
in this Clause and shall apply from 1 January 1996 until the
expiry of this Agreement.

(2) Minimum Salaries are as follows;
Award Award
Rate Rate

+ 2 ASNA + 2 ASNA
Award Rate + 5% EB + 5% + 2%
+ 2 ASNA effective effective

LEVELS Award Rate of $835 p.a. 1 Jan 1996 1 July 1996

Salary Salary Salary Salary
P/Annum P/Annum P/Annum P/Annum

LEVEL 1
under 17 years of age 10,452 10,881 11,425 11,654
17 years of age 12,206 12,707 13,342 13,609
18 years of age 14,248 14,833 15,574 15,886
19 years of age 16,491 17,168 18,026 18,387
20 years of age 18,520 19,280 20,244 20,649
1st year of full-time
equivalent adult
service 20,343 21,178 22,237 22,682
2nd year of full-time
equivalent adult
service 20,997 21,832 22,924 23,382
3rd year of full-time
equivalent adult
service 21,647 22,482 23,606 24,078
4th year of full-time
equivalent adult
service 22,295 23,130 24,287 24,772

LEVEL 2 22,946 23,781 24,970 25,469
23,597 24,432 25,654 26,167
24,346 25,181 26,440 26,969
24,864 25,699 26,984 27,524
25,629 26,464 27,787 28,343
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Award Award
Rate Rate

+ 2 ASNA + 2 ASNA
Award Rate + 5% EB + 5% + 2%
+ 2 ASNA effective effective

LEVELS Award Rate of $835 p.a. 1 Jan 1996 1 July 1996

Salary Salary Salary Salary
P/Annum P/Annum P/Annum P/Annum

LEVEL 3 26,533 27,368 28,736 29,311
27,236 28,071 29,475 30,064
27,975 28,810 30,251 30,856
29,154 29,989 31,488 32,118

LEVEL 4 29,771 30,606 32,136 32,779
30,696 31,531 33,108 33,770
31,647 32,482 34,106 34,788
32,998 33,833 35,525 36,235

LEVEL 5 33,702 34,537 36,264 36,989
34,669 35,504 37,279 38,025
35,664 36,499 38,324 39,090
36,688 37,523 39,399 40,187

LEVEL 6 38,660 39,495 41,470 42,299
40,124 40,959 43,007 43,867
42,204 43,039 45,191 46,095

LEVEL 7 43,317 44,152 46,360 47,287
44,727 45,562 47,840 48,797
46,188 47,023 49,374 50,362

LEVEL 8 48,323 49,158 51,616 52,648
50,073 50,908 53,453 54,522

LEVEL 9 52,721 53,556 56,234 57,358
54,563 55,398 58,168 59,331

LEVEL 10 56,580 57,415 60,286 61,491
59,824 60,659 63,692 64,966

LEVEL 11 62,415 63,250 66,413 67,741
65,050 65,885 69,179 70,563

LEVEL 12 68,663 69,498 72,973 74,432
71,104 71,939 75,536 77,047
73,888 74,723 78,459 80,028

CLASS 1 78,098 78,933 82,880 84,537
CLASS 2 82,308 83,143 87,300 89,046
CLASS 3 86,516 87,351 91,719 93,553
CLASS 4 90,726 91,561 96,139 98,062

(a) An employee, who is 21 years of age or older on
appointment to a classification equivalent to Level
1, may be appointed to the minimum rate of pay based
on years of service, not on age.

(b) A Medical Typist or Medical Secretary shall be paid
a medical terminology allowance of $1000 per an-
num.
For the purposes of this subclause ‘Medical Typ-
ist’ and ‘Medical Secretary’ shall mean those
workers classified on a classification equivalent
to Level 1,2, or 3 who spend at least 50% of their
time typing from tapes, shorthand, and/or Doc-
tor’s notes of case histories, summaries, reports
or similar material involving a broad range of
medical terminology.

(3) Salaries.—Specified Callings and Other Professionals
are as follows;

(a) Employees, who possess a relevant tertiary level
qualification, or equivalent as agreed between the
union and the employers, and who are employed in
the callings of Architect, Audiologist, Bio Engineer,
Chemist, Dietitian, Engineer, Medical Scientist, Li-
brarian, Occupational Therapist, Physiotherapist,
Physicist, Pharmacist, Clinical Psychologist, Psy-
chologist, Research Officer, Scientific Officer, Social
Worker, Speech Pathologist, Podiatrist, Medical
Imaging Technologist, Nuclear Medicine Technolo-
gist, Radiation Therapist, Orthotist, or any other
professional calling as agreed between the Union and

employers, shall be entitled to Annual Salaries as
follows—

Award Award
Rate Rate

+ 2 ASNA + 2 ASNA
Award Rate + 5% EB + 5% + 2%
+ 2 ASNA effective effective

LEVELS Award Rate of $835 p.a. 1 Jan 1996 1 July 1996

Salary Salary Salary Salary
P/Annum P/Annum P/Annum P/Annum

LEVEL 3/5 26,533 27,368 28,736 29,311
27,975 28,810 30,251 30,856
29,771 30,606 32,136 32,779
31,647 32,482 34,106 34,788
34,669 35,504 37,279 38,025
36,688 37,523 39,399 40,187

LEVEL 6 38,660 39,495 41,470 42,299
40,124 40,959 43,007 43,867
42,204 43,039 45,191 46,095

LEVEL 7 43,317 44,152 46,360 47,287
44,727 45,562 47,840 48,797
46,188 47,023 49,374 50,362

LEVEL 8 48,323 49,158 51,616 52,648
50,073 50,908 53,453 54,522

LEVEL 9 52,721 53,556 56,234 57,358
54,563 55,398 58,168 59,331

LEVEL 10 56,580 57,415 60,286 61,491
59,824 60,659 63,692 64,966

LEVEL 11 62,415 63,250 66,413 67,741
65,050 65,885 69,179 70,563

LEVEL 12 68,663 69,498 72,973 74,432
71,104 71,939 75,536 77,047
73,888 74,723 78,459 80,028

CLASS 1 78,098 78,933 82,880 84,537
CLASS 2 82,308 83,143 87,300 89,046
CLASS 3 86,516 87,351 91,719 93,553
CLASS 4 90,726 91,561 96,139 98,062

 (b) Subject to paragraph (d) of this sub clause, on
appointment or promotion to the Level 3/5 under this
sub clause—

(i) Employees, who have completed an approved
three academic year tertiary qualification, rel-
evant to their calling, shall commence at the
first year increment;

(ii) Employees, who have completed an approved
four academic year tertiary qualification, rel-
evant to their calling, shall commence at the
second year increment;

(iii) Employees, who have completed an approved
Masters or PhD Degree relevant to their call-
ing shall commence on the third year
increment;

Provided that employees who attain a higher tertiary
level qualification after appointment shall not be enti-
tled to any advanced progression through the range.

(c) The employer and union shall be responsible for de-
termining the relevant acceptable qualifications for
appointment for the callings covered by this sub
clause and shall maintain a manual setting out such
qualifications.

(d) The employer in allocating levels pursuant to para-
graph (b) of this sub clause may determine a
commencing salary above Level 3/5 for a particular
calling/s.

(4) The following conditions shall apply to employees in the
callings detailed below—

Engineers—
Employees employed in the calling of Engineer and
who are classified Level 3/5 under this Agreement
shall be paid a minimum salary at the rate prescribed
for the maximum of Level 3/5 where the employee
is an “experienced engineer” as defined.
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For the purposes of this paragraph “experienced en-
gineer” shall mean—

(a) An engineer appointed to perform professional
engineering duties and who is a Corporate
Member of The Institution of Engineers, Aus-
tralia, or who attains that status during service.

(b) An engineer appointed to perform professional
duties who is not a Corporate Member of the
Institution of Engineers, Australia but who
possesses a degree or diploma from a Univer-
sity, College, or Institution acceptable to the
employer on the recommendation of the Insti-
tution of Engineers, Australia, and who—

(i) having graduated in a four or five aca-
demic year course at a University or
Institution recognised by the employer,
has had four years experience on pro-
fessional engineering duties acceptable
to the employer since becoming a quali-
fied engineer, or

(ii) not having a University degree but pos-
sessing a diploma recognised by the
employer, has had five year’s experi-
ence on professional engineering
duties, recognised by the employer
since becoming a qualified engineer.

(5) The rates of pay in this Agreement include the first $8.00
per week arbitrated safety net adjustment payable under the
December, 1994 State Wage Decision. This first $8.00 per week
arbitrated safety net adjustment may be offset to the extent of
any wage increase as a result of agreements reached at enter-
prise level since 1 November, 1991. Increases made under
previous State Wage Case Principles or under the current State-
ment of Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net
adjustments.

(6) The rates of pay in this Agreement include the second
$8.00 per week arbitrated safety net adjustment payable under
the December 1994 State Wage Decision. This second $8.00
per week arbitrated safety net adjustment may be offset to the
extent of any wage increase payable since 1 November, 1991,
pursuant to enterprise agreements in so far as that wage in-
crease has not previously been used to offset an arbitrated safety
net adjustment. Increases made under previous State Wage Case
Principles or under the current Statement of Principles, ex-
cepting those resulting from Enterprise Agreements, are not
to be used to offset arbitrated safety net adjustments.

(7) The first and second arbitrated safety net increases have,
for the purposes of this agreement been offered against past
productivity improvements.

22.—RATIFICATION
The signatories that follow testify to the fact that this Agree-

ment shall come into effect as of the date of registration, that
being the ___________ day of _________ 1996.

Michael Hartland
(signed by M Hartland) 24/10/96
(Signature) (Date)

President, for and on behalf of the Hospital Salaried Offic-
ers Association of Western Australia (Union of Workers)

Daniel P Hill
common seal affixed

(signed by C Panizza) 24/10/96
(Signature) (Date)

Secretary, for and on behalf of the Hospital Salaried Offic-
ers Association of Western Australia (Union of Workers)

Ian MacDonald
(signed by Ian McDonald

22.10.96
(Signature) (Date)

Chief Executive Officer, Joondalup Health Campus, for an
on behalf of Mayne Nickless Ltd, ACN 004073410, trading as
Health Care of Australia, incorporated in Victoria and operat-
ing as Joondalup Health Campus.

ATTACHMENT 1—MODEL FOR IDENTIFYING
PRODUCTIVITY INCREASES

The following model is to be used as a guide only and it is
expected that it will be modified to meet the needs of Joondalup
Health Campus as required.
A Model for Identifying Pr oductivity Incr eases

The primary focus of Enterprise Bargaining in the workplace
will be on best practice, efficiency, effectiveness, competitive-
ness and cost saving.

Employees to focus on the following areas—
• Productivity Improvements which can be made:

Identification of all possibilities for improving pro-
ductivity through looking at possible changes in what
work is done, how the work is done, who does the
work, who could better do the work, when the work
is done, whether the work should be done (ie. whether
a particular task can be performed less often and still
achieve a satisfactory output) possibilities for multi-
skilling and opportunities to reduce costs (including
financial costs) and reduce waste.

• Barriers to Productivity Improvements:  Identifi-
cation of any significant barriers to improving
productivity, such as, need for training, need for
equipment, problems with computer programs, de-
marcation problems and arguments about who should
do what, award constraints, information or guide-
lines problems, problems in regard to supervision,
whether too much or not enough, or of poor quality,
opportunities and barriers to self management, physi-
cal barriers such as the location of various functions
which interact with each other and barriers to com-
munication.

Employers, in consultation with their Employees, to focus
on all of the above plus macro issues impacting on produc-
tivity—

• Structural Matters:  Management may need to look
at the structures within which the work is done and
how they can be improved upon.

• Management Style: Management style and its ap-
propriateness may need to be examined at both an
organisational and departmental level.

• Best Practice, Benchmarking, Continuous Im-
provement and New Opportunities: Initiatives in
these areas will in general need to be initiated by
management. This is an important area given that
one of its outcomes should be improved competi-
tiveness.
Where barriers to competitiveness beyond the con-
trol of the employer/health service are identified,
these should be drawn to the attention of the Health
Department so that they can be addressed on an in-
dustry basis.

• Culture and Environment:  Management culture
and organisational culture may need to be exam-
ined in light of the overall direction of health
management and where appropriate programs and
training be introduced to address any identified
problems.

Quality of Employment—Issues to be Examined by Both
Employees and Employers—

This area does not necessarily impact on productivity, as
such, but may have a positive impact financially and/or an
improvement in the non-wage rewards of employment and is
therefore a very valuable, win-win, area for both employees
and employers. Matters to be examined under this heading
include, but are not confined to—

• Occupational Health and Safety
• Unplanned Absences
• Health and Welfare of the Workforce
• Family needs and other demands on workers: better

ways to accommodate and acknowledge these with-
out losing focus on the main objectives in regard to
responsibility for service to the employer.

• Use of Leave
• Equal Opportunity
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• Career paths, including access to special project
work, providing opportunities for development and
recognition

• Employee Recognition, through feedback, support,
acknowledgment, enablement, empowerment, con-
sultation and non-financial rewards

• Training and Development
• Equity Issues

ATTACHMENT 2—GENERAL PRINCIPLES
General Principles of Administration and

Management
(1) The principles of administration and management to be

observed are that—
(a) Joondalup Health Campus shall be administered in a

manner which emphasises the importance of service
to the community;

(b) Joondalup Health Campus is to be structured and organ-
ised asto achieve and maintain operational responsiveness
and flexibility, thus enabling it to adapt quickly and effec-
tively to changes in policy and priority;

(c) Joondalup Health Campus is to be structured and
administered as to enable decisions to be made, and
action taken, without excessive formality and with a
minimum of delay;

(d) administrative responsibilities are to be clearly de-
fined and authority is to be delegated sufficiently to
ensure that those to whom responsibilities are as-
signed have adequate authority to deal expeditiously
with questions that arise in the course of discharging
those responsibilities;

(e) Joondalup Health Campus should have as their goal
a continued improvement in the efficiency and ef-
fectiveness of their performance and should be
administered with that goal always in view;

(f) resources are to be deployed so as to ensure their
most efficient and effective use;

(g) proper standards of financial management and ac-
counting are to be maintained at all times; and

(h) proper standards are to be maintained at all times in
the creation, maintenance and retention of records.

General Principles of Human Resource Management
(2) (a) The principles of Human Resource Management that

are to be observed are that—
(i) all selection processes are to be directed to-

wards, and based on, a proper assessment of
merit and equity;

(ii) no power with regard to human resource man-
agement is to be exercised on the basis of
nepotism or patronage;

(iii) employees are to be treated fairly and consist-
ently and are not to be subjected to arbitrary
or capricious administrative acts;

(iv) there is to be no unlawful discrimination
against employees or persons seeking employ-
ment in the Public Sector on a ground referred
to in the Equal Opportunity Act 1984 or any
other ground; and

(v) employees are to be provided with safe and healthy
working conditions in accordance with the Occu-
pational Health, Safety and Welfare Act 1984.

(b) In matters relating to—
(i) the selection, appointment, transfer, second-

ment, classification, remuneration,
redeployment, redundancy or termination of
employment of an individual employee; or

(ii) the classification of a particular office, post
or position,

in its department or organisation, an employing au-
thority is not subject to any direction given, whether
under any written law or otherwise, by the Minister
of the Crown responsible for the department or or-
ganisation, but shall, subject to this Act, act
independently.

General Principles of Official Conduct
(3) The principles of official conduct that are to be observed

by the employer and employees are that they—
(a) are to comply with the provisions of—

(i) this Act and any other Act governing their
conduct;

(ii) public sector standards and codes of ethics;
and

(iii) any code of conduct applicable to the public
sector body or employee concerned;

(b) are to act with integrity in the performance of offi-
cial duties and are to be scrupulous in the use of
official information, equipment and facilities; and

(c) are to exercise proper courtesy, consideration and sen-
sitivity in their dealings with members of the public
and employees.

LANCE HOLT SCHOOL (ENTERPRISE
BARGAINING) AGREEMENT 1996.

No. AG 80 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and

Lance Holt School.

No. AG 80 of 1997.

Lance Holt School (Enterprise Bargaining) Agreement 1996.

30 April 1997.
Order.

HAVING heard Ms T. Howe on behalf of the Applicants, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

THAT the Lance Holt School (Enterprise Bargaining)
Agreement 1996 filed in the Commission on the 24th day
of March 1997 be registered effective on and from the
29th day of April 1997.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This agreement shall be known as the Lance Holt School

(Enterprise Bargaining) Agreement 1996 and replaces the
Lance Holt School (Enterprise Bargaining) Agreement 1994.

2.—ARRANGEMENT
 1. Title
 2. Arrangement
 3. Parties to the Agreement
 4. Scope of Agreement
 5. Date and Duration of Agreement
 6. Relationship to Parent Award
 7. Objective
 8. Salaries
 9. Agreed Efficiency Improvements
10. Dispute Resolution Procedure
11. No Further Claims
12. No Precedent
13. Signatories

Appendix 1

3.—PARTIES TO THE AGREEMENT
This agreement is made between the Lance Holt School (the

School) and The Independent Schools Salaried Officers’
Association of Western Australia, Industrial Union of Workers
(the ISSOA), a registered organisation of employees.
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4.—SCOPE OF AGREEMENT
(1) This agreement shall apply to teachers who are employed

within the scope of the Independent Schools’ Teachers’ Award
1976.

(2) The number of teachers covered by this agreement is 6.

5.—DATE AND DURATION OF AGREEMENT
This agreement shall come into effect on and from 29th April

1997 and shall expire on 31st May 1998.

6.—RELATIONSHIP TO PARENT AWARD
This agreement shall be read and interpreted in conjunction

with the Independent Schools’ Teachers’ Award 1976 (the
award).

Where there is any inconsistency between this agreement
and the award, this agreement will prevail to the extent of the
inconsistency.

7.—OBJECTIVE
The nature and purposes of this agreement are to—

(1) Consolidate and further develop initiatives arising
out of the award restructuring process.

(2) Accept a mutual responsibility to maintain a work-
ing environment which will ensure that the School
and its staff become genuine participants and con-
tributors to the School’s aims, objectives and
philosophy.

(3) Safeguard and improve the quality of teaching and
learning by emphasising the upgrading of profes-
sional skills and knowledge. The School and the
teaching staff acknowledge that this upgrading of
skills and experience can best occur when both the
School and staff share responsibility for professional
development by undertaking both in-service and ex-
ternal courses and training partly during the School’s
time and partly during the teachers’ time.

8.—SALARIES
The salary rates prescribed in the Lance Holt School

(Enterprise Bargaining) Agreement 1994 are to be increased
by—

(i) 2.5% from 1 July 1996
(ii) 2.5% from 1 February 1997

(iii) 2.5% from 1 July 1997
(iv) 2.6% from 1 February 1998

as per Appendix I.

9.—AGREED EFFICIENCY IMPROVEMENTS
(1) Senior Teacher
Notwithstanding prior agreement reached by the parties to

the award, any award amendment relating to the establishment
of the Senior Teacher 3 classification shall not apply for the
purposes of this agreement.

(2) Payment for Relief Teachers
Notwithstanding the provisions of paragraph (5)(a) of clause

11.—Salaries of the award, relief teachers, employed for five
consecutive working days or less, may be engaged by the day
or part day and shall be paid the daily rate as prescribed by the
award or a pro-rate rate on the basis of the number of periods
worked in proportion to the number of periods in the particular
school day.

(3) First Teaching Appointment
A teacher appointed to his/her first teaching position who, at

the end of the initial twelve months, is deemed by the School
not to have developed adequate teaching skills, may be
appointed as a temporary teacher subject to subclause (2) of
Clause 2.—Induction of Appendix 1 of the award.

(4) Long Service Leave
(a) Notwithstanding the provisions of subclause (1) of

Clause 10.—Long Service Leave of the award, from
1 July 1995 a teacher who has completed eight years’
continuous service with the School shall be entitled
to take ten weeks’ long service leave on full pay.

(b) After a further two years of continuous service
an additional three weeks’ long service leave is
payable.

(c) Following ten years’ continuous service long serv-
ice leave will accrue at the rate of 1.3 weeks per year
and may be taken on a pro rata basis on approval by
the council.

(5) Parental Leave
(a) The School will grant Parental Leave in accordance

with current minimum conditions as contained in the
Western Australian Minimum Conditions of Employ-
ment Act (1993).

(b) Staff may request an extension to parental leave by
up to a further 12 months by agreement between the
teacher and the School. Teachers requesting this ex-
tension are required to give one term’s notice of such
request.

(6) Study Leave
Study leave of two days’ paid and two days’ unpaid leave is

available for teachers enrolled in tertiary studies in education
or related disciplines or other courses, subject to the School
Co-ordinator being satisfied that the course would benefit the
school.

(7) Duties Other Than Teaching
Classroom teachers (F.T.E. 1.0) will receive a minimum

of one hour DOTT (duties other than teaching) time per
week.

(8) Promotion Positions
While maintaining the promotions structure described

in the award, the School shall have the discretion to adapt
this structure to meet its educational needs. The normal
processes of appointment to promotion positions will be
followed.

(9) Carer’s Leave
(a) Teachers shall be entitled to up to two (2) days paid

carer’s leave per annum.
(b) Such leave will not accumulate.

10.—DISPUTE RESOLUTION PROCEDURE
A dispute is defined as any question, dispute or difficulty

arising out of this agreement.
The following procedure shall apply to the resolution of any

dispute—

(1) The parties to the dispute shall attempt to resolve
the matter by mutual discussion and determina-
tion.

(2) If the parties are unable to resolve the dispute, the
matter, at the request of either party, shall be referred
to a meeting between the parties to the agreement
together with any additional representatives as may
be agreed by the parties.

(3) If the matter is not then resolved it shall be referred
to the Western Australian Industrial Relations Com-
mission.

11.—NO FURTHER CLAIMS
It is a condition of this agreement that the parties will

not seek any further claims with respect to salaries or
conditions unless they are consistent with the State Wage
Case Principles.

12.—NO PRECEDENT
It is a condition of this agreement that the parties will

not seek to use the terms contained herein as a precedent
for other enterprise agreements, whether they involve the
School or not.

13.—SIGNATORIES
Christine E. Kennedy
Lance Holt School

T.I. Howe
Independent Schools’ Salaried Officers
Association of Western Australia,
Industrial Union of Workers
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APPENDIX I
1991 1994 1996

October Agreement Agreement
STEP AWARD 1 June 1 July 1 Feb 1 July 1 Feb

1994 1996 1997 1997 1998
1 $21,935 $23,010 $23,558 $24,107 $24,655 $25,225
2 $23,268 $24,408 $24,990 $25,572 $26,153 $26,758
3 $24,600 $25,805 $26,420 $27,035 $27,650 $28,290
4 $26,138 $27,419 $28,072 $28,726 $29,379 $30,059
5 $27,573 $28,924 $29,613 $30,303 $30,992 $31,709
6 $28,803 $30,214 $30,934 $31,654 $32,375 $33,123
7 $30,033 $31,505 $32,255 $33,006 $33,757 $34,538
8 $31,570 $33,117 $33,906 $34,695 $35,485 $36,306
9 $33,261 $34,891 $35,722 $36,554 $37,385 $38,250
10 $34,645 $36,343 $37,209 $38,075 $38,941 $39,842
11 $35,875 $37,633 $38,530 $39,427 $40,324 $41,256
12 $37,413 $39,246 $40,182 $41,117 $42,052 $43,025
13 $38,950 $40,859 $41,832 $42,806 $43,780 $44,793

MAIN ROADS WESTERN AUSTRALIA 1996
ENTERPRISE AGREEMENT

No. PSG AG 18 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Commissioner of Main Roads

and

Communication, Electrical, Electronic, Energy, Information,
Postal, Plumbing and Allied Workers Union of Australia,

Engineering and Electrical Division, WA Branch and Others.

No. PSG AG 18 of 1996.

Main Roads Western Australia 1996 Enterprise Agreement.

PUBLIC SERVICE ARBITRATOR
COMMISSIONER R.N. GEORGE.

14 April 1997.

Order.
HAVING heard Ms A. Holmes on behalf of the Applicant and
Mr K. Ross on behalf of the Civil Service Association of West-
ern Australia (Inc); the Federated Liquor and Allied Industries
Employees’ Union of Australia, Western Australian Branch,
Union of Workers; the Communications, Electrical, Electronic,
Energy, Information, Postal, Plumbing and Allied Workers
Union of Australia, Engineering and Electrical Division, WA
Branch and The Australian Workers’ Union, West Australian
Branch, Industrial Union of Workers and Ms J. Harrison on
behalf of The Construction, Mining, Energy, Timberyards,
Sawmills and Woodworkers Union of Australia, Western Aus-
tralian Branch; The Western Australian Builders’ Labourers,
Painters and Plasterers Union of Workers Western Australian
Branch and the Automotive Food, Metals, Engineering, Print-
ing and Kindred Industries Union of Workers Western
Australian Branch, and by consent, the Commission, pursuant
to the powers conferred on it under the Industrial Relations
Act, 1979, hereby orders:

THAT the Agreement known as the Main Roads West-
ern Australia 1996 Enterprise Agreement attached hereto
be and is hereby registered as an industrial agreement and
shall have effect from the first pay commencing on or
after 20 March 1997.

(Sgd.) R.N. GEORGE,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the “Main Roads West-

ern Australia 1996 Enterprise Agreement”.

2.—ARRANGEMENT
1. TITLE
2. ARRANGEMENT

3. SCOPE AND RATIFICATION
3.1 Scope
3.2 Ratification

4. PARTIES BOUND TO THE ENTERPRISE
AGREEMENT

4.1 Employer
4.2 Unions
4.3 Exclusion of Other Parties

5. DURATION OF THE AGREEMENT
5.1 Effective Date
5.2 Expiry Date
5.3 Renewal of the Agreement
5.4 Replacement Agreement
5.5 Variations to the Agreement

6. NO FURTHER CLAIMS
7. RELATIONSHIP TO AWARDS
8. OBJECTIVES
9. IMPLEMENTATION OF BEST PRACTICE

9.1 Introduction
9.2 Leadership
9.3 Policy and Planning
9.4 Customer Focus
9.5 Partnerships
9.6 People
9.7 Management by Fact
9.8 Continuous Improvement
9.9 Results

10. CORPORATE PERFORMANCE
10.1 Corporate Performance Indicators
10.2 Main Roads Performance Index
10.3. Assessment of Corporate Performance

11. PAY INCREASES
11.1 Pay Increases
11.2 Sharing Main Roads Performance
11.3 Distribution of Main Roads Performance

12. PARTIES TO THE AGREEMENT
12.1 Employers
12.2 Associations / Unions

SCHEDULE A—COMMON WORKING CONDI-
TIONS

3.—SCOPE AND RATIFICATION OF THE
AGREEMENT

3.1 Scope
This Enterprise Agreement shall, subject to the provi-

sions of the following paragraph, apply to all employees
of Main Roads Western Australia, including Senior Ex-
ecutive Service employees working in Main Roads, who
are members of or eligible to be members of the Associa-
tions / Unions party to this agreement. At the date of
registration of this Agreement the number of employees
to this Agreement was 1 700.

This Agreement does not apply to the Commissioner of
Main Roads.

3.2 Ratification
The Agreement is to be presented for ratification by the ap-

propriate Industrial jurisdiction as follows :
Western Australian Industrial Relations Commission
(Under the terms of Section 41 of the Industrial Relations
Act 1979) and the Public Service Arbitrator.
This Agreement will apply to employees who are mem-
bers of or are eligible to be members of the following
Associations and Unions:

• Communication, Electronics, Engineering and
Plumbing Union.

• Civil Service Association of Western Australia In-
corporated.

• Construction, Mining, Energy, Timberyards, Saw-
mills and Woodworkers Union of Australia.

• Federated Liquor and Allied Industries Employ-
ees Union of Australia, WA Branch, Union of
Workers.

• Australian Manufacturing Workers Union.
• Western Australian Builders Labourers, Painters,

Plasterers Union of Workers.
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4.—PARTIES BOUND TO THE ENTERPRISE
AGREEMENT

4.1 Employer
• Commissioner of Main Roads

4.2 Unions
• Communication, Electronics, Engineering and

Plumbing Union.
• Civil Service Association of Western Australia In-

corporated.
• Construction, Mining Energy, Timberyards, Saw-

mills and Woodworkers Union of Australia.
• Federated Liquor and Allied Industries Employ-

ees Union of Australia, WA Branch, Union of
Workers.

• Australian Manufacturing Workers Union.
• Western Australian Builders Labourers, Painters,

Plasterers Union of Workers.

4.3. Exclusion of Other Parties
The parties bound by this Agreement will oppose any sub-

sequent application by another body or organisation to be joined
to this Agreement.

5.—DURATION OF THE AGREEMENT
5.1. Effective Date
The Agreement shall come into effect from the beginning of

the first pay period commencing on or after the date of this
Agreement’s ratification by the Western Australian Industrial
Relations Commission (under the terms of Section 41 of the
Western Australian Industrial Relations Act 1979) and the
Public Service Arbitrator (under the terms of Division Two of
the Western Australian Industrial Relations Act 1979).

5.2. Expiry Date
This Agreement shall expire on 1 July 1998. Each party to

this Agreement expressly accepts that its terms bind them for
the duration of the Agreement.

5.3. Renewal of the Agreement
Negotiations between the parties for renewal of this Agree-

ment or for the formation of a new Agreement will commence
no later than six (6) months prior to the expiry date of this
Agreement.

5.4. Replacement Agreement
The parties agree to continue the spirit of this Agreement

until replaced by a further agreement. Changes to the base pay
rates arising from this Agreement will continue to apply in the
absence of any further agreement providing the benefits con-
tinue to be realised.

5.5 Variations to the Agreement
All parties agree that during the life of this Agreement that

this Agreement may be varied where necessary and where there
is mutual agreement.

Any variation to this Agreement will be in accordance with
relevant provisions of the relevant Industrial Relations Legis-
lation.

6.—NO FURTHER CLAIMS
The parties to this Agreement undertake that for the dura-

tion of the agreement there shall be no further salary or wage
increases sought or granted, except for :

(a) those provided under the terms and conditions of this
Enterprise Agreement,

(b) those arising out of variations to the salary scale from
relevant classification determinations,

(c) those provided for in a State Wage Case Decision,
and

(d) those provided from repackaging of working condi-
tions.

7.—RELATIONSHIP TO AWARDS
This Agreement shall be read in conjunction with the exist-

ing Awards and Agreements that apply to the parties bound to
this Agreement. In the case of any inconsistencies, this

Agreement shall have precedence to the extent of the incon-
sistencies. All parties recognise that the relevant Parent Awards
consist of :

Awards of Western • Building Trades
Australian Industrial (Government) Award [1966]
Commission • Catering Employees and Tea

Attendants Award
(Government) [1982]

• Engineering Trades
(Government) Award [1967]

• Government Officers Salaries
Allowance and Conditions
Award [1989]

8.—OBJECTIVES
The objectives of this Agreement shall be to increase pro-

ductivity and build a better workplace within Main Roads by :
• assessing the current status of the implementation of

Best Practice within the organisation and setting goals
for the implementation of Best Practice,

• identifying improvement strategies and measures of
corporate performance,

• communicating and gaining acceptance by all em-
ployees within Main Roads to the goals, strategies
and measures for the implementation of Best Prac-
tice,

• auditing and reporting the status of corporate per-
formance to all employees and parties to this
Agreement, and

• sharing rewards from increased productivity between
Main Roads, its customers and employees.

In addition to the above a major objective of this Enterprise
Agreement will be to deliver a common agreement for work-
ing conditions for all Main Roads employees.

9.—IMPLEMENTATION OF BEST PRACTICE
9.1 Introduction
The parties to this Agreement agree that Total Quality Man-

agement (TQM) will be the guiding philosophy by which Main
Roads will be managed to meet the needs of its customers.

To enable managers, team leaders and employees to imple-
ment Total Quality Management, Main Roads has developed
a TQM Improvement Matrix. The matrix is based on the Aus-
tralian Quality Awards criteria and is a planning and
measurement tool designed to promote best practice manage-
ment. The matrix has the full support of the Associations and
Unions party to this Agreement.

 The matrix addresses the following eight key principles un-
der which Main Roads will continually work towards “Best
Practice” to meet the needs of its customers. The key princi-
ples are :

• Leadership
• Policy and Planning
• Customer Focus
• Partnerships
• People
• Management by Fact
• Continuous Improvement
• Results

For each key principle a goal has been set to describe the
required performance standard when Main Roads has reached
excellence in the implementation of Best Practise.

For each key principle there are improvement strategies listed
to allow for the implementation of Best Practice within Main
Roads. These strategies have been included within this Agree-
ment based on the following criteria :

• extension of strategies contained within Main Roads
1994 Enterprise Agreement,

• inclusion of strategies which have an effect or input
on the majority of employees,

• inclusion of strategies which are key corporate im-
provement initiatives, and

• inclusion of strategies which contain an employee
relations characteristic.
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All employees and parties to this Agreement fully support
the implementation of Best Practice and shall actively work
towards the achievement of the stated goals, strategies and
performance targets contained within this Agreement.

9.2 LEADERSHIP
9.2.1 Goal
“We have unity of purpose, apply the principles of Total

Quality Management and
integrate our community responsibilities throughout the com-

munity.”
9.2.2 Strategies
“Best Roads Blueprint”
Main Roads has developed “Best Roads “ as a blueprint for

providing value for money on the State’s road network. It pro-
vides the vision for the organisation to the year 2000 and sets
the scene for future road and traffic management in Western
Australia.

“Best Roads” has three key elements :
- to make the best use of skills,
- to make the best use of assets, and
- to make best use of resources.

To implement “Best Roads” an implementation plan has been
developed and a number of actions have been set in place.
These actions include :

- separation of purchaser/provider roles,
- commercialisation,
- program management improvement,
- contract management,
- contracting strategy,
- contracting—metropolitan implementation plan,
- contracting—rural implementation plan,
- review of plant services,
- ARRB Transport Research,
- managing property assets,
- revised workforce and resource plan,
- review of Corporate Directorates, and
- performance reporting.

All actions have a designated project manager and timelines
and projects will be reported to internal and external steering
committees.

 The result in implementing Best Roads will see substantial
savings to the community over the next five years which can
be redirected to improve the State’s road network.

Main Roads will provide ongoing consultation on proposed
changes with all unions and associations party to this Agree-
ment and provide information to all employees on actions being
undertaken and savings realised through the implementation
of Best Roads.

“Leadership Development”
The last few years have seen Main Roads shift from an or-

ganisation whose major responsibility was to build and
maintain roads to an organisation which has the responsibility
for the management of the State’s Road Network.

The scope of the changes occurring at Main Roads mean
that managers need to apply highly developed leadership skills
to guide Main Roads employees through circumstances which
may present testing challenges.

During the life of this Agreement Main Roads will develop
and implement a Leadership Development Program to pro-
vide leaders, at all levels within the organisation, with
additional learning and support to apply excellence in leading
and developing employees for the challenges at hand. Prior
experience and individual strengths will be recognised and built
upon to produce leadership performance which is expressive
of Best Practice.

The Leadership Program will provide executive employees
and managers with the opportunity to participate in this com-
prehensive and practical program. Learning opportunities will
then be cascaded to team leaders and teams at every level in
the organisation.

“Project Management”
Project Management is an essential skill employees require

in the delivery of Main Roads’ works and corporate programs.
All parties agree that Main Roads will build on the commit-

ments contained within Main Roads 1994 Enterprise
Agreement with the aim to move towards best practice in
project management.

9.3 POLICY AND PLANNING
9.3.1 Goal
“Our Values are fully integrated into our organisation and

quality practices are used in policy and planning processes.”
9.3.2 Strategies
“Main Roads Planning Processes”
Main Roads will implement a strategic management cycle

and a business planning cycle to ensure all works and corpo-
rate programs focus on the needs of customers.

The planning cycles will provide the link between :
• Customer needs,
• Main Roads Corporate Plan,
• State Road Strategy,
• State Road Program,
• State Operational Road Plan,
• Commissioner’s Performance Agreement,
• Business Plans, and
• Individual Performance and Development Agree-

ments.
“Living our Values”
Main Roads has developed a set of values to guide our be-

haviour towards achieving the mission and goals of the
organisation. These values will be reviewed from time to time
to ensure they meet the needs of Main Roads customers.

The implementation of these values will enable Main Roads
to move from being rule based to value based.

Employees and parties to this Agreement are committed to
living these values.

9.4 CUSTOMER FOCUS
9.4.1 Goal
“We understand the needs and expectations of all our cus-

tomers and our efforts are directed to achieving full customer
satisfaction.”

9.4.2 Strategies
“Commercial Practices”
Main Roads will further commercialise its operations fol-

lowing on from its achievements within Main Roads 1994
Enterprise Agreement. The implementation of commercial
practices will see Main Roads move from a “well managed
government department to an expertly managed public sector
business”—Best Roads Blueprint.

Commercialisation in Main Roads is a process which intro-
duces elements of commercial practice into the way business
is conducted. It is a process which facilitates better business
practices and resource management to achieve customer satis-
faction.

Commercialisation encompasses the following major char-
acteristics :

• customer focus (recognition and responsiveness to
internal and external customer needs),

• well defined and understood Corporate Direction,
• proactive management practices supported by better

management information,
• price/service competitiveness (effective resource

management),
• employee empowerment in conjunction with in-

creased level of accountability (reduce bureaucracy),
• adaptable, responsive and flexible business processes,

organisation structures and people, and
• measurement and improvement focus.

Main Roads will train and develop its employees on the
implementation of processes to allow the continuous improve-
ment of commercial practices within the organisation.
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“Internal Customers”
Public Sector management policy requires Government agen-

cies and monopolies to be structured so as to clearly separate
regulation and policy development from the supply of serv-
ices.

During this Agreement Main Roads will be restructured to a
purchaser/provider organisation with highly developed skills
in road strategies, road program management and road deliv-
ery management.

The purchaser role will be concerned with the efficient re-
source allocation and scheduling the delivery of road projects
based on external customer needs.

The provider role will be concerned with providing value
for money service and productivity to meet purchaser require-
ments.

Main Roads will undertake action to implement the pur-
chaser/provider model and to provide information to all
employees and parties to this agreement on the implementa-
tion of the model.

“Customer Focus Programs”
All employees within Main Roads will be fully committed

to continually improving services to customers. To enable this
Main Roads has developed a Customer Focus Strategy which
will be implemented over the next three years. The strategy
will see the following initiatives :

- implementation of customer service charters,
- implementation of a Disability Services Plan,
- customer focus awareness training,
- customer focus skilled training, and
- development and implementation of customer focus

action plans within work areas to focus on issues
such as customer feedback systems, continuous im-
provement of customer focus initiatives and
measurement of customer satisfaction.

All employees and parties to this Agreement fully support
the Main Roads Customer Focus Strategy and the need to con-
tinuously improve services based on customer requirements.

9.5 PARTNERSHIPS
9.5.1 Goal
“We have mutually beneficial relationships with customers

and suppliers to provide improved processes, products and
services.”

9.5.2 Strategies
“Working with Suppliers”
For many years Main Roads and its employees have been

working in partnership with suppliers resulting in quality prod-
ucts and services.

As Main Roads focuses on the new role of road owner and
manager and increases the contracting out of work, there will
be a much greater need to work very closely with suppliers.

This Agreement provides a commitment by all parties to
work with suppliers to Main Roads as partners for the better-
ment of the State’s Road Network.

9.6 PEOPLE
9.6.1 Goal
“People who are committed to our Vision, Mission and Val-

ues are working in an environment that supports ongoing
development to their full potential with empowerment to con-
tinuously improve our processes, products and services.”

9.6.2 Strategies
“Working Conditions”
The strategic objective of parties to this Agreement is to

have a common framework of working conditions and reward
structure for all employees to facilitate workplace reform, pro-
vide equity within the workplace and reduce complexity in
the administration of working conditions.

This will be achieved through the development of Working
Conditions Agreements by the end of 1996 for the following :

• Engineering and Science employees,
• Professional, Technical and Clerical employees,
• Road & Bridge Construction and Maintenance em-

ployees, and

• Trades employees.
By the end of February 1997 these Working Conditions

Agreements will be compacted into a Single Working Condi-
tions Agreement which will provide working conditions for
all Main Roads employees with common administrative proc-
esses.

Schedule A of this Agreement provides the current common
working conditions.

“Workforce Skills and Resource Plan”
The parties recognise the changing environment affecting

Main Roads. This environment will impact Main Roads’
workforce in both skill requirements and numbers of employ-
ees. In the interests of both Main Roads and its employees it is
necessary for any changes required to be planned and man-
aged in a way that reflects Main Roads work requirements
and is fair and equitable to employees.

During the life of this agreement, Main Roads will review
the current Workforce Plan 1995—1997 and develop a new
Workforce Skills and Resource Plan to extend through to the
year 2000. This Plan will implement the direction set by the
“Best Roads” Blueprint to extend Main Roads challenge to
develop a highly competent and skilled workforce. This in-
volves acquisition of new skills and a progressive reduction in
workforce numbers over the life of this Agreement.

The parties to this agreement accept the need for these
changes to be implemented and agree to manage these changes
co-operatively to best serve the needs of Main Roads custom-
ers and Main Roads employees.

In accordance with the Notification of Change Clause, con-
tained within the Schedule A Working Conditions, Main Roads
with consult with the association/unions on any significant
change to the permanent workforce. The Negotiation Com-
mittee for this Agreement will be used as a forum to discuss
and consult on all matters affecting workforce skills and train-
ing planning and management including matters such as
redeployment, retraining and redundancy.

“Individual Performance and Development Agreements
(PANDAS)”

All parties recognise that individual performance is essen-
tial to the achievement of good organisational and work team
performance. This Agreement requires a commitment from
all employees to measure their individual performance.

This commitment will be achieved through the development
and achievement of the outcomes of Performance and Devel-
opment Agreements (PANDAs).

By 30 June 1997 all employees and their Line Managers
will :

• develop a PANDA containing individual perform-
ance indicators,

• identify ways to collect data to measure perform-
ance,

• obtain endorsement of the PANDA,
• commence collection of data to measure perform-

ance,
• identify actions they can take to improve their prod-

ucts and services, and
• undertake reviews of their PANDA.

During this Agreement a project will be undertaken in con-
sultation with parties to this Agreement to ensure that
Performance and Development Agreements are developed and
applied in a fair and equitable manner.

“Employee Surveys”
During the life of this Agreement Main Roads will under-

take employee surveys to obtain information on employee
attitudes and requirements. Main Roads will consult with all
unions and associations party to this Agreement before under-
taking surveys and full confidentiality will be maintained on
all information obtained from individual employees.

Main Roads will provide a summary of the results of sur-
veys to all employees and will undertake improvement action
in areas of concern.

All parties to this Agreement fully support the need for em-
ployee surveys as an essential tool to gain information about
the organisation.
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“Classification System”
Main Roads currently has the following classification sys-

tems:
• Professional Engineers Classification System—a hi-

erarchical system based on a number of set standards.
• Public Sector Classification System—a hierarchical

system based on a number of factors under the
‘BIPERS’ System together with an assessment on
internal/external relativities and work value.

• Skills Classification System for AWU positions—a
competency based pay system.

• Engineering Trades Classification Determination.
• Building Trades Classification Determination.

To increase the flexibility of employees within the organisa-
tion and further reduce complexity and administration costs
all parties agree to the development of a single classification
model.

By 1 July 1998 Main Roads will develop an integrated clas-
sification model in consultation with all unions and associations
party to this Agreement.

The classification model will be developed following a full
review of:

- national classification and competency standards,
- existing classification systems and processes,
- national training agenda and wage case issues,
- existing determinations of pay levels,
- existing and future career opportunities, and
- existing pay structures and systems.

“Recognition and Reward System”
The parties recognise that the recognition and reward of

employees is a key element to build a better workplace. There
are many options and approaches to recognition and reward
utilised in private and public sector organisations. The chal-
lenge during the life of this agreement is to develop a
recognition and reward system that reflects the requirements
of government policy and is based on best practice.

During the life of this agreement, Main Roads in consulta-
tion with parties to this Agreement will develop improved
systems for recognition and reward. This may involve review-
ing current recognition and reward systems and trialing new
approaches.

The parties commit to working co-operatively on the devel-
opment and implementation of a recognition and reward
system.

“Training and Development”
Main Roads will provide all employees with the training

and development that is required to provide value for money
customer service.

Training and development requirements for employees will
be agreed in performance and development discussions with
Line Managers and be based on any requirements set in the
Main Roads Workforce and Skills Plan.

“Safety and Health”
Main Roads and all parties to this Agreement aim to be a

best practice employer in its handling of safety, health, and
welfare. This aim can only be achieved through teamwork,
commitment and co-operation between employees.

Main Roads will provide :
• a safe and healthy working environment,
• continuous improvement of safety and health sys-

tems,
• reporting of safety and health indicators,
• training and development of employees in safety and

health requirements, and
• free and confidential personal counselling to employ-

ees and their families through the Employees
Assistance Program

Employees are responsible for :
• being aware of and following all safe working prac-

tices,
• bringing near misses and potential hazards to the at-

tention of line managers, and

• working with other Employees to resolve potential
hazards in the workplace.

“ Fair Treatment”
Fair treatment means having a workplace where employees

are treated fairly, with respect and without unlawful discrimi-
nation and harassment.

Main Roads is committed to providing a workplace which :
• treats all employees fairly by making decisions based

on work requirements and not on personal charac-
teristics,

• promotes equal employment opportunity for employ-
ees and provides equal access to opportunities such
as recruitment and selection, acting, special projects
and training courses, and

• ensures employees are free from discrimination, har-
assment and victimisation.

Employees are responsible for :
• treating co-workers fairly and with respect, and
• ensuring that they do not discriminate against, har-

ass or victimise co-workers or members of the public.
9.7 MANAGEMENT BY FACT
9.7.1 Goal
“Information is used for structured problem solving in sup-

port of a responsive, prevention and improvement based
approach to management throughout Main Roads.”

9.7.2 Strategies
“Commercial Systems”
Commercial systems will be implemented within Main

Roads to ensure data and information is used in a way that
enables all processes to be continually improved.

To allow the implementation of commercial systems within
Main Roads all employees and parties to this agreement will
be committed to:

• the proper use of systems and processes to ensure
the true costs of products and services can be ob-
tained,

• providing reports and making decisions based on
facts provided from data produced by Main Roads
systems, and

• measurement of processes and systems by using per-
formance indicators to ensure the continuous
improvement of processes and systems based on cus-
tomer requirements.

In addition Main Roads will undertake action to continu-
ously improve the management of data and data systems.

“ Performance Indicators”
All parties agree that performance indicators are essential to

provide information to assess the performance of services/prod-
ucts and how they are contributing to Main Roads outcomes.

During this agreement Main Roads will review and imple-
ment performance indicators at the appropriate level within
the organisation.

9.8  CONTINUOUS IMPROVEMENT
9.8.1 Goal
“We have all processes under control and are continuously

improving them to deliver better products and services to our
customers.”

9.8.2 Strategies
“Quality Systems”
Within Main Roads 1994 Enterprise Agreement there was a

commitment to implement quality assurance into a number of
areas. This resulted in excellent results with certification to
Australian Standard 9001 or 9002 to sixteen areas within Main
Roads. The scope of these certifications included all activities
within the Road Technology Services Directorate, Main Roads
Supply Function and all Construction and Maintenance areas.
In addition a number of areas within Main Roads have docu-
mented corporate and other key processes.

 Within this Agreement there is a commitment by all em-
ployees to move beyond quality assurance and into process
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improvement. Process improvement will require the continual
improvement of all processes to ensure they are:

• aligned with our corporate mission, objectives and
values,

• integrated with other management processes, and
• simple and systematic.

To enable process improvement Main Roads has developed
a process improvement plan and will provide training to em-
ployees on the use of process improvement and total quality
management (TQM) tools and techniques.

“Benchmarking”
Benchmarking will be used to allow Main Roads to assess

the implementation of Best Practice within the organisation
and to learn from other Best Practice organisations.
Benchmarking activities may include :

• assessing Main Roads systems, processes and per-
formance with similar  organisations, partners,
suppliers and industry bodies, or

• applying for Best Practice Awards such as the Aus-
tralian Quality Awards.

All parties to this Agreement are fully supportive of the need
to undertake benchmarking activities.

“Innovation and Technology Transfer”
Main Roads and all parties to this Agreement are committed

to using innovation and technology transfer for the betterment
of the State’s Road Network.

Main Roads will provide the appropriate employee training
and development in the use of new innovations and technol-
ogy.

“Payroll System”
To provide improvements to Main Roads Payroll System

the following actions will be implemented during the life of
this agreement.

• all payments to employees will be via Electronic
Funds Transfer,

• all travel advances will be made via Electronic Funds
Transfer,

• final pays will be deposited into employees’ accounts
via Electronic Funds Transfer on the working day
after their last day of work, and

• salaries and wages pay period ends will be aligned
and salaries will become time sheet driven.

To allow salaries and wages pay periods to be aligned it will
require conversion of the salaries pay period to the wages pay
period. This will be implemented through consultation with
all parties.

9.9 RESULTS
9.9.1 Goal
“We are recognised by community and government as achiev-

ing our Vision and Mission.”
9.9.2 Strategies
“Corporate Plan”
Main Roads Corporate Plan provides :

• community benefits to which Main Roads signifi-
cantly contributes,

• mission and values which guide achievement of com-
munity benefits,

• corporate objectives based on community benefits,
• corporate strategies showing how each of the corpo-

rate objectives are achieved, and
• performance indicators and targets which provide

measurement of corporate objectives.
All parties to this Agreement and all employees are fully

committed to the achievement of the corporate objectives con-
tained within the Main Roads Corporate Plan.

10.—CORPORATE PERFORMANCE
10.1 Corporate Human Resource Performance Indicators
The following indicators will be used to set targets and meas-

ure corporate human resource performance during the life of
this Agreement. Targets to 30 June 1997 have been set for all
corporate human resource performance indicators. All parties

to this Agreement are committed to the achievement of these
targets and will work with Main Roads in setting new targets
for the following financial year.

 10.1.1 Customer Survey (Responsiveness)
Customer satisfaction levels based on service received from

Main Roads employees have been previously measured as
shown below. All parties agree that levels of customer satis-
faction needs to be increased over the next financial year.

10.1.2 Safety and Health
Below is the current trend for the Main Roads Lost Time

Injury Frequency Rate. A target has been set for all Main Roads
employees to work towards a frequency rate of below 10 by
30 June 1997.
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10.1.3 Employee Survey—Best Practice Assessment
The 1995 Employee Survey provided an assessment of Main

Roads performance compared to other organisations based on
Main Roads TQM principles which are the same as Best Prac-
tice Benchmark Categories. All parties agree that Main Roads
need to improve its assessment of Best Practice to above that
of median best practice benchmarking organisations.

1995 Employee Survey - Best Practice Assessment
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10.1.4 Industrial Relations
All parties to this Agreement will work towards achieving a

target trend rate for lost time industrial disputes equal to or
below that of Main Roads as at March 1994.
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10.1.5 Employee Efficiency

The graph below indicates the total number employees
against vehicle kilometres travelled in Western Australia. All
parties agree that this trend should continue over the 1996/
1997 financial year.

10.1.6 Sick Leave

All parties agree that the use of sick leave is essential for
cases where employees are sick or are providing care for sick
family members in accordance with relevant working condi-
tions. All parties agree that sick leave is not used for any other
purposes and that monitoring of sick leave provides an impor-
tant corporate performance indicator.

                               AVERAGE NUMBER OF SICK DAYS PER PERSON                                      
(converted to an annual rate)
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10.2 Main Roads Performance Index

The parties to this Agreement have developed a perform-
ance index model which encapsulates all of the activities for
which Main Roads has a significant role and provides a meas-
ure of Main Roads productivity performance.

The Performance Index measures inputs against outputs.

Measured inputs for the performance index are:

- number of employees,

- cost of Main Roads Plant Section,

- cost of materials, fuels and lubricants,

- cost of plant depreciation,

- salaries and wages of contractors/consultants, and

- depreciation of assets plus a return on investment
for capital works (similar to an annual user fee).

Measured outputs for the performance index are:

- road roughness on Highways and Main Roads,

- new roads, bridges, etc.,

- traffic signals for local government,

- sign and line marking works for local government,

- ministerial correspondence,

- car travel on Highways and Main Roads,

- truck travel on highways and Main Roads,

- road crashes at localities under Main Roads jurisdic-
tion, and

- congestion on Highways and Main Roads.

Measurements of Main Roads Performance Index are shown
in the graph below.
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All parties to this Agreement and all employees accept that
the Main Roads Performance Index will be the system used to
provide a measurement of corporate performance during this
Agreement.

 The parties to the Agreement will continue to develop and
improve the Main Roads Productivity Index. Any changes to
the Main Roads Productivity Index will be as agreed between
the parties.

10.3 Assessment of Corporate Performance
Corporate performance within Main Roads will be assessed

at the end of each financial year and will be based on a report
detailing the following:

• The status of the implementation of Best Practice
within Main Roads and objective evidence of
achievements on the implementation of improvement
strategies under the eight key Total Quality Man-
agement principles.

• The results achieved by Main Roads in applications
for Best Practice Awards such as the Australian Qual-
ity Award.

• The assessment of corporate performance indicators
and measurements against performance targets.

• Measurement of Main Roads performance by the
Main Roads Performance Index.

In addition the report will provide details of improvement
strategies and targets for corporate performance indicators for
the following financial year.

Main Roads will provide a report on the assessment
of corporate performance to all employees and parties
to the Agreement together with the value of any pay
increase.

11.—PAY INCREASES
11.1 Pay Increases
There will be the following pay increases during the term of

this Agreement:
• An increase of 2% upon registration by the Indus-

trial Relations Commissions of a Single Working
Conditions Agreement (Schedule A) as per clause
9.6.2.

• An increase based on measurement of Main Roads
performance by the Main Roads
Performance Index at 30 June 1997, absorbing the
2% paid for the registration of a Single Working Con-
ditions Agreement (Schedule A). The increase will
be paid following collation of annual results and as-
sessment of corporate performance and will apply
from the beginning of the first pay period commenc-
ing on or after 1 July 1997.

• An increase based on measurement of Main Roads
performance by the Main Roads
Performance Index at 30 June 1998. The increase
will be paid following collation of annual results and
assessment of corporate performance and will apply
from the beginning of the first pay period commenc-
ing on or after 1 July 1998.

11.2 Sharing Main Roads Performance
The measurement of Main Roads performance by the

Main Roads Performance Index will be shared between
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Main Roads and its employees in accordance with fol-
lowing:

Main Roads’ share. =  60%
Employees’ share. =  40%
 11.3 Distribution of Main Roads Performance
The employees’ share will be distributed in accordance with

the following formula:
Employees’ share divided by Main Roads annual salary and

wages payroll as at June 30 of the preceding financial year be
paid as a percentage of employees salaries and wages.

Note:The payroll is exclusive of payroll tax but inclusive of
all other payroll overheads.

12.—PARTIES TO THE AGREEMENT
SIGNATORIES

12.1 Employers
................................................... ......./......./.......
(Commissioner of Main Roads) (Date)

12.2 Associations / Unions
................................................... ......./......./.......
(On behalf of the Association of (Date)
Professional Engineers,
Scientists and Managers, Australia)
................................................... ......./......./.......
(On behalf of the Australian Workers (Date)
Union, Western Australian Branch)
................................................... ......./......./.......
(On behalf of the Communication, (Date)
Electronics, Engineering and
Plumbing Union.)
................................................... ......./......./.......
(On behalf of the Civil Service (Date)
Association of Western Australia
Incorporated )
................................................... ......./......./.......
(On behalf of the Construction, (Date)
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia)
................................................... ......./......./.......
(On behalf of the Federated Liquor (Date)
and Allied Industries Employees
Union , WA Branch, Union of Workers)
................................................... ......./......./.......
(On behalf of the Australian (Date)
Manufacturing Workers Union
registered as AFMEPKIU)
................................................... ......./......./.......
(On behalf of the Western Australian (Date)
Builders Labourers, Painters,
Plasterers Union of Workers)

SCHEDULE A

COMMON WORKING CONDITIONS

1.—TITLE
This document shall be known as the “Main Roads Western

Australia Schudule A Common Working Conditions”.

2.—ARRANGEMENT
Framework

1. Title
2. Arrangement
3. Clauses not included within these Common Condi-

tions
4. Definitions

Association/Union Matters
5. Notification of Change
6. Right of Entry
7. Employee Record

Contract Of Service
8. Certificate of Service
9. Contract of Service

10. Copies of Main Roads Western Australia Common
Conditions Appendix

11. Fixed Term Contracts
12. Part Time Employment

Employee Relations
13. Discipline
14. Dispute Settlement
15. Grievance Settlement

Parental Leave
16. Adoption Leave
17. Maternity Leave
18. Parental Leave -Part Time Work
19. Paternity Leave

Special Purpose Leave
20. Association/Union Business Leave
21. Council Leave
22. International Sports Events Leave
23. Leave Without Pay
24. Trade Union Training Leave
25. Training with the Defence Force Reserves Leave
26. Witness and Jury Service Leave

Training And Development Leave
27. Employee Development Leave
28. English Language Training Leave
29. Study Leave

Holidays And Leave
30. Holidays

Allowances
31. District Allowance
32. Diving Allowance
33. Flying Allowance
34. Motor Vehicle Allowance
35. Removal Allowance

Pay
36. Payment of Pay
37. Pay
38. Adjustment of Allowances

Schedules: Rates of Pay
A Apprentices
B Deleted
C Deleted
D Building Trades
E Tea Attendants
F Civil Service Association
G Engineering Trades

Schedules: Allowances
H District Allowance
I Other Allowances
J Motor Vehicle Allowance

Schedules: District Allowance Boundaries
K District Allowance Boundaries

3.—CLAUSES NOT INCLUDED IN THESE COMMON
CONDITIONS

3.1. Building Trades (Government) Award 1966
1. Title
2. Arrangement

2A. Award Modernisation
2B. Structural Efficiency Exercise

3. Scope
4. Area
5. Term
6. Definitions
8. Seniority
9. Wages—excluding Sub- Clauses (1), (2) and (4)

13. Special Rates and Provisions
14A Fares and Travelling Time (other than Distant Work)
14B Fares and Travelling Time—Plumbers
15. Apprentices
16. Hours
17. Rest Period
18. Shift Work
19. Overtime
21. Annual Leave and Loading
22. Long Service Leave
23. Sick Leave
26. Compassionate Leave
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29. Distant Work
31. Provision of Appliances
32. Protection of Employees’ Tools
33. Change Room
36. Posting of Award and Union Notices
37. Prohibition of Junior Employees
38. Mixed Functions
39. Introduction of Change
40. Board of Reference
41. Temporary Employees
Schedule “A”—List of Respondents
Schedule “B”—Memorandums of Agreement
Schedule “C”—Hospital Environment Allowance
Appendix “A”—Asbestos Eradication

3.2. Tea Attendants
1. Title

1A. State Wage Principles
2. Arrangement
3. Area
4. Scope
5. Term
6. Definitions
8. Hours
9. Additional Rates for Ordinary Hours

10. Overtime
11. Casual Employees
12. Part Time Employees
13. Meal Breaks
14. Meal Money
15 Sick Leave
16. Compassionate Leave
19. Annual Leave
20. Long Service Leave
24. Apprentices
25. Bar Work
26. Higher Duties
27. Uniforms & Laundering
28. Protective Clothing
29. Employees Equipment
30. Travelling Facilities
32. Roster
33. Change and Rest Rooms
34. First Aid Kit
35. Posting of Award and Union Notices
37. Breakdown

3.3. Government Officers Salaries Allowances and Condi-
tions Award

1. Title
2. Arrangement
3. Area of Operation
4. Scope
5. Term of Award

10. Salaries and Salary Ranges
11. Salaries—Specified Callings
12. Annual Increments
14. Higher Duties Allowance
16. Hours
17. Shift Work
18. Overtime
19. Annual Leave
21. Long Service Leave
22. Sick Leave
26. Short leave
30. Camping Allowance
32. Disturbance Allowance
36. Property Allowance
37. Protective Clothing
38. Relieving Allowance
40. Sea Going Allowance
41. Transfer Allowance
42. Travelling Allowance
43. Weekend Absence from Residence
44. Preservation of Rights
46. Notification of Change
49. Wage Fixing Principles
50. Establishment of Consultative Mechanisms
51. Award Modernisation
Schedule A—List of Respondents

Schedule B—Government Officers Not Covered by the
Scope of this Award
Schedule C—List of Awards/Agreements replaced by this
Award
Schedule F—Camping Allowance
Schedule I—Overtime
Schedule J—Travelling, Transfer, and Relieving Allow-
ance
Schedule K—Shiftwork Allowance
Schedule M—Travel Concessions for Annual Leave

3.4. Engineering Trades (Government) Award 1967
1. Title

1A. State Wage Principles
1B. Paid Rates

2. Arrangement
3. Area and Scope
4. Term
5. Classification Structure and Definitions
7. Higher Duties
9. Under-Rate Workers

10. No New Designation
11. No Reduction
12. Apprentices (other than Pay)
13. Hours of Duty
14. Overtime
15. Shift Work
17. Special Rates and Provisions
19. Fares and Travelling Allowance
20. Distant Work—Construction
23. Annual Leave
24. Sick Leave
25. Long Service Leave
26. Shop Stewards
27. Notice Boards
29. Board of Reference
30. Compassionate Leave
36. Training Leave
38. Complaints Against Employees
37. Structural Efficiency
39. Liberty to Apply
40. Employees North of 26th Parallel—Travel Conces-

sion, Annual Leave
First Schedule—Wages excluding Sub—Clauses (1), (2),
(3), (4), (5), (8), (9), (10), (11)
Second Schedule—List of respondents bound by the Award
Third Schedule—Memoranda of Agreement
Fourth Schedule—Definitions of previous classifications
Fifth Schedule—Building Management Authority Wages
and Conditions

4.—DEFINITIONS
“Commissioner” means Commissioner of Main Roads or

the Deputy Commissioner appointed in accordance with Sec-
tion 7 of the Western Australian Main Roads Act 1930 or as
amended at any time.

“Main Roads” means Main Roads Western Australia who
is the “employer”, which means Commissioner of Main Roads,
the Deputy Commissioner or the Commissioners delegate ap-
pointed in accordance with Section 7 of the Western Australian
Main Roads Act 1930 or as amended at any time.

“Fixed term Contract Employee” means an Employee who
is employed on a full time or part time basis on a contract of
service for a specified duration.

“Base Location” means the place in which the principal work
of an Employee is carried out, as defined by Main Roads.

“Metropolitan Area” means that area within a radius of 50
kilometres from the Perth city railway station.

“Part-time Employee” means an Employee who is usually
employed on average to work not more than 30 hours per week,
and not less than 15 hours per week.

5.—NOTIFICATION OF CHANGE
5.1. (a) Where Main Roads proposes to introduce major

changes in production, programme, organisation, structure or
technology that are likely to have significant effects on Em-
ployees, Main Roads shall notify the Employees who may be
affected by the proposed changes and the relevant Associa-
tion/Union before implementation.
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(b) For the purpose of this clause “significant effects” in-
clude termination of employment; major changes in the
composition, operation or size of Main Roads workforce or in
the skills required; elimination or diminution of job opportu-
nities, promotion opportunities or job tenure; the alteration of
hours of work; the need for retraining or transfer of Employ-
ees to other work or locations and restructuring of jobs.

Provided that where this Agreement or any other Agreement
makes provision for alteration of any of the matters referred to
in this clause an alteration shall be deemed not to have signifi-
cant effect.

5.2. (a) Main Roads shall discuss with the Employees af-
fected and the Association/Union, inter alia, the introduction
of the changes referred to in Sub-clause 5.1 of this clause, the
effects the changes are likely to have on Employees, measures
to avert or mitigate the adverse effects of such changes on
Employees and shall give prompt consideration to matters
raised by the Employees and/or the Association/Union in rela-
tion to the changes.

(b) The discussion shall commence as early as practicable
after a firm decision has been made by Main Roads to make
the changes referred to in Sub-clause 5.1 of this clause, unless
by prior arrangement, the Association/Union is represented
on the body formulating recommendations for change to be
considered by Main Roads.

(c) For the purposes of such discussion Main Roads shall
provide to the Employees concerned and the Association/Un-
ion all relevant information about the changes including the
nature of the changes proposed, the expected effects of the
changes on Employees and any other matters likely to affect
Employees. Provided that Main Roads shall not be required to
disclose confidential information, the disclosure of which
would be inimical to Main Roads interests.

6.—RIGHT OF ENTRY
The duly authorised official of the Association/Union shall

on notification to Main Roads have the right to enter Main
Roads premises during working hours, including meal breaks,
for the purpose of discussing with Employees covered by this
Agreement, the legitimate business of the Association/Union
or for the purpose of investigating complaints concerning the
application of this Agreement, but shall in no way unduly in-
terfere with the work of Employees.

7.—EMPLOYEE RECORD
7.1. Main Roads shall keep or cause to be kept an Employee

record showing:
(a) the name of each Employee;
(b) the nature of the work performed;
(c) the hours worked each day;
(d) the pay, allowances and overtime paid to each Employee

Any system of automatic recording by means of machines
shall be deemed to comply with the provision to the extent of
the information recorded.

7.2. (a) The Employee record shall on demand be produced
for inspection by the duly authorised official of the Associa-
tion/Union during Main Roads’ usual office hours and when
necessary the duly authorised official of the Association/Un-
ion may take a copy of the record.

(b) The Association/Union shall:
(i) give prior notification to Main Roads on when it pro-

poses to inspect the record;
(ii) not conduct interviews during normal working hours

in circumstances which will result in Main Roads’
business being unduly interrupted or otherwise ham-
pered; and

(iii) treat with confidentiality any information obtained
from time and Employee records.

(c) Main Roads office shall be deemed to be a convenient
place for the purposes of inspecting records and if for any
reason the time and salary record is not available when the
duly authorised official of the Association/Union calls to in-
spect it, the record will be made available for inspection at a
mutually convenient time at Main Roads’ office.

(d) Employees, subject to Main Roads convenience, shall
be entitled to examine and take copies of all material

maintained on their personal file or other Main Roads infor-
mation relating to them. They can do this either directly or
through an authorised representative.

8.—CERTIFICATE OF SERVICE
On the request of an Employee and prior to the Employee’s

termination of service Main Roads shall provide a Certificate
of Service containing full information as to the period of serv-
ice and the nature of the duties performed by the Employee.

9.—CONTRACT OF SERVICE
9.1. (a) Employees eligible to be members of the Commu-

nity and Public Sector Union, SPSF Group (W.A ) Branch,
Civil Service Association of Western Australia shall initially
be appointed on probation for a period not exceeding six
months.

However, Employees appointed from the Public Sector who
have at least six months’ continuous satisfactory service im-
mediately prior to their permanent appointment will not be
required to serve a probationary period.

(b) At any time during the period of probation Main Roads
may review the appointment and terminate the services of the
Employee by the giving of one week’s notice or payment in
lieu thereof, or the Employee may give one week’s notice or
payment in lieu thereof.

(c) As soon as possible following the expiry of the period of
probation Main Roads shall:

(i) confirm the appointment; or
(ii) extend the period of probation for up to six months

(to a maximum period of 12 months period);
(iii)  allow the probationary employment to lapse.

(d) Where Main Roads extends the period of probationary
employment the contract of employment may be terminated
as set out in paragraph (b) of this Sub-clause.

(e) Main Roads may summarily dismiss an Employee on
probation who is deemed guilty of gross misconduct, pecula-
tion or theft and the Employee shall not be entitled to any
notice or payment in lieu of notice.

(f) The provisions of this sub-clause do not apply in the case
of employees eligible to be members of the following Unions:

• Communication, Electronics, Engineering and
Plumbing Union.

• Construction, Mining, Energy, Timberyards, Saw-
mills and Woodworkers Union of Australia.

• Federated Liquor and Allied Industries Employees
Union of Australia, W.A Branch Union of Workers.

• Australian Manufacturing Workers Union
• Western Australian Builders’ Labourers, Painters &

Plasterers Union of Workers.
9.2. (a) No Employee shall ordinarily leave the employ of

Main Roads until the expiration of one calendar month’s writ-
ten notice of the Employee’s intention to do so, without the
approval of Main Roads. Notwithstanding any of the other
provisions contained in this clause a lesser period of notice
may be negotiated between Main Roads and the Employee.
An employee who fails to give the required notice shall forfeit
one weeks pay, which maybe withheld from monies due on
termination.

(b) Except as hereinafter provided, one month’s written no-
tice shall be given by Main Roads to an Employee other than
an Employee serving a probationary period whose services
are no longer required. Provided Main Roads may pay the
employee one months pay in lieu of the said notice. Notwith-
standing any of the other provisions contained in this clause a
lesser period of notice may be negotiated between Main Roads
and the employee.

(c) Notwithstanding the provisions of Sub-clause (b) hereof,
Main Roads may summarily dismiss an Employee for gross
misconduct, peculation or theft, committed during the course
of or in connection with the performance of the Employee’s
duties, in accordance with Clause 13 (Discipline) of this Ap-
pendix.

(d) If the Association/Union considers that the Employee
has been wrongfully dismissed the matter may be referred to a
Board of Reference if constituted under the parent Award and/
or to the WAIRC as the case maybe for settlement.
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(e) An Employee, having attained the age of 55 years shall
be entitled to retire from the employ of Main Roads.

9.3. (a) Notwithstanding the other provisions contained in
this clause Main Roads may employ Employees for a fixed
term contract subject to Clause 11—Fixed Term Contract Pro-
visions of this Appendix.

(b) Employees appointed for a fixed term contract shall be
advised in writing of the terms of appointment and such ad-
vice shall specify the dates of commencement and termination
of employment.

(c) The provisions of paragraphs (a), (b), (c) and (d) of Sub-
clause 9.2 of this clause shall also apply in respect to fixed
term contract Employees.

9.4. An Employee may be directed to carry out such duties
as are within the limits of the Employee’s skill, competence
and training as agreed between the parties and are incidental
and peripheral to their main task or function. Provided that the
work performed is recognised as being consistent with a higher
classification, it will be paid in accordance with the appropri-
ate provisions of the Parent Award.

10.—COPIES OF MAIN ROADS WESTERN
AUSTRALIA COMMON CONDITIONS APPENDIX

Every employee shall be entitled to have access to a copy of
this Appendix. Sufficient copies shall be made available by
Main Roads for this purpose and shall be located in each of
Main Roads’ premises.

11.—FIXED TERM CONTRACTS
11.1. Main Roads may only employ persons on fixed term

contracts in accordance with the following:
(a) To meet peak work load needs: contracts will not

exceed six months but maybe extended for up to a
further six months with the prior written agreement
of the Association/Union; or,

(b) To provide specialist skills not possessed by Main Roads:
contracts will not exceed twelve months but maybe ex-
tended for up to a further twelve months with the prior
written agreement of the Association/Union; or,

(c) To cover employees on periods of leave either with
or without pay. For the duration of the period of leave.

Note: In the context of paragraph (b) of this sub-clause
specialist skills does not include the normal range of
skills required by Main Roads but are additional skills
that Main Roads may require from time to time for
short periods but not on a permanent ongoing basis.

11.2. Fixed term contracts are not to be used to engage peo-
ple if permanent employees are available to act in jobs when
other employees proceed on leave.

11.3. Prior to any fixed term contract being entered into be-
tween Main Roads and a person, Main Roads shall obtain the
agreement of the Association/Union unless alternative arrange-
ments have been entered into with that Association/Union.
Associations/Unions will not unreasonably withhold permis-
sion for Main Roads to engage a person on a fixed term contract
as provided for in Sub-clause 11.1.

11.4. The provisions of Sub-clause 11.1 may be varied with
the written agreement of the Association/Union.

12.—PART-TIME EMPLOYMENT
12.1. Part time work will be within the average hours per

week of fifteen to thirty. However this range may be varied by
agreement with the Association/Union.

12.2. (a) Each permanent part-time arrangement shall be
confirmed by Main Roads in writing and will include the fol-
lowing specifications:

(i) the agreed period of the arrangement; and
(ii) the hours and days to be worked by the Employee,

including starting and finishing times, which shall
hereinafter be referred to as “ordinary working
hours”.

(b) Main Roads shall give an Employee one (1) month’s
notice of any proposed permanent variation to that Employ-
ee’s ordinary working hours, provided that Main Roads shall
not vary the Employee’s total weekly hours of duty without
the Employee’s prior written consent, a copy of which shall
be forwarded to the appropriate Association/Union.

(c) Notwithstanding paragraph (b) of this Sub-clause when-
ever agreement with an employee in writing is reached for a
temporary variation to an Employee’s ordinary working hours,
time worked during the normal hours as set out in the relevant
award is not to be regarded as overtime but an extension of the
contract hours and should be paid at the normal rate of pay.

12.3. The overtime provisions of the main award shall apply
to all time worked outside the ordinary working hours pre-
scribed by paragraph (a) of Sub-clause 12.2 of this clause unless
an arrangement pursuant to paragraph (b) or (c) of Sub-clause
12.2 of this clause is in place.

12.4. An Employee who is employed on a part-time basis
shall be paid a proportion of the appropriate full-time pay in-
cluding increments where applicable dependent upon time
worked. The pay shall be calculated in accordance with the
following formula:

hrs worked per fortnight x  full time fortnightly pay
full time hrs per fortnight 1

Tea attendants shall receive an additional 15% on top of the
above formula.

12.5 Employees are entitled to the public holidays prescribed
in Clause 30 of this appendix without variation of the Em-
ployee’s fortnightly pay provided the holidays occur on a day
which is normally worked.

12.6. (a) Except for leave covered in Sub-clauses 12.7, 12.8
and 12.9 an employee shall be granted paid leave including
annual leave loading in accordance with their main award.
Hours of leave applicable shall be calculated as follows in lieu
of that provided in the main award.

Avg Ord.hrs worked/fn    x    f.t. entitlement for hrs of
relevant paid leave

Ordinary f.t. hrs / fortnight 1
(b) Part time employees are entitled to travel concessions on a pro

rata basis according to the usual number of hours worked per week.
(c) Travelling time shall be calculated on a pro-rata basis

according to the usual hours worked per fortnight.
12.7. An Employee shall proceed on long service leave for

13 weeks as provided for in their main award. Payment made
for long service leave granted to an Employee in respect of
such part-time service shall be adjusted according to the hours
worked by the Employee during that part-time service, sub-
ject to the following:

(a) If an Employee consistently worked on a part-time
basis for a regular number of hours during the whole
of the Employee’s qualifying service, the Employee
shall continue to be paid the salary determined on
that basis during the long service leave.

(b) If an Employee has worked a varying number of
weekly hours during the period of qualifying serv-
ice, the payment for long service leave granted in
respect of part-time service should be calculated on
a pay which bears to the full-time pay of the position
occupied by the Employee when taking leave the
same proportion that the average hours worked when
employed part-time bears to the normal weekly hours
of a full-time Employee. i.e.
Ave Ord Hrs Worked/fortnight x  Full-time Fortnightly Pay
Ordinary full time hrs/fortnight 1

(c) Where pay in (b) is less than the employees current
pay the employee may take a proportionally lesser
period of long service leave on their current pay—
according to the following formula;

Period of LSL on current pay = Pay calculated for LSL   x13
Current pay 1

12.8. Subject to Clauses 24 (Trade Union Training Leave)
and 25 (Training with the Defence Force Reserves Leave), of
this Appendix, part-time Employees shall receive the same
entitlement as full-time Employees, but payment shall only be
made for those hours that would normally have been worked
but for the leave.

12.9 Subject to Clause 29 (Study Leave) part-time Employ-
ees are entitled to study leave on the same basis as full-time
Employees.

12.10 Employees shall be entitled to increments if appropri-
ate as provided for in the Parent Award.
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12.11. (a) Where a full-time Employee is permitted, at their
initiative, to work part-time for a specified period no greater
than 12 months, that Employee has a right, upon written ap-
plication to revert to full-time hours in that position, or a
position of equal classification, as soon as is deemed practica-
ble by Main Roads, but no later than the expiry of the agreed
period.

(b) A full-time Employee who is permitted at their initiative
to work part-time for an unspecified period or a period greater
than twelve months may apply to revert to full-time hours in
that position but only as soon as deemed practicable by Main
Roads.

This should not prevent the transfer of said Employee to
another full-time position at a classification commensurable
to that of their previous full-time position.

(c) When a position becomes part time at the initiative of
Main Roads an existing full time occupant may elect to;

• Undertake the work for a specified period;
• Undertake the work for an unspecified period;
• Be transferred to an equivalent position.

If the employee elects to undertake part time work they may
revert to full time work as soon as practicable.

(d) Part time employees are entitled to apply for transfer
or promotions to either full time or other part time posi-
tions.

12.12. The number or proportion of part-time Employees
employed by Main Roads shall not exceed any number or pro-
portion that may be agreed in writing between the applicable
Association/Union and Main Roads.

13.—DISCIPLINE
13.1. Where an allegation of misconduct or inappropriate

work behaviour is made against an employee, the matter shall
be investigated and subsequently acted upon in accordance
with the provisions of this clause.

13.2. Through all investigations and actions Main Roads shall
ensure that the principles of fairness, equity and natural jus-
tice are adhered to.

13.3. Employees shall be able to elect to have in attendance
at any meetings with Main Roads either their Association/
Union or representative of their choice.

13.4. Where it is determined that action is to be taken against
an employee, the following options are available to Main Roads
having regard to the level of seriousness of the alleged of-
fence/behaviour.

(a) The issuing of a written warning;
(b) Counselling the employee;
(c) Suspension with pay (this would only apply where

the matter needs further investigation and it is inap-
propriate for the employee to remain at work);

(d) Termination of the employees services;
(e) Summary dismissal;
(f) Other alternative arrangements as agreed with the

employee and their Association/Union.
13.5. Main Roads except where required by an external au-

thority shall advise employees in advance of the
commencement of any investigations into their alleged mis-
conduct or inappropriate work behaviour.

13.6. Main Roads except where required by an external au-
thority shall on request provide employees with copies of all
documentation relevant to their alleged misconduct or inap-
propriate work behaviour.

13.7. Employees or their Association/Union may appeal to
the Western Australian Industrial Relations Commission in the
case of termination or summary dismissal.

13.8. In lieu of the provisions of this clause, the provisions
of Clause 37—Complaints and Charges Against Employees
from the Engineering Trades (Government ) Award 1967 shall
apply to employees who are eligible to be members of the
Australain Manufacturing Workers Union.

13.9. The provisions of this clause do not apply in the
case of matters covered by Clause 14 (Dispute Settlement)
unless a dispute exists or Clause 15 (Grievance Settlement)
applies.

14.—DISPUTE SETTLEMENT
14.1. Preamble: Main Roads and the Associations/Unions

recognise that the parties to this Appendix have differing roles
and responsibilities. The Associations/ Unions recognise that
Main Roads has a statutory and public responsibility to man-
age the provision of the major road network for the State of
Western Australia, and that it is essential for the welfare, con-
venience and employment opportunities of the population, for
the smooth operation and prosperity of its industry and com-
merce, and for the purpose of ensuring the economic
development of the State, to provide roads, bridges and asso-
ciated services without any avoidable interruption. Main Roads
recognises that the Associations/Unions have the right to take
appropriate action to protect and improve the working condi-
tions and remunerations of their members. In recognising these
differing roles and responsibilities the parties accept the need
for a dispute settlement procedure and commit themselves to
the following to minimise disputes.

14.2. Commitment of Main Roads its employees and the As-
sociations/Unions:

Main Roads commits itself to expeditiously deal with any
difference that may arise between itself and the Associations/
Unions or any of them and their members. The Associations/
Unions and their members commit themselves to resolve any
differences with Main Roads by consultation and negotiation.

14.3. Dispute Settlement Procedure: Any questions, disputes
or difficulties arising under this Industrial Agreement will be
dealt in according with the following:

(a) Site discussions
(i) The employee and/or accredited Association/

Union representative shall discuss the matter
with the employees immediate supervisor.

(ii) If the matter cannot be resolved satisfactorily
at this level it shall be referred by either party
to a senior Main Roads employee for resolu-
tion.

(iii) If the matter still remains unresolved the em-
ployee or their Association/Union
representative shall be provided with facili-
ties to make contact with an official of the
relevant Association/Union and the senior
Main Roads employee shall contact a Main
Roads Industrial Relations Officer.

(b) Formal procedure: These procedures are to be fol-
lowed in the event that the matter is not resolved
under sub-clause (a).

(i) As early as practicable meeting(s) are to be
held either on or off site as appropriate be-
tween the parties.

(ii) If the matter cannot be resolved under (i) ei-
ther party may refer it to the relevant Industrial
Relations Commission for resolution.

14.4 Conditions
(a) The parties commit themselves to maintain the sta-

tus quo and not take any industrial action during the
course of the dispute settlement procedure set out in
Sub-Clause 14.3. hereof.

(b) Subject to prior consultation between the parties this
procedure shall not apply to industrial action taken
on a State or Nation wide basis as a result of a for-
mal decision of either the Trades and Labour Council
of Western Australia or the Australian Council of
Trade Unions. This in no way means that Main Roads
endorses such action.

14.5. Other
(a) Industrial action in relation to this clause does not

include local stopwork meetings of short duration to
enable full time officials to report back on union
business. As far as practicable such meetings shall
occur outside of normal working hours but may with
prior agreement by Main Roads be held during nor-
mal working hours.

(b) Main Roads are to be notified of such meetings at
least 24 hours, or such lesser time as maybe agreed,
prior to the meetings occurring.
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14.6. The provisions of this clause do not apply in the case
of matters covered by Clause 13 (Discipline) or Clause 15
(Grievance Settlement).

15.—GRIEVANCE SETTLEMENT
15.1. When an employee considers they have a grievance

the matter shall be acted on in accordance with the provisions
of this clause.

15.2. The types of grievances that can be resolved under
Sub-clause 15.1 are as follows;

(a) EEO Grievances:
• racial harassment;
• sexual harassment;
• discrimination or harassment due to a persons

sex, marital status, pregnancy, race, impair-
ment, age, family responsibility or family
status, and political or religious conviction.

(b) Health and Safety Grievances
• Safety issues in the workplace
• Hazardous substances in the workplace
• Protective clothing and equipment

(c) General Grievances: This covers a variety of griev-
ances that can occur from time to time in the
workplace excluding the following:

• Those referred to in (a) and (b) above.
• Those referred to in Clauses 13 (Discipline)

and 14 (Dispute Settlement).
• Those that have a formal appeal process such

as grievances relating to promotions or classi-
fications.

15.3. Grievances will be handled in a manner which ensures
that they are resolved promptly, confidentially and in accord-
ance with legislative requirements.

15.4. Grievances will be considered seriously and sympa-
thetically and in all cases the utmost care will be taken to handle
them impartially by recognising the rights of all parties.

15.5. An employee who considers they have grounds for a
grievance may submit the grievance as follows:

(a) EEO Grievances—To their line manager, an author-
ised Grievance Officer or an Advisory Services
Officer.

(b) Health and Safety Grievances—To their line man-
ager, their Health and Safety Representative or an
Advisory Services Officer.

(c) General Grievances—To their line manager in the
first instance and if not resolved to be submitted in
writing to their branch manager.

15.6. The grievance should be reported as soon as practica-
ble after the grievance has arisen so as to enable the line
manager or other authorised person to remedy the grievance
rapidly and as near as possible to the point of origin.

15.7. The employee may request the assistance or presence
of an Association/Union representative or other person of their
choice as provided for in Main Roads procedures at any stage
of the grievance resolution process.

15.8. An employee is not to be subject to any retaliation
because they raised a grievance.

15.9. The provisions of this clause do not apply in the case
of matters covered by Clause 13 (Discipline) or Clause 14
(Dispute Settlement).

16.—ADOPTION LEAVE
16.1. Nature of leave—Adoption leave is unpaid leave.
16.2. Definition—For the purposes of this Section:

(a) ‘Employee’ includes a part-time employee and fixed
term contract employee up until the end of their con-
tract period but does not include an employee engaged
upon casual work.

(b) ‘Child’  means a person under the age of five years
who is placed with the employee for the purposes of
adoption, other than a child or step-child of the em-
ployee or of the spouse of the employee or a child
who has previously lived continuously with the em-
ployee for a period of six months or more.

(c) ‘Relative adoption’ occurs where a child, as defined,
is adopted by a grandparent, brother, sister, aunt or
uncle (whether of the whole blood or half blood or
by marriage).

(d) ‘Spouse’ includes de facto spouse.
(e) ‘Continuous service’ means service under an unbro-

ken contract of employment and includes:
(i) any period of leave taken in accordance with

this clause,
(ii) any period of part-time employment worked

in accordance with Clause 19, or
(iii) any period of leave or absence authorised by Main

Roads under this appendix or by the main award.
16.3. Eligibility
An employee, upon production to Main Roads of the docu-

mentation required by Sub-clause 16.4 hereof shall be entitled
to adoption leave, the total of which shall not exceed 52 weeks
in the following circumstances:

(a) a period of up to three weeks at the time of the place-
ment of the child;

(b) a period of up to 52 weeks from the time of its place-
ment in order to be the primary care-giver of the child.
This leave shall not extend beyond one year after the
placement of the child and shall not be taken concur-
rently with adoption leave taken by the employees
spouse in relation to the same child except in the
circumstances where both adoptive parents need to
go overseas to complete the adoption. This entitle-
ment of up to 52 weeks shall be reduced by any period
of leave taken pursuant to paragraph (a) hereof;

(c) under special circumstances Main Roads may ap-
prove leave concurrent with the employee spouse or
in more than one period.

16.4.Certification—Before taking adoption leave the em-
ployee must produce to Main Roads:

(a) (i) a statement from an adoption agency or other
appropriate body of the presumed date of
placement of the child with the employee for
adoption purposes; or

(ii) a statement from the appropriate government
authority confirming that the employee is to
have custody of the child pending application
for an adoption order.

16.5. Notice requirements
(a) Upon receiving notice of approval for adoption pur-

poses an employee shall notify Main Roads of such
approval and within two months of such approval
shall further notify Main Roads of the period or pe-
riods of adoption leave the employee proposes to take.
In the case of a relative adoption the employee shall
notify as aforesaid upon deciding to take a child into
custody pending an application for an adoption or-
der.

(b) An employee who commences employment with
Main Roads after the date of approval for adoption
purposes shall notify Main Roads thereof upon com-
mencing employment and of the period or periods of
adoption leave which the employee proposes to take.

(c) An employee shall, as soon as the employee is aware
of the presumed date of placement of a child for adop-
tion purposes but no later than 14 days before such
placement, give notice in writing to Main Roads of
such date and of the date of the commencement of
any period of leave to be taken under paragraph
16.3(a) hereof.

(d) An employee shall, 10 weeks before the proposed
date of commencing any leave to be taken under para-
graph 16.3. (b) hereof give notice in writing to Main
Roads of the date of commencing leave and the pe-
riod of leave to be taken.

(e) An employee shall not be in breach of this clause as
a consequence of failure to give the stipulated pe-
riod of notice in accordance with paragraphs (c) and
(d) hereof if such failure is occasioned by the
requirement of an adoption agency to accept earlier
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or later placement of a child, the death of the spouse
or other compelling circumstances.

16.6. Variation of period of adoption leave
(a) Provided the maximum period of adoption leave does

not exceed the period to which the employee is enti-
tled under Sub-clause (3) hereof:

(i) the period of leave taken under paragraph 16.3
(b) hereof may be lengthened once only by
the employee giving not less than 14 days no-
tice in writing stating the period by which the
leave is to be lengthened;

(ii) the period may be further lengthened by agree-
ment between Main Roads and the employee.

(b) The period of adoption leave taken under paragraph
16.3 (b) hereof may, with the consent of Main Roads,
be shortened by the employee giving not less than
14 days notice in writing stating the period by which
the leave is to be shortened.

16.7. Cancellation of adoption leave
(a) Adoption leave applied for but not commenced shall

be cancelled should the placement of the child not
proceed.

(b) Where the placement of a child for adoption pur-
poses with an employee then on adoption leave does
not proceed or continue, the employee shall notify
Main Roads forthwith and Main Roads shall nomi-
nate a time not exceeding four weeks from receipt of
notification for the employees resumption of work.

16.8. Special Leave
Main Roads shall grant to any employee who is seeking to

adopt a child, such unpaid leave not exceeding two days plus
an additional day for employees working and residing in rural
locations as is required by the employee to attend any compul-
sory interviews or examinations as are necessary as part of the
adoption procedure. Where paid leave is available to the em-
ployee Main Roads may require the employee to take such
leave in lieu of special leave.

16.9. An employee proceeding on adoption leave may elect
to utilise:

(a) accrued annual leave
(b) accrued long service leave

For the whole or part of the period referred to in
Sub-clause 16.3 of this clause.

(c) The periods of leave referred to paragraphs (a) and
(b) of this Sub-clause which are utilised, shall be
paid leave.

(d) An employee may extend her period of adoption leave
by taking accrued annual, long service leave or, on
application, a further period of leave without pay

(e) Paid sick leave or other paid authorised award ab-
sences (excluding annual leave or long service leave)
shall not be available to an employee during her ab-
sence on maternity leave.

16.10  Effect of adoption leave on employment
Subject to this clause, notwithstanding any award or other

provision to the contrary, absence on adoption leave shall not
break the continuity of service of an employee but shall not be
taken into account in calculating the period of service for any
purpose of any relevant award or agreement.

16.11 Termination of employment
(a) An employee on adoption leave may terminate the

employment at any time during the period of leave
by notice given in accordance with this award.

(b) Main Roads shall not terminate the employment of
an employee on the ground of the employees appli-
cation to adopt a child or absence on adoption leave,
but otherwise the rights of Main Roads in relation to
termination of employment are not hereby affected.

16.12. Return to work after adoption leave
(a) An employee shall confirm the intention of return-

ing to work by notice in writing to Main Roads given
not less than four weeks prior to the expiration of the
period of adoption leave provided by paragraph 16.3
(b) hereof.

(b) An employee, upon returning to work after adoption
leave shall be entitled to the position held immedi-
ately before proceeding on such leave or in relation
to an employee who has worked part-time under
Clause 18 the position held immediately before com-
mencing such part-time work.

(c) Where such position no longer exists but there are
other positions available which the employee is quali-
fied for and is capable of performing, the employee
shall be entitled to a position as nearly comparable
in status and pay to that of the employees former
position.

16.13. Replacement Employees
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
adoption leave.

(b) Before Main Roads engages a replacement employee
Main Roads shall inform that person of the tempo-
rary nature of the employment and of the rights of
the employee who is being replaced.

(c) Before Main Roads engages a person to replace an
employee temporarily promoted or transferred in or-
der to replace an employee exercising rights under
this clause, Main Roads shall inform that person of
the temporary nature of the promotion or transfer
and of the rights of the employee who is being re-
placed.

(d) Nothing in under this clause shall be construed as
requiring Main Roads to engage a replacement em-
ployee.

17.—MATERNITY LEAVE
17.1. Nature of Leave—Maternity leave is unpaid leave.
17.2. Definitions—for the purpose of this Section:

(a) ‘Employee’ includes a part-time employee and fixed
term contract employee up until the end of their con-
tract period but does not include an employee engaged
upon casual work.

(b) ‘Child’  means a child of the employee under the age
of one year.

(c) ‘Spouse’ includes a de facto or a former spouse.
(d) ‘Continuous service’ means service under an unbro-

ken contract of employment and includes:
(i) any period of leave taken in accordance with

this clause,
(ii) any period of part-time employment worked

in accordance with Clause 19, or
(iii) any period of leave or absence authorised by Main

Roads or by this appendix or the main award.
17.3. Eligibility for Maternity Leave

(a) An employee who becomes pregnant, upon produc-
tion to Main Roads of the certificate required by
Sub-clause 17.4. hereof, shall be entitled to a period
of up to 52 weeks maternity leave provided that such
leave shall not extend beyond the child’s first birth-
day. This entitlement shall be reduced by any period
of paternity leave taken by the employees spouse in
relation to the same child and apart from paternity
leave of up to one week at the time of confinement
shall not be taken concurrently with paternity leave.
Subject to Sub-clause 17.6. and 17.9. hereof the pe-
riod of maternity leave shall be unbroken.

(b) Under special circumstances Main Roads may ap-
prove leave concurrent with the employee spouse or
in more than the one period.

17.4. Certification
At the time specified in Sub-clause 17.5 the employee must

produce to Main Roads a certificate from a registered medical
practitioner stating that she is pregnant and the expected date
of confinement

17.5. Notice Requirements
(a) An employee shall, not less than 10 weeks prior to

the presumed date of confinement, produce to Main
Roads the certificate referred to in paragraph 17.4.
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(b) An employee shall give not less than four weeks
notice in writing to Main Roads of the date upon
which she proposes to commence maternity leave
stating the period of leave to be taken.

(c) The minimum period of absence on maternity leave
shall commence 6 weeks before the expected date of
birth and end 6 weeks after the day on which the
birth has taken place, however an employee may
apply to Main Roads to reduce this period provided
their application is supported by a certificate from a
registered medical practitioner indicating that the
employee is fit to continue or resume their normal
duty within this minimum period.

(d) An employee shall not be in breach of this clause as
a consequence of failure to give the stipulated pe-
riod of notice in accordance with paragraph (b) hereof
if such failure is occasioned by the confinement oc-
curring earlier than the presumed date.

17.6. Transfer to a safe job
Where, in the opinion of a registered medical practitioner,

illness or risks arising out of the pregnancy or hazards con-
nected with the work assigned to the employee make it
inadvisable for the employee to continue at their present work,
the employee shall, if Main Roads deems it practicable, be
transferred to a safe job at the rate and on the conditions at-
taching to that job until the commencement of maternity leave.

If the transfer to a safe job is not practicable, the employee
may or Main Roads may require the employee to take leave
for such period as is certified necessary by a registered medi-
cal practitioner. Such leave shall be treated as maternity leave
for the purposes of Sub-clauses 17.7-10 hereof.

17.7. Variation of period of maternity leave
(a) Provided the maximum period of maternity leave

does not exceed the period to which the employee is
entitled under Sub-clause 17.3 hereof:

(i) the period of maternity leave may be length-
ened once only by the employee giving not
less than 14 days notice in writing stating the
period by which the leave is to be lengthened;

(ii) the period may be further lengthened by agree-
ment between Main Roads and the employee.

(b) The period of maternity leave may be shortened by the
employee giving not less than 14 days notice in writing
stating the period by which the leave is to be shortened.

17.8. Cancellation of maternity leave
(a) Maternity leave, applied for but not commenced, shall

be cancelled when the pregnancy of an employee
terminates other than by the birth of a living child.

(b) Where the pregnancy of an employee then on mater-
nity leave terminates other than by the birth of a living
child, it shall be the right of the employee to resume
work at a time nominated by Main Roads which shall
not exceed four weeks from the date of notice in
writing by the employee Main Roads that she de-
sires to resume work.

17.9 Special maternity leave and sick leave
(a) Where the pregnancy of an employee not then on

maternity leave terminates after 28 weeks other than
by the birth of a living child, then:

(i) she shall be entitled to such period of unpaid
leave (to be known as special maternity leave)
as a registered medical practitioner certifies
as necessary before her return to work; or

(ii) for illness other than the normal consequences of
confinement she shall be entitled, either in lieu of
or in addition to special maternity leave, to such
paid sick leave as to which she is then entitled and
which a registered medical practitioner certifies as
necessary before her return to work.

(b) Where an employee not then on maternity leave suf-
fers illness related to her pregnancy she may take
such paid sick leave as to which she is then entitled
and such further unpaid leave (to be known as spe-
cial maternity leave) as a registered practitioner
certifies as necessary before her return to work.

(c) For the purposes of Sub-clauses 17.10, 17.11, 17.12
and 17.13(b) hereof, maternity leave shall include
special maternity leave.

17.10. Maternity leave and other leave entitlements
An employee proceeding on maternity leave may elect to

utilise:
(a) accrued annual leave
(b) accrued long service leave—For the whole or part

of the period referred to in Sub-clause 17.3 of this
clause.

(c) The periods of leave referred to paragraphs (a) and
(b) of this Sub-clause which are utilised, shall be
paid leave.

(d) An employee may extend her period of maternity
leave by taking accrued annual, long service leave
or, on application, a further period of leave without
pay.

(e) Paid sick leave or other paid authorised award ab-
sences (excluding annual leave or long service leave)
shall not be available to an employee during her ab-
sence on maternity leave.

17.11 Effect of maternity leave on employment
Notwithstanding any award or other provision to the con-

trary, absence on maternity leave shall not break the continuity
of service of an employee but shall not be taken into account
in calculating the period of service for any purpose of any
relevant award or agreement.

17.12 Termination of employment
(a) An employee on maternity leave may terminate her

employment at any time during the period of leave
by notice given in accordance with this award.

(b) Main Roads shall not terminate the employment of
an employee on the ground of her pregnancy or of
her absence on maternity leave, but otherwise the
rights of Main Roads in relation to termination of
employment are not hereby affected.

17.13. Return to work after maternity leave
(a) An employee shall confirm her intention of return-

ing to work by notice in writing to Main Roads given
not less than four weeks prior to the expiration of
her period of maternity leave.

(b) An employee, upon returning to work after mater-
nity leave or the expiration of the notice required by
paragraph (a) hereof, shall be entitled to the position
which she held immediately before proceeding on
maternity leave or, in the case of an employee who
was transferred to a safe job pursuant to Sub-clause
17.6 hereof, to the position which she held immedi-
ately before such transfer or in relation to an
employee who has worked part-time as provided for
under Clause 18 of this appendix the position she
held immediately before commencing such part-time
work.
Where such position no longer exists but there are
other positions available which the employee is quali-
fied for and is capable of performing, she shall be
entitled to a position as nearly comparable in status
and pay to that of her former position.

17.14. Replacement employees
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
maternity leave.

(b) Before engaging a replacement employee Main
Roads shall inform that person of the temporary na-
ture of the employment and of the rights of the
employee who is being replaced.

(c) Before engaging a person to replace an employee
temporarily promoted or transferred in order to re-
place an employee exercising their rights under this
clause, Main Roads shall inform that person of the
temporary nature of the promotion or transfer and of
the rights of the employee who is being replaced.

(d) Nothing in this clause shall be construed as to re-
quire Main Roads to engage a replacement employee.
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18.—PARENTAL LEAVE—PART TIME WORK
18.1.Definitions—for the purpose of this Section:

(a) ‘Male employee’ means an employed male employee
who is caring for a child born of his spouse or a child
placed with the employee for adoption purposes.

(b) ‘Female employee’ means an employed female em-
ployee who is pregnant or is caring for a child she
has borne or a child who has been placed with her
for adoption purposes.

(c) ‘Spouse’ includes a de facto spouse.
(d) ‘Former position’ means the position held by a fe-

male or male employee immediately before
proceeding on leave or part-time employment under
Clauses 16, 17, 18 or 19 hereof whichever first oc-
curs, or if such position no longer exists but there
are other positions available for which the employee
is qualified and the duties of which he or she is capa-
ble of performing, a position as nearly comparable
in status and pay to that of the position first men-
tioned in this definition.

(e) ‘Continuous service’ means service under an unbro-
ken contract of employment and includes:

(i) any period of leave taken in accordance with
Clause 17, 18 or 20;

(ii) any period of part-time employment worked
in accordance with this clause; or

(iii) any period of leave or absence authorised by
Main Roads under this appendix or by the main
award.

18.2. Entitlement—With the agreement of Main Roads:
(a) A male employee may work part-time in one or more

periods at any time from the date of birth of the child
until its second birthday or, in relation to adoption,
from the date of placement of the child until the sec-
ond anniversary of the placement.

(b) A female employee may work part-time in one or
more periods while she is pregnant where part-time
employment is, because of the pregnancy, necessary
or desirable.

(c) A female employee may work part-time in one or
more periods of any time after the date of birth of
the child until its second birthday.

(d) In relation to adoption a female employee may work
part-time in one or more periods at any time from
the date of the placement of the child until the sec-
ond anniversary of that date.

18.3. Return to former position
(a) An employee at the expiration of the period of such

part-time employment has the right to return to their
former position.

18.4. Effect of part time employment on continuous service
Commencement on part-time work under this clause and

return from part-time work to full-time work under this clause
shall not break the continuity of service or employment.

18.5. Conditions of Part Time work
Subject to the provisions of this clause part-time employ-

ment shall be in accordance with Clause 12 (Part Time
Employment) of this Appendix.

18.6. Termination of employment
The employment of a part-time employee under this clause

may be terminated in accordance with the provisions of this
award but may not be terminated by Main Roads because the
employee has exercised or proposes to exercise any rights aris-
ing under this clause or has enjoyed or proposes to enjoy any
benefits arising under this clause.

18.7. Inconsistent Appendix provisions
An employee may work part-time under this clause notwith-

standing any other provision of this Appendix which limits or
restricts the circumstances in which part-time employment may
be worked or the terms upon which it may be worked includ-
ing provisions:

(a) Limiting the number of employees who may work
part-time;

(b) Establishing quotas as to the ratio of part-time to full-
time employees;

(c) Prescribing a minimum or maximum number of hours
a part-time employee may work; or,

(d) Requiring consultation with, consent of monitoring
by a union;

(c) and such provisions do not apply to part-time work
under this clause.

18.8. Replacement Employees
(a) A replacement employee is an employee specifically

engaged as a result of an employee working part-
time under this clause.

(b) Before Main Roads engages a replacement employee
under this Sub-clause, Main Roads shall inform the
person of the temporary nature of the employment
and of the rights of the employee who is being re-
placed.

(c) Unbroken service as a replacement employee shall
be treated as continuous service for the purposes of
paragraph 18.1.(d).

(d) Nothing in this clause shall be construed as requir-
ing Main Roads to engage a replacement employee.

(e) Sub-clauses 18.5 and 18.7 of this Clause also ap-
plies to replacement employees.

19.—PATERNITY LEAVE
19.1. Nature of leave—Paternity leave is unpaid leave.
19.2. Definitions—for the purpose of this Section:

(a) ‘employee’ includes a part-time employee or a fixed
term contract employee during the period of the con-
tract but does not include an employee engaged upon
casual work.

(b) ‘Maternity leave’ means leave of the type provided
for in Clause 17 (and includes special maternity
leave) whether prescribed in an award or otherwise.

(c) ‘Child’  means a child of the employee or the em-
ployees spouse under the age of one year.

(d) ‘Spouse’ includes a de facto or a former spouse.
(e) ‘Continuous service’ means service under an unbro-

ken contract of employment and includes:
(i) any period of leave taken in accordance with

this clause,
(ii) any period of part-time employment worked

in accordance with clause 18; or
(iii) any period of leave or absence authorised by

Main Roads or by this appendix or by the main
award.

19.3. Eligibility for paternity leave
A male employee, upon production to Main Roads of the

certificate required by Sub-clause 19.4. shall be entitled to a
period of up to 52 weeks of paternity leave, in the following
circumstances:

(a) an unbroken period of up to one week at the time of
confinement of their spouse;

(b) a further unbroken period of up to 51 weeks in order
to be the primary care-giver of a child provided that
such leave shall not extend beyond the child’s first
birthday. This entitlement shall be reduced by any
period of maternity leave taken by the employees
spouse and shall not be taken concurrently with that
maternity leave.

(c) Under special circumstances Main Roads may ap-
prove leave concurrent with the spouse or in more
than two periods.

19.4. Certification
At the time specified in Sub-clause 19.5 the employee must

produce to Main Roads a certificate from a registered medical
practitioner which names his spouse, states that she is preg-
nant and the expected date of confinement or states the date
on which the birth took place;

19.5. Notice requirements
(a) The employee shall, not less than 10 weeks prior to

each proposed period of leave, give Main Roads
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notice in writing stating the dates on which he pro-
posed to start and finish the period or periods of leave
and product the certificate required in Sub-clause 19.4
hereof.

(b) The employee shall not be in breach of this Sub-
clause as a consequence of failure to give the notice
required in paragraph (a) hereof if such failure is due
to:

(i) the birth occurring earlier than the expected
date; or

(ii) the death of the mother of the child; or
(iii) other compelling circumstances.

(c) The employee shall immediately notify Main Roads
of any change in the information provided pursuant
to Sub-clause 19.4 hereof.

19.6. Variation of period of paternity leave
(a) Provided the maximum period of paternity leave does

not exceed the period to which the employee is enti-
tled under Sub-clause (3) hereof:

(i) the period of paternity leave provided by para-
graph 19.3(b) may be lengthened once only
by the employee giving not less than 14 days
notice in writing stating the period by which
the leave is to be lengthened;

(ii) the period may be further lengthened by agree-
ment between Main Roads and the employee.

(b) The period of paternity leave taken under paragraph
19.3(b) hereof may, with the consent of Main Roads,
be shortened by the employee giving not less than
14 days notice in writing stating the period by which
the leave is to be shortened.

19.7. Cancellation of paternity leave
Paternity leave, applied for under paragraph 19.3(b) hereof

but not commenced shall be cancelled when the pregnancy of
the employees spouse terminates other than by the birth of a
living child.

19.8. Paternity leave and other leave entitlements
An employee proceeding on paternity leave may elect to

utilise:
(a) Accrued annual leave
(b) Accrued long service leave

For the whole or part of the period referred to in
Sub-clause 19.3 of this clause.

(c) The periods of leave referred to paragraphs (a) and
(b) of this Sub-clause which are utilised, shall be
paid leave.

(d) An employee may extend their period of paternity
leave by taking accrued annual, long service leave
or, on application, a further period of leave without
pay.

(e) Paid sick leave or other paid authorised award ab-
sences (excluding annual leave or long service leave)
shall not be available to an employee during his ab-
sence on paternity leave.

19.9. Effect of paternity leave on employment
Subject to this clause , notwithstanding any award or other

provision to the contrary absence on paternity leave shall not
break the continuity of service of an employee but shall not be
taken into account in calculating the period of service for any
purpose of any relevant award or agreement.

19.10. Termination of employment
(a) An employee on paternity leave may terminate his

employment at any time during the period of leave
by notice given in accordance with this award.

(b) Main Roads shall not terminate the employment of
an employee on the ground of their absence on pa-
ternity leave, but otherwise the rights of Main Roads
in relation to termination of employment are not
hereby affected.

19.11. Return to work after paternity leave
(a) An employee shall confirm his intention of return-

ing to work by notice in writing to Main Roads given
not less than four weeks prior to the expiration of the

period of paternity leave provided by paragraph 19.3.
(b) hereof.

(b) An employee, upon returning to work after paternity
leave or the expiration of the notice required by para-
graph (a) hereof, shall be entitled to the position
which they held immediately before proceeding on
paternity leave or in relation to an employee who
has worked part-time under Clause 20 to the posi-
tion they held immediately before commencing such
part-time work.

(c) Where such position no longer exists but there are
other positions available which the employee is quali-
fied for and is capable of performing, they shall be
entitled to a position as nearly comparable in status
and pay to that of their former position.

19.12. Replacement Employee
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
paternity leave.

(b) Before engaging a replacement employee Main
Roads shall inform that person of the temporary na-
ture of the employment and of the rights of the
employee who is being replaced.

(c) Before engaging a person to replace an employee
temporarily promoted or transferred in order to re-
place an employee exercising their rights under this
clause, Main Roads shall inform that person of the
temporary nature of the promotion or transfer and of
the rights of the employee who is being replaced.

(d) Nothing in this clause shall be constructed as requir-
ing Main Roads to engage a replacement employee.

20.—ASSOCIATION/UNION BUSINESS LEAVE
20.1. (a) Main Roads shall grant paid leave during ordinary

working hours to an Employee:
(i) who is required to give evidence before any Indus-

trial Tribunal;
(ii) who as an Association/Union nominated representa-

tive is required to attend negotiations and/or
conferences between the Association/Union and
Main Roads;

(iii) when prior agreement between the Association/Un-
ion and Main Roads has been reached for the
Employee to attend official Association/Union meet-
ings preliminary to negotiations or industrial
hearings;

(iv) who as an Association/Union nominated representa-
tive is required to attend joint Association/Union/
management consultative committees or working par-
ties.

(b) The granting of leave pursuant to paragraph (a) of this
Sub-clause shall only be approved,

(i) where an application for leave has been submitted
by an Employee a reasonable time in advance;

(ii) for the minimum period necessary to enable the As-
sociation/Union business to be conducted or evidence
to be given;

(iii) for those Employees whose attendance is essential;
(iv) when the operation of the organisation is not being

unduly affected and the convenience of Main Roads
impaired.

20.2. (a) Leave of absence provided under this clause will
be granted at the ordinary rate of pay.

(b) Main Roads shall not be liable for any expenses associ-
ated with an Employee attending to Association/Union
business.

(c) Leave of absence provided under this clause shall in-
clude any necessary travelling time in normal working hours.

20.3. (a) Nothing in this clause shall diminish the existing
arrangements relating to the granting of paid leave for Asso-
ciation/Union business.

(b) The provisions of this clause shall not apply to special
arrangements made between the parties which provide for
unpaid leave for Employees to conduct Association/Union
business.
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20.4. The provisions of this clause shall not apply when an
Employee is absent from work without the approval of Main
Roads.

21.—COUNCIL LEAVE
Employees who are elected members of local councils may

be granted paid leave to attend normal Council meetings and
standing Committee meetings held during ordinary working
hours. Employees may take the minimum time necessary to
attend council meetings.

The Line Manager should advise the Personnel Officer of
the name and position of any employee who has been elected
to council. This information should then be noted on the em-
ployee’s personal file.

Under no circumstances will leave be approved if the em-
ployee’s absence will necessitate Main Roads incurring
additional expense.

22.—INTERNATIONAL SPORTS EVENTS LEAVE
Special paid leave may be granted by Main Roads to an

employee chosen to represent Australia as a competitor or of-
ficial at a sporting event under the following criteria:

• it is a recognised international amateur sport;
• it is a world or international regional competition;
• no contribution is made by the sporting organisation

towards the normal salary of the employee.
Main Roads will liaise with the relevant Government or-

ganisation when determining:
• whether the application meets the above criteria
• the period of leave to be granted

23.—LEAVE WITHOUT PAY
23.1. Where Main Roads is satisfied that there is sufficient

cause for doing so, they may grant an Employee leave of ab-
sence without pay for any period provided that:

(a) the work of Main Roads is not inconvenienced; and
(b) all other leave credits of the Employee are exhausted.

23.2. For the purposes of this clause “continuous service”,
except where an increment is payable according to age, shall
not include:

(a) any period exceeding 14 calendar days during which
an employee is absent on leave without pay. In the
case of leave without pay which exceeds 14 calen-
dar days the entire period of such leave without pay
is excised in full;

(b) any period which exceeds 6 months in one continu-
ous period during which an employee is absent on
Workers’ Compensation. Provided that only that por-
tion of such continuous absence which exceeds 6
months shall not count as “continuous service”;

(c) Any period which exceeds 3 months in one continu-
ous period during which an employee is absent on
sick leave without pay. Provided that only that por-
tion of such continuous absence which exceeds 3
months shall not count as “continuous service”.

23.3. Main Roads may grant an employee leave without pay
to undertake full time study, subject to a yearly review of sat-
isfactory performance. Unless Main Roads otherwise
determines any leave granted under this sub-clause shall not
count as qualifying service for leave purposes.

23.4. Subject to the provisions of Sub-clause 23.1 of this clause,
Main Roads may grant an Employee who has been awarded a sport-
ing scholarship by the Australian Institute of Sport, leave without
pay. Leave without pay for this purpose shall count as qualifying
service for all purposes except annual leave.

24.—TRADE UNION TRAINING LEAVE
24.1. Subject to the provisions of this clause:

(a) Main Roads shall grant paid leave of absence to
Employees who are nominated by the Association/
Union to attend short courses conducted by the Aus-
tralian Trade Union Training Authority.

(b) Paid leave of absence shall also be granted to attend
similar Association/Union courses or seminars as
from time to time approved by agreement between
Main Roads and the Association/Union.

24.2. An Employee shall be granted up to a maximum of
five days’ paid leave per calendar year for trade union training
or similar courses or seminars as approved. However, leave of
absence in excess of five days and up to ten (10) days may be
granted in any one calendar year provided that the total leave
being granted in that year and in the subsequent year does not
exceed ten days.

24.3. (a) Leave of absence will be granted at the ordinary
rate of pay and shall not include shift allowances, penalty rates
or overtime.

(b) Where a public holiday or roster day off falls during the
duration of a course, a day off in lieu of that day will not be
granted.

(c) Subject to Sub-clause 24.3(a), shift workers attending a
course shall be deemed to have worked the shifts they would
have worked had leave not been taken to attend the course.

24.4. The granting of leave pursuant to the provisions of
Sub-clause 24.1 of this clause is subject to the operation of the
organisation not being unduly affected and to the convenience
of Main Roads.

24.5. (a) Any application by an Employee shall be submit-
ted to Main Roads for approval at least four weeks before the
commencement of the course, provided that Main Roads may
agree to a lesser period of notice.

(b) All applications for leave shall be accompanied by a state-
ment from the Association/Union indicating that the Employee
has been nominated for the course. The application shall pro-
vide details as to the subject, commencement date, length of
course, venue and the authority which is conducting the course.

24.6. A qualifying period of 12 months in State Government
employment shall be served before an Employee is eligible to
attend courses or seminars of more than a half day duration.
Main Roads may, where special circumstances exist, approve
an application to attend a course or seminar where an Em-
ployee has less than 12 months’ Government service.

24.7. (a) Main Roads shall not be liable for any expenses
associated with an Employee’s attendance at trade union train-
ing courses.

(b) Leave of absence granted under this clause shall include
any necessary travelling time in normal working hours imme-
diately before or after the course.

25.—TRAINING WITH THE DEFENCE FORCE
RESERVES LEAVE

25.1. Subject to Main Roads convenience, leave of absence
may be granted by Main Roads to an Employee who is a vol-
unteer member of the Defence Force Reserves or the Cadet
Force for the purpose of attending a training camp, school,
class or course of instruction under the conditions contained
in this clause.

25.2. (a) In order to attend at a camp for annual continuous
obligatory training, an Employee may be granted one period
of not exceeding ten working days on full pay in any period of
12 months commencing on and from July 1 in each year.

(b) If the Officer in charge of a unit certifies that it is essen-
tial for an Employee to be at the camp in an advance or rear
party, a maximum of four (4) extra days on full pay may be
granted in a 12 month period.

25.3. For attendance at one special school, class or course of
instructions—

(a) in addition to the leave granted under Sub-clause 25.1
hereof, a period not to exceed 16 calendar days in
any period of 12 months commencing on and from
July 1, in each year may be granted provided that
Main Roads must be satisfied that the leave required
is for a special purpose and not for a further routine
camp;

(b) this leave may, at the option of the Employee, be
granted from annual recreation leave due;

(c) if the leave is not taken from accrued annual leave,
salary during the period shall be at the rate of differ-
ence between the normal remuneration of the
Employee and the defence force payment to which
the Employee is entitled if this does not exceed nor-
mal pay from Main Roads. In calculating the pay
differential, pay for Saturdays, Sundays, and public
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holidays prescribed in Clause 30 (Holidays) of this
Appendix and special roster days off is to be ex-
cluded, and no account is to be taken of the value of
any board or lodging provided for the Employee;

(d) leave without pay shall be granted if the defence force
payments exceed the normal pay of the Employee.

25.4. (a) Application for leave of absence for the above rea-
sons shall, in all cases, be accompanied by evidence of the
necessity for attendance. At the expiration of the leave of ab-
sence granted, the Employee shall furnish a certificate of
attendance to Main Roads. Where leave of absence has been
granted with pay at the rate of difference between normal re-
muneration and defence force payment, the Employee shall
also furnish a detailed certificate of the defence force payment
received.

(b) On written application, an Employee shall be paid salary
in advance when proceeding on such leave.

(c) Where annual leave is not utilised for attendance at a
special school or course the period shall be treated as leave
without pay and then adjusted for the pay differential when
the certificate of attendance and payment is received.

26.—WITNESS AND JURY SERVICE LEAVE
WITNESS LEAVE

26.1. An employee subpoenaed or called as a witness to give
evidence in any proceeding shall as soon as practicable notify
their manager/supervisor.

26.2. Where an employee is subpoenaed or called as a wit-
ness to give evidence in an official capacity that employee
shall be granted leave of absence with pay, but only for such
period as is required to enable the employee to carry out du-
ties related to being a witness. If the employee is on any form
of paid leave, the leave involved in being a witness will be
reinstated. the employee is not entitled to be paid any witness
fees but is entitled to travelling expenses.

26.3. An employee subpoenaed or called as a witness on
behalf of the Crown, not in an official capacity shall be granted
leave with full pay entitlements. If the employee is on any
form of paid leave, this leave shall not be reinstated as such
witness service is deemed to be part of the employees civic
duty. The employee is not entitled to be paid any witness fees
but is entitled to travelling expenses.

26.4. An employee subpoenaed or called as a witness under
any other circumstances other than specified in Sub-clauses
26.2. and 26.3. of this clause shall be granted leave of absence
without pay except when the employee makes an application
to clear accrued leave in accordance with award provisions.

JURY SERVICE LEAVE
26.5. An employee required to serve on a jury shall as soon

as practicable after being summoned to serve, notify their su-
pervisor/manager.

26.6. An employee required to serve on a jury shall be granted
leave of absence on full pay, but only for such period as is
required to enable the employee to carry out their duties as a
juror.

26.7. An employee granted leave of absence on full pay as
prescribed in Sub-clause 26.5 of this clause is not entitled to
be paid any juror’s fees but is entitled to travelling expenses.

27.—EMPLOYEE DEVELOPMENT LEAVE
Employees may be granted Employee Development Leave

to enable them to be informed of developments in their area of
expertise subject to—

(a) the conference, seminar or short term study course
being relevant to the employees area of expertise,

(b) the conference, seminar or short term study course
being relevant to Main Roads needs, and

(c) Main Roads determining its contribution towards
associated costs.

28.—ENGLISH LANGUAGE TRAINING LEAVE
28.1. Leave during normal working hours without loss of

pay shall be granted to Employees who are unable to meet
standards of communication to advance career prospects, or
who constitute a safety hazard or risk to themselves and/or
fellow workers, or are not able to meet the accepted produc-
tion requirements of that particular occupation, to attend

English training conducted by an approved and authorised Au-
thority. The selection of Employees for training will be
determined by consultation between Main Roads and the rel-
evant Association/Union.

28.2. Leave will be granted to enable Employees selected to
achieve an acceptable level of vocational English proficiency.
In this respect the tuition content with specific aims and ob-
jectives incorporating the pertinent factors at Sub-clause 28.3
hereof shall be agreed between Main Roads and the relevant
Association/Union and an approved Authority conducting the
training.

28.3. Subject to appropriate needs assessment participation
in training will be on the basis of up to 100 hours per Em-
ployee per year.

28.4. The agreed desired proficiency level will take account
of the vocational needs of an employee in respect of commu-
nication, safety, EEO, welfare industrial relations, training and
productivity within their current position as well as those po-
sitions to which they may be considered for promotion or
redeployment.

29.—STUDY LEAVE
29.1. (a) Notwithstanding the provisions contained in this

clause, at the discretion of Main Roads an employee may be
granted time off with pay for part-time study purposes.

(b) Time off with pay may be granted up to a maximum of
five hours per week including travelling time.

(i) where subjects of approved courses are available
during normal working hours.

(ii) where approved study by correspondence is under-
taken in remote or other locations lacking the required
educational facilities or where the approved course
is outside the State of Western Australia.

(c) External students based in remote locations, who are
obliged to attend educational institutions for compulsory ses-
sions during vacation periods, may be granted time off with
pay including travelling time up to the maximum annual
amount allowed to an employee in the metropolitan area.

(d) Employees shall be granted sufficient time off with pay
to travel to and sit for the examinations of any approved course
of study.

(e) In every case the approval of time off to attend lectures
and tutorials will be subject to:

(i) Main Roads convenience;
(ii) the course being undertaken on a part-time basis;

(iii) Employees undertaking an acceptable formal study
load in their own time;

(iv) Employees making satisfactory progress with their
studies; and

(v) the course being relevant to the employees career in
the authority and being of value to the State.

29.2. (a) For the purposes of this clause, the following shall
be considered approved courses of study:

SCHOOL OR TAFE STUDIES
(i) TEE

(ii) Certificate Courses
(iii) Advanced Certificate Courses
(iv) Diploma Courses
(v) Associate Diploma Courses

UNIVERSITY
(i) First degree University courses.

(ii) Graduate University Diploma courses.
(iii) Post Graduate University Diploma courses.
(iv) Masters Degree or higher qualifications.

OTHER
(i) Courses recognised by the National Authority for the

Accreditation of Translators and Interpreters.
(b) An employee who has completed a two year full-time

Certificate through TAFE, is eligible for study leave to under-
take a Diploma course. An employee who has completed a
Diploma through TAFE, is eligible for study leave to under-
take a degree course at a university. An employee who has
completed a degree is eligible for study leave to undertake
further higher courses.
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(c) Main Roads may approve other degrees courses where
relevant to an employees career.

29.3. For the purposes of this clause:
(a) an acceptable part-time study load should be regarded

as not less than five hours per week of formal tuition
with at least half of the total formal study commit-
ment being undertaken in the employee’s own time,
except in special cases such as where the employee
is in the final year of study and requires less time to
complete the course, or the employee is undertaking
the recommended part-time year or stage and this
does not entail five hours’ formal study;

(b) travelling time returning home after lectures or tuto-
rials is to be calculated as the excess time taken to
travel home from such classes, compared with the
time usually taken to travel home from the employ-
ee’s normal place of work.

29.4. Unless Main Roads otherwise approves, employees
shall not be granted more than five hours per week off with
pay.

29.5. Time off with pay for those who have failed a unit or
units of study may be considered for one repeat year only.

29.6. (a) Main Roads is to meet the payment of higher edu-
cation administrative charges for cadets and trainees who, as a
condition of their employment, are required to undertake stud-
ies at a University or College of Advanced Education.
Employees who of their own volition attend such institutions
to gain higher qualifications will be responsible for the pay-
ment of fees.

(b) This assistance does not include the cost of text books or
Guild and Society fees.

(c) An employee who is required to repeat a full academic
year of the course will be responsible for payment of the higher
education fees for that particular year.

30.—HOLIDAYS
30.1. (a) The following days or the days observed in lieu

shall, subject as hereinafter provided, be allowed as holidays
without deduction of pay namely: New Year’s Day, Australia
Day, Good Friday, Easter Monday, Anzac Day, Labour Day,
Foundation Day, Sovereign’s Birthday, Christmas Day and
Boxing Day. Provided that another day may taken as a holiday
by arrangement between the parties in lieu of any of the days
named in this sub-clause.

(b) When any of the days mentioned in paragraph (a) hereof
fall on a Saturday or a Sunday the holiday shall be observed
on the next succeeding Monday and when Boxing Day falls
on a Sunday or Monday the holiday shall be observed on the
next succeeding Tuesday. In each case the substituted day shall
be a holiday without deduction of pay and the day for which it
is substituted shall not be a holiday.

30.2. Whenever any holiday falls on an employee’s ordinary
working day and an employee is not required to work on such
day the employee shall be paid for the ordinary hours the em-
ployee would have worked, for the work the employee would
have performed on such a day if it had not been a holiday.

30.3. When an employee is off duty owing to leave without
pay for sickness, including accidents on or off duty, except
time for which the employee is entitled to claim sick pay, any
holiday falling during such absence shall not be treated as a
paid holiday.

30.4. Where an employee is on duty or available on the whole
of the working day immediately preceding a holiday, or resumes
duty or is available on the whole of the working day immedi-
ately following a holiday, as prescribed in this clause, an
employee shall be entitled to a paid holiday on all such holi-
days.

30.5. Employees eligible to be members of the Association
of Professional Engineer, Scientists and Managers Australia,
the Community and Public Sector Union, SPSF Group (W.A.)
Branch, Civil Service Association of W.A., or the Printing and
Kindred Industries Union shall be entitled to two additional
paid days leave per calendar year to those provided for at Sub-
clause30.1(a). The two additional days can be taken in
conjunction with annual leave or at any other time as agreed
between the employee and their section head.

30.6. A casual employee shall not be entitled to payment for
any holiday referred to in this clause.

31.—DISTRICT ALLOWANCE
31.1. For the purposes of this clause the following terms

shall have the following meaning:
(a) “dependant” in relation to an Employee means:

(i) a spouse; or
(ii) where there is no spouse, a child or any other

relative resident within the State who rely on
the Employee for their main support; who does
not receive a district or location allowance of
any kind.

(b) “partial dependant” in relation to an Employee
means:

(i) a spouse; or
(ii) where there is no spouse, a child or any other

relative resident within the State who rely on
the Employee for their main support; who re-
ceives a district or location allowance of any
kind less than that applicable to an Employee
without dependants under any award, agree-
ment or other provision regulating the
employment of the partial dependant.

(c) “spouse” means an Employee’s spouse including
defacto spouse.

(d) “defacto spouse” means a person of the opposite sex
to the Employee who lives with the Employee as the
husband or wife of the Employee on a bona fide do-
mestic basis, although not legally married to that
person.

31.2. (a) For the purposes of this clause, the boundaries of
the various districts shall be as described hereunder and as
delineated on the plan at Schedule K of this Appendix.

(b) For the purposes of this clause, a district shall mean:
(i) The area within a line commencing on the coast;

thence east along lat. 28 to a point north of Tallering
Peak, thence due south to Tallering Peak; thence
Southeast to Mt Gibson and Burracoppin; thence to
a point Southeast at the junction of lat. 32 and long.
119; thence south along long. 119 to coast.

(ii) That area within a line commencing on the south
coast at long. 119 then east along the coast to long.
123; then north along long. 123 to a point on lat. 30;
thence west along lat. 30 to the boundary of No. 1
District.

(iii) The area within a line commencing on the coast at
lat. 26; then along lat. 26 to long. 123; thence south
along long. 123 to the boundary of No 2 District.

(iv) The area within a line commencing on the coast at
lat. 24; thence east to the South Australian Border;
thence south to the coast; thence along the coast to
long. 123 thence north to the intersection of lat. 26;
thence west along lat. 26 to the coast.

(v) That area of the State situated between the lat. 24
and a line running east from Carnot Bay to the North-
ern Territory.

(vi) That area of the State north of a line running east
from Carnot Bay to the Northern Territory Border.

31.3. An Employee shall be paid a district allowance at the
standard rate prescribed in Column II of Schedule H to this
Appendix, for the district in which the Employee’s headquar-
ters is located. Provided that where the Employee’s
headquarters is situated in a town or place specified in Col-
umn III of Schedule I, the Employee shall be paid a district
allowance at the rate appropriate to that town or place as pre-
scribed in Column IV of Schedule H.

31.4. An Employee who has a dependant shall be paid dou-
ble the district allowance prescribed by Sub-clause 31.3 of
this clause for the district, town or place in which the Employ-
ee’s headquarters is located.

31.5. Where an Employee has a partial dependant the total
district allowance payable to the Employee shall be the dis-
trict allowance prescribed by Sub-clause 31.3 of this clause
plus an allowance equivalent to the difference between the
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rate of district or location allowance the partial dependant re-
ceives and the rate of district or location allowance the partial
dependant would receive if he or she was employed in a full
time capacity under the Award, Agreement or other provision
regulating the employment of the partial dependant.

31.6. When an Employee is on approved annual recreational
leave, the Employee shall for the period of such leave, be paid
the district allowance to which he or she would ordinarily be
entitled.

31.7. When an Employee is on long service leave or other
approved leave with pay (other than annual recreational leave),
the Employee shall only be paid district allowance for the pe-
riod of such leave if the Employee, dependant/s or partial
dependant/s remain in the district in which the Employee’s
headquarters are situated.

31.8. When an Employee leaves his or her district on duty,
payment of any district allowance to which the Employee
would ordinarily be entitled shall cease after the expiration of
two weeks unless the Employee’s dependant/s or partial de-
pendant/s remain in the district or as otherwise approved by
Main Roads.

31.9. Except as provided in Sub-clause 31.8 of this clause, a
district allowance shall be paid to any Employee ordinarily
entitled thereto in addition to reimbursement of any travel-
ling, transfer or relieving expenses or camping allowance.

31.10 Where an Employee whose headquarters is located
in a district in respect of which no allowance is prescribed
in Schedule I to this Appendix, is required to travel or
temporarily reside for any period in excess of one month
in any district or districts in respect of which such allow-
ance is so payable, then notwithstanding the Employee’s
entitlement to any such allowance provided by Clauses
38, 41 and 42 “The Government Officers Salaries Allow-
ances and Conditions Award”, the Employee shall be paid
for the whole of such a period a district allowance at the
appropriate rate prescribed by Sub-clauses 31.3, 31.4 or
31.5 of this clause, for the district in which the Employee
spends the greater period of time.

31.11 When an Employee is provided with free board and
lodging by Main Roads the allowance shall be reduced to two-
thirds of the allowance the Employee would ordinarily be
entitled to under this clause.

31.12 An Employee who is employed on a part-time basis
shall be entitled to district allowance on a pro-rata basis. The
allowance shall be determined by calculating the hours worked
by the Employee as a proportion of the full-time hours pre-
scribed by this award. That proportion of the appropriate
allowance shall be payable to the Employee.

31.13 The rates expressed in Schedule I of this Appendix
shall be adjusted every 12 months in accordance with the offi-
cial “Consumer Price Index” for Perth as published by the
Australian Bureau of Statistics.

The adjustment of rates shall be effective from the begin-
ning of the first pay period to commence on or after the 1st
day of July in each year.

32.—DIVING ALLOWANCE
An Employee who undertakes diving as part of their official

duties or as a special duty which is sanctioned by Main Roads
shall be paid an allowance as prescribed in Schedule I -Other
Allowances for such diving. This allowance shall be in addi-
tion to any other payment for duties performed.

Provided that such allowance shall be paid only to an
Employee engaged on diving when self contained under-
water breathing apparatus or deep sea diving equipment is
used.

33.—FLYING ALLOWANCE
An Employee who in the course of their official duties is

required to fly in an aircraft other than those used in public air
services, shall be paid an allowance as prescribed in Schedule
I—Other Allowances for the following duties:

(a) observation and photographic duties,
(b) observation and photographic duties involving op-

erations at heights of less than 304metres or in
unpressurised aircraft at heights of more than
3,048metres.

34.—MOTOR VEHICLE ALLOWANCE
34.1. For the purposes of this clause the following expres-

sions shall have the following meaning:
“a year”  means 12 months commencing on the first day
of July and ending on the thirtieth day of June next fol-
lowing.
“metropolitan area” means that area within a radius of
50 kilometres from the Perth Central Railway Station.
“southwest land division” means the southwest land di-
vision as defined by section 28 of the Land Act, 1933-1972
excluding the area contained within the metropolitan area.
“rest of the state” means that area south of 23.5 degrees
south latitude, excluding the metropolitan area and the
southwest land division.
“term of employment” means a requirement made known
to the Employee at the time of applying for the position
by way of publication in the advertisement for the posi-
tion, written advice to the Employee contained in the offer
for the position or oral communication at interview by
the interviewing employee and such requirement is ac-
cepted by the Employee either in writing or orally.
“qualifying service” shall include all service in positions
where there is a requirement as a term of employment to
supply and maintain a motor vehicle for use on official
business but shall exclude all absences which effect enti-
tlements as provided by Schedule J.

34.2. (a) An Employee who is required to supply and maintain a
motor vehicle for use when travelling on official business as a term
of employment shall be reimbursed in accordance with the appropri-
ate rates set out in Part I of Schedule J for journeys travelled on
official business and approved by Main Roads.

(b) An Employee who is reimbursed under the provisions of
Sub-clause 34.2(a) of this clause will also be subject to the
following conditions—

(i) for the purposes of Sub-clause 34.2(a) of this clause
an Employee shall be reimbursed with the appropri-
ate rates set out in Part 1 of Schedule J for the distance
travelled from the Employee’s residence to the place
of duty and for the return distance travelled from
place of duty to residence except on a day where the
Employee travels direct from residence to headquar-
ters and return and is not required to use the vehicle
on official business during the Day;

(ii) where an Employee in the course of a journey trav-
els through two or more separate areas,
reimbursement shall be made at the appropriate rate
applicable to each of the areas traversed as set out in
Part 1 of Schedule J;

(iii) where an Employee does not travel in excess of 4,000
kilometres in a year an allowance calculated by mul-
tiplying the appropriate rate per kilometre by the
difference between the actual distance travelled and
4,000 kilometres shall be paid to the Employee pro-
vided that where the Employee has less than 12
months’ qualifying service in the year then the 4,000
kilometre distance will be reduced on a pro rata ba-
sis and the allowance calculated accordingly;

(iv) where a part-time Employee is eligible for a payment of
an allowance under Sub-clause 34.2(b)(iii) of this clause
such allowance shall be calculated on the proportion of
total hours worked in that year by the Employee to the
annual standard hours had the Employee been employed
on a full-time basis for the year;

(v) an Employee who is required to supply and maintain
a motor vehicle for use on official business is ex-
cused from this obligation in the event of their vehicle
being stolen, consumed by fire, or suffering a major
and unforeseen mechanical breakdown or accident,
in which case all entitlement to reimbursement ceases
while the Employee is unable to provide the motor
vehicle or a replacement;

(vi) it shall be open to Main Roads to elect to waive the
requirement that an Employee supply and maintain
a motor vehicle for use on official business, but three
months’ written notice of the intention so to do shall
be given to the Employee concerned.
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34.3. (a) Subject to Sub-clause34.2 of this clause, an Em-
ployee who is not normally required to supply and maintain a
motor vehicle as a term of employment and who is required to
relieve an Employee required to supply and maintain a motor
vehicle as a term of employment shall be reimbursed all ex-
penses incurred in accordance with the appropriate rates set
out in Part I of Schedule J for all journeys travelled on official
business and approved by Main Roads where the Employee is
required to use the vehicle on official business whilst carrying
out the relief duty.

(b) For the purposes of paragraph(a) of this Sub-clause
an Employee shall be reimbursed all expenses incurred in
accordance with the appropriate rates set out in Part I of
Schedule J for the distance travelled from the Employee’s
residence to place of duty and the return distance trav-
elled from the place of duty to residence except on a day
where the Employee travels direct from residence to head-
quarters and return and is not required to use the vehicle
on official business during the day.

(c) Where an Employee in the course of a journey travels
through two or more separate areas, reimbursement shall be
made at the appropriate rate applicable to each of the areas
traversed as set out in Part I of Schedule K.

(d) For the purpose of this Sub-clause the allowance pre-
scribed in Sub-clause 34.2 (b) (iii), (iv) and (vi) of this clause
shall not apply.

34.4. (a) An Employee who is not required to supply and
maintain a motor vehicle for use when travelling on official
business as a term of employment, but when requested by Main
Roads voluntarily consents to use the vehicle shall for jour-
neys travelled on official business approved by Main Roads
be reimbursed all expenses incurred in accordance with the
appropriate rates set out in part 2 and 3 of Schedule J.

(b) For the purpose of paragraph(a) of this Sub-clause an
Employee shall not be entitled to reimbursement for any ex-
penses incurred in respect to the distance between the
Employee’s residence and headquarters and the return distance
from headquarters to residence.

(c) Where an Employee in the course of a journey trav-
els through two or more separate areas, reimbursement
shall be made at the appropriate rate applicable to each of
the areas traversed as set out in part 2 Schedule J if appli-
cable.

34.5. In cases where Employees are required to tow Main
Roads caravans on official business, the additional rate shall
be three cents per kilometre. When Main Roads trailers are
towed on official business the additional rate shall be two cents
per kilometre.

35.—REMOVAL ALLOWANCE
35.1. When an employee is transferred to a new locality in

the interests of Main Roads, or in the ordinary course of pro-
motion or transfer, or on account of illness due to causes over
which the employee has no control, the employee will as far
as practicable be given no less than 14 days notice of the Trans-
fer date and be reimbursed:

(a) The actual reasonable cost of conveyance for the
employee and dependants.

(b) The actual cost (including insurance) of the convey-
ance of an employee’s household furniture effects
and appliances up to a maximum volume of 35 cubic
metres, provided that a larger volume may be ap-
proved by Main Roads in special cases.

(c) An allowance of $493.00 for accelerated deprecia-
tion and extra wear and tear on furniture, effects and
appliances for each occasion that an employee is re-
quired to transport furniture, effects and appliances.
Provided that Main Roads is satisfied that the value
of household furniture, effects and appliances moved
by the employee is at least $2 946.00.

35.2. An employee who is transferred solely at their own
request or on account of misconduct must bear the whole cost
of removal unless otherwise determined by Main Roads prior
to removal.

35.3. An employee shall be reimbursed the full freight charges
necessarily incurred in respect of the removal of one motor
vehicle. If authorised by Main Roads to travel to a new

locality in the employee’s own motor vehicle, reimbursement
shall be as follows:

(a) Where an employee will be required to supply and
maintain a motor vehicle as a term of employment at
the new headquarters, the employee shall be reim-
bursed the appropriate rate prescribed by Clause 34
(Motor Vehicle Allowance) of this Appendix for the
distance necessarily travelled.

(b) Where the employee will not be required to main-
tain a motor vehicle for use on official business at
the new headquarters reimbursement for the distance
necessarily travelled shall be on the basis of one half
of the appropriate rate prescribed by Clause 35.4. of
this Appendix.

35.4. The employee shall, before removal is undertaken, ob-
tain quotes from at least two (2) carriers which shall be
submitted to Main Roads who may authorise the acceptance
of the more suitable. Provided that the payment for a volume
amount beyond 35 cubic metres is not to occur without the
written approval of Main Roads having first been obtained.

35.5. Main Roads may, in lieu of conveyance, authorise pay-
ment of an amount not exceeding the maximum prescribed by
paragraph (b) of Sub-clause 35.1 of this clause to compensate
for loss in any case where an employee with prior approval of
Main Roads, disposes of the employee’s furniture, effects and
appliances instead of removing them to the employee’s new
headquarters. Provided that such payment shall not exceed the
sum which would have been paid if such furniture, effects and
appliances had been removed by the cheapest method of trans-
port available, and the volume was 35 cubic metres.

35.6. Where an employee is transferred to Government
owned or private rental accommodation, where furniture is
provided, and as a consequence the employee is obliged to
store furniture, the employee shall be reimbursed the actual
cost of such storage up to a maximum allowance of $915.00
per annum. Actual cost is deemed to include the premium for
adequate insurance coverage of the value of the furniture stored.
An allowance under this Sub-clause shall not be paid for a
period in excess of four years without the approval of Main
Roads.

35.7. Receipts must be produced for all sums claimed.
35.8. New appointees shall be entitled to receive the ben-

efits of this clause if they are required by Main Roads to
participate in any training course prior to being posted to their
respective offices. This entitlement shall only be available to
employees who have completed their training and who incur
costs when moving to their first posting.

36.—PAYMENT OF PAY
36.1. Pay shall be paid fortnightly by direct funds transfer to

the credit of an account nominated by the Employee at a bank,
building society or credit union approved by the Under Treas-
urer of the Western Australian State Government or an
accountable employee. Provided that where such form of pay-
ment is impractical or where some exceptional circumstances
exist, and by agreement between Main Roads and the Asso-
ciation/Union, payment may be made by cheque.

36.2. A fortnight’s pay shall be computed in accordance with
the following formula—

PAY = annual salary x 12
313 1

36.3. The hourly rate shall be computed as follows:
fortnightly pay

normal ordinary fortnightly hours

37.—PAY
37.1. Details of Annual and Fortnightly pays under this Ap-

pendix are set out in the attached schedules as follows:
SCHEDULE A: Apprentices
SCHEDULE B: Deleted
SCHEDULE C: Deleted
SCHEDULE D: Building Trades
SCHEDULE E: Tea Attendants
SCHEDULE F: Civil Service Association
SCHEDULE G: Engineering Trades
SCHEDULE H: District Allowance
SCHEDULE I: Other Allowances
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SCHEDULE J: Motor Vehicle Allowance
SCHEDULE K: District Allowance Boundaries

38.—ADJUSTMENT OF ALLOWANCES
38.1 The rates or specification for allowances expressed in

clauses or schedules to this agreement shall, unless specified
otherwise, be varied in line with adjustments made to the rel-
evant Awards.

38.2 Any variation to rates or specifications to this agree-
ment shall, unless specified otherwise, have the same operative
date as the relevant variations to the relevant Awards.

SCHEDULE A: APPRENTICES
The weekly wage rate shall be a percentage, as hereunder,

of the tradesperson’s rate:
Four Year Term  %
First Year 42
Second Year 55
Third Year 75
Fourth Year 88
Three and a Half Year Term
First Six Months 42
Next Year 55
Next Following Year 75
Final Year 88
Three Year Term
First Year 55
Second Year 75
Third Year 88

For the purposes of this Schedule, “Tradesperson’s Rate”
means the rate of pay prescribed for an employee classified as
Engineering Tradesperson C10 Level 1 in Schedule G of this
document.

SCHEDULE B: DELETED

SCHEDULE C: DELETED

SCHEDULE D: BUILDING TRADES
Annual Pay—$ F/nightly Pay—$

Level 3 1st Year 22580 865.68
2nd Year 22877 877.08
3rd Year 23164 888.08

Level 4 1st Year 24434 936.78
2nd Year 24732 948.18
3rd Year 25019 959.20

Level 5 1st Year 25662 983.84
2nd Year 25959 995.24
3rd Year 26247 1006.26

Level 6 1st Year 26888 1030.84
2nd Year 27183 1042.16
3rd Year 27473 1053.28

Level 7 1st Year 28103 1069.13
2nd Year 28399 1080.39
3rd Year 28688 1091.43

Tool Allowance Annual Fortnightly
Allowance—$ Allowance—$

a. Bricklayers 694 $26.61
b. Carpenters & Joiners 967 $37.08
c. Painters 239 $9.16

Allowance for Lost Time: Thirteen Days’ sick leave and fol-
low the job per fortnight.

An employee whose employment is terminated through no
fault of their own and who has not completed nine months’
continuous service with his employer shall, for each week of
continuous employment with Main Roads, immediately prior
to their termination of employment be paid the lost time al-
lowance prescribed hereunder less any payments made to them
in respect of sick leave during that employment:

(a) Bricklayers, Carpenters, Joiners, Painters = $71.56
per fortnight.

Disabilities Allowance (Per Fortnight): $33.40
(a) Subject to the provisions of paragraph (b), of this

Sub-clause an allowance of $33.40 shall be paid to
all employees excepting employees who are em-
ployed for the major portion of any week in or about

a permanent maintenance depot or who are usually
employed in or about Main Roads’ business when
an employee coming within the exception is engaged
on the erection or demolition of a building exceed-
ing 25 square metres in floor area.

(b) Employees who are directed to work temporarily in
or about a permanent maintenance depot and who
immediately prior to being so directed were in re-
ceipt of the allowance for a period of not less than
three months shall be paid two-thirds of the allow-
ance prescribed herein.

LEADING HANDS
1. Any employee referred to in Clause 9 of the Build-

ing Trades (Government) Award No 31A of 1966 or
a leading hand defined in paragraph (h) of Sub-clause
(3) of Clause 6—Definitions, who is placed in charge
for not less than one day of—

(a) not less than three and not more than ten other
employees shall be paid at the rate of $54.40
Per Fortnight extra;

(b) more than ten and not more than twenty other
employees shall be paid at the rate of $72.52
Per Fortnight extra;

(c) more than twenty other employees shall be
paid at the rate of $90.37 Per Fortnight ex-
tra.

2. Any leading hand defined in paragraph (h) of Sub-
clause (3) of Clause 6—Definitions Building
Trades (Government) Award No 31A of 1966 be-
ing a licensed scaffolder who, in compliance with
the provisions of the Construction Safety Act
1972, and the regulations made thereunder, is em-
ployed or engaged in the supervision of the
erection or demolition of scaffolding or gear on
any scaffold exceeding or likely to exceed 6.1
metres in height from the horizontal base, shall
be paid the rate prescribed in paragraph (a) of
Sub-clause 37.1 hereof when placed in charge of
less than three other employees.

3. The rates herein prescribed shall be deemed to form
part of the ordinary rate of wage of the employee
concerned for all purposes of this award.

SCHEDULE E: TEA ATTENDANTS
PAY
The following shall be the minimum rates payable to em-

ployees covered by this award:
Annual Pay —$ F/nightly Pay—$

16909.82 648.30

In addition to the above pay service pay will be paid for
each year of service at the following rates:

Annual Pay— $  F/nightly Pay—$
Year 1 2826.91 108.38
Year 2 3092.44 118.56
Year 3 and 3315.71 127.12
thereafter

SCHEDULE F: CIVIL SERVICE ASSOCIATION
(Non Specified Calling)

LEVEL 1 Annual Pay— F/nightly Pay—
$ $

Under 17 years 11392 436.76
17 years 13311 510.37
18 years 15527 595.29
19 years 17972 689.00
20 years 20182 773.73
21 years or 1st yr 22173 850.06
22 years or 1st yr 22883 877.26
23 years or 1st yr 23594 904.52
24 years or 1st yr 24298 931.52
25 years or 1st yr 25009 958.78
26 years or 1st yr 25720 986.04
27 years or 1st yr 26533 1017.23
28 years or 1st yr 27101 1038.98
29 years or 1st yr 27937 1071.04
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LEVEL 2 Annual Pay— F/nightly Pay—
$ $

1st Yr 28935 1109.30
2nd Yr 29703 1138.79
3rd Yr 30507 1169.59
4th Yr 31358 1202.23
5th Yr 32251 1236.48

LEVEL 3 1st Yr 33475 1283.40
2nd Yr 34428 1319.91
3rd Yr 35413 1357.69
4th Yr 36423 1396.40

LEVEL 4 1st Yr 37808 1449.56
2nd Yr 38892 1491.07
3rd Yr 40009 1533.92

LEVEL 5 1st Yr 42161 1616.44
2nd Yr 43613 1672.06
3rd Yr 45123 1729.93
4th Yr 46691 1790.02

LEVEL 6 1st Yr 49210 1886.69
2nd Yr 50925 1952.43
3rd Yr 52698 2020.42
4th Yr 54590 2092.90

LEVEL 7 1st Yr 57495 2204.30
2nd Yr 59503 2281.24
3rd Yr 61690 2365.11

LEVEL 8 1st Yr 65241 2501.27
2nd Yr 67784 2598.71
3rd Yr 70939 2719.74

LEVEL 9 1st Yr 74881 2870.83
2nd Yr 77541 2972.79
3rd Yr 80578 3089.26

CLASS 1 85168 3265.20
CLASS 2 89761 3441.33
CLASS 3 94349 3617.19
CLASS 4 98939 3793.22

CIVIL SERVICE ASSOCIATION (Specified Calling)
LEVEL Annual Pay— F/nightly Pay—

$ $
Level 2/4 1st Yr 28935 1109.30

2nd Yr 30507 1169.59
3rd Yr 32251 1236.48
4th Yr 34428 1319.91
5th Yr 37808 1449.56
6th Yr 40009 1533.92

Level 5 1st Yr 42161 1616.44
2nd Yr 43613 1672.06
3rd Yr 45123 1729.93
4th Yr 46691 1790.02

Level 6 1st Yr 49210 1886.69
2nd Yr 50925 1952.43
3rd Yr 52698 2020.42
4th Yr 54590 2092.90

Level 7 1st Yr 57495 2204.30
2nd Yr 59503 2281.24
3rd Yr 61690 2365.11

Level 8 1st Yr 65241 2501.27
2nd Yr 67784 2598.71
3rd Yr 70939 2719.74

Level 9 1st Yr 74881 2870.83
2nd Yr 77541 2972.79
3rd Yr 80578 3089.26

Class 1 85168 3265.20
Class 2 89761 3441.33
Class 3 94349 3617.19
Class 4 98939 3793.22

FULL TIME CADETS
While employed in MRWA during vacations and on annual

leave:
Annual Pay—$ Fortnightly Pay—$

1st year 15527 595.28
2nd year 17972 689.02
3rd year 20182 773.76
4th year 22173 850.08
5th year 22883 877.28

Pay rates adjust with increases approved for Level 1 Em-
ployees from Schedule E of this Schedule.

Sustenance Allowances
Category I $ / fortnight
A Cadet attending the University of 1st Yr 259.56
W.A. or the Curtin University of 2nd Yr 298.78
Technology who is not eligible to 3rd Yr 335.86
receive a living away from home 4th Yr 368.56
allowance. 5th Yr 381.70
Category II
A cadet attending the university of 1st Yr 344.62
W.A. or the Curtin University of 2nd Yr 399.12
Technology whose ordinary place of 3rd Yr 449.24
residence is outside a radius of 40km 4th Yr 492.84
from the Perth G.P.O who is obliged to 5th Yr 508.22
live away from his/her ordinary
residence. The rates are payable only
with approval of the employer.
Category III $ PA
A cadet attending a University in 1st Yr 7453
another State. Rates are payable in 2nd Yr 8627
three instalments at the beginning of 3rd Yr 9687
each academic year. 4th Yr 10643

5th Yr 10984

Special Supplementary Allowance
Full time cadets in Categories II or III who are in residence

at a University College, are entitled to a special supplemen-
tary allowance to cover the cost of college accommodation in
excess of $354.96 per fortnight. Where the cost of accommo-
dation in a University College exceeds this amount, a refund
of the difference is payable. In the event that an eligible Cadet
is living in accommodation other than a University College, at
a cost of in excess of $354.96 per fortnight, that person is
entitled to a refund of the difference between this amount and
the actual costs. However, the refund is not to exceed the
amount which would have been payable were the Cadet in
residence at a College of the University which he/she is re-
quired to attend.

SCHEDULE G: ENGINEERING TRADES—
FORTNIGHTLY RATES

Annual Pay— Fortnightly Pay—
$ $

C6-LEVEL I 1st yr 31008 1188.80
2nd Yr 31008 1188.80
3rd Yr 31008 1188.80

C7-LEVEL II 1st yr 28525 1093.60
2nd Yr 28817 1104.80
3rd Yr 29109 1116.00

C8-LEVEL I 1st yr 27283 1046.00
2nd Yr 27581 1057.40
3rd Yr 27867 1068.40

C9-LEVEL II 1st yr 26044 998.50
2nd Yr 26342 1009.90
3rd Yr 26628 1020.90

C10-LEVEL I 1st yr 24800 950.80
2nd Yr 25097 962.20
3rd Yr 25387 973.30

C11-LEVEL IV 1st yr 22920 872.00
2nd Yr 23216 883.23
3rd Yr 23507 894.25

C12-LEVEL III 1st yr 21680 831.20
2nd Yr 21980 842.70
3rd Yr 22267 853.70

C13-LEVEL II 1st yr 20337 779.70
2nd Yr 20635 791.10
3rd Yr 20921 802.10

Leading Hands
(a) A tradeperson placed in charge of three or more other

employees shall, in addition to the ordinary rate, be paid per
fortnight—

(i) $36.30 if placed in charge of not less than three and
not more than ten other employees.

(ii) $55.40 if placed in charge of more than ten and not
more than twenty other employees.
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(iii) $71.30 if placed in charge of more than twenty other
employees.

(b) A certificated Rigger or Scaffolder on ships and build-
ings, other than a Leading Hand, who, in compliance with the
provisions of the Occupational Health, Safety and Welfare Act
and Regulations 1988, is responsible for the supervision of
not less than three other employees, shall be deemed to be a
Leading Hand and be paid at the rate prescribed for Leading
Hand in charge of not less than three and not more than ten
other employees.

Construction Allowance
(a) In addition to the appropriate rate of pay prescribed in

Schedule G hereof, an employee shall be paid-
(i) $60.00 per fortnight if engaged on the construction

of a large industrial undertaking or any large civil
engineering project.

(ii) $53.90 per fortnight if engaged on a multi-story build-
ing but only until the exterior walls have been erected,
the windows completed and a lift made available to
carry the employee between the ground floor and the
floor upon which he/she is required to work. A “multi-
story building” is a building which, when completed,
will consist of at least five stories.

(iii) $34.00 per fortnight if engaged otherwise on con-
struction work falling within the definition of
construction work in Clause 5.—Classification Struc-
ture and Definitions of the Engineering Trades
(Government Award) 1967.

(b) Any dispute as to which of the aforesaid allowance ap-
plies to then particular work shall be determined by the Board
of Reference.

(c) Any allowance paid under this Sub-clause includes any
allowance otherwise prescribed in Clause 17.—Special Rates
and Provisions of the Engineering Trades (Government Award)
1967.

Tool Allowance
(a) Where the employer does not provide a tradesperson or

an apprentice with the tools ordinarily required by that
tradesperson or apprentice in the performance of work as a
tradesperson or as an apprentice, the employer shall pay a tool
allowance of—

(i) $20.20 per fortnight to such tradesperson; or
(ii) in the case of an apprentice a percentage which

appears against the relevant year of apprentice-
ship in Schedule A of this document, for the
purpose of such tradesperson or apprentice sup-
plying and maintaining tools ordinarily required
in the performance of work as a tradesperson or
as an apprentice.

(b) Any tool allowance paid pursuant to paragraph (a) hereof
shall be included in, and form part of, the ordinary weekly
wage prescribed in Schedule A.

(c) An employer shall provide, for the use of tradespersons
or apprentices, all necessary power tools, special purpose tools
and precision measuring instruments,

(d) A tradesperson or apprentice shall replace or pay for any
tools supplied by the employer, if lost through negligence of
such employee.

 SCHEDULE H: DISTRICT ALLOWANCE
Effective from July 1 1994
(a) Employees Without Dependants Sub-clause 31.3—

Column I Column II Column III Column IV
District No. Standard Rate $pa. Exceptions to Rate

Standard Rate $
(Town or Place)

6 2894 nil nil
5 2368 Fitzroy Crossing 3188

Halls Creek
Turner River Camp
Nullagine
Liveringa (Camballin) 2962
Marble Bar
Wittenoom
Karratha 2789
Port Hedland 2594

Column I Column II Column III Column IV
District No. Standard Rate $pa. Exceptions to Rate

Standard Rate $
(Town or Place)

4 1106 Warburton Mission 3206
Carnarvon 1123

3 698 Meekatharra 1193
Mount Magnet
Wiluna
Laverton
Leonora
Cue

2 500 Kalgoorlie 180
Boulder
Ravensthorpe 712
Norseman
Salmon Gums
Marvel Loch
Esperance

1 Nil Nil Nil

(b) Employees with Dependants (Sub-clause 31.4). Double
the appropriate rates prescribed in (a) above for Employees
without dependants.

SCHEDULE I: OTHER ALLOWANCES
1. Diving: $4.15 per hour or part thereof (Clause 32).
2. Flying: (Clause 33)

(a) Observation and photographic duties—per hour or
part thereof $7.20 .

(b) Observation and photographic duties at height less
than 304 metres or in unpressurised aircraft at heights
more than 3048 metres—$9.90 .

SCHEDULE J: MOTOR VEHICLE ALLOWANCE
Part I—Motor Car

(NOTE: Sub-clause 34.2(a) Employee Required to Supply
Vehicle)
Area and Details Engine Displacement (in cubic

centimetres) Rate (cents) per
Kilometre

over over 1600cc
2600cc 1600cc and

to 2600cc  under
Metropolitan Area
First 4000 km 103.5 90.8 77.4
Over 4000—8000 km  44.5 39.2 34.3
Over 8000—16000 km  24.8 22.0 19.9
Over 16000 km  26.9 23.7 21.1
South West Land Division
First 4000 km 105.9 93.3 79.8
Over 4000—8000 km  45.5 40.2 35.2
Over 8000—16000 km  25.3 22.5 20.3
Over 16000 km  27.1 23.9 21.3
North of 23.5° South Latitude
First 4000 km 119.1 105.4 90.4
Over 4000—8000km  50.5 44.9 39.2
Over 8000—16000 km  27.7 24.7 22.2
Over 16000 km  28.1 24.9 22.1
Rest of the State
First 4000 km 109.4 96.2 82.1
Over 4000 km—8000 km  47.0 41.4 36.3
Over 8000 km—16000 km  26.2 23.2 21.0
Over 16000 km  27.2 24.3 21.7

Part II—Motor Car
NOTE: Sub-clause 34.4(a) Employee NOT required to supply

vehicle.
Area and Details Engine Displacement (in cubic

centimetres) Rate (cents) per
Kilometre

over over 1600cc
2600cc 1600cc and

to 2600cc  under
Metro. Area 49.4 43.5 37.9
South West Land Division 50.5 44.6 38.9
North of 23.5 ° South Lat. 56.2 50.0 43.5
Rest of the State 52.2 46.0 40.0

Part III—Motor Cycle
Distance Travelled During a year on
Official Business Rate c/km 17.1
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MASTER BUILDERS ASSOCIATION—CONQUEST
HOMES INDUSTRIAL AGREEMENT

No. AG 239 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Desoto Holdings Pty Ltd trading as Conquest Constructions.
No. AG 239 of 1996.

COMMISSIONER P E SCOTT.
11 April 1997.

Order.
WHEREAS this is an application to register an industrial agree-
ment pursuant to section 41 of the Industrial Relations Act,
1979; and

WHEREAS a hearing was convened on the 20th day of Sep-
tember 1996, at which there was no appearance on behalf of
the Respondent; and

WHEREAS that hearing was adjourned on the basis that
upon the Applicant provide to the Commission the Respond-
ent’s written consent to amendments sought at the hearing, the
industrial agreement would be registered; and

WHEREAS the Commission wrote to the Applicant request-
ing this information on the 22nd day of November 1996, the
10th day of February and the 19th day of March 1997; and

WHEREAS on the 19th day of March 1997 the Applicant
wrote to the Commission requesting registration of the agree-
ment; and

WHEREAS on the 20th day of March 1997 the Commis-
sion advised both parties by way of letter that if written
confirmation of the amendments sought by the Applicant was
not received from the Respondent by the 4th day of April 1997,
the matter would be dismissed; and

WHEREAS that confirmation has not been received;
NOW THEREFORE the Commission, pursuant to the pow-

ers conferred on it under the Industrial Relations Act, 1979
hereby orders—

THAT this application be and is dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

MOERLINA SCHOOL (ENTERPRISE BARGAINING)
AGREEMENT 1997.
No. AG 63 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and

The Moerlina School (Inc.)

No. AG 63 of 1997.

Moerlina School (Enterprise Bargaining) Agreement 1997.

15 April 1997.

Order.
HAVING heard Ms T. Howe and Dr I. Fraser on behalf of the
Applicants and by consent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders:

THAT the Moerlina School (Enterprise Bargaining)
Agreement 1997 filed in the Commission on the 4th day

of March 1997 be registered effective from the 2nd day
1997.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

 Schedule.

1.—TITLE
This agreement will be known as the Moerlina School

(Enterprise Bargaining) Agreement 1997.

2.—ARRANGEMENT
 1. Title
 2. Arrangement
 3. Definitions
 4. Parties to the Agreement
 5. Scope of Agreement
 6. Date and Duration of Agreement
 7. Expiration of Agreement
 8. Relationship to Parent Award
 9. Single Bargaining Unit
10. Objectives
11. Salary Rates
12. Agreed Efficiency Improvements
13. Agreed Matters
14. Expectations of Staff
15. No Reduction
16. No Further Claims
17. No Precedent
18. Dispute Resolution Procedure
19. Signatories

3.—DEFINITIONS
(1) The “Moerlina School Council” shall mean the elected

representatives of the School Parent Body as defined in the
Constitution Moerlina School Council, Claremont WA. 2nd
Revision August 1994 and its subsequent amendments.

(2) The “award” shall mean the Independent Schools’
Teachers’ Award, 1976 and its subsequent amendments unless
otherwise stated.

4.—PARTIES TO THE AGREEMENT
This agreement is made between Moerlina School Council

(the school) whose commitment is signified by the signature
of the Chairperson of the Council at the time, and the
Independent Schools Salaried Offices’ Association of Western
Australia, Industrial Union of Workers (the ISSOA), a
registered organisation of employees.

5.—SCOPE OF AGREEMENT
(1) This agreement shall apply to teachers who are employed

within the scope of the award excepting the Principal.
(2) The number of employees covered by this agreement is

4.

6.—DATE AND DURATION OF AGREEMENT
This agreement shall come into effect on 31 January 1997

and shall expire on 31 January 1998. The parties have agreed
to meet no later than 6 months prior to the expiration of this
agreement to review this agreement.

7.—EXPIRATION OF AGREEMENT
On expiration of the agreement and in the absence of the

registration of a subsequent Enterprise Agreement the
provisions of this agreement shall apply until such time as a
new agreement is registered.

8.—RELATIONSHIP TO PARENT AWARD
This agreement shall be read and interpreted in conjunction

with the award. Where there is any inconsistency between this
agreement and the award, this agreement will prevail to the
extent of the inconsistency.

9.—SINGLE BARGAINING UNIT
The bodies party to this agreement have formed a single

bargaining unit. The single bargaining unit has conducted
negotiations with the school and reached full agreement with
the school represented by this agreement.
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10.—OBJECTIVES
The nature and purposes of this agreement are to—

(1) Consolidate and develop further, initiatives arising
out of the award restructuring process.

(2) Accept a mutual responsibility to maintain a work-
ing environment which will ensure that the school
and its staff become genuine participants and con-
tributors to the school’s aims, objectives and
philosophy, ensuring the school’s name and educa-
tional reputation in the community is not tarnished
or discredited in any way.

(3) Safeguard and improve the quality of teaching and
learning by emphasising the upgrading of profes-
sional skills and knowledge. The school and the
teaching staff acknowledge that this upgrading of
skills and experience can best occur when both the
school and staff share responsibility for professional
development by undertaking both in-service and ex-
ternal courses and training partly during school time
and partly during the teachers’ time.

11.—SALARY RATES
(1) Salaries
The minimum annual rate of salary payable to teachers

engaged in the classifications prescribed in Clause 11.—
Salaries of the award shall be—

(a) For teachers employed at the school for less than
one year—

Step Salary $ Salary $
Current Award Rate 1 February 1997

Step 1 22,769 24,897
Step 2 24,102 26,355
Step 3 25,434 27,811
Step 4 26,972 29,493
Step 5 28,407 31,062
Step 6 29,637 32,407
Step 7 30,867 33,752
Step 8 32,404 35,433
Step 9 34,095 37,282
Step 10 35,479 38,795
Step 11 36,709 40,140
Step 12 38,247 41,822
Step 13 39,784 43,502

(b) For teachers employed at the school for a duration
of one year or more—

Step Salary $ Salary $
Current Award Rate 1 February 1997

Step 1 22,769 24,897
Step 1 22,769 25,352
Step 2 24,102 26,837
Step 3 25,434 28,320
Step 4 26,972 30,032
Step 5 28,407 31,630
Step 6 29,637 33,000
Step 7 30,867 34,369
Step 8 32,404 36,081
Step 9 34,095 37,963
Step 10 35,479 39,504
Step 11 36,709 40,874
Step 12 38,247 42,587
Step 13 39,784 44,298

(2) Superannuation
The Council will contribute the equivalent of 6% of the

teacher’s base salary to its Superannuation scheme on behalf
of the teacher. The teacher may, if he/she wishes, also contribute
to this scheme. Provision is also made that upon written request,
the teacher may nominate an alternative, recognised
superannuation scheme to which the school will contribute
the 6% rather than the school prescribed scheme. For
information on the school’s Superannuation scheme, staff are
advised to contact the School Administrator.

(3) Annual Leave Loading
The provisions of Clause 9 (6) of the award shall not apply;

the entitlement has been subsumed into the salary rates
prescribed in subclause (1) of this Clause.

12.—AGREED EFFICIENCY IMPROVEMENTS
(1) Job Description
The Job Description and Selection Criteria for any new or

vacated teaching position will be available to the teacher prior
to application and will be the basis of Performance
Management and target setting of the teacher. For staff already
employed their particular job requirements and target setting
will be mutually agreed.

(2) Other Duties
The teaching staff are expected to perform other duties as

stated on the Job Description or as mutually agreed by the
Principal and the staff member for the benefit of the school as
outlined in Clause 14.

(3) Performance Management
The parties agree to work together to develop Performance

Management Procedures.
(4) Payment for Relief Teachers
Notwithstanding the provisions of subclause (5) of Clause

11.—Salaries of the Award, relief teachers, employed for five
days or less, may be engaged by the day or half-day and paid a
daily rate or a pro-rata rate on the basis of the periods worked in
relation to the number of periods in the particular school day.

(5) First Teaching Appointment
A teacher appointed to his/her first teaching position, who,

at the end of the initial twelve (12) months is deemed by the
school not to have developed adequate teaching skills, may be
appointed as a temporary teacher and subject to subclause (2)
of Item 2—Induction of Appendix 1 of the award.

(6) Sick Leave
The employer shall be entitled to a medical certificate if the

absence on sick leave is for two days or more, and in any case
if a teacher’s sick leave absences have exceeded five days in
any one year.

13.—AGREED MATTERS
(1) Carer’s Leave
(a) A teacher may take in one year of service up to five (5)

days of paid leave from his/her sick leave to care for a family
member in need of care provided that the teacher—

(i) informs the Principal (or a person designated by the
Principal) of the need for Carer’s Leave and the esti-
mated period of absence at the first opportunity, and

(ii) except for the first day’s absence in the sequence of
consecutive days and if requested by the school, pro-
vides a medical certificate setting out particulars of
the illness or injury or other adequate evidence of
the need for leave.

(b) Such leave shall not accrue from year to year.
(c) A maximum of five (5) days of such leave shall be debited

to the teacher’s sick leave.
(d) Such leave shall not prejudice a teacher’s right to special

leave in accordance with the provisions of the award.
(e) In this clause the word family shall include: parents,

grandparents, siblings, parents in law, step parents, spouse,
defacto spouse, children, step children, grandchildren and, at
the discretion of the Principal, other persons for whom the
teacher has responsibility.

(2) Long Service Leave
(a) Notwithstanding the provisions of subclause (1) of

Clause 10—Long Service Leave, of the award, from 1
January 1997, a teacher shall accrue long service leave at
the rate of 1.43 weeks’ of leave per year of service within
the school.

(b) A teacher shall be entitled to long service leave on the
accrual of ten (10) weeks’ leave.

(c) The teacher must take long service leave within two (2)
years of the date of entitlement.

(d) Any teacher found to be guilty of serious misconduct
as described by the school and dismissed by the school for
this misconduct will be ineligible for any Long Service
Leave benefits or portion thereof except where the teacher
has already reached the seven (7) years’ service and not
taken the due leave.
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(e) Where a teacher has completed at least five (5) years’
service but less than seven (7) years’ service and employment
is terminated—

(i) by their death; or
(ii) in any circumstance other than serious misconduct

as described in Subclause 2(d) of this clause the
amount of leave shall be such portion of ten (10)
weeks leave as the number of completed years of
such service bears to seven (7) years.

(f) For any service prior to 1 January 1997, the accrued
entitlement for Long Service Leave shall be that which is
prescribed under the terms of the teacher’s prior agreement,
or in the absence of this being stipulated, as per the terms
stated in the school’s agreement with staff dated 30 June 1989.

14.—EXPECTATIONS OF STAFF
Moerlina School is a small, community-based school which

functions as a cooperative team with the participation of
parents, Council, the Principal and staff in the decision making
process. Thus, in addition to normal teaching duties, the school
expects the following from the staff—

(1) Staff are expected to positively participate in the
School’s Development Plan (SDP) process with re-
gard to curriculum and resource matters.

(2) Staff are expected to attend information evenings
and other forums regarding matters relevant to
the SDP.

(3) In line with subclause (2) above, staff are expected
to attend eight (8) School Development non teach-
ing days per year nominally the day before students
commence school and the day after students finish
school in each of the four school teaching terms. It is
not the intention of the school that such days be held
during school holidays.
The agenda for these days may include individual or
whole staff professional development activities and/
or school development sessions as determined by the
Principal in consultation with the staff.

(4) Staff are expected to keep abreast with current trends
and methods in teaching and curriculum matters en-
suring they conform with the school’s stated
philosophy and vision.

(5) The school actively encourages staff in their personal
professional development and will consider applica-
tions of up to 2 days’ leave per annum from staff
wishing to pursue such development. Approval of
such applications is at the discretion of the Princi-
pal.

(6) Staff are expected to organise and conduct individual
parent/teacher interviews out of school hours twice
per year.

(7) Teachers are expected to assist in the planning, or-
ganising and staffing of the annual whole school
camp, and to initiate, organise and attend class camps,
excursions and/or sleepovers as appropriate to the
class curriculum and in accordance with the school’s
philosophy.

15.—NO REDUCTION
Nothing contained herein shall entitle the school to reduce

the salary or conditions of an employee which prevailed prior
to entering into this agreement, except where provided by this
agreement.

16.—NO FURTHER CLAIMS
It is a condition of this agreement that the parties will not

seek any further claims, with respect to salaries or conditions,
unless they are consistent with the State Wage Case Principles.

17.—NO PRECEDENT
It is a condition of this agreement that the parties will

not seek to use the terms contained herein as a precedent
for other enterprise agreements, whether they involve the
school or not.

18.—DISPUTE RESOLUTION PROCEDURE
A dispute is defined as any question, dispute or difficulty

arising out of this agreement.

The following procedure shall apply to the resolution of any
dispute—

(1) The parties to the dispute shall attempt to resolve the
matter by mutual discussion and determination.

(2) If the parties are unable to resolve the dispute, the
matter, at the request of either party, shall be referred
to a meeting between the parties to the agreement
together with a representative if requested by either
party.

(3) If the matter if not then resolved it shall be referred
to the Western Australian Industrial Relations Com-
mission.

19.—SIGNATORIES
T.I. Howe
The Independent Schools Salaried Officers’ Association
of Western Australia, Industrial Union of Workers
J.H. Haworth
Chairperson, Moerlina School Council

MULTIPLEX/KARRINYUP S.C. SITE INDUSTRIAL
AGREEMENT

No. AG 316 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Ost Pty Ltd trading as Sunlite Australia.
No. AG 316 of 1996.

COMMISSIONER P E SCOTT.
11 April 1997.

Order.
WHEREAS this is an application to register an industrial agree-
ment pursuant to section 41 of the Industrial Relations Act,
1979; and

WHEREAS a hearing was convened on the 12th day of
December 1996, at which there was no appearance on behalf
of the Respondent; and

WHEREAS that hearing was adjourned on the basis that
upon the Applicant provide to the Commission the Respond-
ent’s written consent to amendments sought at the hearing, the
industrial agreement would be registered; and

WHEREAS the Commission wrote to the Applicant request-
ing this information on the 3rd day of January, the 10th day of
February and the 19th day of March 1997; and

WHEREAS on the 19th day of March 1997 the Applicant
wrote to the Commission requesting registration of the agree-
ment; and

WHEREAS on the 20th day of March 1997 the Commis-
sion advised both parties by way of letter that if written
confirmation of the amendments sought by the Applicant was
not received from the Respondent by the 4th day of April 1997,
the matter would be dismissed; and

WHEREAS that confirmation has not been received;
NOW THEREFORE the Commission, pursuant to the pow-

ers conferred on it under the Industrial Relations Act, 1979
hereby orders—

THAT this application be and is dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
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O’DONNELL GRIFFIN (MAINTENANCE
OPERATIONS) PORT HEDLAND ENTERPRISE

BARGAINING AGREEMENT 1997
No. AG 87 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

O’Donnell Griffin
(Maintenance Operations)

and

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch.

No. AG 87 of 1997.

O’Donnell Griffin (Maintenance Operations) Port Hedland
Enterprise Bargaining Agreement 1997

SENIOR COMMISSIONER G.L. FIELDING.

17 April 1997.

Order.
HAVING heard Mr D.R. Sproule on behalf of the Applicant
and Mr C. Young on behalf of the Respondent and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 1st day of April, 1997 entitled O’Donnell
Griffin (Maintenance Operations) Port Hedland Enterprise
Bargaining Agreement 1997 be registered as an indus-
trial agreement.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

Schedule

1.—TITLE
This Agreement shall be known as the O’Donnell Griffin

(Maintenance Operations) Port Hedland Enterprise Bargain-
ing Agreement 1997.

1A.—NO EXTRA CLAIMS COMMITMENT
It is a condition of this Agreement that during its term, there

shall be no extra claims on any of the items which have been
agreed upon and are contained in this Agreement.

2.—ARRANGEMENT
1. Title

1A. No Extra Claims Committment
2. Arrangement
3. Term
4. Area and Scope
5. General Conditions of Employment
6. Site Disability Allowance
7. Local Living Allowance
8. Rest and Recreation
9. Essential Works Procedure

10. Safety & Security Procedures
11. Drug & Alcohol Procedures
12. Dispute Settlement Procedure
13. Living Away From Home Allowance
14. Signatories

3.—TERM
This Agreement shall operate from the first pay period com-

mencing on or after 1 November 1996 and shall continue in
force for a period of two years.

4.—AREA AND SCOPE
This Agreement shall be binding upon—

(i) O’Donnell Griffin (Maintenance Operations)
(ii) The Communications, Electrical, Electronic, Energy,

Information, Postal, Plumbing and Allied Workers
Union of Australia, Engineering and Electrical Di-
vision, Western Australian Branch (CEPU).

(iii) Employees of O’Donnell Griffin (Maintenance Op-
erations) who are engaged on minor project work
and preparatory work, maintenance, servicing, shut-
down operations, modifications of plant and
equipment and work incidental thereto at the Iron
Ore facilities owned by BHP at Nelson Point and
Finucane Island.

(iv) At the time this Agreement was entered into, there
were approximately 8 employees engaged by
O’Donnell Griffin at the Iron Ore facilities owned
by BHP at Nelson Point and Finucane Island.

5.—GENERAL CONDITIONS OF EMPLOYMENT
This Agreement is to be read in conjunction with—

(i) The Electrical Contracting Industry Award No. R22
of 1978.

(ii) The O’Donnell Griffin/Wormald Fire Systems West-
ern Australia Enterprise Bargaining Agreement 1996.

Where there is any inconsistency between this Agreement
and either of the documents named above, the terms and pro-
visions of this Agreement shall prevail to the extent of such
inconsistency.

6.—SITE DISABILITY ALLOWANCE
(i) A site disability allowance is specifically prescribed to

compensate each employee for all disabilities associated with
work within the scope of the Agreement and shall be paid in
lieu of allowances (1) to (16) inclusive prescribed in Clause
18.—Special Rates and Provisions of the Electrical Contract-
ing Industry Award No. R22 of 1978.

(ii) The site disability allowance shall be $2.50 for each hour
worked.

7.—LOCAL LIVING ALLOWANCE
For those employees engaged locally, a local living payment

of $230.00 per completed week of service is payable subject
to the following conditions—

Employees are required to produce evidence of local resi-
dency to the satisfaction of the employer.
This payment does not apply to employees who receive
from their employer accommodation expenses in lieu of
full board and lodging, i.e. Living Away From Home Al-
lowance.
This payment is forfeited on a pro-rata basis in respect of
any week in which the employee engages in any form of
industrial action or is absent from work without authori-
sation.
This payment is not payable on annual leave except where
the employee satisfies the employer that the employee is
still incurring costs within the area whilst on annual leave.
This payment comes into effect from the first full pay
period commencing after 1 November 1996.

8.—REST AND RECREATION
(a) Distant employees who qualify for rest and recreation

leave in accordance with Clause 21.—Distant Work of the
Electrical Contracting Industry Award R22 of 1978 shall have
the period of continuous service on site reduced to 10 weeks
in lieu of the Award prescription before being entitled to the
leave. Time off and payment is in accordance with the
abovementioned Award provision.

(b) Where the method of working the 38 hour week is such
that a Rostered Day Off (RDO) accrues every 20th day, the
RDO shall be paid for and taken concurrently with the period
of R & R leave.

(c) Any period of employment in respect of which an em-
ployee has an unauthorised absence shall not count towards
determining the employees rights to travel and leave under
this subclause.

9.—ESSENTIAL WORKS PROCEDURE
Employees are committed to ensuring that there is an unin-

terrupted and continuous supply of labour when the respondents
are carrying out the following works—

 shutdowns; and
 emergency services

once these works have commenced, provided it is safe to do so.
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10.—SAFETY AND SECURITY PROCEDURES
(a) The employee shall comply with all safety regulations

determined by the employer and/or BHP Iron Ore.
(b) An employee covered by this Order shall display or pro-

duce on request any form of personal identification issued for
that purpose by the employer.

(c) Any employee who breaches safety or security regula-
tions may be deemed to be guilty of misconduct.

11.—DRUG AND ALCOHOL POLICY
When completed, all parties to this Agreement shall commit

to the immediate implementation of the Drug and Alcohol
Policy which is currently being developed by agreement be-
tween BHPIO and its employees.

12.—DISPUTE SETTLEMENT PROCEDURE
In such an event that there arises any question, dispute or

difficulty pertaining to this agreement, it shall be processed in
accordance with Clause 27—of the Electrical Contracting In-
dustry Award No. R22 of 1978.

13.—LIVING AWAY FROM HOME ALLOWANCE
(1) Where an employee is engaged or selected or advised by

an employer to proceed to construction work at such a dis-
tance that he cannot return to his home each night and the
employee does so, the employer shall provide the employee
with suitable board and lodging or shall pay the expenses rea-
sonably incurred by the employee for board and lodging.
Expenses reasonably incurred by the employee for board and
lodging shall equate to three hundred and sixty four dollars
($364.00) per week for the duration of this Agreement.

(2) The provisions of subclause (1) of this clause does not
apply with respect to any period during which the employee is
absent from work without reasonable excuse and in such case,
where the board and lodging is supplied by the employer, he
may deduct from monies owing or which may become owing
to the employee an amount equivalent to the value of that board
and lodging for the period of absence.

14.—SIGNATORIES
Signed for and on behalf of O’Donnell Griffin (Maintenance

Operations).
Peter Godley (signed) Peter Godley 27/3/97
Signature Name of person authorised Date

to sign (print)

indecipherable (signed) Project Manager 27/3/97
Witness Signature Title (print) Date

THE COMMON SEAL of )
Communications, Electrical, Electronic )
Energy, Information, Postal, Plumbing & )COMMON SEAL
Allied Workers Union, Engineering & )
Electrical Division, Western Australian )
Branch. )
was hereunto affixed in the presence of: )
W. Game (signed) State Secretary 24-3-97
Signature Title (print) Date

indecipherable (signed) Clerk 24-3-97
Witness Signature Title (print) Date

PARAPLEGIC-QUADRIPLEGIC ASSOCIATION OF
WA (INC) EMPLOYEES WAGE AGREEMENT.

No. AG 12 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Disabled Workers’ Union of Western Australia

and

Paraplegic-Quadriplegic Association of WA Inc.

No. AG 12 of 1997.

COMMISSIONER C.B. PARKS.
8 April 1997.

Order.
REGISTRATION OF AN INDUSTRIAL AGREEMENT.

No. AG 12 OF 1997.
HAVING heard Mr G. Hocking (of Counsel) on behalf of the
first named party and Mr P.G. Robertson on behalf of the second
named party; and

WHEREAS an agreement has been presented to the
Commission for registration as an Industrial Agreement; and

WHEREAS the Commission is satisfied that the
aforementioned agreement complies with s.41A, s.49A and
s.49B of the Industrial Relations Act, 1979;

NOW THEREFORE the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders:

THAT the agreement titled the Paraplegic-Quadriplegic
Association of WA (Inc) Employees Wage Agreement, filed
in the Commission on 20 January 1997 and as subsequently
amended by the parties, signed by me for identification, be
and is hereby registered as an Industrial Agreement.

(Sgd.) C. B. PARKS,    
[L.S.] Commissioner.

———

AGREEMENT

1.—TITLE
This agreement shall be known as the Paraplegic-

Quadriplegic Association of WA (Inc) Employees Wage
Agreement.

2.—SCOPE
This agreement applies to persons with disabilities who are

eligible for receipt of the Disability Support Pension and
membership to The Disabled Workers Union of Western
Australia (“the Union”), and who are employed by the
Paraplegic-Quadriplegic Association of WA (Inc) (“the
employee”) at any of the employees premises.

3.—TERM
This agreement shall be for a term of 5 years from the date

hereof.

4.—WAGES
(1) An employee covered by this Agreement who works full

time shall be paid in accordance with the minimum rates set
out in Clause 5.

(2) The hourly rate for employees who work part time shall
be calculated by dividing the appropriate weekly rate by 38.

(3) The rate of wage paid to an employee shall be in
accordance with the appropriate Wage Level set out in Clause
5 as determined through Performance Appraisals administered
by the employer.

(4) In consideration of the Wage Level to be applied the
employer shall conduct a Performance Appraisal on every
applicanvemployee. The following Appraisal Schedule shall,
as far as practicable, be followed—

(a) A Work Trial Appraisal shall be conducted at 4 weeks
from commencement, in the first instance. Where
extension of the Work Trial is agreed between the
employer and the applicant, a further appraisal shall
be conducted as then agreed but no later than 12
weeks following commencement of the Work Trial;
and
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(b) Upon successful completion of the Work Trial Per-
formance Appraisal the applicant will be accepted
as an employee under the Award and this Agreement
as a Level 1 Employee.

(c) A six-monthly Appraisal shall be conducted no later
than six months from commencement of the Work
Trial; and

(d) Thereafter an Appraisal shall be conducted at least
once each year within 4 weeks of the anniversary of
the commencement of the Work Trial.

(5) Nothing in this Agreement shall prevent the employer
from offering increments between or above Wage Levels or to
facilitate movement between or above Wage Levels in reward
of performance where such recognition is appropriate or where
not all criteria have been met.

(6) Notwithstanding this Agreement, where an employee’s
performance no longer meets the relevant performance criteria,
whether as a result of significant deterioration in relation to the
employee’s disability or other cause(s), the employer shall be entitled
to adjust the Wage Level in accordance with performance criteria
following advice and discussion with the employee and the Union.

(7) In the event that an employee is dissatisfied with their
wage determination, the employee may seek a review of the
Wage level.

(a) Such a Wage Level review shall occur through the timely
application of the employers grievance procedures.

(b) In the event that the employee remains dissatisfied
with their wage determination following the com-
pletion of the grievance procedure the Union, at the
request of the employee, may advocate on the em-
ployee’s behalf to effect a resolution. In this respect,
the union shall be entitled to access the employee’s
performance appraisal documentation.

(c) If the dispute is not resolved it may then be referred
to the Western Australian Industrial Relations Com-
mission for assistance in resolving the dispute

(8) The parties to this Agreement acknowledge that the
employer is a service provider seeking to meet the individual
needs of employees subject to this Award through a Service
Employment Model and that such a model of service provision
is contrary to a Commercial Model of Employment. In
consequence, it is recognised that “wages” paid will reflect
the societal goals, inefficiencies and earnings of the service
model rather than those of a “commercial model”. Further, it
is not the purpose of this Agreement to promote one position
or employee at the expense of others.

5.—MINIMUM RATES OF WAGE
(1) The minimum rates of full time wages payable to

employees covered by this Agreement shall be—
Pre-Employment Supplement
Work Trial $38.00/week ($1.00/hour)
Level Wage Rate
Employee—Wage Level I $57.00/week ($1.50/hour)
Employee—Wage Level II $60.80/week ($1.60/hour)
Employee—Wage Level III $72.20/week ($1.90/hour)
(a) These rates will be reviewed annually by the em-

ployer unless otherwise agreed by the parties.
(b) For the purpose of review, the Consumer Price In-

dex (CPI) for Perth and Western Australia will be
taken as a guide together with any other factors agreed
by the parties.

(c) Such review is to be completed by 31 March each
year for implementation on the first day of the first
pay period commencing after 1 July of the same year.

(2) Where an employee, upon registration of this Agreement,
is in receipt of an existing wage in excess of the relevant
assessed Wage Level, such existing age shall be maintained
until such time as the relevant Wage Level reaches the actual
rate paid, or the next higher Wage Level is achieved through
appraisal. Nothing in this Clause however shall preclude the
application of Clause 4, subclause 6 in proper circumstances.

6.—DEFINITIONS
In this agreement, the following definitions shall apply—

Service Employment Model—means a model of employ-
ment which is based on the employment goals and training

needs of employees. Work is created for individuals and
the commercial considerations of such work are second-
ary to the needs and employment of those persons subject
to this Agreement. As this model is not based primarily
on commercial considerations and decision making, earn-
ings are restricted accordingly.
Commercial Model of Employment—means employment
in commercial enterprises where the primary focus is on
meeting the needs of the enterprise and the availability of
jobs and the provision of training and support is in keep-
ing with employer requirements relative to the profitability
of the enterprise. The labour force, and training of the
labour force, is a factor of production not the primary
objective of the enterprise.

8.—NUMBER OF EMPLOYEES BOUND
The parties estimate that 180 employees will be bound by

this agreement.
Signed in PERTH of this   day of       1997.

The Common Seal of
PARAPLEGIC-QUADRIPLEGIC ASSOCIATION
OF WESTERN AUSTRALIA  (INC.)
was affixed with the authority of the Board of Directors
in the presence of
(signed by G Addison)
Trustee

common seal affixed
(signed by J Fisher)
Trustee
(signed by N Glass)
Executive Director
Signed on behalf of
THE DISABLED WORKERS UNION OF
WESTERN AUSTRALIA
(signed by G Cassidy)
Secretary
(signed by R A Hughes)
President

PIONEER CONCRETE HERNE HILL QUARRY
OPERATION 1996 REDUNDANCY AGREEMENT 1996

No. AG 1 of 1997.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Pioneer Concrete (WA) Pty Ltd
and

The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers And Others.

No. AG 1 of 1997.

Pioneer Concrete Herne Hill Quarry Operation 1996
Redundancy Agreement 1996.

COMMISSIONER P E SCOTT.

24 March 1997.
Correcting Order.

WHEREAS an error occurred in the issuance of the above
Order dated 18 March 1997 (unreported), the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders:

1. Clause 6.—Definitions: Delete subclause 6.1 (b) and
insert the following in lieu thereof:

b) due to other circumstances in which the Com-
pany decides to dispense with an employee’s
services other than in the normal course of
business or as provided for elsewhere within
this clause.

but
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.
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PORT HEDLAND CONCRETE PLANT
(ENTERPRISE BARGAINING) AGREEMENT

No. AG 59 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

CSR Limited trading as CSR Construction Materials
and

Transport Workers’ Union of Australia, Industrial Union of
Workers, Western Australian Branch and Australian

Workers’ Union, West Australian Branch, Industrial Union
of Workers.

No. AG 59 of 1997.

Port Hedland Concrete Plant (Enterprise Bargaining)
Agreement.

COMMISSIONER P E SCOTT.
22 April 1997.

Order.
WHEREAS this is an application pursuant to section 41 of the
Industrial Relations Act, 1979; and

WHEREAS a hearing for registration of the agreement was
convened on the 11th day of March 1997; and

WHEREAS at that hearing the parties requested proceed-
ings be adjourned; and

WHEREAS the Applicant contacted the Commission by tel-
ephone on the 16th day of April 1997 and requested the matter
be dismissed; and

WHEREAS the Respondents consent to such dismissal;
NOW THEREFORE the Commission, pursuant to the pow-

ers conferred on it under the Industrial Relations Act, 1979
hereby orders—

THAT this application be and is dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

PRESBYTERIAN LADIES’ COLLEGE
(ENTERPRISE BARGAINING) AGREEMENT 1997.

No. AG 64 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and

Presbyterian Ladies’ College.

No. AG 64 of 1997.

Presbyterian Ladies’ College (Enterprise Bargaining)
Agreement 1997.

COMMISSIONER A.R. BEECH.

15 April 1997.
Order.

HAVING heard Ms T. Howe on behalf of the Applicants, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

THAT the Presbyterian Ladies’ College (Enterprise
Bargaining) Agreement 1997 filed in the Commission on
the 4th day of March 1997 be registered effective from
the 2nd day of April 1997.

(Sgd.) A. R. BEECH,    
[L.S.] Commissioner.

———

Schedule.

1.—TITLE
This agreement shall be known as the Presbyterian Ladies’

College (Enterprise Bargaining) Agreement 1997 and shall
replace the Presbyterian Ladies’ College (Enterprise
Bargaining) Agreement 1996.

2.—ARRANGEMENT
 1. Title
 2. Arrangement
 3. Parties to the Agreement
 4. Scope of Agreement
 5. Date and Duration of Agreement
 6. Relationship to Parent Award
 7. Single Bargaining Unit
 8. Objectives
 9. Salary Rates
10. Efficiency Improvements
11. Long Service Leave
12. Dispute Resolution Procedures
13. Other Matters
14. No Reduction
15. No Further Claims
16. No Precedent
17. Signatories

Appendix I

3.—PARTIES TO THE AGREEMENT
This agreement is made between Presbyterian Ladies’

College (the College) and The Independent Schools Salaried
Officers’ Association of Western Australia, Industrial Union
of Workers (the ISSOA), a registered organisation of
employees.

4.—SCOPE OF AGREEMENT
(1) This agreement shall apply to teachers who are employed

within the scope of the Independent Schools’ Teachers’ Award
1976 (the Award) by the College.

(2) The number of employees covered by this agreement is
92.

5.—DATE AND DURATION OF AGREEMENT
This agreement shall come into effect on 2nd April, 1997

and shall expire on 31st December, 1997. The parties have
agreed to meet no later than six months prior to the expiration
of this agreement to review this agreement.

6.—RELATIONSHIP TO AWARD
This agreement shall be read and interpreted in conjunction

with the award.
Where there is any inconsistency between this agreement

and the award, this agreement will prevail to the extent of the
inconsistency.

7.—SINGLE BARGAINING UNIT
The bodies party to this agreement have formed a single

bargaining unit. The single bargaining unit has conducted
negotiations with the College and reached full agreement with
the College represented by this agreement.

8.—OBJECTIVES
The nature and purposes of this agreement are to—

(1) Consolidate and develop further, initiatives arising
out of the award restructuring process.

(2) Accept a mutual responsibility to maintain a work-
ing environment which will ensure that the College
and its staff become genuine participants and con-
tributors to the College’s aims, objectives and
philosophy.

(3) Safeguard and improve the quality of teaching and
learning by emphasising the upgrading of profes-
sional skills and knowledge. The College and the
teaching staff acknowledge that this upgrading of
skills and experience can best occur when both the
College and staff share responsibility for professional
development by undertaking both in-service and ex-
ternal courses and training partly during school time
and partly during the teachers’ time.
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9.—SALARY RATES
(1) Salaries

(a) The salary rates prescribed in the award were in-
creased by 2.5% in October 1993, 2.5% in January
1994, 2.5% in January 1995, 5% in January, 1996,
and 2.5% in July, 1996.

(b) In addition to the rates prescribed in paragraph (a) of
this clause the salary rates shall be further increased
by 3% from 1st January 1997 and 3% from 1st July
1997 as per Appendix 1. If there is an increase of ten
school students over the budgeted figure of 970 be-
fore the commencement of second semester, the
College will lift the percentage increase for the sec-
ond half of the year to 4%.

(2) Indexation of promotional positions:
(a) Allowance for Promotional position of Head of De-

partment is paid at 12.5% of the maximum salary
level.

(b) Allowance for Co-ordinator is paid at 6.5% of the
maximum salary level.

(3) In the event of any safety net adjustment or increase being
applied to the award, such adjustment or increase shall be
absorbed into the increase specified in sub-clause (b) of this
clause.

10.— EFFICIENCY IMPROVEMENTS
(1) Professional Development
Professional Development activities shall be undertaken

partly in College time and partly in the teachers’ own time;
where feasible in equal proportions.

There will continue to be consultation with teachers in the
planning of appropriate professional development.

The College will continue to give priority to requests from
teachers who are keen to build their resources and expertise in
the use of laptop computers.

The College will give appropriate in-service in laptop
computers to staff members new to the College.

(2) Part Time Teaching Continuity of Service
(a) The part time teacher will have the expectation of

continuity of service. The teaching load each year
shall be reviewed according to the needs of the Col-
lege. Notice of any variation shall be in writing at
least six weeks prior to the end of the teaching term.
The teacher shall consent in writing, to such varia-
tion.

(b) The periods taught will be considered as a fraction
of the normal teaching load of a full time staff mem-
ber for the purposes of calculating salary. A nominal
period allocation of 27 periods per cycle will be
used.

(c) As members of the staff team, part time teachers will
contribute pro-rata to the extra curricular and pasto-
ral work of the teaching team.

(3) First Teaching Appointment
The College will give a statement of requirements, including

methods of appraisal, for teachers during their first year of
service. A teacher who, at the end of the initial twelve months
is deemed by the school not to have developed adequate
teaching skills, may be appointed as a temporary teacher and
subject to paragraph (2) of Item 2.—Induction of Appendix 1
of the award.

(4) Promotional Positions
The parties acknowledge that the structure of the promotional

position framework contained in the award may not fully meet
the College’s needs. It is agreed that to the extent that the award
is inadequate, the College may implement a promotional
position not consistent with the award and this will be
advertised within the College.

(5) Payment of Relief Teachers
Notwithstanding the provisions of subclause (5) of Clause

11.—Salaries of the award, relief teachers employed for five
(5) days or less, may be engaged by the day or half day and
paid a daily rate or a pro-rata rate on the basis of the periods
worked in relation to the number of periods in the particular
school day.

(6) Early Retirement
Early retirement is available to all staff at the age of 55 in

line with the availability of the superannuation package.
(7) Pastoral Care
The parties are committed to enhance pastoral care of both

students and teachers.
(a) Pro-active pastoral care of students is seen as the

responsibility of every teacher. To meet this respon-
sibility, teachers will be assisted by an appropriate
programme of professional development and ap-
praisal.

(b) The College will support teachers in balancing pro-
fessional and personal responsibilities, recognising
that the circumstances of individual teachers will
change from time to time and throughout their ca-
reer.

(8) Deferred Salary Option
On commencement of the agreement, teaching staff may elect

to defer 20% of their annual salary for four years, and receive
leave for the whole of the fifth year on 80% of their annual
salary on commencement of the agreement. A qualifying period
of three years would apply.

11.—LONG SERVICE LEAVE
Notwithstanding the provisions of subclause (1) of Clause

10.—Long Service Leave of the award, a teacher who has
completed seven (7) years’ continuous service with the College
shall be entitled to take the entitlement, accrued at the rate of
1.3 weeks per year when the amount of leave accrued
corresponds to the length of a school term.

12.—DISPUTE RESOLUTION PROCEDURE
(1) A dispute is defined as any question, dispute or difficulty

arising out of this agreement.
(2) The following procedure shall apply to the resolution of

any dispute—
(a) The parties to the dispute shall attempt to resolve the

matter by mutual discussion and determination.
(b) If the parties are unable to resolve the dispute, the

matter, at the request of either party shall be referred
to a meeting between the parties to the agreement
together with any additional representative as may
be agreed by the parties.

(c) If the matter is not then resolved it shall be referred
to the Western Australian Industrial Relations Com-
mission.

13.—OTHER MATTERS
When reviewing this agreement, or at an earlier mutually

agreeable time, the parties agree to discuss such matters that are
of relevance to either the College or the staff. The College has
agreed to treat as a priority the matter of staff salaries being
comparable with those of other independent schools in 1998.

14.—NO REDUCTIONS
Nothing contained herein shall entitle the College to reduce

the salary or conditions of an employee which prevailed prior
to entering into this agreement, except where provided by this
agreement.

15.—NO FURTHER CLAIMS
It is a condition of this agreement that the parties will not

seek any further claims, with respect to salaries or conditions,
unless they are consistent with the State Wage Case Principles.

16.—NO PRECEDENT
It is a condition of this agreement that the parties will not

seek to use the terms, contained herein as a precedent for other
enterprise agreements, whether they involve the College or not.

17.—SIGNATORIES
Hazel Day
on behalf of
Presbyterian Ladies’ College
T.I. Howe
on behalf of
Independent Schools’ Salaried Officers
Association of Western Australia,
Industrial Union of Workers
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APPENDIX I
Salaries

Step Salary $ per annum Salary $ per annum
1 January 1997 1 July 1997

1 26,841 27,646
2 28,470 29,324
3 29,367 30,248
4 31,203 32,139
5 32,916 33,903
6 34,384 35,416
7 35,852 36,928
8 37,687 38,817
9 39,705 40,896
10 41,358 42,598
11 42,826 44,111
12 44,664 46,004
13 46,497 47,892

ROYAL WA INSTITUTE FOR THE BLIND
EMPLOYEES WAGE AGREEMENT

No. AG 13 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Disabled Workers’ Union of Western Australia

and

Royal Institute for the Blind Inc.

No. AG 13 of 1997.

COMMISSIONER C.B. PARKS.

8 April 1997.

Order.

REGISTRATION OF AN INDUSTRIAL AGREEMENT
No. AG 13 OF 1997

HAVING heard Mr G. Hocking (of Counsel) on behalf of the
first named party and Mr P.G. Robertson on behalf of the sec-
ond named party; and

WHEREAS an agreement has been presented to the Com-
mission for registration as an Industrial Agreement; and

WHEREAS the Commission is satisfied that the aforemen-
tioned agreement complies with s.41A, s.49A and s.49B of
the Industrial Relations Act, 1979;

NOW THEREFORE the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979,
hereby orders:

THAT the agreement titled the Royal WA Institute for
the Blind Employees Wage Agreement, filed in the Com-
mission on 20 January 1997 and as subsequently amended
by the parties, signed by me for identification, be and is
hereby registered as an Industrial Agreement.

(Sgd.) C.B. PARKS,
[L.S.] Commissioner.

AGREEMENT

1.—TITLE
This agreement shall be known as The Royal WA Institute

for the Blind Employees Wage Agreement.

2.—SCOPE
This agreement applies to persons with disabilities who are

eligible for receipt of the Disability Support Pension and mem-
bership to The Disabled Workers Union of Western Australia
(“the Union”), and who are employed by The Royal WA Insti-
tute for the Blind (Inc.)(“the employee’) at any of the
employees premises.

3.—TERM
This agreement shall be for a term of 3 years from the date

hereof.

4.—WAGES
(1) An employee covered by this Agreement who works full

time shall be paid in accordance with this Agreement.
(2) Part-time Employees
Part-time employees shall be paid wages for the number of

hours they work as a proportion of the full time rate which is
applicable to 38 ordinary hours.

(3) Rate of Wage
Employees shall be entitled to a weekly wage being a per-

centage of the minimum weekly rate of pay prescribed under
the Minimum Conditions of Employment Act 1993 from time
to time, which equates to the same percentage of the Capacity
Rate at which their productivity and skills are fairly assessed
in accordance with the process established under this clause.

(4) Assessment of Capacity
(a) An employee’s assessed capacity rate shall be deter-

mined by consultation between the employer, the
employee and the union in accordance with agreed
measurement criteria, pending the development of
formal industry measurement criteria.

(b) The agreed measurement criteria shall take into ac-
count the productivity of skills of the employee
relative to the productivity and skills of an employee
having entitlement to the full Minimum Wage, as
well as the support and other costs associated with
the employment of the employee.

(c) Such assessed capacity rate shall range from 5% to
100%.

(d) The parties to the agreement are committed to de-
veloping a formal industry measurement criteria for
general application in the industry.

(5) Review of Assessment
(a) The assessment of the applicable percentage should

be subject to annual performance evaluation or ear-
lier on the basis of a reasonable request for such a
review. The process shall be in accordance with the
procedure for assessing capacity referred to in
subclause (4) hereof.

(b) There will be a minimum period of three (3) months
between assessments.

(6) Workplace Adjustment
The employer agreement shall take reasonable steps to make

changes in the workplace to enhance the employee’s capacity
to do the job. Changes may involve redesign of job duties,
working time arrangements and work Organisation in consul-
tation with other employees in the area.

(7) Trial Period
(a) In order for an adequate assessment of the employ-

ee’s capacity to be made, an employer may employ a
person under the provisions of this clause for a trial
period not exceeding 12 weeks, except that in some
cases additional work adjustment time not exceed-
ing four weeks, may be utilised.

(b) During the trial period the assessment of capacity
shall be undertaken and the proposed wage rate for a
continuing employment relationship shall be deter-
mined .

(c) The rate payable to the employee during the trial pe-
riod shall be determined by consultation between the
employer, the employee and the union.

(d) Work trials should include induction or training as
appropriate to the job being trialed.

(8) The conditions of employment to apply during a trial
period or in a continuing employment relationship shall be
agreed in writing in order to satisfy the provisions of Section
(9) of the Minimum Conditions of Employment Act 1993.

(9) In the negotiation or determination of wages under this
clause all parties shall take into account that the additional
costs from increased wages and related costs do not jeopard-
ise the continuing operations of the employer or prevent or
restrict the recruitment of disabled employees in the future.
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(10) The wage rates payable under this clause shall be al-
tered in accordance with any change to the Minimum weekly
Rate of pay prescribed under the Minimum Conditions of
Employment Act 1993 applicable from time to time with ef-
fect from the same date as the change to the Adult Minimum
Weekly Rate.

(11) The provisions of this agreement shall come into op-
eration and effect on and from 1 January 1997.

5.—DISPUTE SETTLEMENT PROCEDURES

Where a dispute concerning the operation of this agreement
arises, the following steps shall be taken:

(1) Step 1

A copy of the grievance procedure set out in section
2.2.2. 10/1 of the employees Management Handbook
shall be provided to the complainant where it is rel-
evant and that procedure followed in the first instance.

In all other cases, as soon as practicable after the
issue or claim has arisen, it shall be considered jointly
by the appropriate supervisor, the employee or em-
ployees concerned and where the employee(s) so
request(s), the Union workplace representative.

(2) Step 2

If the dispute is not resolved the issue or claim shall
be considered jointly by the appropriate senior rep-
resentative of the employer, the employee or
employees concerned and where the employee(s) so
request(s), the Union workplace representative who
shall attempt to settle the dispute.

(3) Step 3

If the dispute is not resolved the issue or claim shall
be considered jointly by the employer, the employee
or the employees concerned and where the
employee(s) so request(s), an official of the Union
who shall attempt to settle the dispute.

(4) Step 4

If the dispute is not resolved it may then be referred
to the Western Australian Industrial Relations Com-
mission for assistance in resolving the dispute.

6.—NUMBER OF EMPLOYEES BOUND

The parties estimate that 40 employees will be bound by
this agreement.

Signed in PERTH of this   day of       1997

The Common Seal of
THE ROYAL  WA INSTITUTE FOR THE BLIND
(INC.)
was hereunto affixed by authority of the Council of Man-
agement in the presence of:
(signed by A Ivdi)
President

common seal affixed
(signed by P Bird)
Councillor

Signed on behalf of
THE DISABLED WORKERS UNION OF WESTERN
AUSTRALIA
(signed by R A Hughes)
President
(signed by G Cassidy)
Secretary

SIMSMETAL LIMITED (PRODUCTION AND
MAINTENANCE) ENTERPRISE BARGAINING

AGREEMENT
No. AG 101 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch
and

Simsmetal Limited.

No. AG 101 of 1997.
7 May 1997.

Order.
HAVING heard Mr G.C. Sturman as agent for the Applicant
and Mr D. Healy, Manager of Operations for the
Respondent and by consent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations
Act, 1979, hereby orders—

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 14th day of April, 1997 entitled Simsmetal
Limited (Production and Maintenance) Enterprise Bar-
gaining Agreement be registered as an industrial
agreement and is to replace the Simsmetal Limited (Pro-
duction and Maintenance) Enterprise Bargaining
Agreement No. AG 4 of 1995.

(Sgd.) G. L. FIELDING,    
[L.S.] Senior Commissioner.

———

Schedule.

1.—TITLE
This Agreement shall be known as the Simsmetal Limited

(Production and Maintenance) Enterprise Bargaining
Agreement.

2.—ARRANGEMENT
 1. Title
 2. Arrangement
 3. Area and Scope
 4. Incidence and Parties Bound
 5. Date and Period of Operation
 6. Relationship to Parent Award
 7. Definitions
 8. Single Bargaining Unit
 9. Training
10. Productivity Improvement Programme
11. Wages
12. Commitments
13. No extra claims
14. Additional Agreements
15. Review and Renewal of Agreement.
16. Dispute resolution

Signatories to Agreement

3.—AREA AND SCOPE
This Agreement shall apply to the Production and

Maintenance sections of Simsmetal Limited with respect to
thirty (30) employees engaged in classifications specified in
Clause 10.—Wages hereof.

4.—INCIDENCE AND PARTIES BOUND
This Agreement shall apply to and be binding upon

Simsmetal Limited and all persons in the classifications set
out in Clause 10. — Wages employed at the operations in
Spearwood and to the Automotive Foods Metals Engineering
Printing and Kindred Industries Union of Workers Western
Australia Branch.

5.—DATE AND PERIOD OF OPERATION
This Agreement shall operate from 25th December 1996 and

remain in operation until 21st December 1998 and will not
continue in force after this date unless reviewed. All parties
are committed to re-negotiating this Agreement and applying
for it’s replacement, or cancellation before the expiry date.
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6.—RELATIONSHIP TO PARENT AWARD
(1) This Agreement shall be read and interpreted wholly in

conjunction with the Metal Trades (General) Award No. 13 of
1965.

(2) Where there is any inconsistency between this Agreement
and the Awards stipulated, this Agreement shall prevail to the
extent of the inconsistency.

7.—DEFINITIONS
(1) “Company” means Simsmetal Limited
(2) “Union” means the Automotive Food Metals Engineering

Printing and Kindred Industries Union of Workers Western
Australia Branch.

8.—SINGLE BARGAINING UNIT
(1) For the purposes of this Agreement and in accordance

with the decision in the January 1992 Western Australian State
Wage case, a single bargaining unit has been established by
way of a Consultative Works Committee. This Committee shall
be comprised of the following members—

three representatives of management; and
three members of the workforce to be representative of
the various sections of the operations.

(2) The single bargaining unit shall be given all relevant
information to enable effective monitoring of the
implementation of the continuous improvement programme.

9.—TRAINING
(1) (a) The Consultative Committee will also act as a Training

Committee to establish, implement and monitor a training
programme applicable to the operations of Simsmetal Limited
at Spearwood.

(b) It is the intention of the Committee that opportunities
will be made available for further enhancement of both
administrative and technical skills.

(c) Training may be on or off-the-job but will be accredited
and linked to a competency-based career path.

(2) TRAINING
(a) All training will be competency-based, with clearly

defined and agreed performance standards. Employees will
have to demonstrate capability against these standards as part
of the training process and additional training will be given as
and when required.

(b) As far as possible, training will be self-paced and self-
motivated and employees will be actively encouraged to
participate in their own learning. Training will be consistent
with the work skills identified through the process of a skills
audit and job analysis. The role of every employee in training
others is recognised and all employees will be given the
opportunity to receive formal training. Emphasis will be given
to training being consistent with the skills required for each
area of operation.

(c) All external training will be conducted by accredited
institutions or organisations and designed to enhance the
flexibility of employees in performing various tasks.

(d) Wherever possible, all training is to be conducted during
normal working hours; if this is not possible, and the Company
has explored all avenues, then the employees will be flexible
and make themselves available for training, at the appropriate
rate of pay, outside of normal working hours.

(3) Areas of training identified by representatives of the
workforce for inclusion in the programme are—

Customer Service
Total Quality Control and Management
Restricted Electrical Licences
Pneumatics
Hydraulics
Mobile and Stationary Machine Operation
Basic Maintenance Skills.

10.—PRODUCTIVITY IMPROVEMENT PROGRAMME
(1) In accordance with the terms of the January 1994 State

Wage Case Decision, the following measures to achieve real
and demonstrative gains in productivity, efficiency and
flexibility have, or will be, implemented.

(2) Consultation and Communication—
Two-way communication between production and
maintenance divisions and between management and
employees will be maintained and enhanced via—

(a) Quarterly management report-back meetings
with all employees.

(b) Monthly Consultative Committee meetings
which, amongst other things, shall assess the
achievements and gains in productivity at
three-monthly intervals during the life of this
Agreement.

(c) Weekly and daily tool box meetings to dis-
cuss production scheduling and reliability
focussed maintenance programmes.

(3) Employee Involvement—
Employees are encouraged to become involved and
to continue focusing on—

(a) Customer service, both internal and external
(b) Reduction in down time, waste and replace-

ment parts wherever possible.
(c) Productivity projects to improve quality and

output without increasing over-all costs.
(4) Performance Indicators—

(a) The Consultative Committee will develop a produc-
tivity and performance plan to identify and
benchmark a number of performance indicators. The
benchmarking process will use a ‘best practice’ policy
in order to create an environment as well as a per-
formance plan which will commit the parties to a
simultaneous improvement in costs, quality and de-
livery.

(b) The two main groups with which performance indi-
cators will be identified are—

(i) over-all Company performance measures ap-
plicable to the business;

(ii) improvement measures specific to the Produc-
tion and Maintenance functions.

(c) Examples of over-all Company performance meas-
ures and improvements specific to production and
maintenance are set out below as key performance
indicators of inputs and outputs of the Company’s
operations.

Output KPI’s
Ferrous—

Processed tonnes/man year - Fragmentiser
- Other Processes

Wages $/Tonne - Fragmentiser
- Other Processes

Maintenance Cost $/Tonne - Fragmentiser
- Other

Non-ferrous—
Processed Tonnes/man year - Batteries

- Other
Wages $/Tonne - Batteries

- Other
Maintenance cost

(including labour) - $/Tonne
Resale—

Processed tonnes/man year - Retail for re-roll
- Other

Maintenance cost
(including labour) - $/tonne

Input KPI’ s
Energy and fuels
Overtime levels
Consumables
Work organisation and yard efficiencies
(i.e.—handling levels, vehicular turnaround times)
Machine and plant down-time
Maintenance programme performance
Administration costs and procedures
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(5) Labour Flexibilities—
(a) Spread of Hours—

The ordinary daily hours of work shall be 7.6, worked
continuously, except for meal and rest breaks, be-
tween the hours of 6.00 am and 8.00 pm Monday to
Friday inclusive.
Starting and finishing times of ordinary hours, are
for example normally—
Start 7.00 am / 7.30 am Start 11.00 am
Smoko 10.00 am / 10.00 am Smoko 2.00 pm
Lunch 12.30 pm / 12.30 pm Lunch 6.00 pm
Finish 3.30 pm / 4.00 pm Finish 8.00 pm

Employees may be changed from one period of or-
dinary hours to another, provided that at least 24 hours
notice is given. A short period of notice may be ac-
ceptable in exceptional circumstances, provided there
is mutual agreement between the employee/s con-
cerned and the Yard Manager.

(b) Meal Breaks—
To meet production demands, an employee may be
required to work up to six hours without a break for
a meal. However, the Company shall firstly make all
attempts to ensure an employee is not compelled to
work longer than five hours without a meal break.

(c) Excessive or Emergency Overtime—
(i) When overtime work is necessary, it shall be

so arranged that an employee has at least ten
(10) consecutive hours off duty between the
work of successive days.

(ii) In exceptional circumstances (e.g. export ship
loading and major machine/plant breakdown)
and by agreement between the employee/s
concerned and the Yard Manager, the ten (10)
consecutive off-duty hours between the work
on successive days may be reduced to (8) eight.

(d) Incidental or Peripheral Skills—
(i) Production employees, when trained and com-

petent to do so, are to perform routine and
preventive maintenance tasks using company-
provided tools and are also to assist where
required, in break-down repairs. These could
include—

*  Servicing and lubrication of mobile
equipment

* Changing blades on mobile shears
* Assisting with blade changes on the

Harris Shear
* Changing/replacing consumables on

the Fragmentiser
(ii) Maintenance employees, when trained and

competent to do so, shall perform a wider range
of duties which are incidental or peripheral to
their main tasks or functions, possibly includ-
ing production tasks, without loss of pay.

(e) Staff Assisting Wages Employees—
Engineering, commissioning and supervisory staff
may use tools when carrying out inspections, testing
equipment or when instructing and training employ-
ees, provided such actions do not attempt to replace
the jobs of employees covered by this Agreement.

(f) Annual Leave Periods—
When major interruptions to production or equip-
ment failures occur the employer may, where there
is no suitable work for re-deployment of employees
so affected, direct such employees to take up to one
week of annual leave, provided a minimum of 24
hours notice is given to such employees.

(6) Long Term Objectives—
The following issues will be addressed by the par-
ties and the Consultative Committee during the life
of this Agreement.

(a) Career Path Development—
(i) The parties are committed to develop-

ing new classification definitions

appropriate to the work and skills ap-
plied at the Simsmetal W.A. operations
in Spearwood. The Award career path
structure shall form the basis for skill
levels appropriate to the operations and
a training programme will be developed
consistent with such skill level out-
comes. Through the structure of the
Consultative Committee, the parties are
committed to developing the defini-
tions within (12) twelve months from
commencement of this Agreement.

(ii) In line with career path development,
an annual performance appraisal will
be conducted with all employees to
assist them determine and achieve per-
sonal career path outcomes consistent
with Company goals. If employees so
choose a representative of the
workforce shall be in attendance dur-
ing the appraisal process.

(b) Teamwork—
(i) The parties are committed to examin-

ing work organisation practices in the
Spearwood operations at all levels dur-
ing the life of this Agreement.

(ii) The object of this review is to intro-
duce a “team work” concept in and
across the various departments.

11.—WAGES
(1) Wage increases are payable as follows—

22.12.96 22.12.97
Existing   4%   4% Total

 Rate Increase Increase Rate
 $    $    $  $

Engineering Production
Worker—

C14 389.88 15.60 15.60 421.08
C13 407.89 16.32 16.32 440.53
C12 436.38 17.46 17.46 471.30
C11 458.21 18.33 18.33 494.87

Engineering Tradesperson—
C10 481.11 19.24 19.24 519.59
C 9 505.17 20.21 20.21 545.59
C 8 529.50 21.18 21.18 571.86
C 7 555.96 22.24 22.24 600.44
C 6 601.39 24.06 24.06 649.51
C 5 625.44 25.02 25.02 675.48

(2) The percentage increase and total rate shall be payable
on and from the dates agreed between the parties as set out
herein.

(3) The wage rates specified in subclause (1) hereof shall be
payable for all purposes.

(4) Within (12) twelve months from the date of operation of
this Agreement, all employees shall have been assessed through
the skills audit and job analysis process prescribed by Clause
9.—Training hereof. Employees will be re-classified to the
level appropriate to their existing task, experience, knowledge
and future job requirements. Training will be provided where
necessary to enable employees to reach their determined skill
level. All employees will be remunerated by an upgrade of (1)
one classification level in addition to the increases set out in
subclause (1) hereof, in recognition of attaining the new skill
level.

4.1 Re-classification of employees is subject to the individual
employee meeting the required skill level. Employees who
are not willing to upgrade their skill levels will not be re-
classified.

12.—COMMITMENTS
(1) The parties undertake that the terms of this Agreement

will not be used to progress or obtain similar arrangements or
benefits in any other enterprise.

(2) This Agreement shall not operate to cause any employee
to suffer a reduction in ordinary-time earnings, or to depart
from the standards of the Western Australian Industrial
Relations Commission in regard to hours of work, annual leave
with pay or long service leave with pay.
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13.—NO EXTRA CLAIMS

There shall be no further wage increases during the term of
this Agreement.

The parties agree that any variations to the Metal Trades
General Award or any other variation to Award wage rates
will not cause an increase to the wage rates for employees of
the Company during the term of this Agreement.

However, four months prior to the expiration of this
Agreement a review will be conducted to focus discussion on
any State Wage Case decision yielding increases in excess of
payments made during the term of this Agreement. Such
excesses can be discussed when forming the basis of the next
Agreement, together with further productivity gains and
comparisons in achievements of the agreed targets contained
herein.

14.—ADDITIONAL AGREEMENTS

1. i Workers compensation journey cover to and from
work will be provided to the employees by the
Company.

ii Workers compensation journey cover to and from
work will become null andvoid should any de-
viation from the normal route have taken place.

2. Rostered days off for a trial period of six (6) months
(.4 x 19 = 7.6 hrs = 20th day off)

15.—REVIEW AND RENEWAL OF AGREEMENT

The Consultative Committee shall assess achievements and
productivity gains during the term of this Agreement. The
parties are also committed to reviewing this Agreement through
the structure of the Consultative Committee four months prior
to the expiration with the objective of renewing or replacing
the Agreement.

16.—DISPUTES RESOLUTION

Any question difficulty or dispute shall be dealt with pursuant
to the provisions of clause 34 of the Metal Trades (General)
Award.

SIGNATORIES

Common Seal

Signed for and on behalf of the Automotive Food Metals
Engineering Printing and Kindred Industries Union
of Workers Western Australia Branch

...........(Signed)..............
JOHN SHARP-COLLETT

Signed for and on behalf of Simsmetal Limited

...........(Signed)..............
PETER R. BIRD

Signed as members of the elected Consultative
Committee at Simsmetal Limited, Spearwood

...........(Signed)..............
RIMA TE WAITI

...........(Signed)..............
MIKE PEREZ

...........(Signed)..............
GERARD WHELAN

...........(Signed)..............
BRUCE ATWELL

Dated this day of  1997.

SJM ELECTRICAL ENTERPRISE BARGAINING
AGREEMENT 1996
No. AG 55 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Stephens, Jones Nominees trading as SJM Electrical

and

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch.

No. AG 55 of 1997.

SJM Electrical Enterprise Bargaining Agreement 1996.

CHIEF COMMISSIONER W S COLEMAN.

11 April 1997.
Order.

HAVING heard Mr D Sproule on behalf of the Applicant and
Mr P Carter on behalf of the Respondent and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

THAT the SJM Electrical Enterprise Bargaining Agree-
ment 1996 be registered in accordance with the following
Schedule and such shall have effect from the beginning
of the first pay period commencing on or after the 11th
day of March 1997.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

———

Schedule.

1.—TITLE
This Agreement shall be known as the SJM Electrical

Enterprise Bargaining Agreement 1996.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Scope
4. Parties Bound
5. Date and Period of Operation
6. Application of Agreement
7. No Extra Claims
8. Objectives of Agreement
9. Dispute Procedure

10. Consultative Processes
11. Training
12. Measures to Achieve Gains in Productivity, Effi-

ciency and Flexibility
13. Monitoring of Agreement
14. Wages
15. Signatories

3.—AREA AND SCOPE
This Agreement shall apply to SJM Electrical, and to

approximately 8 employees who are members of, or who are
eligible to become members of the Union set out in Clause
4.—Parties Bound, and who are engaged in the classifications
set out in Clause 14.—Wages of this Agreement.

This Agreement shall operate within the State of Western
Australia.

4.—PARTIES BOUND
This Agreement is made this 22 day of January 1997

between—
(1) Stephens, Jones Nominees Pty Ltd T/as SJM Elec-

trical. Hereinafter referred to in this Agreement as
SJM Electrical.

(2) The Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers
Union of Australia, Engineering and Electrical Di-
vision, Western Australian Branch.
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5.—DATE AND PERIOD OF OPERATION
This Agreement shall operate from 1st January 1996 and

shall remain in force until 31st December 1997, or its earlier
cessation in accordance with subclause (2) of Clause 6.—Ap-
plication of Agreement.

6.—APPLICATION OF AGREEMENT
(1) (a) Where the parties to this Agreement are also parties

to an Agreement which applies to a specific project, the parties
agree to discuss whether the provisions of this Agreement
will apply to that project in lieu of the specific Project
Agreement.

(b) If it is agreed that the specific Project Agreement applies,
then the conditions of this Agreement shall not apply.

(c) If it is agreed that meaningful productivity increases can
be achieved, but this Agreement cannot be implemented in
full, then wage increases available from this Agreement may
be introduced on a “pro rata” basis. The increases available
from this Agreement will be a maximum of those contained in
Clause 14.—Wages of this Agreement.

(2) The parties agree that if, following a review of this
Agreement by the parties and the Consultative Committee,
and agreement is reached that this Agreement places and
continues to place SJM Electrical and its employees at a
competitive disadvantage, and productivity and flexibility have
not improved then SJM Electrical have the option of reverting
to work under the Award.

(3) No part of this Agreement shall be used by the Union,
SJM Electrical or its employees as evidence or example before
any Industrial Tribunal or proceedings not directly concerned
with work covered under this Agreement.

(4) No part of this Agreement shall be otherwise used by the
Union, SJM Electrical or its employees as evidence or example
before any Industrial Tribunal or any other contractor.

(5) (a) Where a specific project or site agreement is applicable
to work undertaken by SJM Electrical and the Union are a
party to that specific project or site agreement, the specific
project or site agreement shall take precedence over this
Agreement.

(b) (i) Where a specific project or site agreement is applicable
to work SJM Electrical are contracted to carry out, and SJM
Electrical and the union is not a party to that specific project
or site agreement, it is agreed that the parties will discuss the
application of this Agreement to that work.

(ii) Where the parties are unable to agree upon the
applicability or otherwise of this Agreement to the work both
parties acknowledge the other party’s legal rights to protect
their respective interests.

(iii) Both parties have the option of suspending this
Agreement effective immediately provided that the suspension
shall only extend to the application of this Agreement to the
work on the specific project or site.

(6) Pursuant to this Agreement and its measures to achieve
gains in productivity, efficiency and flexibility, SJM Electrical
shall provide the rates of pay prescribed in Clause 14.—Wages
which shall be paid in lieu of the minimum weekly rate provided
for in the Award.

(7) This Agreement shall operate in conjunction with the
Electrical Contracting Industry Award F22 of 1978 (the Award).
Where any inconsistency exists between this Agreement and
the Award, this Agreement will take precedence to the extend
of the inconsistency.

7.—NO EXTRA CLAIMS
(1) The employees and the union shall not pursue any extra

claims in relation to the award, with the exception of future
State Wage Decisions, for the life of this Agreement.

(2) Consistent with the Arbitrated Safety Net Adjustment
Principle any future Safety Net Adjustment shall be absorbable
to the extent of any equivalent amount in rates of pay paid
pursuant to this Agreement. Future Safety Net Adjustments
shall not increase the wage rates contained in Clause 14.—
Wages of this Agreement.

8.—OBJECTIVES OF AGREEMENT
(1) The parties acknowledge their commitment to the

principles of enterprise bargaining.

(2) The parties agree that as a result of this Agreement, SJM
Electrical need to achieve productivity improvements to continue
to hold a competitive edge within the market place by—

(a) heightening awareness and acceptance of account-
ability levels of all in the contracting process within
SJM Electrical operations;

(b) encouraging SJM Electrical employees to accept re-
sponsibility in helping manage the total project
performance including that of subcontractors;

(c) developing concepts of best practice, continuous
improvement and quality control to enhance produc-
tivity and efficiency;

(d) developing a co-operative and harmonious working
environment in the enterprise;

(e) developing better employee management practices
that promote shared concepts of skill formation,
learning, teamwork, participation, flexibility and
communication;

(f) introducing best practice procedures in workplace
health and safety and personnel management;

(g) developing and following procedures to eliminate lost
time and make better use of available working time,
e.g. start and finish at the designated workplace at
normal start and finish times;

(h) establishing measures to ensure ordered relations
exist between SJM Electrical and the union on SJM
Electrical work sites;

(i) enhancing job satisfaction;
(j) improving SJM Electrical competitiveness to help

improve job security.
(3) It is agreed that the measures in this Agreement, properly

implemented and carried out, will assist in the achievement of
those objectives.

9.—DISPUTE PROCEDURE
The parties undertake that when a question or difficulty arises,

or when there is a matter in dispute between the union and
SJM Electrical, or a matter arises which is likely to cause a
dispute for any reason whatsoever, the procedures contained
in the Award shall be followed.

10.—CONSULTATIVE PROCESSES
(1) Effective participation and acceptance of accountability

levels in the construction process, and achievement of the
common goal and objectives of this agreement, are enhanced
by genuine consultation between SJM Electrical and its
employees.

(2) (a) The Consultative Committee (the Committee) may
be established within SJM Electrical. The composition and
size of Committee shall be determined by the parties.

(b) The Committee will initially be chaired by SJM
Electrical’s Contract Manager or nominee. A representative
of the union may attend meetings. A representative of the ECA
may attend the meetings.

(3) (a) The role of the Committee is to act as a forum for
consultation, guidance and advice between SJM Electrical and
its employees on matters such as monitoring and reviewing—

(i) implementation of this agreement and its objectives;
(ii) determination of benchmarks, best practice and con-

tinuous productivity improvement;
(iii) the Skills Formation Programme and ancillary train-

ing;
(iv) the Productivity Improvement Programme;
(v) communication between SJM Electrical and its em-

ployees; and
(vi) fostering a consultative and co-operative environment

and setting and accepting appropriate levels of ac-
countability and responsibility.

(b) The Committee is a consultative and advisory group and
it is recognised by all parties that final and overall
accountability for company performance rests with SJM
Electrical.

11.—TRAINING
(1) SJM Electrical acknowledge the changing pace of

technology in the Electrical Contracting Industry and the need
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for employees to understand those changes and have the
necessary skill requirements to keep SJM Electrical at the
forefront of the industry.

(2) The parties to this Agreement recognise that in order to
increase the efficiency, productivity and competitiveness of
SJM Electrical, commitment to training and skill development
is required. Accordingly, the parties commit themselves to—

(a) developing a more highly skilled and flexible
workforce; and

(b) providing employees with career opportunities
through appropriate training to acquire the additional
skills as required by SJM Electrical.

(3) It is agreed that a training programme be developed
consistent with—

(a) the current and future skill needs of SJM Electrical;
(b) the size, structure and nature of SJM Electrical; and
(c) the need to develop vocational skills relevant to SJM

Electrical and the electrical contracting industry.

12.—MEASURES TO ACHIEVE GAINS IN
PRODUCTIVITY, EFFICIENCY AND FLEXIBILITY
(1) Award Matters
It is agreed between the parties that all work performed for

SJM Electrical shall be performed in accordance with this
Agreement and with the award as varied by this Agreement
and in conjunction with, where applicable, other industry
agreements.

(2) Flexibility of Hours, Breaks and RDO’s
It is agreed that employees will be flexible in the following

areas—
(a) where it is agreed between SJM Electrical and the

majority of affected employee(s), SJM Electrical may
reschedule ordinary working hours;

(b) the spread of hours may be altered by agreement
between SJM Electrical and the majority of employ-
ees in the plant or section(s) concerned;

(c) agreement to reschedule ordinary working hours and
to alter the spread of hours shall not unreasonably be
withheld;

(d) flexibility of rest periods and meal intervals which
may be staggered or otherwise arranged at a time
and in a manner to suit the convenience of SJM Elec-
trical in conjunction with the provisions paragraph
(1)(e) and (f) of Clause 11.—Hours of the Award;
and

(e) flexibility of rostering employees’ days off. It is
agreed that when SJM Electrical wish to reschedule
an RDO, SJM Electrical will endeavour to provide
reasonable notice to the employee(s), RDO’s may
be substituted by agreement in accordance with the
Award, which agreement shall not unreasonably be
withheld.

(3) Maintenance of Workplace
All employees are committed to ensure their workplace is

maintained in a clean and safe condition.
(4) Overtime
(a) Overtime will be worked in accordance with the Award,

Clause 12.—Overtime. In particular the employees agree to
strictly adhere to subparagraphs (2)(f)(i) and (ii) of Clause
12.—Overtime.

“(2)(f)(i) An employer may require any employee to
work reasonable overtime at overtime rates and
such employee shall work overtime in accord-
ance with such requirement.

“(2)(f)(ii) The union party to this award, or employee or
employees covered by this award, shall not in
any way, whether directly or indirectly, be a
party to or concerned in any ban, limitation or
restriction upon working or overtime in ac-
cordance with the requirements of this
subclause.”

(b) Overtime may be worked on a RDO weekend as required
by SJM Electrical, SJM Electrical will endeavour to give
employees who are required to work on a RDO weekend such
prior notice as is reasonable in all the circumstances.

(c) SJM Electrical will introduce a roster system to endeavour
to allocate overtime hours in a fair and equitable manner at
SJM Electrical’s discretion, provided that this will not
disadvantage SJM Electrical in any way.

(d) In conjunction with the roster system, SJM Electrical
will select the employees required to work overtime according
to the needs of SJM Electrical and the particular project.

(e) When overtime has been scheduled and these employees
have committed himself or herself to work overtime, such
commitment must be honoured. Where an employee has a valid
reason to be absent, in accordance with award provisions, the
employee is obligated to advise SJM Electrical, as soon as
possible prior to overtime commencement of that fact and the
reasons therefore, so that alternative arrangements may be
made.

(5) Place of Start and Finish Work
It is agreed that all employees will be dressed and ready to

start work at their normal start time at the designated workplace
and work will finish at their normal finish time and place. On
construction work, the workplace shall be deemed to be the
nearest SJM Electrical compound or smoko shed.

(6) Footwear
It is agreed that employees who have been issued with safety

footwear will have such safety footwear replaced on a fair
wear and tear basis. There shall be no automatic reissue of
footwear where an employee is placed on a new site.

(7) Uniforms and Clothing
It is agreed that employees issued with SJM Electrical

uniforms and clothing shall wear such items during all work
hours and each employee shall maintain his/her uniform in a
respectable condition as approved by SJM Electrical.

It is agreed that employees who have been issued with
clothing will have such uniforms/clothing replaced on a fair
wear and tear basis. There shall be no automatic reissue of
clothing where an employee is placed on a new site.

(8) Care of SJM Electrical Property
(a) It is agreed that employees will treat all SJM Electrical

property, plant and equipment with due care and respect to
ensure replacement is kept to a minimum. All property, plant
and equipment shall be returned to the designated storage area
each day.

(b) A tradesperson or apprentice shall replace or pay for any
tools supplied by SJM Electrical if lost through his/her
negligence. See paragraph (2)(b) of Clause 18.—Special Rates
and Provisions of the award.

(c) It is agreed that all employees are committed to reducing
the cost of maintenance and minimising theft and time spent
looking for equipment not returned to its designated storage
area.

(9) Company Vehicles
Where an employee is provided the use of a company

vehicle to conduct company business that employee shall
ensure that—

(a) the vehicle is kept clean and free of rubbish;
(b) the vehicle’s oil and fuel requirements are regularly

checked to maintain the vehicle in a ready-for-use
condition; and

(c) any defects that come to the employee’s attention
are reported to SJM Electrical immediately.

(10) Care of Consumables
It is agreed that all employees are continued to ensure

maximum usage of materials and consumables is achieved and
will exercise due care and precaution to prevent wastage. All
employees are committed to identifying further ways in which
wastage can be reduced.

(11) Quality Management
It is agreed that employees shall co-operate fully with the

development and implementation of SJM Electrical quality
management systems and procedures, and will continually
strive to improve the quality of the products and services
supplied by SJM Electrical. Employees are committed to
reduce rework and complete tasks the first time, and eliminate
the need to return to finish incomplete work.
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(12) Time Sheets and Day Labour Sheets
(a) It is agreed that employees will punctually and correctly

fill of time sheets for each pay period.
(b) It is agreed that where required by SJM Electrical,

operating procedures, e.g. service work and day works,
employees shall promptly and correctly fill out SJM Electrical
Day Labour Sheets.

(13) Co-operation Between Employees and Supervisors
(a) It is agreed that employees shall assist in the management

of efficiency and production of sites by advising the supervisory
staff at the earliest available opportunity if—

(i) it is anticipated that a material shortfall may occur,
and if a shortfall does occur;

(ii) faulty hand tools are on site;
(iii) production is likely to be delayed or is delayed by

other trades; and
(iv) work is not being carried out in accordance with

the specifications plans or with the SAA Wiring
Rules.

(b) Employees will take an active role to ensure that sufficient
quantities and correct types of material are available at the job
site to maximise time at the workface.

(c) Employees will take an active tole in care and
maintenance of the workplace to eliminate safety hazards.

(14) Use of Expertise and Duties
(a) It is agreed that employees who have undertaken the

appropriate training or obtained the appropriate license to
operate plant and equipment, such as cherry pickers, boom
lifts and hiab trucks, will exercise these skills or use such
licenses when required to by SJM Electrical.

(b) Employees’ duties shall include any work for which the
employee has requisite qualifications required in connection
with the Electrical Contracting Industry.

(15) Payment of Wages
Wages being paid by Electronic Funds Transfer (EFT) is

encouraged.
(16) Rest Period
(a) A rest period of 10 minutes shall be allowed in accordance

with the following—
(i) Subject to the provisions of this paragraph, a rest

period of 10 minutes from the time of ceasing to the
time of resumption of work shall be allowed each
morning.

(ii) The rest period shall be counted as time off duty
without deduction of pay and shall be arranged at a
time and in a manner to suite the convenience of the
employer.

(iii) Refreshments may be taken by employees during the
rest period but the period of 10 minutes shall not be
exceeded under any circumstances.

(iv) An employer who satisfied the Commission that any
employee has breached any condition expressed or
implied in this paragraph may be exempted from li-
ability to allow the rest period.

(b) This arrangement may be altered to suite the convenience
of SJM Electrical.

(17) Unauthorised Absences
(a) SJM Electrical shall—

(i) arrange an employee’s ordinary hours of work which
shall average 38 hours per week; and

(ii) select the method of implementation of the 38 hour
week.

(b) An employee shall present himself or herself for duty
and remain on duty during the ordinary hours of work.

(c) SJM Electrical shall be under no obligation to pay for
any hours not worked during those ordinary hours unless it is
an authorised absence in accordance with—

(i) award provisions; or
(ii) an instruction from SJM Electrical that the employee

may leave site without loss of pay.

(18) Safety Disputes

(a) Where a SJM Electrical employee is affected by a safety
dispute an employee shall comply with SJM Electrical
instructions to either—

(i) continue work when the area in which the employee
is working is not affected by the condition giving
rise to the dispute; or

(ii) accept a transfer to work in an area of the site not
affected by the condition giving rise to the dispute;
or

(iii) accept a transfer from one site to another site; or

(iv) leave the site without loss of pay.

(b) An employee who does not comply with SJM Electrical
instructions shall forfeit wages for time not worked.

(19) Inclement Weather (Wet or Hot)

(a) Where a SJM Electrical employee is affected by inclement
weather, an employee shall comply with SJM Electrical’s
instructions to either—

(i) continue work when the area in which the employee
is working is not affected by the inclement weather;
or

(ii) accept a transfer to work in an area of the site not
affected by the inclement weather; or

(iii) accept a transfer from one site to another site not
affected by the inclement weather; or

(iv) leave the site without loss of pay.

(b) Where SJM Electrical requires an employee to traverse
open ground, SJM Electrical will provide the employee with
protective clothing. Such clothing will remain the property of
SJM Electrical and shall be returned to SJM Electrical.
Employees shall take reasonable care of the clothing and pay
the cost of its replacement if lost or damaged due to an
employee’s negligence.

(c) An employee shall not be affected by inclement weather
unless by virtue of the weather conditions it is not reasonable
and it is not safe for work to continue.

(d) An employee who does not comply with SJM Electrical
instructions shall forfeit wages for time not worked.

(20) All Other Questions Difficulties or Disputes

In conjunction with Clause 9.—Dispute Procedure, of this
Agreement the following shall apply—

(a) Where a SJM Electrical employee is affected by any
other dispute, an employee shall comply with SJM
Electrical’s instructions to either—

(i) continue to work when the area in which the
employee is working is not affected by the
condition, situation or grievance giving rise
to the dispute; or

(ii) accept a transfer to work in an area of the site
not affected by the condition, situation or griev-
ance giving rise to the dispute; or

(iii) accept transfer from one site to another site;
or

(iv) leave the site without loss of pay.

(b) An employee who does not comply with SJM Elec-
trical’s instructions shall forfeit wages for time not
worked.

(21) Movement of Material

It is agreed that employees will, where reasonably safe to do
so and in accordance with Worksafe WA requirements, load
and unload material, plant and equipment from delivery
vehicles and move such materials, plant and equipment as
required without impediment.

(22) New Technology

It is agreed that employees will fully utilise all new
technological advances implemented by including, but not
limited to, technological advances in relation to materials,
methods, plant and equipment.
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(23) Work on Ladders
It is agreed that employees will work on ladders where they

are required to do so and such work complies with the
Occupational Safety and Health Act.

(24) Client Satisfaction
(a) The employees will take an active role in ensuring client

satisfaction and acknowledge that client relationships is
important to the growth of and its ability to offer continuing
employment to its employees.

(b) All employees agree to treat customers with courtesy
and respect and to consider the customers interests in their
actions.

(c) SJM Electrical and its employees recognise that a
commitment to complete the project work on time and on
budget is essential to the ongoing viability of the company
and the prospects of long term employment of employees.

13.—MONITORING OF AGREEMENT
The parties to this Agreement shall continually monitor the

development of the Agreement and shall review the effect of
this Agreement three months prior to its expiration.

If it is felt by the employees that the interpretation of this
agreement places them at a disadvantage then the parties shall
reconvene to resolve the issue.

14.—WAGES
The following wage rates shall apply only upon registration

of this Agreement by the Western Australian Industrial
Relations Commission in the first full pay period to commence
on or after 1st July 1994, subject to the successful
implementation of the principles contained within this
document.
Classification Beginning Beginning Beginning Beginning

of 1st full of 1st full of 1st full of 1st full
pay period pay period pay period pay period

to to to to
commence commence commence commence
on or after on or after on or after on or after

1/1/96 1/7/96 1/1/97 1/7/97
$ $ $ $

Electronics Tradesperson 636.71 660.59 685.36 711.06
Electrician Special Class 570.06 591.44 613.62 636.63
Instrument Fitter/Electrician

Grade 2 578.84 600.55 623.07 646.43
Electrical Installer 542.43 562.77 583.87 605.77
Electrical Fitter 542.43 562.77 583.87 605.77
Instrument Fitter/Electrical

Grade 1 562.51 583.61 605.49 628.20
Linesperson Grade 1 532.43 562.77 583.87 605.77
Cable Jointer 542.43 562.77 583.87 605.77
Linesperson Grade 2 521.88 541.45 561.76 582.82
Electrical Assistant 459.59 476.83 494.71 513.26

15.—SIGNATORIES
IN WITNESS whereof the parties have signed this

Agreement.
For and on behalf of Stephens, Jones Nominees
(A.C.N. 008 967 299) T/as SJM Electrical
J.K. Stephens
Director
P. Stephens
Director/Secretary

Common Seal
Affix Company Seal

For and on behalf of Communications, Electrical, Elec-
tronic Energy, Information, Postal, Plumbing and allied
workers Union of Australia, Electrical and Engineering
Division, Western Australian Branch
P. Carter
Signed
Les McLaughlan
Witnessed

Common Seal
Affix Union Seal

ST ANDREW’S GREEK ORTHODOX GRAMMAR
SCHOOL (ENTERPRISE BARGAINING)

AGREEMENT 1996
No. AG 56 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers; The

Australian Liquor, Hospitality and Miscellaneous Workers
Union, Miscellaneous Workers Division, Western Australian

Branch

and

St Andrew’s Greek Orthodox Grammar School.

No. AG 56 of 1997.

St Andrew’s Greek Orthodox Grammar School (Enterprise
Bargaining) Agreement 1996.

COMMISSIONER A.R. BEECH.

15 April 1997.
Order.

HAVING heard Ms T. Howe and Mr N. Whitehead on behalf
of the Applicants, and by consent, the Commission, pursuant
to the powers conferred on it under the Industrial Relations
Act, 1979, hereby orders:

THAT the St Andrew’s Greek Orthodox Grammar
School (Enterprise Bargaining) Agreement 1996 filed in
the Commission on the 14th day of February 1997 and as
subsequently amended by the parties be registered effec-
tive from the 2nd day of April 1997.

(Sgd.) A. R. BEECH,    
[L.S.] Commissioner.

———

Schedule.

1.—TITLE
This Agreement shall be known as the St. Andrew’s Greek

Orthodox Grammar School (Enterprise Bargaining) Agreement
1996 and replaces the St. Andrew’s Greek Orthodox Grammar
School (Enterprise Bargaining) Agreement 1995.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties to the Agreement
4. Relationship to Parent Award
5. Scope of Agreement
6. Date and Duration of Agreement
7. Single Bargaining Unit
8. Objectives
9. Salary Rates

10. General Conditions
11. Extra Curricular Activities
12. Agreed Efficiency Improvements
13. Matters for Ongoing Discussion
14. Dispute Resolution Procedure
15. No Further Claims
16. No Precedent
17. Signatories

3.—PARTIES TO THE AGREEMENT
This agreement is made between St. Andrew’s Greek

Orthodox Grammar School (the School) and the Independent
Schools Salaried Officers’ Association of Western Australia,
Industrial Union of Workers (the ISSOA), and The Australian
Liquor, Hospitality and Miscellaneous Workers Union
(LHMU), registered organisations of employees.

4.—RELATIONSHIP TO PARENT AWARD
This Agreement shall be read and interpreted in conjunction

with the Independent Schools’ Teachers’ Award 1976, the
Independent Schools Administrative and Technical Officers
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Award 1993, and the Teachers’ Aides’ (Independent Schools)
Award 1988, (the awards).

Where there is any inconsistency between this agreement
and the relevant award, this Agreement will prevail to the extent
of the inconsistency.

5.—SCOPE OF AGREEMENT
This agreement shall apply to all staff who are employed by

St Andrew’s Greek Orthodox Grammar School under the terms
of the relevant awards.

The number of employees covered by this agreement is
15.

6.—DATE AND DURATION OF AGREEMENT
This Agreement shall come into effect on 2 April 1997 and

shall apply until 30 April 1997.

7.—SINGLE BARGAINING UNIT
The parties to this agreement have formed a single bargaining

unit.
The single bargaining unit has conducted negotiations with

the School and reached full agreement.

8.—OBJECTIVES
The nature and purposes of this agreement are to—

(1) Consolidate and further develop initiatives arising
out of the award restructuring process.

(2) Accept a mutual responsibility to maintain a work-
ing environment which will ensure that the School
and its staff become genuine participants and con-
tributors to the School’s aims, objectives and
philosophy.

(3) Safeguard and improve the quality of teaching and
learning by emphasising the upgrading of profes-
sional skills and knowledge. The School and the staff
acknowledge that this upgrading of skills and expe-
rience can best occur when both the School and staff
share responsibility for professional development by
undertaking both in-service and external courses and
training partly during school time and partly during
the staff’s own time.

9—SALARY RATES
(1) (a) Teachers—

The salary rates in the relevant award and the St
Andrews Greek Orthodox Grammar School (Enter-
prise Bargaining) Agreement 1995 shall be replaced
by salary schedules as per Appendix I.

(b) Administrative and Technical Officers—
The salary rates in the relevant award shall be re-
placed by salary schedules as per Appendix II.

(c) Teachers’ Aides—
The salary rates in the relevant award shall be re-
placed by salary schedules as per Appendix III.

(2) In the event of any safety net adjustments being applied
to the award such adjustments shall be absorbed in the above
increases.

10.—GENERAL CONDITIONS
The School shall make provisions for the following—

(1) A 10 per cent discount on School fees for any stu-
dent whose parent is employed by the School.

(2) Staff agree that there will be no teacher aide in the
Junior Primary classes for the life of this agreement,
providing class numbers remain relatively un-
changed.

(3) Staff agree that in years 4-7 there will be no relief
teacher employed for single day absences across this
group for the life of this agreement providing class
numbers remain relatively unchanged.

11.—EXTRA CURRICULAR ACTIVITIES
(1) The parties recognise the involvement of the School in

the Greek Community.

(2) The parties recognise that the following principles apply
in addressing the fair and reasonable participation of staff in
activities undertaken outside regular classroom contact.

(a) The efforts of staff who contribute significantly to
the life and values of the School should be recog-
nised.

(b) There will be collaborative planning between the
Principal of the School and staff in the allocation of
staff to all activities conducted by the School.

(c) The competence, skills and qualifications of staff,
including those employed part-time, will be consid-
ered in the planning and allocation of activities
conducted by the School.

(d) Allocation of duties to individual staff members will
show due consideration for the staff member’s pro-
fessional development and other commitments and
responsibilities.

(3) There will be Staff representation at—
P & F Festival
High School Development Committee
School Development Plans

(4) Staff will participate in Church services on the following
dates each year—

25 March—National Day
21 March—St Konstantine & Helene
15 August—Dormition of Our Lady
28 October—“OXI” Day
Where these church services fall on non-school days, staff
will be represented at these events.

12.—AGREED EFFICIENCY IMPROVEMENTS
The following subclauses apply only to teachers.
(1) Payment for Relief Teachers
Notwithstanding the provisions of subclause (5) of Clause

11.—Salaries of the award, relief teachers, employed for
five days or less, may be engaged and paid by the day or
half day. A half day is determined as the hours usually
worked in the school prior to or immediately following the
lunch break.

(2) First Teaching Appointment
A teacher appointed to his or her first teaching position who,

at the end of the initial twelve months, is deemed by the School
not to have developed adequate teaching skills, may be
appointed as a temporary teacher and subject to subclause (2)
of Clause 2.—Induction of Appendix 1 of the Award.

(3) Long Service Leave
A teacher who on or from January 1995 has eight (8) years

of continuous service and has accrued a minimum entitlement
of ten weeks long service leave shall be entitled to take such
leave. The period taken will correspond with a School term.

13.—MATTERS FOR ONGOING DISCUSSION
(1) The Board gives an undertaking that the matter of payment

of HECS fees for staff undertaking relevant studies shall be
discussed as part of the next Agreement in 1997.

(2) Negotiations for a further increase of 8% from 1 January
1997 to effectively maintain the current level above the
Education Department salaries shall commence in October in
1996 and shall include the understanding that there will be no
further trade-offs in relation to this increase.

14—DISPUTE RESOLUTION PROCEDURE
A dispute is defined as any question, dispute or difficulty

arising out of this Agreement.
The parties to the dispute shall attempt to resolve the

grievance in a timely manner and with due regard to the rights
of the parties, using the following procedure—

(1) The staff member shall raise the issue with the Prin-
cipal who will attempt to resolve the matter
expeditiously.

(2) If the issue cannot be resolved satisfactorily the Prin-
cipal will convene a meeting of the parties (and their
representatives if desired by the parties) to discuss
and resolve the grievance.

(3) Should this determination not resolve the matter, ei-
ther of the parties may refer the grievance to the
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Western Australian Industrial Relations Commission
or the Industrial Relations Court of Australia.

15—NO FURTHER CLAIMS
It is a condition of this agreement that the parties will not

seek any further claims, with respect to salaries or conditions
within the period of this agreement unless they are consistent
with the State Wage Case Principles.

16.—NO PRECEDENT
It is a condition of this agreement that the parties will not

seek to use the terms contained herein as a precedent for other
enterprise agreements, whether they involve the School or not.

17.—SIGNATORIES
Roy Browning
(Name of signatory in block letters)
St Andrew’s Greek Orthodox Grammar School
 T.I. Howe
(Name of signatory in block letters)
Independent Schools Salaried Officers’
Association of Western Australia, Industrial
Union of Workers.
Helen Creed
(Name of signatory in block letters)
The Australian Liquor, Hospitality and Miscellaneous
Workers Union

APPENDIX I

TEACHERS
1-JAN-96 1-JUL-96

STEP $ PER ANNUM $ PER ANNUM
1 24,068 24,550
2 25,531 26,041
3 26,992 27,532
4 28,680 29,254
5 30,255 30,860
6 31,604 32,236
7 32,954 33,613
8 34,640 35,333
9 36,496 37,226
10 38,015 38,775
11 39,364 40,151
12 41,051 41,872
13 42,739 43,593

APPENDIX II

ADMINISTRATIVE AND TECHNICAL OFFICERS
AWARD 1993

LEVEL 1-JAN-96 1-JUL-96
SALARY $ PER ANNUM $ PER ANNUM
LEVEL 1 19,787 20,183

20,049 20,450
20,310 20,716
20,572 20,983
20,833 21,250
21,095 21,517

LEVEL 2 21,879 22,317
22,402 22,850
22,925 23,384
23,448 23,917
23,971 24,451
24,494 24,984

LEVEL 3 25,540 26,051
26,168 26,691
26,795 27,331
27,423 27,971
28,051 28,612
28,678 29,252

LEVEL 4 27,109 27,651
28,155 28,718
29,201 29,785
30,247 30,852
31,293 31,919
32,339 32,986

APPENDIX III

TEACHERS’ AIDES
1-JAN-96 1-JUL-96

STEP $ PER ANNUM $ PER ANNUM
1 10.51 10.72
2 10.70 10.92
3 10.91 11.13
4 11.16 11.39
5 11.47 11.70
6 11.86 12.09
7 12.18 12.42
8 11.93 12.17
9 12.25 12.50
10 12.58 12.83
11 12.89 13.15
12 13.09 13.35
13 13.24 13.50

ST ANDREW’S GREEK ORTHODOX GRAMMAR
SCHOOL (ENTERPRISE BARGAINING)

AGREEMENT 1997
No. AG 86 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers; The

Australian Liquor, Hospitality and Miscellaneous Workers
Union, Miscellaneous Workers Division, Western Australian

Branch

and

St. Andrew’s Greek Orthodox Grammar School.

No. AG 86 of 1997.

St Andrew’s Greek Orthodox Grammar School (Enterprise
Bargaining) Agreement 1997.

30 April 1997.
Order.

HAVING heard Ms T. Howe on behalf of the Applicants, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

THAT the St Andrew’s Greek Orthodox Grammar
School (Enterprise Bargaining) Agreement 1997 filed in
the Commission on the 27th day of March 1997 be regis-
tered effective on and from the 29th day of April 1997.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the St. Andrew’s Greek

Orthodox Grammar School (Enterprise Bargaining) Agreement
1997 and replaces the St. Andrew’s Greek Orthodox Grammar
School (Enterprise Bargaining) Agreement 1996.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties to the Agreement
4. Relationship to Parent Award
5. Scope of Agreement
6. Date and Duration of Agreement
7. Single Bargaining Unit
8. Objectives
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9. Salary Rates
10. General Conditions
11. Extra Curricular Activities
12. Agreed Efficiency Improvements
13. Matters for Ongoing Discussion
14. Dispute Resolution Procedure
15. No Further Claims
16. No Precedent
17. No Reduction
18. Signatories

Appendix I
Appendix II
Appendix III

3.—PARTIES TO THE AGREEMENT
This agreement is made between St. Andrew’s Greek

Orthodox Grammar School (the School) and the Independent
Schools Salaried Officers’ Association of Western Australia,
Industrial Union of Workers (the ISSOA), and The Australian
Liquor, Hospitality and Miscellaneous Workers Union,
Miscellaneous Workers Division, Western Australian Branch
(LHMU), registered organisations of employees.

4.—RELATIONSHIP TO PARENT AWARD
This Agreement shall be read and interpreted in conjunction

with the Independent Schools’ Teachers’ Award 1976, the
Independent Schools Administrative and Technical Officers
Award 1993, and the Teachers’ Aides’ (Independent Schools)
Award 1988, (the awards).

Where there is any inconsistency between this agreement
and the relevant award, this Agreement will prevail to the extent
of the inconsistency.

5.—SCOPE OF AGREEMENT
(1) This agreement shall apply to all staff who are employed

by St Andrew’s Greek Orthodox Grammar School under the
terms of the relevant awards.

(2) The number of employees covered by this agreement is 15.
6.—DATE AND DURATION OF AGREEMENT

This Agreement shall come into effect on and from 29 April
1997 and shall apply until 31 December, 1997.

7.—SINGLE BARGAINING UNIT
The parties to this agreement have formed a single bargaining

unit.
The single bargaining unit has conducted negotiations with

the School and reached full agreement.
8.—OBJECTIVES

The nature and purposes of this agreement are to—
(1) Consolidate and further develop initiatives arising

out of the award restructuring process.
(2) Accept a mutual responsibility to maintain a work-

ing environment which will ensure that the School
and its staff become genuine participants and con-
tributors to the School’s aims, objectives and
philosophy.

(3) Safeguard and improve the quality of teaching and
learning by emphasising the upgrading of profes-
sional skills and knowledge. The School and the staff
acknowledge that this upgrading of skills and expe-
rience can best occur when both the School and staff
share responsibility for professional development by
undertaking both in-service and external courses and
training partly during school time and partly during
the staff’s own time.

9—SALARY RATES
(1) (a) Teachers—

The salary rates in the relevant award and the St
Andrews Greek Orthodox Grammar School (Enter-
prise Bargaining) Agreement 1996 shall be replaced
by salary schedules as per Appendix I.

(b) Administrative and Technical Officers:
The salary rates in the relevant award shall be re-
placed by salary schedules as per Appendix II.

(c) Teachers’ Aides:
The salary rates in the relevant award shall be re-
placed by salary schedules as per Appendix III.

(2) In the event of any safety net adjustments being applied
to the awards such adjustments shall be absorbed in the above
increases.

10.—GENERAL CONDITIONS
The School shall make provisions for the following—

(1) A 10 per cent discount on School fees for any stu-
dent whose parent is employed by the School.

(2) Teacher aides will be provided in the Pre Primary
and Junior Primary classes. The time provision for
teachers aides will be by mutual agreement between
the teacher concerned and the Principal.

(3) There will be relief teachers employed for all teacher
absences except in extra ordinary circumstances.

11.—EXTRA CURRICULAR ACTIVITIES
(1) The parties recognise the involvement of the School in

the Greek Community.
(2) The parties recognise that the following principles

apply in addressing the fair and reasonable participation of
staff in activities undertaken outside regular classroom
contact.

(a) The efforts of staff who contribute significantly to
the life and values of the School should be recog-
nised.

(b) There will be collaborative planning between the
Principal of the School and staff in the allocation of
staff to all activities conducted by the School.

(c) The competence, skills and qualifications of staff,
including those employed part-time, will be consid-
ered in the planning and allocation of activities
conducted by the School.

(d) Allocation of duties to individual staff members will
show due consideration for the staff member’s pro-
fessional development and other commitments and
responsibilities.

(3) There will be Staff representation at—
P & F Festival
High School Development Committee
School Development Plans

(4) Staff will participate in Church services on the following
dates each year—

25 March—National Day
21 March—St Konstantine & Helene
15 August—Dormition of Our Lady
28 October—“OXI” Day

Where these church services fall on non-school days, staff
will be represented at these events.

12.—AGREED EFFICIENCY IMPROVEMENTS
(1) The following subclauses apply only to teachers—

(a) Payment for Relief Teachers
Notwithstanding the provisions of subclause (5) of
Clause 11.—Salaries of the award, relief teachers,
employed for five days or less, may be engaged and
paid by the day or half day. A half day is determined
as the hours usually worked in the school prior to or
immediately following the lunch break.

(b) First Teaching Appointment
A teacher appointed to his or her first teaching posi-
tion who, at the end of the initial twelve months, is
deemed by the School not to have developed adequate
teaching skills, may be appointed as a temporary
teacher and subject to subclause (2) of Clause 2.—
Induction of Appendix 1 of the award.

(c) Long Service Leave
A teacher who on or from January 1995 has eight (8)
years of continuous service and has accrued a mini-
mum entitlement of ten weeks long service leave shall
be entitled to take such leave. The period taken will
correspond with a School term.

(2) Teachers’ Aides’ Long Service Leave
(a) As from 1 January 1997 a Teachers’ Aide’s entitle-

ments to paid long service leave will accrue at the
rate of 1 week per year of service.
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(b) An Aide shall be entitled to paid long service leave
on the accrual of 10 weeks of such leave.

(c) Pro-rata long service leave shall be paid after 7 years,
on termination of service.

13.—MATTERS FOR ONGOING DISCUSSION
The Board gives an undertaking that the matter of payment

of HECS fees for staff undertaking relevant studies shall be
discussed as part of the next Agreement.

14—DISPUTE RESOLUTION PROCEDURE
A dispute is defined as any question, dispute or difficulty

arising out of this Agreement.
The parties to the dispute shall attempt to resolve the

grievance in a timely manner and with due regard to the rights
of the parties, using the following procedure—

(1) The staff member shall raise the issue with the Prin-
cipal who will attempt to resolve the matter
expeditiously.

(2) If the issue cannot be resolved satisfactorily the Prin-
cipal will convene a meeting of the parties (and their
representatives if desired by the parties) to discuss
and resolve the grievance.

(3) Should this determination not resolve the matter, ei-
ther of the parties may refer the grievance to the
Western Australian Industrial Relations Commission
or the Industrial Relations Court of Australia.

15—NO FURTHER CLAIMS
It is a condition of this agreement that the parties will not

seek any further claims, with respect to salaries or conditions
within the period of this agreement unless they are consistent
with the State Wage Case Principles.

16.—NO PRECEDENT
It is a condition of this agreement that the parties will not

seek to use the terms contained herein as a precedent for other
enterprise agreements, whether they involve the School or
not.

17.—NO REDUCTION
Nothing contained herein shall entitle the school to reduce

the salary or conditions of an employee which prevailed prior
to entering into this agreement, except where provided by this
agreement.

18.—SIGNATORIES
Atha Limnios
(Name of signatory in block letters)
St Andrew’s Greek Orthodox Grammar School

 T.I. Howe
(Name of signatory in block letters)
Independent Schools Salaried Officers’
Association of Western Australia, Industrial
Union of Workers.

 Helen Creed
(Name of signatory in block letters)
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division,
Western Australian Branch

APPENDIX I

INDEPENDENT SCHOOLS’ TEACHERS’ AWARD 1976
1 January 96 1 July 96 1 January 97

STEP $ per annum $ per annum $ per annum
1 24,068 24,550 26,514
2 25,531 26,041 28,124
3 26,992 27,532 29,734
4 28,680 29,254 31,594
5 30,255 30,860 33,328
6 31,604 32,236 34,814
7 32,954 33,613 36,302
8 34,640 35,333 38,159
9 36,496 37,226 40,204
10 38,015 38,775 41,877
11 39,364 40,151 43,363
12 41,051 41,872 45,221
13 42,739 43,593 47,080

APPENDIX II

ADMINISTRATIVE AND TECHNICAL OFFICERS
AWARD 1993

Level 1 January 96 1 July 96 1 January 97
Salary $ per annum $ per annum $ per annum
LEVEL 1 19,787 20,183 21,797

20,049 20,450 22,086
20,310 20,716 22,373
20,572 20,983 22,661
20,833 21,250 22,950
21,095 21,517 23,238

LEVEL 2 21,879 22,317 24,102
22,402 22,850 24,678
22,925 23,384 25,254
23,448 23,917 25,830
23,971 24,451 26,407
24,494 24,984 26,982

LEVEL 3 25,540 26,051 28,135
26,168 26,691 28,826
26,795 27,331 29,517
27,423 27,971 30,208
28,051 28,612 30,900
28,678 29,252 31,592

LEVEL 4 27,109 27,651 29,863
28,155 28,718 31,015
29,201 29,785 32,167
30,247 30,852 33,320
31,293 31,919 34,472
32,339 32,986 35,624

APPENDIX III

TEACHERS’ AIDES’ (INDEPENDENT SCHOOLS)
AWARD 1988

1 January 96 1 July 96 1 January 97
STEP $ per annum $ per annum $ per annum
1 10.51 10.72 11.58
2 10.70 10.92 11.79
3 10.91 11.13 12.02
4 11.16 11.39 12.30
5 11.47 11.70 12.63
6 11.86 12.09 13.05
7 12.18 12.42 13.41
8 11.93 12.17 13.14
9 12.25 12.50 13.50
10 12.58 12.83 13.85
11 12.89 13.15 14.20
12 13.09 13.35 14.41
13 13.24 13.50 14.58

ST JOHN OF GOD HOSPITAL SUBIACO (HSOA—
PHARMACY) AGREEMENT 1996

No. AG 71 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

St John of God Hospital Subiaco Inc

and

Hospital Salaried Officers Association of Western Australia
(Union of Workers).

No. AG 71 of 1997.

21 April 1997.
Order.

REGISTRATION OF AN INDUSTRIAL AGREEMENT
NO. AG 71 OF 1997

HAVING heard Mr I. Oakley on behalf of the first named
party and Ms C. Thomas on behalf of the second named party;
and

WHEREAS an agreement has been presented to the
Commission for registration as an Industrial Agreement; and
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WHEREAS the Commission is satisfied that the
aforementioned agreement complies with s.41A, s.49A and
s.49B of the Industrial Relations Act, 1979;

NOW THEREFORE the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
by consent hereby orders:

THAT the agreement titled the St John of God Hospital
Subiaco (HSOA—Pharmacy) Agreement 1996, filed in
the Commission on 12 March 1997 signed by me for iden-
tification, be and is hereby registered as an Industrial
Agreement.

(Sgd.) C. B. PARKS,
[L.S.] Commissioner.

AGREEMENT

ST JOHN OF GOD HOSPITAL SUBIACO (HSOA—
PHARMACY) AGREEMENT 1996

1.—TITLE
This Agreement shall be referred to as the St John of God

Hospital Subiaco (HSOA—Pharmacy) Agreement 1996.

2.—ARRANGEMENT
1. Title
2. Arrangement

2A. Introduction
3. Parties to the Agreement
4. Area and Scope
5. Effect of Agreement
6. Term
7. Replacement
8. Definitions
9. Salaries

10. Overtime
11. Flexible Working Hours
12. Family Leave
13. Allowances
14. Dispute Settlement
15. Introduction of Change
16. No Extra Claims
17. Number of Employees

Signatories to Agreement
Schedule A.—Minimum Salaries.

2A.—INTRODUCTION
St John of God Hospital Subiaco Inc. is committed to the

dignity and worth of each person. We believe that work is a
major forum in which we express and develop our dignity and
grow towards fullness in human living.

We believe that conditions of work must be such that each
person has the freedom and resources needed for growth and
development towards wholeness.

St John of God Hospital Subiaco Inc. is committed to the
development and maintenance of an organisational culture that
is person focused, committed to the Christian ministry of
healing, and to the processes of Quality Caring.

St John of God Hospital Subiaco Inc. has an organisational
culture that promotes, encourages and facilitates individual
and organisational growth and development towards quality
service provision. It allows for flexibility and mutuality in the
arrangements of working conditions.

It is a culture that leads to greater job satisfaction and ever
improving quality of patient care and services.

St John of God Hospital Subiaco Inc. will arrange conditions
of employment, “Employment Relationships” in accordance
with the following “Principles for Employment Relationships.”

PRINCIPLES FOR EMPLOYMENT RELATIONSHIPS
 BASED ON FIDELITY TO OUR HERITAGE

AUGUST 1993
1. Positive employment relationships are essential for the

successful provision of Health Care. Recognition of the rights
and duties of the hospital and each Caregiver are required for
fairness and mutual accountability. [Justice]*

2. The work of all Caregivers is valued equally in the Mission
and operation of the System. (This includes the work of those

who provide direct patient care and those whose work enables
these hands-on Caregivers to function effectively.) [Respect]*

3. Behaviours in the workplace must demonstrate respect
for the basic orientation of the Mission, Philosophy and Cultural
Values of the Hospital. [Respect]*

4. In decisions related to clinical provision of health care,
the expert knowledge and experienced judgements of health
care professionals are acknowledged in their individual areas
of competency as we work in collaboration with each other.
[Respect, Justice, Excellence]*

5. The hospital recognises the different cultures and faith
traditions of our Caregivers. It respects and values these
differences and strives to learn from the richness of this
diversity. [Hospitality, Respect]*

6. Opportunities for employment, career development and
other pathways to growth are open to all people competent for
the positions available throughout the hospital. [Hospitality,
Compassion, Respect, Justice and Excellence]*

7. The hospital recognises the right of Caregivers to form
associations to work for a better society. This does not exclude
the Caregiver’s right to choose individual negotiations when
appropriate. [Respect, Justice]*

8. Decision making, planning and policy formation related
to the work of Caregivers will be participative processes
involving relevant stake-holders. Due processes are established
to attend to grievances, injuries and other concerns.
[Hospitality, Compassion, Respect, Justice and Excellence]*

9. Each Caregiver is expected to be committed to person
centred care, to continual improvement of the quality of
services and to the requirements of the hospital’s Mission,
Vision and Goals as described in their employment contracts.
[Hospitality, Compassion, Respect, Justice and Excellence]*

10. Each Caregiver will be involved in ongoing learning.
[Justice, Excellence]*

11. Caregivers are entitled to fair compensation for their work
and they will share in the benefits of their work. [Hospitality,
Justice, Excellence]*

12. Each Caregiver will contribute to quality patient care
and to the common good of all be just and honest performance
of the duties of their individual position. [Hospitality, Justice,
Excellence]*

(*The Core Cultural Value(s) most relevant to each principle
is noted in square brackets [ ].)

CAREGIVER EMPLOYMENT AGREEMENT
Involvement in this Agreement results in mutual commitment

to the following—
St John of God Hospital Subiaco Inc.:
1. The provision of fair employment conditions.
2. Maintenance of safe working environments.
3. Opportunities for growth and development for each

Caregiver.
4. Resources to facilitate optimum work processes and

quality of services.
5. Participation in continual improvement of all work

processes.
6. Provision of information and training to enable each

Caregiver to understand and fulfil his or her obliga-
tions under this Agreement and to apply safe work
practices.

7. Non requirement of Caregivers to perform duties
outside their competence.

8. Provision of a regular cycle of appraisal and review
of performance and developmental needs.

9. Involvement of Caregivers as participants in the gen-
eral functioning of the workplace.

Each Caregiver:
1. Provision of an honest day’s work in accordance with

the relevant Position Description.
2. Positive participation in the desired organisational

culture of the hospital.
3. Involvement in learning that will facilitate personal

and professional growth and development.
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4. Observance of appropriate safety and security regu-
lations.

5. Observance of the hospital’s policies and procedures.
6. Participation in a regular cycle of appraisal and re-

view of performance and developmental needs.

3.—PARTIES TO THE AGREEMENT
The parties to this Agreement shall be St John of God

Hospital Subiaco Inc. (“the Hospital”) and the Hospital
Salaried Officers Association of Western Australia (Union
of Workers).

4.—AREA AND SCOPE
This Agreement shall apply to all registered Pharmacists

employed as such by St John of God Hospital Subiaco Inc.,
but shall exclude a Pharmacist employed as a Head of
Department, and to the employer employing these
employees.

5.—EFFECT OF AGREEMENT
(1) This Agreement shall be read and interpreted in

conjunction with the
 (a) Hospital Salaried Officers (Private Hospitals) Award,

1980, hereinafter referred to as “the Award”, and
 (b) the Health Care Industry (Private) Superannuation

Award,
but where the terms of this Agreement are inconsistent with
the Award, the terms of this Agreement shall prevail.

6.—TERM
The term of the this Agreement shall be until the 1st March,

1998, from the beginning of the first pay period commencing
on or after the date of registration of this Agreement.

7.—REPLACEMENT
(1) Notwithstanding the provisions of Clause 6.—Term, this

Agreement shall continue to operate until it is replaced by a
new Agreement.

(2) If a new Agreement has not been negotiated within three
months after the expiry of the term of this Agreement, and
unless all parties agree to extend the negotiating period, the
parties agree to have any outstanding issues arbitrated by the
Western Australian Industrial Relations Commission or another
agreed third party.

(3) Provided that—
(a) the parties may at any time agree to vary or cancel

the Agreement in accordance with the provisions of
the Industrial Relations Act 1979.

(b) the parties shall review the Agreement should, as a
result of movements in award rates of pay, the total
wage prescribed by this agreement for any classifi-
cation fall below the relevant award safety net. Any
such review shall be conducted in accordance with
the State Wage Fixing Principles in operation at the
time.

8.—DEFINITIONS
(1) “Pharmacist” shall mean an employee who is registered

as such under the Pharmacy Act, 1964, and employed as such
by the employer.

9.—SALARIES
This clause replaces Schedule B.—Minimum Salaries of the

Award.
(1) The employer shall allocate a salary classification

level to each position in accordance with Schedule
A.- Minimum Salaries of this Agreement and Sched-
ule C.—Classification and Grading of Employees of
the Award.

(2) Subject to the provisions of Schedule A.—Minimum
Salaries, the minimum annual salaries for employ-
ees bound by this Agreement shall be as set out in
Schedule A and shall apply from 1 January 1996 until
the expiry of this Agreement.

(3) The salary increases agreed to herein absorb and in-
clude any award safety net adjustments applying on
or after 1st July, 1996 for the duration of this Agree-
ment.

10.—OVERTIME
This sub-clause shall replace sub-clause (2) of Clause 13.—

Overtime of the Award.
(1) All time worked at the direction of the employer on

a Saturday after 12.00 noon or a Sunday shall be
paid for at the rate of double time.

11.—FLEXIBLE WORKING HOURS
(1) General Principles

(a) Whilst flexitime has been designed primarily to en-
able Pharmacists to have a greater say in planning
their working hours, this must be achieved in such a
way that satisfactory performance of the Department
is maintained.

(b) The organisation of a flexitime schedule shall be the
responsibility of the Employees and will cover a pe-
riod of 10 working days. Flexitime requests must
allow for minimum Staffing and other requirements
with respect to opening times and lunch break cov-
erage.

(c) The Head of Department retains the right to deter-
mine arrangements to suit the operational needs of
the Department.

(2) Hours of Duty
(a) The ordinary hours of duty may be an average of 7

hours 36 minutes per day or as per contract which
may be worked with flexible commencement and
finishing times in accordance with the provisions of
this subclause, provided that the required hours of
duty for each two week settlement period shall be 76
hours for full time Employees or as per contract for
part time Employees.

(b) For the purpose of leave and public holidays, a day
shall be credited as 7 hours 36 minutes or as per con-
tract in the case of part time Employees.

(3) Flexitime Periods
(a) Subject to the operational requirements of the posi-

tion and the agreement of the Head of Department, a
Pharmacist is free to elect his/her hours of duty and
times of attendance within the following periods:

07.30 am - 09.30 am
12.00 pm - 02.00 pm
04.00 pm - 06.00 pm

(b) Core Periods
During the core times of 9.30 am to 12.00 pm
and 2.00 pm to 4.00 pm, all staff are required
to be on duty unless on approved leave.

(c) Lunch Break
An Employee shall be allowed to avail them-
selves of the meal break between 12.00 pm
and 2.00 pm provided that the meal break shall
not be less than 30 minutes duration and shall
not count as time worked. A lunch break must
be taken after a Pharmacist has worked con-
tinuously for five hours.

(4) Flexileave
(a) An Employee may be allowed a maximum of one

full day or 2 half days (mornings or afternoons) in
each settlement period equivalent to 2 core periods.

(b) Approval to take flexileave is subject to the Employee
having accrued sufficient credit hours to cover the
absence prior to taking the leave. In exceptional cir-
cumstances and with the approval of the Manager,
flexileave may be taken before accrual subjecto to
such conditions as the Manager may impose.

(c) The debit for a full day of flexileave shall be 7 hours
36 minutes or as per contract.

(d) Where a half a day flexileave precedes the day’s
work, such leave shall be deemed to have commenced
at the commencement of prescribed hours of duty.

(5) Settlement Period
(a) For recording time worked, there shall be a settle-

ment period which shall consist of two weeks.
(b) The settlement period shall commence at the begin-

ning of a pay period.
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(c) The required hours of duty for a settlement period
shall be 76 hours or as per contract.

(6) Credit Hours
(a) Credit hours in excess of the required 76 hours to a

maximum of 10 hours are permitted at the end of
each settlement period. Such credit hours shall be
carried forward to the next settlement period.

(b) Credit hours in excess of 10 hours at the end of a
settlement period shall be lost except at the discre-
tion of the Manager.

(7) Debit Hours
(a) Debit hours below the required 76 hours to a maxi-

mum of 10 hours are permitted at the end of the each
settlement period.

(b) Such debit hours shall be carried forward to the next
settlement period.

(c) For debit hours in excess of 10 hours, an Employee
shal be paid only for the hours worked.

(d) Employee having excessive debit hours may be re-
quired to work standard working hours in addition
to not being paid for the number of hours in excess
of the debit hours permitted at the end of each settle-
ment period.

(8) Maximum daily working hours
(a) A maximum of 9.5 ordinary hours may be worked in

any one day.
(9) Study Leave

(a) Where study leave has been approved by the Em-
ployer, credits will be given for education
commitments falling within the ordinary hours of
duty and for which “time off” is necessary to allow
for attendance at formal classes.

(10) Compassionate leave and sick leave
(a) Sick leave and compassionate leave will be recorded

in hours and minutes and the maximum credit for a
full days sick or compassionate leave, is 7 hours 36
minutes or as per contract.

(b) When an employee reports for duty and leaves dur-
ing the day, the employee will be credited for the
time worked and be credited with sick or compas-
sionate leave for the period up to the completion of
ordinary hours of duty.

(c) Where an employee takes sick or compassionate
leave and subsequently commences work on that
day, the employee shall in addition to the credit for
hours worked be credited with sick or compassion-
ate leave for the period from the commencement of
prescribed hours of duty up to the time of commenc-
ing duty.

(11) Public holidays and annual leave
(a) Each public holiday or day of annual leave shall be

credited as 7 hours 36 minutes or as per contract.
12.—FAMILY LEAVE

(1) An employee who is unable to attend or remain at work on
the grounds of the illness or injury of a family member residing
with the employee, is entitled to be paid at ordinary rates for the
period of the absence up to and including the number of hours
which the employee was rostered to work on that day.

(2) Where an employee is absent in accordance with sub-
clause (1), such absences shall be deducted from the employee’s
entitlement to sick leave, granted in accordance with Clause
17.—Sick Leave of the Award.

(3) Notwithstanding the provisions of Clause 17.—Sick
Leave of the Award, payment for sick leave taken on account
of the illness or injury of a family member residing with the
employee shall not exceed payment for 38 hours in any one
year of service.

(4) Where an employee claims payment for sick leave on
account of the illness or injury of a family member residing
with the employee, the employee shall be required to provide
medical certificates in accordance with sub-clause (4) of Clause
17.—Sick Leave of the Award.

13.—ALLOWANCES.
(1) Where an employee subject to this Agreement is paid an

allowance under the Award which is calculated as a percentage

of a salary rate prescribed by that Award, the allowance shall
for the life of this Agreement, be calculated using the salary
rates as prescribed at Schedule A of this Agreement.

14.—DISPUTE SETTLEMENT
(1) Subject to the provisions of the Industrial Relations Act,

1979 (as amended) any dispute or difficulty, including any
matter arising under this Agreement, or any matter raised by
the Union, the employer or the employees covered by this
Agreement, shall be settled in accordance with the procedures
set out herein—

(a) Step 1
As soon as practicable after the issue or claim has
arisen, it shall be considered jointly by the Depart-
ment Manager, the employee or employees concerned
and where the employee(s) so request(s), the
workplace representative.

(b) Step 2
If the dispute is not resolved the issue or claim shall
be considered jointly by the Division Manager, the
Department Manager, the employee or employees
concerned and where the employee(s) so request(s),
the workplace representative who shall attempt to
settle the dispute.

(c) Step 3
If the dispute is not resolved the issue or claim shall
be considered jointly by the Manager Employee Re-
lations, the Department Manager, the employee or
employees concerned and where the employee(s) so
request(s), an official of the union who shall attempt
to settle the dispute.

(d) Step 4
If the dispute is not resolved it may then be referred
to the Western Australian Industrial Relations Com-
mission for assistance in resolving the dispute.

(2) Throughout all steps of the procedure all relevant facts
shall be clearly identified and recorded.

(3) On each occasion sensible time limits shall be agreed
upon for the completion of each step of the procedure.

(4) Observance of these procedures shall in no way prejudice
the right of any party in dispute to refer the matter for resolution
in the Western Australian Industrial Relations Commission, at
any time.

15.—INTRODUCTION OF CHANGE
(1) Where an employer has made a definite decision to

introduce major changes that are likely to have significant
effects on employees, the employer shall notify employees who
may be affected, and their Union.

(2) As soon as practicable the employer shall enter into
discussions with employees on issues involved in the change.

(3) The employer shall discuss with the Union any matters
raised in relation to the changes.

16.—NO EXTRA CLAIMS
There shall be no extra salary claims for the life of this

Agreement, except where consistent with decisions of the
Western Australian Industrial Relations Commission that
reflect State Wage Decisions requiring general application.

17.—NUMBER OF EMPLOYEES
There are an estimated 10 employees covered by the

provisions of this Agreement as at the date of registration.
SIGNATORIES TO AGREEMENT

For and on behalf of
ST JOHN OF GOD HOSPITAL SUBIACO:
(signed by R. Baker)
Romy Baker
Chief Executive Officer
In the presence of:
(signed by D. Pantary)
Signed for and on behalf of
HOSPITAL SALARIED OFFICERS ASSOCIATION
OF WESTERN AUSTRALIA (UNION OF WORKERS):
(signed by D. Hill)
Dan Hill, Secretary.
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In the presence of: (common seal affixed)
(signed by Corinne Drew)
(signed by M. Hartland)
Mike Hartland, President.
In the presence of:
(signed by Corinne Drew)

SCHEDULE A
MINIMUM SALARIES

(1) The minimum rates of salaries to be paid to employees
covered by this award shall be set out hereunder.

(2) Salaries—Specified Callings and Other Professionals
Employeees who are employed in the calling of Pharmacist

shall be entitled to AnnualSalaries as follows—
Salary Salary Salary

P/Annum Increase Increase
Including Effective Effective

2nd ASNA from 1/1/96 from 1/7/96
P/Annum P/Annum

LEVEL
Level 5/10 27368 28736 30190

28810 30251 31781
30606 32136 33762
32482 34106 35832
35504 37279 39166
37523 39399 41393

Level 11/12 39495 41470 43568
40959 43007 45183
43039 45191 47478

Level 13/14 44152 46360 48705
45562 47840 50261
47023 49374 51872

Level 15 49158 51616 54228
50908 53453 56158

A 1 53556 56234 59079
2 55398 58168 61111
3 57415 60286 63336
4 60659 63692 66915
5 63250 66413 69773
6 65885 69179 72680
7 69498 72973 76665
8 71939 75536 79358
9 74723 78459 82429

(a) Subject to paragraph (c) of this subclause, on ap-
pointment or promotion to the Level 5/10 under this
clause—

(i) Employees, who have completed an approved
three academic year tertiary qualification, rel-
evant to their calling, shall commence at the
first year increment.

(ii) Employees, who have completed an approved
four academic year tertiary qualification, rel-
evant to their calling, shall commence at the
second year increment.

(iii) Employees, who have completed an approved
Masters or PhD Degree, relevant to their call-
ing, shall commence on the third year increment.

Provided that employees who attain a higher tertiary level
qualification after appointment shall not be entitled to any
advanced progression through the range.

(b) The employer and union shall be responsible for deter-
mining the relevant acceptable qualifications for
appointment for the callings covered by this Clause and
shall maintain a manual setting out such qualifications.

(c) The employer, in allocating levels pursuant to
subclause (2) of this clause may determine a com-
mencing salary above level 5/10 for a particular
calling/s.

(d) Annual increments shall be subject to the employ-
ee’s satisfactory performance over the preceding
twelve months.

(e) Any dispute in relation to the payment of an annual
increment shall be referred to the W.A. Industrial
Relations Commission for determination.

STRAMIT INDUSTRIES, MADDINGTON, WESTERN
AUSTRALIA ENTERPRISE BARGAINING

AGREEMENT 1996
No. AG 70 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Stramit Industries
and

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch.
No. AG 70 of 1997.

Stramit Industries, Maddington, Western Australia
Enterprise Bargaining Agreement 1996.

CHIEF COMMISSIONER W.S. COLEMAN.
8 April 1997.

Order.
HAVING heard Ms J. Dowling on behalf of Stramit Indus-
tries Western Australia and Ms C. Smith on behalf of the
Automotive, Food, Metals, Engineering, Printing and Kindred
Industries Union of Workers—Western Australian Branch, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

THAT the Stramit Industries, Maddington, Western Aus-
tralia Enterprise Bargaining Agreement 1996 which
replaces Industrial Agreement AG 33 of 1994, is regis-
tered on the 19th day of March 1997 to operate according
to its terms.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the Stramit Industries,

Maddington, Western Australia Enterprise Bargaining Agree-
ment 1996.

2.—ARRANGEMENT
This Agreement is arranged as follows:

SUBJECT MATTER CLAUSE NO.
Title 1
Arrangement 2
Application 3
Parties Bound 4
Date and Period of Operations 5
Relationship to Parent Award 6
Objectives of the Agreement 7
Service Standards 7.1
Competency of Personnel 7.2
Payment of Wages 7.3
Operator Based Maintenance 7.4
Safe Work Practices 7.5
Quality Accreditation 7.6
Customer Service Standards 7.7
Waste Minimisation 7.8
Key Indicators 8
Wages 9
Reclassification/Competency Standards 10
Journey Cover 11
No extra Claims 12
Avoidance of Industrial Disputes 13
Not to be used as a Precedent 14
Agreement Monitoring Procedure 15
Renewal of Agreement 16
Commitment 17
Signatories to this Agreement 18
Appendix

3.—APPLICATION
a. This Agreement shall apply at Stramit Industries, Malcolm

Road and Alloa Street, Maddington—to approximately 45
employees who are bound by the terms of the Metal Trades
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(General) Award 1966, No. 13 of 1965, in so far as those pro-
visions relate to the parties referred to in Clause 4—PARTIES
BOUND—of this Agreement.

4.—PARTIES BOUND
The parties to this Agreement are:

a. Stramit Industries, Maddington, Western Australia
(A division of Amtel Limited)

b. Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Aus-
tralia branch.

c. All employees whether members of the organisations
of employees name in this clause or not who are en-
gaged in any of the occupations, trades, industries or
callings specified in the Metal Trades (General)
Award 1966, No. 13 of 1965.

5.—DATE AND PERIOD OF OPERATION
This Agreement shall operate from the beginning of the first

pay period to commence on or after the 21st May, 1996, and
shall remain in force for a period of two years.

6.—RELATIONSHIP TO PARENT AWARD
This Agreement shall be read and interpreted generally in

conjunction with the Metal Trades (General) Award 1966, No.
13 of 1965, provided that where there is any inconsistency
between this Agreement and the above mentioned Awards, this
Agreement, shall take precedence to the extent of the incon-
sistency.

7.—OBJECTIVES OF THE AGREEMENT
The objectives of this Agreement are to achieve real and

positive gains in productivity, efficiency, flexibility and serv-
ice, as follows:

7.1 SERVICE STANDARDS
To extend our twenty four hour delivery cycle time beyond

our Monoclad and Corrugated products in particular rainwa-
ter goods to a wider range of customers and product lines.

Actions
a. Implement workload with regard for customer pri-

orities.
b. To ensure workload is completed on time for prior-

ity deliveries.
c. To inform the appropriate supervisor as soon as it

becomes apparent that production of an order may
be delayed.

d. Product quality standards to be closely monitored
and maintained in accordance with Australian Stand-
ard AS/NZS ISO 9002 : 1994.

e. Damage as a result of poor material handling, inad-
equate packaging, etc., to be closely monitored and
corrective action implemented to eliminate these
quality failure incidents.

7.2 FLEXIBILITY AND COMPETENCY OF PERSON-
NEL

Ensure the continuation of existing and future training plans
to achieve total flexibility and competency of personnel across
all areas of the operation.

Actions
a. Employees are required to fully participate in the

Company’s multi-skilling programme to develop a
more highly skilled and flexible workforce.

b. Provide employees with appropriate training to ac-
quire additional skills.

c. Experienced employees are required to co-operate
and assist with the training of other operators who
are developing their skills.

d. Employees and other authorised persons operating
overhead cranes and forklift trucks are required to
achieve the Company’s Certificate of Competency
before using this equipment. See Appendices a and
b.

e. In carrying out duties, employees will take all nec-
essary steps to ensure that the quality, accuracy and
completion of any job or task are maintained to the
required standards.

7.3 PAYMENT OF WAGES
Wages are to be paid by Electronic Fund Transfer (EFT) for

all employees engaged by Stramit Industries.
7.4 OPERATOR BASED MAINTENANCE
Actions

a. Operators are required to carry out the daily mainte-
nance schedule as specified in the Quality Assurance
Operating Manuals.

b. Where necessary the Company will provide appro-
priate training for this work to be carried out.

c. Operators are required to report equipment malfunc-
tions to their supervisor as soon as possible.

7.5 SAFE WORK PRACTICES
To minimise lost time accidents and injuries through adher-

ence and review of safe working practices, procedures and
programmes.

Actions
a. The parties are committed to the elimination of all

incidents which could result in personal injury, oc-
cupational illness or damage to Company property
and the environment of injury or damage to a cus-
tomer or supplier.

b. All employees have an obligation as defined under
the Western Australia Occupational Safety and Health
Act 1984 (Occupational Safety and Health Regula-
tions 1st July, 1996) to participate in the maintenance
of a safe working environment.

c. The Company operates a Safety Committee with an
elected representative from each of the main work
areas.

d. Delegate so elected must regularly attend Safety
Committee Meetings. If absence is unavoidable then
the Company’s Safety Officer must be informed and
a deputy provided.

e. It is strictly against the rules and a dismissible of-
fence of this workplace to interfere with, or make
inoperative, any safety equipment or guards.

f. All work-related injuries must be reported to the ap-
propriate supervisor/manager and noted by the same.
Failure to report accidents may jeopardise payment
of workers compensation should this subsequently
be claimed.

g. Any damage to plant or equipment should be reported
to the appropriate supervisor/manager as soon as pos-
sible.

7.6 QUALITY ACCREDITATION
The commitment and active participation of all employees

in quality assurance procedures and methods required to main-
tain AS/NZS ISO 9002: 1994 accreditation.

7.7 CUSTOMER SERVICE STANDARDS
The Company has a commitment from all its employees to

achieve and maintain levels of excellence in customer service
and is re-affirmed with the specific objectives:

: reduce production and distribution related complaints
: reduce late orders and back orders

Action
a. The Company is reviewing its Customer Awareness

Programme with a view to improving Stramit’s cus-
tomer service and image.

b. Employees having direct customer contact are re-
quired to present themselves in a neat and tidy manner
which includes the wearing of Company provided
clothing.

c. Such employees are required to conduct themselves
in a helpful and courteous manner.

7.8 WASTE MINIMISATION
In order to achieve the effective and efficient utilisation of

raw materials and management of finished goods the record-
ing and observance of waste removal and management
procedures will apply together with appropriate housekeeping
practices. It is anticipated this will achieve a reduction in scrap
and an overall reduction in coil change times on a machine by
machine basis.
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Actions
a. Strict adherence to procedures as set out in AS/NZS

ISO 9002 : 1994 will improve material utilisation
and avoid the production of a sub-standard product.

b. Part coils must be treated with care and stored in
positions to avoid damage.

c. Finished product must not be walked over or receive
other rough handling which could result in damage.

d. Off cuts are to be run to a sized designated by the
supervisor so that they are saleable.

e. Faulty material from the supplier must be reported
to the Purchasing Officer to initiate the reclaim pro-
cedure.

f. Material returns from customers are to be handled in
accordance with the AS/NZS ISO 9002 : 1994 pro-
cedure and held in the quarantine area for
reprocessing and sale.

g. Faulty product to be transferred to “sub-standard”
area for secondary utilisation or sale.

8.—KEY INDICATORS
In order to achieve and maintain a continuous improvement

environment the following key indicators will be monitored
and specific objectives measured throughout the life of this
Agreement.

The key indicators are:
a. Further equipment utilisation gains to be the achieved

by implementing new processes and work methods
developed both by the Company and within the Con-
sultative Committee with the aim of achieving the
Company objective of 75%  utilisation.

b. Coil change time reductions by machine and proc-
ess. Objective is to achieve 10 minutes coil change
times or better.

c. Reduce delivery cycle time to achieve next day de-
livery in all stock products and up to 25%  of
Monoclad/Corrugated.

d. Reduce production related complaints to 20 per
month as recorded, via the Customer Service / Qual-
ity Incident Report.

e. Scrap as a percentage of raw material inputs. The
objective is to achieve at Malcolm Road a 1.5%  and
at Alloa Street a 3.0%  average or less scrap level
throughout the life of this agreement.

f. Improve safety performance—lost time accidents are
to be recorded and investigated together with adher-
ence to safe working practices and maintenance of
good housekeeping standards. Target 0% lost time
injuries.

g. Maintain AS/NZS ISO 9002 : 1994 accreditation.
h. Minimise loss of productive hours due to non attend-

ance. Target of no more than 2% of total ordinary
hours worked.

9.—WAGES
a. Metal Trades (General) Award 1966, No. 13 of 1965,
Part 1—General

Wage Group Classification Table Col.1 Col.2 Col.3
20.05.96 21.05.96 19.05.97

Level C14 Engineering Production 409.50 425.88 442.92
Employee Level I

Level C13A Engineering Production 420.00 436.80 454.30
Employee Level II

Level C13B Engineering Production 430.00 447.20 465.09
Employee Level II

Level C13C Engineering Production 440.00 457.60 475.90
Employee Level II

Level C13D Engineering Production 450.00 468.00 486.72
Employee Level II

b. The wage increase in sub clause (a) hereof shall be pay-
able subject to achieving the agreed indicators as follows:

i. The amount shown in Column 2 shall be payable
from the beginning of the first pay period after the
21st May, 1996.

ii. The amount shown in Column 3 shall be payable
from the beginning of the first pay period after the
19th May, 1997.

10.—RECLASSIFICATION / COMPETENCY
STANDARDS

The parties agree that employees have access to reclassifi-
cation and career path progression for skills utilised.

11.—JOURNEY COVER
Stramit Industries undertrakes to provide Journey Cover for

its employees with the benefits being in accordance with the
Western Australian Workers Compensation Legislation for the
life of this Agreement.

12.—NO EXTRA CLAIMS
The parties to this Agreement undertake that during the pe-

riod of operation of this Agreement, there shall be no further
wage increase sought, or granted, except for those provided
under the terms of this Agreement.

13.—AVOIDANCE OF INDUSTRIAL DISPUTE
EMPLOYEE GRIEVANCE PROCEDURE

a. The disputes settlement procedure provided for in the Metal
Trades (General) Award 1996, No. 13 of 1965, shall apply to
any matter in dispute between the Company, employees and
the Union.

14.—NOT TO BE USED AS A PRECEDENT
This Agreement shall not be used in any manner whatsoever

to obtain similar arrangements or benefits in any other plant
or enterprise.

15.—AGREEMENT MONITORING PROCEDURE
This Agreement shall be subject to continuous monitoring

and review periods of no longer than one (1) month to ensure
that expected performance improvement actually occurs. In
particular, adverse movements in the productive performance
measures will be a primary trigger for the review procedure.

Accordingly, in the event that performance fails to match
expectations, or subsequently deteriorates, corrective action
will be taken without delay.

16.—RENEWAL OF AGREEMENT
Discussions will take place three months prior to the expiry

of this Agreement to discuss the nature of changes, if any, to
the Agreement.

17.—COMMITMENT
This Agreement commits every employee of Stramit Indus-

tries, Maddington, Western Australia, Management and the
Union to exercise the necessary flexibility and broadness of
approach to allow the measures and objectives outlined in the
Agreement to be achieved.

18.—SIGNATORIES TO THIS AGREEMENT
Signed
ELTON W. BROWN
State Manager W.A.
Stramit Industries
Western Australia
Dated this 28th day of  February, 1997
Signed
JOHN SHARP-COLLETT
Common Seal
Automotive, Food, Metals, Engineering, Printing and Kin-

dred Industries Union of Workers—Western Australian Branch
Dated this 27th day of February, 1997

APPENDIX
a. Certificate of Competence—Overhead Electric

Cranes
b. Certificate of Competence—Fork Lift Trucks
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TOWN OF KWINANA (WA) ENTERPRISE
AGREEMENT 1996
No. AG 88 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Town of Kwinana
and

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch.
No. AG 88 of 1997.

Town of Kwinana (WA) Enterprise Agreement 1996 (From
Dreamtime to Excellence).

28 April 1997.
Order.

HAVING heard Ms A.J. Richards as counsel on behalf of the
Applicant and Mr G.C. Sturman as agent on behalf of the Re-
spondent and by consent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders:

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 2nd day of April, 1997 entitled Town of
Kwinana (WA) Enterprise Agreement 1996, be registered
as an industrial agreement.

(Sgd.) G. L. FIELDING,
[L.S.] Senior Commissioner.

Schedule.

1.0—TITLE
This Agreement shall be known as the “Town of Kwinana

(WA) Enterprise Agreement, 1996” (From Dreamtime to Ex-
cellence) (“the Agreement”)

2.0—ARRANGEMENT
This Agreement is arranged as follows:

1. TITLE
2. ARRANGEMENT
3. APPLICATION
4. PARTIES TO THE AGREEMENT
5. DATE OF OPERATION—REVIEW AND RE-

NEWAL
6. RELATIONSHIP TO AWARDS
7. CONSULTATIVE COMMITTEE
8. SHARED VISION FOR THE TOWN OF

KWINANA
9. COMMUNICATION OF AGREEMENT

10. OBJECTIVES OF AGREEMENT
11. INTENT
12. WORKPLACE ORGANISATION

12.1 PEAK STEERING TEAM
12.2 IMPLEMENTING RESTRUCTURE

13. PRODUCTIVITY INITIATIVES
13.1 WORK ORGANISATION
13.2 QUALITY ASSURANCE
13.3 KEY PERFORMANCE INDICATORS
13.4 BENCHMARKING
13.5 AUTONOMOUS WORK TEAMS
13.6 PAID TIME OFF INITIATIVE
13.7 ANNUALISED HOURS/SALARIES
13.8 ONE AWARD/COMMON CONDITIONS

14. INITIATIVES TO SUPPORT THE INTRODUC-
TION OF CHANGE
14.1 ETHICS
14.2 WORKPLACE CHANGE
14.3 DISPUTE RESOLUTION PROCESS
14.4 CONTINUITY OF CUSTOMER SERVICE
14.5 EMPLOYMENT SECURITY
14.6 EQUAL EMPLOYMENT OPPORTUNITY
14.7 TRAINING
14.8 OCCUPATIONAL SAFETY & HEALTH

14.9 EMPLOYEE RESPONSIBILITY & AC-
COUNTABILITY

14.10 REDUNDANCY REDEPLOYMENT AND
RETRAINING POLICY

14.11 REDUNDANCY PROVISIONS
14.12 COMPETITIVE TENDERING AND CON-

TRACTING OUT
14.13 EMPLOYEE ASSISTANCE
14.14 FAMILY RESPONSIBILITIES
14.15 REMUNERATION PACKAGING

15. FEDERAL AND STATE WAGE PRINCIPLES
16. OTHER PARTIES
17. TIMETABLE FOR PAYMENT
18. EXECUTION OF AGREEMENT

ANNEXURE A—SCHEDULE OF RATES

3.0—APPLICATION
This Agreement shall apply to the Mechanical Maintenance

Section which covers an estimated two (2) employees.

4.0—PARTIES TO THE AGREEMENT
The Parties to this Agreement are:

a) The Council of the Town of Kwinana
b) The employees covered by the Metal Trades (Gen-

eral) Award, No 13 of 1965.
c) The Automotive, Food, Metals, Engineering, Print-

ing and Kindred Industries Union of Workers Western
Australian Branch (“the AMWU”)
(“the Parties”)

5.0—DATE AND OPERATION OF AGREEMENT—
REVIEW AND RENEWAL

5.1 The Agreement shall operate from 10 October 1996 un-
til 9 October 1998 (“the Term”).

5.2 The Parties will commence negotiating a new agreement
six (6) months prior to the expiration of the Term of this Agree-
ment.

5.3 An increase in the base rate of pay of an employee
achieved as a result of this Agreement will remain and form
the new base pay rates for future agreements or continue to
apply in the absence of a further agreement.

5.4 The intent of the Parties is to enter into a long term agree-
ment to enable the effective implementation of initiatives which
will increase productivity and improve the conditions of em-
ployees. If this Agreement is working well it is intended that a
new Agreement will be entered into for a further two years on
similar terms.

5.5 The Agreement shall continue to apply after the expira-
tion of the Term provided that the Parties are negotiating in
good faith to reach agreement in relation to a new enterprise
bargaining agreement. If the Parties are not negotiating in good
faith, this Agreement will lapse and the conditions of the
Awards as at that point in time will apply to all employees.

5.6 If the Parties are not negotiating in good faith as set out
in Clause 5.5, then any of the Parties to the Agreement may
give the Commission written notice stating that that Partner
does not want to remain bound by the Agreement and the other
relevant Parties shall consent to that Partner’s withdrawal from
the Agreement.

6.0—RELATIONSHIP TO AWARDS
6.1 The Agreement shall be read and interpreted wholly in con-

junction with the Metal Trades (General) Award, No 13 of 1965,
provided that where there is any inconsistency the terms of this
Agreement shall apply to the extent of any such inconsistency.

6.2 The Agreement shall be read and interpreted wholly in
conjunction with the Awards set out in this clause as they stand
at the registration of this Agreement. Should there be any in-
consistency between this Agreement on the one hand and the
Awards on the other, this Agreement will prevail to the extent
of the inconsistency. Subject to clause 5.5 and 5.6, this clause
shall be operative until a new agreement is negotiated or for a
period of thirty six (36) months, whichever is the earlier.

7.0—CONSULTATIVE COMMITTEE
7.1 The Parties covered by this Agreement have formed a

Consultative Committee and through negotiations have reached
agreement on the terms of this Agreement.
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7.2 This Agreement has been presented to employees at the
Town of Kwinana who have endorsed it.

7.3 The Consultative Committee has operated according to
the principles set out in it’s Charter, the terms of which are set
out below:

The Committee members agree to—
• arrive at meetings on time
• be honest in all dealings
• develop mutual trust
• respect the opinion of others
• work towards one common goal
• work as a team
•  represent the views of all staff and not personal views
•  listen to what all members have to say
• be consistent
• respect that members belong to different unions
• represent consensus views of the Consultative Com-

mittee
• come to meetings with an open mind and focus on

the future
• allow all members to express their viewpoint
• set targets and focus on objectives and outcomes
• take into account commercial realities when making

suggestions or discussing issues
• call on experts if needed

8.0—SHARED VISION FOR THE TOWN OF KWINANA
8.1 The Parties to this Agreement are committed in striving

to achieve the Town of Kwinana’s vision which is:
“KWINANA THE PROUD HAPPY PLACE WHERE

ALL PEOPLE LIVE TOGETHER IN A TOLERANT
WAY IN A MIXTURE OF CULTURES AND LIFE-
STYLES, LOOKING FORWARD TO A WELL
PLANNED FUTURE”.

8.2 The Town of Kwinana’s mission statement is:
“TO PROVIDE AN OPEN, CAPABLE, ACCOUNT-

ABLE AND VISIONARY ORGANISATION
ENSURING THE COMMUNITY THE BEST QUAL-
ITY OF LIFE THROUGH FACILITATING THE
PROVISION OF SERVICES”.

 9.0—COMMUNICATION OF AGREEMENT
In order to achieve this Agreement employees of the Town

of Kwinana have been involved in the process through:
• learning programs
•  awareness sessions
•  consultative meetings
• briefings
• dissemination of information

Feedback was encouraged to give employees input and own-
ership in the process.

This resulted in employees voting in support of the Agree-
ment.

10.0—OBJECTIVES OF AGREEMENT
All Parties are committed to improving performance at the

Town of Kwinana where sustainable productivity improve-
ments will make it a leader in Local Government. This
Agreement is the catalyst for improvements through the con-
cepts of continuous improvement, autonomous work teams
and employee empowerment. The objectives of this Agree-
ment are as follows:

10.1 Provide a high quality of work life for all employees.
10.2 Develop an organisational culture that encourages and

embraces the concept of continuous learning.
10.3 Create the concept of “one workforce—one team”.
10.4 Develop an organisation where everyone would like to

work.
10.5 Encourage employees to be innovative in a consulta-

tive and participative environment.
10.6 Introduce initiatives, which may in the short term incur

costs, in order to increase the productivity, efficiency and ef-
fectiveness of the Council and have positive cost implications
in the long term.

10.7 Improve the organisation’s customer focus.
10.8 Increase the productivity, efficiency and effectiveness

of the organisation.

11.0—INTENT
This Agreement is designed to enable the Parties to work

together in a co-operative manner, in an environment of hon-
esty and mutual respect, to achieve the highest possible work
performance. The Parties recognise that continued and en-
hanced employment opportunities can only be achieved by a
process of continuously improving the quality, efficiency,
safety, technology and productivity of work.

The Parties are committed to a continuing process of identi-
fying activities which could be performed on a more cost
effective basis. This includes taking a positive and proactive
approach to overcoming inefficiencies resulting from tradi-
tional philosophies, agreements and practices.

12.0—WORKPLACE ORGANISATION
12.1 PEAK STEERING TEAM
12.1.1 Formation of the Peak Steering Team
A key initiative for maximising employee ownership through

involvement and genuine interaction is the formation of a Peak
Steering Team within one (1) month of the registration of the
Agreement. The purpose of the Peak Steering Team is to pro-
vide support and positive leadership to employees at the Town
of Kwinana and to meet the objectives set out in subclause
12.1.2.

12.1.2 Implementation of Initiatives
The responsibility of making decisions lies within all employ-

ees, therefore the Peak Steering Team will guide the
implementation of initiatives by meeting the following objectives:

• to develop and maintain the charter and meeting pro-
cedure by which the Peak Steering Team operates

• to communicate progress and status of initiatives
• to give employees ownership of the workplace by

allowing them to make decisions affecting their work
practices, subject to appropriate limitations and the
acceptance of responsibility and accountability

• to discuss any issues related to organisational change
• to oversee the successful development, implementa-

tion and monitoring of Key Performance Indicators
• to monitor the implementation of the Agreement
• to develop trust and teamwork within the Town of

Kwinana
• to create an environment where everyone is treated

in a fair and equitable manner
• to work at creating a workplace where everyone

would like to work
• to develop and implement a code of ethics as referred

to in Clause 14.1 of this Agreement.
• to develop a strategy to monitor the implementation

of the organisational re-structure and evaluate it’s
effectiveness.

12.1.3 Council Commitment
The Peak Steering Team and the Council or it’s representa-

tives will meet on a quarterly basis to discuss progress of the
implementation of initiatives contained within the Agreement.
Strategic issues which may impact on the future direction of
the Town of Kwinana will be discussed and communicated
with employees.

12.1.4 Frequency and Timing of Meetings
Meetings will take place on a monthly basis at a time to be

determined by the Peak Steering Team.
12.1.5 Composition of the Peak Steering Team

a) The Peak Steering Team will comprise elected rep-
resentatives covered by each of the following award
or group of awards. Each representative shall be
elected by the employees under the relevant awards
for a period of twelve (12) months:

• Local Government Officers’ (Western Aus-
tralia) Award 1988 (two representatives)

• Municipal Employees’ (Western Australia)
Award, 1988 (one representative)
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• Child Care (Subsidised Centres) Award (one
representative)

• Metal Trades (General) Award, No 13 of 1965
A proxy should be elected to attend in the ab-
sence of one of the representatives.

b) The Town of Kwinana will have a total of four (4)
representatives (including the Chief Executive Of-
ficer) or in their absence a proxy.

c) Each of the Union Parties will also be members of
the Peak Steering Team

d) Chairperson
The Peak Steering Team will select a Chairperson
from it’s membership. The position of Chairperson
will be rotated on a six (6) monthly basis. The Chair-
person is responsible for orderly conduct of meetings
and ensuring an open and balanced discussion at all
meetings.

e) Administrative Support
The Town of Kwinana will provide an Administra-
tive Officer to provide support to the Peak Steering
Team. The Administrative Officer is responsible for
convening of meetings, written notification to mem-
bers, distribution of agenda and minutes, recording
of minutes and follow up to action items.

f) Decision Making Process
All decisions of the Peak Steering Team shall be made
by consensus.

12.2 IMPLEMENTING RESTRUCTURE
The Parties are committed to the implementation of the or-

ganisational restructure as discussed with the Consultative
Committee.

13.0—PRODUCTIVITY INITIATIVES
13.1 WORK ORGANISATION
The Parties to this Agreement are committed to improving

the organisation and work through the development of a more
dynamic and responsive empowered organisation.

13.1.1 Demarcation
The introduction of new technologies, the empowerment of

employees, the move towards Autonomous Work Groups/
Teams and continuous workplace improvement will result in
work being organised on a whole of job approach. This may
necessitate changes to some existing work practices and the
removal of current restrictions, restraints and barriers.

Every endeavour will be made to resolve demarcations at
the workplace through consultation with employees and their
union representatives.

13.1.2 Cross Skilling
The Parties are committed to the concept of cross skilling

where there may be significant benefits to both the employee
and the employer. Cross skilling will lead to a reduction in
both casual and temporary staff numbers and a higher level of
customer service which will have a positive impact on the
performance of the organisation. Cross skilling will also pro-
vide increased job satisfaction and alternative career pathing
for employees. The Parties agree to explore the concept of an
understudy scheme.

13.1.3 Rostered Day off
The Parties are committed to exploring the opportunity of

re-organising the Rostered Day system to improve work cov-
erage through better planning, re-organising and or scheduling
of Rostered Days.

This will only occur through extensive consultation and with
the agreement of all Parties.

13.1.4 Allowances
The Parties agree to explore the opportunity of simplifying

the payment of allowances.
13.1.5 Hours of Work

(a) The intent of this sub-clause is to:
• give employees the opportunity of working

more flexible hours to take into account fac-
tors such as family responsibility, and

• enable the organisation to provide a higher
level of customer service.

(b) Ordinary hours for other employees shall average
38 hours per week over a four week period, Monday
to Friday and are to be worked between 0600 hours
and 1800 hours as required (excludes shift employ-
ees) to a maximum of ten hours per day.

(c) Employees may be given the opportunity to work
ordinary hours outside the hours set out in paragraph
(c) of this sub-clause at base rates without overtime
penalties by written agreement between the employer,
employee and the relevant Union Partner.

(d) Neither the employer or an employee can be forced
to reach any agreement pursuant to paragraph (f) of
this sub-clause.

(e) The Parties agree that an arrangement pursuant to
paragraph (f) of this sub-clause shall not create a prec-
edent binding on the Parties nor shall it be a condition
precedent to gaining employment for any person.

13.1.6 Relief Staff
The Parties agree to review the use of relief staff with the

intention of reducing the associated cost. The levels of cus-
tomer service provided should be taken into consideration
during the review process.

13.2 QUALITY ASSURANCE
The Parties are committed to ensuring that procedures, poli-

cies and processes are implemented to meet the standards
required in order to achieve Accreditation to a nationally rec-
ognised Quality Standard.

MILESTONE 1
M1a Developing a Quality manual and supporting pro-

cedures within twelve (12) months of registration of
the Agreement.

M1b The workplaces covered by this Agreement being ac-
credited as quality assured to ISO9002 or other
equivalent standard.

13.3 KEY PERFORMANCE INDICATORS
13.3.1 The Parties agree Key Performance Indicators

(“KPI’s”) will be identified, monitored and evaluated by Teams
with the main focus being on improving performance through
measurement and learning.

13.3.2 The Peak Steering Team will oversee the establish-
ment and implementation of Key Performance Indicators
within areas covered by this Agreement.

13.3.3 Appropriate training will be provided to Teams and
facilitators. The Parties are committed to supporting this proc-
ess by providing necessary resources.

(Note: This process will not be used to check or monitor
individual performance.)

MILESTONE 2
M2a Within nine (9) months of registering the Agreement,

teams and team members will have received train-
ing in the implementation of key performance
indicators.

M2b Within twelve (12) months of registration of the
Agreement, teams will have developed key perform-
ance indicators and be actively monitoring and
evaluating the results.

13.4 BENCHMARKING
The Parties are committed to benchmarking processes and

practices within the Town of Kwinana. Benchmarking is an
ongoing, systematic process to search for and introduce best
practice to the Council. The search may be of products, serv-
ices or business practices and processes of competitors or those
organisations whether local, national or international are rec-
ognised as leaders in the industry or specific business processes
which have been chosen. It is imperative this process be seen
to be one where opportunities may be found through not just
comparing services but also improving them. Benchmarking
is another catalyst which may remove complacency in organi-
sations in the quest to strive towards Best Practice.

The intention will be to benchmark comparable groups, sec-
tions or organisations. There will be an analysis of costs included
in the process rather than just focussing on the bottom line.

The Peak Steering Team will monitor the benchmarking proc-
ess and promote it throughout the organisation.
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13.5 AUTONOMOUS WORK TEAMS
13.5.1 An Autonomous Work Team is a group of employees

who:
• share the responsibility for a particular unit of pro-

duction;
• are responsible for a “whole” work process or seg-

ment that delivers a product or service to an internal
or external customer.

• work together to improve their operations, handle
day-to-day problems, and plan and control their work,
managing many of the things supervision or man-
agement used to do.

13.5.2 The Parties will promote the concept of Autonomous
Work Teams by allowing employees more scope in decision
making and encouraging involvement in planning the way work
is carried out.

13.5.3 The Parties see the following benefits of teams. Teams:
• develop a broader range of tasks and skills
• provide greater flexibility and adaptability
• require less supervision
• are able to respond to technological change more

quickly
• act as a catalyst for the introduction of and accept-

ance of cultural change
• attract and retain the best people (employee reten-

tion rates increase)
• improve the work flow and overall performance of

the organisation
• enable the development of leadership and interper-

sonal skills
13.5.4 Team Strategy
The Peak Steering Team will develop an agreed strategy and

plan on the development of Teams at the Town of Kwinana in
which the processes, roles and responsibilities will be outlined.
The strategy will address competencies and training required
and ascertain appropriate levels of delegation.

MILESTONE 3
M3a Within six (6) months of registration of the Agree-

ment the Peak Steering Team will support the
development of an agreed strategy and plan for the
development of teams and employees provided with
awareness training on team composition and per-
formance.

M3b Within twelve (12) months of registration of the
Agreement, work teams will be established and
boundaries and outcomes, responsibilities and op-
erational budgets/resources defined.

13.6 PAID TIME OFF INITIATIVE
The Parties are committed to exploring the opportunity of

introducing a paid-time off initiative.
13.7 ANNUALISED HOURS/SALARIES
The Parties may agree to an alternative method of payment

involving annualised hours/salaries whereby employees are
paid a fixed fortnightly amount which will be independent of
actual hours worked. Each work team should be reviewed in-
dividually to determine whether such an initiative would be
mutually beneficial to all the parties involved. Any implemen-
tation of annualised hours/salaries will be subject to full
consultation and agreement of the Parties.

MILESTONE 4
M4 Within eighteen (18) months of registration of the

Agreement the concept of annualised hours will be
explored and proposals will be fed back to the Peak
Steering Team for their consideration.

13.8 ONE AWARD/COMMON CONDITIONS
The Parties agree that during the life of this Agreement, they

will research, consider and review the possibility of moving
towards one award or common conditions which reflects the
nature of Local Government and particularly the environment
in which the Council operates.

MILESTONE 5
M5 Within eighteen (18) months of the registration of

this Agreement the Parties will research, consider
and review the possibility of moving towards one
award or common conditions. If all Parties to this
Agreement conclude that one award or common con-
ditions would be mutually beneficial then a document
with common conditions will be prepared for con-
sideration at the next round of bargaining.

14.0—INITIATIVES TO SUPPORT THE
INTRODUCTION OF CHANGE

14.1 ETHICS
The Parties support and encourage an ethical environment

that encourages positive behaviours based on the following
ethical principles:

(i) The well being of employees is to be promoted.
(ii) Partner’s are to be treated fairly and not discrimi-

nated against.
(iii) Partner’s rights and dignity should be respected.
(iv) Parties will be honest in all dealings.
(v) The Parties agree to treat sensitive information in

relation to customer service and personnel with dis-
cretion.

(vi) The Parties agree to respect Council’s intellectual
property.

(vii) Conflicts of interest are to be declared by employ-
ees.

(viii) Information, resources or equipment are to be used
in their intended manner by employees.

MILESTONE 6
M6 The Parties agree to support the development and

implementation by the Peak Steering Team of a Code
of Ethics for the Town of Kwinana within twelve (12)
months of the date of registration of this Agreement.
The code will be developed with full consultation of
all employees.

14.2 WORKPLACE CHANGE
Any move to alter how work is arranged must support the

organisation’s vision. The focus must be on satisfying and
exceeding our customer’s requirements by providing an effi-
cient and effective service.

The Town of Kwinana has different types of business, there-
fore workplace specific arrangements will need to be developed
which complement the business of a particular workplace.

An integral part of the workplace change process will be to
offer more empowerment to employees and teams so that ef-
fective decisions may be made. Employees will be given
ownership which will lead to improvements in productivity
and in the level of service to customers.

The Parties to this Agreement accept that technological
change can be discussed during the life of this agreement. The
objectives of technological change are to provide for:

• flexible work arrangements
• work from home
• rehabilitation of employees for improved productiv-

ity
Consultation is another form of negotiating. It is an on-go-

ing two way process focussing on the future rather than reacting
to problems when they arise. It is about sharing the responsi-
bilities for the workplace with everyone, and involving
employees in job design and work organisation.

Consultation may lead to:
• achieving changes that will lead to improved effi-

ciency and productivity
• improved communications and industrial relations

in the workplace
• a better response to workplace reform
• an acceptance of on-going change in the workplace

The Parties acknowledge these initiatives may result in fun-
damental changes to how the work and workforce is organised.

This process will be done with full consultation with all the
Parties.
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14.3 DISPUTE RESOLUTION PROCESS
Any questions, difficulties or disputes (“the Issue”) requir-

ing resolution shall be dealt with in the following manner:
14.3.1 The Issue will be raised and discussed between the

parties immediately involved. An attempt will be made to re-
solve the issue.

14.3.2 If the Issue is not resolved within three (3) working
days, or where not practicable any other reasonable time frame
agreed between the Parties, the issue can be referred to:

(a) in the case of the Town of Kwinana, a more senior
manager
or

(b) in the case of the employee or group of employees
the shop steward or other representative nominated
by the employee(s).

Those parties will attempt to then resolve the issue.
14.3.3 If the Issue still remains unresolved within three (3)

working days of being referred to the parties set out in clause
14.3.2 the issue can be referred:

(a) in the case of the Town of Kwinana to the Chief
Executive Officer
and

(b) in the case of an employee or group of employees to
the relevant union official or other person nominated
by the employee(s).

These parties shall then attempt to resolve the matter within
five (5) working days of the issue being referred to them.

14.3.4 If the Issue is referred to a union official pursuant to
subclause 14.3.3 of this clause the employee, or group of em-
ployees or shop steward will notify the State Secretary of the
relevant union so that he/she may have the opportunity of dis-
cussing the issue with the Chief Executive Officer if he/she
chooses to.

14.3.5 Subject to clause 14.4.1, while the above process is
being pursued work shall continue as normal.

14.3.6 If the Issue still remains unresolved after five (5)
working days as set out in clause 14.3.4 the issue may be re-
ferred to the appropriate Industrial Relations Commission for
conciliation and for arbitration within due process.

14.3.7 Where a time frame has been stipulated in this clause
the parties agree to take into account constraints outside the
control of the parties involved.

14.3.8 Issues of poor performance of an individual employee
will not be dealt with in the manner set out in this clause. Such
concerns should be addressed through the Performance De-
velopment Review system.

14.3.9 This clause is only intended to deal with Issues aris-
ing pursuant to the interpretation, operation and application of
this Agreement.

14.4 CONTINUITY OF CUSTOMER SERVICE
14.4.1 The Parties are committed to providing service on a

continuous basis to all customers.
Subject to subclause 14.4.2, if a dispute arises pursuant to

this Agreement the Parties agree:
• to resolve the dispute by following the process set

out in clause 14.3
• to continue to provide a full range of services and

not to disrupt the provision of services in anyway
unless seventy two (72) hours notice in writing is
given of the impending dispute.

14.4.2  The Parties further recognise the common law right
of all working individuals to cease work where their health
and safety is being jeopardised and agree that the procedures
for resolution as provided in Section 24 and 26 of the Occupa-
tional Safety and Health Act 1984 will be followed.

14.5 EMPLOYMENT SECURITY
14.5.1 The Parties recognise there may be fundamental

changes in the way work is organised which will result in im-
provements in productivity and service to the customer. In
recognition of these changes there will be no forced redun-
dancies for the duration of this Agreement.

14.5.2 The Council is committed to providing employment
security to its employees, but also believes employment secu-

rity lies within each employee in the value they add to the
organisation.

14.6 EQUAL EMPLOYMENT OPPORTUNITY
The Parties to this Agreement agree to practice and promote

the principles of equal employment opportunity and are com-
mitted to the spirit and principles of equal employment
opportunity legislation.

14.7 TRAINING
The Parties to this Agreement recognise that in order to in-

crease the efficiency and productivity at the Town of Kwinana
a commitment to training and skill development is required.
Accordingly, the Parties commit themselves to:

• conducting a training needs analysis
• developing a highly skilled and flexible workforce
• providing employees career opportunities
• providing opportunities for better paid and more sat-

isfying jobs
• removing barriers to the utilisation of skills acquired
• supporting employees participating in cross skilling

and multi skilling

MILESTONE 7
M7 With fifteen (15) months of registration of the Agree-

ment a training needs analysis and a program of
relevant training will be developed for the Town of
Kwinana employees.

14.8 OCCUPATIONAL SAFETY AND HEALTH
A safe working environment will impact positively on mo-

rale and ultimately on the organisation’s performance.
The Parties recognise the legislative requirements as set out

in the Occupational Safety and Health Act 1984 and Regula-
tions.

The Parties are committed to ensuring the provision of a
healthy and safe work environment for all employees and to
promoting the wellbeing of all employees.

14.9 EMPLOYEE RESPONSIBILITY AND ACCOUNT-
ABILITY

With the move towards more employee empowerment and
employee ownership there is recognition by all Parties that
delegation of responsibility and accountability must be com-
plementary. Before responsibility is delegated to an employee
that employee will receive adequate training and resources. If
an employee accepts responsibility that employee will be held
accountable. This is seen as crucial to the cultural shift being
pursued by the Town of Kwinana.

The Peak Steering Team will assist in a monitoring, co-
ordinating and supporting role with the allocation and
delegation of responsibility and accountability against proc-
esses, tasks and functions to achieve continuous improvement.

14.10 REDUNDANCY, REDEPLOYMENT AND RE-
TRAINING POLICY

The Parties agree to develop a comprehensive Policy on re-
dundancy, redeployment and retraining which reflects the value
of the employee to the organisation. The intent of redeploy-
ment is to find an alternative position which maintains the
employee’s self worth and requires at least a similar level of
skills to the employees original position. If the employee’s
skills, knowledge and experience require further development
the Parties are committed to providing the necessary opportu-
nities, resources and training.

MILESTONE 8
M8 The Parties agree to develop a policy within six (6)

months of the registration of the Agreement on re-
dundancy, redeployment and retraining.

14.11 REDUNDANCY PROVISIONS
14.11.1 The Parties agree that there will be no forced redun-

dancies during the Term of the Agreement. However, if:
(a) an employee’s position is made redundant;
(b) there are no suitable redeployment positions and
(c) the employer and employee both agree

then the employee will be offered the provisions set
out in Clause 14.11.2.
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14.11.2 In the case where an employee’s position is made
redundant and that employee is offered a redundancy the fol-
lowing provisions will apply:

a) Four (4) weeks notice or pay in lieu of notice;
b) An additional one (1) week’s notice or pay in lieu of

notice if the employee is over 45 years of age; and
c) Two and a half (2 1/2) weeks pay for every com-

pleted year of service up to fifty two (52) weeks.
‘Week’s pay’ means the ordinary time rate of pay for the

employee concerned.
14.11.3 In the case where an employee’s position is made

redundant and that employee is redeployed to an alternative
position with a lower classification then the employee’s clas-
sification and conditions will be preserved for twenty four (24)
months from the date of redeployment. In the case where a
specialist vehicle was provided as a condition of employment
and was required to carry out the original position, the em-
ployer reserves the right to provide a normal fleet vehicle in
lieu of the specialist vehicle if that specialist vehicle is not
required to carry out the duties of the new position. This clause
is to apply provided that the employee is willing to utilise the
full range of skills required at that level and participate fully
in any retraining or redeployment programs.

14.12 COMPETITIVE TENDERING AND CONTRACT-
ING OUT

The Town of Kwinana is seeking to move towards a more
commercial style of operation which recognises the nature of
the business in which it is engaged and the significant role that
earned income plays in its overall financial situation. The Town
of Kwinana believes that the changes in structure and organi-
sation required to facilitate change to a more commercial
operation will benefit the organisation and assist employees
to provide their services to the public.

Every endeavour will be made to improve the performance at
the Town of Kwinana relative to “Best Practice” benchmarks.

The Parties will work towards determining the most effec-
tive and efficient means of using internal and external resources,
with proper regard to the needs, security, training and devel-
opment and long term efficiency of employees within the Town
of Kwinana.

The Parties agree that arbitrary job reductions are not a sound
basis upon which improvements to productivity are secured.
The Town of Kwinana agrees that any proposed changes to
the permanent workforce will be done in full consultation with
the Parties. The Parties agree that the Peak Steering Team will
be the forum to discuss and consult on all matters affecting the
workforce such as contracting out.

14.13 EMPLOYEE ASSISTANCE
The Parties are committed to ensuring that appropriate and

confidential assistance is readily available to all employees
regardless of the cause or type of problem.

14.14 FAMILY RESPONSIBILITIES
The Parties are committed to exploring the opportunity of

developing a policy dealing with Family Responsibilities.

MILESTONE 9
M9 The Parties agree to develop a policy within twelve

months of the registration of this agreement.
14.15 REMUNERATION PACKAGING
The Parties are committed to exploring the opportunity of

developing a policy which deals with different options for re-
muneration packaging such as salary sacrificing.

15.—FEDERAL AND STATE WAGE PRINCIPLES
15.1 Other than the increases referred to in subclause 16.2

there shall be no further wage increases for the Term except as
set out within the Agreement.

15.2 If any wage increases are awarded as a result of a Na-
tional or State Wage Case decision those increases will be
absorbed by the increases within this Agreement. (For exam-
ple, if $5.00 was payable pursuant to the entire Agreement
and $11.00 was awarded as a result of a National Wage Case
decision then $5.00 would be absorbed and only an additional
$6.00 would be payable. If an amount awarded by a National
Wage Case decision is less than the amount payable pursuant
to the entire Agreement no additional payment will be made.)

15.3 No provisions in this Agreement shall operate to cause
any employee a reduction in ordinary time earnings or to cause
a departure from the standards of the Australian Industrial
Relations Commission in regard to hours of work, annual leave
with pay or long service leave with pay.

16.—OTHER PARTIES
The Parties to this Agreement shall oppose any applications

by other parties to be joined to this Agreement.

17.—TIMETABLE FOR PAYMENT

Clause Mile Certified By Payment
Stones

1. Signing of Agreement On registration of the
& Commitment to Enterprise Bargaining
Restructure (Cl.12.2) Nil N/A Agreement $25.00

2. Key Performance M2a Audit to be carried out by $12.00 on achievement of
Indicators (Cl.13.3) M2b the consultant or internal both milestones

trainer who provides the
initial training

3. Autonomous Work M3a Peak Steering Team $13.00 payable on the
Team’s (Cl.13.5) M3b achievement of both

milestones but not before
1 July 1997.

4. Quality Assurance M1a To be certified by a body $9.50 payable on
(Cl.13.2) M1b such as the Australian Qualityachievement of the first

Council to whom Council milestone M1a but not
will apply for accreditation. before 1 July 1997.

$9.50 payable on
achievement of the second
milestone M1b but not
before 1 July 1997.

GUIDELINES
1. The Council agrees to provide appropriate training and

resources to enable the milestones to be achieved.
2. All Parties agree to fully support the achievement of the

milestones.
3. The Parties understand that payments will only be made

when the milestones are achieved throughout all work areas cov-
ered by this Agreement. For example, although one work area
has completed it’s key performance indicators and met all the
requirements pursuant to the milestone a payment will not be
payable until all the work areas achieve those milestones.

18.—EXECUTION OF AGREEMENT
The Common Seal of the Town of Kwinana was hereunto

affixed in the presence of:
J.H.D. Slinger (signed)
MAYOR.
COMMON  SEAL
R.K. Smillie (signed)
TOWN CLERK.
COMMON  SEAL
J. Sharpe-Collett
DATE 24/3/97
Signed on behalf of the Automotive, Food, Metals, Engi-

neering, Printing and Kindred Industries Union of Workers
Western Australian Branch

VALEY BRICKLAYING INDUSTRIAL AGREEMENT
No. AG 51 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers and The Construction, Mining,
Energy, Timberyards, Sawmills and Woodworkers Union of

Australia, Western Australian Branch

and

Valey Pty Ltd trading as Holyoake Bricklaying Contractors

No. AG 51 of 1997.

Valey Bricklaying Industrial Agreement

COMMISSIONER P.E. SCOTT.

11 April 1997.

Order.
HAVING heard Mr G Giffard on behalf of the Applicants and
there being no appearance on behalf of the Respondent and by
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consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Valey Bricklaying Industrial Agreement in
the terms of the following schedule be registered on the
12th day of March 1997.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement will be known as the Valey Bricklaying In-

dustrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Apprentices
14. Training Allowance, Training Leave, Recognition of

Prior Learning
15. Seniority
16. Sick Leave
17. All-In Payments
18. Pyramid Sub-Contracting
19. Fares and Travelling
20. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers’ Labourers, Painters & Plasterers Union of Workers and
the Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia—Western Australian Branch
(hereinafter referred to as the “Unions”) and Valey Pty Ltd
trading as Holyoake Bricklaying Contractors (hereinafter re-
ferred to as the “Company”) in the State of Western Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Unions, its officers and members, and any person eligible to
be a member of the Unions employed by the Company on
work covered by the terms of the Building Trades (Construc-
tion) Award 1987, No. 14 of 1978 (the “Award”). There are
approximately 10 employees covered by this agreement.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1997.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46 Settlement of Disputes of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Unions and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A—Wage Rates.

11.—INDUSTRY STANDARDS
It is a term of this Agreement that the Company will con-

tinue to meet its current level of payment into the Western
Australian Construction Industry Redundancy Fund and will
immediately increase its level of payment into the Construc-
tion + Building Unions Superannuation Scheme to $50 per
week per employee.

12.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

13.—APPRENTICES
The Company shall endeavour to ensure that it adheres to a

ratio of 1 Apprentice for every 5 building workers employed,
so long as the work of apprentices cannot be used to displace
builders labourers.

14.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $11.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than:

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.
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15.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with
Clause 6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-deployment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

16.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply:
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

17.—ALL-IN PAYMENTS
1. All-In methods of payments shall be prohibited.
2. “All-In Payments” means any system of payment that is

hourly, weekly, or daily which is either in lieu of payment for
overtime, or in lieu of one or more of the various award condi-
tions such as annual leave, public holiday payments, inclement
weather, etc.

Provided that All-In payments do not include casual engage-
ment on terms prescribed by the appropriate Award or
Agreement.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference
(if any) between the employee’s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during his period of employment.

In addition to making the appropriate taxation deduc-
tions from the employee’s wages, the employer shall also be
required to make the appropriate contributions to the C+BUSS
and Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a site
that is let to circumvent the payments prescribed under the
award or this clause, the matter may, if not resolved by the
head contractor, be negotiated between the parties or referred
to the Western Australian Industrial Relations Commission.

5. Any industrial action that may arise, shall be confined to
the employer in breach of this clause.

18.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-

ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

19.—FARES AND TRAVELLING
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

20.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B Drug
and Alcohol, Safety and Rehabilitation Program.

Signed for and on behalf of—
Common Seal

The Unions (signed)
Date: 5/2/97
Common Seal
(signed)
Date: 10/2/97

The Company VALEY PTY LTD TRADING
AS BRICKLAYING
CONTRACTORS

(signed)
Date: 4/2/97
ANTHONY HOLYOAKE
(Print name)

APPENDIX A—WAGE RATES
1 February 1997

Hourly Rate
Labourer Group 1 $15.11
Labourer Group 2 $14.59
Labourer Group 3 $14.20
Plasterer, Fixer $15.70
Painter, Glazier $15.35
Signwriter $15.68
Bricklayer $15.64

APPENDIX B—DRUG AND ALCOHOL, SAFETY
AND REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety

committee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

(b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

(c) There will be no payment of lost time to a person
unable to work in a safe manner.

(d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

(e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.
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(f) A worker having problems with alcohol and or other
drugs:

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
(a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
(b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company per-
sonnel eg. Safety delegate/officer, safety committee
members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.

WESLEY COLLEGE (ENTERPRISE BARGAINING)
AGREEMENT 1996
No. AG 66 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and

Wesley College.

No. AG 66 of 1997.

Wesley College (Enterprise Bargaining) Agreement 1996

15 April 1997.

Order.
HAVING heard Ms T. Howe on behalf of the Applicants, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

THAT the Wesley College (Enterprise Bargaining)
Agreement 1996 filed in the Commission on the 10th day
of March 1997 be registered effective from the 2nd day
of April 1997.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

1.—TITLE
This agreement shall be known as the Wesley College (En-

terprise Bargaining) Agreement 1996 and shall replace the
Wesley College (Enterprise Bargaining) Agreement 1995.

2.—ARRANGEMENT
 1. Title
 2. Arrangement
 3. Parties to the Agreement
 4. Scope of Agreement
 5. Date and Duration of Agreement
 6. Expiration of the Agreement
 7. Relationship to Parent Award
 8. Single Bargaining Unit
 9. Objectives
10. Salary Rates
11. Agreed Beneficial Provisions

12. Other Matters
13. No Reduction
14. Dispute Resolution Procedure
15. No Further Claims
16. No Precedent
17. Signatories

3.—PARTIES TO THE AGREEMENT
This agreement is made between Wesley College “the Col-

lege” and the Independent Schools Salaried Officers’
Association of Western Australia, Industrial Union of Work-
ers “the ISSOA”, a registered organisation of employees.

4.—SCOPE OF AGREEMENT
(1) This agreement shall apply to all teachers and other mem-

bers of staff who are employed by the College within the scope
of the Independent Schools’ Teachers’ Award 1976 (the Award).
Instrumental peripatetic tutors are specifically excluded from
the scope of this agreement.

(2) The number of employees currently covered by this agree-
ment is 94.

5.—DATE AND DURATION OF AGREEMENT
This agreement shall come into effect on 2nd April 1997

and shall apply until the 31st December 1997.

6.—EXPIRATION OF THE AGREEMENT
On the expiration of this agreement, and in the absence of

the registration of a subsequent enterprise agreement, the pro-
visions of the Award and/or this agreement, whichever is the
greater, shall prevail for the purposes of the conditions of
employment which will apply to employees covered by this
agreement.

7.—RELATIONSHIP TO PARENT AWARD
This agreement shall be read and interpreted in conjunction

with the award. Where there is any inconsistency between this
agreement and the award this agreement will prevail to the
extent of the inconsistency.

8.—SINGLE BARGAINING UNIT
The bodies party to this agreement have formed a single

bargaining unit. The single bargaining unit has conducted ne-
gotiations and reached full agreement with the College.

9.—OBJECTIVES
In reaching this agreement, the parties have recognised a

mutual responsibility to safeguard and enhance the quality of
teaching and learning in the College and the public perception
of it. To this end, teachers and other members of staff agree
that they will act at all times in the best interests of the Col-
lege, and respect the College’s policies and ethics as discussed
with staff and published in the Staff Handbook.

The parties agree that it is the role of teachers and other
members of staff to draw upon their training, their experience
and their own personal qualities to create conditions both in-
side and outside the classroom which are conducive to learning
and, through their relationships with students at the College,
seek to foster and develop the capabilities which each child
has. Both parties agree that educational administrators at all
levels in schools have the responsibility to establish and main-
tain an ordered environment for learning within which teachers
and other members of staff are able to develop their students’
capabilities.

Against this background the nature and purposes of this
agreement are:

(1) To consolidate and develop further initiatives aris-
ing out of the award restructuring process in order to
continue the process of enhancing the professional-
ism and development of teachers and their teaching
so as to maximise the effectiveness of the teaching-
learning process.

(2) To safeguard and improve the quality of teaching and
learning by emphasising the upgrading of teachers’
professional skills and knowledge.

(3) To encourage and enable the College and teachers
alike to accept mutual responsibility for maintaining
a working environment which will ensure that the
College and its staff become genuine participants and
contributors to the process of achieving the College’s
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aims and objectives within the framework of the
College’s educational philosophy and ethos as a Col-
lege within the Uniting Church in Australia.

10.—SALARY RATES
(1) The minimum annual rate of salary to teachers engaged

in the classifications prescribed in Clause 11.—Salaries of the
Award shall be shown in the following table and shall be pay-
able on and from:

1.1.96 1.7.96 1.1.97 1.7.97
Step 1 24,161 24,765 26,127 26,911
Step 2 25,629 26,269 27,714 28,546
Step 3 27,096 27,773 29,301 30,180
Step 4 28,790 29,510 31,133 32,067
Step 5 30,371 31,130 32,842 33,827
Step 6 31,725 32,519 34,307 35,336
Step 7 33,080 33,907 35,772 36,845
Step 8 34,773 35,642 37,603 38,731
Step 9 36,636 37,552 39,617 40,805
Step 10 38,160 39,114 41,265 42,503
Step 11 39,515 40,503 42,730 44,012
Step 12 41,209 42,239 44,562 45,899
Step 13 42,902 43,974 46,393 47,785

(2) These salary increases are conditional upon both parties
agreeing that during the term of this agreement there shall be
a complete review by the parties of the enterprise bargaining
process within the College with specific reference to discus-
sion on the options available under both State and Federal
legislation.

11.—AGREED BENEFICIAL PROVISIONS
(1) Conditions of Appointment of New Teachers

(a) From the beginning of 1995 all newly appointed staff
will be offered a one year appointment on probation.
A teacher appointed to his or her first teaching posi-
tion who, at the end of the initial twelve months, is
deemed by the College through the induction proc-
ess not to have developed adequate teaching skills,
may be re-appointed as a temporary teacher for a
further year.

(b) Appointment as a permanent teacher will be subject
to the satisfactory completion of a process of profes-
sional performance appraisal as determined by the
Head.

(2) Regular Performance Appraisal
(a) All members of the College teaching staff agree to

participate in regular performance appraisal at peri-
ods of not greater than three years. In the first two
years of any three year period the process will in-
volve self evaluation, followed by peer evaluation,
and then formative evaluation by the teacher’s im-
mediate superior. In the third year, self evaluation,
peer evaluation and formative evaluation by one’s
immediate superior will be followed by summative
evaluation by the Head or the Deputy Head of the
College.

(b) This will involve particular evaluation of teacher ef-
fectiveness through consideration of achievement of
College and subject departmental objectives in stu-
dent learning, as well as the teacher’s overall
contribution to the College.

(c) A teacher may request summative performance ap-
praisal in any given year.

(d) The Head has the discretion to accelerate through
the salary scale by more than one increment a teacher
not yet at the top of the salary scale who has com-
pleted a successful summative performance appraisal.

(e) As an outcome of completion of a successful
summative performance appraisal, at the discretion
of the Head, a three year trained teacher may progress
beyond step 9 of the salary scale.

(3) Professional Development
(a) The professional development of teachers at the Col-

lege is an essential part of the gradual improvement
in the quality of the teaching-learning process. The
College and the teaching staff acknowledge that the
upgrading of skills and knowledge can best occur

when both the College and staff share responsibility
for professional development by undertaking both
in-service and external courses and training partly
during school time and partly during the teacher’s
time.

(b) For the duration of this agreement, members of the
teaching staff agree to undertake half of their ap-
proved professional development outside school
hours, and the College will employ relief teachers to
cover not more than approximately 50% of the time
for which members of the teaching staff are absent
from their normal teaching duties as a result of their
participation in approved professional development
activities the remaining provision of relief staff to
come from the College’s internal arrangements for
relief and absent teachers. The calculation of this will
be done with regard to the whole campus and to the
actual proportion of teaching staff undertaking pro-
fessional development over a twelve month period
rather than by reference to individual members of
staff.

(c) When the College deems it necessary as the result of
professional performance appraisal, for a teacher to
participate in professional development to upgrade
the teacher’s skills and knowledge, the College will
assist the teacher by making appropriate provision
for resources and time for the teacher to undertake
that professional development.

(4) Common Room Meetings with College Council
(a) Regular meetings will continue to take place between

the Executive Committee of the College Council and
the Common Room Committee for discussion of
matters of mutual interest and concern. These meet-
ings may be initiated either by the Council or by the
Common Room Committee. Formal contact with the
Council or its members for individual members of
staff is usually arranged through the Head.

(b) Members of staff agree to respect confidentiality in
regard to information to which they have access re-
garding students, other staff and/or parents.

(5) Other Employment
(a) Members of staff undertaking other employment out-

side the College understand that, in certain
circumstances, it may be desirable they inform the
Head. Such outside employment, which, for the pur-
poses of this agreement includes any work done as a
consultant, or as a self-employed person in a per-
sonal or family business for which the member of
staff receives remuneration, should not impinge on
the satisfactory fulfilment of the staff member’s pro-
fessional responsibilities and will not involve work
undertaken during the hours in which the staff mem-
ber is carrying out his or her normal school-related
duties.

(b) Members of staff must have the prior approval of
the Head in writing to use College equipment in con-
nection with such employment.

(6) Professional Responsibilities
(a) Teaching at the College is a holistic activity. While

the emphasis lies in classroom teaching duties, teach-
ers also participate in the College’s religious life and
activities, formal and informal pastoral care respon-
sibilities and supervisory responsibilities, as well as
contributing to and participating in the College’s pro-
gramme of co-curricular activities. Both part-time
and full-time members of staff may also be requested
by the Head, Deputy Head and/or Head of the Pre-
paratory School to carry out other duties and
responsibilities from time to time.

(b) Members of staff agree to demonstrate sympathy with
the support for the College’s ethos and values as a
College within the Uniting Church in Australia.

(c) Duty of care responsibilities must be considered in
the planning of all activities conducted by the Col-
lege.

(d) Members of staff accept that part of their duties in
pastoral care of students involves being available to
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meet with parents of students they teach on formally
designated parent-teacher interview evenings and, if
necessary, at other times after school hours by mu-
tual arrangement.

(e) Much of the life and culture of the College is de-
rived from school activities involving teachers and
students and conducted outside regular classroom
contact.

(f) As determined by the Head in consultation with the
staff member, all members of staff including part-
time staff where appropriate, agree to contribute to,
and participate in, co-curricular activities after school,
on Saturday mornings or all day on Saturdays or in
the evening.

(g) Collaborative planning between the College and the
staff in the allocation of teachers to activities con-
ducted by the College will take into account the
competence, skills, qualifications and interest of
teachers as well as their professional development
and family responsibilities.

(7) Payment of Relief Teachers
Relief teachers employed for five days or less may be en-

gaged by the day or half day and paid a daily rate or a pro-rata
rate on the basis of the periods worked in relation to the number
of periods in the particular school day.

(8) Long Service Leave
(a) Full time teachers at the College who have completed

eight years of continuous service with the College
shall continue to be entitled to take ten weeks of long
service leave on full pay. This leave shall normally
be taken as a full term by mutual arrangement with
the Head.

(b) After seven years of service, where employment is
terminated by the teacher’s death or in any circum-
stances other than serious misconduct, the leave
entitlement shall be such proportion of ten weeks as
the period of service bears to eight years of service.

(9) Parenting Leave
The Minimum Conditions of Employment Act 1993 sets 52

weeks of approved leave provided the employee has served
for twelve months and has given the employer ten weeks’ no-
tice of his or her intention to apply for leave.

(10) Promotion Positions
(a) While maintaining the promotions structure described

in the award, under this agreement the College has
the discretion to adapt the structure to meet its edu-
cational needs. The normal processes of appointment
to promotion positions in the College will continue
to be followed.

(b) Responsibility allowances at the College in 1996 will
remain on a four-level scale commencing at $1,500
ranging through $3,000 and $4,500 to $6,000 per year
respectively, at the top level (Level 1). On 1 January
1997, these allowances will increase to $1,915 at
Level 4, $3,825 at Level 3, $5,745 at Level 2 and
$7,650 at Level 1 per year respectively.

(c) Teachers appointed to some promotion positions re-
ceive varying reductions in the normal classroom
teaching load in recognition of the demands of their
special responsibilities at the discretion of the Head.

(d) Appointments to positions of Head of Department,
Head of House or Deputy of the Preparation School
on or before 1 January 1996 are fixed-term appoint-
ments for a period of six years renewable for three
years on each of two successive occasions to a maxi-
mum of twelve years. After this twelve year period
the person may be reappointed with the approval of
the College Council. When a person, who has served
in such a position for a minimum of six years, relin-
quishes that position, they will continue to receive
an allowance fixed at the value of the allowance they
had at the time they relinquished the post. During
this period the person will not be eligible to receive
a Senior Teacher, Key Teacher or Leading Teacher
Allowance. At the time of relinquishing the post their
teaching load will return to the normal load of a class-

room teacher. Should the Senior Teacher, Key
Teacher or Leading Teacher allowances, at any time,
exceed the fixed allowance they were receiving, they
will receive the higher of the allowances provided
that the eligibility criteria is met.

(e) Appointments to positions of Head of Department,
Head of House or Deputy of the Preparatory School
after 1 January 1996 will also be fixed term appoint-
ments for a period of six years renewable for three
years on each of two successive occasions to a maxi-
mum of twelve years. After this twelve year period
the person may be reappointed with the approval of
the College Council. When a person, who has served
in such a position for a minimum of six years, relin-
quishes that position, they will continue to receive
for a period of three years an allowance fixed at the
value of the allowance they had at the time they re-
linquished the post. During this period the person
will not be eligible to receive a Senior Teacher, Key
Teacher or Leading Teacher Allowance. At the con-
clusion of the three year period the person’s
remuneration returns to the level appropriate for the
class room teacher under the agreement. At the time
of relinquishing the post their teaching load will re-
turn to the normal load of a classroom teacher.

(f) A Master or Mistress in Charge of Sports and Games
or of non-sporting co-curricular activities, where the
Head deems it appropriate, will receive an allow-
ance as determined by the Head on a scale between
$500 and $1,500 per year depending on the particu-
lar demands of the sport or activity. A Master or
Mistress in Charge of Sports and Games and of other
activities may be required to assist in other co-cur-
ricular activities.

(g) Unlike other promotion positions, a member of staff
may hold a position as Master or Mistress in Charge
of a sport or activity concurrently with another pro-
motion position.

(11) Senior Teacher Positions
(a) Positions similar to those for Senior Teachers have

been established at the College for exemplary class-
room teachers at three respective levels of
performance: Senior Teacher Level 1, called Senior
Teachers; Senior Teacher Level 2, called Key Teach-
ers; and Leading Teachers; receiving additional
allowances of $1,500, $3,000 and $4,500 per year
respectively. Responsibility Allowances and Senior
Teacher Allowances are not cumulative, however, a
staff member may hold these concurrently and be
paid the higher of the two allowances.

(b) The duties and responsibilities for teachers as Sen-
ior Teachers or Key Teachers will be determined by
the Head in the light of the award. The criteria to be
met by teachers aspiring to Senior or Key Teacher
positions will be in accordance with the award. Ap-
plicants for Key Teacher positions will be expected
to satisfy each criterion to a greater degree than ap-
plicants for Senior Teacher positions.

(c) The essential difference between a Senior Teacher
and a Key Teacher is that where the Senior Teacher
position is in recognition of the teacher who is an
exemplar, the Key Teacher position is in recognition
of the teacher who is not only an exemplar, but also
provides outstanding service to the College in other
areas.

(d) The duties and responsibilities of Leading Teachers
appointed at the third level will be determined by
the Head as appropriate to each individual case.

(e) No reduction in the normal classroom teaching load
will apply in the case of teachers appointed to these
positions.

(f) Application for appointment to the position of Sen-
ior Teacher, Key Teacher and Leading Teacher will
be made to the Head and appointment will follow
the satisfactory completion of an agreed procedure
of professional performance appraisal specifically
established in relation to the positions. Application
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for appointment to levels above Senior Teacher will
normally not be made until the member of staff has
served at the next lowest level for a minimum of
three years.

(g) Appointment as a Senior Teacher, Key Teacher or
Leading Teacher will be for a period of three years
and re-appointment at that level, or appointment to a
higher level will depend upon formal application and
further professional performance appraisal, and on
the continuing nature of the duties associated with
the position.

12.—OTHER MATTERS
The parties agree to discuss these matters that are of rel-

evance to either the College or the staff:
(1) Determination of selection criteria and duties and re-

sponsibilities for Leading Teachers.
(2) Continuation of the investigation of ways of imple-

menting an agreed process which allows teachers to
defer taking part of their salary for a set period of
time and to be repaid the sum of money at a later
date when they take leave.

(3) The movement of staff between the 3 Year and 4
Year trained pay scales.

(4) Leave provisions, in particular;
(a) parenting leave,
(b) leave without pay;
(c) long service leave.

13.—NO REDUCTION
Nothing contained herein shall entitle the College to reduce

the salary or conditions of an employee which prevailed prior
to entering into this agreement, except where provided by this
agreement.

14.—DISPUTE RESOLUTION PROCEDURE
(1) A dispute is defined as:

(a) any question, dispute or difficulty arising out of this
agreement or

(b) any question, dispute or difficulty affecting the rela-
tionship between the employer and an employee or
group of employees.

(2) The following procedure shall apply to the resolution of
any dispute:

(a) the parties to the dispute shall attempt to resolve the
matter by mutual discussion and determination;

(b) if the parties are unable to resolve the dispute, the
matter, at the request of either party, shall be referred
to a meeting between the parties to the agreement
together with any additional representative as may
be agreed by the parties;

(c) if the matter is not then resolved it shall be referred
to the Western Australian Industrial Relations Com-
mission.

15.—NO FURTHER CLAIMS
It is a condition of this agreement that the parties will not

seek any further claims with respect to salaries or conditions
unless they are consistent with the State Wage Case Princi-
ples.

16.—NO PRECEDENT
It is a condition of this agreement that the parties will not

seek to use the terms contained herein as a precedent for other
agreements, whether they involve the College or not.

17.—SIGNATORIES
J.M. Beanall
B.A. Murdoch (Secretary)
C.L. Readhead (Chairman)
Wesley College

T.I. Howe
Independent Schools Salaried Officers’ Association of West-
ern Australia, Industrial Union of Workers

WESTCARE DISABLED EMPLOYEES WAGES
AGREEMENT No. 2
No. AG 14 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Disabled Workers’ Union of Western Australia

and

Westcare Incorporated.

No. AG 14 of 1997.

COMMISSIONER C.B. PARKS.

8 April 1997.

Order.

REGISTRATION OF AN INDUSTRIAL AGREEMENT
No. AG 14 OF 1997

HAVING heard Mr G. Hocking (of Counsel) on behalf of the
first named party and Mr P.G. Robertson on behalf of the sec-
ond named party; and

WHEREAS an agreement has been presented to the Com-
mission for registration as an Industrial Agreement; and

WHEREAS the Commission is satisfied that the aforemen-
tioned agreement complies with s.41A, s.49A and s.49B of
the Industrial Relations Act, 1979;

NOW THEREFORE the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979,
hereby orders:

THAT the agreement titled the Westcare Disabled Em-
ployees Wages Agreement No. 2, filed in the Commission
on 20 January 1997 and as subsequently amended by the
parties, signed by me for identification, be and is hereby
registered as an Industrial Agreement.

(Sgd.) C.B. PARKS,
[L.S.] Commissioner.

AGREEMENT

1.—TITLE
This agreement shall be known as the Westcare Disabled

Employees Wages Agreement No.2.

2.—SCOPE
This agreement applies to disabled employees of Westcare

Incorporated (“the employee’), members of The Disabled
Workers Union of Western Australia (“the Union”), employed
at the employees premises in Carrington Street, Nedlands.

3.—TERM
This agreement shall expire on 6 October 1997.

4.—VARIATION
The Westcare Disabled Employees Wages Agreement No.

AG 128 of 1994 shall be varied by adding a new clause 7 as
follows:

(7) Trial Period
(a) In order for an adequate assessment of the em-

ployee’s capacity to be made, an employer may
employ a person under the provisions of this
clause for a trial period not exceeding 12
weeks, except that in some cases additional
work adjustment time not exceeding four
weeks, may be utilised.

(b) During the trial period the assessment of ca-
pacity shall be undertaken and the proposed
wage rate for a continuing employment rela-
tionship shall be determined .

(c) The rate payable to the employee during the
trial period shall be determined by consulta-
tion between the employer, the employee and
the union.

(d) Work trials should include induction or train-
ing as appropriate to the job being trialed.
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(8) The conditions of employment to apply during a trial
period or in a continuing employment relationship
shall be agreed in writing in order to satisfy the pro-
visions of Section (9) of the Minimum Conditions
of Employment Act 1993.

(9) In the negotiation or determination of wages under
this clause all parties shall take into account that the
additional costs from increased wages and related
costs do not jeopardise the continuing operations of
the employer or prevent or restrict the recruitment
of disabled employees in the future.

(10) The wage rates payable under this clause shall be
altered in accordance with any change to the Mini-
mum weekly Rate of pay prescribed under the
Minimum Conditions of Employment Act 1993 ap-
plicable from time to time with effect from the same
date as the change to the Adult Minimum Weekly
Rate.

(11) The provisions of this agreement shall come into op-
eration and effect on and from 1 January 1997.

5.—NUMBER OF EMPLOYEES BOUND
The parties estimate that 110 employees will be bound by

this agreement.
Signed in PERTH of this 25th day of March 1997

On behalf of
common seal affixed

WESTCARE INCORPORATED
(signed by R Howell)

On behalf of
THE DISABLED WORKERS UNION OF WESTERN
AUSTRALIA
(signed by R A Hughes)
President

(signed by G Cassidy)
Secretary

WOODROFFE INDUSTRIES LIMITED (OSBORNE
PARK) ENTERPRISE BARGAINING AGREEMENT

1996
No. AG 68 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch

and

Woodroffe Industries Limited.

No. AG 68 of 1997.

Woodroffe Industries Limited (Osborne Park) Enterprise
Bargaining Agreement 1996.

CHIEF COMMISSIONER W.S. COLEMAN.

8 April 1997.
Order.

HAVING heard Mr G Sturman on behalf of the Applicant and
Mr D Ryan on behalf of the Respondent and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

THAT the Woodroffe Industries Limited (Osborne Park)
Enterprise Bargaining Agreement 1996 be registered in
accordance with the following Schedule and shall have
effect from the beginning of the first pay period com-
mencing on or after the 20th day of March 1997.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

———

Schedule.

1.—TITLE
This Agreement shall be known as the Woodroffe Industries

Limited (Osborne Park) Enterprise Bargaining Agreement
1996.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Application
4. Parties Bound
5. Date and Period of Operation
6. Relationship to Parent Awards
7. Objectives of Agreement
8. Wages
9. Employee Share Scheme

10. Consultation
11. No Extra Claims
12. Avoidance of Industrial Disputes
13. Non-Precedent
14. National Standards
15. Journey Accident Insurance Cover
16. Renewal of Agreement.

Signatories to Agreement.

3.—APPLICATION
This Agreement shall apply to Woodroffe Industries Limited

(ACN 008 080 466), 55 Hector Street, Osborne Park, W.A.
6017 and all employees at that site who are bound only bound
by the terms of the Sheet Metal Workers’ Award No. 10 of
1973 or the Metal Trades (General) Award No. 13 of 1965,
insofar as those provisions relate to the parties referred to in
Clause 4.—Parties Bound of this Agreement.

4.—PARTIES BOUND
The parties to this Agreement are—

Woodroffe Industries Limited.
All employees engaged in any of the occupations, indus-
tries or callings specified in the Sheet Metal Workers’
Award No. 10 of 1973 or the Metal Trades (General)
Award No. 13 of 1965, employed at 55 Hector Street,
Osborne Park.
The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Austral-
ian Branch.

This Agreement applies to approximately 100 employees.

5.—DATE AND PERIOD OF OPERATION
This Agreement shall operate from lst September 1996 until

28th February 1998.

6.—RELATIONSHIP TO PARENT AWARDS
This Agreement shall be read and interpreted wholly in

conjunction with the Sheet Metal Workers’ Award No. 10 of
1973 and the Metal Trades (General) Award No. 13 of 1965.
Where there is any inconsistency between this Agreement and
the Awards referred to herein, this Agreement shall take
precedence to the extent of the inconsistency.

7.—OBJECTIVES OF AGREEMENT
The objectives of this Agreement are to increase the

productive performance of the Osborne Park operations. For
specific measures to realise such increases, refer to Appendix
A attached hereto.

8.—WAGES
(1) (a) Weekly wages will be increased as follows—

Column 1 Column 2 Column 3 Column 4 Column 5
3% 3% 1% $10.00 $5.00

(b) The increases specified in Columns 2 and 3 of para-
graph (a) hereof will be paid on the actual rate of
pay of an employee as at 28th February 1997.

(c) The percentage increases as set out are to apply on
the actual rate of pay of an employee as at 28th Feb-
ruary 1997 and that rate is the award plus various
over award payments that apply to certain catego-
ries of employees.
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(2) The wage increases in subclause (1) hereof shall be
payable as follows—

(a) The percentage shown in Column 2 shall be included
in the base rate of pay, subject to achievement of the
productivity targets laid down in subclause (1) of
Clause 1.—Productivity Targets in Appendix A and
will be paid for all purposes of the Award.

(b) The percentage shown in Column 3 shall be payable
from the first pay period commencing on or after lst
March 1997, subject to achievement of the produc-
tivity targets specified in paragraph (a) hereof and
will be paid for all purposes of the Award.

(c) The amount shown in Column 4 shall be payable as
a bonus, subject to achievement of the absenteeism
target set out in subclause (3) of Clause 2.—Attend-
ance Targets in Appendix A.

(d) The amount shown in Column 5 shall be payable as
a bonus from the first pay period to commence on or
after lst April 1997, subject to achievement of the
lost time injury hours target prescribed by subclause
(4) of Clause 2 in Appendix A.

(3) The percentage shown in Column 1 of paragraph (a) in
subclause (1) hereof is the second 3% paid for the achievement
of targets under the Du Feu Enterprise Bargaining Agreement
1995. This payment shall become permanent on lst September
1996 and shall apply for all purposes of the Award.

(4) The wage increases set out in subclause (1) hereof shall
not be absorbed into any over-award payment.

(5) The wage increases specified in Columns 2 and 3 in
paragraph (a) of subclause (1) shall be paid as per subclauses
(2) and (3) of Clause 1 in Appendix A.

(6) The bonus payment specified in Column 4 of subclause
(1) hereof is a flat rate bonus and shall be paid as per
arrangements specified by paragraph (d) in subclause (3) of
Clause 2 in Appendix A. The bonus will not be available for
casual employees.

(7) The bonus payment specified in Column 5 of subclause
(1) hereof is a flat rate bonus and shall be paid as prescribed
by subclause (d) in subclause (4) of Clause 2.—Payment of
Bonus in Appendix A.

9.—EMPLOYEE SHARE SCHEME
(1) As Woodroffe is a subsidiary of Hills Industries Limited,

an offer to participate in the Hills Industries Limited Employee
Share Scheme will be made to Woodroffe employees and shares
will be offered free of charge to employees.

(2) The amount of shares offered will be 275 Hills shares
per employee, subject to the following conditions.

(a) Employees will have had at least 12 months service
with Woodroffe Industries Limited at lst January
1997.

(b) Employees will be permanent employees of
Woodroffe Industries Limited.

(c) Participating employees shall agree to be bound by
the conditions of the Hills Industries Employee Share
Scheme.

(3) The offer documents will be distributed by the end of
January 1997.

10.—CONSULTATION
The process for parties to this Agreement to consult each

other about matters involving changes to the organisation, or
performance of work, is through the Consultative Committee.

11.—NO EXTRA CLAIMS
It is a term of this Agreement that each of the employees

bound by this Agreement will not pursue any extra claims,
award or over-award, during the life of the Agreement.

12.—AVOIDANCE OF INDUSTRIAL DISPUTES
The parties to this Agreement shall observe the Avoidance

of Industrial Disputes procedures prescribed by Clause 27 of
the Sheet Metal Workers, Award No. 10 of 1973.

13.—NON-PRECEDENT
This Agreement shall not be used in any manner whatsoever

to obtain similar arrangements or benefits in any other plant
or enterprise.

14.—NATIONAL STANDARDS
This Agreement shall not operate to cause an employee to

suffer a reduction in ordinary time earnings, or in national
standards such as standard hours of work, annual leave or long
service leave.

15.—JOURNEY ACCIDENT INSURANCE COVER
Journey Accident Cover will continue as provided in the

former Du Feu Enterprise Bargaining Agreement 1995.

16.—RENEWAL OF AGREEMENT
Negotiations shall commence not less than three months prior

to the expiry of this Agreement for a replacement document.

SIGNATORIES TO AGREEMENT
For and on behalf of Woodroffe Industries Limited
(signed)
28/02/97.

For and on behalf of The Automotive, Food, Metals, En-
gineering, Printing and Kindred Industries Union of
Workers—Western Australian Branch
(signed)
27/02/97. Common Seal

For and on behalf of the employees of Woodroffe Indus-
tries Ltd—
(signed)
4/3/97.

WOODROFFE INDUSTRIES LIMITED (OSBORNE
PARK) ENTERPRISE BARGAINING AGREEMENT

1997

APPENDIX “A”

SPECIFIC MEASURES TO IMPROVE PRODUCTIVE
PERFORMANCE

1.—PRODUCTIVITY TARGETS
(1) During the life of this Agreement the following targets

will be maintained—
Door Frames: An average of 6.25 completed frames per

employee per hour with no decrease in
quality.

Robe Frames: An average of 2.53 completed frames per
employee per hour with no decrease in
quality.

Roll Forming: An increase in roll forming production to
be sustained by an over-all average of 4%
with no decrease in quality.

(2) If after any three-month period the targets in Clause (1)
hereof are not met, then the wage increases referred to in
paragraphs (a) and (b) of subclause (2) in Clause 8.—Wages
of the Agreement will be withdrawn until the requirements
have been fulfilled again for a continuous period of three
months, unless the Consultative Committee can substantiate
reasons for the shortfall.

(3) (a) The increase, subject to the targets being achieved,
will be paid to all employees covered by this Agreement.

(b) Productivity indicators and production targets for the
Windows Division will be developed and implemented during
the life of this Agreement. The Division will be included in
the Agreement at the time of implementation of the targets
when employees of the Division shall also qualify for the wage
increases specified by paragraphs (a) and (b) of subclause (2)
in Clause 8.—Wages of this Agreement. Payment of the wage
increases shall be as specified in subclause (2) of this clause.

(4) (a) During the life of this Agreement, productivity
indicators and measures of work performance will be developed
for all areas of the factory.

(b) Employees, through the Consultative Committee, agree
to actively and positively participate in the development of
those measures and any changes to work practices.

(c) Management will consult on any proposed changes before
their implementation.

(5) (a) The Consultative Committee will monitor the
implementation of this Enterprise Bargaining Agreement to
ensure that present productivity targets are maintained, that
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any new targets are achieved and that work practices meet the
requirements set out in subclauses (1), (2) and (3) of Clause 1
of this Appendix to justify payments and bonuses prescribed
by subclause (1) of Clause 8.—Wages.

(b) In the event of disagreement, the provisions in Clause
11.—Avoidance of Industrial Disputes of the Agreement shall
be applied.

2.—ATTENDANCE TARGETS
(1) The Company will display targets and monthly

achievements high-lighting total site performance throughout
the factory.

(2) Management will work with the appropriate committees
to assist in the achievement of those targets.

(3) A flat bonus of $10.00 per week will commence to be
paid, as prescribed in paragraph (c) of subclause (2) in Clause
8.- Wages of the Agreement, as soon as the following target is
met—

(a) Definitions:
“Absenteeism” is defined as hours lost to paid and
unpaid sick leave, plus any other unplanned absence
and is calculated as a percentage of the total avail-
able working hours. It does not include annual leave,
long service leave, public holidays, bereavement
leave, jury service, scheduled days off or training. It
also excludes any absence by casual employees.
“The Average” of absenteeism is defined by absen-
teeism over the preceding three months.

(b) The target is for average absenteeism to remain at or
below 3%.

(c) Achievement:
The average will be calculated and distributed to
employees as soon as possible after the beginning of
each month.
If the average meets the targets specified, the bonus
will be paid for all pay period falling within the month.
Should any pay period occur prior to the release of the
average, then any bonus will be back-dated to the start
of the month and paid for that period.
If the average exceeds the target figure, the bonus
will be suspended for that month until such time as
the target is met.

(d) Payment of Bonus:
A weekly bonus will not be paid to any person who
has any unplanned time off, including sick leave, due
to absenteeism, as defined, in any given week (in-
cluding starting late or finishing early without
management approval.
A genuine reason for lateness of work, time off dur-
ing work or an early finish can be agreed to by the
Production Manager.
Subject to achievement of the targets specified, the bo-
nus will be paid on annual leave and public holidays.
The bonus will not be paid to any person on long
service leave or as an additional payment while an
employee is an worker’s compensation.

(e) In the case of any general dispute between the par-
ties, the Consultative Committee will consult on the
issue.

(4) Reduced Lost Time Injury Hours:
A flat bonus of $5.00 per week will be paid, as prescribed by

paragraph (d) of subclause (2) in Clause 8.—Wages of the
Agreement, if the following target is met—

(a) Target:
Lost time injury hours to remain at or below 0.4% of
available working hours in any given quarter of the
year. A “quarter” is defined as January to March, April
to June, July to September and October to December.

(b) Method of Achievement:
The process by which lost time injury hours will be
reduced is by employees—

* Not using equipment unless suitably trained.
* Complying with Company O. S. & H. poli-

cies and procedures.

* Bringing to the attention of management pro-
cedures which appear to be in conflict or are
no longer relevant,

* Reporting all injuries and unsafe conditions
to the appropriate person.

* Attending and completing follow-up actions
from toolbox meetings.

* Keeping their work area tidy.
* Where qualified, training other employees.

(c) Definition:
Lost time injury hours are defined as a person miss-
ing at least one full shift, lost after an injury has
occurred, excluding journey injuries.

(d) Payment of Bonus:
The bonus will be paid with usual wages.
If lost time injury hours exceed the target level in
any given quarter, the bonus will be suspended in
the next quarter and until such time as lost time in-
jury hours again meet the target.

(5) (a) Any O. S. & H. matters raised by employees through
the O. S. & H. Committee that have not been acted
upon by management and which results in lost in-
jury hours will not be included in calculations for
the bonus.

(b) In the case of a dispute between the parties, the O. S.
& H. Committee will consult on the issue.

3.—CLASSIFICATIONS
During the life of this Agreement all classifications and job

descriptions will be reviewed, the purpose being to ensure
that—

* There is fairness and equity between the different
functions undertaken by, and remuneration paid to,
employees.

* Opportunities for career advancement have been
identified.

* Multi-skilling provides for more interesting, flexible
and highly-skilled work.

4.—TAKING LEAVE
(1) Accrued long service leave may be taken in blocks of

one week or more by agreement between the employee
concerned and management.

(2) Annual leave may be taken as mutually agreed by
management and the employee concerned.

AWARDS/AGREEMENTS—
Variation of—

BUILDING TRADES (CONSTRUCTION)
AWARD 1987

No. R14 of 1978.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters &
Plasterers Union of Workers & Another

and

Adsigns Pty Ltd & Others

No. 334 of 1997.

Building Trades (Construction) Award 1987.

COMMISSIONER J.F. GREGOR .

22 April 1997.

Order.
HAVING heard Ms J Harrison on behalf of the first named
party and Mr K Richardson & Ms S Laferla on behalf of the
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second named party, and by consent, the Commission, pursu-
ant to the powers conferred on it under the Industrial Relations
Act, 1979, hereby orders:

THAT the Building Trades (Construction) Award 1987,
No. R 14 of 1978, be varied in accordance with the fol-
lowing Schedule and that such variation shall have effect
from the beginning of the first pay period commencing
on or after 14 April 1997.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

Schedule.
1. Clause 50.—Superannuation: Delete this clause and in-

sert in lieu thereof the following:

50.—SUPERANNUATION
(1) DEFINITIONS

For the purpose of this clause:
(a) “Superannuation Legislation” means the Fed-

eral legislation as varied from time to time,
governing the superannuation rights and obli-
gations of the parties, which includes the
Superannuation Guarantee (Administration)
Act 1992, the Superannuation Guarantee
Charge Act 1992, the Superannuation Indus-
try (Supervision) Act 1993 and the
Superannuation (Resolution of Complaints)
Act 1993.

(b) “Fund” means a complying fund, as defined
in the superannuation legislation.

(c) “Eligible employee” shall mean an employee
who is entitled to receive employer superan-
nuation contributions in accordance with the
superannuation legislation.

(d) “The relevant fund” means the fund selected
in respect of an employee pursuant to
subclause (4) hereof.

(e) “Ordinary time earnings” (which, for the pur-
poses of the Superannuation Guarantee
(Administration) Act 1992, will operate to pro-
vide a notional earnings base) shall mean the
actual ordinary rate of pay the employee re-
ceives for ordinary hours of work including
tool allowance, industry allowances, trade al-
lowance, shift loading and leading hand. in
charge or supervisory allowances where ap-
plicable. The term includes any regular
over-award pay as well as casual rates received
for ordinary hours of work. All other allow-
ances and payments are excluded.

(2) CONTRIBUTIONS
(a) In accordance with the Superannuation legis-

lation and subject to the Trust Deed of the
relevant fund, an employer shall contribute an
amount on behalf of each eligible employee
into a relevant superannuation fund, which re-
flects the employers’ liability as prescribed in
Part 3 of the Superannuation Guarantee (Ad-
ministration) Act 1992 (as set out in (b) below).

(b) The level of contributions required under the
Superannuation Guarantee (Administration)
Act 1992 are as follows:
Financial Year (1 July—30 June)
Percentage
1996—97 6
1997—98 6

(3) EMPLOYEE CONTRIBUTIONS
(a) Subject to the rules of the Fund, employees of

a respondent employer who wish to make con-
tributions to the Fund additional to those being
paid pursuant to subclause (2) hereof, shall be
entitled to do so. Such employees may either

forward their own contribution directly to the
Fund administrators or, where it is practicable
to do so, authorise the employer to pay into
the Fund from the employee’s wages, amounts
specified by the employee.

(b) Employee contributions to the Fund deducted
by the employer at the employee’s request shall
be held in Trust on the employee’s behalf and
be subject to the following conditions:

(i) The amount of contributions shall be
expressed in whole dollars.

(ii) Employees shall have the right to ad-
just the level of contribution made on
their own behalf from the first of the
month following the giving of three
months’ written notice to the employer.
Provided that by agreement with the
employer, employees may vary their
additional contribution in extenuating
circumstances at other times.

(iii) Contributions deducted under this
clause shall be forwarded to the Fund
at the same time as contributions un-
der subclause (2) hereof

(4) SUPERANNUATION FUND
(a) The employer shall make superannuation con-

tributions, or improvements pursuant to this
clause, to any of the following funds (that meet
the definition set out in subclause (1)(b)):

(i) C+BUS, CTRF, the Westscheme Su-
perannuation Scheme; Building
Employees Superannuation Trust; or

(ii) any fund agreed between the employer
and eligible employees, and the union
or unions, where applicable; or

(iii) any fund which has application to em-
ployees in the principal business of the
employer, where eligible employees
covered by this award are a minority
of award-covered employees; or

(iv) any other approved occupational super-
annuation fund to which an employer
or eligible employee who is a member
of the religious fellowship known as
The Exclusive Brethren elects to con-
tribute.

(b) Provided that an employer shall not be required
to contribute to more than one fund in respect
of eligible employees employed under this
Award.

(c) Subject to the terms of this clause, where there
is a dispute over the choice of fund in respect
of one or more employees, the matter shall be
referred to the WA Industrial Relations Com-
mission for determination.

(5) FUND MEMBERSHIP
(a) The employer shall make an eligible employee

aware of his/her entitlements under this clause
and shall arrange for such eligible employee
the opportunity to become a member of the
relevant Fund. An eligible employee shall,
within a period of 30 days from commence-
ment of employment complete the necessary
application forms to become a member of the
relevant Fund, to the satisfaction of the Trus-
tees of that Fund, in order to be entitled to the
contributions prescribed in subclause (2)
hereof

(6) EXEMPTION
(a) This clause shall be deemed to be satisfied by

an employer, who as at 1 December 1991 or at
the date of becoming respondent to this award,
is already satisfying and continues to satisfy
the requirements of subclause (2) hereof by
providing superannuation contributions which
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reflects the employers’ liability as prescribed
in Part 3 of the Superannuation Guarantee
(Administration) Act 1992, or any higher
amount as required by the Trust Deed of the
relevant fund.

(7) ABSENCE FROM WORK
Subject to the Trust Deed to the Fund of which an
employee is a member, the following provisions shall
apply.
Paid Leave

(a) Contributions shall continue whilst a member
of a Fund is absent on annual leave, sick leave,
long service leave, public holidays, jury serv-
ice, bereavement leave, or other paid leave.

Unpaid Leave
(b) Contributions shall not be required in respect

of any period of absence from work without
pay of one day or more.

Work Related Injury or Illness
(c) In the event of an eligible employee’s absence

from work being due to work related injury or
work related illness, contributions at the nor-
mal rate shall continue for the period of the
absence provided that:

(i) the member of the fund is receiving
workers compensation payments or is
receiving regular payments directly
from the employer in accordance with
statutory requirements or the provisions
of this Award;

(ii) the person remains an employee of the
employer.

CAN MANUFACTURING (PRODUCTION AND
MAINTENANCE—AMALGAMATED INDUSTRIES

PTY LTD) AWARD 1985
No. A4 of 1985.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing, and Allied Workers Union of

Australia, Engineering & Electrical Division, Western
Australia Branch

and

Westcan (A Division of Amcor Ltd) & Other.

No. 1749A of 1996.

COMMISSIONER J.F. GREGOR .

15 April 1997.

Order.
HAVING heard Mr C Young on behalf of the applicant and
Mr D Sproule on behalf of the respondents, and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders:

THAT the Can Manufacturing (Production and Main-
tenance—Amalgamated Industries Pty Ltd) Award 1985
as amended shall be further varied in accordance with the
attached schedule.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

Schedule.
1. Clause 6.—Rates of Pay. Delete subclause (2) of this clause

and insert in lieu thereof the following:
(2) (a)

Classification 1st & 2nd
Arbitrated

Rate Per Safety Net Total Per Hourly
Week Adjustment Week Rate

$ $ $ $
Toolmaker 466.60 16.00 482.60 12.70
Base Tradesperson 447.50 16.00 463.50 12.1974

(as defined)
Intermediate Can Making 466.50 16.00 482.50 12.6974

Tradesperson (as
defined)

Special Class Can Making 473.20 16.00 489.20 12.8737
Tradesperson (as
defined)

Electrical Installer 447.50 16.00 463.50 12.1974
Electrical Fitter 447.50 16.00 463.50 12.1974
Electrician Special Class 473.20 16.00 489.20 12.8737
Electrical Tradesperson’s 367.80 16.00 383.80 10.10

Assistant
Operator Grade 1 420.00 16.00 436.00 11.4737

(as defined)
Operator Grade 2 400.30 16.00 416.30 10.9553

(as defined)
Operator Grade 3 370.60 16.00 386.60 10.1737

(as defined)

(b) The rates of pay in this award include the second
$8.00 per week arbitrated safety net adjustment pay-
able under the December, 1994 State Wage Decision.
This second $8.00 per week arbitrated safety net
adjustment may be offset to the extent of any wage
increase payable since 1 November, 1991, pursuant
to enterprise agreements, consent awards variations
to give effect to enterprise agreements, insofar as that
wage increase has not previously been used to offset
an arbitrated safety net adjustment. Increases made
under previous State Wage Case Principles or under
the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be
used to offset arbitrated safety net adjustments.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing, and Allied Workers Union of

Australia, Engineering & Electrical Division, Western
Australia Branch

and

Westcan (A Division of Amcor Ltd) & Other.

No. 1749 of 1996.

COMMISSIONER J.F. GREGOR.

15 April 1997.

Order.
HAVING heard Mr C Young on behalf of the applicant and
Mr D Sproule on behalf of the respondents, and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders:

THAT application No. 1749 of 1996 made for the pur-
pose of amending the Can Manufacturing (Production and
Maintenance—Amalgamated Industries Pty Ltd) Award
1985 be and is hereby divided into the following separate
parts—1749A of 1996 which is to be concluded by fur-
ther order of the Commission that amends the aforenamed
award to the extent agreed between the parties in relation
to Clause 6.—Rates of Pay subclause (2); and

THAT 1749B of 1996 which shall be constituted by the
disputed claims in relation to amendments to Clause 6.—
Rates of Pay subclauses (3) and (8); and
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THAT the proceedings to hear and determine matter
number 1749B of 1996 be and hereby adjourned to a date
to be fixed.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

EGG PROCESSING AWARD 1978
No. R42 of 1978.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Food Preservers’ Union of Western Australia, Union of
Workers

and

W.A. Egg Marketing Board.

No. 390 of 1995.

Egg Processing Award 1978.

COMMISSIONER R.N. GEORGE.

30 April 1997.
Order.

HAVING heard Mr W. Johnston on behalf of the Applicant
and Ms L. Howe on behalf of the Respondent and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the Egg Processing Award 1978 be varied in ac-
cordance with the following Schedule and that such
variation shall have effect with respect to subclause (1)(a),
(2) and (4)(a) of Clause 14.—Wages as from the begin-
ning of the first pay period commencing on or after 30
March, 1995 and with respect to subclause (1)(b) of Clause
14.—Wages from the beginning of the first pay period
commencing on or after 30 September 1995.

(Sgd.) R. N. GEORGE,    
[L.S.] Commissioner.

———

Schedule.
1. Clause 14.—Wages: Delete subclauses (1) and (2) of this

clause and insert in lieu the following—
(1) Adult Employees

(a) The following rates shall apply from the first
pay period on or after 30 March 1995

Base Rate Arbitrated Total Rate
 Safety Net
Adjustment

$ $ $
Machine Operator 363.67 8.00 371.67
Quality Controller 362.44 8.00 370.44
Freezer Room Attendant 355.47 8.00 363.47
Candler and/or oiler 353.01 8.00 361.01
Bench Hand 338.46 8.00 346.46
Trainee Candler and/or oiler 338.05 8.00 346.05
Packer and/or Cracker 338.05 8.00 346.05
Floor Hand 330.26 8.00 338.26

The rates of pay in this award include the first $8.00
per week arbitrated safety net adjustment payable
under the December 1994 State Wage Decision. The
first $8.00 arbitrated safety net adjustment may be
offset to the extent of any wage increase as a result
of agreements reached at enterprise level sine I No-
vember 1991. Increases made under previous State
Wage Case Principles or under the current Statement
of Principles, excepting those resulting from enter-
prise agreements, are not to be used to offset
arbitrated safety net adjustments.

(b) The following rates shall apply from the first
pay period on or after 30 September 1995

Base Rate Arbitrated Total Rate
 Safety Net
Adjustment

$ $ $
Machine Operator 363.67 16.00 379.67
Quality Controller 362.44 16.00 378.44
Freezer Room Attendant 355.47 16.00 371.47
Candler and/or oiler 353.01 16.00 369.01
Bench Hand 338.46 16.00 354.46
Trainee Candler and/or oiler 338.05 16.00 354.05
Packer and/or Cracker 338.05 16.00 354.05
Floor Hand 330.26 16.00 346.26

The rates of pay in this award include the first $8.00
per week arbitrated safety net adjustment payable
under the December 1994 State Wage Decision. The
first $8.00 arbitrated safety net adjustment may be
offset to the extent of any wage increase as a result
of agreements reached at enterprise level sine I No-
vember 1991, Increases made under previous State
Wage Case Principles or under the current Statement
of Principles, excepting those resulting from enter-
prise agreements, are not to be used to offset
arbitrated safety net adjustments.
The rates of pay in this award include the second
$8.00 per week arbitrated safety net adjustment pay-
able under the December 1994 Sate Wage Decision.
This second $8.00 per week arbitrated safety net
adjustment may be offset to the extent of any wage
increase payable since I November 1992 pursuant to
enterprise agreements, enterprise flexibility agree-
ments or consent awards or award variations to give
effect to enterprise agreements, insofar as that wage
increase has not previously been used to offset an
arbitrated safety net adjustment. Increases made un-
der previous State Wage Case Principles or under
the current Statement of Principles, excepting those
resulting from enterprise agreements, are no to be
used to offset arbitrated safety net adjustments.

(2) Employees placed in charge of a section or in charge
of other employees shall be paid the following al-
lowances per week in addition to the rates prescribed
elsewhere in this clause for the work performed—

(a) Sectional Supervisors $
(i) Recievals 38.85

(ii) Materials 38.85
(iii) Pulp 38.85
(iv) Floor 38.85

(b) Other Supervisors $
(i) Cleaning 26.39

(ii) Cases and Trolleys 26.39
(iii) Machine 26.39
(iv) Quality Control 26.39
(v) Floor (Depot) 26.39
(vi) Leading Hand 13.02

2. Clause 14.—Wages: Delete placitum (a) from subclause
(4) and replace with the following—

(a) In addition to the rates of pay prescribed elsewhere
in this clause the following service payments shall
be paid—

Per Week
After one year’s service 8.10
After two year’s service 9.33
After three year’s service 11.38
After four year’s service 15.48
After five year’s service 19.17
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ELECTRONICS INDUSTRY AWARD
No. A 22 of 1985.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing, and Allied Workers Union of

Australia, Engineering & Electrical Division, Western
Australian Branch.

and

A. D. Engineering Pty Ltd & Others.
No. 1580A of 1996.

Electronics Industry Award No. A 22 of 1985.

COMMISSIONER J.F. GREGOR.
9 April 1997.

Order.
HAVING heard Mr C Young on behalf of the applicant and
Ms E Mackey and Ms V Paul on behalf of respondents, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

THAT the Electronics Industry Award No. A 22 of 1985,
be varied in accordance with the following Schedule and
that such variation shall have effect from the beginning of
the first pay period commencing on or after 17 March 1997.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

Schedule.
1. Clause 2.—Arrangement: Delete number and title 2A.—

State Wage Principles—June 1991 in this clause.
2. Clause 2A.—State Wage Principles—June 1991: Delete

this clause.
3. Clause 9.—Overtime: Delete paragraph (f) of subclause

(3) of this clause and insert in lieu thereof:
(f) Subject to the provisions of paragraph (g) of this

subclause, an employee required to work overtime
for more than two hours shall be supplied with a meal
by the employer or be paid $6.80 for a meal and, if
owing to the amount of overtime worked, a second
or subsequent meal is required he/she shall be sup-
plied with each such meal by the employer or be paid
$4.60 for each meal so required.

4. Clause 13.—Car Allowance: Delete subclause (3) of this
clause and insert in lieu thereof:

(3) A year for the purpose of this clause shall commence
on 1 July and end on 30 June next following.

RATES OF HIRE FOR USE OF EMPLOYEE’S OWN
VEHICLE ON EMPLOYER’S BUSINESS

MOTOR CAR
Area and Details  Engine Displacement

(in Cubic Centimetres)

Over  Over  1600cc
2600cc 1600cc  & under

Rate per kilometre (cents) - 2600cc

Metropolitan Area 57.3 51.2 44.5
South West Land Division 58.6 52.4 45.6
North of 23.5° South Latitude 64.2 57.8 50.3
Rest of the State 60.3 54.2 47.0
Motor Cycle (In All Areas) 19.6 cents per Kilometre

5. Clause 15.—Distant Work: Delete subclauses (4) and (5)
of this clause and insert in lieu thereof:

(4) An employee, to whom the provisions of subclause
(1) of this clause apply, shall be paid an allowance
of $24.10 for any weekend that the employee returns
home from the job, but only if—

(a) The employee advises the employer or the
employer’s agent of the employee’s intention
no later than Tuesday immediately preceding
the weekend in which the employee so returns;

(b) The employee is not required for work during
that weekend;

(c) The employee returns to the job on the first
working day following the weekend; and

(d) The employer does not provide, or offer to
provide, suitable transport.

(5) Where an employee, supplied with board and lodg-
ing by the employer, is required to live more than
800 metres from the job the employee shall be pro-
vided with suitable transport to and from that job or
be paid an allowance of $10.60 per day, provided
that where the time actually spent in travelling ei-
ther to or from the job exceeds 20 minutes, that excess
time shall be paid for at ordinary rates whether or
not suitable transport is supplied by the employer.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Communications, Electrical, Electronic, Energy,

Information, Postal, Plumbing, and Allied Workers Union of
Australia, Engineering & Electrical Division, Western

Australian Branch
and

A.D. Engineering Pty Ltd & Others.
No. 1580 of 1996.

Electronics Industry Award No. A22 of 1985.
COMMISSIONER J.F. GREGOR.

9 April 1997.
Order.

HAVING heard Mr C Young on behalf of the applicant and
Ms E Mackey and Ms V Paul on behalf of respondents, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

THAT application No. 1580 of 1996 made for the pur-
pose of amending the Electronics Industry Award No. A22
of 1985 be and is hereby divided in the following sepa-
rate parts—1580A of 1996 which is to be concluded by
further order of the Commission that amends the award
to the extent agreed by the parties in an amended sched-
ule B as submitted and relating to Clause
2.—Arrangement, Clause 2A.—State Wages Principles—
June 1991, Clause 9.—Overtime, Clause 13.—Car
Allowance, Clause 15.—Distance Work; and

THAT 1580B of 1996 which shall be constituted by
disputed claims in relation to Clause 33.—Wages, part
II—Construction Work: Clause 6.—Allowance for Trav-
elling, Clause 7.—Distant Work, Clause 10.—Wages; and

THAT the proceedings to hear and determine matter
1580B of 1996 be and is hereby adjourned to a date to be
fixed.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

ENGINEERING TRADES (GOVERNMENT)
AWARD 1967

Nos 29, 30 & 31 of 1961 and 3 of 1962.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch And Another
and

Hon Minister for Construction and Others.
No. 469 of 1993.

Engineering Trades (Government) Award Nos 29, 30 & 31
of 1961 and 3 of 1962.

COMMISSIONER R.N. GEORGE.
17 April 1997.

Order.
HAVING heard Mr G. Sturman on on behalf of The Automo-
tive, Food, Metals, Engineering, Printing and Kindred
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Industries Union of Workers—Western Australian Branch; Mr
C. Young on behalf of the Communications, Electrical, Elec-
tronic, Energy, Information, Postal, Plumbing and Allied
Workers Union of Australia, Engineering and Electrical Divi-
sion, Western Australian Branch and Ms L. Howe on behalf of
the Respondents and by consent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act,
1979, hereby orders:

THAT the Engineering Trades (Government) Award Nos
29, 30 & 31 of 1961 and 3 of 1962 be varied in accord-
ance with the following Schedule and that such variation
shall have effect from the beginning of the first pay pe-
riod commencing on and from 11 March 1997.

(Sgd.) R. N. GEORGE,
[L.S.] Commissioner.

Schedule.
1. Clause 2.—Arrangement: After the title “Fifth Schedule—

Building Management Authority Wages and Conditions” insert
the following new title—

Sixth Schedule—Named Parties to the Award
2. Fifth Schedule—Building Management Authority Wages

and Conditions: After this Schedule insert a new Schedule as
follows—

SIXTH SCHEDULE—NAMED PARTIES TO THE
AWARD

Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Austral-
ian Branch

Communications, Electrical, Electronic, Energy, In-
formation, Postal, Plumbing and Allied Workers Union
of Australia, Engineering and Electrical Division, West-
ern Australian Branch

FURNITURE TRADES INDUSTRY AWARD
No. A6 of 1984.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Troy Development Corporation Pty Ltd trading as
Masterfloors

and

The Forest Products, Furnishing and Allied Industries
Industrial Union of Workers, WA & Os.

No. 521 of 1997.

Furniture Trades Industry Award
No. A6 of 1984.

COMMISSIONER P.E. SCOTT.

1 May 1997.

Order.
HAVING heard Mr S Foy on behalf of Troy Development
Corp Pty Ltd trading as Masterfloors and Mr T Daly on behalf
of The Forest Products, Furnishing and Allied Industries In-
dustrial Union of Workers, WA, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act,
1979, hereby orders:

THAT the Furniture Trades Industry Award be varied
in accordance with the following Schedule and that such
variation shall have effect on and from the 15th day of
March 1997.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Schedule.
1. Clause 2.—Arrangement: Delete this clause and insert

the following in lieu thereof:

2.—ARRANGEMENT
 1. Title

1A. Statement of Principles—August 1996
2. Arrangement
3. Area
4. Scope
5. Term
6. No Reduction
7. Mixed Functions
8. Wages
9. Payment of Wages

10. Leading Hands
11. Setter Out
12. Casual Employees
13. Hours
14. Overtime
15. Meal Money
16. Shifts
17. Holidays
18. Annual Leave
19. Away from Home and Travelling Time

19A. Car Allowance
20. Contract of Service

20A Redundancy
21. Grinding Time
22. Under-Rate Employees
23. Piecework
24. Interviewing Employees and Inspection of Premises
25. Posting of Union Notices
26. Junior Employees
27. Junior Employees Certificate
28. Cleaning of Hands
29. Record
30. Clock
31. Breakdown
32. Board of Reference
33. Definitions
34. Apprentices
35. Sick Leave
36. Rest Period and Meal Break
37. Long Service Leave
38. Part-Time Employees
39. Protective Clothing
40. Dirt or Dust Money
41. Compassionate Leave
42. Special Rates and Conditions
43. Provision of Appliances
44. Jury Service
45. First Aid Equipment
46. Location Allowances
47. Maternity Leave
48. Grievance/Dispute Settling Procedure
49. Superannuation
50. Notification of Change
51. Structural Efficiency
52. Training
53. AVTS Pilot—Floor Finishing and Covering

Appendix—Resolution of Disputes Requirements
Schedule “A”—Industries and List of Respond-
ents.
Schedule “B”—Parties to the Award
Appendix—S.49B—Inspection Of Records Require-
ments

2. Clause 52. Training: Immediately following these clause,
insert a new clause, Clause 53.—AVTS Pilot—Floor Finish-
ing and Covering:

53.—AVTS PILOT—FLOOR FINISHING AND
COVERING

(1) The rates of pay for the Australian Vocational Training
System (AVTS) Pilot Program specified in this clause will
apply during the period competency based training arrange-
ments are being trialed in accordance with the terms of the
agreed project, ie. three years.
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(2) The normal period to be served by participating trainees
shall be no less than three years provided that this period may
be varied to take into account such appropriate competencies
as the trainees may have gained prior to the commencement of
the program by way of a system of Recognition of Prior Learn-
ing (RPL).

Any RPL system adopted shall use guidelines and criteria as
approved by the parties.

(3) The AVTS Floor Finishing and Covering pilot program
has been developed to meet the requirements of the Western
Australian Floor Finishing and Covering Industry.

Training modules will be selected from the program accred-
ited by the Western Australian Skills Standards Accreditation
Board.

Trainees will be required to become competent in all the
Broad Based, Core and Specific Skills with the remaining
module to be selected from the Additional Specific Skills which
form the Western Australian curriculum as varied from time
to time.

The nominal time required to complete the course is 888
hours.

(4) The pilot scheme will be monitored by the AVTS Pilot
Floor Finishing and Covering Steering Committee, compris-
ing employers, representatives from the Forest Product,
Furnishing and Allied Industries Industrial Union of Workers,
WA and the Light Manufacturing Industry Training Council
(WA) Inc.

The parties agree that the purpose of the pilot is to trial com-
petency based training in the Floor Finishing and Covering
area and that variations to the wages or course structure may
be necessary during the life of the pilot.

(5) Junior Trainees
(a) The weekly wage rate for junior trainees shall be the

undermentioned percentages of the total ordinary
weekly wage rate prescribed in this Award for a Fur-
niture Making Employee Group 5.

In relation to off % of Furniture
the job training making

Employee
Group 5

On commencement of training 42%
Completion of 328 nominal hours completion of 55%

and assessed as competent in block 4
practical application of the modules
studied

Completion of further 340 nominal completion of 88%
hours and assessed as competent in block 8
practical application of the modules
studied

Completion of further 220 nominal completion of 100%
hours and assessed as competent in block 11
practical application of the modules
studied

(b) Where, due to reasons of module unavailability, a
trainee is unable to participate in one or more mod-
ules necessary for the completion of a particular block
of modules, he or she may still progress to the next
pay increment provided that:

(i) He or she has still completed the number of
nominal hours necessary for progression to the
next incremental leave (or has attained equiva-
lent RPL); and

(ii) Where a trainee completes another module as
substitution for an unavailable module, par-
ticipation in the substitute module is by
agreement with the employer; and

(iii) Where an unavailable module is a compulsory
module in accordance with the Western Aus-
tralian curriculum, that module shall be
completed by the trainee at the first available
opportunity.

(6) Adult Trainees
(a) The weekly wage rate for adult trainees (21 years of

age and over) shall be the undermentioned percent-
ages of the total ordinary weekly rate prescribed in
this Award for a Furniture Making Employee Group
5.

In relation to off % of Furniture
the job training making

Employee
Group 5

On commencement of training 83.5%
Completion of 328 nominal hours completion of 88%

and assessed as competent in block 4
practical application of the modules
studied

Completion of further 340 nominal completion of 93%
hours and assessed as competent in block 8
practical application of the modules
studied

Completion of further 220 nominal completion of 100%
hours and assessed as competent in block 11
practical application of the modules
studied

(b) Where, due to reasons of module unavailability, a
trainee is unable to participate in one or more mod-
ules necessary for the completion of a particular block
of modules, he or she may still progress to the next
pay increment provided that:

(i) He or she has still completed the number of
nominal hours necessary for progression to the
next incremental leave (or has attained equiva-
lent RPL); and

(ii) Where a trainee completes another module as
substitution for an unavailable module, par-
ticipation in the substitute module is by
agreement with the employer; and

(iii) Where an unavailable module is a compulsory
module in accordance with the Western Aus-
tralian curriculum, that module shall be
completed by the trainee at the first available
opportunity.

(7) The following list are those modules which is agreed shall
be delivered within the scope of the AVTS pilot program.

Code Title Hours
Broad Based
ABC501 Introduction to Furnishings 8
ABC502 Occupational Health & Safety (1) 8
ABC503 Workplace Environment 8
ABC504 Calculations 24
ABC505 Communication 40
ABC523 Basic Machines (FF&C) 20
ABC525 Introduction to Materials (FF&C) 20
ABC528 Hand Tools and Equipment 20
ABC530 Materials Handling (FF&C) 20
ABC513 Working with Others 20
ABC529 Power Tools & Equipment (FF&C) 20
Core
ABC541 Occupational Health & Safety (2) 20
ABC842 Sub Floor Preparation (Coatings) 20
ABC546 Customer Relations & Services 20
ABC548 Quality Principles 10
ABC565 Manufacturing Process (FF&C) 20
ABC568 Specification/Plan Reading (FF&C) 30
Specific
ABC840 Sub Floor Preparation (Hard Underlays)20
ABC841 Sub Floor Preparation (Sanding) 20
ABC843 Sub Floor Preparation (Levelling) 20
ABC844 Planning and Estimating 20
ABC846 Trims and Accessories 20
ABC847 Woven Carpets Preparation &

Installation 60
ABC848 Tufted Carpets Preparation &

 Installation 60
ABC849 Staircase Preparation & Installation 60
ABC850 Resilient Sheet Installation 60
ABC851 Resilient Tile Installation 40
ABC857 Commercial Carpets 40
ABC858 Foam Backed Carpets 40
ABC860 Resilient Bench and Wall Installation 40
ABC862 Carpet Tile Installation 40
Specific Electives (minimum of 20 hours)
ABC859 Carpet Care & Maintenance 20
ABC975 Bonded Carpets 40
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MEAT INDUSTRY (STATE) AWARD 1980
No. R9 of 1979.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Australasian Meat Industry Employees’ Union, Industrial
Union of Workers, West Australian Branch

and

Action Food Barns (WA) Pty Ltd and Others.
No. 304 of 1997.

Meat Industry (State) Award, 1980.
2 May 1997.

Order.
HAVING heard Mr G.W. Ferguson on behalf of the Applicant
and Ms J.L. Dowling on behalf of some of the Respondents
and Mr M. J. Darcy on behalf of the remaining Respondents
and by consent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT the Meat Industry (State) Award, 1980 be varied
in accordance with the following Schedule and that such
variation shall have effect from the beginning of the first
pay period commencing on or after the today’s date.

(Sgd.) G. L. FIELDING,
[L.S.] Senior Commissioner.

Schedule.
1. Clause 9.—Rates of Wages: Delete this clause and insert

in lieu the following—

9.—RATES OF WAGES
The following are the minimum rates of wages payable to

employees covered by this Award and shall include the third
Arbitrated Safety Net Adjustment of $8.00 per week as ex-
pressed hereunder.

The rates of pay in this award include the three arbitrated
safety net adjustments totalling $24.00 per week available under
the Arbitrated Safety Net Adjustment Principle pursuant to
either the December 1993 State Wage Case Decision, the De-
cember 1994 State Wage Case Decision and the March 1996
State Wage Case decision. The first, second and third $8.00
per week arbitrated safety net adjustments may be offset to
the extent of any wage increases payable since 1 November
1991 pursuant to enterprise agreements or consent awards or
award variations to give effect to enterprise agreements, inso-
far as that wage increase or part of it has not previously been
used to offset an arbitrated safety net adjustment. Increases
made under previous State Wage Case Principles or under the
curremt Statement of Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated
safety net adjustments.

The minimum rates of wages set out here under shall be
payable for all purposes of the award and operate from the
beginning of the first pay period commencing on or after the
date of hearing.

Base Safety Net Minimum
Rate Adjustment Rate

$ $ $
(1) Adult employees in retail

establishments (other than
supermarkets)

(a) First Shopperson—in shop
employing two or up to
five employees inclusive 378.20 24.00 402.20

(b) First Shopperson—in shop
employing more than
five employees 382.50 24.00 406.50

(c) General Butcher 375.40 24.00 399.40
(d) Smallgoodsperson 375.40 24.00 399.40
(e) Filler Operator 336.50 24.00 360.50
(f) Linker and Table Hand 336.50 24.00 360.50

Base Safety Net Minimum
Rate Adjustment Rate

$ $ $
(g) Salesperson 351.30 24.00 375.30
(h) Cashier 344.20 24.00 368.20
(i) Wrapper and Packer 335.00 24.00 359.00
(j) Counterhand 335.00 24.00 359.00
(k) Cleaner 326.00 24.00 350.00
(l) When a General Butcher is

required by the employer
to accept temporary
responsibility additional to
his/her normal duties he/she
shall be paid the rate equal
to a First Shopperson as
specified in this subclause.

(2) Adult employees
(supermarkets)

(a) Supermarket Butcher 414.70 24.00 438.70
(b) Wrapper, Packer, Pricer,

Cabinet Attendant 355.20 24.00 379.20
(c) Cleaner 326.00 24.00 350.00

(3) Employees in meat auctions,
wholesale, contract caterers,
prepacking and export
processing establishments

(a) General Butcher 360.50 24.00 384.50
(b) Boner 363.90 24.00 387.90
(c) Slicer 344.50 24.00 368.50
(d) Carcass Pretrimmer 330.50 24.00 354.50
(e) Electric Meat Saw Operator 314.60 24.00 338.60
(f) Meat Lumper (Auction

Room) 331.40 24.00 355.40
(g) Filler Operator 324.90 24.00 348.90
(h) Chiller Hand 322.60 24.00 346.60
(i) Strapping or Wiring Machine

Operator 314.60 24.00 338.60
(j) Operator of Electric Wizard

Knife 314.60 24.00 338.60
(k) Spotter or Quality Control

Tester 333.20 24.00 357.20
(l) Employee in Pre-packing

section whose work
includes pricing 323.60 24.00 347.60

(m)Wrapper and Packer 323.60 24.00 347.60
(n) Carton Room Employee,

being an employee who
makes up cartons, stockinetts,
hessian wraps or
polythene or who stencils
cartons 314.60 24.00 338.60

(o) General Hand 314.60 24.00 338.60

(4) Employees in saleyards and
slaughtering establishments

(a) (i) Slaughterperson (on
rail beef) 378.10 24.00 402.10

(ii) Slaughterperson (on
rail mutton chain
and dead rail
system) 363.90 24.00 387.90

(iii) Slaughterperson (solo) 363.90 24.00 387.90
(b) Crutcher or Dagger 345.70 24.00 369.70
(c) Head Skinner (when not part

of slaughtering duties) 336.70 24.00 360.70
(d) Trimmer 330.50 24.00 354.50
(e) Dehorner and Tonguer 330.50 24.00 354.50
(f) Jaw Puller, Head Trimmer

and Head Splitter 330.50 24.00 354.50
(g) Head Splitter (Mutton or

Goats) 330.50 24.00 354.50
(h) Tally Clerk 329.90 24.00 353.90
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Base Safety Net Minimum
Rate Adjustment Rate

$ $ $
(i) Viscera Separator 326.70 24.00 350.70
(j) Hide Salter 325.00 24.00 349.00
(k) (i) Skin Shed Hand 320.40 24.00 344.40

(ii) Classer and/or
Grader of Skins 388.10 24.00 412.10

(l) Gambrel and Spreader
Inserter 324.00 24.00 348.00

(m)Operator of Rumbler
Cleaning Roller and Skids 324.00 24.00 348.00

(n) Spray Washer 321.40 24.00 345.40
(o) Weight Recorder 319.70 24.00 343.70
(p) Brander (including labelling

of carcasses) 314.60 24.00 338.60
(q) Stockperson or Penner Up 319.90 24.00 343.90
(r) Chiller Hand 322.50 24.00 346.50
(s) Watchperson or Caretaker 314.60 24.00 338.60
(t) Laundry Hand 314.60 24.00 338.60
(u) Canteen Employee 314.60 24.00 338.60
(v) General Hand 314.60 24.00 338.60
(w)Quality Standards Officer

(Aus Meat) 333.20 24.00 357.20
(x) Scale System Operator 329.90 24.00 353.90
(y) Grader 333.20 24.00 357.20

(5) Employees in by-products
processing establishments—

(a) Operator of Continuous
Rendering Processing Plant334.50 24.00 358.50

(b) Blood Cooker or Separator
Operator 326.30 24.00 350.30

(c) Employee in Condemned
Area 326.30 24.00 350.30

(d) Operator of Hasher Washer 314.60 24.00 338.60
(e) By-products Employee not

otherwise classified 314.60 24.00 338.60

(6) Drivers of motor vehicles
(a) Not exceeding 1.2 tonnes

capacity 343.10 24.00 367.10
(b) Exceeding 1.2 tonnes and

not exceeding 3 tonnes
capacity 346.10 24.00 370.10

(c) Exceeding 3 tonnes and under
6 tonnes capacity 349.80 24.00 373.80
For each complete tonne over
5 tonnes capacity 87 cents
additional margin, provided
that the maximum shall not
exceed $13.11.

(d) Driver of Fork Lift 349.80 24.00 373.80
(e) Driver of articulated vehicle362.60 24.00 386.60

Exceeding 8 tonnes capacity
For each complete
additional tonne, 58 cents
additional margin, provided
that the maximum amount
shall not exceed $12.02.
Drivers of loaded motor
vehicles (except tractors)
drawing a loaded trailer
(not to include a
mechanical horse), $1.45
per day extra.

(f) Driver of Tractor 348.80 24.00 372.80

(7) Employees in freezers
(a) Freezer Hand (i.e., an

employee who is required
to work in a temperature
between minus 15 degrees
Celsius (4 degrees
Fahrenheit) and 0 degrees
Celsius (32 degrees
Fahrenheit) 331.40 24.00 355.40

Base Safety Net Minimum
Rate Adjustment Rate

$ $ $
(b) Employees required to work

in a temperature below
minus 16 degrees Celsius
(4 degrees Fahrenheit)
shall be paid $1.45 per
day extra; provided that if
the temperature is below
minus 18 degrees Celsius
(0 degrees Fahrenheit),
he/she shall be paid $2.80
per day extra;  and if the
temperature is below
minus 23 degrees Celsius
(minus 10 degrees
Fahrenheit), he/she shall
be paid $5.60 per day extra.

(8) Employees in bacon curing
and smallgoods making
establishments

(a) Pork Slaughtering and
Breaking Up Sections—

Slaughterperson 363.90 24.00 387.90
Flair Puller 331.00 24.00 355.00
Scales Clerk 329.60 24.00 353.60
Stockperson and/or

Penner Up 320.00 24.00 344.00
Chiller Labourer 322.60 24.00 346.60
Labourer on

Slaughter Floor 314.60 24.00 338.60
Boner 363.90 24.00 387.90
Breaking Up Hand 335.40 24.00 359.40
Trimmer 335.40 24.00 359.40
Knife Hand, trimming

meat pieces and
bones received from
the pork breaking up
team 335.40 24.00 359.40

Viscera Separator 326.70 24.00 350.70
General Hand 314.60 24.00 338.60
Intrascope Operator 329.90 24.00 353.90

(b) Curing Section—
Making Pickle and/or
Pickle Pumper 335.40 24.00 359.40
Bacon and Ham Turner 323.20 24.00 347.20
Dry Salter 323.20 24.00 347.20
General Hand 314.60 24.00 338.60

(c) Yard Section—
Yard Hand 314.60 24.00 338.60

(d) Smallgoods Section—
Smallgoodsmaker 360.50 24.00 384.50
Butcher 360.50 24.00 384.50
Smallgoods Seller from
vehicle who collects
cash 365.50 24.00 389.50
Boner 363.90 24.00 387.90
Slicer 344.50 24.00 368.50
Rasher Machine Operator 340.20 24.00 364.20
Salter 340.20 24.00 364.20
Cooker 340.20 24.00 364.20
Knife Hand, removing
excess fat from meat in
the Pressed Meat
Cooking Section 335.20 24.00 359.20
Trimming Ham or
Bacon pieces or
cutting Lard 328.00 24.00 352.00
Packing Room Hand 323.20 24.00 347.20
Despatch 329.90 24.00 353.90
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Base Safety Net Minimum
Rate Adjustment Rate

$ $ $
Fillerperson 324.90 24.00 348.90
Linker 324.90 24.00 348.90
Operator, Linker

Machine 324.90 24.00 348.90
Operator, Knobbing

Machine where not
attached to filling
machine 324.90 24.00 348.90

Operator, Slicing
Machine not
including rasher
machine 324.90 24.00 348.90

Tablehand 324.90 24.00 348.90
General Hand 314.60 24.00 338.60

(e) Canning Section—
Extract Maker 335.20 24.00 359.20
Copper Hand 323.90 24.00 347.90
Evaporator Operator 323.90 24.00 347.90
Open Copper  323.90 24.00 347.90
Fillerperson 324.70 24.00 348.70
Packer or Canning Hand 323.20 24.00 347.20
General Hand 314.60 24.00 338.60

(f) Miscellaneous Section—
By-Products Employees
operating machinery 314.60 24.00 338.60
Smoke and Drying
Room employees 323.20 24.00 347.20
Labourer (cleaning skids,
gambrels, rollers and other
equipment)  314.60 24.00 338.60
Loader and/or Lumper 331.40 24.00 355.40
Watchperson or
Caretaker 314.60 24.00 338.60
Gatekeeper 314.60 24.00 338.60
General Hand 314.60 24.00 338.60

(9) Employees in pet food
establishments
Boner and/or Skinner 360.50 24.00 384.50
Trimmers and/or Slicers 356.90 24.00 380.90
Cutting and/or Mincing
Machine Operator 331.10 24.00 355.10
Counterhand 337.40 24.00 361.40
Knife Hand—an employee
who may use a knife,
shears or scissors to
trim dirt or hair or slice
meat prior to being
weighed 332.70 24.00 356.70
Wrappers or Packers 323.60 24.00 347.60
Strapping or Wire
Machine Operator 314.60 24.00 338.60
General Hand 314.60 24.00 338.60

(10) Employees in casing sections
or establishments
General Hand 346.50 24.00 370.50

(11) Apprentices: The minimum weekly wage rate of ap-
prentices shall be based on the percentage of the total wage
applicable to a General Butcher, as follows—

(a) Four year term %
First year 40
Second year 50
Third year 75
Fourth year 95

(b) Three year term
First year 50
Second year 75
Third year 95

(12) Junior employees (other than those in casing sections,
retail establishments including supermarkets or those employed
as drivers of motor vehicles) and subject to Clause 25.—Jun-
ior Employees—

The minimum weekly wage rates of juniors shall be based
on the following percentage of the total wage applicable
to a General Hand as defined in subclause (3)(o) of this
Clause—

%
Under 18 years of age 60
18 to 19 years of age 70
19 to 20 years of age 80
20 to 21 years of age 90

(12A) Junior employees (Retail Establishments other than
supermarkets)—

The minimum weekly wage rates of juniors shall be based
on the following percentage of the total wage applicable
to a Cleaner as defined in subclause (1)(k) of this Clause—

%
Under 18 years of age 60
18 to 19 years of age 70
19 to 20 years of age 80
20 to 21 years of age 90

(13) Junior employees (Supermarkets)—
Junior employees employed on all or any of the duties of
a wrapper/packer/pricer/cabinet attendant, shall be paid
as follows—

%
Under 18 years of age 60
18 to 19 years of age 70
19 to 20 years of age 80
20 to 21 years of age 90

Junior employees employed solely to perform the end of
day clean up shall be paid the following percentage of the
total wage applicable to a cleaner pursuant to subclause
(2)(c) of this clause—

%
Under 18 years of age 60
18 to 19 years of age 70
19 to 20 years of age 80
20 to 21 years of age 90

(14) (a) Junior employees—Drivers of Motor Vehicles
Rates of Pay—(% of wage payable to Adult Em-
ployee for capacity of vehicle being driven)

%
Under 19 years of age 70
Under 20 years of age 80
20 and over years of age 100

(b) No Junior Employee under 17 years of age shall be
permitted to have sole charge of a motor vehicle.

(15) Junior Employees—casing section—subject to Clause
25.—Junior Employees—

The minimum weekly rate of wage of juniors shall be
based on the percentage of the General Hand rate ex-
pressed in subclause (10) of this Clause—

%
Under 18 years of age 60
18 to 19 years of age 70
19 to 20 years of age 80
20 to 21 years of age 90

(16) Adult leading hands
Any employee who is placed in charge for not less than one

day of—
Not less than three and not more than ten other employ-
ees, shall be paid per week extra, an all purpose rate of
$11.50.
More than ten and not more than twenty employees, shall
be paid per week extra, an all purpose rate of $17.95.
More than twenty other employees, shall be paid per week
extra, an all purpose rate of $23.60.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.1260

THE SHOP AND WAREHOUSE (WHOLESALE AND
RETAIL ESTABLISHMENTS) STATE AWARD 1977

No. R32 of 1976.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Shop, Distributive and Allied Employees’ Association
of Western Australia

and

Myer Stores Limited & Others.

No. 448 of 1997.

Shop and Warehouse (Wholesale and Retail Establishments)
State Award 1977.

COMMISSIONER J F GREGOR.

6 May 1997.
Order.

HAVING heard Mr W Johnston on behalf of the Applicant
and Ms C Brown on behalf of the Respondent and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the Shop and Warehouse (Wholesale and Retail
Establishments) State Award 1977, be varied in accord-
ance with the following Schedule and that such variation
shall have effect from the beginning of the first pay pe-
riod commencing on or after the 29 April 1997.

(Sgd.) J. F. GREGOR,    
[L.S.] Commissioner.

———

Schedule.
1. Clause 47.—Traineeships—Delete subparagraph (iv) of

paragraph (a) of subclause (7) and insert in lieu the following—
(iv) Skill Level B Where the accredited training course

and work performed are for the purposes of generat-
ing skills which have been defined for work at Skill
Level B.

HIGHEST YEAR OF SCHOOLING COMPLETED
School Leaver Year 10 Year 11 Year 12

 and below
$ $ $

152.00 183.00 213.00
plus 1 years out

of school 183.00 213.00 245.00
plus 2 years 213.00 245.00 287.00
plus 3 years 245.00 287.00 327.00
plus 4 years 287.00 327.00
plus 5 years 327.00

WATCHMAKERS’ AND JEWELLERS’ AWARD 1970
No. 10 of 1970.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Caris the Jeweller and Others.

No. 1433(B) of 1996.

Watchmakers’ and Jewellers’ Award 1970
No. 10 of 1970.

CHIEF COMMISSIONER W.S. COLEMAN.

28 April 1996.

Order.
HAVING heard Ms J. Freeman on behalf of the Applicant and
Ms J. Dowling on behalf of the Respondent, the Commission,

pursuant to the powers conferred on it under the Industrial
Relations Act, 1979 hereby orders:

THAT the Watchmakers’ and Jewellers’ Award 1970 be
varied in accordance with the following Schedule and in
line with the Metal Trades Standard these variations shall
have effect from the beginning of the first pay period com-
mencing on or after the 28th day of February 1996.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.
1. Clause 8.—Wages: Delete the amount of $9.10 in

subclause (5) and insert in lieu thereof the amount of $9.70.

CANCELLATION OF AWARDS/
AGREEMENTS/

RESPONDENTS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

S.47

Deletion of Respondents

No. 76 of 1980, Parts 29, 55, 92, 151, 152, 162, 164, 174,
175, 177, 178, 179 & 181.

CHIEF COMMISSIONER W.S. COLEMAN.

18 April 1997.

Order.
HAVING read and considered the documents relating to this
matter and there being no party desiring to be heard in
opposition thereto, and upon being satisfied that the
requirements of the abovementioned Act have been complied
with, I the undersigned, Chief Commissioner of the Western
Australian Industrial Relations Commission, in pursuance of
the powers contained in Section 47 of the abovementioned
Act, do hereby order:

THAT from the date of this order the following em-
ployer be struck out of the following awards:

1. Aerated Water and Cordial Manufacturing In-
dustry Award No. 10 of 1975 namely:
Golden Mile Aerated Water Co. Ltd.

2. Baker’s (Country) Award No. R18 of 1977
namely:
Skyline Cake and Bread Shop
Sun City Bakery Shop

3. Career Start Traineeship Agreement No. PSA
AG 1 of 1993 namely:
Western Australian Meat Commission

4. Cleaners and Caretakers (Car and Caravan
Parks) Award No. 5 of 1975 namely:
Canterbury Court Pty Ltd

5. Cleaners and Caretakers (Government) Award
No. 32 of 1975 namely:
Western Australian Meat Commission

6. Engine Drivers’ (General) Award No. 21A of
1977 namely:
W.A. Match Co. Pty Ltd.

7. Engine Drivers’ (Government) No. 5 of 1983
namely:
Western Australian Meat Commission

8. Facilities Agreement 1992 PSA AG 2 of 1992
namely:
Western Australian Meat Commission
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9. Jobskills Trainee Agreement PSA AG 2 of
1993 namely:
Western Australian Meat Commission

10. Motel, Hostel, Service Flats and Boarding
House Workers’ Award 1976 No. 29 of 1974
namely:
Bidston Hall Pty Ltd

11. Optical Mechanical Award 1971 No. 9 of 1970
namely:
A.G. Thompson & Co. (W.A.) Pty Ltd

12. Restaurant, Tearoom and Catering Workers
Award, 1979 No. R48 of 1978 namely:
Double Happy Chinese Restaurant

13. Storemen (Government) Consolidated Award
1979 No. 20 of 1969 namely:
Western Australian Meat Commission

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

NOTICES—
Award/Agreement matters—

Application No. 1725 of 1996

APPLICATION FOR VARIATION OF AWARD

TITLED “BUILDING TRADES AWARD 1968”
NOTICE is given that an application has been made to the
Commission by The Western Australian Builders’ Labourers,
Painters and Plasterers Union of Workers under the Industrial
Relations Act 1979 for a variation of the above Award.

As far as relevant, those parts of the proposed variation which
relate to area of operation or scope are published hereunder.

1. Replace existing Clause 3.—Scope : with the following—

3.—SCOPE
(1) This award shall apply to all employees (including

apprentices) usually employed on, or employed as
casual employees on building trades work as defined
in Clause 6 Definitions of this Award in any of the
callings set out in Clause 10 Wages of this Award
and who are employed in the industry of building
trades maintenance and building industry products
manufacture. The award shall also apply to all em-
ployees in any of the callings set out in Clause
10—Wages of this award (including apprentices)
employed in any of the industries set out in the sched-
ule attached to this award, and

(2) To all employers employing those workers, but the
Award shall not apply—

(a) To a worker covered by the Painters’ (Ship-
ping) Award No. 32A of 1961 as amended or
replaced from time to time;

(b) to a worker employed in sandblasting or in
painting structural steel work in an establish-
ment of an employer bound by the provisions
of the Metal Trades (General) Award No.13
of 1965 as amended or replaced from time to
time;

(c) to a worker employed on work coming within
the scope of any award or industrial agreement
in force at the date of this award or to a worker
whose conditions of employment are regulated
by any such award or industrial agreement;

(d) to a worker, not employed by a painting con-
tractor or by a building contractor or not
usually employed as a painter under this award,
who is employed on work in which only one
coat of paint or any other preparation used for
preservative purposes applied;

(e) to a worker who paints petrol oil containers
not exceeding fifty gallons capacity; or

(f) to a worker employed by Di-Met (WA) Pty
Ltd in painting or applying protective coating
in its workshop, to any plant, machinery, ob-
ject or structure, not being a building or a part,
in situ, of a building.

(g) to a worker employed on work coming within
the scope of the following awards—

Pipe Tile and Pottery Manufacturing Award
No. R34 of 1978
Brick Manufactures Award No. 19 of 1978
Cement Tile Manufacturing Award No. 3
of 1966

2. Clause 6.—Definitions: Add a new subclause (10)—
6 (10) Building Trades work includes—

(i) all work “off-site” in connection with
the erection, repair, renovation, main-
tenance, ornamentation or demolition
of buildings or other structures of any
kind whatsoever undertaken on the
premises owned or operated by the
employer; or

(ii) all work “off-site” in connection with
the production and processing of build-
ing products;

(iii) all work which the Union and the em-
ployer concerned agree is building
trades work but only if the agreement
is approved by the Board of Reference;
or

(iv) all work which, in default of an agree-
ment as aforesaid, is declared by the
Board of Reference to be building
trades work.

3. Schedule B—Respondents: Replace the current Schedule
B with the following Schedule—

Aged Persons Homes
Aluminium Pre-Fabrication
Breweries
Brick Manufacturers & Distributors
Caterers
Ceiling Board Manufacturers
Cement Manufacturers
Private Colleges
Concrete Tank Builders
Earth Moving Contractors
Estate Developers
Glass Cutting and fitting
Private Hospitals
Hotels
House Repairers & Renovators
Industrial Gas Manufacturers
Insulation Materials Manufacture
Joinery Manufacturers
Local Government Authorities
Machinery Hire Companies
Meat Exporters and Frozen Food Stores
Motor Vehicle Distributors
Retail and Wholesale Distributors
Roofing Contractors
Shop Fronts and Office Fitting Manufacture
Signwriting
Stonemasonry
Swimming Pool Manufacturers and Equipment Suppliers
Ceramic Tile Production and Distribution
Theatres

A copy of the proposed variation may be inspected at my
office at National Mutual Centre, 111 St George’s Terrace,
Perth.

J. CARRIGG,
Registrar.

9 May, 1997.
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PUBLIC SERVICE
ARBITRATOR—

Matters Dealt With—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and

Department of Productivity and Labour Relations.

No. P4 of 1997.

PUBLIC SERVICE ARBITRATOR
COMMISSIONER J.F.GREGOR.

10 April 1997.
Reasons for Decision.

THE ARBITRATOR: On the 23 January 1997 the Civil Service
Association of Western Australia Incorporated (the CSA) applied
to the Public Service Arbitrator (the Arbitrator) for a hearing
pursuant to Section 80E of the Industrial Relations Act, 1979
(the Act) on the grounds that in dealing with a claim for a
temporary special allowance and higher duties allowance by Ms
Megan In de Braekt that the Department of Productivity and
Labour Relations (DOPLR) had adopted inappropriate processes
for determination of the entitlement and eligibility for the payment
claimed. The Arbitrator conducted a conference between the
parties on the 17 February 1997 and at the conclusion of that
conference the matter had not been resolved. It was decided that
the dispute would be heard and determined on a date to be fixed.
The matters in dispute between the parties were delineated in a
schedule to a Memorandum of Matters for Hearing and
Determination. The schedule provides as follows—

It is claimed by The Civil Service Association that a mem-
ber, Ms Megan In de Braekt, successfully undertook all
tasks and responsibilities associated with the position of
Industrial Inspector between the period of 8 August 1994
to 17 November 1995. That work included difficult or
complex matters such that she should have been paid the
prescribed rate of salary for a Level 4.1 Industrial In-
spector for the period 8 August 1994 to 17 November
1995, first between 8 August 1994 to 10 May 1995 a Tem-
porary Special Allowance and between 11 May to 17
November 1995 a Higher Duties Allowance.
In addition she seeks an ex gratia payment for what is
described as extraneous work and duress caused to her
to be calculated as 22 hours x 1.5 x Level 4.1 hourly rate.
Orders are also sought that the decision of the Commis-
sion be reflected in the employment history of Ms In de
Braekt.
The Department of Productivity and Labour Relations
denies each and all of the claims. It says that proper re-
views have been carried out of Ms In de Braekt’s claim.
No injustice has been done to her and the orders sought
by The Civil Service Association should not be granted.

By Section 80E of the Act the Arbitrator has exclusive
jurisdiction to enquire into and deal with any industrial matter
relating to a government officer or a group of officers or
government officers generally. The jurisdiction conferred
includes jurisdiction to deal with a claim in respect of salary,
range of salary or title allocated to the office occupied by a
government officer and, where a range of salary has been
allocated to an office, the particular salary within the range of
salary allocated to it. The matters for determination are clearly
within the jurisdiction conferred on the Arbitrator by Section
80E of the Act.

The matter was heard on the 20 March 1997. At the beginning
of the proceedings Mr Keogh, who appeared for the CSA,
advised that it would not pursue that part of the claim which
sought an extra gratia payment for what is described in the
schedule to the memorandum as ‘extraneous work and duress’.
No evidence was led concerning that part of the claim and in
orders which will issue as a result of this determination that
part of the application will be dismissed. The relevant history
of the matter is broadly as follows.

In January 1989 the then Public Service Commissioner
delegated to departments classification criteria to be used once
Reclassification Review Committees had been established. The
review committees were to operate on the basis that each was
to ensure that equity and relativity within an occupational group
is maintained both within the agency and across the service.
There were other requirements, however for the purposes of
these reasons they do not need to be recited.

In 1994 Industrial Inspectors employed in DOPLR applied
for reclassification from Level 3 to Level 4. These employees
were all working within the industrial advisory division of the
department. The Classification Review Committee (CRC)
which had been formed on policies developed after the
delegation of reclassification authority by the Public Service
Commissioner met and unanimously recommended that the
reclassification appeals by the various inspectors not be
supported. It also recommended that DOPLR through the CRC
consider individual submissions for financial remuneration
from the various individuals who were in Industrial Inspector
1 (Level 3 positions) between June 1994 and April 1995 and
who were, during that period, required to undertake criminal
prosecutions or work falling into a difficult category. It appears
that the inspectors were not satisfied with the outcome of the
CRC examination of their submissions and appeals were lodged
in Application Nos. PSA 196-202 of 1994. The applications
came on for hearing before the Arbitrator and were dismissed.
A file note issued by the learned Arbitrator (Exhibit K2) records
the outcome of his considerations and the observation that in
his view the proposal of the CRC concerning the difficult work
would provide an equitable outcome that would compensate
employees who were required to carry out higher level work
pending the finalisation of the restructuring process. He
recommended that the parties consult for the purpose of
developing criteria for identifying those employees who would
have an entitlement and the level of allowance to be paid by
them.

Although Megan In de Braekt, the officer at the centre of
this application, was not one of the officers subject to the
classification appeals she nevertheless was of the view that
the majority of her work while she had been Inspector was
difficult within the definition that had been put forward the
CRC recommendation. She claimed a retrospective financial
adjustment from 8 August 1994 until 17 November 1995 for
the difference between Level 3 and Level 4 Inspector. The
CRC accepted the application and considered it. This first
occurred on the 1 August 1996. Apparently the decision made
by the CRC was that it declined to make a recommendation
due to the need for further information. There was a need for
an analysis to be done by senior officers to verify some of the
issues raised and that the committee had to revisit the definition
of difficult work before the claim could be assessed. The
committee decided it would undertake this work then
reconsider the claim. The attitude of Ms In de Braekt to this
was that the submissions made by her were a continuation of
the process lodged by the Industrial Inspectors in June 1994,
that there should be no doubt about the definition of difficult
work because that had been specified in a recommendation by
the CRC in October 1995 and it was the same definition which
was endorsed and accepted by all parties in the hearing of the
reclassification appeal before Arbitrator George. According
to Ms In de Braekt she regarded the action of the CRC as an
abrogation of the decision of Arbitrator George and expressed
concerns about the fairness of the way the process of dealing
her claim was then being conducted.

This caused Ms In de Braekt to make another submission
and for her to request an opportunity to appear before the CRC.
The next relevant event was a meeting between the Acting
Director of the Inspectorate and Ms In de Braekt where Ms In
de Braekt was told that her work did not meet the Level 4
inspector competency standards and because of that the Acting
Director would recommend to the CRC that the claim be
rejected. There was another meeting of the CRC on 11
September 1996. There was a recommendation from the Acting
Director of the Inspectorate that the claim be rejected in total.
The meeting was conducted in the absence of Ms In de Braekt.
There was a further meeting on the 2 October 1996 at which
time Ms In de Braekt was given the opportunity to speak to a
third submission. After she had made her submission she
answered two questions and left. According to her she was not
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given the opportunity to have a dialogue with members of the
committee. Later Ms In de Braekt was told that the committee
had decided to offer her the sum of $750 in full and final
settlement of the claim as an ex gratia payment. The payment
was to cover the 15 month period of the claim. According to
Ms In de Braekt there was no explanation as to the origin of
the $750 or the factors that been taken into account to determine
the quantum, nor was there any opportunity to speak to the
CRC about its final recommendation. Later complaints were
made to the Deputy Chief Executive Officer about the processes
which had been used by the CRC. That completed the action
until the matter became the subject of the application currently
before the Arbitrator.

Evidence was taken from Megan In de Braekt. She said she
had worked in a Level 2 position as a Wage Line Officer for
about 5 months. After about one month in that position she
started to work with inspectors. She described it as a natural
progression and an evolution. She claimed that she dealt with
advice to people about Federal and State Industrial laws, their
rates of pay, overtime provisions and the like. Eventually she
answered an expression of interest to work as a Level 3
Industrial Inspector. She worked in that position which involved
dealing with complaints under the Industrial Relations Act,
awards, orders and agreements, investigations of breaches and
offences, education of the public concerning their entitlements,
drafting reports, preparing papers and ministerial answers.
When she commenced in the position she was allocated what
she described as a huge bundle of files. As it turned out most
of the files were complicated in nature. Later she listed the
files and the detail of their complications in one of her
submissions to the CRC. During her time in the office she
worked closely with a number of more senior inspectors. One
was John Collier. She spent some time talking to him and other
inspectors about the work and shared information on a
collegiate basis.

Due to a rise in the number of complaints in there was an
internal restructure of the department. In an effort to meet the
increase there was a reorganisation of the section into teams.
Ms In de Braekt was allocated to the prosecution team. She
gave evidence that difficult matters which included criminal
prosecutions, management of criminal investigations,
investigations involving disputed award, coverage for
classification, disputed breaches, unfair dismissal and issues
relating to employee/subcontractor were all matters dealt with
by her in the majority of the files she handled. She gave
evidence about her efforts to obtain additional compensation
for the work she was doing. In the recitation in these Reasons
I have drawn heavily on her evidence to describe the chain of
events and there is no need to repeat it here. She gave evidence
about her meeting with the Acting Director of the Inspectorate
Ms Cooper, who had told her that she would recommend that
her claim would be rejected in total. It seemed strange to Ms
In de Braekt that a person who was a member of the committee
which would sit in judgement upon her application was making
a recommendation to the committee and was able to address it
on that recommendation in her absence. Ms In de Braekt gave
evidence that she was given a limited opportunity to put her
position to the Committee and that not withstanding a promise
she thought she was given, she was allocated only 20 minutes
to speak. She was not in a position to address the views
advanced by Ms Cooper. At the end of her address she was
asked two questions. Later she was given feedback on the
decision of the CRC. On receipt of that feedback she questioned
Ms Devenish, the Human Resources Manager, about how the
decision was arrived at. She was very confused with the
answers she had received from Ms Devenish. Ms In de Braekt
was subject to cross examination by Ms Devenish who
appeared for DOPLR however the product of that exercise
was a reinforcement of what had been said in examination of
chief and I do not intend to recite the evidence in cross
examination.

The Commission also heard from Ms Bridgit Green. Before
becoming a regional inspector Ms Green had been a senior
officer to Ms In de Braekt. Concerning Ms In de Braekt she
said the work she undertook was of a very high calibre. She
had been handling a large number of files which were detailed
and very complex. They were not mundane or everyday files
and included such things as disputed award coverage and
employer/employee relationships. Ms In de Braekt was a very

diligent worker and every investigation she undertook was
performed to a high standard. She went to great lengths to
ensure that she did her work properly and Ms Green was very
impressed with her application. Ms Green had made a
performance appraisal of Ms In de Braekt. She had raised with
Ms In de Braekt the need to be less over enthusiastic and
zealous, that she had a brisk approach to people and this needed
to be attended to. Ms Green said Ms In de Braekt took these
criticisms well but her strengths and skills outweighed the
problems of approach. Ms Green said that Ms In de Braekt
undertook work in detail, methodically and presented excellent
results. There was some simple files amongst those within Ms
In de Braekt’s care but there were others which were complex
and difficult and she dealt with them well.

Evidence was also taken from John Collier, who is an
Industrial Inspector with DOPLR. He gave evidence that he
had worked closely with Ms In de Braekt. He told the
Commission of the type of work that he did. He gave evidence
that the role carried out by Industrial Inspectors were very
similar. He remembers speaking with Ms In de Braekt about
various different cases and sharing information with her. He
gave details of the type of work that many of her files
encompassed. On numerous occasions he had spoken to Ms
In de Braekt concerning those matters. He gave evidence
concerning the thorough approach of Ms In de Braekt to her
work. He described her as methodical and meticulous. He gave
evidence that on allocation files were not graded in difficulty,
it was a lottery to some extent concerning the level of difficulty
of each. It was quite possible that most of Ms In de Braekt’s
files could have been in the difficult category. He had inherited
files from her when she left and he described them as complex
and difficult. Comprehensive work had been done on the files,
there were files notes and it was apparent that Ms In de Braekt
had gone to great lengths to try and get the matters resolved. It
was Mr Collier’s view that most of the work would have fitted
into the definition of complex. Under cross examination Mr
Collier reiterated his view that Ms In de Braekt had performed
her duties well. He was questioned about what would make a
matter complex and he identified 10 or so criteria to be applied.

Evidence was also taken from Graham McCorrey. Mr
McCorrey is Senior Legislation Officer in DOPLR who has
had extensive experience as an Industrial Inspector between
the years 1985 to 1994. Mr McCorrey gave evidence
concerning the difficulty of files. He said that matters were
allocated on the basis of a senior inspector’s assessment of the
difficulty of a file and the competence of the investigating
inspector. The difficulty of a file could not be assessed with
great accuracy on allocation. Complexity is often revealed by
investigation. He had been involved in the inspectors
reclassification appeal and had assessed a number of files on
the basis of whether they were routine, complex or hard. He
applied 15 criteria in that assessment. He had carried out the
same exercise with the files worked on by Ms In de Braekt
and which had been incorporated in Exhibit K7. He examined
them to see whether they were routine, difficult or hard. He
classified 60% of the files difficult or hard according to his
criteria but over 80% of them were in that category according
to the DOPLR’s criteria. He had reviewed approximately 45
files out of those which were nominated in the appendix to Ms
In de Braekt submission to the CRC. Mr McCorrey said
ultimately that the classification ‘difficult’ could be applied to
the majority of work that Ms In de Braekt had done. Mr
McCorrey was subject to cross examination by Ms Devenish
however propositions he advanced in examination of chief were
not disturbed.

On behalf of DOPLR evidence was heard from Ms Janet
Cooper who is the Acting Director of the Fair Work Places
Division who at the relevant time was the Acting Director of
the Education, Services and Industrial Advisory section. Ms
Cooper said that as Acting Director of the division and a
member of the CRC she assessed the claim in consultation
with other managers. She related how Ms In de Braekt had
been appointed to the position. She observed that Ms In de
Braekt was one of the persons who responded to a call for
expressions of interest for the position. Ms In de Braekt was
selected primarily as a development opportunity for her. At
the time she had been employed in the Department for five
months, three of those being part time. Ms In de Braekt was
not given a Temporary Special Allowance for the position. Ms
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Cooper said it was likely that Ms In de Braekt did perform
some Level 4 duties but they were by no means a substantial
part of the work. By reference to the job description forms for
Level 3 Inspectors, Ms Cooper expressed opinions about the
difficulty of investigations undertaken by Ms In de Braekt. To
her knowledge Ms In de Braekt had not conducted
investigations into breaches of legislation although she may
have assisted others who did. Neither did she prepare and
present educational talks to community groups and businesses,
nor did she assist in the training and supervision of Industrial
Inspectors. She may have done some difficult investigations
but most of her duties would have bona fide at Level 3. Ms
Cooper described the makeup of the CRC. She confirmed that
the committee had met on three occasions to discuss the claim
and it eventually made an offer of $750 in settlement of Ms In
de Braekt to demonstrate the art of compromise. In effect it
was a good will offer because there was a recognition that
during the transition period there may have been uncertainty
and lack of clarity. Ms Cooper observed that over the period
of time she had concerns about the communication style and
interpersonal skills of Ms In de Braekt and she had raised those
with her immediate supervisors.

Ms Cooper was subject to detailed cross examination by Mr
Keogh. She observed that the CRC is not a mini tribunal, it is
simply a committee charged with the responsibility of looking
at claims and making recommendations. This answer was in
response to the suggestion by Mr Keogh that there should be
natural justice applied to its decision making processes. Ms
Cooper did not believe that the fact that she recommended to
the committee that the claim be rejected could lead to bias nor
did she seek to convince the committee, even though she is a
member of it, to accept her views. She did accept though that
the committee would have been influenced by her
recommendation. This in the context that she had assisted the
committee in the consideration of the claim. Even though the
assistance was in a form of a suggestion for rejection it was
assistance nevertheless. Ms Cooper told Mr Keogh that she
knew that the submission by Ms In de Braekt was based upon
the recommendations of Arbitrator George. Ms In de Braekt
had mentioned the recommendation of Arbitrator George and
tied her claim to it but in the committee’s view that was not a
proper basis. Mr Keogh cross examined Ms Cooper on the
policy document in Exhibit K4 and extracted her views
concerning the policy. She rejected as pure conjecture that the
policy was designed to make sure that a person with a negative
view about an application does not become a committee
member. Ms Cooper had not consulted with Ms Green, Ms In
de Braekt’s supervisor, about her but she had discussed the
way she performed the work with another senior supervisor,
who she did not name, concerning the use of the word difficult
and the identification of difficult cases. Ms Cooper observed
that considerable weight was put on the so called definition of
difficult work and what that would constitute. Her concern as
a director of the area was that there was a tendency for the
people to consider they should be recompensed based on a
very prescriptive analysis of their work. The ‘difficult’
definition had only been introduced as a guideline and the
criteria that were written down were for guideline purposes
only. It was never intended that it would be limiting in any
way because there are a range of other duties associated with
Level 4 work.

The Commission also heard evidence from Mr Gregory
Loganscales who is a Senior Industrial Inspector. He had
assessed the submission made by Ms In de Braekt to the CRC
and wrote a memo supporting her. He did not revisit the
individual files that she mentioned, he did not see a need to.
Of the level of difficulty in the files Mr Loganscales was of a
view that 55%—60% of them would have been in that category
but he pointed out that his view of difficult given his length of
service might be different to that of a new inspector.

The kernel of this case revolves around whether there was a
denial of natural justice. This is argued by Mr Keogh. If his
argument is correct a second question arises as to how the
CRC should have gone about its tasks.

The concept of natural justice has been described by Hotop
in Principles of the Australian Administrative Law 6th Edition,
(The Law Book Company, 1985), it comprises two common
law rules developed to ensure that a fair procedure is used in
making decisions effecting the rights or interests of individuals.

The rules are well known, the first is the hearing rule which
proceeds upon the principle that the decision maker must afford
an opportunity to be heard to a person whose interests will be
adversely affected by a decision. The second rule is the rule
against bias which proceeds upon the principle that a decision
maker must be disinterested or unbiased in the matter to be
decided. As noted by Hotop the rules may be twin but they are
not inseparable. The instant matter does not involve the decision
of a body which has been created by statute or is exercising
statutory powers or which operates under a model. But it is a
body which has the powers to effect the rights and interests of
employees of DOPLR having conferred on it such powers
without statutory prescription or hearing procedures. In
situations where there are no hearing procedures prescribed
and none have been adopted, the courts in some circumstances,
apply a duty on the decision making authority to observe natural
justice. That is the situation in the current circumstance. There
are established lines of authority which make it clear that the
principles of a natural justice apply to the operations of the
CRC by the implication principle as it is as described in Cooper
v. Wansworth Board of Works 1863 14 CV (NS180) and see
also Hotop (Cases and Materials page 151).

The question is whether the natural justice principles were
applied. Dealing first with the right to hearing it appears that a
right to hearing was given but it was limited. There was no
opportunity for Ms In de Braekt to address issues which had
been raised to her detriment in the recommendation made by
Ms Cooper. Although that opportunity was denied it must be
acknowledged that a form of hearing was granted. If the matter
was to be decided purely on the question of hearing, I have
doubts whether there would be sufficient, in the history of this
matter, to sustain a challenge to the decision of the CRC based
on failure to apply natural justice.

However as I mentioned previously the two basic principles,
the right to hearing and the freedom from bias need to be
considered together. Concerning this last, the situation is that
the composition of a CRC was faulty in that it included as a
member a person who provided recommendations to the
committee not as a member of the committee but in her role as
the Acting Director of the relevant section of DOPLR. Having
made a recommendation there can be no doubt that Ms Cooper
was in a position to influence the other members. In reality
that may or may not have lead to real bias but at least there
was a reasonable suspicion or a real likelihood of bias. The
test as it is set out in the relevant authorities is not concerned
with the reality or even the probability, it is concerned solely
with the outward appearance of bias to a reasonable observer.
The composition of the management of the CRC and the
recommendations provided by one of its members in my view
fall within this category. Therefore the rule against a bias has
been breached. Taking the conduct of the committee and
applying both of the rules it is open to find that there has been
a denial of natural justice. I so find. In the orders I issue I will
make void ab initio the decision of the CRC relating to the
claim by Ms In de Braekt. I emphasise that this finding should
not be taken to mean that the CRC did act with actual bias or
acted in any way other than good faith. There is no evidence
which would support such a conclusion.

The process should be started from commencement. A CRC
to deal with matter should be established to ensure that its
members are able to bring independent view to the issues put
before them. The CRC in reviewing the claim by Ms In de
Braekt should also take into account the evidence of Ms Green,
Mr Collier and Mr McCorrey concerning the difficulty of the
work undertaken by Ms In de Braekt and by reviewing the
files mentioned in the first submission make its own findings
about the difficulty of those cases based upon the following
analysis of the recommendation of the Arbitrator in appeals
PSA 196—202 of 1994.

In my consideration of the recommendation of the Arbitrator
in disposing of appeal Nos. PSA 196-202 of 1994, I have
examined the files and in particular the statements submitted
on behalf of the Respondent which included the report from
the Acting Director, Education Services and Industrial Advisory
Division to the CRC dated 6 October 1995 and the report of
the CRC to the Chief Executive Officer dated 30 October 1995.
When read in conjunction with the Arbitrators decision of 7
February 1996, it is clear that the recommendation related to
the fact that between late 1992 and March 1995 a number of
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reports were prepared on the structure of the Industrial Advisory
and Inspection Branch. It was recognised at that time, as
acknowledged in the Report from the Acting Director
Education Services and Industrial Advisory Division dated 6
October 1995 that “... work existed in the branch that was at a
higher level than the current classification provided for,
however the majority was at the Level 3 range. Three Level 4
positions were created to accommodate the difficult work and
to facilitate the development of a career path.” (Page 1 of
report). In the conclusion to that report it was noted that “The
recent restructuring which occurred in the Industrial Advisory
and Inspection Service Branch was predicated on the following
grounds—

• the need to provide a career structure within the
branch to offer more opportunities to existing staff
and attract new staff.

• the need to address the fact that there is a varying
range of complexity of tasks within the branch and
the ability to allocate work according to complexity,
required a range of levels of officers.”  (Page 5 of
report)

It is apparent that the concern of the Arbitrator was that it
had been recognised that there was work within the Branch
which warranted a Level 4 classification. This was addressed
through the new structure which was approved in April 1995,
but only after a protracted period of consideration during which
some officers were performing the higher level work. The
records shows that the appeals, which were lodged on 30 June
1994, were held in abeyance while the restructure was being
finalised. It is clear that the Arbitrator was of the view that the
proposal of the CRC provided equitable consideration of the
circumstances in recommending that “I therefore recommend
that the parties consult for the purpose of determining criteria
for identifying those employees who would have an entitlement
under this proposal and the level of allowance to be paid. The
Commission is available to assist the parties in the process if
necessary.” (Decision of the Public Service Arbitrator dated 7
February 1996.)

In the context of this background the obvious place for the
parties to commence in giving effect to the Arbitrators
recommendation is recommendation 2 of the report of the CRC
to the Chief Executive Officer dated 30 October 1995 and the
“Summary of Reasons for Recommendation 2” at page 1 of
that report.

For the convenience of the parties I incorporate
Recommendation 2 and the summary of reasons for
recommendation—

Recommendation 2
The Committee unanimously recommended that the Depart-
ment (through the CRC) consider individual submissions
for financial remuneration from appellants who were in In-
dustrial Inspector 1 (Level (3) positions between the date
of appeal (30 June 1994) and date of implementation of the
new structure (21 April 1995)), and were required to un-
dertake criminal prosecutions or undertake work falling into
the difficult category during that time.
Summary of reasons for Recommendation 2
The Committee accepted that there were varying levels of
complexity of work performed within the Inspectorate and
that this was recognised and Level 4 positions created as
a part of the new structure. It considered that if individu-
als in Industrial Inspector (Level 3) positions were
required to undertake difficult matters between the date
of appeal and date of new structure, then the Department
should consider retrospective financial adjustment to Level
4 for those individuals. The officer would need to demon-
strate that the majority of the work was “difficult”.
Difficult matters include criminal prosecutions, manage-
ment of criminal investigations, investigations involving
disputed award coverage/classification, disputed
breaches, unclear evidence or an issue of employee/sub-
contractor.

In its deliberations the committee should, as part of the
process of the consideration, bear in mind that it is legitimate
for it to take into account the relative inexperience of Ms In de
Braekt before she was allocated work which may fall within
the category of difficult as is set out in the Summary of reasons
for Recommendation 2.

In summary, I will order that the decision of the CRC be
void ab initio, that the CRC should be re-established with
membership based upon the criteria set out in the 1989
directive. None of the members of the committee should be
involved in making recommendations to it about disposition
of the claim. The CRC should carry out its review ensuring
that the requirements of natural justice as they have been
described in these reasons are met and applying
recommendations of Public Service Arbitrator in disposing of
appeal No. PSA 196—202 of 1994 as has been analysed here.
Finally that part of the claim seeking what amounts to damages
for ‘extraneous work and duress’ will be dismissed for want
of prosecution.

Appearances: Mr M Keogh appeared on behalf of the Civil
Service Association.

Ms R Devenish appeared on behalf of the Department of
Productivity and Labour Relations.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and

Department of Productivity and Labour Relations.

No. P4 of 1997.

PUBLIC SERVICE ARBITRATOR J.F.GREGOR.

5 May 1997.
Order.

HAVING heard Mr M Keogh on behalf of the applicant and
Ms L Devenish on behalf of the respondent, the Commission
pursuant to the powers conferred on it by the Industrial
Relations Act, 1979, hereby orders—

1. THAT the recommendation of the Classification
Review Committee made on or about 4 October 1996
disposing of claims made by Megan in de Braekt is
void ab initio.

2. THAT the Classification Review Committee be re-
constituted and deal with the claim by Megan In de
Braekt as described in the Reasons for Decision in
this matter issued on 10 April 1997.

3. THAT part of the claim seeking compensation for
extraneous work and duress be and is hereby dis-
missed.

(Sgd.) J. F. GREGOR,    
[L.S.] Commissioner.

UNFAIR DISMISSAL/
CONTRACTUAL

ENTITLEMENTS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Brian Castledine

and

Modern Joinery.

No. 156 of 1997.

21 April 1997.
Reasons for Decision.

(Given extemporaneously at the conclusion of the
proceedings as edited by the Commission)

COMMISSIONER A.R. BEECH: The Commission has before
it an application by Mr Brian Castledine that he was unfairly
dismissed by Modern Joinery. When the matter was heard there
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was not an appearance on behalf of the respondent.  The record
of this matter shows that Mr Castledine filed this application
on 24th January 1997 and served it on the respondent on the
30th January. A conference in this matter was held on the 13th
March. The respondent was advised of the conference by letter
of the 18th February. On that day the respondent did not attend
the Commission although the date of the conference had been
discussed with Mr Basso and agreed with him. The
Commission then contacted Mr Basso at the premises of the
respondent and he participated in the conference via telephone.
No agreement was able to be reached and the matter was set
down for hearing today. The notice of hearing was sent to the
respondent on the 17th March. No contact has been received
by the Commission from the respondent.

Section 27(1)(d) of the Act permits the Commission to
proceed to hear and determine a matter in the absence of a
party who has been duly served with a notice of the
proceedings. That is the case here and in the circumstances I
proceeded to hear and determine Mr Castledine’s application
in the absence of the respondent.

In giving consideration to this matter I have had to consider
the question of the identity of the respondent. I have raised
with Mr Castledine that I am not sure of the legal identity of
the employer. Mr Castledine might recall that when he filled
out Form 1 it does say that the full and correct name of the
person, firm or company must be given. I am satisfied that a
business exists by the name of Modern Joinery because of the
evidence of Mr Castledine himself and the evidence of a pay
slip with that name on it. It does seem to me that a reasonable
person seeing the document and hearing the evidence would
take it as being directed to the business that is carried on under
that name at the address that has been given. It therefore seems
likely to me that at best the naming of Modern Joinery may be
a misdescription that ought not be fatal to the claim. On that
basis, and in the absence of any other evidence before me, the
claim will proceed and the respondent will be as cited, Modern
Joinery.

The only evidence that I have before me is the evidence of
Mr Castledine himself. His evidence is uncontested in the sense
that it has not been challenged under cross examination but I
have no reason to disbelieve his evidence. It appears to me to
be credible and although he may have been hesitant in relation
to some of his answers, I think that is merely due to his
unfamiliarity with the surroundings rather than anything else.
I therefore accept that Mr Castledine was employed by Modern
Joinery for a period slightly over 12 months, that he did not
have any warnings about any poor work performance on his
part and indeed that in August 1996 he received a pay rise. On
the evidence that he has given to me in relation to that, it is
open to me to find that the pay rise that was given to him was,
as he thinks, because he had been working hard lately.

However, once again on Mr Castledine’s evidence, on 16th
January this year he was dismissed and indeed finished
employment on that day, apparently because of some
dissatisfaction with his work. On the evidence before me there
was no reason for terminating Mr Castledine’s employment.

He states that he worked as hard as he could and was not
slacking off, as he put it. On the evidence therefore his dismissal
was unfair. Indeed, it is open on the evidence for the
Commission to conclude that Modern Joinery dismissed Mr
Castledine once it was aware that he had injured his back. In
the absence of the respondent, I am not prepared to draw that
conclusion categorically but it seems that it is open on the
evidence for the Commission to find that. It goes without saying
that an employee should not be dismissed for such a reason
and if that was the reason then the Commission would ensure
that the appropriate remedy would be given.

In this matter, although Mr Castledine originally claimed
reinstatement, and indeed it is for the commission to award
reinstatement as the primary remedy for an unfair dismissal, I
am satisfied from what he said that when he made the
application he was unemployed. He has since, through his own
efforts, found alternative employment. I take it from his
evidence that he would prefer to work at his alternative
employment than return to Modern Joinery and on that basis,
in the circumstances, I am prepared to find that it would be
impracticable to order reinstatement. On that basis, I am
prepared to award compensation.

Mr Castledine has stated that the compensation that he is
seeking is to be paid for the period between his dismissal and
his commencing the alternative employment that he has found.
In my view, the claim is relatively modest, if I might say that.
However, it does seem to me that the Commission in awarding
compensation is quite able to take into account as a reasonable
basis for fixing compensation any period of unemployment
experienced by the employee as a consequence of the dismissal
which occurred. That is not to say that in any particular case
the length of the period of unemployment is of itself conclusive.
However, in these circumstances, I am quite satisfied that Mr
Castledine did the right thing in the sense that he actively sought
alternative employment and indeed it is to his credit that he
found alternative employment in the manner that he did.

It seems to me therefore that it is a proper exercise of the
Commission’s discretion to award Mr Castledine the
compensation that he claims; that is, the Commission will
award compensation for the unfair dismissal which occurred
on 16th January 1997 and that compensation will be assessed
as the wages Mr Castledine would have earned between the
date of his dismissal and the date that he found alternative
employment. That is a period of five weeks’ wages.

After issuing these Reasons at the conclusion of the hearing
I determined that the compensation was calculated as five times
the wage cited by Mr Castledine in his application. That wage
is $552.00. However it subsequently appears that the wage
cited by him is his fortnightly wage. The correct calculation
would be five times $276.00. Accordingly the amount of
compensation awarded will be $1380.00. A minute of the
proposed order now issues to that effect. Should either party
query the calculation they should contact the Commission by
30th April 1997. If nothing is heard from either party by that
date then the order of the Commission will issue in the form
of the minutes.

Appearances: Mr B. Castledine on behalf of himself as the
applicant.

No appearance on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Brian Castledine

and

Modern Joinery.

No. 156 of 1997.

2 May 1997.
Order.

HAVING HEARD Mr B. Castledine on his own behalf as the
applicant and there being no appearance on behalf of the
respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979 hereby—

A. DECLARES that Mr Brian Castledine was unfairly
dismissed by Modern Joinery on the 16th day of Janu-
ary 1997;

B. ORDERS that Modern Joinery forthwith pay to Mr
Brian Castledine the sum of $1,380.00 as compen-
sation for that dismissal.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Correne Rochelle English

and

Ritz Jewellers Pty Ltd.

No. 18 of 1997.

COMMISSIONER J.F.GREGOR.

22 April 1997.

Reasons for Decision.
THE COMMISSIONER: On 3 January 1997, Correne Ro-
chelle English (the applicant) applied to the Commission for
an order pursuant to Section 29 of the Industrial Relations Act,
1979 (the Act) on the grounds that she had been unfairly dis-
missed from an employment contract with the House of Gold
Jewellers. The application incorrectly identified the employer
and during the hearing which took place on 1 April 1997, by
consent, the identification of the employer was varied to Ritz
Jewellers Pty Ltd (the respondent).

The employment contract had commenced on or about 16
September 1996, when after discussions with Andre Rogala, a
principal of the respondent, the applicant was offered a posi-
tion. There is an allegation by the applicant that the relationship
was the subject of an agreement between the respondent and
the Commonwealth Employment Service for a wage subsidy
under the Job Start Scheme. However, during the course of
hearing the respondent’s counsel advised the Commission no
such agreement was ever executed even though application
forms may have been completed. In the event, whether the
position was subject to a Job Start agreement or not, does not
effect the matters for adjudication here because the jurisdic-
tion of this Commission is to determine whether the dismissal
was harsh, oppressive or unfair.

The applicant was employed as a sales assistant. She said
that she worked along quite well until some time in December
when she found she had been underpaid. When she raised the
issue she was told by Mr Rogala that he would fix the prob-
lem. He did not in the time promised and she asked again
about her backpay. According to the applicant the Mr Rogala
became aggressive over the phone. Later she was intimidated
and humiliated by Mr Michael Bench, the General Manager
of the respondent, in an attempt to get her to resign. During a
meeting on 24 December 1996 she had told him that she would
not resign and he dismissed her.

Ms English gave evidence on her own behalf. She said that
leading up to Christmas, employees at the Spearwood shop
run, were having difficulty with the rules the new General
Manager, Michael Bench, had introduced. Only the applicant
and Tanya Mabbott were ‘old staff’ and knew the routine in
the jewellery store. The applicant perceived that Michael Bench
spoke differently towards her than to other staff and she found
this upsetting. She had no problems with anyone else who
worked at the store from the time she commenced in Septem-
ber 1996, until the time she was dismissed. The staff had been
told by Mr Bench that Monday, 23 December 1996, would be
a twelve hour day. The applicant thought that when she had
received her pay cheque she would be able to cash it and take
time to do Christmas shopping. In the event the cheque was
delivered late. When she received it she realised she had not
been paid her full wage as had been promised by Mr Rogala
and this upset her greatly. She told Tanya Mabbott that she
would cash the cheque, do some private business and Christ-
mas shopping because she had been waiting all the week for
her pay. She had the impression that Ms Mabbott thought that
would be fine. The applicant says that her understanding was
that Ms Mabbott gave her permission for her to shop. When
she returned Mr Bench seemed surprised that she had done
Christmas shopping and he was disturbed when she then told
him she had not had her lunch break. Later she felt that he was
watching her and this made her uncomfortable.

Later that day the staff were told to come in early because
the next day, Christmas Eve, would be a very busy day. When
she arrived for work on the 24 December 1996 she was imme-
diately asked to go to the back of the store. Mr Bench then
told her that he had proof that she had three hours off work

and he was not impressed. The applicant told Mr Bench that
she had been in contact with Wageline and knew she was al-
lowed to have time off during a 12 hour day. She found his
comments to be harassing and she felt humiliated because the
conversation took place in the presence of Ms Mabbott who is
the Junior Manageress. Additionally, the applicant had no con-
fidence that Ms Mabbott would stand by her. She was confused
and asked Mr Bench whether he had a problem with her. In
response he brought up a number of warnings. He also said a
customer complained about her and she asked for evidence of
that. She also asked him if there was any other problem with
her performance. He had continued to say that her attitude
was bad and so was her work performance. From her point of
view this was wrong because she had sold a lot of jewellery
the day before and she did not consider that there were any
problems with a customer. She felt she was backed into a cor-
ner to force her to leave. She eventually told Mr Bench she
was not feeling well and she wanted to clear her head because
she felt confused. She said that she had a migraine headache
and was going to leave the store and get a doctors certificate.
So she walked out of the back room. Mr Bench had quietly
said to her that she should leave and not come back. She again
found this harassing and so she said she would not leave be-
fore 9.00am in the morning. Mr Bench then said if that was
her attitude she was dismissed. Later she contacted Mr Rogala
and told him that she had been fired. She thought that Mr
Rogala was the only one with the power to hire and fire but he
did not say that Mr Bench could not fire her. She went into a
management office of the shopping centre and asked to per-
sons there to note her distressed condition.

In support of her case the applicant called Ms Norma Isobel
Love who offered the opinion that she thought Mr Bench was
an authoritative person. She also advanced opinions about what
she thought some of the other staff thought about Mr Bench.
She said that Andre Rogala had told her that he thought the
applicant was a fantastic staff member. Under cross examina-
tion she also gave evidence that she only worked at the store
on three occasions and that she had been dismissed on 7 Janu-
ary 1997.

The Commission heard evidence on behalf of the respond-
ent from two witnesses, Michael Bench and Tanya Mabbott.
In his evidence Mr Bench who is the General Manager of the
store related that he commenced working at the store in the
last week of September 1996 and had spent some time observ-
ing the staff. He told the Commission that each member of
staff was given a detailed list of behaviour that he expected.
This is a normal procedure in a retail outlet. He made it clear
that he expected customers come first and be dealt with po-
litely. There were other criteria as well. Employees had to work
well together to make sure the displays were clean, in order
and laid out by a specific time in each day. He thought the
applicant’s general attitude to her job in these respects was
below what could be reasonably expected and he found her
obstructive. He had given her instructions to lay out goods by
a certain time but she chose to lay them out on her own time-
table. He related a specific instance when this had happened.
He had made it clear he was unhappy with her behaviour and
that continuation of it could not be tolerated. He asked the
applicant to be careful to make sure that instructions were fol-
lowed. He regarded the exchange as a verbal warning which
he followed up with a written confirmation (Exhibit M1). He
issued the warning because he had given instructions that stock
was to be out before 9.15am so it would be ready for 10.00am.
When he checked he found that the applicant had not carried
out the instruction because she was making a birthday card.
This meant to him that he was unable or unwilling to look
after customers correctly and put a non business activity be-
fore her duties.

There followed another incident where the applicant had
failed to advise that she would not be appearing for work.
After she had phoned in sick on the Friday afternoon, he tried
to contact her. He was of the view that if someone was sick
they would likely to be at home, but he could not make any
contact at the applicant’s home number. He tried again on the
following Saturday and again was unsuccessful. The appli-
cant did not report for work on that morning. He tried to contact
her through her mother but she did not know where she was.
This all occurred at an extremely busy time for the shop. He
was unsure whether the applicant would come in on Monday
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and he tried to contact her again on the Sunday but there was
no answer. This obliged him to organise replacement staff be-
cause he could not rely on her to turn up. When the applicant
returned to work on Tuesday, 17 December 1996, he took her
aside and explained to her the repercussions of her failure to
be available for work. The applicant produced a doctors cer-
tificate for a period ending 16 December 1996. Mr Bench says
he clearly pointed out there was a need for information about
availability because it was a busy trading period. A second
verbal warning was given which was later committed to writ-
ing (Exhibit M2).

Mr Bench said the initial response by the applicant to the
warning was that she wanted to contact Mr Rogala, but he told
her that he was the General Manager and she was answerable
to him. He had told her that she did not fulfil the basic criteria
of having a good attitude in the shop and dealing with custom-
ers. Over the previous 2-3 weeks he had seen her going
downhill insofar as her attitude was concerned. On 23 De-
cember the shop was very busy. The applicant kept disappearing
off the shop floor with no notification where she was going.
He was unhappy about the situation because he had informed
the applicant on the previous day that she should let someone
know if she intended leaving her workplace. On 24 December
he took the applicant into the back room of the shop with Ms
Mabbott as a witness. He told her that a customer had phoned
to make a verbal complaint. He had asked the customer to put
the complaint in writing. The customer had done so (see Ex-
hibit M3). Mr Bench told the applicant that he was going to
issue a written warning. He explained to her the matters sub-
ject to the warning were that a customer had complained and
that her absence from the shop floor had been unacceptable. It
seemed to Mr Bench that when he tried to raise the customer
complaint with the applicant that she was not interested in the
substance of it at all, she just wanted to know who the cus-
tomer was. He did not think it appropriate to reveal that name
at that stage but he told the applicant the complaint was that
she was rude and distant and did not respond to a greeting. He
also raised the issue of her absence from the store. He asked
for an explanation of her 3 hour absence. She responded that
she was allowed a one hour lunch break and 45 minute break.
He agreed with that but asked her why she took three hours as
well. There was also an issue raised about wages. He told her
he could not deal with that. She then said to him she was go-
ing home sick because she had a very bad migraine. He did
not believe her and he thought that she was lying about the
headache. She told him she was going to leave the shop and
return with a doctors certificate. He had then said to her that if
she left he would take that as her resignation. All this occurred
on the busiest day of the year for business. When he told the
applicant he would accept her resignation she said that she
would stay until 9.00am. He did not understand why, but at
9.00am she left.

The respondent also called evidence from Ms Tanya Helen
Mabbott who told the Commission that she worked along well
with the applicant until two weeks before Christmas. Then
there was a falling out. Mr Bench had issued an instruction to
the applicant and Ms Mabbott. Ms Mabbott said the instruc-
tion was justified but after that incident the applicant did not
like him any more. Ms Mabbott advanced the view that the
applicant basically hated him. Ms Mabbott said the applicant
became unbearable to work with. If she asked the applicant to
do something she would do the total opposite. It created an
unbearable working situation. On 24 December 1996, Ms
Mabbott remembered going to work at 8.30am. The applicant
did not turn up until 8.45am. Once the shop had been set, up
Mr Bench asked if he could see them both about a customer
complaint that the applicant had been impolite. Mr Bench said
he just wanted to talk about the complaint but the applicant
had said that she wanted to know who was complaining so she
could fix it. Eventually she said she was feeling sick and was
going to go home. Mr Bench had asked her why and she had
replied, using some fruity language. Ms Mabbott had thought
that during conversation the applicant was very angry but did
not seem to be suffering any disability. Ms Mabbott’s attitude
to the applicant’s statement about her headache was it was a
‘lot of rubbish’. She also gave evidence the applicant was off
the shop floor for a number of hours leading up to Christmas.
In particular on 23 December, she was away for three hours
and had not asked permission to go. In fact she never asked if

she could have permission any of the occasions she absented
herself.

I need to make some observations on the law to be applied. Mr
MacDonald, of Counsel, who appeared for the respondent raised
the question of the onus as is flows from Section 23AA of the
Act. By that section the respondent is required to establish

‘there is ground or grounds on which the Commission
could find the dismissal was justified’.

This means that a dismissal is justified if there was a valid
reason or were valid reasons connected with the employees
capacity or conduct or, based on the operational requirements
of the undertaking establishment or service, for the dismissal.
The Act does not require that the employer act upon grounds
which are justifiable but the employer establish that there is,
or are, grounds on which the dismissal could be justified,
whether or not the employer acted on those grounds. There-
fore the Act requires that only the employer prove on the
balance of probabilities, the possible existence of justifiable
grounds for dismissal, not the actual existence of those grounds.

On the basis of what has been put in these proceedings, there
is no doubt that the respondent had a genuine belief that it’s
business would suffer if it continued to employ the applicant.
Those circumstances would have provided a valid reason for
termination and therefore the obligation placed on the respond-
ent by Section 23AA of the Act has been met (Melissa Jaggard
v. Tranby (1996) 76 WAIG 4720).

Having made this preliminary finding the question is whether
the respondent has nevertheless acted harshly, unfairly or op-
pressively in its dismissal of the applicant. It is for the applicant
to establish that the dismissal was in all these circumstances
unfair. The test for ascertaining whether a dismissal is harsh,
oppressive or unfair is that outlined by the Industrial Appeal
Court in Undercliff Nursing Home v. Federated Miscellane-
ous Workers Union of Australia (1995) 65 WAIG 385. The
question to be answered is whether the right of the employer
to terminate the employment has been exercised so harshly or
oppressively or unfairly against the applicant as to amount to
an abuse of the right. A dismissal for a valid reason within the
meaning of the Act may still be unfair if, for example, it is
effected in a manner which is unfair but if the employment
has been terminated in a manner which is procedurally irregu-
lar that will not of itself necessarily mean the dismissal is unfair
(see Shire of Esperance v. Mouritz (1991) 71 WAIG 891 and
also Byrne v. Australian Airlines (1995) 65 IR 32). In Shire of
Esperance v. Mouritz, Kennedy J also observed that whether
an employer in bringing about a dismissal adopted procedures
which were fair to the employee, is but an element in deter-
mining whether the dismissal was harsh or unjust.

I turn now to consider the witness evidence. I have had the
opportunity of hearing evidence from the applicant on her own
behalf and from her witness Ms Love. I have also heard from
Mr Bench and Ms Mabbott. The applicant was unrepresented
in proceedings before the Commission and had some diffi-
culty with the procedure. The Commission did offer her such
assistance as it could. One such occasion was when she de-
clined to cross examine Mr Bench and left all of his evidence
unchallenged. The applicant said that she would not ask Mr
Bench any questions even though she was told that if she did
not challenge his evidence that is a strong indicator to the
Commission that it should take his evidence as being the truth.
There is an apparent concession by the applicant that she had
no challenge to the evidence of Mr Bench, however I choose
not to accept the concession because I am sure that the appli-
cant does not know the implications of it. I have had the
opportunity of observing each of the witnesses. The evidence
given by the applicant is not corroborated by that of Ms Love
at all. Ms Love is a person who was dismissed from the em-
ploy of the respondent soon after the applicant. But even if her
evidence is untainted by that she was only present on two or
three occasions at the store and gave no direct evidence at all
about the matters at issue in this case. On the otherhand I have
heard the evidence of Mr Bench. This evidence is corrobo-
rated to a large extent by that of Ms Mabbott. I have no reason
to conclude that Mr Bench is not a witness of truth. I say the
same about Ms Mabbott and therefore where the evidence of
the applicant conflicts with the evidence given on behalf of
the respondent by Mr Bench and Ms Mabbott, I favour the
evidence of the respondent.
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I think that on the balance of probabilities what occurred
was that there was, early in the employment contract, a rea-
sonable working relationship in the shop. Mr Bench as a new
manager wanted the retail approach of the shop to be in ac-
cordance with his wishes and there was a conflict between the
applicant and him when he insisted that this occur. It is Mr
Bench’s right to have the business run in the way he thinks
appropriate and it is for the applicant to execute the instruc-
tions which are lawfully given to her by the employer. She
was not asked to do anything which was inappropriate. She
was asked to follow a specific routine in the mornings which
on the evidence she did not. She also absented herself without
reasonable explanation from the floor of the shop contrary to
instructions. She gave no explanation at all as to why she was
uncontactable for a period of three days during the most busy
time of the year for the business. Mr Bench, as a General
Manager, had every right to be apprehensive about the prob-
ability that she would not present for work on the following
Monday. When she did present for work she had no reason-
able explanation about what she had been doing and why she
had been absent. Certainly a warning was appropriate in the
circumstances. This is not a case where no warnings have been
given. There is documentary evidence of two justifiable warn-
ings and the applicant was dismissed during a conversation
which would have lead to her getting a third warning if she
had not opted to indicate she was leaving because of a sudden
onset migraine headache. In the circumstances it was reason-
able for Mr Bench to conclude that it was likely a fabrication
that the applicant was suffering in the way she said she was.
This is supported by the opinion of Ms Mabbott concerning
her physical condition at the time.

In all the circumstances there has not been unfairness in the
dismissal of the applicant. There is no grounds to conclude
that the employer has abused the right to dismiss as it is de-
scribed in the Undercliff case nor has there been any procedural
failure in the way the dismissal was executed. This applica-
tion will be dismissed.

Appearances:  Ms C English appeared on her own behalf.
Mr M MacDonald, of Counsel, instructed by MacDonald

Rudder, appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Correne R English

and

House of Gold Jewellers.

No. 18 of 1997.

COMMISSIONER J F GREGOR.

22 April 1997.

Order.
HAVING heard Ms Correne Rochelle English on her own
behalf and Mr M MacDonald, of counsel, on behalf of the
respondent, the Commission pursuant to the powers conferred
on it by the Industrial Relations Act, 1979, hereby orders:

THAT the application be and is hereby dismissed.
(Sgd.) J.F. GREGOR,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Tennille Glavinas

and

Supa Value.

No. 692 of 1997.

COMMISSIONER R.N. GEORGE.

8 May 1997.
Order.

WHEREAS by this Application the Applicant claims 6 months
wages as compensation for alleged unfair dismissal; and

WHEREAS re-instatement is not considered by the Applicant
to be practicable because she does not wish to work with an
employer who she considers to be acting in a discriminating
manner; and

WHEREAS the undisputed facts as confirmed in conference
before the Commission are that—

• the Applicant commenced work with the Respond-
ent on 9 February 1997 as a Junior Shop Assistant;

• on her commencement the Respondent noted that the
Applicant was wearing a small stud in her nose;

• the Respondent had not noticed the stud when the
Applicant was interviewed and given employment
but as he assumed that the Applicant would have been
wearing it at the time and it was relatively unnotice-
able he did not raise any objection;

• some time later in her employment the Applicant
presented for work with the small stud replaced by a
larger and very noticeable ring;

• this was considered by the Respondent to be unac-
ceptable in the context of the Applicant’s position
which involved customer contact and the standard
of presentation required as a consequence;

• in the circumstances the Applicant was directed to
remove the larger ring which she did and replaced it
with the smaller stud;

• on 24 March 1997 the Applicant attended for work
again wearing a large ring in her nose and further, a
stud below her bottom lip;

• at about 8.45am on 24 March 1997 the Respondent
spoke to the Applicant and directed that the stud be-
low her bottom lip would have to be removed while
she was at work;

• at approximately 3.00pm the Applicant approached
the Respondent and informed him that she would
not comply with his direction;

• in view of the Applicant’s response the Respondent
advised her that if she refused to remove the stud he
would have no option but to give her one weeks no-
tice of termination;

• at about 4.30pm on 24 March 1997, approximately
one hour before her normal finishing time, the Ap-
plicant abandoned her employment and did not return

; and
WHEREAS the Applicant claims that the actions of the

employer were unfair in that it was not made known to her at
interview that body piercing of the type objected to by the
Respondent was unacceptable for the position concerned; and

WHEREAS in the course of the Conference proceedings
the Respondent agreed on the suggestion of the Commission
to consider her re-employment if she undertook not to wear
the studs or rings objected to; and

WHEREAS that option was rejected by the Applicant; and
WHEREAS on the facts before it the Commission concluded

that the Respondent had not acted unfairly and that the
Applicant’s failure to comply with what were reasonable
directions in the context of her employment together with the
rejection of the further opportunity afforded to her in
Conference proceedings to redeem the situation demonstrated
an attitude inconsistent with her obligations under her contract
of employment; and
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WHEREAS in all of the circumstances the Commission
formed the view that the claim was vexatious and a misuse of
the rights afforded by S.29 of the Industrial Relations Act,
1979.

NOW THEREFORE the Commission having regard for S.26
and pursuant to the powers conferred on it by Section 27(1)(a)
of the Industrial Relations Act, 1979 hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) R. N. GEORGE,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

William Daniel Goodings

and

Bestbar Pty Ltd.

No. 1599 of 1996.

COMMISSIONER C.B. PARKS.

6 May 1997.
Reasons for Decision.

In his application before the Commission Mr Goodings
describes the nature of the respondent’s business to be the
“importation, cutting, bending and supply of reinforcing rod
to the building industry” and that appears to encapsulate what
may be reasonably inferred from the evidence. On 15 August
1996 the applicant was engaged by the respondent to drive a
truck owned by the respondent and deliver prepared steel
reinforcing to building or construction locations notified by
customers of the respondent. The duties of the applicant also
included unloading steel reinforcing from the truck by means
of a crane attached thereto.

Mr Goodings commenced employment on the basis he would
work for the respondent, as and when required by the
respondent. He was to be paid at an hourly rate for each hour
that he worked, that rate being first set and then increased to
$13.00 per hour. Both parties described the nature of the
employment relationship as being “casual”.

Mr Goodings last worked for the respondent on 18
October 1996 and he asserts that he was unfairly dismissed
by Bradley Steven Johnston, the Operations Manager for
the respondent, by telephone when at home on 24 October
1996. It is denied that the applicant was dismissed on that
date, or at all. The respondent asserts that it hadsimply
informed the applicant that his services would not be
required from 24 October 1996, meaning for the immediate
future, in accordance with the right to call upon Mr
Goodings to work as and when required.

The term “casual” has no single meaning in law and is often
used to describe an employment relationship that involves
intermittent work by the employee from day to day, or work
over a longer period but which is temporary, or a combination
of both. Although it was not expressly put to the Commission,
the submissions made by Mr Grant Johnston, the General
Manager and a Director of the respondent company, together
with his questioning of Mr Goodings, indicate that the
respondent viewed the employment relationship with the
applicant as one in which the respondent had no ongoing
obligation to provide Mr Goodings with work. According to
the respondent, Mr Goodings, having been designated “casual”,
and having agreed to work as and when required, allowed the
company to either call upon, or not call upon, the services of
Mr Goodings at whatever intervals it saw fit and hence the
work provided was not on set days of the week or on set hours
any day. Inferentially, a series of separate engagements.

According to Mr Goodings, as an incidence of being “casual”,
he was to work 15 hours per week and was also advised that
there was potential for his employment to become “permanent”.

Counsel for Mr Goodings led him to testify that his hours of
work were however to be subject to the requirements of the
respondent. The documentary evidence (exhibit 1) reveals that
Mr Goodings did not work 15 hours in any week he had been
employed but worked hours ranging from 13.75 hours to 45
hours in the completed weeks and 12.25 hours in the part week
he last worked for the respondent. In most weeks Mr Goodings
worked substantially more than 15 hours. There is no denial
from the respondent that the subject of 15 hours was mentioned
at the engagement of the applicant and I therefore conclude
that there was mention of it. Mr Goodings has not however
suggested that his contract of employment guaranteed him 15
hours work each week as part of a continuing employment
contract from week to week. Had he viewed the relationship
in that way I would have expected him to have challenged the
conduct of the respondent in relation to the second week and
the last week of his employment when he worked for, and was
paid for, less than 15 hours. No claim has been made that the
respondent failed to comply with a term of contract of
employment on that count. Hence I think it unlikely that the
mention of 15 hours work was made as a guarantee of that
amount of work from week to week under an ongoing contract
of employment. I think it most likely that the mention was
made to suggest the probable minimum of what may be made
available to the applicant. There is a strong indication that Mr
Goodings may have been subject to series of engagements and
if that were so no matter of dismissal arose. However, there
was no concerted focus upon establishing the precise terms of
employment and providing an analysis thereof. Given that
circumstance I do not think I can safely conclude there had
been a series of separate engagements. The alternative is that
the parties had an ongoing employment relationship over
consecutive weeks. A break in the continuity of that engagement
was notified to Mr Goodings on 24 October 1996 and in the
present context it is that which constitutes the dismissal. I
further deal with this matter on that basis.

The application by Mr Goodings, at particular (10), asserts
that his employment was covered by the “Transport Workers”
Award. No attempt was made to establish that the employment
relationship had been covered by an award and whether that
had any relevant effect thereon, although given the industry in
which the company is engaged I doubt that such could have
been established. However, significantly Mr Goodings had
been satisfied that his hourly rate of pay exceeded what he
believed was the award prescribed entitlement for a casual
employee. I believe that Mr Goodings understood his hourly
rate of pay compensated for the casual nature of the
employment, and was therefore higher than he would have
expected to receive had he been engaged to perform the same
duties over regular hours per week, under a continuing and
indefinite arrangement, or “permanent” employment as he
described it.

According to Mr Goodings, he attained permanent
employment, which to his mind was not precarious like casual
employment, because he had worked in each consecutive week
from the date of his engagement the number of hours per week,
over the number of days per week, usually applicable to a full-
time, and therefore permanent, employee. It is plain however
that the respondent never told him that he was anything other
than a casual employee and continued to pay him as such.
Albeit that the applicant worked a substantial number of hours
each week, the number thereof varied and they were performed
as and when required by the respondent via advice from Mr
Bradley Johnston to Mr Goodings. Mr Goodings was well
aware that he continued to be paid the hourly rate appropriate
for casual employment and therefore I do not think he truly
believed he had become a permanent employee however, if he
did, that was an assumption without reasonable foundation.
Mr Goodings was not entitled to think that he was no longer
subject to the limited employment tenure, and short notice of
such being ended, which he understood casual employment
implies. I am satisfied that the company had reserved to itself
the right to deal with the employment relationship in that way.
Notwithstanding however, the law is well settled that an
employer exercising the right to dismiss an employee shall
not do so unfairly.

Section 23AA of the Industrial Relations Act, 1979 places
the onus upon the respondent to show that there is a ground or
grounds on which the Commission could find that the dismissal
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was justified. Absent such a ground, a claim of unfair dismissal
is taken to have been established. However, if a ground be
established which discloses a valid reason for dismissal the
onus then falls to Mr Goodings to show that the respondent
acted unfairly.

During the course of Mr Goodings working for the
respondent he complained on a number of occasions that the
truck, and the attached crane, had faults which made them
unsafe to operate. Some remedial work was done but according
to the applicant the company did not attend to many of the
faults. On the last day that Mr Goodings worked, ie 18 October
1997, he complained to Mr Bradley Johnston and it is not
disputed that the essence of his response was that if Mr
Goodings was not satisfied with the truck he, Mr Johnston,
would takeover the driving work. According to the applicant,
the tenor of Mr Johnston’s response showed he was annoyed
by the complaint and his statement that he would drive the
truck was delivered as a threat that the applicant would be
replaced. A threat which the applicant asserts was given effect
when he was not provided with work after 18 October 1996
and then such formally communicated to him by Mr Bradley
Johnston on 24 October 1996 when he was told his services
were no longer required. Mr Bradley Johnston has intimated
that his comment was not made as a threat but as an offer to
provide relief to the applicant. According to Mr Bradley
Johnston, Mr Goodings was not the sole person to perform
delivery work and there had been occasions during the weeks
that the applicant had worked that he had also driven the truck
and delivered steel reinforcing. And, in that same period,
cartage contractors had also been engaged to undertake similar
deliveries.

Had Mr Bradley Johnston replaced Mr Goodings and driven
the truck, that would have reduced the work and consequently
the wages of the applicant, there being no indication that
alternative paid work would be provided. And, given that Mr
Bradley Johnston was responding to what was another
complaint in a series of them, I seriously doubt that he replied
with benevolent intent and with the innocuous meaning he
now ascribes to his reply.

According to the respondent 55% to 60% of the work
performed by the applicant had been related to two
contracts to supply and deliver prepared steel reinforcing.
These contracts were described as “Delta” and the
“Mandurah Bridges Project”. Although Mr Goodings did
not agree the percentage of his work these contracts
occupied he conceded that they accounted for a substantial
portion of the work he did. The respondent says that use
of the company truck was reduced, and that occurred for
the reasons that; “Delta” contract had been completed; the
“Mandurah Bridges Project” contract was completed on
22 October 1996 with the delivery of steel reinforcing by
a cartage contractor on that day, and on the day prior, the
use of the contractors semi-trailer vehicles being both
necessary and more efficient than using the company truck;
general orders for steel reinforcing had declined because
of a slight recession in the building industry; and that the
respondent experienced a shortage of raw material and
consequently a reduced capacity to supply prepared steel
reinforcing. Hence no immediately foreseeable need to
utilise the services of Mr Goodings remained. None of this
was challenged as to fact, and there is no evidence that
delivery work which remained, or any part of it, was
unjustifiably withheld from Mr Goodings.

I am satisfied that, notwithstanding the reply Mr Bradley
Johnston gave the applicant on 18 October 1996, the decision
of the respondent not to allocate further work to Mr Goodings
after that date was made for the reasons given and described
herein. Those are valid reasons going to the operational
requirements of the business and they do not disclose any
unfairness associated with the dismissal. Accordingly the
application will be dismissed.

Appearances: Mr W. Allen (of Counsel) appeared on behalf
of the applicant.

Mr G. Johnston appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

William Daniel Goodings

and

Bestbar Pty Ltd.

No. 1599 of 1996.

6 May 1997.
Order.

HAVING heard Mr W. Allen (of Counsel) on behalf of the
Applicant and Mr G. Johnston on behalf of the Respondent
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT this application be and is hereby dismissed.
(Sgd.) C.B. PARKS,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Murray Heslin Hamilton

and

Thermotest (Australia) Pty Ltd.

No. 1510 of 1996.

COMMISSIONER J.F.GREGOR.

9 April 1997.

Reasons for Decision.
THE COMMISSIONER: On the 18 October 1996 Murray
Heslin Hamilton (the applicant) applied to the Commission
for an order pursuant to Section 29 of the Industrial Relations
Act, 1979 (the Act), on the grounds that he had been unfairly
dismissed from a contract of employment between him and
Thermotest (Australia) Pty Ltd (Thermotest).

In short this application deals with the circumstances of the
termination of the contract of employment of the applicant
after he had been engaged on work at Varanus Island. The
applicant had been involved with Thermotest in a series of
casual engagements which commenced in 1994. These in-
volved short term engagements where he would go to
construction sites on behalf of Thermotest and heat treat pipe
work. According to the information before the Commission
there was a meeting between the applicant and the Managing
Director of Thermotest, Mr Michael Campey. As a result of
that meeting the parties entered into an employment arrange-
ment on the expectation that it would lead to a long term
association which provided the opportunities for the applicant
to eventually move to a senior position with Thermotest. There
were conditions attached to the arrangement. There was spe-
cial mention made that the applicant’s father had started up
his own heat treatment company and that could lead to a con-
flict of interest. The letter of appointment (Exhibit R4) makes
it clear that if there was conflict then immediate dismissal
would occur with loss of all entitlements. There was another
condition which is of more relevance to this application. The
document provided that for the first three months the rate for
ordinary time would be $14.00 per hour and that after a satis-
factory probationary period of three months the rate would be
uplifted to $15.00 per hour. It is clear from the face of the
employment arrangement between the parties as it appears in
Exhibit R9 that there was a probationary period of three months
and that there were particular provisions relating to the behav-
iour of the applicant. I will later deal with the evidence from
the witnesses which will expand upon these matters.

It is also relevant to record that there had been a previous
attempt by the parties to form a long term relationship in July
1995 when the applicant was offered a contract of employ-
ment by the then Operations Manager, Mr Lloyd. That
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agreement though was never executed by the applicant for the
reasons he set out during his evidence which I will refer to
later.

After entering into the employment contract the applicant
went to Varanus Island where Thermotest was a sub-contrac-
tor to Pilbara Non Destructive Testing, a company for which it
was heat treating pipe. The applicant was in charge of
Thermotest’s operations and responsible for making sure the
appropriate consumables were on site. He had been on the
Island a few days when his wife became ill. This necessitated
him being evacuated from the Island. According to Thermotest
this was done for a number of reasons. First Thermotest was
anxious that in the situation faced by the applicant that he
wanted to be with his wife as soon as possible, and second
because of a complaint that had been received from the site
construction manager who complained about some happen-
ings on the Island over the weekend as the applicant tried to
arrange his repatriation to Perth. After the applicant returned
to Perth his services were terminated on one day’s notice. This
was done, according to Thermotest, because the applicant had
made it clear by his behaviour that he was not prepared to
change his attitude to the company and more particularly be-
cause the client was upset with his performance which reflected
upon Thermotest. Thermotest then brought the contract of
employment to a completion by giving the applicant a letter of
dismissal. That letter appears as Exhibit S2. Formal parts
omitted it reads as follows:

‘In accordance with your letter of appointment we give
you one days notice of termination of the abovementioned
employment contract as from the above date.
There is no need to make any further appearances at our
office for the purpose of attending work only to return
any tools or equipment belonging to Thermotest.
Final pay will be prepared once any costs have been de-
ducted.
No explanation is needed for this decision and non is
given.’

Murray Hamilton, the applicant, gave evidence that he had
commenced employment in June 1994 and on two occasions
had been offered full time employment with Thermotest. The
first was in July 1995 but he had declined to sign the employ-
ment contract because there was a clause in it he believed to
be unfair. The applicant had subsequent employment with
Thermotest in his belief on the basis that in due course he was
to become a full time employee. He related that he had been
invited into the office by Mr Campey, the Managing Director
of Thermotest for a discussion around the 14 August 1996 and
at that time he had signed a full time employment contract
(Exhibit R9). His evidence was that there was no talk of any
probationary period although he acknowledged that he knew
of the provision in the contract. He did not think there was any
validity in it because he had already spent over two years prov-
ing that he could complete the tasks that Thermotest required
of him.

The applicant gave evidence that at the time the contract
commenced there had been difficulties in his family due to
illness. Notwithstanding those he went to Varanus Island on
the 15 August 1996. This was the fourth time he had been to
the Island. He worked on the 16 August 1996 and he became
aware that there had been a deterioration of his family mem-
ber’s health to a stage where it was necessary for him to return
home. He rang Mr Campey on Sunday at his home and ex-
plained the situation. Due to the circumstances he wanted to
be with his wife and asked that arrangements be made to fly
him off the Island. Mr Campey had responded positively say-
ing he would try and make arrangements but the applicant
was told there were no helicopters available on site for emer-
gency evacuation until the following Tuesday and that
Thermotest was not prepared to charter one especially for the
task. There were then meetings of employees on the Island
where there was some industrial action being planned for other
reasons. The union representatives on site decided they would
support the applicant’s immediate evacuation from the Island
on the basis that it did not matter how much it cost or what-
ever inconvenience caused it was important a person in his
predicament should be able to be taken off the Island. Later
the applicant did leave the Island and went straight to be with
his wife. It was necessary for him to remain with her for 36

hours. Eventually he rang Thermotest to ask if he could have
Thursday and Friday off to be with his wife. He was told then
that he would not be required to come back to work and to
return his tools. He says at the time Thermotest did not give
him a reason for the dismissal. He later received the letter
previously quoted in these Reasons (Exhibit S2). The appli-
cant was cross examined in detail by Mr Randles who appeared
for Thermotest. I will refer to the product of that cross exami-
nation later in these Reasons suffice to say Mr Randles attacked
the evidence given by the applicant particularly concerning
his performance and attitude. The applicant was also cross
examined about the events on Varanus Island.

The Commission also heard evidence from Mr Michael
Campey who is the Managing Director of Thermotest. He
outlined the company’s business. He described that heat treat-
ment is a metallurgical application necessary to relieve stress
in metals created by the welding process. When parts are
welded together there is a stress induced by high temperatures
and quick cooling. By application of heat, from electrical or
gas sources to welded sections the heat treater relieves the
stress by returning the steel in the welded area to its original
molecular structure. Mr Campey had been involved in the heat
treating business for many years. The applicant had been first
engaged by Mr Nelson Hamilton, his father, when Mr Hamil-
ton was operations manager at Thermotest. That engagement
was predominantly on a casual basis. There was some thought
given to a permanent relationship but that had not been en-
tered into because Mr Nelson Hamilton had advised Mr
Campey that it was better that the applicant be kept as a casual
until he requested to become permanently employed. Mr
Campey was unable to give evidence about early stages of the
applicant’s employment because he had been absent from
Australia. He returned in 1996 and took over the running of
the company after Mr Nelson Hamilton had resigned to set up
operations in competition.

In June 1996 the applicant requested to become a full time
employee. Mr Campey decided he needed to talk to him about
his attitude at work and to people he had worked with. This
was because his past history had shown many instances where
tempers were raised and the client was unhappy. This had been
a pattern when the applicant had been employed both at
Copperheat and Thermotest. As far as Mr Campey was con-
cerned this had to stop if there was going to be a smooth
operation. He also wanted to ensure that the work could be
done without aggravation. Mr Campey related instances where
there had been difficulties in the past (see Exhibit R1 and R2).
Eventually Mr Campey took advice from Gary Lloyd about
the applicant. Thermotest employs the applicant’s brother who
has an excellent reputation and this lead Mr Campey to con-
clude that the applicant could reach the same standing with
the company. Notwithstanding Mr Campey was still concerned
about the potential for the applicant to misbehave so he pre-
pared a document (Exhibit R9) which would set out the
relationship.

Mr Campey gave detailed evidence, which I have no need to
recite, concerning the work done by the applicant and doubts
about its quality. This appears in Exhibits R5, R6, R7 and R8.
He also described the responsibilities of a senior technician to
set up a job particularly concerning logistics. The jobs to which
the timesheets in the Exhibits referred occurred were done on
casual engagement. This lead to a discussion for permanent
employment. There were detailed talks about the duties and
the termination requirements. The applicant had no objection
to any part of the proposal and signed a document which set
out the details. Under questioning from Mr Randles, Mr
Campey explained why the provisions were included. He said
that he had discussed the matters with the applicant to ensure
that both of them understood the reason for the probationary
period. Mr Campey said although the document does not re-
late matters concerning the applicant’s attitude, the employment
contract was drafted to ensure that the relationship could be
kept on an even keel.

Mr Campey said that he had some knowledge about the health
status of the applicant’s wife and had discussed reservations
about him going to Varanus Island with the applicant. After
the applicant had left for the Island he had a contact from the
applicant’s father who said he needed to speak to the applicant
and wanted contact numbers. Mr Campey spent some time
finding them and passed them on. On the Monday morning he
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received a call from the site supervisor who complained bit-
terly over happenings over the weekend on the Island. He had
told the complainer, Mr Frank Lawton the site construction
manager, that he knew that the applicant needed to go off site
and was making arrangements for this. But speedy repatria-
tion was not the only issued raised by Mr Lawton. He made
complaints about unofficial meetings on the site and non pro-
cedural activities by the applicant. There were difficulties
getting a helicopter but Mr Campey finally decided to charter
a medium lift helicopter to do the job because there were no
other light aircraft available. This cost the company in the or-
der of $5,000. Mr Campey later had cause to be concerned
about the quality of work performed by the applicant. When
he returned to Perth, Mr Campey was upset that it appeared
the applicant was not prepared to change his attitude to the
company, but he was more upset by the fact that the client was
unhappy. This was reflecting on the operations to the stage
where the contracting companies were unlikely to place any
more orders with Thermotest. It was clear that the applicant
was not going to change his attitude and there was concern
about the ongoing deteriorating relationship with the clients.
He then gave the applicant one days notice.

Evidence was taken from Shellee Antney who is em-
ployed as a secretary at the office of Thermotest. She gave
evidence that she had witnessed a conversation between
the applicant and Mr Campey. She was able to hear the
conversation from her workstation. As instructed she had
prepared the documentation for the applicant’s employ-
ment. She recalled that the applicant had been offered a
trial period and that he was going off shore. She heard Mr
Campey giving him a warning and ask him to be sure that
he was prepared to go off shore. She thought that the rea-
son for pressing the applicant about being sure was because
of the sickness in his family. She was also sure that Mr
Campey warned him to make sure he behaved himself and
his work was done correctly.

Evidence was also taken from Mr Frank Lawton, who was
the site construction manager on Varanus Island. He told the
Commission that he was dissatisfied with the way the heat
treating work had been done on site. He was particularly dis-
satisfied that the evacuation request was not made in the way
set down in the procedures. He said that there was an evacua-
tion plan and if the matter had come to him correctly that could
have been put into operation. He said that he did express dis-
satisfaction to Mr Campey. In cross examination he said though
that his focus was on the attitude of the applicant and not from
a technical point of view. He thought his technical perform-
ance was adequate. Mr Lawton also observed that he had a
problem with the applicant coming back to the Island because
of his failure to use procedures. The work was on live plant
and safety necessitates procedures need to be observed with-
out fail. That would possibly be the impediment to the applicant
being allowed to come back to the Island. In particular Mr
Lawton observed that all of the safety and industrial relations
procedures are in place for reasons and he expected a repre-
sentative of the company, as the applicant was, would perform
in line with the main contract.

I need to make some observations of the law to be applied.
Mr Sturman raised the question of onus as it flows from Sec-
tion 23AA of the Act. By that section Thermotest is required
to establish

‘there is ground or grounds on which the Commission
could find the dismissal was justified’.

This means that a dismissal is justified if there was a
valid reason or were valid reasons connected with the
employees capacity or conduct or, based on the operational
requirements of the undertaking establishment or service,
for the dismissal. The Act does not require that the em-
ployer act upon grounds which are justifiable but the
employer establish that there is, or are, grounds on which
the dismissal could be justified, whether or not the em-
ployer acted on those grounds. Therefore the Act requires
that only the employer prove on the balance of probabili-
ties the possible existence of justifiable grounds for
dismissal, not the actual existence of those grounds.

On the basis of what has been put in these proceedings there
is no doubt that Thermotest had a genuine belief that it’s busi-
ness would suffer if it continued to employ the applicant. Those

circumstances would have provided a valid reason for termi-
nation and therefore the obligation placed on Thermotest by
Section 23AA of the Act has been met (Melissa Jaggard v.
Tranby (1996) 76 WAIG 4720).

Having made this preliminary finding the question is whether
Thermotest has nevertheless acted harshly, unfairly or oppres-
sively in its dismissal of the applicant. It is for the applicant to
establish that the dismissal was in all these circumstances un-
fair. The test for ascertaining whether a dismissal is harsh,
oppressive or unfair is that outlined by the Industrial Appeal
Court in Undercliff Nursing Home v. Federated Miscellane-
ous Workers Union of Australia (1995) 65 WAIG 385. The
question to be answered is whether the right of the employer
to terminate the employment has been exercised so harshly or
oppressively or unfairly against the applicant as to amount to
an abuse of the right. A dismissal for a valid reason within the
meaning of the Act may still be unfair if for example it is
effected in a manner which is unfair but if the employment
has been terminated in a manner which is procedurally irregu-
lar that will not of itself necessarily mean the dismissal is unfair
(see Shire of Esperance v. Mouritz (1991) 71 WAIG 891 and
also Byrne v. Australian Airlines (1995) 65 IR 32). In Shire of
Esperance v. Mouritz Kennedy J also observed that whether
an employer in bringing about a dismissal adopted procedures
which were fair to the employee is but an element in deter-
mining whether the dismissal was harsh or unjust. In view of
the circumstances of this termination of employment in this
case it is necessary to deal with the question of dismissal dur-
ing a probationary period. This has been examined by Senior
Commissioner G L Fielding in his Reasons for Decision in
Charles William Westheafer v. Marriage Guidance Council of
WA (1983) 65 WAIG 2311. In his Reasons the learned Com-
missioner observed:

‘... in most cases the failure to re-engage will not consti-
tute dismissal for the purposes of section 29(b) of the Act,
although that is not a question which arises on this
occasion.[See: Ex parte Wurth (1954) 55 SR (NSW) 47,
and see too: Orange City Bowling Limited and Feder-
ated Liquor and Allied Industrial Employees Union of
Australia, New South Wales Branch, 1979 AR (NSW) 90.]’

Later in the Reasons for Decision in Westheafer and impor-
tantly for this case it is observed that

‘The concept of probationary employment is well known
and well understood in employment law. It is that an em-
ployer by engaging someone on probation throughout the
period of probation retains a right to see whether he wants
the employee or not in his employment as if the employee
was still in the first interview. Hence there is no obliga-
tion on the employer to even objectively consider whether
or not he should re-engage an employee at the end of the
probationary period. The principles associated with pro-
bationary employment are now so well established that it
is sufficient to refer in passing to in re Alchin and South
Newcastle Leagues Club Limited (1977) AR (NSW) 236,
a case with many features in common with this one and
also to the New South Wales Teachers Federation and the
Education Commission of New South Wales (NSW Indus-
trial Commission Application No. 969 of 1984; 13
September 1984), where it was pointed out that proba-
tionary employment is but a step in the selection process
and should be distinguished from permanent employment
[see too: Ex parte Wurth case (supra)].’

The first matter which needs to be addressed in my analysis
of the evidence and submissions is the status of the employ-
ment contract. I find by reference to Exhibit R9 and to the
evidence, that there was a clear understanding and binding
contractual agreement that the applicant was employed for a
period of three months on probation. The evidence of Ms
Antney is important to this case. I find her to be a witness of
truth and accept her recollections of the events which are cru-
cial. First concerning the nature of the employment contract I
accept her evidence that she typed the contract. She was well
aware of it’s contents and heard the exchange between Mr
Campey and the applicant when the contract was entered into.
It is clear that the applicant was on a probationary period of
three months from the commencement date of the contract
which meant that his probationary period would have contin-
ued until the middle of December 1996.
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There is controversy between the applicant and Mr Campey
about their conversations which lead to the contract of em-
ployment which was entered into and of which Exhibit R9 is
evidence. The applicant has a different view of the events to
Mr Campey. In fact their two stories are not compatible in
many ways at all. To resolve the conflict the only corroborat-
ing evidence I have is from Ms Antney. She witnessed a
conversation which lead to the contract and her version sup-
ports that of Mr Campey that he had questioned the applicant
about going to Varanus Island at the time because of the health
status of his wife. It is also clear that her story supports the
evidence of Mr Campey that there was a serious discussion
between the applicant and Mr Campey about the applicant’s
behaviour and that his work attitude in particular would be
very much under scrutiny during the probationary period.

From the evidence of Mr Lawton it appears that while there
was no complaint about the work of the applicant as a techni-
cian there was from Mr Lawton’s point of view a complaint
about his attitude to the extent that he would be uncomfort-
able having him back on the site because he (Lawton) could
not be confident that the applicant would abide by procedures
which are necessary when working with live plant. That is not
a complaint which is directed to work procedures of them-
selves but to procedures on site generally. Mr Lawton’s serious
complaint about the applicant is that he did not act as a re-
sponsible company representative should have acted and this
was passed on to Mr Campey. In the circumstances the appli-
cant found himself, one has to allow some latitude. He was
under extreme stress concerning his wife’s health and one can
picture his frustration in an isolated location such as Varanus
Island about whether or not strenuous efforts were being made
to lift him out of the Island to return to Perth. The truth of the
matter was that Mr Campey on the evidence did take action to
get the applicant off the Island as soon as was possible to the
extent that he hired an alternate aircraft to conduct the evacu-
ation knowing that would be extremely expensive. In due
course Thermotest paid a bill of almost $5,000. The actions of
Mr Campey certainly did not deserve the comment that was
made in transcript by the applicant when he said ‘I don’t give
s... how much it cost the bastard to get me out of there.’ That
remark was unfortunate because even though it relates to mat-
ters about which the applicant was extremely upset it reflects
the applicant’s opinion of Thermotest and in particular Mr
Campey which does not indicate much hope for a successful
relationship in the future.

When the applicant returned to Perth in due course he con-
tacted Mr Campey who told him he was dismissed on a days
notice and sent him a letter which has been reproduced earlier
in these Reasons. It is clear that that letter and Mr Campey’s
response was misguided. Even though the applicant was on a
probationary period he is entitled to know the reasons for his
dismissal and he is entitled to be asked to respond to any of
the issues which have given rise to the formation of the opin-
ion by Thermotest that the contract ought to be terminated. To
the extent that the applicant was denied the opportunity to
comment, there has been a lack of procedural fairness in the
decision making. The question is whether that lack of proce-
dural fairness outweighs the other factors that ought to be
considered. As it is noted in Shire of Esperance v. Mourtiz
(Ibid) the lack of procedural fairness is but one of the issues
which need to be taken into account.

In the circumstances of this case I believe that the lack of
procedural fairness does not outweigh the other factors. It is
clear that the applicant knew when he took the job that there
was considerable doubts about his attitude. It was made clear
to him that if he did not respond by changes in his attitude and
approach there was little chance of long term employment with
the company although it is also clear that Mr Campey’s wish
that there could be a long term relationship. The key to it was
behaviour and attitude. The evidence is that the attitude of the
applicant even taking into account his stressful personal cir-
cumstances was not satisfactory to Thermotest and on the rules
that are established in the Westheafer case it was entitled to
bring the contract to an end in a way that it did. This case is a
matter of very fine balance and I have determined that on the
balance of probabilities that I should accept the story as it has
been put by Thermotest. For the reasons that I have set out
above I find there has not been an unfair dismissal and the
application will be dismissed.

Appearances:  Mr G Sturman appeared on behalf of the Ap-
plicant.

Mr A J Randles, The Chamber of Commerce and Industry,
appeared on behalf of Thermotest.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Murray Heslin Hamilton

and

Thermotest (Australia) Pty Ltd.

No. 1510 of 1996.

COMMISSIONER J.F.GREGOR.

9 April 1997.

Order.
HAVING heard Mr G. Sturman who appeared on behalf of
the applicant and Mr A. J. Randles who appeared on behalf of
the respondent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders:

THAT the application be and is hereby dismissed.
(Sgd.) J.F. GREGOR,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

David Kenny

and

Elmerside Pty Ltd t/as The Hotel Alexander.

No. 1723 of 1996.

COMMISSIONER C.B. PARKS.

16 April 1997.

Reasons for Decision.
IT is the claim of Mr Kenny that he was unfairly dismissed
from his employment with the respondent on 13 November
1996, following upon his absence from duty on the previous
day. The applicant asks that he be reinstated in employment,
or alternatively that he be awarded monetary compensation.
In addition he asks that he be awarded payment of two weeks’
wages because the respondent terminated his employment
without notice and he claims that such is therefore due to him
in lieu of that notice.

Mr Kenny asserted that he was constructively dismissed from
his employment on the premise that he was forced to resign
because the respondent demoted him from his managerial po-
sition and had directed that he work in the lesser position of
“Bar person”. Counsel for the respondent contended that there
was no constructive dismissal on that count because the trans-
fer of Mr Kenny to bar work required that he retain supervision
and other responsibilities that would contribute to his man-
agement training, his salary and conditions of employment
were unchanged, that his contract of employment as a “Trainee
Assistant Manager” stipulates his responsibilities and duties
to be those as directed by the Hotel Manager, that the appli-
cant consented to performing the bar work which he did
perform for at least one day and then had a change of mind
and submitted his resignation.

On 4 November 1996 the applicant met with Mr M. Toy, the
Assistant Manager for the hotel. It was there communicated to
Mr Kenny that there was some dissatisfaction with him and as
a result he was to be transferred to the position of “Bar per-
son” which was cited as work included in that of a “Trainee
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Assistant Manager”. The tenor of the minutes of that meeting
(exhibit K7), and the testimony of Mr Kenny, disclose that the
applicant objected to the transfer whereupon it was indicated
to him that he either transfer to the position or resign. At the
time Mr Kenny sought to involve Mr G. Harris, the General
Manager and therefore the principal manager at the hotel, how-
ever he was absent from the hotel and efforts by Mr Toy to
contact him by mobile phone were unsuccessful. On a subse-
quent day Mr Kenny met with Mr Harris and it was confirmed
that management had decided Mr Kenny be transferred to bar
work, that Mr Toy had handled the matter badly, and hence
Mr Harris provided an explanation to the applicant of the su-
pervisory role intended for him and the significance thereof to
his training, and to the needs of the hotel. Mr Kenny requested,
and was granted by Mr Harris, the opportunity to consider the
transfer overnight. That he did and on the following day com-
municated to Mr Harris that he accepted the transfer and it
then followed that Mr Kenny performed the bar work for a
period of at least one day, and may have been longer. Then, on
11 November 1996, the applicant submitted his oral resigna-
tion to the respondent and gave notice that he would terminate
his employment two weeks from that date.

Mr Kenny commenced employment as a “Trainee Assistant
Manager” on 25 July 1995 when his responsibilities and du-
ties were described to be those “...as directed by the Hotel
Manager...” (exhibit K1). Throughout the period of his em-
ployment the applicant worked in various middle management
positions which encompassed the term “Manager” or “Super-
visor” within their title, the firstmentioned designating the
superior position. For at least seven months prior to his meet-
ing with Mr Toy on 4 November 1996, Mr Kenny occupied
the position of “Banquet Supervisor” and, in addition, served
as “Duty Manager” when rostered to do so on regular occa-
sions during that period and, on occasions, during the eight
months prior to that. In the view of Mr Kenny, having occu-
pied several positions titled “Manager”, and particularly that
of “Duty Manager”, he had progressed beyond the status of
trainee and had attained managerial status within the manage-
ment structure of the hotel. Hence, the direction by Mr Toy to
transfer to the position of “Bar person” which he viewed as
not managerial, and therefore inferior, and which had also been
put to him in the light by Mr Toy, constituted a demotion not
authorised by his contract of employment. In effect a repudia-
tion of his contract of employment.

It is the testimony of Mr Harris, the General Manager, that
the applicant remained a trainee throughout his period of em-
ployment and that, save for him fulfilling the role of “Duty
Manager” as and when required, the other positions titled
“Manager” he occupied had not been his substantive position,
but he had been so located to temporarily replace the occupi-
ers of those positions when they were absent from duty, or to
temporarily fill a vacancy, and thereby gain experience in vari-
ous facets of hotel management. According to Mr Harris the
transfer of Mr Kenny to the position of “Bar person” was to
involve another supervisory role for Mr Kenny with no reduc-
tion in his level of responsibility or his level of salary and
conditions of employment. The minutes of the meeting held 4
November 1996 (exhibit K7) continue to describe the appli-
cant as “Trainee Assistant Manager”. I am therefore satisfied
that Mr Kenny remained a “Trainee Assistant Manager”
throughout his employment with the respondent and that, de-
pending on the middle management position in which he was
placed from time to time, his level of authority and responsi-
bilities were commensurate therewith and thus waxed and
waned. Notwithstanding the impression conveyed to Mr Kenny
by Mr Toy, I am satisfied from what has been said by Mr
Harris that the bar related role intended for the applicant in-
volved work relevant to his trainee status. It was therefore
work the respondent was entitled to have Mr Kenny perform
in accordance with his contract of employment pursuant to his
letter of appointment (exhibit K1). No repudiation of the con-
tract, by the respondent, is therefore evident.

If the circumstances have some semblance of repudiation,
the right of the applicant to claim that such constituted a dis-
missal vanished when he did not treat the employment contract
as ended, and when, after an explanation from Mr Harris and
his overnight consideration of the situation, he, Mr Kenny,
consented to transfer to the bar work and subsequently under-
took that work for a period. The apparent reconsideration of

the event by Mr Kenny, and his change of mind in relation
thereto, did not expunge what had been established. His deci-
sion to resign, and his notification of that to the respondent
was an act of his own free will.

Notwithstanding that Mr Kenny gave notice of his resigna-
tion to take effect two weeks from 11 November 1996 the
employment relationship was subsequently terminated shortly
following the commencement of the notice period. At 13 No-
vember 1996 both parties accepted the employment relationship
had terminated.

On 12 November 1996 the applicant contacted Mr R.T.
Coster, the rostered “Duty Manager” for the respondent, and
stated to him that he would not be attending the hotel to per-
form the bar work he was rostered to do later that day.
According to Mr Kenny, he told Mr Coster that his reason for
non-attendance for work was that, at the time he was rostered
work, he would be attending an interview with a new em-
ployer. On the other hand, Mr Coster says that Mr Kenny gave
him the reason that he would be engaged in employment with
a new employer and would not be available to work. Mr Coster
says that he responded and warned Mr Kenny that his action
had consequences regarding his employment contract. On 13
November 1996, ie the day following Mr Kenny’s absence
from duty, he attended the hotel with the intention of perform-
ing the bar duties that day which he had previously been
rostered to perform. There is no cogent evidence of what was
said between the parties on 13 November 1996. It appears that
management of the respondent, believing that Mr Kenny had
commenced in alternative employment on 12 November 1996,
concluded that the employment relationship had been ended
and, acting on that presumption, appointed another employee
to the bar position on that same day. If it were fact that Mr
Kenny had undertaken alternative employment when absent,
his attendance for duty on 13 November 1996 provided a clear
indication that he had not completely abandoned his employ-
ment with the respondent. Mr Kenny absented himself from
work without permission as though it were his right to do so.
He was wrong. That was in breach of his duty to the respond-
ent as his employer but it did not, of its own accord, bring the
contract of employment to an end at 12 November 1996. It did
however provide cause for the management of the respondent
to expressly dismiss the applicant but the respondent did not
so act. Simply put, the respondent did not allow Mr Kenny to
resume his duties on 13 November 1996 notwithstanding that
Mr Kenny had reported ready and willing to work the remain-
der of his notice period. That, in my view, constituted a
repudiation of the contract and therefore a dismissal by the
respondent which had immediate effect and that was unsatis-
factory however, in light of the deliberate absence of Mr Kenny
without permission, the dismissal was not unfair. Had I been
satisfied there had been unfairness, the contract of employ-
ment was to have shortly ended through the resignation of Mr
Kenny, he did not conduct himself as a faithful and diligent
employee ought do, and therefore the degree of unfairness
would be so slight as not to warrant his reinstatement or mon-
etary compensation.

The final matter to be decided is the claim by Mr Kenny that
his is due the payment of two week’s wages in lieu of notice,
according to his contract of employment. The letter of appoint-
ment issued to Mr Kenny and countersigned by him to signify
his acceptance (exhibit K1), under the heading “Notice of
Resignation or Termination” states—

“We would require a minimum of two (2) weeks notice
of resignation. In the event of termination, the same con-
ditions will apply to the Company. Unless there are
grounds for summary dismissal.”

(exhibit K1)
This aforestated term of employment requires that notice be

given. There is no provision requiring that wages be paid in
lieu of the required notice if notice is not given. Hence that
which is claimed by the applicant is not a benefit due under
his contract of employment.

Both the claims made by Mr Kenny are refused and there-
fore the application will be dismissed.

Appearances: Mr D. Kenny on his own behalf.
Ms K. Williams (of Counsel) appeared on behalf of the

respondent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

David Kenny

and

Elmerside Pty Ltd t/as The Hotel Alexander.

No. 1723 of 1996.
16 April 1997.

Order.
HAVING heard Mr D. Kenny on his own behalf and Ms K.
Williams (of Counsel) on behalf of the Respondent the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

THAT this application be and is hereby dismissed.
(Sgd.) C.B. PARKS,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Cara Muir

and

EGB Nominees Pty Ltd trading as Rottnest Hotel.

No. 50 of 1997.

COMMISSIONER P E SCOTT.
4 April 1997.

Reasons for Decision.
THE COMMISSIONER: This is an application pursuant to Sec-
tion 29(1)(b)(i) of the Industrial Relations Act, 1979 (“the Act”)
that Cara Muir has been unfairly dismissed from her employ-
ment with the Respondent. The facts in this matter are not in
dispute except for a number of important points. The Applicant
applied for employment with the Respondent as a waitress in
Brollys Restaurant at the Rottnest Hotel. On Sunday, 22 De-
cember 1996 the Applicant’s mother, Maxine Ellen Muir,
received a telephone call from John Joseph Ephgrave, the Man-
ager of the Rottnest Hotel, asking to speak to the Applicant. As
she was not available, he indicated that he was phoning regard-
ing employment. The detail of that conversation is in dispute
however, it is agreed between the parties that he asked that the
Applicant telephone Tania Freedman, the Restaurant Manager.
Upon her arrival home, the Applicant telephoned Ms Freedman
and it was arranged that she would commence work the next
day. The Applicant says that she had gone there prepared to un-
dertake work on the basis of full time employment for January,
February and March 1997 and that she would be rostered to
work on Christmas Day. However, on Christmas Eve she was
advised by Tania Freedman that there was no need for her to
work Christmas Day and that she could return home for that
day. She did so. The Applicant cannot remember if she worked
two nights or three nights however, it appears from her time and
wages records that she worked a total of 22 hours between Mon-
day, 23 December and Friday, 27 December 1996. At 4.20pm
on Friday, at the conclusion of her shift she was called into Tania
Freedman’s office and told that there was not enough work and
that she would be sent home. There is dispute between the par-
ties as to whether the Applicant was told that she would be
contacted if further work arose. The Applicant and another em-
ployee in the same circumstances as herself then asked to see
Mr Ephgrave. They asked him why they had been layed off and
he also advised them that it was due to a shortage of work. Once
again, there is dispute between the parties as to whether they
were told that if it got busy that they would be contacted. It
appears that there was a somewhat heated discussion between
the parties at that point and the Applicant left the employment.

The Applicant says that on the basis of the advice to her
mother on 22 December by Mr Ephgrave that there would be
40 hours per week and 3 months work, as well as other details
provided by him, and based on the detail provided to the

Applicant by Tania Freedman, that the Applicant terminated
her employment with other employers on the strength of the
advice that she had three months work. She says that this was
a guaranteed three months work. Her claim that she has been
unfairly dismissed is based on:

1. the guarantee of three months work; and
2. her opinion that there was sufficient work to enable

her to have continued.
The Respondent denies that there was ever any guarantee of

three months work. Mr Ephgrave says that having been em-
ployed within the hotel industry for 25 years and having been
manager of this hotel for seven years that he would never guar-
antee such employment. Further, he said that the basis of
employing the Applicant and another employee was simply
that theirs were the first two resumes taken from the pile of
resumes of people who had applied for the work in response
to the advertisement. They were contacted, sight unseen, with
a view to them commencing on a casual basis. If they had
proven themselves and were acceptable during a probationary
period, then there may be other work available for them on a
more permanent basis. It is also the Respondent’s contention
that the arrangements entered into in writing between the par-
ties make it clear that the employment was not of a long term,
permanent nature. The document, which was a letter to the
Applicant from Mr Ephgrave given to her at the commence-
ment of her employment says “during your first three months
of employment you will be on probation. This means that dur-
ing this period, breaking of any staff rules or poor work
performance, will result in termination of employment.” (Ex-
hibit 3) The Applicant was then asked to sign the letter along
with the staff rules and return them to the office, which she
says she did. The Applicant also completed forms indicating
that the nature of her employment was casual and that her rate
of pay was the casual hourly rate from the Hotel and Tavern
Workers Award.

The Respondent says that there was no need to specify that
termination could also occur for reasons such as the employ-
ee’s conduct or work performance, or for operational reasons
such as a lack of work. It says that the fact that termination for
breaking staff rules was stated is indicative that the contract
was not for a fixed term.

The Respondent has denied that there was other work avail-
able which the Applicant could have done and evidence was
called from Mr Ephgrave, from Tania Freedman and from
Rachel O’Hare, a waitress who had worked in the restaurant
at the hotel for some considerable period of time. Mr Ephgrave
also says that other staff were employed to work in the hotel
bar and that it was not appropriate for their employment to be
terminated as a result of a lack of work in the restaurant. In
addition, the sales figures for the hotel, and in particular the
restaurant, were submitted to the Commission during the evi-
dence of Mr Martin Zenetic, the Respondent’s Accountant.
These figures show a seventeen per cent reduction in gross
sales between the relevant periods in 1995/96 and 1996/97.

Mr Ephgrave also says that the poor sales for the period was
not able to be predicted. He says that not withstanding an ex-
tract from the Sunday Times of 19 December, 1996 (Exhibit
6) which would appear to indicate that there were large num-
bers of people on Rottnest Island at that time, that after the
advertisement for casual staff and the employment of the Ap-
plicant but prior to her termination of employment, that he
had met with the Rottnest Island management and it had been
confirmed to him that there would be a restriction placed upon
university students and other categories of persons coming to
the island. He says, however, that these are not the normal
clientele of the restaurant. The majority of the restaurant’s cli-
entele were what he referred to as “boaties”—those people
who come to the island on their own boats. He says that even
though the island itself may be crowded at times, the restau-
rant is not necessarily busy. Trade in the restaurant is dependent
on the particular mix of people on the island.

In any event, he says that on Boxing Day, the bay where
those boats would be moored was empty due to the way in
which Christmas fell during that year and that people had cho-
sen to leave the island and return to work instead of making a
long weekend of it. He says that this is very unusual and had
an impact on the hotel and the restaurant. He says that having
noticed the quietness of the restaurant, he spoke with Tania
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Freedman on the Friday and discussed that it would be appro-
priate to lay off the last two casuals who had been engaged.
The Applicant was one of those two casuals. The Respondent
also says that business has not subsequently picked up to a
degree sufficient to warrant employment of additional staff
and noted the departure of some existing staff and other staff
turnover matters.

In evidence, notwithstanding her expressed view that she was en-
gaged for a fixed period for three months, the Applicant was very
equivocal about her understanding of the circumstances in which
such an arrangement could be terminated by either party. She ac-
knowledged that termination could occur if she broke the staff rules
or if there was no work for her. Further, she said that although she did
believe that it was not within her rights to terminate the employment
should she really dislike the job, if her mother became ill, she may
resign. However, the Applicant says that while she believes that her
employment could be terminated if there was no work, she says that
there was work, but she has not demonstrated that this was the case.
On the contrary, it would appear that the Applicant does not under-
stand the circumstances of there being a lack of work.

I am satisfied that the employer would not have guaranteed
three months work to a casual employee who it had not inter-
viewed. A hotel manager with the experience of Mr Ephgrave
would not have entered into such an arrangement. It may well
have been that there was an indication that work may have
been available for the period January, February and March but
no guarantee of such work was implied or stated. Further, I
am satisfied that there was not sufficient work for the Appli-
cant. Whilst it was within the Respondent’s discretion to
transfer her to another area, the employer had engaged her on
the basis that she would work in the restaurant and had en-
gaged others to work in the hotel bar. It is not at the Applicant’s
discretion to move to another area. I am satisfied that the em-
ployer was not in a position to have known that there would
be this lack of work and that whilst there may have been ru-
mours of restrictions being placed on certain categories of
people coming to the island, these people do not necessarily
form the clientele of the restaurant. I am satisfied that the
employment was of a casual nature and could be terminated at
very short notice. I am satisfied that there was a basis upon
which the employer could terminate the employment being
operational reasons. The grounds upon which the Applicant
relied in coming to her conclusion that she had been unfairly
dismissed have not been demonstrated. On the contrary, the
employer had demonstrated that they are not justified. On this
basis the application of unfair dismissal will be dismissed.

Another matter remains and that is that the Respondent seeks
costs for fares for Ms Freedman, Ms O’Hare and Mr Ephgrave
from Rottnest and return on two occasions . These were, firstly,
for the purpose for the proofing of witnesses and, secondly, for
the hearing of the matter. These persons came by plane rather
than ferry as the arrival times of the ferry would have made
meeting with their advocate prior to the hearing impractical. The
Respondent’s grounds for seeking costs are that the claim was
vexatiously pursued, that the Applicant knew her claim was bound
to fail, that she did not really understand the meaning of a fixed
term contract although she relied on it as a ground of her claim,
that the Respondent went to considerable time and effort, during
the conciliation and production of documents processes, to pro-
vide the Applicant with information to demonstrate its case. Even
at the commencement of the hearing, the grounds for the Appli-
cant’s case, and the claims itself, were unclear, and she provided
no counter argument to those put by the Respondent.

The basis upon which the Commission usually deals with
claims for costs are set out in the decision of the Full Bench in
Brailey and Mendex Pty Ltd trading as Mair and Co Maylands
(73 WAIG 26 at 27). In this case, I accept that the Respondent
went to considerable efforts to provide the Applicant with in-
formation to demonstrate that there was a real downturn in
work. It was also understood during the conference dealing
with the application for the production of documents that if
the Applicant was provided with the hotel’s and the restau-
rant’s sales details and other information that satisfied her of
the relative decline compared with the previous year that she
would not pursue her claim further. This information was pro-
vided, and was not challenged by the Applicant. Further, it is
clear that the Applicant had no real understanding of the basis
of a fixed term contract, on which she relied as part of the
grounds of her claim.

In these circumstances, the only possible explanations for
the Applicant pursuing her claim are either that she thought
she had nothing to lose by going ahead and/or that she was
doing so vexatiously. In either circumstance, these do not pro-
vide a reasonable justification for the pursuit of a claim
involving the Respondent in considerable inconvenience and
cost, and wasting the Commission’s time when such is pro-
vided at a cost to the public purse.

The Respondent made its best endeavours to satisfy the
Applicant in the genuine belief that, unless she had reasonable
grounds for challenging the information provided, the matter
would not proceed. No such reasonable grounds, nor any real
challenge was made by the Applicant.

Further, the Commission explained to the Applicant during
the conference dealing with the application for production of
documents, that claims for costs may arise in these matters.

I note that this claim for costs is not entertained merely be-
cause the unfair dismissal claim is lacking in merit. Rather it
is because it was pursued after the Applicant had been given
every assistance to consider and understand her position and
yet she came forward with no alternatives or challenges to the
basis upon which the Respondent justified its actions.

In final consideration of this matter, I am guided by the terms
of s26 of the Act. This is a jurisdiction which deals with appli-
cants and respondents, many of whom are not advised or
represented by counsel or by others with a detailed understand-
ing of the legal process and of the law. I believe that the
Applicant felt genuinely aggrieved by the circumstances in
which she found herself, having given up regular casual em-
ployment to pursue the prospect of three months work. She
believed that what she was taking up was the probability of
three months work. It was clear from the evidence that it was
not a guarantee, but was a prospect, a probability. This did not
come to pass. After only 22 hours work, this probability dis-
appeared, through no fault of hers, nor through the fault of the
Respondent. The Applicant has tried to mitigate her loss. In
doing so, she has acted on an unjustified premise and created
cost and inconvenience. In weighing the question of costs, I
have considered the circumstances, and that while the princi-
ple espoused by the Full Bench in Brailey’s case (op cit) would
urge against the awarding of costs, the circumstances require
some consideration for the Respondent. On this basis, I will
award to the Respondent, an amount of $180.00 being half the
cost of the air fares claimed. This seems to be an equitable
compromise, while making the point regarding the pursuit of
such claims in these circumstances.

APPEARANCES: Ms C Muir on her own behalf.
Mr A Smetana on behalf of the Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Cara Muir

and

EGB Nominees Pty Ltd trading as Rottnest Hotel.

No. 50 of 1997.

COMMISSIONER P.E. SCOTT.
15 April 1997.

Order.
HAVING heard Ms C Muir on her own behalf and Mr A
Smetana on behalf of the Respondent the Commission, pursu-
ant to the powers conferred on it under the Industrial Relations
Act, 1979, hereby orders:

1. That the Applicant pay to the Respondent the amount
of $180.00 no later than 28 days from the date of the
Order; and

2. That the application otherwise be and is dismissed.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kathleen O’Neill

and

Complexions Beauty Salon.

No. 102 of 1997.

2 May 1997.
Order.

WHEREAS an application alleging unfair dismissal under
S.29(1)(b)(i) of the Act was lodged on 17th January 1997;

AND WHEREAS a notice of answer and counter proposal
was lodged by the Respondent on 6th February 1997;

AND WHEREAS on 12th February 1997 the applicant
requested that the application be dealt with in accordance with
the Act;

AND WHEREAS a conference was held by the Commission
under S.32 of the Act on 12th March 1997;

AND WHEREAS the possibility of settlement did not
eventuate and advice of this given to the Commission on 13th
March 1997 at which time the applicant confirmed that she
was proceeding with the application;

AND WHEREAS the Commission set the matter down for
another conference at 10.30am on 15th April 1997 and advised
the parties that if the matter could not be settled it would
proceed to hearing at 11.30am on that day;

AND WHEREAS at 10.30am Mr T. Crossley, Agent for the
Respondent attended the Commission to participate in the
conference but the applicant did not attend;

AND WHEREAS at 11.30am on 15th April the Commission
sat in accordance with the Notice of Hearing to hear and
determine the matter;

AND WHEREAS the Respondent and her Agent attended
the hearing with witnesses and the Applicant did not attend;

AND WHEREAS the Respondent submitted that the
application be dismissed for want of prosecution and that costs
be awarded pursuant to the Act to assist in meeting the expense
of arranging attendances by witnesses, for the hearing;

AND WHEREAS it was submitted that the witnesses had
attended the hearing to give evidence and that arrangements
had been made for relief staff to be employed during their
absences and that transport and parking costs had been met by
the witnesses in attending the hearing;

AND WHEREAS it was submitted that the cost of arranging
relief staff for each of the witnesses was $150.00 and that the
cost of transport and parking had been $15.00 for each witness;

AND WHEREAS the Commission considers that the
application should be dismissed for want of prosecution and
that the Respondent has incurred costs in arranging for the
witnesses to give evidence and that it could reasonably have
been expected that the witnesses would have been required to
attend the Commission for an extended period during the day.
Furthermore it is accepted that additional costs were incurred
in the transport and parking by the witnesses;

NOW THEREFORE the Commission, although mindful of
the general policy in industrial jurisdictions that costs ought
not be awarded except in extreme cases (Denise Brailey v.
Mendex Pty Ltd t/a Mair and Co Maylands (73 WAIG 27)),
considers that in the circumstances of this matter that the
application for costs is justified. The Applicant had confirmed
her intention to pursue the claim and ample notice was given
of the time at which the hearing was to take place (ie. the
Notice was forwarded to the parties on 14th February 1997).
In view of all of the factors and particularly the costs incurred
by the Respondent in making arrangements to contest the claim,
the Commission hereby Orders—

(a) THAT the application lodged pursuant to S.29(1)(b)(i)
of the Act be dismissed for want of prosecution;

(b) THAT pursuant to S.27(1)(c) of the Act the appli-
cant pay to the Respondent the sum of $300.00 being
costs incurred in arranging relief staff so that evi-
dence could be presented at the hearing on 15th April
1997; and

(c) THAT pursuant to S.27(1)(c) of the Act the appli-
cant pay Mrs S. Martin and Ms M. Butler the amount
of $15.00 each for costs associated with travelling to
Court on 15th April 1997; and

(d) THAT the amounts specified in clauses (b) and (c)
above be paid to Complexion Beauty Salon, Mrs S.
Martin and Ms M. Butler respectively within 28 days
of the date of this Order.

(Sgd.) W. S. COLEMAN,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Martin David Rankin

and

Reed Construction Services Pty Ltd.

No. 1851 of 1996.

COMMISSIONER R.N. GEORGE.

8 April 1997.

Reasons for Decision.
THE COMMISSIONER: This Application comes before the
Commission pursuant to Section 29(b)(i) of the Industrial
Relations Act, 1979, as amended. By it the Applicant claims
that he was unfairly dismissed from his employment and seeks
by way of remedy re-instatement or, in the alternative, com-
pensation equivalent to six months salary at the rate of $50,000
per annum.

Proceedings were assisted by a document headed “Refer-
ence for Hearing” prepared following a conference which failed
to achieve a resolution between the parties.

For convenience the terms of that document are set out be-
low in full—

“Dispute
The applicant claims he was unfairly dismissed and seeks
compensation equivalent to three (3) month’s salary.
The respondent denies the applicant was dismissed un-
fairly and objects to the claim for compensation.
Agreed Particulars
(1) The applicant was employed as an on site contracts

administrator by the respondent.
(2) The site involved is the Southlands Shopping Centre

project in Willetton WA.
(3) The respondent’s business is building construction.
(4) The respondent (sic) headquarters are in Sydney

NSW.
(5) The expected project is scheduled for completion in

or about September 1997.
(6) The applicant commenced employment on 14 Au-

gust 1996.
(7) The salary rate was $50,000.00 gross per annum.
(8) The employment was terminated on 31 December 1996.
(9) The reason given by the respondent for dismissal was

a down turn in work.
(10) There was no criticism of the applicant’s work raised

with him during his employment.
Summary of the Applicant’s grounds for claim of unfair
dismissal
The applicant says—
(a) that he is an experienced contracts administrator in

the building construction industry with 23 years in
the business in Western Australia.

(b) that he left his previous employment to take up the
position with the respondent having been given to
understand by the respondent that the employment
would be for the duration of the project which was
expected to be completed in 15 months.
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(c) that as well as the reasonably based expectation of
life of the project employment arrived at at the time
of offer and acceptance of employment, the respond-
ent endorsed this expectation on occasions when the
contract was on foot.

(d) that the respondent, in replacing him with a Sydney
based employee allegedly because of a down turn in
available work there, the respondent acted harshly,
oppressively and unfairly to the applicant and repu-
diated its commitment to employ him for the life of
the project.

(d) that, in compensation, the applicant seeks payment
of a sum equivalent to three months’ salary
($12,500.00 gross).

Summary of the respondent’s answer
(a) that the building construction industry was subject

to downturns and that the applicant, was well aware
of this;

(b) that the respondent business had missed out on a suc-
cession of tender jobs which made it necessary to
rationalise its work force across Australia;

(c) that the decision to replace the applicant by an em-
ployee transferred from Sydney was part of this
rationalisation;

(d) that the applicant was given ample notice of this;
(e) that the respondent business had the right to re-or-

ganise its affairs and there was no unfairness in all
the circumstances in its decision to terminate the
employment of the applicant;

(f) that the claim for compensation had no justification.”
The “Reference for Hearing” was forwarded to the parties

with advice that if either of them wished to amend any par-
ticular or detail they should put the amendment in writing to
the Commission with a copy to the other party no later than 7
days prior to the date of hearing. Both parties notified of amend-
ments within the time specified in the following terms (formal
parts omitted).

Applicant’s Amendment
“Dispute
Compensation equivalent to six (6) months salary is now
claimed because it is now realised how prejudice related
to dismissal after 4 months of a 15 months contract is
stronger than had been anticipated at the time of formu-
lating the claim (20.12.96). This has resulted in an
unusually high level of rejection at job interviews.
Also, the continuing lack of income has aggravated the
debt situation which was incurred as a direct result of the
15 months’ income expectation created by Reeds’ em-
ployees during my time of employment.
It is now quite clear that my original plan to take a “term”
contract with Reeds in order to successfully complete this
large, prestigious project and thereby ensure long term
employment with large Perth based companies has worked
to my detriment. It is now clear that rejection, even for
reasons not related to performance, stigmatise to the point
of unemployability in a close knit community.”
(Response filed 17 March 1997)

Respondent’s Amendment
“We refer to the Commission’s letter dated 26 February
1997 and the attached schedule and advise as follows—
(1) The Respondent does not agree to Agreed Particular

10 and requests that it be deleted.
(2) At the end of sub paragraph (a) of the Summary of

the Respondent’s Answer the Respondent requests
that the following be inserted:
“or should have been aware of this” ”

(Letter dated 18 March 1997)
The facts in this matter are largely uncontroversial and may

be summarised as follows.
Prior to his appointment to the position the subject of these

proceedings the Applicant worked for Collier Homes, a fully
owned subsidiary of Smith Corporation. Due to some uncer-
tainty about his future with his then employer, because of what
he understood concerned financial difficulties experienced by

the parent company and the possibility of a takeover of Col-
lier Homes, the Applicant replied to a newspaper advertisement
placed by the Respondent calling for applications for the posi-
tion of Contracts Administrator. The Applicant was successful
in his application and accepted appointment on terms set out
in a letter from the Respondent dated 20 August 1996 and
signed in acceptance by the Applicant on 26 August 1996. The
letter of appointment specified the conditions under which the
employment was offered and accepted. Paragraph [4] “Em-
ployment Conditions” provided that employment conditions
were to be in accordance with the laws of the State of Western
Australia applicable at the time of employment or as may be
amended from time to time by legislation (Exhibit S1). It is
common ground that the Applicant’s employment was not cov-
ered by an award.

The Applicant commenced employment with the Respond-
ent on 14 August 1996 and while it is accepted that the contract
was not for a fixed term, both parties anticipated that it would
be for the life of what is known as the “Southlands Boulevard
Redevelopment Project” (hereinafter referred to as the
“Southlands Project) which at that time was expected to con-
clude in approximately 15 months. The Respondent employer
had 6 direct employees on site, including the Applicant, re-
porting to the Project manager for the Respondent, Mr John
Stalley. Three of those employees were NSW based and were
to return there at the conclusion of the contract. It was pro-
posed that the Applicant would continue his work on site for a
time to deal with matters which required attention once work
on the project had been completed. Whether there was to be
any further work for the Applicant was dependent upon whether
the Respondent was able to secure further contracts, an objec-
tive which it had been indicated to the Applicant was being
pursued on an ongoing basis.

Around September/October 1996 Mr Graydon, the Construc-
tion Manager for the Southlands Project, informed Mr Stalley
that due to a downturn in work it was his intention to transfer
a Mr Tran, an employee of the Respondent for approximately
18 months, from NSW to the Southlands Project as Contract
Administrator. Sometime in November 1996, after it had be-
come clear to Mr Stalley from his regular visits to the Head
Office of the Respondent in NSW, that the work available was
diminishing and that the Respondent had been unsuccessful in
its attempts to secure new contracts, he outlined the status of
the business to the employees on the Southlands Project, in-
cluding the Applicant. On about 3 December 1996 Mr Graydon
confirmed with Mr Stalley that Mr Tran was to be transferred
from NSW and that he would as a consequence have to termi-
nate the services of the Applicant.

On either 3 December or 4 December 1996 Mr Stalley in-
formed the Applicant that his services would have to be
terminated. When asked for reasons Mr Stalley explained to
the Applicant that due to a significant downturn in work avail-
able to the Respondent a number of positions had become
redundant and that in using the last on first off “principle”, the
Applicant was one of those who had been identified as being
surplus to requirements. In the discussions which followed
between the Applicant and Mr Stalley the question of notice
was raised. Mr Stalley informed the Applicant that it was the
practice of the Respondent to provide notice of one week but
in the circumstances he would see if that could be extended to
two weeks. The Applicant then asked whether notice could
expire after the Christmas break because of the obvious diffi-
culties that would result from the unexpected early termination
of his services at that time of the year. On about 10 December
Mr Stalley confirmed with the Applicant that he was to be
given two weeks notice to commence from 17 December 1996.
The notice was to expire on 31 December 1996. These ar-
rangements were confirmed in an internal memo from Mr
Stalley to a person named Carmello in the following terms

“                   Martin Rankin—Termination
Confirming the following details for Martin Rankin as
discussed this morning.

• Formal notification date 17.12.96
• Two weeks in lieu to be paid from this date (i.e.

18.12.96 to 31.12.96)
• Last day of work by Martin will be 20.12.96
• Reason for termination: Retrenchment
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• Please send necessary forms and pay advice for sig-
nature by Martin etc.”

[Exhibit S7]
On 11 December 1996 Mr Tran commenced work in West-

ern Australia having transferred from NSW. The Applicant’s
final day of work was on 19 December 1996 when he was told
that he need not report the following day. The Applicant was
paid up to 31 December 1996 and although he suggested in
his evidence that holiday pay to which he was due was ab-
sorbed into that payment, details recorded on his Termination
Form (Exhibit S8) indicate that holiday pay was in fact paid in
addition to the payment for the notice period expiring on 31
December 1996. From the time the Applicant was advised that
his notice was to commence from 17 December 1996 he was
encouraged by Mr Stalley to utilise whatever facilities were
available through the Respondent to maximise his potential of
securing alternative employment.

Attempts by the Applicant to find alternative full time em-
ployment have not been successful, despite the fact that he has
made some 40 applications and approaches to other companies.
(See Exhibit R5 which lists 29 jobs applied for and companies
approached between 20 December 1996 and 12 March 1997).
He currently has casual employment for two days a week which
commenced in the week ending 8 March 1997.

It is against the background that the Applicant claims that he
was unfairly dismissed. His reasons for so claiming can be
summarised as follows.

1. The Applicant left his previous employment with the
Respondent having been given to understand by the
Respondent that the employment would be for at least
15 months, an expectation that was endorsed while
the contract was on foot.

2. The Respondent should have obtained further con-
tracts to avoid the need to retrench employees or kept
Contract Administrators on as Estimators as he un-
derstood had been the practice in the past.

3. His replacement by an employee from NSW was not
based upon impartial considerations and failed to take
into account his age, experience and the fact that he
was a locally based employee.

Conclusion:
There is no doubt that when the Applicant applied for the

position from which he was terminated both parties expected
the employment to last for at least 15 months. This view was
reinforced during the course of the Applicant’s employment
through discussions about other contracts for which the Re-
spondent was tendering. The contract of employment was not,
however, fixed in its term and this is conceded by the Appli-
cant. There is also no doubt that the Respondent, in the period
prior to the Applicant’s termination, experienced a significant
downturn in its business. This is demonstrated in a series of
graphs submitted in evidence through the Construction Man-
ager, Mr Graydon, as exhibit S2. The graphs show the extent
of change in work in hand (in terms of both dollars and number
of projects), progress claims and the number of direct em-
ployees. The latter graph shows a reduction in the number of
direct employees from a peak of 57 in February 1996 to a low
of 38 in December 1996. In August 1996, when the Applicant
was appointed, direct employees numbered approximately 52.

In determining who should be laid off and who should
be retained the Respondent adopted a first on last off ap-
proach, a practice generally followed in the construction
industry. At the time of his termination the Applicant had
been in the employment of the Respondent for some four
months. The employee who was retained and took over
his position, Mr Tran, had been in the employment of the
Respondent for some 18 months (See Exhibit S5). In an
attempt to demonstrate that Mr Tran had been given fa-
vourable treatment and that his retention ahead of others,
including the Applicant, was not the result of impartial
consideration, the Applicant pointed to two longer serv-
ing Contract Administrators who had left the Respondent
while Mr Tran was retained. It was the evidence of Mr
Stalley, however, that those employees in fact found other
work and resigned after becoming aware of the potential
consequences of the Respondent’s inability to win new
projects.

In all of the circumstances I find that the decision to termi-
nate the services of the Applicant was based upon the
operational requirements of the Respondent which resulted in
a situation of redundancy. The meaning of ‘operational require-
ments’ is discussed by the Full Bench of the Commission in
Jacob Gilmore and Cecil Bros, FDR Pty Ltd and Cecil Bros
Pty Ltd. In that matter the Full Bench adopted the meaning
given to that term by Lee J. in Nettlefold v Kim Snoker Pty
Ltd (FL unreported delivered 4 October 1996 No. T195/1`334)
where he said.

“...that permits consideration of many matters including
past and present performance of the undertaking, the state
of the market in which it operates, steps that may be taken
to improve the efficiency of the undertaking by installing
new processes, equipment or skills, or by arranging for
labour to be used more productively, and the application
of good management to be undertaken. In general terms
it may be said that the termination of employment will be
shown to be based on the operational ground if an under-
taking if the action of the employer is necessary to advance
the undertaking and is consistent with the management
of the undertaking that meets the employer’s obligation
to employees.”
[76 WAIG 4434 at 4444]

In the case presently before the Commission the evidence
shows that when the Applicant was appointed to his position the
number of direct employees was relatively high and did not re-
flect the fact that the work of the company was in a downwards
trend. The position was exacerbated by the fact that the Respond-
ent had been unsuccessful in a number of tenders it had submitted
for new work. In the circumstances the actions of the Respond-
ent were necessary to advance the undertaking and were
“consistent with the management of the undertaking that meets
the employers obligations to employees” (Supra).

In Gromark Packaging v FMWU 73 WAIG 220 Franklyn J
(then Acting President) of the Western Australian Industrial
Appeal Court referred to a definition attributed to “redundancy”
by earlier authorities which held that redundancy occurs “when
the job is abolished”. Franklyn J. Went on, however, to make
the following comment.

“As a statement it correctly sets out one set of circum-
stances which could establish redundancy but in my view
cannot be accepted as the ultimate definition. On the evi-
dence accepted by the Commissioner the workforce was
reduced because there was labour in excess of that rea-
sonably required to perform the work available to the
employer. That reveals a situation of redundancy, leaving
for decision the selection of specific workers for termi-
nation of their employment to relieve that situation. That
was the case in Australian Shipbuilding Industries (su-
pra) at 733. See also North West County Council v. Dunn
(1971) 126 CLR 247 Walsh J at 263”
[Supra at 224]

As to whether the dismissal was unfair, I do not find that
such a claim can be sustained. Mr Stalley kept the Applicant
informed of the Respondent’s attempts to attract new work
and the status of the Respondent’s business as it became clear
to him from his regular visits to the NSW office. As soon as it
was confirmed by Mr Graydon on 3 December 1996 that Mr
Tran was to be transferred from NSW due to lack of work and
that as a consequence the Applicant would be surplus to re-
quirements, Mr Stalley informed the Applicant and discussed
with him the reasons for the decision and what notice would
be given. The Applicant’s request that notice be deferred so as
not to expire before Christmas was taken up by Mr Stalley
and was not given officially until 17 December 1996 so that it
would expire on 31 December 1996. This was despite the fact
that it was known by 10 December that the Applicant would
not be working beyond 20 December 1996. Under the con-
tract entered into by the Applicant his conditions, including
notice, were agreed to be ‘in accordance with the laws of the
State of Western Australia applicable at the time of employ-
ment or as may be amended from time to time by legislation”
(Exhibit S1). While neither party could be specific about which
laws were being referred to it was not alleged that there had
been a breach of any law and it was common ground that the
Applicant’s employment was not subject to an award of the
Commission.
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As to the claim by the Applicant that the decision to retain
Mr Tran ahead of himself was not made impartially I am not
persuaded that such is the case. It is confirmed in Gromark
Packaging v FMWU (Supra) that the evidentiary onus is on
the party alleging unfairness in the selection or termination of
employment to show by specific comparison with other em-
ployees that the selection was unfair. That onus has not been
discharged by the Applicant.

Taking all of the evidence before the Commission into ac-
count I have formed the opinion that the claim by the Applicant
that he was unfairly dismissed is not made out and that his con-
sequential claim for compensation must also fail. The Application
is therefore to be determined by an Order that it be dismissed.

Appearances: Mr M.D. Rankin on his own behalf.
Mr A. Smetana on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Martin David Rankin

and

Reed Construction Services.

No. 1851 of 1996.

COMMISSIONER R.N. GEORGE.
8 April 1997.

Order.
HAVING heard the applicant on his own behalf and Mr A.
Smetana on behalf of the respondent the Commission, pursu-
ant to the powers conferred on it under the Industrial Relations
Act, 1979 hereby orders—

THAT the application be dismissed.
(Sgd.) R.N. GEORGE,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Anita Maria Schroeder

and

Creative Sales.

No. 1638 of 1996.

COMMISSIONER J.F. GREGOR.
2 May 1997.

Reasons for Decision.
THE COMMISSIONER: On 12 November 1996, Anita Maria
Schroeder, the applicant, applied to the Commission for an
order pursuant to Section 29 of the Industrial Relations Act,
1979 (the Act) on the grounds that her dismissal by Creative
Sales (the respondent) had been harsh, oppressive and unfair.
She also claimed there were outstanding benefits due under
her contract of employment to which she was entitled at the
date of termination.

On 7 May 1996, the applicant was offered a position with
Creative Sales, an integrated marketing agency. The offer of
employment set a commencement date of 20 May 1996. The
applicant was to receive $25,000 per annum which includes
superannuation guarantee levy, overtime and holiday loading.
The letter of offer also advised that all employers of Creative
Sales are employed on a six monthly probationary period as
was detailed in terms of employment which were attached to
the letter of offer. At the time the offer was made the applicant
was to be subordinate to the state manager of Creative Sales
Perth, Ms Lynn Allen.

The main duties of the position of the applicant were that of
an account co-ordinator. As was described to the Commission,
this involved duties ranging from arranging leasing bookings,
liaising with the state manager concerning sorting promotion
materials, preparing venue lists and other matters relating to
co-ordination of accounts associated with field marketing
programme implementation. There was some other facets of
the position as well. The applicant was to be involved and
supervise account management which involved the preparation
of proposals, budget estimates, the determination of
requirements and consumables for a promotion, maintenance
of financial records and liaising with clients concerning store
schedules including weekly amendments.

In execution of the duties the applicant was required to ensure
that her work was carried to the highest quality. She was to
build and maintain good relationships with clients, suppliers
and field staff and act in a professional manner. There were
obligations upon her to ensure the cost estimates, invoices and
all written correspondence were accurate. She was also to
ensure that the intellectual property of the company was
protected. The job description made it clear that the applicant
was accountable to the state manager for the timely and accurate
completion of all of her activities. Among the skills required
for the job was the ability to prioritise, work in a team situation,
manage a number of projects simultaneously and show empathy
for team members, clients, field staff and suppliers. There were
other skill requirements which need not be examined in these
Reasons.

The respondent had set up a new office in May 1996. The
state manager of the office, Ms Lynn Allen was brought from
Melbourne to run Creative Sales operations in Western
Australia. The applicant had been offered a position as account
co-ordinator. It was a job she had not carried out before but
she had knowledge through previous employment about the
respondent’s operations. It seems that when the respondent’s
WA operations first moved to the control of Ms Allen, the
staff worked long hours including overtime. In particular the
applicant and Ms Allen spent a lot of time together. On the
evidence they were fully involved and dedicated to maximising
market share for Creative Sales and ensuring its success. In
September 1996, there was a meeting between Ms Allen and
the applicant and various problems that both saw with the
running of the office were discussed. In particular the applicant
was concerned about the long hours she was working. During
the conversation between the two women there were
disagreements between them on a number of issues but
ultimately it was agreed that the applicant would not continue
to work the long hours. Instead some adjustments were made,
for instance the applicant was not to pick up the mail in the
morning and she would try to keep her working day to between
9.00am to 5.30pm. It is clear from the evidence and it is not
alleged to be otherwise that the discussion which led to the
diminution of hours worked by the applicant was not in any
sense criticism of her attitude to her work it was merely an
adjustment agreed between the parties to promote better
working arrangements within the office.

Even though there was a great deal of evidence about the
management standards of the respondent and the applicant’s
later expressed concerns about that, it appears that Ms Allen
never complained about the applicant’s work or the standard
of her work at that time. Ms Allen did allege though that from
September on there was a change in the applicant’s attitude to
taking instructions from her. In particular being told how to
prioritise her work. The applicant in her evidence made it clear
that one of her responsibilities under her contract had been
development of skills relating to prioritisation. She felt she
was perfectly capable of arranging her work programme to
get her work done efficiently and effectively within the time
allowed. From her evidence too it appears as though the
applicant had developed the opinion that Ms Allen was
floundering with her management techniques. In fact her
opinion was that Ms Allen’s management experience was
limited and this was causing problems. One of those problems
led the applicant to make a comment about the way the work
was shared. She claimed Ms Allen was doing less work than
her on promotional activities.

The relationship between the applicant and Ms Allen
deteriorated further on or around 17 October 1996. The office
was then being visited by another employee of Creative Sales



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.1282

based in an eastern states office. The evidence of Ms Allen is
that the staff were all told that an employee from the eastern
states would be visiting. Ms Allen decided that the staff would
have lunch with the visitor to take advantage of the opportunity
to talk to her about the way Creative Sales operated in other
states and exchange information which might be of mutual
benefit. The employee from the eastern states duly arrived and
at lunch time on that day when Ms Allen was about to leave
,the applicant indicated she would not be coming as she had
bought her lunch. There was some controversy about whether
the applicant was told to monitor the telephones in the absence
of the rest of the staff. Ms Allen says that she was. This meant
to Ms Allen that the phone lines would be kept open and the
answering machine would not be turned on. It was the policy
of the office that when staff were absent at lunch the answering
machine would be switched on. Ms Allen says that she
instructed the applicant not to do so on this occasion.

When Ms Allen together with the visitor and other staff
returned from lunch an argument erupted between the applicant
and Ms Allen. There is controversy about the argument. Ms
Allen’s version is that she asked the applicant whether there
were any messages.  She said she did not know but the
answering machine had been on. Ms Allen says she was invited
to check for herself and this lead to a heated exchange between
them which was described by Mr Sean Clancy, the Executive
Director of Creative Sales as an ‘unruly discussion with
unnecessary emotional comment from both sides’. In a letter
to the applicant dated 3 December 1996, he described the event
as ‘unfortunate’ (Exhibit I4).

The events following the return to the lunch from the staff
are best recorded in the evidence of Ms V J Pilkiw. In cross
examination she said that everyone had come back from lunch
having had a good meal and were happy. Ms Allen had asked
the applicant if there were any messages. She had responded
with words to the effect ‘I don’t know, check the answering
machine’. There was an argument between the applicant and
Ms Allen during which the applicant debated with Ms Allen
who was more qualified for the managers job. Ms Pilkiw
thought the conversation was two way with the parties each
firmly putting their views. She said that she had remembered
the comments because she had heard them frequently expressed
by the applicant. Ms Pilkiw recalled that Ms Allen had asked
the applicant whether she would accept instructions. She had
said ‘No I won’t’. That had stuck in Ms Pilkiw’s mind because
she thought it was not a common practice to tell the boss that
you would not accept instructions from them. She had no doubt
they were work instructions such as what different programmes
had to be undertaken. Ms Pilkiw did not hear Ms Allen tell the
applicant she was fired but she did hear the applicant call out
‘Did you hear everyone, She’s sacked me’.

There is some debate during the proceedings about whether
the applicant was dismissed. Relevant information before the
Commission is contained in Exhibit I3. The exhibit which was
sent to the applicant on 21 October 1996 advises her that—

“We are terminating your employment effective 17th Oc-
tober, 1996.
The reason for termination is clearly evident by your non
compliance in line with your job description.
We have exercised the 6 month probation clause as per
your Employment Letter of Offer and Conditions of Em-
ployment.” (Exhibit I3)

That is a sufficient scan of the facts in the matter. The
Commission heard from a number of witnesses. The applicant
gave evidence on her own behalf. Mr Sean Clancy gave
evidence of his role in the events as they unfolded and his
attempts to resolve the problem. The Commission also heard
evidence from Ms Lynn Allen and from Ms Vanessa Pilkiw
who is currently employed as an Account Co-ordinator with
Creative Sales. There is no need to summarise the evidence of
each of the witness in detail. The proceeding narrative is drawn
from their evidence. Before I make my findings on the witness
evidence I need to review the law to be applied.

Ms Inkster, of Counsel, who appeared for the applicant raised
the question of the onus as it flows from Section 23AA of the
Act. By that section the respondent is required to establish

‘there is ground or grounds on which the Commission
could find the dismissal was justified’.

This means that a dismissal is justified if there was a valid
reason or were valid reasons connected with the employees
capacity or conduct or, based on the operational requirements
of the undertaking establishment or service, for the dismissal.
The Act does not require that the employer act upon grounds
which are justifiable but the employer establish that there is,
or are, grounds on which the dismissal could be justified,
whether or not the employer acted on those grounds. Therefore,
the Act requires that only the employer prove on the balance
of probabilities, the possible existence of justifiable grounds
for dismissal, not the actual existence of those grounds.

On the basis of what has been put in these proceedings, there
is no doubt that the respondent had a genuine belief that it’s
business would suffer if it continued to employ the applicant.
Those circumstances would have provided a valid reason for
termination and therefore the obligation placed on the
respondent by Section 23AA of the Act has been met (Melissa
Jaggard v. Tranby (1996) 76 WAIG 4720).

Having made this preliminary finding the question is whether
the respondent has nevertheless acted harshly, unfairly or
oppressively in its dismissal of the applicant. It is for the
applicant to establish that the dismissal was in all these
circumstances unfair. The test for ascertaining whether a
dismissal is harsh, oppressive or unfair is that outlined by the
Industrial Appeal Court in Undercliff Nursing Home v.
Federated Miscellaneous Workers Union of Australia (1995)
65 WAIG 385. The question to be answered is whether the
right of the employer to terminate the employment has been
exercised so harshly or oppressively or unfairly against the
applicant as to amount to an abuse of the right. A dismissal for
a valid reason within the meaning of the Act may still be unfair
if, for example, it is effected in a manner which is unfair but if
the employment has been terminated in a manner which is
procedurally irregular that will not of itself necessarily mean
the dismissal is unfair (see Shire of Esperance v. Mouritz (1991)
71 WAIG 891 and also Byrne v. Australian Airlines (1995) 65
IR 32). In Shire of Esperance v. Mouritz, Kennedy J also
observed that whether an employer in bringing about a
dismissal adopted procedures which were fair to the employee,
is but an element in determining whether the dismissal was
harsh or unjust.

In view of the circumstances of this termination of
employment in this case it is necessary to deal with the question
of dismissal during a probationary period. This has been
examined by Senior Commissioner G L Fielding in his Reasons
for Decision in Charles William Westheafer v. Marriage
Guidance Council of WA (1983) 65 WAIG 2311. In his Reasons
the learned Commissioner observed—

‘... in most cases the failure to re-engage will not con-
stitute dismissal for the purposes of section 29(b) of
the Act, although that is not a question which arises
on this occasion.[See: Ex parte Wurth (1954) 55 SR
(NSW) 47, and see too: Orange City Bowling Limited
and Federated Liquor and Allied Industrial Employ-
ees Union of Australia, New South Wales Branch, 1979
AR (NSW) 90.]’

Later in the Reasons for Decision in Westheafer and
importantly for this case it is observed that

‘The concept of probationary employment is well known
and well understood in employment law. It is that an em-
ployer by engaging someone on probation throughout the
period of probation retains a right to see whether he wants
the employee or not in his employment as if the employee
was still in the first interview. Hence there is no obliga-
tion on the employer to even objectively consider whether
or not he should re-engage an employee at the end of the
probationary period. The principles associated with pro-
bationary employment are now so well established that it
is sufficient to refer in passing to in re Alchin and South
Newcastle Leagues Club Limited (1977) AR (NSW) 236,
a case with many features in common with this one and
also to the New South Wales Teachers Federation and the
Education Commission of New South Wales (NSW Indus-
trial Commission Application No. 969 of 1984; 13
September 1984), where it was pointed out that proba-
tionary employment is but a step in the selection process
and should be distinguished from permanent employment
[see too: Ex parte Wurth case (supra)].’
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In view of my later findings I need to discuss the concept of
repudiation. Repudiation means that one of the parties of the
contract evince and intension either expressly or by implication
through conduct no longer to be bound by the contract. This
creates a situation where repudiation by one party gives the
innocent party an opportunity to affirm the contract and treat
it as continuing or accept the reputation and treat the contract
as at an end. The concept is discussed in The Law of
Employment, Macken, McCarry and Sappideen, 2nd Ed. The
Law Book Company Limited 1984. There the learned authors
note that wilful disobedience of lawful orders may constitute
grounds for summary dismissal. The disobedience must strike
at the essence of the contract of employment and it must be
inconsistent with the continuing relationship with master and
servant.

The issue has been one of discussion in the courts for a
number of years in Adami v. Maison De Luxe Ltd (1924) 35
CLR 143 the judgements of Duffy and Starke JJ posed the test
to be applied—

“Was the plaintiff ’s conduct such as justified the com-
pany in determining, and treating as at an end, his contract
of service with it? If there is a distinct refusal by one party
to be bound by the terms as at an end ... Short of such
refusal, ... the true principle to be deduced from all the
cases is that you must ascertain whether the conduct of
the party who has broken the contract is such that the
other party is entitled to conclude that the party breaking
the contract no longer intends to be bound by its provi-
sions. This part of the rule was laid down by Lord
Blackburn [in Mersey Steel and Iron Co. v Naylor, Benzon
& Co.] where he says the rule of law is that where there is
a contract between two parties, each side having to do
something, ‘if you see that the failure to perform one part
of it goes ... to the foundation of the whole, it is a good
defence to say, “I am not going to perform my part of it
when that which is the root of the whole and the substan-
tial consideration for my performance is defeated by your
misconduct”.’ Rhymmey Railway v Brecon &c. Railway.”

The refusal to obey lawful and reasonable commands may
not of itself be a sustainable sole ground for dismissal. Often
disobedience will be coupled with various acts of misconduct
including for instance insubordination and absence for work.

During this case the Commission heard evidence from the
parties and I am required to make findings concerning that
evidence. There is a interesting situation arising from the
evidence given by the applicant and Ms Allen. Both of them
gave evidence in cross examination which conflicted to their
evidence in chief and to that extent the story of each is damaged.
However on fundamental issues there are not significant
differences which would allow me to choose to favour one
over the other. There is the need to look for corroboration. I
heard from Mr Sean Clancy, I find him to be a witness of truth
but he was not present at the relevant times when the events
leading to the dismissal occurred and I cannot find anything in
his evidence to assist me in determining the credit of each
witness. Ms Pilkiw on the other hand was a witness to the
events on the day. I have carefully reviewed her evidence and
can find no reason to conclude that she is not a witness of truth
and that being the case her story provides corroboration of the
evidence given by Ms Allen about events on the day that the
dismissal occurred. Therefore, where there is conflict in the
evidence between the applicant and the respondent I accept
the version of the respondent.

Mr Jensen argued there has been no dismissal. I find the
contrary. There is documentary evidence in Exhibit I3 that the
applicant was dismissed. That her services were terminated
by the respondent cannot be disputed. I previously made a
finding concerning the effect of Section 23AA. There is
jurisdiction to deal with this matter. The applicant had standing
under Section 29 to bring an application for unfair dismissal
before this Commission.

From the evidence it can be concluded that early in the
employment contract the applicant and Ms Allen had a good
relationship. There was a discussion between them which lead
to the applicant working shorter hours. That discussion was
not conducted against a background of any criticism by the
respondent of the applicant’s work however it is open to find,
and I do, that from that time the applicant made comments in

the office concerning Ms Allen’s management ability. The
applicant’s disaffection with Ms Allen’s management style
continued and came to a head on 17 October 1996. It is open
to find that the applicant’s refusal to attend the lunch with the
visitor from the eastern states was either a display of petulance
or a gesture in defiance of Ms Allen’s wishes. This lead to the
discussion between to two women later on in the afternoon
which was described by Mr Clancy as unruly. That discussion,
although heated did not until its concluding stages lead to a
situation where I would have found that there was any need
for the respondent to do anything more than to counsel the
applicant about her behaviour. However there was an event at
the end of the exchange that changes the picture and calls into
question the fundamental relationship. It is clear, and I find,
that the applicant declared that she would not take orders from
the state manager and would not continue to take orders while
Ms Allen remained in the position as state manager. This then
lead the Ms Allen to effect the termination. Whether Ms Allen
did that in a correct manner at the time is immaterial. The
termination was effected later on by letter if it did not occur
then. However what the applicant had done had made it clear
that she was not prepared to accept the lawful orders of the
employer. Her conduct amounts to a gross repudiation of her
obligations under her contract of employment. She made the
repudiation, it was not accepted by the employer who
terminated her services. This, on the authorities, it was entitled
to do.

If I am wrong concerning the finding of unfair dismissal I
note that the letter of engagement of the applicant, which she
signed (Exhibit I1), clearly sets the contract up on the basis
that there is six months probationary period. Previously in these
reasons I have referred to the Westheafer case. In that case the
learned Commissioner made the point that the applicant there
would have had an entitlement to a very small amount of
compensation if the dismissal had not been effected. In this
matter there is a similar situation. The applicant commenced
on 20 May 1996 and the contract was brought to an end on or
about 17 October 1996. This means she had a little short of
one month to serve before the probationary period was
completed. There are two issues arising. First is that the
employer would have been able to bring the contract to an end
during that probationary period as if the stage of the relationship
was at the first interview or in any event could have had brought
the contract to an end on the basis that it was unsatisfied with
the working relationship. The second point is that even if there
was unfairness one would, on the basis of Westheafer take
into account the length of the probationary period. The amount
of compensation which would be assessed would be heavily
influenced by the length of time remaining in the probationary
period. In other words there would be very little compensation,
if any, payable to this applicant if she had been unfairly
dismissed taking into account also that she has received four
weeks pay in lieu of notice after the termination.

In the circumstances I have described the respondent has
not abused the right to terminate the services of the applicant.
It is not acted in a harsh, unfair or unreasonable manner and
the application will be dismissed. Finally I observe that there
were claims in the original application concerning contractual
entitlements allegedly not paid. These issues were not pursued
during the hearing and that part of the application will also be
dismissed.

Appearances: Ms J R Inkster, of counsel, appeared on behalf
of the applicant.

Mr M Jensen appeared on behalf of the respondent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Anita Maria Schroeder

and

Creative Sales.

No. 1638 of 1996.

COMMISSIONER J.F.GREGOR.

2 May 1997.
Order.

HAVING heard Ms J R Inkster who appeared on behalf of the
applicant and Mr M Jensen who appeared on behalf of the
respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) J. F. GREGOR,    

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Karen Simpson

and

L N Price & Partners Pty Ltd t/as Busselton Freight
Services.

No. 1745 of 1996.

COMMISSIONER C.B. PARKS.

27 February 1997.

Reasons for Decision.

(Given extemporaneously at the conclusion of the
submissions, as edited by the Commissioner.)

THE facts of this matter are that Ms Simpson had been
employed by L.N. Price & Partners Pty Ltd, trading as
Busselton Freight Services, from 21 October 1996 to 8
November 1996 at which date she was dismissed from her
employment by the respondent. On 21 October 1996 these
parties entered into a written agreement with the intention
that their agreement, to which they are the sole parties, be
registered as a workplace agreement pursuant to the
Workplace Agreements Act 1993. That agreement, was
thereupon lodged with the Commissioner of Workplace
Agreements so as to achieve its registration. In a letter to
this Commission, dated 28 November 1996, the applicant
confirms that she had entered into a workplace agreement.
Enclosed with that letter was another of the same date
which Ms Simpson had sent to the Commissioner of
Workplace Agreements. This lastmentioned letter indicates
that she no longer wished to have the agreement regis-
tered and requested that the Commissioner review the
decision to do so that had been made on 13 November
1996, by his delegate.

At a conference conducted by me pursuant to s.32 of the
Industrial Relations Act, 1979 (the Act) there was submitted a
photocopy of a letter, dated 16 December 1996, from the Com-
missioner of Workplace Agreements and addressed to Ms
Simpson. Therein reference is made to that Commissioner
having reviewed the decision of his delegate and decided not
to register the agreement because he was not satisfied Ms
Simpson “..... genuinely wished to have the agreement regis-
tered”. There is no suggestion therein that the decision of the
delegate was reversed for any reason other than that stated. I
therefore conclude that the original decision made by the del-
egate of the Commissioner was made in compliance with the
legislated requirements for an agreement to be registered, eg
such had been lodged for registration within the time prescribed
under the Workplace Agreements Act 1993.

The general jurisdiction of the Commission is, pursuant to
s.23(1) of the Act, but subject to what is prescribed elsewhere
in the Act,—

“......to enquire into and deal with any industrial matter.”
(emphasis added)

The application before me was filed in the Registry of this
Commission on 26 November 1996. It seeks to invoke the
jurisdiction of the Commission pursuant to s.29 of the Act,
that being the primary section which provides standing to
employees generally to bring an action for unfair dismissal
against an employer. The material elements of that section are—

“An industrial matter may be referred to the Commis-
sion—

(a) ..........
(b) In the case of a claim by an employee—

(i) that he has been harshly, oppressively
or unfairly dismissed for his employ-
ment; or

(ii) ..........
by the employee.”

(emphasis added)

Both an “industrial matter” and an “employee” are defined
in s.7(1) of the Act and in general their description encom-
passes the dismissal of a person from employment. However,
the definition of “employee” opens with the words—

“means, subject to section 7B”
and similarly the definition of “industrial matter” opens with
the words—

“means, subject to section 7C”
Sections 7B and 7C are located in “Part 1A—Effect of

Workplace Agreement Act on this Act”, of the Act, and s.7B
there prescribes—

“Where any employer and any employee are parties to a
workplace agreement, they are not in relation to one an-
other within definitions of ‘employer’ and ‘employee’
respectively in section 7(1).”

(emphasis added)

In turn s.7C, where relevant, prescribes—
“(1) Where any employer and any employee are parties

to any workplace agreement, a matter that is part of
the relationship between that employer and that em-
ployee—

(a) is not—
(i) an industrial matter; or

(ii) capable of being agreed to be an in-
dustrial matter,

for the purpose of the definition of ‘industrial mat-
ter’ in s.7(1).”

(emphasis added)

Equally relevant is s.7A which is also contained in Part 1A
and prescribes—

“Without limiting the other provisions of this Part, this
Act has effect subject to the Workplace Agreements Act
1993.”

Section 7 of the Act defines the term “workplace agreement”
and describes such to be—

“a workplace agreement that is in force under the
Workplace Agreements Act 1993.”

(emphasis added)

It is therefore necessary to consider whether the agreement
entered into between the parties and lodged with the Commis-
sioner of Workplace Agreements for registration, and later
refused registration, was “in force” under the Workplace Agree-
ments Act 1993.

Section 19 of the Workplace Agreements Act 1993 deals
with the commencement and duration of workplace agreements
which may be of either a “collective” or alternatively an “in-
dividual” nature. Subsection (1) thereof deals with what is
described as a collective workplace agreement. Subsection (2)
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thereof deals with an “individual workplace agreement”. An
individual workplace agreement is defined at s.3 to mean—

“..... one of the kind described in section 10 and where
the context so requires means an agreement of that kind
that is in force.”

Section 10 deals exclusively with an agreement that is made
between an employer and one of the employer’s employees.
That is the nature of agreement made between the parties in
these proceedings and therefore, by definition, it is an “indi-
vidual workplace agreement” and of the kind mentioned in
s.19(2) which I now set out hereunder—

“(2) Subject to sections 27 and 33, an individual
workplace agreement has effect when it has been
signed by the parties to the agreement, or from any
later day provided for in the agreement.”

(emphasis added)

There is no suggestion that the individual workplace agree-
ment made between the parties was to operate from a later
date than the day it was signed by them which I have found to
be 21 October 1996. The terms of s.19(2) are however subject
to s.27 and s.33 and therefore conditioned by the terms of these
sections. Hence it is necessary to determine whether their terms
condition, or detract from, the words of s.19(2) in any rel-
evant way.

Section 27 of the Workplace Agreements Act 1993 deals
with an agreement which has not been lodged for registration
within the prescribed 21 days. In light of what I found earlier
it is therefore not a material consideration. Section 33 is headed
“Position where agreement is refused registration” and, so far
as is relevant, prescribes—

“33. (1) Where an individual workplace agreement or
an agreement under section 23(1) is lodged
under section 29 but registration is refused by
the Commissioner—

(a) the agreement ceases to have effect for
the purposes of this Act as from the day
of that refusal;”

(emphasis added)

The aforestated ss(1)(a) clearly declares that, upon a refusal
by the Commissioner of Workplace Agreements to register an
individual workplace agreement, such agreement ceases to have
effect from the date of the refusal. That an agreement there-
upon ceases to have effect is confirmation that, until the
occurrence of the refusal, it has effect per the prescription of
s.19(2) and is “in force” from the day the individual workplace
agreement was signed.

The letter from the Commissioner of Workplace Agreements,
dated 16 December 1996 and to which I have already referred,
refused the registration of the individual agreement and in re-
lation thereto declares that the agreement “.... ceases (sic) to
have effect from 13 December 1996.” That being the case, at
the date Ms Simpson’s application was filed in the Registry of
the Commission, ie 26 November 1996, she was party to an
individual workplace agreement in force under the Workplace
Agreements Act 1993.

On a plain reading of s.7B and s.7C of the Act the respond-
ent was not “employer”, Ms Simpson was not “employee”, in
relation to each other, and no “industrial matter” existed. Ab-
sent the dismissal of the applicant having the character of an
“industrial matter” it is therefore not a matter which falls within
the general jurisdiction of the Commission as it is expressed
in s.23(1) of the Act. Further, Ms Simpson, being a person
who was not an “employee”, had no standing to make an ap-
plication to this Commission pursuant to s.29 of the Act. To
the extent that it may be necessary, the application before me
will therefore be dismissed.

It is apposite I record that a person employed under a
workplace agreement who is dismissed is not without remedy.
Section 7G of the Act empowers this Commission to enquire
into and deal with a claim referred to it under that section,
made by a person who had been party to a workplace agree-
ment ie one that had been in force, and who claims to have
been harshly, oppressively or unfairly dismissed from employ-
ment. However, the right of the dismissed person to access
this Commission, and the jurisdiction of the Commission to
deal with such a claim, depends entirely upon the relevant

workplace agreement expressly providing for such a claim to,
be referred to, and determined by, this Commission. In the
s.32 conference conducted by the Commission the parties in-
formed this Commission that their agreement did not so
provide. Thus it is that the application made by Ms Simpson is
one which fell for consideration with regard to the general
jurisdiction and powers of the Commission. Clearly the mat-
ter before this Commission ought have been commenced
elsewhere and pursuant to s.51 of the Workplace Agreements
Act 1993.

The respondent asks that the Commission exercise its power
to award costs against the applicant and claims the sum of
$215.04, itemised as wages and travel costs applicable to Ms
S.M. Armour, an employee of the respondent who represented
the respondent at the s.32 conference held on 29 January 1997.
Wages are claimed for a period of eight hours at the rate of
$20.63 per hour (said to be on account of the time taken to
travel from Busselton to Perth and return, and attendance at
the conference) and a motor vehicle travel cost of $50.00.

Decisions abound in this jurisdiction which record it has not
been a common practice of this Commission to award costs
against an unsuccessful party unless there was very strong rea-
sons to do so. I do not believe that the applicant in this matter
instituted her application vexatiously but simply that she was
misguided in bringing her application to this Commission.
However, since the aforementioned conference the applicant
has known that there was a serious challenge to her applica-
tion and known the grounds thereof. In light of the matters to
be decided the Commission recommended to both parties that
they seek qualified advice thereon. Ms Simpson has stated
that she has had medical problems and as a consequence no
action was taken to seek qualified advice. The medical prob-
lem identified to the Commission was not of a nature which
rendered her incapable of seeking advice, understanding such,
and acting thereon. Had advice been sought and taken by her I
think it very unlikely that these proceedings would have been
necessary.

I understand that the wages cost in relation to Ms Armour is
claimed on the basis that on the day of the conference she,
although absent from work, was paid her wages for that pe-
riod by the respondent and that sum the respondent seeks to
recoup. Those wages are not an extra cost to the employer
occasioned by Ms Simpson’s application but the usual liabil-
ity of the employer. There has been no direct loss evidenced
and therefore no costs will be granted in relation to the wages
element of the claim.

As to the motor vehicle travelling costs, that is a cost that is
directly attributable to the conduct of this matter and would
not have otherwise been incurred by the respondent. In the
circumstances it is reasonable to grant costs for the sum of
$50.00 and an order will so issue.

Appearances:Ms K. Simpson on her own behalf.
Mr B. Winburn-Clarke (of Counsel) on behalf of the respond-

ent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Karen Simpson

and

L N Price & Partners Pty Ltd t/as Busselton Freight
Services.

No. 1745 of 1996.

21 April 1997.

Order.
HAVING heard Ms K. Simpson on her own behalf and Mr B.
Winburn-Clarke (of Counsel) on behalf of the Respondent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders:

THAT application No. 1745 of 1996 be and is hereby
dismissed; and
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THAT Ms Karen Simpson pay L N Price & Partners
Pty Ltd the sum of $50.00 within 21 days from the date
of this Order.

(Sgd.) C.B. PARKS,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Robyn Walker

and

Amiritt Pty Ltd trading as The Danica Danish Bakehouse.

No. 300 of 1997.

COMMISSIONER P E SCOTT.

1 May 1997.

Reasons for Decision.
THE COMMISSIONER: This is an application pursuant to
s.29(1)(b)(i) of the Industrial Relations Act, 1979 (“the Act”)
that the Applicant has been unfairly dismissed from her em-
ployment with the Respondent. It is noted that the application
as originally filed also contained a claim for certain contrac-
tual benefits however, the application was amended by leave
at the commencement of the hearing, to delete the contractual
benefits claim.

The circumstances of this matter are that the Applicant was
employed, commencing on Friday 22 November 1996, as a
packer and was paid $12.00 per hour. She was originally to be
engaged for three days per week with the hours and days per
week to be varied as required. The Applicant says that no spe-
cific hours of work were discussed at the time of her
engagement. She worked over a period of nine weeks. During
that nine weeks, her hours varied from as little as one day of
2.5 hours (week 8) to 5 days where on one of those days she
worked 7.5 hours (week 4). The days of the week upon which
she worked varied from week to week and she did not work
the same days in any two weeks. The starting and finishing
times each day also varied. (Exhibit 1)

The Applicant’s work included assisting the business’s driv-
ers who collected orders which they were to deliver and also
assisting customers who came in specifically to collect their
own orders. The circumstances surrounding the termination
of the Applicant’s employment were that on 14 January, 1997,
the Respondent had taken an order from a new customer who
was to collect her order the next day and she was very particu-
lar about what she wanted. The next morning the particular
customer asked the Applicant for her order and the Applicant,
for some inexplicable reason, was unable to find the order,
however, did her best to accommodate the customer by mak-
ing up a substitute order from the products which were left
over. The Respondent describes these products as the “second
best” products and the “left overs”. It appears that the Appli-
cant did not check through all of the invoices for the orders
which had been prepared as it seems the invoice for the order
was there. In any event, when Ms Amirthalingan, the owner
of the business, arrived she noticed immediately the crate on
the floor no more than a metre or so from the Applicant and
asked the Applicant what it was. It was clear that this was the
order which the customer had been seeking. She discussed the
matter with the Applicant who advised her that she hadn’t been
able to find the order so had made up a substitute order. Ms
Amirthalingan then contacted the customer who advised her
that it was too late to provide her with the original order. The
customer cancelled her future orders. The Respondent has since
gone to considerable lengths to retrieve this customer, includ-
ing at great inconvenience to Ms Amirthalingan.

The Applicant returned home from work. Later that day, she
received a telephone call from the Respondent and was ad-
vised that her employment was terminated. It appears that the
Respondent advised the Applicant that had it not been for this
problem the employment arrangement may have continued
indefinitely.

The first issue requiring consideration is the nature of the
contract and whether there was a dismissal. As to the nature of
casual employment, I have considered the decision of the Vic-
torian Industrial Relations Commission in Full Session in
Licensed Clubs Association; Re Higgins (1988) (30 AILR para
497) which sets out criteria for considering whether or not a
particular employment contract is casual in nature. I have also
considered, in particular, the decision of Fielding C, as he then
was, in Squirrell and Bibra Lake Adventure World Pty Lim-
ited (1984) (64 WAIG 1834 at page 1835), where the learned
Commissioner said:

“The concept of casual employment within the common
law of employment, untrammelled by award prescription,
is generally taken to connote an employee who works
under a series of separate and distinct contracts of em-
ployment entered into for a fixed period to meet the
exigencies of particular work requirements of an employer,
rather than under a single and ongoing contract of indefi-
nite duration. Where there is an award definition of “casual
employee” based on the hours of work performed, it may
be that the work done thereby will be done under a single
ongoing contract as mentioned in Port Noarlunga Hotel
v. Stewart (South Australian Full Industrial Court, Print
I.24/1981; 26th March, 1981, as yet unreported), but that
depends on the definition. With respect, I agree with the
observation of Olsson, P., in Stewart v. Port Noarlunga
Hotel Ltd. (1980) 47 S.A.I.R. 406, at p.420, that “the es-
sential feature of casual employment at common law is
the entry by the parties into a series of specific engage-
ments on particular occasions, at the conclusion of which
neither party has any further legal employment commit-
ments to the other”, a view he had earlier expressed in
Leg Trap Hotel v. Rebbeck (1979) 46 S.A.I.R. 739, and a
view whith (sic) is consistent with that adopted in other
industrial tribunals. Such an arrangement is to be con-
trasted with one whereby an employee works part-time
on the basis of a single and ongoing contract. It is fre-
quently difficult to distinguish between the two different
employment relationships. There are many borderline situ-
ations and, as has often been said, the distinction between
part-time and casual employment as above outlined can
be very blurred, and in my opinion this is one of those
cases. Ultimately, the question of whether employment is
casual, in the sense of being a series of separate contracts,
or permanent in the sense of being a single ongoing con-
tract, is a question of fact, as is clearly emphasised in
Doyle v. Sydney Steel Company Ltd. (1936) 56 C.L.R.
545.”

It would appear that the Applicant’s employment may have
been covered by the Pastrycooks’ Award No. 24 of 1981 al-
though the employer cited the “Breadcarters Award”. The
former Award defines Casual Employee in Clause 5.—Defi-
nitions as:

“(4) “Casual Employee” shall mean an employee engaged
for no more than four weeks and working under a
Contract of Service as provided in Clause 6 of this
Award.”

Clause 6(2) is more specific as to the conditions to apply. It
says:

“(2) Casual Employment
(a) The contract of service of a casual employee

may be for a maximum of thirty-eight hours
per week of ordinary hours and may be termi-
nated by either the employee or the employer
giving at least one hour’s notice of such ter-
mination. If an employee or an employer fails
to give the required minimum notice one
hour’s wages shall be forfeited by the em-
ployee or paid by the employer as the case may
be.

(b) At the time of engagement an employee shall
be notified in writing that the engagement is
on a casual basis.

(c) A casual employee shall not be employed for
less than three hours per day and if employed
for more than 7.6 hours in any one day, the
employee shall be paid overtime in accordance
with Clause 8.—Overtime of this Award.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 128777 W.A.I.G.

(d) A casual employee shall be paid a base rate of
one hundred and twenty per cent of the appro-
priate wage rate found in Clause 10.—Wages
and Clause 11.—Supplementary Payments of
this Award for the work on which the casual
employee is engaged.

(e) A casual employee who has been advised to
attend for work shall be paid a minimum pay-
ment of three hours pay at the casual
employee’s base rate.

(f) A casual employee shall not be employed for
longer than four weeks without agreement
between the employer and the Union.”

I make no finding that this was the Award which covered the
employment, but it is most likely that it was, based on the
evidence before the Commission. There was no evidence as to
certain aspects of the arrangements between the parties going
to compliance with the Award definitions, however there is
nothing to suggest that the casual employee employed pursu-
ant to the Award could not be genuinely casual in the manner
described by Fielding C. As noted earlier, the Applicant’s hours
of work were not regular. They varied from day to day, and
from week to week. There was no guarantee of work on any
given day and there was no pattern as to the number or spe-
cific days to be worked each week, the number of hours each
day or week, or the starting and finishing times each day. I
find that the pattern of the Applicant’s employment demon-
strates that her employment was by a series of engagements,
not an ongoing arrangement. Although the employer advised
her upon termination that she might otherwise have expected
to continue the arrangement indefinitely, there was no ongo-
ing contract. Until advised of the employer’s view, which was
raised after the event, there could have been no expectation of
ongoing employment, beyond each engagement. There was
no evidence to indicate if and when the Applicant was to work
again, after 15 January 1997, her last day of work. I find that
the Applicant’s employment was genuinely casual, as evi-
denced by the days and hours actually worked, and the lack of
a regular pattern of work.

The contract, being for the particular day, ended when the
Applicant concluded work on the day of the incident. There
was no obligation on the part of the employer to continue to
employ the Applicant. It simply did not offer her further work.
On this basis, I find that there has been no dismissal, the daily
contract simply came to its conclusion. This being the case,
the application will be dismissed.

APPEARANCES: Mr R Clohessy on behalf of the Appli-
cant

Ms V Matthews on behalf of the Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Robyn Walker

and

Amiritt Pty Ltd trading as The Danica Danish Bakehouse.

No. 300 of 1997.

COMMISSIONER P E SCOTT.

1 May 1997.

Order.
HAVING heard Mr R Clohessy on behalf of the Applicant and
Ms V Matthews on behalf of the Respondent the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders:

THAT this matter be and is hereby dismissed.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Steve Worton
and

La Cava Nominees Pty Ltd t/a Interceramics.
No. 1825 of 1996.

Zbigniew Michael Mach
and

La Cava Nominees Pty Ltd t/a Interceramics.
No. 14 of 1997.

La Cava Nominees Pty Ltd t/a Interceramics
and

Zbigniew Michael Mach and Steve Worton.
No. 176 of 1997.

COMMISSIONER C.B. PARKS.
11 April 1997.

Reasons for Decision.
Mr Worton has before the Commission an application alleg-
ing that he had been unfairly dismissed from employment with
Interceramics on 7 December 1996. In remedy thereof Mr
Worton seeks reinstatement in employment and an order for
the payment of certain monies. The Commission convened a
conference pursuant to s.32 of the Industrial Relations Act,
1979, (the Act) on 23 January 1997, in an attempt to have the
parties conciliate upon the matters raised in the application.
Interceramics objected tojurisdiction on two counts, one of
which is material to these reasons, ie that there had been no
employee and employer relationship between Mr Worton and
Interceramics at the time alleged. It is asserted that at the ma-
terial time Mr Worton had been employed by Zbigniew Michael
Mach who, trading as Mach Marble and Granite, had a writ-
ten sub-contract for service with Interceramics.

 During the course of the aforementioned conference Mr
Mach sought permission to attend the conference and, with
the express consent of the parties, was permitted to attend and
participate in discussions which followed. It was there revealed
that the alleged sub-contract relationship between Mr Mach
and Interceramics had been terminated by Interceramics on 7
December 1996. And, further, Mr Mach claims that he had
been an employee who was unfairly dismissed. The Commis-
sion was then informed that Mr Mach had also filed an
application in the Registry of the Commission alleging that he
had been an employee of Interceramics and that he had also
been unfairly dismissed from that employment on 7 Decem-
ber 1996.

In view of the challenge made to the jurisdiction of the Com-
mission the aforementioned s.32 conference was concluded
and, subject to Mr Worton deciding whether he wished to pro-
ceed further with his application and advising the Commission
of his intention with 14 days from the date of the conference,
he having been equivocal during the conference, the matters
of jurisdiction were to be listed for hearing and determination

On 30 January 1997 the application which had been filed by
Mr Mach (No. 14 of 1997), and mentioned in the s.32 confer-
ence held in relation to the application of Mr Worton, was also
allocated to the Commission as presently constituted by the
Chief Commissioner pursuant to his powers under the Act. At
that same date a separate application (No. 176 of 1997) made
by Interceramics and seeking that the applications filed by both
Messrs Worton and Mach be joined and heard together, was
similarly allocated to the Commission as presently constituted.

On 7 February 1997 the Commission caused letters to be
sent to Messrs Worton and Mach requesting that, by 14 Febru-
ary 1997, they advise in writing whether they objected or agreed
to the application of Interceramics that their applications be
joined and heard together. As 14 days had elapsed since the
s.32 conference had been held and nothing had been heard
from Mr Worton during that period, the letter to Mr Worton
also reminded him that he had been directed to advise the
Commission as to whether or not he wished to proceed to hear-
ing with his application.
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A letter from Mr Worton was received in the Commission
on 12 February 1997 which revealed that he had misunder-
stood what had taken place at the s.32 conference and in the
light of that understanding he declared that he had decided to
“....proceed with the claim through the Local Court...”. On
the same date the Commission caused a letter to be forwarded
to Mr Worton explaining that he had misunderstood what had
taken place at the s.32 conference and questioning whether
his reference to proceeding through the Local Court was an
indication of an intention to discontinue his application be-
fore the Commission.

By 17 March 1997 Messrs Worton and Mach had failed to
inform the Commission in writing as had been requested, or
in any manner at all, whether they objected or agreed to their
applications being joined and heard together. The Commis-
sion reached the preliminary conclusion that the matters of
jurisdiction ought initially be listed for hearing conjointly. On
the immediately aforementioned date, notices of hearing were
forwarded to Messrs Worton and Mach advising there would
be a conjoint hearing on 7 April 1997.

At the commencement of proceedings on 7 April 1997 the
Commission afforded Messrs Worton and Mach the opportu-
nity to be heard on whether the Commission ought continue
and hear together the issues of jurisdiction. Mr Worton did
object, Mr Mach did not. The Commission being satisfied; the
two applications raised common matters of jurisdiction; they
involve several common and also related facts; they arise out
of the same job of work and its location; inter-relationships
between the several parties are involved; and that the appli-
cants would not be prejudiced by a joint hearing, the
Commission therefore decided to proceed and hear the juris-
dictional arguments jointly. For the reasons which follow I do
not elaborate in any further detail my reasons for so deciding.

Messrs Worton and Mach put very scant arguments to the
Commission regarding the employee status they allege they had
held with Interceramics. After hearing the submissions made on
behalf of Interceramics and upon the completion of examination
in chief of Ms Angela La Cava, a Director of the company trad-
ing as Interceramics, Mr Worton declined the opportunity to cross
examine and announced that he did not wish to continue further
with his application before the Commission, and further, that it
was his wish to pursue his grievances with Interceramics through
the Local Court. In view of the nature of the proceeding before
the Commission, and the timing of Mr Worton’s request to dis-
continue his application, the Commission asked if he had so
acted because he had become satisfied that he had not been an
employee of Interceramics. Mr Worton responded in the affirma-
tive. The agent for Interceramics consented to the application by
Mr Worton being discontinued and the Commission thereafter
announced to the parties that leave to discontinue application
No. 1825 of 1996 was granted and that such would be so or-
dered.

Following upon the disposition of Mr Worton’s application
Mr Mach also declined his opportunity to cross examine Ms
La Cava and announced that it was also his wish to pursue his
grievances with Interceramics through the Local Court. The
clear indication from Mr Mach was that his application before
the Commission ought be ended however he expressed no view
as to the method of its disposition. The agent for Interceramics
objected to the application being concluded by the Commis-
sion except by way of a determination of whether, according
to the written contract between Mr Mach and Interceramics
and the associated documents (exhibits L1 and L2), he had
been an employee or a sub-contractor. The Commission was
told that a determination of the matter would be relevant to the
resolution of a matter involving Interceramics and another
person where the issues of employee versus sub-contractor
also exist. It may be that Interceramics and this other person
are party to a written agreement which is fundamentally the
same as that which applied to Mr Mach however whether that
person is an employee, or a sub-contractor, will depend on the
precise terms of the agreement and how the parties thereto
conducted themselves. In practical terms, a determination of
the matter of jurisdiction has become moot in relation to the
matter before the Commission and therefore it is appropriate
that it be concluded without deciding the issue of jurisdiction.
Application No. 14 of 1997 ought therefore be dismissed and
I will order accordingly.

Appearances:  Mr S. Worton appeared on his own behalf.
Mr Z.M. Mach appeared on his own behalf.
Ms S. Laferla appeared on behalf of La Cava Nominees Pty

Ltd t/a Interceramics.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Steve Worton

and

La Cava Nominees Pty Ltd t/a Interceramics.

No. 1825 of 1996.

11 April 1997.

Order.
HAVING heard Mr S. Worton on his own behalf and Ms S.
Laferla on behalf of the Respondent and by consent, the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

THAT this application be and is hereby wholly discon-
tinued.

(Sgd.) C.B. PARKS,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Zbigniew Michael Mach

and

La Cava Nominees Pty Ltd t/a Interceramics.

No. 14 of 1997.

11 April 1997.

Order.
HAVING heard Mr Z.M. Mach on his own behalf and Ms S.
Laferla on behalf of the Respondent, the Commission, pursu-
ant to the powers conferred on it under the Industrial Relations
Act, 1979, hereby orders:

THAT this application be and is hereby dismissed.
(Sgd.) C.B. PARKS,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

La Cava Nominees Pty Ltd t/a Interceramics

and

Zbigniew Michael Mach and Steve Worton.

No. 176 of 1997.

7 April 1997.

Order.
HAVING heard Ms S. Laferla on behalf of the applicant and
Mr Z.M. Mach on his own behalf and Mr S. Worton on his
own behalf, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, having on this
day issued an oral order such order is hereby reduced to writ-
ing and it is ordered:

THAT application Nos. 1825 of 1996 and 14 of 1997
be and are hereby joined to be heard together.

(Sgd.) C.B. PARKS,
[L.S.] Commissioner.
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CONFERENCES—
Matters referred—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Construction, Mining, Energy, Timberyards, Sawmills
and Woodworkers Union of Australia—Western Australian

Branch

and

Hamersley Iron Pty Limited.

No. CR 72 of 1997.

COMMISSIONER A.R. BEECH.

22 April 1997.

Reasons for Decision.
THE COMMISSIONER: The union in this matter claims that
train drivers covered by the Iron Ore Production and Process-
ing (Hamersley Iron Pty Ltd) Award 1987 should receive meal
vouchers when rostered to perform mainline work irrespec-
tive of whether or not they travel out and perform mainline
work.

The issue arises in this way. There are five train drivers cov-
ered by the award. Prior to the 6th January 1997 they were
rostered to perform, and did perform, mainline work. Pursu-
ant to Clause 8 of Division 1—Part 2 of the award train drivers
operating an ore train, planned mainline construction train,
freight train or banker engines are supplied with a food voucher
to the value of $22.50. They were supplied with food vouch-
ers. On the 6th January 1997 a new rail schedule applicable to
staff enginemen came into effect. This meant that the five train
drivers would not be rostered to work on the mainline. With
perhaps two exceptions since then the five train drivers have
performed work other than mainline work. However the five
train drivers are still being paid according to their roster for
mainline work. I understand that this is a “status quo” arrange-
ment pending the arbitration of differences between the parties
regarding rosters for the five train drivers. They have not re-
ceived food vouchers since that date.

The union called evidence from Mr Daniel Daniel, a train
driver with the company for 24 years. He informed the Com-
mission that prior to 1990 train drivers were supplied with an
esky of food for their mainline work. In 1990 this was changed
to a system whereby the train drivers supplied their own food
and were given a food voucher to the value of $20.00. His
evidence is that the food voucher was given whether he “went
up the track” or not. He received a food voucher when on
stand-by. He received it when on a training course. In 1996 he
received the voucher on 18 occasions when he did not do
mainline work. Food vouchers were given to the members of
the “cab committee” upon their return to the site for the trips
they would have done had they worked their rosters, even
though they obviously did not work on the mainline while
they were away. It is his evidence that the food vouchers “go
with the job”. In 1996 he received 113 food vouchers with a
value of some $2500. It represents a significant part of his
regular income.

Mr Daniel agrees with the company that there is a prac-
tice that a food voucher would not be supplied if the
company gave him seven days’ notice that the mainline
job would not be done. He also concedes that he was told
prior to the 6th January that he would not be running trains
on the mainline. He has been coming prepared with food
for the eventuality in any event. However I accept from
his evidence that the seven days’ notice practice was such
a rare event that he could not even remember the last oc-
casion when it happened. When it did happen he would
not get paid according to his roster for that occasion but
the job would be changed to another day and he would do
the job, and get the voucher, on that other day.

I accept that the wording in the award restricts the payment
of the voucher to train drivers when operating on the main
line. However it is not the purpose of these proceedings to
enforce the award. It is to decide on the basis of equity, good
conscience and substantial merit whether food vouchers should

continue to be given to the five train drivers in these circum-
stances. The evidence does support Mr Daniel’s assertion that
the food vouchers “go with the job”: they are given when the
train driver is on stand-by, when on training and even, appar-
ently, to train drivers for periods when they are not on site but
would have worked on mainline work. I am unaware of any
situation when the train drivers are paid according to their ros-
ter that the food voucher is not also given to them.

I also accept that there is a practice where food vouchers are
not paid where seven days’ notice is given to a train driver that
the job would not be done. However I am not convinced it is
directly relevant to the current unusual situation. The practice
happened so rarely that Mr Daniel could not remember the
last time it had occurred. When it did occur it was for a single
job. The train driver would not be paid according to the roster
and the food voucher would not be paid. However, the job
was re-scheduled for another day so the job would be “picked
up later”. The practice does not seem to be directly applicable
here where the five train drivers are still regularly being paid
according to their roster but regularly told they will not be
required to operate on the mainline.

The company cannot see any merit in paying food vouchers
to reimburse train drivers who are not presently required to do
mainline work for purchasing food for the trip. If the only
considerations were the wording of the award and the nature
of reimbursement then their argument would be unassailable.
The evidence of Mr Daniel adds another dimension to the is-
sue. The practice of the vouchers being paid at times other
than when a train driver has operated on the mainline, as de-
tailed in his evidence, means in fairness that the issue is broader.
There is more here than the award wording and the reimburse-
ment nature of the food vouchers.

The current situation is that the five train drivers are being
paid according to their roster although they are not required to
work on the mainline. The evidence is that when train drivers
were paid according to their roster they would receive a food
voucher whether they actually operated on the mainline or not.
Therefore the food vouchers should still have been given while
the five train drivers are being paid according to their roster. If
and when they are not paid according to their roster then they
would not be given the food vouchers.

This conclusion is not an endorsement by the Commission
of the practice. The Commission is not being asked to endorse
the practice. The conclusion is the fair resolution of the issue
while the current situation continues, given the parties’ own
practice attaching to the food vouchers. The parties ought, in
my respectful observation, give consideration to practices such
as this being discussed in negotiations for an Enterprise Bar-
gaining Agreement.

A minute of proposed order now issues.
Appearances:  Mr M. Clark on behalf of the applicant.
Mr A. Cameron on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Construction, Mining, Energy, Timberyards, Sawmills
and Woodworkers Union of Australia—Western Australian

Branch

and

Hamersley Iron Pty Limited.

No. CR 72 of 1997.

28 April 1997.

Order.
HAVING heard Mr M. Clark on behalf of the applicant and
Mr A. Cameron on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders:

THAT meal vouchers be given to the five train drivers
from the 6th day of January 1997 while they are being
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paid according to their roster even though they are not
being required to work on the mainline.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

CORRECTIONS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Albany Regional Hospital and Others.

No. 1331(A) of 1996.

Enrolled Nurses and Nursing Assistants (Government)
Award.

No. R7 of 1978.

CHIEF COMMISSIONER W.S. COLEMAN.

6 May 1997.
Correcting Order.

WHEREAS an error occurred in the drafting of the above Order
dated 11 December 1996, published in the Western Australian
Industrial Gazette on Wednesday 22nd January 1997, Volume
77, Part 1, Sub-part 1, Page 239, the following correction is
made—

1. Delete instruction 4(b) and replace with the follow-
ing—

(b) Delete the amounts of $14.25, $21.40 and
$28.50 in subclause (11) and insert in lieu
thereof the amounts of $15.00, $22.50 and
$30.00 respectively.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Workers’ Union,
West Australian Branch, Industrial Union of Workers

and

Albany Bowling Club & Others.

No. 1117 of 1996.

Golf Link and Bowling Green Employees’ Award, 1993.

COMMISSIONER J.F. GREGOR.

10 April 1997.

Correcting Order.
WHEREAS on the 21st day of February 1997, an order in this
matter was deposited in the office of the Registrar; and

WHEREAS the said order had an error in 2(B) subclause
(4) titled Minimum Wage Rates; and

WHEREAS the order should have read:
(4) Minimum Wage Rates

Notwithstanding the provisions of this award, no em-
ployee (excluding an apprentice), twenty one years
of age or over, shall be paid less than $664.00 per
fortnight at his ordinary rate of pay in respect of the
ordinary hours of work prescribed by this award, but
that minimum rate of pay does not apply where the

ordinary rate of pay (including any part thereof pay-
able in addition to the award rate) is not less than
$664.00.
Provided that, no employee aged twenty-one years
or more, who is an apprentice, shall be paid less than
$551.00 per fortnight in respect of the ordinary hours
of work prescribed by this award.

NOW THEREFORE the Commission pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979,
hereby orders:

THAT the order should be corrected as above.
(Sgd.) J.F. GREGOR,

[L.S.] Commissioner.

PROCEDURAL DIRECTIONS
AND ORDERS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Ann Little

and

Illyarrie Nominees Pty Ltd trading as Goddard Real Estate.

No. 1524 of 1996.

COMMISSIONER P E SCOTT.

21 April 1997.

Order.
1. The Respondent shall provide to the Applicant no later

than 5.00pm on Thursday, 24 April 1997 a statement of all
payments made to her during her employment with the
Respondent.

2. The Respondent shall provide to the Applicant, forthwith,
a copy of each Offer and Acceptance written by her in her
employment with the Respondent with the exception of that
relating to 148 Stoneham Road.

Should the Applicant otherwise obtain a copy of the Offer
and Acceptance relating to 148 Stoneham Road she shall
provide a copy to the Respondent prior to the hearing of
application 1524 of 1996 on 1 May 1997.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Patricia Anne Edwards

and

Merisel Pty Ltd.

No. 1559 of 1996.

COMMISSIONER R.N. GEORGE.

14 April 1997.

Reasons for Decision.
THE COMMISSIONER: On 29 October 1996, the Applicant
in these proceedings filed an Application No. 1558 of 1996
claiming unfair dismissal and seeking orders pursuant to
S.29(1)(b)(i) and (ii) of the Industrial Relations Act, 1979 (here-
inafter referred to as “the State Act). The Application related
to a termination which took effect on 8 March 1996 and there-
fore was well outside of the 28 days prescribed pursuant to
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S.29(2) of the State Act for the making of applications under
S.29(1)(b)(i). For this reason, a second Application was filed
pursuant to S.29(b)(iii) of the State Act for an extension of the
time in which a referral may be made by an employee under
S.29(1)(b)(i). S.29(3) of the State Act confers a discretion on
the Commission to effect an extension of time for referring a
claim of this type if the Commission is satisfied that...

“(a) the dismissal is, at the time of the application under
this subsection, the subject of an application under
section 170 EA of the Commonwealth Act; and

 (b) the extension of time is necessary to ensure a rem-
edy in respect of the dismissal is available under this
Act.”

The peculiarities of S.29(3) of the State Act and the manner
in which it should be interpreted has been discussed in
Robinson v Kraft Foods Ltd (1997) (77 WAIG 259); Graham
v Comlec (WA) Pty Ltd (1996) (76 WAIG 3775); and Wilcox
v Makfren Holdings Pty Ltd t/a Circuit Technology (1995)
(61 IR 420 at 47). It is not necessary to repeat that discussion
here. Suffice it to say that I respectfully agree with the views
expressed therein that power derived from S.29(3) of the State
Act is a discretionary power directed to the need for justice to
be done between the parties having regard for such considera-
tions as—

• the history of proceedings;
• the conduct of the parties;
• the nature of the litagation; and
• the consequences for (or prejudice to) the parties of

the granting or not granting such an application.
Ms Saracini for the Respondent submitted that the Commis-

sion is also bound to take into account whether the Applicant
has an acceptable explanation for the delay in initiating pro-
ceedings (Hunter Valley Developments Pty Ltd v Cohen (1984)
(3 FCR 344, 348) and the merit of the matters advanced by the
Applicant in support of the Application for an extension of
time (Hudson v Princetown Pty Ltd (unreported) Industrial
Relations Court Decision delivered 8 August 1994), although
in my view these matters are encompassed in the considera-
tions listed above and are conditioned by the wording of the
State Act.

It is common ground between the parties that the termina-
tion the subject of Application 1558 of 1996 is also the subject
of a current application under S.170EA of the Industrial Rela-
tions Act 1988 (now the Workplace Relations Act 1996 and
hereinafter referred to as “the Commonwealth Act”). No ques-
tion of the validity of the Application under the Commonwealth
Act is raised so the matter is open for consideration by the
Commission pursuant to S.29(3).

The grounds upon which the Application for an extension of
time is made are set out in the Application in the following
terms.

“1. The termination is the subject of proceedings in the
Industrial Court of Australia, No. WI96/1360.

2. As a consequence of Victoria et al v Commonwealth,
No. M46 of 1994, the remedy available pursuant to
the Industrial Relations Act 1988 (Commonwealth)
is inadequate.”

While it is said in ground 2. that the remedy available pursu-
ant to the Commonwealth Act is inadequate, this was qualified
in the submissions of Ms Crawford on behalf of the Applicant
by the concession that the remedies available under the State
and Commonwealth Acts are in fact similar but that the deci-
sion in Victoria and Others v The Commonwealth (1996)
(ALJR 680) (hereinafter referred to as “the Victoria decision”),
which rendered various parts of the Commonwealth Act
invalid, including relevantly S.170 DE(2), had substantially
narrowed the basis upon which the Applicant may now argue
the lawfulness of the employer’s actions.

To illustrate the point Ms Crawford referred to Section
23AA(2)(b) of the State Act which provides that if “the
employee establishes that, whether or not it is justified,
the dismissal is harsh, oppressive or unfair, the claim is
taken to have been established” and submitted that because
of the Victoria decision an argument based on similar
grounds is not now available under the Commonwealth
Act.

The history of proceedings is set out in a chronology of events
forming part of a written outline of the Applicant’s submis-
sions provided to the Commission by Ms Crawford. This
chronology, as amended in the course of proceedings, is in the
following terms.

“8/3/96 Date of termination
29/3/96 Application filed in the Australian Industrial

Relations Commission
16/5/96 First AIRC Conciliation Conference
19/7/96 Conference in Australian Industrial Relations

Commission
29/8/96 Formal written offer put by Applicant’s so-

licitor to Respondent’s solicitor.
4/9/96 Decision in Victoria and Others v The Com-

monwealth (1996) ALJR 680.
26/9/96 Directions Hearing, Industrial Relations

Court (orders made for summaries of facts
to be filed and listed for hearing on 8 No-
vember 1996)

28/10/96 Receipt of offer acknowledged by Respond-
ent’s solicitor.

29/10/96 Applications, for extension of time and sub-
stantive, filed in Western Australian
Industrial Relations Commission

30/10/96 Directions Hearing (by telephone)—Indus-
trial Relations Court,
(hearing date 8/11/96 vacated)

18/11/96 Respondent files Answer and Counterpro-
posal, WAIRC.

November/
December/
January 1997 Discussion and correspondence (13/11/96,

30/12/97, 24/l/97, 31/l/97) between parties
solicitors re evidence of key witness, Mr.
Patrick Woods former Managing Director of
the Respondent (tender Respondent’s solici-
tor’s letter dated 13/11/96.

31/l/97 Directions Hearing (telephone) vacated by
Applicant’s solicitor to avoid unnecessary
costs to parties

31/l/97 Respondent’s solicitor requested to advise
whether application for extension of time op-
posed.

13/2/97 Respondent’s solicitor advises Respondent
does not consent to extension of time.

14/2/97 Preliminary hearing—Western Australian In-
dustrial Relations Commission—neither
Respondent nor Respondent’s solicitor ap-
pear. Direction made to list the extension of
time application for hearing.

18/2/97 Liaison between Applicant’s solicitor and
Commission staff re date for hearing of ex-
tension of time application.

13/3/97 Directions Hearing (telephone), Industrial
Relations Court, (directions made, at insist-
ence of Respondent’s solicitor in W.A.,
opposed by Applicant’s solicitor, for filing
of summaries of cases by parties and matter
listed for hearing on 16-17 June)”

[Application for Extension of Time—outline of Appli-
cant’s submissions]

In the context of these events it was argued for the Applicant
that there had been no undue delay in prosecuting the case and
that the need to pursue a remedy through the Western Austral-
ian Industrial Relations Commission had been brought about
by circumstances over which the Applicant had no control (i.e.
the Victoria decision). The Respondent on the other hand ar-
gued that there had been no or any acceptable explanation for
the Applicant’s delay in filing her dismissal action in the State
Commission following the Victoria decision. The Victoria
decision was handed down on 4 September 1996 and the sub-
stantive Application, together with the Application now under
consideration, were filed in the State Commission on 29 Oc-
tober 1996, approximately 8 weeks later. While in other
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circumstances such a delay may be persuasive in finding against
an application for an extension of time, in the present matter I
do not believe that the delay provides sufficient cause for such
a finding, particularly when considering the history of the pro-
ceedings and the fact that a formal written offer to settle the
claim was put to the Respondent through its solicitor on 29
August 1996 which remained open at least until 28 October
1996 when the Respondent’s solicitor verbally acknowledged
its receipt. There were also discussions and correspondence
during November, December of 1996 and January of 1997
which, it was submitted, proceeded on the basis that they might
still lead to a settlement of the claim.

The fact that Applications are on foot in both the State and
Australian Commissions can not be said, as argued for the
Respondent, to be an exercise in “forum shopping”. The fact
is that an Application of the sort now under consideration can
not be brought unless a valid Application is in existence be-
fore the Australian Industrial Relations Commission. In order
to put that argument to rest, however, the Applicant gave evi-
dence that should the extension of time sought by this
Application be granted, steps would be immediately taken to
end proceedings before the Australian Industrial Relations
Commission.

To grant the request for an extension of time would not, in
Ms Crawford’s submission, cause prejudice to the Respond-
ent as the Respondent will in the end have to face the same
case (excepting the effect of the Victoria decision) irrespec-
tive of whether the matter proceeds in the State or Australian
Industrial Relations Commission. In this circumstance, it was
submitted, there is little substance in the argument that to al-
low an extension of time would cause prejudice to the
Respondent through the duplication of actions. On the other
hand it was argued that the Applicant would suffer significant
prejudice if the Application for an extension of time is refused
because she would have no option but to proceed in a jurisdic-
tion where she would be limited in the argument which could
be presented in support of her claim.

According to Ms Saracini for the Respondent, there would
be no prejudice to the Applicant if the extension of time was
refused because despite the Victoria decision and its effect on
S.170DE(2) of the Commonwealth Act, there is still ample
scope to take into account whether the termination was harsh,
unjust or unreasonable. This, it was submitted, is demonstrated
by the approach adopted by Judicial Registrars in the Federal
jurisdiction and is supported by the authorities in Selvachandran
v Peteron Plastics Pty Ltd (62 IR 371) and Kenefick v Aus-
tralian Submarine Corporation Pty Ltd (No 2) (65 IR 366).
The first mentioned matter considered the distinction between
the requirements of S.170DE(1) and (2) of the Commonwealth
Act and the second considered the application of SS170DC,
170DE and 170EDA in circumstances where there is a pool of
employees eligible for redundancy and selection from that pool
is based upon performance or conduct.

In the Selvachandran case Northrop J expressed accord with
the opinion of Wilcox CJ in Gibson v Bosmac Pty Ltd
(60 IR 1) and went on to say.

“His Honour the Chief Justice discussed s 170DE(2)
under the heading “Substantive fairness”. With respect,
for reasons already expressed, the question of sub-
stantive fairness arises only after a finding has been
made that the employee has established a valid rea-
son or reasons under s 170DE(l). Under this heading,
his Honour discussed the question of the construction
and application of s 170DE(2) and in that discussion
expressed the opinion:

“In this situation, it seems to me that Mr Ehsman,
and anyone else who was involved in the decision to
terminate Mr Gibson s employment, was entitled to
reason that, if Mr Gibson was not prepared to ex-
plain any difficulty he had in working on a Saturday,
in the circumstances it was better to dispense with
his services. That decision was based on a valid rea-
son based on the operational requirements of the
respondent’s business. ‘The limitation imposed by
subs (1) of s 170DE was satisfied. And, having re-
gard to the size and nature of the respondent’s
business, it seems to me the decision was not harsh,
unjust or unreasonable.”

Implicit in this discussion is the view that the adjective
“valid” when used in s 170DE(l) is to be given a meaning
similar to the meaning I would give to it as set out earlier
in these reasons. In coming to his conclusion on this as-
pect, his Honour had regard to the nature of the employer’s
business and the need for the employer to provide serv-
ices to its customers. A refusal by the employee to work
the overtime directed, without saying why, was relevant
both to the issue of a valid reason and to substantive fair-
ness under both the subsections of S 170DE. I do not
necessarily disagree with this approach but normally the
issue of whether a reason for termination is valid or not
should be considered primarily from the employer’s per-
spective while the substantive fairness issue should be
considered primarily from the employee’s perspective even
though the perspective of the employer may be of impor-
tance also. The differing onus of proof provisions support
this approach.”
[Supra at 374—My emphasis]

It is evident from what is said above, in my view, that the
invalidation of S.170DE(2) of the Commonwealth Act nar-
rows the basis upon which the Applicant is now able to
challenge the termination of her employment with the Respond-
ent and that the test of validity referred to in S.170DE(1) does
not, as contended by Ms Saraceni, necessarily provide the scope
to overcome that consequence.

In respect of the Kenefick case, Ms Saracini submitted that
if the Applicant in the present matter had in fact been termi-
nated, and that is not conceded, then she had been so because
of operational requirements of the Respondent involving re-
dundancy and on the authority in Kenefick that brings into
play S.170DC of the Commonwealth Act and the ability of
the Applicant to challenge the fairness of the Respondent’s
actions (without resort to S.170DE(2)). It is clear from the
Kenefick decision, however, that whether or not S.170DC
applies will depend upon the particular circumstances of the
case and that S.170DC will not apply to all redundancies. In
that respect the Court said.

“It is for the employer to choose the basis for selection
for redundancy from the pool of eligible employees. It is
only if the employer chooses by reference to conduct or
performance criteria that s 170DC will apply.”

[Supra at 372]

There is no evidence before the Commission in these pro-
ceedings that would indicate that the circumstances in which
the Applicant’s services were terminated are of the sort re-
ferred to in the Kenefick decision and in my view neither
Kenefick nor Selvachandran assist the Respondent in the ar-
gument that the Applicant would not be prejudiced if the
application for extension of time were to be refused.

On balance, having considered the positions of both the
Applicant and the Respondent, I am of the view that the greater
prejudice would be suffered by the Applicant if the Applica-
tion for an extension of time was to be refused. In so finding I
have taken into account the Respondent’s submissions about
the availability of witnesses and the effect on their recollec-
tion of events due to the passage of time since the termination
took effect. This will be a factor, however, that will impact
irrespective of whether the matter proceeds in the State or
Australian Industrial Relations Commission.

Finally, Ms Saracini for the Respondent argued that while
the only remedy being sought by the Applicant in this Com-
mission which would not be open to her if the present
Application were to be refused is a remedy based on her claim
of alleged unfair dismissal, she is not seeking re-instatement
and that is the primary remedy available under S.23A(1)(b) of
the State Act. The alternative of compensation is not, as cor-
rectly submitted by Ms Saracini, something the State
Commission can grant as of right (See S.23A(1a)) and the
further claim for alleged denied contractual benefits is a rem-
edy open to her in the State Commission notwithstanding the
outcome of the present Application. This, in my view, is a
matter for any substantive hearing and does not assist the ar-
gument against the Application for an extension of time.

Taking all of the submissions and evidence into account I
have concluded that the Application should be granted. This
conclusion will be reflected in an order to that effect.
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Appearances: Ms C.P. Crawford on behalf of the Applicant
Ms M. Saracini on behalf of the Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Patricia Anne Edwards

and

Merisel Pty Ltd.

No. 1559 of 1996.

COMMISSIONER R.N. GEORGE.

14 April 1997.
Order.

HAVING heard Ms C. Crawford (of Counsel) on behalf of the
Applicant and Ms M. Saraceni (of Counsel) on behalf of the
Respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979 hereby orders—

THAT the time for filing of application No. 1559 of
1996 be extended to 29 October, 1996.

(Sgd.) R.N. GEORGE,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Harold Anthony Smith

and

Sedgwick Ltd.

No. 269 of 1997.

SENIOR COMMISSIONER G.L. FIELDING.

9 April 1997.

Order.
HAVING heard Mr J. Long on behalf of the Applicant and Mr
N. McQuire on behalf of the Respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders:

THAT the Respondent do provide further and better dis-
covery in accordance with the Applicant’s request for
further and better discovery dated the 25th March 1997,
by 5.00 pm on Friday, 11th April 1997.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Cara Muir

and

EGB Nominees Pty Ltd trading as Rottnest Hotel.

No. 475 of 1997.

COMMISSIONER P.E. SCOTT.

15 April 1997.
Order.

WHEREAS this is an application by Cara Muir for the pro-
duction of documents in accordance with the Industrial
Relations Act, 1979; and

WHEREAS an in-chambers conference was convened on
the 12th day of March 1997; and

WHEREAS the parties came to agreement with respect to
the production of documents at that conference;

NOW THEREFORE, the Commission pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979
hereby orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kylie Michelle Veasey

and

Co-Ordinated Corporation Pty Ltd.

No. 544 of 1997.

CHIEF COMMISSIONER W.S. COLEMAN.

15 April 1997.

Order.
HAVING heard Mr N. Pakes on behalf of the Applicant and
Mr G. Sunderland on behalf of the Respondent, the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders:

THAT the Respondent shall by the close of business on
16th April 1997 provide to the Commission (by facsimile
if convenient) a copy of the index of the “Company
Manual” and extracts from the manual of provisions that
cover the requirements of an employee and the employer
when notice of termination of employment is initiated by
the employee and when employment is terminated by the
employer by dismissal.

The Commission will retain and maintain the confiden-
tiality of the index of the Company Manual and will not
release it to the Applicant unless it is considered that there
is a provision which is relevant to the expeditious hear-
ing of the matter but then not until the Respondent has
had an opportunity to be heard.

On receipt of the provisions of the manual that relate to
termination of employment by notice and dismissal the
Commission will transmit by facsimile to the Applicant
the copy received form the Respondent pursuant to this
Order.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

George Manios

and

Property Headquarters Pty Ltd.

IN THE MATTER of an application for reduction of time in
which an answering Statement in Application No. 812 of

1997 is to be filed in the Commission.

No. 812 of 1997.

COMMISSIONER J.F. GREGOR.

7 May 1997.
Order.

WHEREAS on the 30 April 1997 George Manios filed in the
Commission Application No. 812 of 1997 alleging that he had
not been allowed a benefit to which he is entitled under his
contract of service; and
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WHEREAS an application has been made by George Manios
for a reduction in the time for filing of a Notice of Answer and
Counter Proposal in accordance with the Industrial Relations
Act, 1979 in the said application; and

WHEREAS on the 7 May 1997 the Commission conducted
a conference exparte to deal with the application; and

WHEREAS at the said conference the Commission decided
that the application would be granted and the respondent
Property Headquarters Pty Ltd would be given seven (7) days
in which to file a Notice of Answer and Counter Proposal in
Application No. 812 of 1997;

NOW THEREFORE pursuant to the powers conferred on it
under the Industrial Relations Act, 1979 the Commission
hereby orders—

(1) THAT George Manios shall forthwith serve a copy
of this order on Property Headquarters Pty Ltd to-
gether with a copy of Application No. 812 of 1997.

(2) THAT when service has taken place in accordance
with (1) above George Manios file in the Registry of
the Commission a Declaration of Service thereof.

(3) THAT a Notice of Answer and Counter Proposal to
the claim in Application No. 812 of 1997 lodged with
the Commission on 30 April 1997 shall be lodged
with the Commission and a copy thereof served upon
George Manios within seven (7) days from the date
of service of this order.

(Sgd.) J. F. GREGOR,    
[L.S.] Commissioner.

NOTICES—
Appointments—

APPOINTMENT

ADDITIONAL PUBLIC SERVICE ARBITRATOR
I, the undersigned Chief Commissioner of the Western Aus-
tralian Industrial Relations Commission, acting pursuant to
the provisions of section 80D of the Industrial Relations Act,
1979, hereby appoint, subject to the provisions of that Act,
Commissioner A.R. Beech to be an additional Public Service
Arbitrator for a period of one year from 25th March, 1997.

Dated the 25th day of March, 1997.
(Sgd.) W. S. COLEMAN,

Chief Commissioner.

APPOINTMENT.

ADDITIONAL PUBLIC SERVICE ARBITRATOR.
I, the undersigned Chief Commissioner of the Western
Australian Industrial Relations Commission, acting pursuant
to the provisions of section 80D of the Industrial Relations
Act, 1979, hereby appoint, subject to the provisions of that
Act, Commissioner C.B. Parks to be an additional Public
Service Arbitrator for a period of one year from 25th March,
1997.

Dated the 25th day of March, 1997.
(Sgd.) W.S. COLEMAN,

[L.S.] Chief Commissioner.

NOTICES—
Cancellation of Awards/

Agreements/Respondents—
Under Section 47—

NOTICE

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

TAKE NOTICE that the Commission acting pursuant to Sec-
tion 47 of the Industrial Relations Act 1979, intends by order,
to strike out the following party/respondent to the

Cleaners and Caretakers Award 1969, No. 12 of 1969

namely

Bird Cameron Chartered Accountants
on the grounds that the respondent is no longer operating in
the industry or employing persons in the industry to which the
award applies.

Any person who has sufficient interest in the matter may,
within 30 days of the date of the publication of this notice
object to the Commission making such order.

Please quote File No. 76 of 1980 Part 173 on all
correspondence.

Dated 17 April 1997.
(Sgd.) J. G. CARRIGG,

Registrar.

NOTICE.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

TAKE NOTICE that the Commission acting pursuant to Sec-
tion 47 of the Industrial Relations Act 1979, intends by order,
to strike out the following party/respondent to the—

1. Clerks (Public Authorities) Award 1987 No. PSA
A 7A of 1987

2. Enrolled Nurses and Nursing Assistants (Govern-
ment) Award No. R7 of 1978

3. Miscellaneous Government Conditions and Allow-
ances Award No. A4 of 1992

 namely—
Western Australian Meat Commission

on the grounds that the respondent is no longer operating in
the industry or employing persons in the industry to which the
awards apply.

Any person who has sufficient interest in the matter may,
within 30 days of the date of the publication of this notice
object to the Commission making such order.

Please quote File No. 76 of 1980 Parts 180, 182 & 183 on
all correspondence.

Dated 30 April 1997.
J.G. CARRIGG,

Registrar.
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NOTICE

WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION
TAKE NOTICE that the Commission acting pursuant to Sec-
tion 47 of the Industrial Relations Act 1979, intends by order,
to cancel out the following award, namely the:

Hospital Salaried Officers (Red Cross Social Work
Service)

Award 1978, No. R 17A of 1974
on the grounds that there are no longer any persons employed
under the provisions of that award.

Any person who has sufficient interest in the matter may,
within 30 days of the date of the publication of this notice
object to the Commission making such order.

Please quote File No. 686 of 1977 Part 155 on all corre-
spondence.

Dated 9 May 1997.
J.G. CARRIGG,

Registrar.

NOTICE

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS

COMMISSION
TAKE NOTICE that the Commission acting pursuant to Sec-
tion 47 of the Industrial Relations Act 1979, intends by order,
to cancel out the following award, namely the:

Nurses (Private Hospitals) Award No. 1 of 1966
on the grounds that there are no longer any persons employed
under the provisions of that award.

Any person who has sufficient interest in the matter may,
within 30 days of the date of the publication of this notice
object to the Commission making such order.

Please quote File No. 686 of 1977 Part 153 on all corre-
spondence.

Dated 9 May 1997.
J.G. CARRIGG,

Registrar.

NOTICE

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

TAKE NOTICE that the Commission acting pursuant to
Section 47 of the Industrial Relations Act 1979, intends by
order, to strike out the following parties/respondents to the

Pastrycooks Award No. A24 of 1981

namely

1. Peters Ice Cream W.A. Ltd

2. SHRM (Aust) Pty Ltd

3. Swan Lake Pavlova

4. Garis Bakery
on the grounds that the respondents are no longer operating in
the industry or employing persons in the industry to which the
award applies.

Any person who has sufficient interest in the matter may,
within 30 days of the date of the publication of this notice
object to the Commission making such order.

Please quote File No. 76 of 1980 Part 149 on all
correspondence.

Dated 17 April 1997.
(Sgd.) J. G. CARRIGG,

Registrar.

NOTICE.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

TAKE NOTICE that the Commission acting pursuant to Sec-
tion 47 of the Industrial Relations Act 1979, intends by order,
to strike out the following parties/respondents to the Saddlers
and Leatherworkers Award No. 7 of 1962 namely—

1. Mallabones Pty Ltd
2. J.L. Burley Pty Ltd

on the grounds that the respondents are no longer operating in
the industry or employing persons in the industry to which the
award applies.

Any person who has sufficient interest in the matter may,
within 30 days of the date of the publication of this notice
object to the Commission making such order.

Please quote File No. 76 of 1980 Part 155 on all correspond-
ence.

Dated 30 April 1997.
J.G. CARRIGG,

Registrar.

NOTICE

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS

COMMISSION
TAKE NOTICE that the Commission acting pursuant to Sec-
tion 47 of the Industrial Relations Act 1979, intends by order,
to strike out the following parties/respondents to the Shop and
Warehouse (Wholesale and Retail Establishments) State Award
1977, No. R32 of 1976 namely:

1. Lynas Bernville Pty Ltd
2. Mazal Tov Pty Ltd

on the grounds that the respondents are no longer operating in
the industry or employing persons in the industry to which the
award applies.

Any person who has sufficient interest in the matter may,
within 30 days of the date of the publication of this notice
object to the Commission making such order.

Please quote File No. 76 of 1980 Parts 192 and 193 on all
correspondence.

Dated 13 May 1997.
J.G. CARRIGG,

Registrar.
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AWARDS/AGREEMENTS—
Consolidation by Registrar—

BUILDING AND ENGINEERING TRADES (NICKEL
MINING AND PROCESSING) AWARD, 1968

 No. 20 of 1968.
PURSUANT to section 93(6) of the Industrial Relations Act
1979 the following award has been consolidated and is
published hereunder for general information.

Dated at Perth this 13th day of May, 1997
J. CARRIGG,

Registrar.

“Building and Engineering Trades (Nickel Mining and
Processing) Award, 1968”

1.—TITLE
This award shall be known as the “Building and Engineering

Trades (Nickel Mining and Processing) Award, 1968”.

1A.—STATEMENT OF PRINCIPLES—AUGUST 1996
It is a condition of this award/industrial agreement that any

variation to its terms on or from the 7th day of August, 1996
including the $8.00 per week Arbitrated Safety Net
Adjustments, shall not be made except in compliance with the
Statement of Principles set down by the Commission in the
Reasons for Decision in matters No. 1164 of 1995 and No.
915 of 1996.

2.—ARRANGEMENT
1. Title

1A. Statement of Principles—March 1996
2. Arrangement
3. Term
4. Area and Scope
5. Rates of Wages
6. Junior Employees
7. Hours (Other than Continuous Shift Employees)
8. Overtime (Other than Continuous Shift Employees)
9. Continuous Shift Employees

10. Rest Period after Overtime
11. Shift Work
12. Absence through Sickness
13. Holidays
14. Annual Leave
15. Casual Employees
16. Free Water
17. Drinking Water
18. Mixed Functions
19. Change Rooms
20. Reduction of Hands
21. Accident Pay
22. Contract of Service
23. Payment of Wages
24. Underground Employees
25. First Aid
26. Resumption of Work After Annual Leave
27. Structural Efficiency and Award Modernisation
28. Aged and Infirm Employees
29. Board of Reference
30. Special Rates and Provisions
31. Representative Interviewing Employees
32. Recognised Crib Places
33. Record
34. Inspections
35. Re-employment after Accident
36. Long Service Leave
37. District Allowances
38. Maximum Rate
39. Apprentices
40. Bereavement Leave
41. Jury Service
42. Maternity Leave
43. Training
44. Rates of Pay and Classification Definitions

Appendix—Resolution of Disputes Requirement
Appendix One—Old Definitions and Classification
Groups
First Schedule—District Allowances
Second Schedule—Parties to the Award
Appendix—S.49B—Inspection Of Records
Requirements

3.—TERM
The term of this award shall be for a period of one year from

the beginning of the first pay period commencing on or after
the date hereof.

4.—AREA AND SCOPE
This award shall apply to the nickel mining and processing

industry and shall operate over the Yilgarn, Coolgardie, Broad
Arrow, Dundas, Phillips River, East Coolgardie, North
Coolgardie, North-East Coolgardie, Mt. Margaret, East
Murchison Goldfields and the Murchison, Yalgoo, Peak Hill
and Gascoyne Goldfields and the area outside those goldfields
in Western Australia comprised within the 14th and 26th
parallels of latitude.

5.—RATES OF WAGES
(1) Wage rates detailed in Clause 44.—Rates of Pay and

Classification Definitions.

6.—JUNIOR EMPLOYEES
Liberty is reserved to the parties to apply to the Commission

to include in this award, rates of wages and conditions of
employment for junior workers.

7.—HOURS (OTHER THAN CONTINUOUS SHIFT
EMPLOYEES

(1) Forty hours, exclusive of crib time, shall constitute a
week’s work for surface workers.

(2) Where shifts are worked on the surface, the forty hours
shall then be inclusive of crib time for such shift workers.

(3) In the case of day surface workers, a day’s work shall
consist of eight hours per day, Monday to Friday inclusive,
and shall be worked between the hours of 7 a.m. and 5 p.m.
provided that by agreement between the worker, the employer,
and Secretary of the appropriate Union or his nominee, the
day’s work may commence earlier than 7 a.m.

 (4) Thirty seven and one half hours, inclusive of crib time,
shall constitute a week’s work for underground workers

(5) In the case of underground workers, each shift shall
consist of seven and one half hours per day or shift, Monday
to Friday inclusive, and the shifts shall be so arranged that an
interval of thirty minutes will separate the finishing hour of
one shift from the commencing hour of the next following
shift.

(6) Six hours shall constitute a shift’s work in all rises or in
sinking specially wet shafts and winzes, and for men engaged
inside gas or water spaces of any boiler or flue in cleaning or
scraping work, and for men engaged in cleaning dust bins or
dust flues. In case of boiler cleaners working broken shifts,
one hour on the above description of work shall count as one
hour and twenty minutes. In the case of Lancashire and Cornish
boilers, all time necessary for a boiler cleaner to come out for
a spell shall count as time worked in the boiler.

8.—OVERTIME (OTHER THAN CONTINUOUS SHIFT
EMPLOYEES)

(1) All time worked outside or in excess of the ordinary
working hours on any day, Monday to Friday inclusive, and
prior to twelve noon on a Saturday, shall be paid for at the rate
of time and a half for the first two hours and double time
thereafter.

(2) All time worked after twelve noon on a Saturday and all
time worked on a Sunday shall be paid for at the rate of double
time.

(3) (a) When a worker is recalled to work overtime after
leaving his employer’s business premises (whether notified
before or after leaving such premises) he shall be paid for at
least four hours at overtime rates; provided that, except in the
case of unforeseen circumstances arising, a worker shall not
be required to work the full four hours if the job for which he
was recalled is completed within a shorter period but if such
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worker is subsequently recalled to work within the period of
four hours for which payment has been made, an additional
payment shall not be made nor shall any extra overtime be
paid in respect of any period covered by such minimum
payment.

(b) This subclause shall not apply in cases where it is
customary for a worker to return to his employer’s premises
to perform a specific job outside his ordinary working hours
or where the overtime is continuous (subject to any reasonable
meal break which may be allowed) with the completion or
commencement of ordinary working time.

(4) When computing overtime, the district allowances shall
not be computed as an addition to the day’s pay.

(5) These overtime rates shall not apply to excess time
worked due to private arrangement between the workers
themselves or owing to a relieving man failing to come on
duty at the proper time. The time for which any worker may
be paid at ordinary rates instead of overtime due to a relieving
man failing to come on duty at the proper time, shall not exceed
two hours, after the expiration of which overtime rates shall
apply to the whole shift.

 (6) When an employee, without being notified on the
previous day, is required to continue working after the usual
knock-off time for more than one hour, such employee shall
be provided with a suitable meal by the employer or be paid
$5.31 in lieu thereof.

(7) (a) When a worker is required for duty during any meal
time whereby his meal time is postponed for more than half an
hour, he shall be paid at overtime rates until he gets his meal.

(b) A worker shall not be compelled to work for more than
five and one-half hours during ordinary or overtime hours or
both without a break of the customary period for a meal.

(8) Subject to the provisions of the Mines Regulation Act
1946-1969 no workers covered by this award shall by collective
action be a party to any ban on overtime.

(9) Overtime on shift work shall be based on the rate payable
for the shift worked.

(10) In the calculation of overtime rates, each day shall stand
alone. Provided that, when a worker continues working beyond
midnight on any day, the hours worked after midnight shall be
counted as part of the previous day’s work for the purpose of
calculating the rates to be paid.

9.—CONTINUOUS SHIFT EMPLOYEES
(1) The ordinary working hours shall not exceed forty in

any one week to be worked in five shifts of eight hours each
inclusive of a twenty minute crib time. Such crib time shall be
allowed as near as possible to the middle of the shift.

(2) Except as hereinafter provided all work done beyond the
hours of duty on any day shall be paid for at the rate of double
time.

(3) A worker called upon to work a regularly rostered
overtime shift not more often than once in every four weeks
shall be paid for that shift at the rate of time and one-half for
the first two hours and double time thereafter.

(4) These overtime rates shall not apply to excess time
worked due to private arrangement between the workers
themselves or owing to a relieving man failing to come on
duty at the appointed time or where such time is worked to
effect the periodical rotation of shifts. The time for which any
worker may be paid at ordinary rates instead of overtime due
to a relieving man failing to come on duty at the appointed
time shall not exceed two hours after the expiration of which
overtime rates shall apply to the whole of the shift.

(5) Overtime on shift work shall be based on the rate payable
for the shift worked.

(6) (a) When a worker is recalled to work overtime after leaving
his employer’s business premises (whether notified before or
after leaving such premises) he shall be paid for at least four
hours at overtime rates; provided that, except in the case of
unforeseen circumstances arising, a worker shall not be required
to work the full four hours if the job for which he was recalled is
completed within a shorter period but if such worker is
subsequently recalled to work within the period of four hours
for which payment has been made an additional payment shall
not be made nor shall any extra overtime be paid in respect of
any period covered by such minimum payment.

(b) This subclause shall not apply in cases where it is
customary for a worker to return to his employer’s premises
to perform a specific job outside his ordinary working hours
or where the overtime is continuous (subject to any reasonable
meal break which may be allowed) with the completion or
commencement of ordinary working time.

(7) When an employee, without being notified on the previous
day, is required to continue working after the usual knock-off
time for more than one hour, such employee shall be provided
with a suitable meal by the employer or be paid $5.31 in lieu
thereof.

(8) (a) All work performed during the ordinary working hours
on Saturdays shall be paid at the rate of time and a half.

(b) All work done on Sundays during the ordinary hours of
duty shall be paid for at the rate of double time.

(9) When computing overtime the district allowances shall
not be computed as an addition to the day’s pay.

(10) A continuous shift worker rostered off on a holiday shall
be paid eight hours’ pay at ordinary rates.

10.—REST PERIOD AFTER OVERTIME
(1) When overtime work is necessary it shall, wherever

reasonably practicable, be so arranged that workers have at
least ten consecutive hours off duty between the work of
successive days.

(2) A worker (other than a casual worker) who works so
much overtime between the termination of his ordinary work
on one day and the commencement of his ordinary work on
the next day that he has not at least ten consecutive hours off
duty between those times shall, subject to this subclause, be
released after completion of such overtime until he has had
ten consecutive hours off duty without loss of pay for ordinary
working time occurring during such absence.

(3) If, on the instructions of his employer, such a worker
resumes or continues work without having had such ten
consecutive hours off duty, he shall be paid at double rates
until he is released from duty for such period and he shall then
be entitled to be absent until he has had ten consecutive hours
off duty without loss of pay for ordinary working time occurring
during such absence.

(4) (a) Where a worker (other than a casual worker or a
worker engaged on continuous shift work) is called to work
on a Sunday or public holiday preceding an ordinary working
day, he shall, wherever reasonably practicable, be given ten
consecutive hours off duty before his usual starting time the
next day. If this is not practicable then the provisions of
subclauses (2) and (3) of this clause shall apply mutatis
mutandis.

(b) Overtime worked in the circumstances specified in
subclause (3) of clause 8 and subclause (6) of clause 9 shall
not be regarded as overtime for the purposes of paragraph (a)
of this subclause where the actual time worked is less than
three hours on such call or on each of such calls.

(5) Provided that the provisions of this clause shall apply in
the case of shift workers who rotate from one shift to another,
as if 8 hours were 10 hours when overtime is worked—

(a) For the purpose of changing shift rosters;
(b) Where a shift worker does not report for duty; or-

Continuous Shift Workers
(c) Where a shift is worked by arrangement between

employees themselves.

11.—SHIFT WORK
(1) (a) A worker who does not work at least one week on

day shift out of each consecutive three weeks shall be paid for
each shift other than day shift at the rate of time and one quarter.
Provided that if he is required to work for more than one week
consecutively on afternoon shift or for more than one week
consecutively on night shift, such a worker shall be paid at the
rate of time and one quarter for each shift other than day shift
in the consecutive second and subsequent weeks of afternoon
or of night shift.

(b) This subclause shall not apply to workers employed on
what is known as the Great Boulder Roster, or accepted
variations thereof, nor to workers to whom this subclause would
only otherwise apply because of a change of shift due to a
private arrangement with another worker, nor to workers
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(known as “rostered relief workers”) regularly employed on
continuous process work who are required to work shifts to
enable other workers engaged on such work to change shifts
weekly and to have their days off if such rostered relief worker
is not required to work more night shifts or more afternoon
shifts than the number of day shifts worked by him.

(2) A shift employee shall, in addition to the ordinary rate,
be paid per shift of eight hours at the rate of $7.98 when on
afternoon or night shift.

Liberty is reserved to either party to apply to amend this
subclause in the event of any variation in shift loadings
generally.

(3) (a) Where any particular process is carried out on shifts
other than day shift, and less than five consecutive afternoon
or five consecutive night shifts are worked on that process,
then workers employed on such afternoon or night shifts shall
be paid at overtime rates.

(b) The sequence of work shall not be deemed to be broken
under the preceding paragraph by reason of the fact that work
on that process is not carried out on a Saturday or Sunday or
on any public holiday.

(4) (a) A worker who replaces a regular shift worker who
is absent for any reason beyond the control of the employer,
on afternoon or night shift, shall be paid at the rate of time
and one-quarter if he does not work for five consecutive
shifts (other than day shift) or, in the case of the Great
Boulder Roster, six shifts and the appropriate shift work
rate if he works five or more of such shifts consecutively
or, in the case of the Great Boulder Roster, six or more
shifts consecutively.

(b) A worker who replaces on afternoon or night shift a
regular shift worker who is absent by reason of a direction of
the employer shall be paid at overtime rates unless he works
the number of consecutive shifts prescribed in the next
preceding paragraph.

(c) The sequence of consecutive shifts shall not be deemed
to be broken under subclause (4) hereof by reason of rostered
days off in respect to workers employed on continuous process
work or by a Saturday or Sunday in respect to other workers
or by any public holiday or any other reason beyond the control
of the employer.

(d) A worker who does not work five consecutive shifts for
any reason beyond the control of the employer shall not be
entitled to payment under the provisions of this subclause.

12.—ABSENCE THROUGH SICKNESS
(1) (a) A worker who is unable to attend or remain at his

place of employment during the ordinary hours of work by
reason of personal ill health or injury shall be entitled to
payment during such absence in accordance with the following
provisions.

(b) Entitlement to payment shall accrue at the rate of one
sixth of a week for each completed month of service with the
employer.

(c) If in the first or successive years of service with the
employer a worker is absent on the ground of personal ill health
or injury for a period longer than his entitlement to paid sick
leave, payment may be adjusted at the end of that year of
service, or at the time the worker’s services terminate, if before
the end of that year of service, to the extent that the worker
has become entitled to further paid sick leave during that year
of service.

(2) The unused portions of the entitlement to paid sick leave
in any one year shall accumulate from year to year and subject
to this clause may be claimed by the worker if the absence by
reason of personal ill health or injury exceeds the period for
which entitlement has accrued during the year at the time of
the absence. Provided that a worker shall not be entitled to
claim payment for any period exceeding ten weeks in any one
year of service.

(3) To be entitled to payment in accordance with this clause
the worker shall as soon as reasonably practicable advise the
employer of his inability to attend for work, the nature of his
illness or injury and the estimated duration of the absence.
Provided that such advice, other than in extraordinary
circumstances shall be given to the employer within 24 hours
of the commencement of the absence.

(4) The provisions of this clause do not apply to a worker
who fails to produce a certificate from a medical practitioner
dated at the time of the absence or who fails to supply such
other proof of the illness or injury as the employer may
reasonably require provided that the worker shall not be
required to produce a certificate from a medical practitioner
with respect to absences of two days or less unless after two
such absences in any year of service the employer requests in
writing that the next and subsequent absences in that year if
any, shall be accompanied by such certificate.

(5) (a) Subject to the provisions of this subclause, the
provisions of this clause apply to a worker who suffers personal
ill health or injury during the time when he is absent on annual
leave and a worker may apply for and the employer shall grant
paid sick leave in place of paid annual leave.

(b) Application for replacement shall be made within seven
days of resuming work and then only if the worker was confined
to his place of residence or a hospital as a result of his personal
ill health or injury for a period of seven consecutive days or
more and he produces a certificate from a registered medical
practitioner that he was so confined. Provided that the
provisions of this paragraph do not relieve the worker of the
obligation to advise the employer in accordance with subclause
(3) of this clause if he is unable to attend for work on the
working day next following his annual leave.

(c) Replacement of paid annual leave by paid sick leave shall
not exceed the period of paid sick leave to which the worker
was entitled at the time he proceeded on annual leave and shall
not be made with respect to fractions of a day.

(d) Where paid sick leave has been granted by the employer
in accordance with paragraphs (a), (b) and (c) of this subclause,
that portion of the annual leave equivalent to the paid sick
leave is hereby replaced by the paid sick leave and the replaced
annual leave may be taken at another time mutually agreed to
by the employer and the worker or, failing agreement, shall be
added to the worker’s next period of annual leave or, if
termination occurs before then, be paid for in accordance with
the provisions of Clause 14.—Annual Leave.

(e) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken
provided that the annual leave loading prescribed in Clause
14.—Annual Leave shall be deemed to have been paid with
respect to the replaced annual leave.

(6) Where a business has been transmitted from one employer to
another and the worker’s service has been deemed continuous in
accordance with subclause (3) of clause 2 of the Long Service Leave
provisions published in volume 59 of the Western Australian Industrial
Gazette at pages 1-6, the paid sick leave standing to the credit of the
worker at the date of transmission from service with the transmittor
shall stand to the credit of the worker at the commencement of service
with the transmittee and may be claimed in accordance with the
provisions of this clause.

(7) The provisions of this clause with respect to payment do
not apply to workers who are entitled to payment under the
Workers’ Compensation Act nor to workers whose injury or
illness is the result of the worker’s own misconduct.

(8) The provisions of this clause do not apply to casual
workers.

13.—HOLIDAYS
(1) The following days or the days observed in lieu shall be

allowed as holidays without deduction of pay namely, New
Year’s Day, Australia Day, Good Friday, Easter Monday, Anzac
Day, Labour Day, Foundation Day, Sovereign’s Birthday,
Christmas Day and Boxing Day. When any of the days
mentioned in this subclause falls on a Saturday or a Sunday
the holiday shall be observed on the next succeeding Monday
and when Boxing Day falls on a Sunday or on a Monday the
holiday shall be observed on the next succeeding Tuesday. In
each case the substituted day shall be a holiday without
deduction of pay and the day for which it is substituted shall
not be a holiday. Provided that any employee who does not
present himself for work (if required) on the working day
following any of the abovementioned holidays shall not be
entitled to be paid for such holidays unless he produces proof
satisfactory to the employer that he was prevented by sickness
from presenting himself for work on any such day and that
such sickness was not due to intemperance or misconduct.
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(2) All work performed by continuous shift workers during
ordinary working hours on any of the aforementioned holidays
shall be paid for at the rate of double time.

(3) All work performed by other than continuous shift
workers on any of the aforementioned holidays shall be paid
for at the rate of double time and a half.

14.—ANNUAL LEAVE
(1) Annual leave shall be taken at the convenience of the

management of the mine; workers to receive one month’s notice
of the date on which the leave is to commence; a committee of
three to be appointed to each mine to assist the management in
the arrangement of a suitable roster.

(2) (a) Except as hereinafter provided, a period of four
consecutive weeks’ leave with payment as prescribed in
paragraph (b) hereof shall be allowed annually to a worker by
his employer after a period of twelve months’ continuous
service with that employer.
(b) (i) A worker before going on leave shall be paid the

wages he would have received in respect of the ordi-
nary time he would have worked had he not been on
leave during the relevant period.

 (ii) Subject to paragraph (c) hereof a worker shall, where
applicable, have the amount of wages to be received
for annual leave calculated by including the follow-
ing where applicable.
(aa) The rate applicable to him as prescribed by

Schedule 1—Rates of Wages, subclause (4)
of clause 25.—First Aid, and Schedule 2—
District Allowances of this award; and

(bb) Subject to paragraph (c)(ii) hereof the rate pre-
scribed for work in ordinary time by clause
9.—Continuous Shift Workers and clause
11.—Shift Work of the award according to the
worker’s roster or projected roster including
Saturday and Sunday shifts;

(cc) The rate payable pursuant to clause 18.—
Mixed Functions calculated on a daily basis,
which the worker would have received for or-
dinary time during the relevant period whether
on a shift roster or otherwise;

(dd) Any other rate to which the worker is entitled
in accordance with his contract of employment
for ordinary hours of work; provided that this
provision shall not operate so as to include any
payment which is of a similar nature to or is
paid for the same reasons as or is paid in lieu
of those payments prescribed by clause 8.—
Overtime, clause 30.—Special Rates and
Provisions of this award, nor any payment
which might have become payable to the
worker as reimbursement for expenses in-
curred.

(c) In addition to the payment prescribed in paragraph
(b) hereof, a worker shall receive a loading calcu-
lated on the rate of wage prescribed by that paragraph.
The loading shall be as follows—

 (i) Day Workers—a worker who would have
worked on day work had he not been on
leave—a loading of 17 1/2 per cent.

 (ii) Shift Workers—a worker who would have
worked on shift work had he not been on
leave—a loading 17 1/2 per cent.
Provided that where the worker would have
received shift loadings prescribed by clause
9.—Continuous Shift Workers, and clause
11.—Shift Work, and if applicable payment
for work on a regularly rostered sixth shift in
not more than one week in any four weeks had
he not been on leave during the relevant pe-
riod and such loadings would have entitled him
to a greater amount than the loading of 17 1/2
per cent, then the shift loadings shall be added
to the rate of wage prescribed by paragraph
(b)(ii)(aa) hereof in lieu of the 17 1/2 per cent
loading.

Provided further, that if the shift loadings
would have entitled him to a lesser amount
than the loading of 17 1/2 per cent, then such
loading of 17 1/2 per cent shall be added to
the rate of wage prescribed by paragraph
(b)(ii)(aa) hereof in lieu of the shift loadings.
The loading prescribed by this paragraph shall
not apply to proportionate leave on termina-
tion.

(d) The provisions of this subclause shall not operate in
respect of leave fully due prior to the date of this
order, irrespective of the date at which such leave is
taken.

(3) After one month’s continuous service in any qualifying
twelve monthly period a worker whose employment terminates
or who has worked less than 12 months shall be paid in the
proportion that the number of shifts worked by him at the rate
of wage prescribed by paragraph (b) of subclause (2) of this
clause in that qualifying period bears to the full number of
such shifts in that qualifying twelve monthly period.

(4) (a) Continuous shift workers, that is shift workers engaged
in a continuous process who are rostered to work regularly on
Sundays and holidays shall be allowed one week’s leave in
addition to the leave prescribed in subclause (2) hereof.

(b) Where a worker with twelve months’ continuous service
is engaged for part of a qualifying twelve monthly period as a
continuous shift worker he shall be entitled to have the period
of annual leave to which he is otherwise entitled increased by
that proportion of the additional week as the number of shifts
worked by him at ordinary rates bears to the full number of
such shifts in the qualifying twelve monthly period.

(5) The amounts to be paid hereunder shall be calculated at
the rate prevailing at the time the payment is made.

(6) (a) Where a worker is justifiably dismissed for misconduct
during any qualifying twelve monthly period, the provisions
of subclause (3) do not apply.

(b) A worker whose employment terminates after he has
completed a twelve monthly qualifying period and who has
not been allowed the leave prescribed under this award in
respect of that qualifying period shall receive payment in lieu
of that leave at the rate of wage prescribed by paragraphs (b)
and (c) of subclause (2) of this clause.

(7) If any of the holidays prescribed in clause 13.—Holidays
of this award falls during a worker’s period of annual leave
and is observed on a day which in the case of that worker
would have been an ordinary working day the worker shall
have one extra day added to the period of annual leave.

(8) An employer may close down his operation or section or
sections thereof for the purposes of allowing annual leave to
all or the majority of his workers employed generally or in
any such section or sections and in the event of a worker being
employed for portion only of a year he shall only be entitled to
such leave on full pay as is proportionate to his length of service
during that period with such employer and if such leave is not
equal to the leave given to the other workers he shall not be
entitled to work or pay whilst the other workers of such
employer are on leave on full pay.

(9) This clause shall not apply to casual workers.
(10) In special circumstances and by mutual consent of the

employer, the worker and the Union, annual leave may be taken
in not more than two periods but neither of such periods shall
be less than one week.

15.—CASUAL EMPLOYEES
Any worker dismissed through no fault of his own before

the expiration of one week of his employment shall be
considered casual and shall receive fifteen per cent above the
rate specified for the work performed.

16.—FREE WATER
In all districts where free water is supplied by the employer

single men shall get three gallons and married men six gallons
per day.

17.—DRINKING WATER
(1) Good drinking water shall be supplied on all levels or

where men are working and be kept cool and free from dust.
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(2) Where practicable, boiling water shall be provided on all
levels or where men are working.

18.—MIXED FUNCTIONS
(1) A worker engaged on duties carrying a higher rate than

his ordinary classification shall be paid the higher rate for the
period he is so engaged but if he is so engaged for more than
two hours on any day or shift he shall be paid the higher rate
for the whole day or shift.

(2) Any worker regularly engaged in relieving work shall be
paid the highest rate applicable to the class of work upon which
he is employed during any day or shift.

19.—CHANGE ROOMS
If more than four persons are employed underground in any

mine on one shift, sufficient heated accommodation shall be
provided above ground near the principal entrance to the mine,
and not in the engine room or boiler house, for enabling the
persons employed in the mine to conveniently dry and change
their clothes, and in no case shall men dry their clothes upon a
boiler. Hot water shall be supplied in all change rooms. Change
rooms shall be cleaned at least once daily and shall be kept
warm in the winter and as far as practicable, cool in the summer.

20.—REDUCTION OF HANDS
Should occasion arise to reduce the number of workers

employed the management, in selecting those to be retained,
shall give full weight to the consideration of length of service
and, all things being equal, shall retain those who have been
longest in the employ of the Company.

Provided that in the case of a worker who was in the employ
of Western Mining Corporation at Kambalda on 16 May

1986, the provisions of theTerms of Settlement which is
contained in Part G (excluding the Schedule) of Exhibit C1 in
Application No 976 of 1986 shall apply in lieu.

21.—ACCIDENT PAY
In the event of a worker meeting with an accident during the

shift, or being required to attend to one who has met with an
accident, he shall be deemed to have rendered duty during the
whole of the shift, and be paid accordingly.

22.—CONTRACT OF SERVICE
(1) A contract of service to which this award applies may be

terminated in accordance with the provisions of this clause
and not otherwise, but this subclause does not operate so as to
prevent any party to a contract from giving a greater period of
notice than is hereinafter prescribed nor to affect an employer’s
right to dismiss a worker without notice for misconduct.

(2) Subject to the provisions of this clause, a party to a
contract of service may, on any day give to the other party the
appropriate period of notice of termination of the contract
prescribed in subclause (5) of this clause and the contract
terminates when that period expires.

(3) In lieu of giving the notice referred to in subclause (2) of
this clause, an employer may pay the worker concerned his
ordinary wages for the period of notice to which he would
otherwise be entitled.

(4) (a) Where a worker leaves his employment—
 (i) without giving the notice referred to in subclause (2)

of this clause; or
 (ii) having given such notice, before the notice expires,

he forfeits his entitlement to any monies owing to
him under this award except to the extent that those
monies exceed his ordinary wages for the period of
notice which should have been given.

(b) In a case to which paragraph (a) of this subclause
applies—

 (i) the contract of service shall, for the purposes of this
award, be deemed to have terminated at the time at
which the worker was last ready, willing and avail-
able for work during ordinary hours under the
contract; and

 (ii) the provisions of subclause (2) of this clause shall be
deemed to have been complied with if the worker pays
to the employer, whether by forfeiture or otherwise,
an amount equivalent to the worker’s ordinary wages
for the period of notice which should have been given.

(5) The period of notice referred to in subclause (2) of this
clause is—

(a) in the case of a casual worker, one hour;
(b) in any other case, one week.

(6) The employer shall be under no obligation to pay for any
day not worked upon which the worker is required to present
himself for duty, except when such absence from work is due
to illness and comes within the provisions of clause 12.—
Absence Through Sickness or such absence is on account of
holidays to which the worker is entitled under the provisions
of this award.

(7) This clause does not affect the right of an employer to
deduct payment for any day or portion of a day during which
a worker cannot be usefully employed because of any strike or
through any breakdown of machinery or due to any cause for
which the employer cannot reasonably be held responsible.

(8) Where a worker who, through no fault of his own, has
been given notice of termination of his employment, requests
time off duty without pay for not more than one day for the
purpose of seeking other employment that request shall be
granted by his employer unless the employer has good and
sufficient reason for refusing the request and advises the worker
of those reasons at the time of refusal.

23.—PAYMENT OF WAGES
(1) Payment of wages shall be fortnightly. For mines situated

at Kalgoorlie, Boulder and Fimiston, pay day shall be on Friday,
the pay period to end on the Tuesday preceding such pay day.
Pay day at other mines shall be on a day mutually agreed upon
between the employer and the workers concerned, and the
customary period shall be allowed between the closing of the
pay period and the pay day. Any worker leaving or being
discharged shall be paid the full amount of wages due to him
within one hour of ceasing work, or within one hour of the
opening of the mine office if such office was closed at the
time of his ceasing work, or if the work done requires to be
measured or assessed he shall be paid at the prescribed award
rates within two hours of ceasing work. Provided that in the
case of a machine miner who leaves during a pay period any
settlement in excess of his wages rates shall, if requested by
the miner concerned, be made within twenty-four hours and
in the case of any other pieceworker who leaves during a pay
period any settlement in excess of his wages rates, shall be
made on the next succeeding pay day.

(2) If on any mine a section of workers is obliged to deviate
one half mile or more from their journey to their home for the
purpose of receiving their pay, a second pay place shall be
established for the convenience of such workers.

(3) When or before payment of wages is made to a worker, he
shall be issued with a docket showing at least the gross amount
of wages and the details of any deductions that are made from
his earnings. Upon request by the worker, he shall also be
furnished within a reasonable time of such request, with details
of the hours and rates of any overtime worked. Provided that in
respect of annual leave payments, the worker, including the
pieceworker, shall be issued with a voucher showing the
calculations upon which such payment has been made.

24.—UNDERGROUND EMPLOYEES
All men who have to go underground to work shall work the

same hours as miners.

25.—FIRST AID
(1) In any shaft where workers are employed, a first aid outfit

shall be provided.
(2) Each shift boss or foreman shall have on his person a

small emergency supply of bandages and padding, or similar
requisites ready and available for use.

(3) (a) In shafts where over twenty men are usually employed
underground a man qualified in first aid work shall be
employed.

(b) In mines where over twenty men are usually employed
underground, a man qualified in the use of suitable oxygen
breathing apparatus supplied by the employer, shall be
employed.

(4) Any first aid period appointed by the employer to perform
first aid duties shall be paid an allowance of $1.03 per shift in
addition to his ordinary rate of pay.
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The provisions of this subclause apply to employees
employed at Kambalda Nickel Operations from 25 May 1990.

The provisions of this subclause apply to employees
employed at Windarra Nickel Project from 27 June 1990.

26.—RESUMPTION OF WORK AFTER ANNUAL
LEAVE

When a worker is not notified prior to taking his annual
leave that no further work is available on the mine, he shall be
re-engaged on his return for a minimum period of two weeks
or be paid two weeks wages in lieu thereof unless dismissed
for misconduct.

27.—STRUCTURAL EFFICIENCY AND AWARD
MODERNISATION

(1) Structural Efficiency—
(a) Employees shall perform a wide range of duties, in-

cluding work which is incidental or peripheral to their
main task or functions.

(b) In the event of there being a claim for re-classifica-
tion by an existing employee to a higher level under
any new structure on the ground that the employee
possesses equivalent skill and knowledge gained
through on-the-job experience, or on any other
ground, the following principles apply—

 (i) The parties agree that the existing award dis-
putes avoidance procedure shall be followed.

(ii) Agreed competency standards shall be estab-
lished by the parties in conjunction with
T.A.F.E. and S.E.S.D.A. for all levels in any
new classification structure before any claims
for reclassification are processed.

(c) Current employees, whose existing wage rates are
rationalised as a consequence of award restructur-
ing, will remain paid at such rates and shall continue
to receive wages increases appropriate to their cur-
rent rates of pay on the following conditions—

 (i) Are obliged to work within their current clas-
sification and may be required to use any lower
classification skills which they hold or are
trained in;

(ii) Will retain their grade when retraining in an-
other area of the operation (i.e. multi-skilled
employees will not be disadvantaged).

(2) Award Modernisation—
(a) The parties are committed to modernising the terms of the

Award and to addressing issues associated with training.
(b) The parties will discuss all matters raised which may

lead to increased flexibility and the removal of the
obsolete conditions to better reflect the realities of
modern industry practices and assist the restructur-
ing process. Any such discussion with the Unions
shall be on the premise that—

(i) The majority of employees at the enterprise
must genuinely agree;

(ii) No employee will lose income as a result of
the change;

(iii) The Unions must be parties to the agreement,
particularly where enterprise level discussions
are considering matters requiring variations to
the Award;

(iv) Agreements will be ratified by the Commis-
sion;

 (v) If agreement cannot be reached in the imple-
mentation process of a particular issue, the
matter will be resolved in accordance with an
agreed disputes procedure.

(c) Should an agreement be reached pursuant to
subclause (b) hereof and that agreement requires
variation of the award, the parties shall support such
award variation.

(d) There shall not be limitations placed on any award
matter raised for discussion, however any changes
sought shall not affect award provisions reflecting
national standards recognised by the Western
Australian Industrial Relations Commission.

(e) The parties agree that working parties will continue
to meet with the aim of modernising the Award.

28.—AGED AND INFIRM EMPLOYEES
(1) Any worker who by reason of old age or infirmity, is

unable to earn the minimum wage may be paid such lesser
wage as may from time to time be agreed upon in writing
between the Management Committee of the Mining Division
of the Union and the employer.

(2) In the event of no agreement being arrived at, the matter
may be referred to the Board of Reference for determination.

(3) After application has been made to the Board, and pending
the Board’s decision, the worker shall be entitled to work for
and be employed at the proposed lesser rate.

29.—BOARD OF REFERENCE
(1) The Commission hereby appoints for the purposes of

this award, a Board of Reference consisting of a Chairman
and two other members who shall be appointed pursuant to
section 48 of the Industrial Arbitration Act, 1979.

(2) The Board of Reference is hereby assigned the function
of determining any dispute between the parties in relation to
any matter which under this award may be allowed, approved,
fixed, determined or dealt with by a Board of Reference.

30.—SPECIAL RATES AND PROVISIONS
(1) Engineering Trades—

(a) Height Money—
Tradespersons and welders engaged on the surface
in the erection, repair and/or maintenance of steel
frame buildings, smoke stacks, bridges or similar
structures at a height of 15.5 metres or more above
the nearest horizontal plane shall be paid at the rate
of 89 cents per shift extra.

(b) (i) Goggles, glasses and gloves or other efficient
substitutes therefore shall be available for the
personal use of any employee engaged in weld-
ing.

(ii) Every employee shall sign an acknowledge-
ment on receipt thereof and on leaving
employment shall return same to the employer.

(iii) During the time the same are on issue to the
employee, he/she shall be responsible for any
loss or damage thereto, fair wear and tear at-
tributable to ordinary use excepted.

(iv) No employee shall lend another employee the
goggles, glasses or gloves or substitutes issued
to such first mentioned employee, and if the
same are lent, both the lender and the borrower
shall be deemed guilty of wilful misconduct.

(v) Before goggles, glasses or gloves or any sub-
stitutes which have been used by an employee
are re-issued by the employer to another em-
ployee, they shall be effectively sterilised.

(c) Dirt Money—
Employees employed on dirty work or in wet
places, shall be paid 19 cents per hour extra.

(d) Employees in very wet places shall be provided with
oilskin coats and rubber boots.

(e) Heat Money—
(i) Employees employed for more than one hour

in the shade where the artificial temperature
is between 46° and 55° Celsius shall be paid
19 cents per hour extra.

(ii) Employees employed for more than one hour
where the artificial temperature exceeds 55°
Celsius shall be paid 22 cents per hour extra.
Where work continues for more than two hours
in temperatures exceeding 55° Celsius employ-
ees shall be entitled to 20 minutes rest after
every two hours, without deduction of pay.

(f) Confined Space—
Employees employed in confined spaces as
hereinafter defined, shall be paid 24 cents per
hour extra. “Confined space” means a work-
ing space the dimensions of which necessitate
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an employee working continuously in a
stooped or otherwise cramped position, or
without proper ventilation or where confine-
ment within a limited space is productive of
unusual discomfort.

(g) Fumes—
Employees engaged on repair work to the
roasters, under circumstances subjecting them
to serious inconvenience from fumes, shall be
entitled to payment of 23 cents per hour extra,
with a minimum of 25 cents while so engaged.

(h) Explosive Powered Tools—
An employee required to use an explosive
powered tool shall be paid 11 cents per hour
extra.

(i) Special Rates Not Cumulative—
Where more than one of the disabilities enti-
tling an employee to extra rates exists on the
same job, the employer shall be bound to pay
only one rate, namely—the highest for the dis-
abilities so prevailing. Provided that this
subclause shall not apply to Confined Space,
Dirt Money, Height Money, or Heat Money,
the rates for which are cumulative.

(j) An Electrician—Special Class—
Electrical Fitter and/or Armature Winder or an
Electrical Installer who holds and in the course
of employment may be required to use a cur-
rent “A” grade or “B” grade licence issued
pursuant to the relevant regulation in force on
the 28th day of February 1978 under the Elec-
tricity Act, 1945 shall be paid an allowance of
$12.20 per week.

(2) Building Trades—
(a) Wet and Dusty Places—

An employee employed in places where the atmos-
phere is excessively dust laden, or where water is
continuously dripping so that the clothing or feet
become wet, shall be paid 22 cents per hour in addi-
tion to the prescribed rate.

(b) Excessively Dirty Work—
An employee employed on excessively dirty work
which is likely to render the employee or his/her
clothes dirtier than on the normal run of work shall
be paid 21 cents per hour in addition to the prescribed
rate, but with a minimum payment as for four hours
in any one day.

(c) Winder Drums and Head Frame Wheels—
An employee engaged in work on winder drums or
head frame wheels shall be paid 22 cents per hour in
addition to the prescribed rate, but with a minimum
payment as for four hours in any one day.

(d) S.O.2. Towers—
An employee engaged on repair work to S.O.2 Tow-
ers shall be paid 22 cents per hour in addition to the
prescribed rate, but with a minimum payment as for
four hours in any one day.

(e) Boat Type and Swinging Scaffold—
An employee employed on a boat type or swinging
scaffold shall be paid 22 cents per hour in addition
to the prescribed rate. “Swinging Scaffold” means
any scaffold suspended from the ground and which,
by reason of the operations carried out on it or by
reason of wind force or vibration, is likely to swing
or sway. The employer shall permit an apprentice
who has served less than two years of apprentice-
ship to work on a boat type or swinging scaffold and
no such apprentice shall work on such a scaffold.

(f) Heat Money—
 (i) An employee required to work for more than

one hour continuously in the shade in places
where the temperature is raised by artificial
means to between 46.1° Celsius and 51.6°
Celsius shall be paid 22 cents per hour in ad-
dition to the prescribed rate.

 (ii) (aa) An employee required to work for
more than one hour continuously in the
shade in places where the temperature
is raised by artificial means to exceed
51.6° Celsius shall be paid 27 cents per
hour in addition to the prescribed rate.

(bb) Where work continues for more than
two hours in that temperature employ-
ees shall be entitled to 20 minutes rest
every two hours without deduction of
pay.

(g) Boiler Flue or Roaster Work: Where bricklayers are
employed for more than one hour inside the gas or
water spaces of any boiler, flue or roaster, then six
hours shall constitute a shift’s work, provided that
this subclause shall not apply in addition to the pro-
visions of subclause (f) of this clause.

(h) Grinding Time: The employer shall provide sand-
stone grindstones. Employees shall be allowed to
maintain their tools in proper working condition in
working hours.
When an employee who has been employed for five
consecutive working days is discharged, he/she shall
be allowed two hours for grinding tools or be paid
two hours’ pay in lieu thereof.

(i)  (i) Lead Paint Surfaces: No surface painted with
Lead paint shall be rubbed down or scraped
by a dry process.

 (ii) Width of Brushes: All paint brushes shall not
exceed 127mm in width and no kalsomine
brush shall be more than 175mm in width.

(iii) Meals not to be taken in Paint Shop: No em-
ployee shall be permitted to have a meal in
any paint shop or place where paint is stored
or used.

(j) Spray Painting (Painters)—
 (i) Lead paint shall not be applied by a spray to

the interior of any building.
 (ii) All employees (including apprentices) apply-

ing paint by spraying shall be provided with
full overalls and head covering and respira-
tors by the employer.

(iii) Where from the nature of the paint or substance
used in spraying, a respirator would be of lit-
tle or no practical use in preventing the
absorption of fumes or materials from sub-
stances used by an employee in spray painting,
the employee shall be paid a special allow-
ance of 59 cents per day.

(k) Water and Soap: Water and soap shall be provided in
each shop or on each job by the employer for the use
of painters.

(l) Electrical Sanding Machines: The use of electrical
sanding machines for sanding down paint work shall
be governed by the following provisions—

 (i) The weight of each such machine shall not
exceed 5.9kgs.

 (ii) Every employer operating any such machine
shall ensure that each such machine together
with all electrical leads and associated equip-
ment is kept in a safe condition and shall, if
requested so to do by any employee, but not
more often than once in any four weeks, cause
the same to be inspected by a licensed electri-
cal employee under the Electricity Act and the
Regulations made thereunder.

(iii) Employers shall provide and supply respira-
tors of a suitable type to each employee and
shall maintain same in an effective and cleanly
state at all times. Where respirators are used
by more than one employee, each such respi-
rator shall be sterilised and a new pad inserted
after use by each such employee.

 (iv) Employers shall also provide and supply goggles
of a suitable type: Provided that goggles with cel-
luloid lenses shall not be regarded as suitable.
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 (v) All employees shall use such protective equip-
ment when using electrical sanding machines
of any type.

(m)  (i) Carpenters and Joiners: A secure and weath-
erproof place shall be provided by the
employer where carpenters’ and joiners’ tools
may be locked up apart from the employer’s
plant and material.

 (ii) Other employees: The employer shall, where
practicable, provide a place on each job for
the safekeeping of the employees’ tools when
not in use.

(n) Attendants on Ladders: No employee shall work on
a ladder at a height of over 7.6 metres from the ground
when such ladder is standing in any street, way or
lane, where traffic is passing to and fro without an
assistant on the ground.

(o) Plumbers on Sewerage Work—
Plumbers employed on work involving the
opening up of house drains or waste pipes for
the purpose of cleaning blockages or for any
other purpose, or on work involving the clean-
ing of septic tanks or dry wells, shall be paid
$1.07 per day in addition to the prescribed rate.

(p) All work made up by plumbers shall be welded by
those employees.

(q) Change Room: The employer shall provide on each
job a proper change room where the employee may
change his/her clothes, and such place shall not be
used for any other purpose.

(r) Boiling Water: The employer shall provide boiling
water on each job for the use of his/her employees.

(s) (i) The employer shall supply a safety helmet
for each of his/her employees requesting
one on any job where, pursuant to the regu-
lations made under the Construction Safety
Act, 1972 an employee is required to wear
such helmet.

 (ii) Any helmet so supplied shall remain the
property of the employer and during the
time it is on issue, the employee shall be
responsible for any loss or damage thereto,
fair wear and tear attributable to ordinary
use excepted.

(t) Toxic Substances—
 (i) An employee required to use toxic substances

or materials of a like nature shall be informed
by the employer of the health hazards involved
and instructed in the correct and necessary
safeguards which must be observed in the use
of such materials.

 (ii) An employee using such materials will be pro-
vided with and shall use all safeguards as are
required by the appropriate Government Au-
thority or in the absence of such requirement
such safeguards as are determined by a com-
petent authority or person chosen by the union
and the employer.

(iii) An employee using toxic substances or mate-
rials of a like nature shall be paid 27 cents per
hour extra. Employees working in close prox-
imity to others so engaged shall be paid 10
cents per hour extra.

 (iv) For the purpose of this subclause all materials
which include or require the addition of a cata-
lyst hardener and reactive additives or two
pack catalyst system shall be deemed to be
materials of a like nature.

31.—REPRESENTATIVE INTERVIEWING
EMPLOYEES

A duly accredited official of the Union shall have the right
to enter the employer’s premises, but shall not without the
permission of the employer, interview workers during their
working hours.

32.—RECOGNISED CRIB PLACES
(1) Surface—

(a) When the number of workers employed on the sur-
face exceeds ten the employer shall provide a fit and
proper crib room.

(b) The room referred to in the preceding paragraph shall
be furnished by the employer with seats and tables.

(c) The employer shall supply boiling water at meal
times.

(d) The employer shall provide a reasonably vermin
proof and ventilated cupboard in which the workers
may store their crib.

(2) Underground—
(a) One or more places shall be set aside in each level

on or from which men are working, in the driest and
most comfortable positions available, at which the
men shall eat their food.

(b) Such places shall be so situated that workers shall
not be required to travel further than one thousand
feet from their working places to such crib places.

(c) Such places shall be provided with tables, seats, and
a reasonably vermin proof and ventilated cupboard
in which the workers may store their cribs.

(d) The employer shall provide covered receptacles at
all crib places to receive all meal scraps and other
refuse and to arrange for the disposal of same. No
person shall throw or leave waste food about the mine
except in the receptacle provided.

(e) Adequate provision shall be made within fifty feet
of each crib place to enable workers to wash at crib
time.

33.—RECORD
(1) Each employer shall keep a time and wages book showing

the name of each worker and the nature of his work, the hours
worked each day and the wages and allowances paid each week.
Any system of automatic recording by means of machines shall
be deemed to comply with this provision to the extent of the
information recorded.

(2) The time and wages record shall be open for the inspection
of a duly accredited official of the Union during the usual office
hours at the employer’s office or other mutually convenient
place, and such official shall be at liberty to take extracts
therefrom. If for any reason the record be not available at the
office or other mutually convenient place when the official
desires to inspect it, it shall be made available for inspection
within twelve hours either at the employer’s office or other
mutually convenient place.

34.—INSPECTIONS
Duly accredited officials of the union shall, after notifying

the employer or his representative, have the right to enter the
employer’s property and premises to inspect all places during
working hours where members of the union are employed,
provided that they shall not impede or obstruct the workers in
carrying out their work.

35.—RE-EMPLOYMENT AFTER ACCIDENT
Any worker who, as a result of his employment, suffers an

accident and following treatment is certified by his doctor as fit
to resume work, shall, if and when practicable, be re-employed.

36.—LONG SERVICE LEAVE
The long service leave provisions set out in Volume 59 of

the “Western Australian Industrial Gazette” at pages 1 to 6
inclusive are hereby incorporated in and shall be deemed to be
part of this award.

37.—DISTRICT ALLOWANCES
Payments shall be made in accordance with the provisions

contained in Schedule 2 annexed hereto, so far as applicable.

38.—MAXIMUM RATE
The provisions of this award do not operate so as to require

payment of more than double time rates, or double time and a
half on a holiday prescribed under this award, for any work
except and to the extent that the provisions of clause 30.—
Special Rates and Provisions of this award apply.
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39.—APPRENTICES
(1) Subject to the provisions of this clause, the Apprenticeship

regulations, 1967 are incorporated in and form part of this
award.

(2) The employment of apprentices in the bricklaying trade
shall be governed by the provisions of the Building Trades
Apprenticeship Regulations.

(3) Except as hereinafter provided every agreement of
apprenticeship shall be for a period of five years unless, with
the approval of the Commission, that period is reduced or
deemed to have been commenced prior to the date of the
agreement, provided that—

(a) where the apprentice has completed the tenth year of
schooling and has obtained the High School Certifi-
cate or Junior Certificate of the Public Examinations
Board in such subjects as the appropriate Appren-
ticeship Advisory Board or, as the case may be, the
Building Trades Apprenticeship Board determines
and has the vocational aptitude for the trade con-
cerned, the period of apprenticeship shall be four
years; and

(b) where the apprentice has completed the eleventh year
of schooling and has obtained the High School Cer-
tificate or Junior Certificate of the Public
Examinations Board in such subjects as the appro-
priate Apprenticeship Advisory Board or, as the case
may be, the Building Trades Apprenticeship Board
determines and has the vocational aptitude for the
trade concerned, he may be allowed a credit to re-
duce the period to three and a half years; and

(c) where the apprentice has completed the twelfth year
of schooling and has obtained the High School Cer-
tificate or Leaving Certificate of the Public
Examinations Board in such subjects as the appro-
priate Apprenticeship Advisory Board or as the case
may be, the Building Trades Apprenticeship Board
determines and has the vocational aptitude for the
trade concerned, he may be allowed a credit to re-
duce the period to three years.

(4) A minor who has satisfactorily completed an approved
pre-apprenticeship course conducted by the Technical
Education Division of the Education Department may be
indentured as an apprentice under this award on a three-year
term of apprenticeship.

(5) Where classes are provided by the Technical Education
Division of the Education Department in the locality in which
the apprentice is employed the hours of attendance at such
classes shall be—

(a) where the period of apprenticeship is for five years—
eight hours per week for the first school year and
eight hours per fortnight for each of the three subse-
quent school years;

(b) where the period of apprenticeship is for less than
five years—eight hours per week for the first and
second school years and eight hours per fortnight for
the next school year.

(6) The maximum number of apprentices allowed to any
employer shall be in the proportion of one apprentice to every
two journeymen in all trades except Bricklaying. Provided that
the fraction of two shall not be less than one. In the Bricklaying
trade it shall be as allowed under the Building Trades
Apprenticeship Regulations.

(7) If the apprentice be employed on a mine and the mine
ceases any operations in which the apprentice is engaged, the
apprenticeship may be terminated in which case the apprentice
shall be given a certificate to show the time he has served, and
the employer shall endeavour to find him another employer
willing to complete the term. Should the apprentice desire to
complete his apprenticeship with another employer, the
certificate he has received from the former employer shall be
prima facie evidence of the wages he is entitled to receive and
the period necessary to complete his apprenticeship.

(8) In the case of apprentices to the trades of carpentry and
joinery, painting, plumbing and bricklaying, subject to
Regulation 25 of the Apprenticeship Regulations 1967
apprentices from any district in country areas where an
appropriate technical class is not established, shall attend an

approved technical centre for two weeks’ training each year
without loss of pay.

(9) No apprentice to the painting trade shall be registered in
accordance with the provisions of this award until such time
as he has lodged with the Registrar, a certificate to the effect
that he does not suffer any disability by reason of colour
blindness.

(10) The training of plumbing apprentices shall include
instruction in electric welding and oxy acetylene welding as
far as practicable with the facilities available in the shop in
which they are being trained.

(11) Apprentices shall be allowed to the following trades,
namely—scientific instrument making and repairing, pattern-
making, copper-smithing, electrical fitting, blacksmithing,
fitting and/or turning, machining, motor mechanics, welding,
carpentry and joinery, painting, plumbing, bricklaying.

40.—BEREAVEMENT LEAVE
When it is necessary for a worker to be absent from his

employment for the purposes of attending a funeral or arranging
therefore a worker (other than a casual worker) shall be entitled
to a maximum of two days’ leave at ordinary wages as
prescribed on each occasion and on production of satisfactory
evidence of the death within Australia of the worker’s wife,
husband, father, mother, brother, sister or child. Wife or
husband as referred to in this clause shall include de facto
wife or husband.

41.—JURY SERVICE
A worker required for jury service during his ordinary

working hours shall be granted leave with pay for all periods
of time he is so required for such service. A worker when
applying for such leave shall be required to support his
application with written proof of his attendance at such jury
service.

42.—MATERNITY LEAVE
(1) Eligibility for Maternity Leave
A worker who becomes pregnant shall, upon production to

her employer of a certificate from a duly qualified medical
practitioner stating the presumed date of her confinement, be
entitled to maternity leave provided that she has had not less
than 12 months’ continuous service with that employer
immediately preceding the date upon which she proceeds upon
such leave.

For the purposes of this clause—
(a) A worker shall include a part-time worker but shall

not include a worker engaged upon casual or sea-
sonal work.

(b) Maternity leave shall mean unpaid maternity leave.
(2) Period of Leave and Commencement of Leave

(a) Subject to subclauses (3) and (6) hereof, the period
of maternity leave shall be for an unbroken period of
from twelve to 52 weeks and shall include a period
of six weeks’ compulsory leave to be taken immedi-
ately before the presumed date of confinement and a
period of six weeks’ compulsory leave to be taken
immediately following confinement.

(b) A worker shall, not less than 10 weeks prior to the
presumed date of confinement, give notice in writ-
ing to her employer stating the presumed date of
confinement.

(c) A worker shall give not less than four weeks’ notice
in writing to her employer of the date upon which
she proposes to commence maternity leave, stating
the period of leave to be taken.

(d) A worker shall not be in breach of this order as a
consequence of failure to give the stipulated period
of notice in accordance with paragraph (c) hereof if
such failure is occasioned by the confinement occur-
ring earlier than the presumed date.

(3) Transfer to a Safe Job
Where in the opinion of a duly qualified medical practitioner,

illness or risks arising out of the pregnancy or hazards
connected with the work assigned to the worker make it
inadvisable for the worker to continue at her present work, the
worker shall, if the employer deems it practicable, be
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transferred to a safe job at the rate and on the conditions
attaching to that job until the commencement of maternity
leave.

If the transfer to a safe job is not practicable, the worker
may, or the employer may require the worker to, take leave for
such period as is certified necessary by a duly qualified medical
practitioner. Such leave shall be treated as maternity leave for
the purposes of subclauses (7), (8), (9) and (10) hereof.

(4) Variation of Period of Maternity Leave
(a) Provided the addition does not extend the maternity

leave beyond 52 weeks, the period may be length-
ened once only, save with the agreement of the
employer, by the worker giving not less than 14 days’
notice in writing stating the period by which the leave
is to be lengthened.

(b) The period of leave may, with the consent of the
employer, be shortened by the worker giving not less
than 14 days’ notice in writing stating the period by
which the leave is to be shortened.

(5) Cancellation of Maternity Leave
(a) Maternity leave, applied for but not commenced, shall

be cancelled when the pregnancy of a worker termi-
nates other than by the birth of a living child.

(b) Where the pregnancy of a worker then on maternity
leave terminates other than by the birth of a living
child, it shall be the right of the worker to resume
work at a time nominated by the employer which
shall not exceed four weeks from the date of notice
in writing by the worker to the employer that she
desires to resume work.

(6) Special Maternity Leave and Sick Leave
(a) Where the pregnancy of a worker not then on mater-

nity leave terminates after 28 weeks other than by
the birth of a living child then—

(i) she shall be entitled to such period of unpaid
leave (to be known as special maternity leave)
as a duly qualified medical practitioner certi-
fies as necessary before her return to work, or

(ii) for illness other than the normal consequences
of confinement she shall be entitled, either in
lieu of or in addition to special maternity leave,
to such paid sick leave as to which she is then
entitled and which a duly qualified medical
practitioner certifies as necessary before her
return to work.

(b) Where a worker not then on maternity leave suffers
illness related to her pregnancy, she may take such
paid sick leave as to which she is then entitled and
such further unpaid leave (to be known as special
maternity leave) as a duly qualified medical practi-
tioner certifies as necessary before her return to work,
provided that the aggregate of paid sick leave, spe-
cial maternity leave and maternity leave shall not
exceed 52 weeks.

(c) For the purposes of subclauses (7), (8) and (9) hereof,
maternity leave shall include special maternity leave.

(d) A worker returning to work after the completion of a
period of leave taken pursuant to this subclause shall
be entitled to the position which she held immedi-
ately before proceeding on such leave or, in the case
of a worker who was transferred to a safe job pursu-
ant to subclause (3), to the position she held
immediately before such transfer.
Where such position no longer exists but there are
other positions available, for which the worker is
qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and salary or wage to
that of her former position.

(7) Maternity Leave and Other Leave Entitlements
Provided the aggregate of leave including leave taken

pursuant to subclauses (3) and (6) hereof does not exceed 52
weeks—

(a) A worker may, in lieu of or in conjunction with mater-
nity leave, take any annual leave or long service leave
or any part thereof to which she is then entitled.

(b) Paid sick leave or other paid authorised award ab-
sences (excluding annual leave or long service leave),
shall not be available to a worker during her absence
on maternity leave.

(8) Effect of Maternity Leave on Employment
Notwithstanding any award or other provision to the contrary,

absence on maternity leave shall not break the continuity of
service of a worker but shall not be taken into account in
calculating the period of service for any purpose of the award.

(9) Termination of Employment
(a) A worker on maternity leave may terminate her em-

ployment at any time during the period of leave by
notice given in accordance with this award.

(b) An employer shall not terminate the employment of
a worker on the ground of her pregnancy or of her
absence on maternity leave, but otherwise the rights
of an employer in relation to termination of employ-
ment are not hereby affected.

(10) Return to Work After Maternity Leave
(a) A worker shall confirm her intention of returning to

her work by notice in writing to the employer given
not less than four weeks prior to the expiration of
her period of maternity leave.

(b) A worker, upon the expiration of the notice required
by paragraph (a) hereof, shall be entitled to the posi-
tion which she held immediately before proceeding
on maternity leave or, in the case of a worker who
was transferred to a safe job pursuant to subclause
(3), to the position which she held immediately be-
fore such transfer. Where such position no longer
exists but there are other positions available for which
the worker is qualified and the duties of which she is
capable of performing, she shall be entitled to a po-
sition as nearly comparable in status and salary or
wages to that of her former position.

(11) Replacement Workers
(a) A replacement worker is a worker specifically en-

gaged as a result of a worker proceeding on maternity
leave.

(b) Before an employer engages a replacement worker
under this subclause, the employer shall inform that
person of the temporary nature of the employment
and of the rights of the worker who is being replaced.

(c) Before an employer engages a person to replace a
worker temporarily promoted or transferred in order
to replace a worker exercising her rights under this
clause, the employer shall inform that person of the
temporary nature of the promotion or transfer and of
the rights of the worker who is being replaced.

(d) Provided that nothing in this subclause shall be con-
strued as requiring an employer to engage a
replacement worker.

(e) A replacement worker shall not be entitled to any of
the rights conferred by this clause except where her
employment continues beyond the twelve months
qualifying period.

43.—TRAINING
(1) The parties to this award recognise that in order to increase

the efficiency and productivity and international
competitiveness of industry, a greater commitment to training
and skill development is required. Accordingly, the parties
commit themselves to—

(a) developing a more highly skilled and flexible
workforce;

(b) providing employees with career opportunities
through appropriate training to acquire additional
skills; and

(c) removing barriers to the utilisation of skills ac-
quired.

(2) A training program is being drawn up and will be attached
to this award. The training program recognises—

(a) the current and future skill needs of the company;
(b) the size, structure and nature of the operations of the

company;
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(c) the need to develop vocational skills relevant to the
company and the engineering trades through courses
conducted by accredited educational institutions and
providers wherever possible.

(3) (a) Training may be either on or off the job and if the
approved training is undertaken during ordinary
working hours, the employee concerned shall not
suffer any loss of pay.

(b) Any costs associated with enrolment and the pur-
chase of prescribed textbooks, excluding those which
are available in the employer’s technical library, in-
curred in connection with the undertaking of
approved training shall be reimbursed by the em-
ployer upon production of evidence of such
expenditure. Provided that reimbursement shall be
on an annual basis subject to presentation of reports
of satisfactory progress.

(c) Travel costs incurred by an employee undertaking
approved training in accordance with this clause,
which exceed those normally incurred in travelling
to and from work, shall be reimbursed by the em-
ployer.

(4) To assist in the ongoing development of training, it is
agreed that a training committee, comprised of equal numbers
of employee and management representatives, be established.
The committee shall have a charter clearly stating its role and
responsibilities, based on the following—

(a) further development of the training programme and
availability of training courses and career opportu-
nities for employees;

(b) dissemination of information on the training pro-
gramme and the availability of training courses and
career opportunities for employees;

(c) recommendation of individual employees for train-
ing and reclassification consistent with the training
programme and contingent upon such training being
required by the employer;

(d) monitoring and advising management and employees
in regard to the ongoing effectiveness of the training.

44.—RATES OF PAY AND CLASSIFICATION
DEFINITIONS

(1) Classification and Wage Rates—Kambalda and Leinster
Nickel Operations

(a) Engineering Employees—
(i) Engineering Employees Grade 1 (EEG1)

Not defined in Kambalda.
(ii) Engineering Employees Grade 2 (EEG2)

Semi-skilled employee comparable to former
classifications of battery attendant, pipe fitter,
etc.

(iii) Engineering Employees Grade 3 (EEG3)
Indentured tradespersons who satisfy all regu-
latory requirements or an EEG2 who has
achieved a practical level of competency as
approved by some regulatory control.

(iv) Engineering Employees Grade 4 (EEG4)
Indentured tradespersons who continually
demonstrate superior knowledge and ability
and are capable of handling difficult problems
without immediate supervision, and have ob-
tained training in, and can practically apply
various skills as previously appropriate to other
specific trade areas.
e.g. Boilermaker with basic fitting skills in-
cluding basic hydraulic and pneumatic fitting
and vice versa.

(v) Engineering Employees Grade 5 (EEG5)
Indentured tradespersons who continually
demonstrate superior knowledge and ability,
and have achieved successful completion in
relevant post-trade studies or courses, which
enables them to apply multi-disciplinary skills
as required including primary skills, and can
competently work largely unsupervised.

e.g. A Fitter/Turner who acquires qualifications
and training to competently act as a Diesel
Fitter.
A Boilermaker who becomes competent at
more detailed fitting such as balancing, align-
ing, fault detecting, etc.

(vi) Engineering Employees Grade 6 (EEG6)
Indentured tradespersons who possess the
same qualities as an EEG5, and are also capa-
ble of supervising a large work group.
Generally fulfils the duties as Assistant/Act-
ing Supervisor and are therefore by
appointment only.

Award Rate First & Total
Wages Second Rate

Arbitrated
Safety Net

Adjustments
$ $ $

EEG1 N/A
EEG2 324.80 16.00 340.80
EEG3 372.40 16.00 388.40
EEG4 389.40 16.00 405.40
EEG5 404.10 16.00 420.10
EEG6 426.90 16.00 442.90

The above new rates include allowance for the
withdrawal of the multi-skilled over award
payment. The above new rates for EEG4,
EEG5 and EEG6 also include allowance for
the withdrawal of the award leading hand rates
1, 2 and 3 respectively.

(b) Electrical Employees—
(i) Electrical Employee Grade 1 (EEG1)

Not defined in Kambalda.
(ii) Electrical Employee Grade 2 (EEG2)

Semi-skilled employee comparable to former
classifications such as battery fitter,
linesperson (three years experience) etc.

(iii) Electrical Employee Grade 3 (EEG3)
A linesperson with more than three years ex-
perience or an indentured electrical fitter or
installer.

(iv) Electrical Employee Grade 4 (EEG4)
An EEG3 who continually demonstrates su-
perior knowledge and ability and is capable
of andling difficult problems without imme-
diate supervision and has obtained training in,
and can practically apply various skills appro-
priate to other trades, or an indentured
instrument fitter.

(v) Electrical Employee Grade 5 (EEG5)
An indentured electrical or instrumentation
fitter/installer who has completed relevant
post-trade courses conducing to cross-skilling
of these disciplines, or an EEG4 who has ob-
tained through experience and practice a high
degree of competency in multi-disciplinary
trade areas, and is capable of supervising work
groups.

(vi) Electrical Employee Grade 6 (EEG6)
An Electrical Employee Grade 5 who is capa-
ble of supervising a large work group.
Generally fulfils the duties as Assistant/Act-
ing Foreperson is therefore by appointment
only.

Award Rate First & Total
Wages Second Rate

Arbitrated
Safety Net

Adjustments
$ $ $

EEG1 N/A
EEG2 341.90 16.00 357.90
EEG3 372.40 16.00 388.40
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Award Rate First & Total
Wages Second Rate

Arbitrated
Safety Net

Adjustments
$ $ $

EEG4 389.40 16.00 405.40
EEG5 404.80 16.00 420.80
EEG6 426.90 16.00 442.90

The above new rates include allowance for the
withdrawal of the multi-skilled over award
payment. The above new rates for EEG4,
EEG5 and EEG6 also include allowance for
the withdrawal of the award leading hand rates
1, 2 and 3 respectively.

(c) Building Employees—
(i) Building Employee Grade 1 (BEG1)

Not applicable at Kambalda Nickel Opera-
tions.

(ii) Building Employee Grade 2 (BEG2)
Not applicable at Kambalda Nickel Opera-
tions.

(iii) Building Employee Grade 3 (BEG3)
Indentured tradespersons who satisfy all regu-
latory requirements and who have achieved a
practical level of competency as approved by
some regulatory control.

(iv) Building Employee Grade 4 (BEG4)
Indentured tradespersons who continually
demonstrate superior knowledge and ability
and are capable of handling difficullt problems
without immediate supervisison, and have
obtained training in, and can practically apply
various skills as previously appropriate to other
specific trade areas.

(v) Building Employee Grade 5 (BEG5)
Indentured tradespersons who continually
demonstrate superior knowledge and ability,
and have achieved successful completion in
relevant post-trade studies or courses, which
enables them to apply multi-disciplinary skills
as required including them primary skills, and
can competently work largely unsupervised.

(vi) Building Employee Grade 6 (BEG6)
Indentured tradespersons who possess the
same qualities as a BEG5, and are also capa-
ble of supervising a large work group.
Generally fulfils the duties as assistant/acting
supervisor and is therefore by appointment
only.

Award Rate First & Total
Wages Second Rate

Arbitrated
Safety Net

Adjustments
$ $ $

BEG1 N/A
BEG2 N/A
BEG3 363.20 16.00 379.20
BEG4 376.70 16.00 392.70
BEG5 389.60 16.00 405.60
BEG6 413.80 16.00 429.80

The above new rates for BEG4, BEG5 and
BEG6 also include allowance for the with-
drawal of the award leading hand rates, 1, 2
and 3 respectively.

(2) Classification and Wage Rates—Windarra Nickel Project
(a) Engineering Employees—

(i) Engineering Employees Grade 1 (EEG1)
Newly appointed semi-skilled employees who
have not yet shown the necessary site knowl-
edge to be competent enough to move from

area to area within the operation without as-
sistance. An employee will not remain in this
classification for more than three months. This
is a new classification.

(ii) Engineering Employees Grade 2 (EEG2)
Semi-skilled employees who have been em-
ployed at the operation for more than three
months and are comparable to the former clas-
sification of pipe fitter.

(iii) Engineering Employees Grade 3 (EEG3)
Indentured tradespersons who satisfy all
regulatory requirements of Grade 2 employ-
ees and have who achieved practical levels
of competency as approved by the regula-
tory authority.

(iv) Engineering Employees Grade 4 (EEG4)
Indentured tradespersons who continually
demonstrate superior knowledge and ability
and are capable of handling difficult problems
without immediate supervision.

(v) Engineering Employees Grade 5 (EEG5)
Indentured tradespersons who continually
demonstrate superior knowledge and abil-
i ty, and have achieved successful
completion in relevant post-trade studies or
courses, which enables them to apply multi-
disciplinary skills as required and can work
largely unsupervised.

(vi) Engineering Employee Grade 6 (EEG6)
Indentured tradespersons who possess the
same qualities as Grade 5 employees and are
capable of organising and supervising a large
work group. Generally fulfils the duties as
Assistant/Acting Supervisor.

Award Rate First & Total
Wages Second Rate

Arbitrated
Safety Net

Adjustments
$ $ $

EEG1 302.00 16.00 318.00
EEG2 327.60 16.00 343.60
EEG3 363.20 16.00 379.20
EEG4 377.10 16.00 393.10
EEG5 384.20 16.00 400.20
EEG6 390.40 16.00 406.40

The above new rates include allowance for the
withdrawal of the award leading hand rates 1,
2 and 3 respectively.

(b) Electrical Employee—
(i) Electrical Employee Grade 1 (EEG1)

Newly appointed semi-skilled employees who
have not yet shown the necessary site knowl-
edge to be competent enough to move from
area to area within the operation without as-
sistance. An employee will not remain in this
classification for more than three months. This
is a new classification.

(ii) Electrical Employee Grade 2 (EEG2)
Semi-skilled employees who have been em-
ployed at the operation for more than three
months and are comparable to the former clas-
sification of battery fitter.

(iii) Electrical Employee Grade 3 (EEG3)
A linesperson with more than three years ex-
perience or an indentured electrical fitter or
installer.

(iv) Electrical Employee Grade 4 (EEG4)
A Grade 3 employee who continually demon-
strates superior knowledge and ability and is
capable of handling difficult problems with-
out immediate supervision or an indentured
instrument fitter.
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(v) Electrical Employee Grade 5 (EEG5)
An indentured electrical or instrument fitter/
installer who has completed relevant post-trade
courses conducive to cross-skilling of these
disciplines, or a Grade 4 employee who has
obtained through experience and practice a
high degree of competency in multi-discipli-
nary trade areas.

(vi) Electrical Employee Grade 6 (EEG6)
A Grade 5 employee who is capable of super-
vising a large work group and generally fulfils
the duties as assistant/acting foreman.

Award Rate First & Total
Wages Second Rate

Arbitrated
Safety Net

Adjustments
$ $ $

EEG1 302.00 16.00 318.00
EEG2 327.60 16.00 343.60
EEG3 363.20 16.00 379.20
EEG4 391.70 16.00 407.70
EEG5 404.80 16.00 420.80
EEG6 411.00 16.00 427.00

The above new rates include allowance for the
withdrawal of the award leading hand rates.

(c) Building Employees—
(i) Building Employee Grade 1 (BEG1)

Not applicable at Windarra Nickel Project.
(ii) Building Employee Grade 2 (BEG2)

Not applicable at Windarra Nickel Project.
(iii) Building Employee Grade 3 (BEG3)

Indentured tradespersons who satisfy all regu-
latory requirements and who have achieved a
practical level of competency as approved by
some regulatory control.

(iv) Building Employee Grade 4 (BEG4)
Indentured tradespersons who continually
demonstrate superior knowledge and ability
and are capable of handling difficult problems
without immediate supervision, and have ob-
tained training in, and can practically apply
various skills as previously appropriate to other
specific trade areas.

Award Rate First & Total
Wages Second Rate

Arbitrated
Safety Net

Adjustments
$ $ $

BEG3 363.20 16.00 379.20
BEG4 376.70 16.00 392.70

The above new rate for BEG4 also include
allowance for the withdrawal of the award
leading hand rates 1, 2 and 3 respectively.

(3) The rates of pay in this Award include the first and
second $8.00 per week Arbitrated Safety Net Adjustment
payable under the December 1994 State Wage Decision.
This first and second $8.00 per week Arbitrated Safety
Net Adjustment may be offset to the extent of any wage
increase payable since 1st November, 1991, pursuant to
enterprise agreements, enterprise flexibility agreements or
consent awards or award variations to give effect to
enterprise agreements insofar as that wage increase has
not previously been used to offset an Arbitrated Safety
Net Adjustment. Increases made under previous State Wage
Case Principles, or under the current Statement of
Principles, excepting those resulting from enterprise
agreements, are not to be used to offset Arbitrated Safety
Net Adjustments.

(4) Apprentices—
Apprentices shall be paid the following percentage of
tradespersons (EEG3) rate per week—

Four year term — %
First year 42
Second year 55
Third year 75
Fourth year 88
Three and a half year term—
First Six Months 42
Next year 55
Following year 75
Final year 88
Third year term— $
First year 55
Second year 75
Third year 88

Apprentices shall also receive the above percentage rates
of the District Allowance, Disability Allowance, Tool
Allowance and Industry Allowance available to
Tradespersons under this award.

(5) Tool Allowance—
(a) Bricklayers, Carpenters and Joiners, Plumbers or

Painters shall be paid the following tool allowance—
$

Bricklayers 1.20
Carpenters and Joiners 2.20
Plumbers 1.70
Painters 0.50

This allowance includes an amount of five cents for
the purpose of enabling employees to insure their
tools against loss or damage by theft or fire and shall
not be paid where the employer supplies employees
with all necessary tools.
An employee in receipt of a tool allowance shall pro-
vide himself all necessary tools kept in suitable
condition for the performance of the work.
An employee who fails to provide all such tools when
required shall be guilty of a breach of this award and
shall not be entitled to the tool allowance prescribed
above until he/she complies with this provision.

(b) Metal Trades Employees—
Notwithstanding the previous provisions of this
clause, a metal tradesperson, including an appren-
tice, to whom the employer does not supply all
necessary tools, shall be paid an allowance of $8.40
per week.
A “tradesperson”, for the purpose of this clause, shall
be deemed to be an employee who is paid an equal
rate of wage or higher than for the classification
“Boilermaker”.

(6) Leading Hands—
In addition to the appropriate wage prescribed in this clause,

a Leading Hand shall be paid—
 $

(a) If placed in charge of not
less than 3 and not more
than 10 other employees 14.40

(b) If placed in charge of more
than 10 and not more than
20 other employees 21.60

(c) If placed in charge of more
than 20 other employees 28.10

(7) Disabilities Allowance—
An employee employed outside of his/her shop on con-
struction work shall for the time so employed be paid
a disabilities allowance at the rate of $1.00 per week in
addition to the prescribed rate.

(8) Industry Allowance—
(a) Each employee shall be paid an allowance of $66.30

per week.
(b) The allowance recognises, and is in payment for, all

aspects of work in the industry, including the loca-
tion and nature of individual operations within it.
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(c) The allowance shall be paid in addition to the rate of
wage set out in this clause and shall be paid for all
purposes of the award.

(9) Casual Employees—
A casual employee shall be paid 20% in addition to the
ordinary rate prescribed herein.

(10) Minimum Wage
Notwithstanding the provisions of this award no employee
(including an apprentice), 21 years of age or over, shall
be paid less than $275.50 per week as the ordinary rate of
pay in respect of the ordinary hours of work prescribed
by this award, but that minimum rate of pay does not
apply where the ordinary rate of pay (including any part
thereof payable in addition to the award rate) is not less
than $275.50.
Where the said minimum rate of pay is applicable the
same rate shall be payable on holidays, during annual
leave, sick leave, long service leave and any other leave
prescribed by this award.
Notwithstanding the foregoing, where in this award an
additional rate is prescribed for any work as a percentage
fraction or multiple of the ordinary rate of pay it shall be
calculated upon the rate prescribed by this award for the
classification in which the employee is employed.

APPENDIX—RESOLUTION OF DISPUTES
REQUIREMENT

(1) This Appendix is inserted into the award/industrial
agreement as a result of legislation which came into effect on
16 January 1996.

(2) Subject to this appendix, and in addition to any current
arrangements the following procedures shall apply in
connection with questions, disputes or difficulties arising under
this award/industrial agreement.

(a) The persons directly involved, or representatives of
person/s directly involved, shall discuss the ques-
tion, dispute or difficulty as soon as is practicable.

(b) (i) If these discussions do not result in a settle-
ment, the question, dispute or difficulty shall
be referred to senior management for further
discussion.

(ii) Discussions at this level will take place as soon
as practicable.

(3) The terms of any agreed settlement should be jointly
recorded.

(4) Any settlement reached which is contrary to the terms of
this award/industrial agreement shall not have effect unless
and until that conflict is resolved to allow for it.

(5) Nothing in this appendix shall be read so as to exclude
an organisation party to or bound by the award/industrial
agreement from representing its members.

(6) Any question, dispute or difficulty not settled may be
referred to the Western Australian Industrial Relations
Commission.

(7) This appendix shall come into effect on and from 16
August 1996.

APPENDIX ONE—OLD DEFINITIONS AND
CLASSIFICATION GROUPS

The following classifications and definitions have been
replaced by those in Clause 44.—Rates of Pay and
Classifications of this award. These “old” classifications and
definitions shall remain as an Appendix to this award as a point
of reference for new and existing employees and shall be
deleted by agreement of the parties at an appropriate time.

Definitions—
Metal Trades—

“Electrical Fitter” means a tradesperson employed in
making, repairing, altering, assembling, testing, winding
or wiring electrical machines, instruments, meters or other
apparatus, other than wires leading thereto, but an em-
ployee whose duty consists of placing electrodes in “neon”
tubes sealed by the employee shall not be deemed for that
reason to be an electrical fitter.

“Electrical Installer” means an employee engaged in
the installation of electric lighting, electric meters, bells,

telephones or motors and apparatus used in connection
therewith and includes an employee engaged in running,
repairing or testing of conductors used for lighting, heat-
ing or power purposes, but does not include an employee
who is a linesperson or a meter fixer.

“Linesperson” means an employee engaged (with or
without labourers assisting) in erecting poles for electri-
cal wires, cables or other conductors, or erecting wires,
cables or other conductors on poles or over buildings, or
tying them to insulators, or joining or insulating them or
doing any work on electrical poles off the ground.

“Motor Attendant” means an employee engaged on stop-
ping or starting motors, replacing motor fuses, oiling or
cleaning motors, and who shall be engaged exclusively
on such work.

“Switchboard Attendant” means any employee attend-
ing to or in charge of any switchboard, or doing any work
necessary for the working of the same other than repairs
or additions.

“Motor Mechanic” means an employee employed in
fitting, turning, making, repairing, altering, assembling,
or testing the metal parts (including electric) of the en-
gines or chassis of motor cars or any other motor vehicle.

“Pipe Fitter” means any employee employed on pipe
work but does not include an employee solely engaged in
assembling, joining and fixing pipes. All work on live
steam pipes shall be a tradesperson’s work.

“Drill Doctor” shall mean an employee, other than a
tradesperson, engaged in assembling, renewing or putting
together the parts of a rock drill as received from the maker
and in servicing same when assembled, but does not in-
clude an employee engaged in any work in the nature of
altering or repairing such parts which is the work of a fitter.

“First-Class Machinist” means a tradesperson who is
engaged in setting up or in setting up and operating the
following machines: lathe, boring machine, milling ma-
chine, planing machine, shaping machine, slotting
machine, and grinding machine.

“Second-Class Machinist” means an employee who is
engaged in operating, or setting up and operating a key
setting machine or any machine enumerated in the defi-
nition of “first-class machinist”, and includes an employee
engaged as a pipe fitter on low pressure work but does
not include an employee who is engaged as a tradesperson.

“Third-Class Machinist” means an employee who op-
erates any machine set up by a tradesperson or any
machine the setting up of which does not require the
knowledge or skill of a second-class machinist, but does
not include a process employee.

“First-Class Welder” means an employee using electric
arc or petrol or coal gas blow pipe on any work other than
that of a second-class welder as defined.

“Second-Class Welder” means an employee who—
(1) Uses any of the foregoing types of welding

apparatus in filling castings; or
(2) Welds with the aid of jigs; or
(3) Operates automatic welding machines for the

setting up of which the employee is not re-
sponsible; or

(4) Operates a profile cutting or a straight line
cutting machine.

“Tradesperson” means an employee who in the course
of employment works from drawings or prints, or makes
precision measurements or applies general trade experi-
ence, but does not include an apprentice.

“Instrument Maker and/or Repairer” means an employee
who is required to design, test, repair and build measur-
ing and/or recording appliances (including electrical
appliances) and/or instruments and carry out experiments
on same in workshops/laboratory.

“Electrician—Special Class” means, subject to
subclause (3) hereunder, an electrical fitter or electrical
installer who—
(1) (a) Has satisfactorily completed a prescribed post

trade course in industrial electronics; or
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(b) Has, whether through practical experience or
otherwise, achieved a standard of knowledge
comparable to that which would be achieved
under paragraph (a) hereof; and

(2) (a) Is engaged on work on or in connection with
complicated or intricate circuitry, which work
requires for its performance the stand-
ard of knowledge referred to in subclause (1)
hereof; and

(b) Is able, where necessary and practicable, to
perform such work without supervision and
to examine, diagnose and modify systems
comprising inter-connected circuits,
but does not include such an employee unless
the work on which he/she is engaged requires
for its performance knowledge in excess of
that gained by the satisfactory completion of
the appropriate Technical College trade course.

(3) For the purpose of this award an employee shall be
deemed to be an Electrician—Special Class only for
time during which he/she meets the foregoing con-
ditions, unless—

(a) That time exceeds sixteen hours per week; or
(b) In the opinion of the employer or, in the event

of disagreement, in the opinion of a Board of
Reference, that time is likely during the course
of employment to exceed sixteen hours per
week on average
in which case the employee shall be classified
as Electrician—Special Class for as long as
the employment continues on either of those
bases.

(4) In the event of disagreement about the implementa-
tion of this Electrician—Special Class provision, a
Board of Reference shall determine the matter.

(5) For the purpose of this definition the following
courses are deemed to be prescribed post trade
courses in industrial electronics—

(a) The Post Trade Industrial Electronics Course
of the N.S.W. Department of Technical Edu-
cation.

(b) The Industrial Electronics Course (Grades 1
and 2) as approved by the Education Depart-
ment of Victoria.

(c) The Industrial Electronics Course of the South
Australian School of Electrical Technology.

(d) The Industrial Electronics (Course “C”) of the
Department of Education, Queensland.

(e) The Industrial Electronics Course of the Tech-
nical Education Department of Tasmania.

(f) The Certificate in Industrial Electronics of the
Technical Education Division, Education De-
partment of Western Australia.

Building Trades—
“Bricklayer” means an employee engaged in bricklay-

ing, brickcutting, firework (including kiln work), furnaces
or furnace work of any description, setting cement bricks,
cement blocks and cement pressed work, setting coke slabs
or coke bricks or plaster partition blocks, or any other
work which comes or which may be adjudged to come
within the scope of brick work generally.

“Carpenter and Joiner” means an employee other than
an assembler of flush panel doors engaged upon work
ordinarily performed by a carpenter and joiner in any
workshop establishment, yard or depot, or on site (in-
cluding dams, bridges, jetties, and/or wharves). Without
limiting the generality of the foregoing such work may
include—
(1) The erection and/or fixing work in metal;
(2) (a) The marking out, lining, plumbing and level-

ling of prefabricated form work and supports
thereto;

(b) The erection and dismantling of such form
work, but without preventing builders’ labour-
ers from being employed on such work;

(c) The fixing of asbestos products, dry fixing of
fibre plaster materials and the fixing of build-
ing panels, wall board and plastic material;

(d) The erection of curtain walling;
(e) The setting out and laying of wood blocks or

parquetry or wooden mosaic flooring; and
(f) The erection of prefabricated buildings or sec-

tion of buildings constructed in wood prepared
in factories, yards or on site.

“Painter” means—
(1) An employee who applies paint or any other prepa-

ration used for preservative of decorative purposes—
(a) To any building or structure of any kind or to

any fabricated unit forming or intended to form
part of any building or structure; or

(b) To any machinery or plant;
(2) And includes any employee engaged in the hanging

of wallpapers or substitutes therefore or in
glazing,graining, gilding, decorating, applying plas-
tic relief, putty glazing or marbling;

(3) And also includes any employee who strips off old
wallpapers or who removes old paint or varnish or
who is engaged in the preparation of any work for
painting or of any materials required for the trade;

(4) And also includes any employee engaged in
signwriting;

(5) But does not include an employee doing rough painting
(or rough preparation therefore) of any building or struc-
ture other than a cottage, office, changeroom, workshop
or storeroom when it is intended that such a building or
structure shall be only roughly painted with not more than
one coat of paint; or doing rough painting of any plant; or
doing rough painting (with not more than one coat) of any
machinery or other iron work.

“Plumber” means an employee employed or usually
employed in executing or plumbing, gas fitting, pipe fit-
ting, or domestic engineering work, or who executes any
work in or in connection with—
(1) Sheet lead, galvanised iron or other classes of sheet

metal generally used by plumbers;
(2) The fixing of lead, wrought, cast or sheet iron, cop-

per, brass or other classes of pipe work, including
earthenware pipes, ventilating or air conditioning
appliances;

(3) Water (hot or cold), steam (other than for power pur-
poses), gas, air oil (for heating or cooking purposes),
vacuum systems and sewerage installations;

(4) House, ship, sanitary, chemical and/or general plumbing;
(5) Fire service work;
(6) Fitting and fixing asbestos corrugated sheets, gutter-

ing, down pipes, ridging, rain heads, ventilators,
sky-lights, fascia and barge boards;

(7) Irrigation installations.
Classification Groups—

People previously engaged in these classifications are as
follows—

Engineering employees Grade 1
 Machinist—Third Class
Engineering employees Grade 2
 Switchboard Attendant
 Pipe Fitter
 Machinist—2nd Class
 Drill Doctor
 Welder 2nd Class
 Engineering employees Grade 3
 Angle Iron Smith
 Blacksmith
 Boilermaker
 Boilermaker—Welder
 Coppersmith
 Motor Mechanic
 Sheet Metal Employee
 Welder—First Class
 Fitter and/or Turner
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 Machinist—First Class
 Electrical Employee Grade 2
 Motor & Battery Attendant
 Motor Attendant
 Linesman Grade 2
 Electrical Employee Grade 3
 Linesman Grade 1
 Fitter Refrigeration
 Electrical Fitter
 Electrical Installer
 Electrical Employee Grade 4
 Electrician—Special Class
 Instrument Maker and/or Repairer

FIRST SCHEDULE—DISTRICT ALLOWANCES
Payment shall be paid in accordance with the provision of

this schedule so far as applicable.
(1) In addition to the wages prescribed in Clause 5.—Rates of

Wages of this award, the following allowances shall be paid for
five days per week to workers employed in the districts which
are hereinafter respectively described, with the exception of
districts contained therein which are situated within a radius of
ten miles of Kalgoorlie, Coolgardie and Southern Cross, viz—

(a) First District—
Lying south of Kalgoorlie and comprised within lines
starting from Kalgoorlie, then W.S.W. to Woolgangie,
thence S.E. to Dundas, thence N.E. to a point ten miles
east of Karonie on the Trans-Australia line, and thence
back to Kalgoorlie; at the rate of 52 cents per week
extra for those mines within ten miles of the railway
and 80 cents per week for those outside.

(b) Second District—
Starting from Kalgoorlie W.S.W. to Woolgangie,
thence N.N.W. to the intersection of the 120E. me-
ridian with the 30S parallel of latitude, thence N.E.
by E. to Kookynie, thence back to the point ten miles
east of Kookynie on the Trans-Australia line, and
thence back to Kalgoorlie; at the rate of 70 cents per
week extra for those mines within ten miles of the
railways and 90 cents per weekfor those outside.

(c) Third District—
Starting from and including Kookynie, then N. by
W. to Kurrajong, thence N.E. to Stone’s Soak, thence
S.E. to and including Burtville, thence S.W. through
Pindinnie to Kookynie; at the rate of 70 cents per
week extra for those mines within ten miles of the
railways and 90 cents per week for those outside.

(d) Fourth District—
Surrounding Southern Cross within a radius of thirty
miles; for those mines outside a radius of ten miles
from Southern Cross, including Westonia and Bull-
finch, at the rate of 25 cents per week.

(e) Fifth District—
Comprising all mines not specifically defined in the
foregoing boundaries but within the area comprised
within the 24th and 26th parallels of latitude; at the
rate of $1.20 per week.

(2) Notwithstanding anything herein contained, the following
allowances shall be paid in the districts or mines mentioned
hereunder—

Per Week  $
Ora Banda and Waverley Districts 0.70
Yalgoo District. 0.70
Meekatharra, Mt. Magnet and Cue Districts 0.85
Wiluna District 1.00
Youanmi District 1.00
Cox’s Find Goldmine 0.90
Corduroy Goldmine and mines within
ten miles’ radius therefrom 1.20
Lallah Rooke Goldmine, Halley’s Comet
Goldmine, Prophecy Goldmine and mines
within ten miles’ radius therefrom 1.50
Mayfield District 0.70
Evanston District 1.00

With regard to the Meekatharra, Mt. Magnet, Cue, Yalgoo
and Wiluna Districts, an additional allowance at the rate of 15
cents per week shall be paid to workers employed at mines
situated five miles from a Government railway.

With regard to the Big Bell Goldmine, the Triton Goldmine
and Cox’s Find Goldmine, the sum of 15 cents per week may
be deducted from the district allowance which would otherwise
be paid.

(3) In the case of any mine or district within the area to
which this award applies which is not dealt with under the
provisions of this schedule, the Union may apply to the Western
Australian Industrial Commission at any time for the purpose
of having an allowance prescribed, upon serving upon the
employer concerned fourteen days’ notice thereof prior to the
date of such application the service of such notice shall be
made pursuant to the provisions relating thereto prescribed by
the regulations under the Industrial Arbitration Act, 1979.

SECOND SCHEDULE—PARTIES TO THE AWARD
Unions Party to the Award
Communications, Electrical, Electronic, Energy, Informa-
tion, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, Western
Australian Branch
Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Austral-
ian Branch
Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia—Western Australian
Branch
Western Australian Builders’ Labourers, Painters and Plas-
terers Union of Workers
Plumbers and Gasfitters Employees Union of Australia,
West Australian Branch, Industrial Unioin of Workers.
Employer Party to the Award
Western Mining Corporation Limited

APPENDIX—S.49B—INSPECTION OF RECORDS
REQUIREMENTS

(1) This appendix is inserted into this award/industrial
agreement/order as a result of legislation which came into effect
on 16 January 1996.

(2) Each employer bound by this award / industrial agreement
/ order shall maintain a time and wages record for each
employee.

(3) The entries in the time and wages records for each
employee shall include the employee’s name and details of
the employee’s job classification or description, and any other
detail required by this award/ industrial agreement/order.

(4) The employer must ensure that each entry in the time
and wages record is retained for not less than seven (7) years
after it is made.

(5) A representative of an organisation of employees shall
have the power to inspect the time and wages records of an
employee or former employee.

(6) The power of inspection may not be exercised for the
purpose of inspecting the time and wages records of an
employee or former employee who—

(a) is not a member of the organisation; and
(b) has notified the employer in writing that the employee

or former employee does not consent to a representa-
tive of an organisation of employees having access
to those records.

(7) The power of inspection may only be exercised by a
representative of an organisation of employees authorised in
accordance with the rules of the organisation to exercise the
power.

(8) The representative is empowered to inspect any
notification that an employee or former employee does not
consent to a representative having access to time and wages
records.

(9) A person who has given a notification referred to in
paragraph (b) of subclause (6) hereof may, by notice in writing
to the employer, withdraw the notification and, upon that
withdrawal, the notification ceases to be of effect.
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(10) Before exercising a power of inspection the
representative shall give reasonable notice of not less than 24
hours to an employer.

 (11) An employer shall endeavour to—
(a) maintain the time and wages records of employees

in such a manner that access by a representative of
an organisation to the records of employees does not
give access to records of employees who are not
members of the organisation and have notified the
employer that they do not consent to a representa-
tive of an organisation of employees having access
to the records;

(b) ensure that a representative of an organisation does
not obtain access to the records of employees who
are not members of the organisation and have noti-
fied the employer that they do not consent to a
representative of an organisation of employees hav-
ing access to the records; and

(c) ascertain whether an employee or prospective employee
does not consent to a representative of an organisation of
employees having access to the time and wages records
of the employee or prospective employee.

(12) A person shall not by threats or intimidation persuade
or attempt to persuade an employee or prospective employee
to give, or refuse to give, written notification that the employee
or prospective employee does not consent to a representative
of an organisation of employees having access to the time and
wages records of that employee or prospective employee.

(13) An employer must ensure that any notification from an
employee or former employee in accordance with this appendix
shall be retained for not less than seven (7) years.

(14) There shall be a liberty to apply to amend this appendix
at any time.

(15) This appendix shall come into effect on and from 16
July 1996.

(16) Any employer or organisation bound by or party to this
award/order/industrial agreement may apply to the Western
Australian Industrial Relations Commission at any time in
relation to this clause.

PARLIAMENTARY EMPLOYEES AWARD 1989
A 15 of 1987, A 4 of 1988 and A 7 of 1989.

PURSUANT to section 93(6) of the Industrial Relations Act
1979 the following award has been consolidated and is pub-
lished hereunder for general information.

Dated at Perth this 7th day of May, 1997
(Sgd.) J. CARRIGG,

Registrar.

Parliamentary Employees Award 1989
No. A 15 of 1987, A 4 of 1988 and A 7 of 1989.

1.—TITLE
This Award shall be known as the Parliamentary Employees

Award 1989.

1A.—STATEMENT OF PRINCIPLES—AUGUST 1996
It is a condition of this award/industrial agreement that any

variation to its terms on or from the 7th day of August, 1996
including the $8.00 per week Arbitrated Safety Net Adjust-
ments, shall not be made except in compliance with the
Statement of Principles set down by the Commission in the
Reasons for Decision in matters No. 1164 of 1995 and No.
915 of 1996.

2.—ARRANGEMENT
1. Title

1A Statement of Principles—August 1996
2. Arrangement

3. Scope
4. Term
5. Definitions
6. Hours of Duty
7. Overtime
8. Meal Breaks
9. Meal Allowance

10. Shift Work Allowance
11. Public Holidays
12. Annual Leave
13. Long Service Leave
14. Compassionate Leave
15. Leave of Absence
16. Trade Union Training Leave
17. Leave to Attend Union Business
18. Special Provisions
19. Allowances
20. Records and Information
21. Deduction of Subscription
22. Right of Entry
23. Payment of Salaries and Wages
24. Parliamentary Officers—Salaries

24A. Arbitrated Safety Net Adjustment
25. Parliamentary Support Services Employee Wages
26. First Aid
27. Breakages
28. Uniforms and Clothing
29. Preservation and Non-Reduction
30. Sick Leave
31. Maternity Leave
32. No Extra Claims
33. Part-Time Employment
34. Casual Employment
35. Apprentices
36. Higher Duties Allowance—Parliamentary Support

Service Employees
37. Establishment of Consultative Mechanisms
38. Award Modernisation
39. Introduction of Change
40. Redundancy
41. Named Parties

3.—SCOPE
This Award shall apply to all employees eligible for mem-

bership of the Association and the Union employed in the
Parliament of the State of Western Australia, except those
employees whose salaries or salary ranges are determined or
recommended pursuant to the Salaries and Allowances Act,
1975 and who do not occupy offices for which the remunera-
tion is determined by an Act of Parliament to be fixed rate, or
is determined or to be determined by the Governor pursuant to
the provisions of any Act of Parliament.

4.—TERM
The term of this Award shall be for a period of one year

from the date hereof.

5.—DEFINITIONS
In this Award, unless the contrary intention appears—

“Employer” means—
(a) The Governor in Council acting on the recommenda-

tion of the President or the Speaker, as the case may
be, in relation to the Clerks and Deputy Clerks of the
Legislative Council and the Legislative Assembly;

(b) The President of the Legislative Council acting on
the recommendation of the Clerk in relation to em-
ployees of the Council;

(c) The Speaker of the Legislative Assembly acting on
the recommendation of the Clerk in relation to em-
ployees of the Assembly;

(d) The President and Speaker in relation to—
(i) the Chief Hansard Reporter;

(ii) the Parliamentary Librarian;
(iii) the Executive Officer (Joint House),

(e) The President and Speaker acting on the recommen-
dation of the appropriate head of department in
relation to employees of departments other than the
Legislative Council or Legislative Assembly.
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“House” means either the Legislative Council or the Legisla-
tive Assembly of the Parliament of Western Australia.

“Employee” means Parliamentary Officer and/or Parlia-
mentary Support Service Employee.

“Parliamentary Support Services Employee” (PSSE)
means all those employees employed in the occupa-
tional areas of gardening, catering, stewarding and
bar attending.

“Officer” means all employees other than Parliamentary
Support Service Employees.

“Association” means the Civil Service Association (Inc.)
of Western Australia.

“Sessional Work” means work performed by an employee
where that employee is required throughout a ses-
sion to remain on duty for the duration of each day’s
sitting of a House or until rostered off.

“Union” means The Federated Miscellaneous Workers’
Union of Australia, Hospital, Service & Miscellane-
ous W.A. Branch and the Federated Liquor and Allied
Industries Employees’ Union of Australia, Western
Australian Branch, Union of Workers.

“Casual Officer” means an officer engaged by the hour
or any officer employed as a casual on an hourly rate
of pay by agreement between the Association and
the Employer.

“Part-Time employment” means regular and continuing
employment for a minimum of fifteen hours per week
and a maximum of thirty hours per week.

6.—HOURS OF DUTY

PART A—PARLIAMENTARY OFFICERS
(1) Subject to subclause (3) of this part, the ordinary hours

of attendance of Parliamentary Officers not required to per-
form sessional work shall be in accordance with the provisions
of Administrative Instruction 701 of the Public Service Com-
mission of Western Australia.

(2) (a) For Parliamentary Officers required to perform ses-
sional work, (when the House is not sitting) the ordinary hours
of attendance shall not exceed 65 hours per fortnight or six
and a half hours per day. Such hours shall be worked on Mon-
day to Friday between the hours of 8.00 a.m. and 6.00 p.m.

(b) For Parliamentary Officers required to perform sessional
work, (when the House is sitting), in addition to the ordinary
hours mentioned in subclause (2)(a) above, shall be required
to work between 4.30 p.m. and 7.30 p.m. in accordance with
subclause (2) of Clause 7.—Overtime of this Award. Time
worked past 7.30 p.m. shall be paid as overtime as defined in
Clause 7 of this Award.

(3) Ordinary hours may be worked outside the hours speci-
fied in subclause (1) of this part hereof where it is permitted,
pursuant to an agreement between the employer, the Associa-
tion and the Union.

PART B—PARLIAMENTARY SUPPORT SERVICES EM-
PLOYEES

(1) The ordinary hours of attendance of Parliamentary Sup-
port Service Employees not required to work sessional work
shall not exceed 76 hours per fortnight nor 7 hours 40 minutes
per day. Such hours shall be worked on Monday to Friday
between the hours of 7.00 a.m. and 6.00 p.m.

(2) Parliamentary Support Service Employees required to
perform sessional work shall be rostered pursuant to an agree-
ment between the employer, the Association and the Union
for no less than six hours and no more than ten hours per day.
Any hours worked in excess of those rostered hours shall be
paid overtime as defined in Clause 7 of this Award.

7.—OVERTIME
(1) Overtime means all time worked in excess of the ordi-

nary hours, and/or rostered hours.
(2) For Parliamentary Officers required to work under Part

A(2) of Clause 6 of this Award no overtime shall be paid be-
tween 4.30pm and 7.30pm while the House is sitting.

(3) Where an employee is required to be on duty during the
evening meal break, payment shall be made at the rate of time
and a half.

(4) All time worked on Saturday or Sunday will be paid at
the appropriate rate for a minimum of three hours.

(5) Payment for overtime for Parliamentary Officers shall
be calculated on an hourly basis in accordance with the fol-
lowing formula—

Weekdays
For the first three hours on any one week day—

Fortnightly Salary 3
———————— X —

75 2
After the first three hours on any one week day—

Fortnightly Salary 2
———————— X —

75 1
Saturdays
First three hours on any Saturday—

Fortnightly Salary 3
———————— X —

75 2
After the first three hours or after 12.00 noon, whichever
is the earlier, on any Saturday—

Fortnightly Salary 2
———————— X —

75 1
Sundays

Fortnightly Salary 2
———————— X —

75 1
Public Service Holidays
During prescribed hours of duty—

Fortnightly Salary 3
———————— X —

75 2
in addition to the normal day’s pay.
During hours outside of prescribed hours of duty—

Fortnightly Salary 5
———————— X —

75 2
(6) Payment for overtime for PSSE’s shall be calculated on

an hourly basis in accordance with the following formula.
Weekdays
For the first two hours on any one week day—

Fortnightly Wages 3
———————– X —

76 2
After the first two hours on any one week day—

Fortnightly Wages 2
———————– X —

76 1
Saturdays
First two hours on any Saturday—

Fortnightly Wages 3
———————– X —

76 2
After the first two hours or after 12.00 noon, whichever
is the earlier, on any Saturday—

Fortnightly Wages 2
———————– X —

76 1
Sundays

Fortnightly Wages 2
———————– X —

76 1
Public Service Holidays

Fortnightly Wages 5
———————– X —

76 2
(7) All other provisions relating to overtime shall be as per

the Public Service General Conditions of Service and Allow-
ances Award No. PSA A 4 of 1989, as referred to in clause
19.—Allowances of this award.
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8.—MEAL BREAKS
(1) An employee shall not work for more than five hours

without a break for a meal. Such meal break shall not be less
than 30 minutes nor more than one hour, to be taken as mutu-
ally arranged between the employer and the employee.

(2) The customary 15 minutes morning, afternoon and after
9.00 p.m. tea breaks shall continue to be observed.

(3) Employees performing sessional work shall have a meal
break of 60 minutes to be taken between 5.30 p.m. and 7.30
p.m., with the exception of catering staff which shall be by
mutual agreement between the Association, the Union and
employer.

9.—MEAL ALLOWANCE
(1) An employee who is required to work overtime under

Clause 7 of this Award and where such overtime extends be-
yond 5.00 p.m., a meal allowance shall be paid in accordance
with the provisions of the Public Service Overtime Award No.
10 of 1978 Clause 8 as amended. Provided that where such
overtime extends beyond 6.00 a.m. the following day, an al-
lowance of $9.25 or the amount charged by the House,
whichever is the higher, for such a three course meal shall be
paid.

(2) Provided however that where a meal of a reasonable
standard is provided by the House at no cost to the employee
the allowance provided for in subclause (1) of this clause shall
not apply.

(3) All other provisions relating to this allowance shall be as
per the Public Service Overtime Award as referred to in Clause
19.—Allowances.

10.—SHIFT WORK ALLOWANCE
All provisions relating to this allowance shall be as per the

Public Service General Conditions of Services and Allowances
Award No. PSA A 4 of 1989 as referred to in Clause 19.—
Allowances.

11.—PUBLIC HOLIDAYS
(1) The following days shall be allowed as holidays with

pay—
(a) New Year’s Day, Good Friday, Easter Monday,

Christmas Day, the 26th day of December, the 25th
day of April (Anzac Day).

(b) The Anniversary of the Birthday of the Sovereign,
Foundation Day (1st day of June), Labour Day (6th
day of March).

(c) All days which the Governor may appoint and are
notified as Public Service Holidays.

(2) Whenever any of the days mentioned in subclause (b)
fall on a day other than a Monday, the next following Monday
shall be the holiday instead of such day.

(3) When any of the days observed as a holiday in this clause
fall during a period of annual leave the holiday or holidays
shall be observed on the next succeeding day or days as the
case may be after completion of that annual leave.

(4) This clause shall not apply to casual employees.

12.—ANNUAL LEAVE
(1) Officers performing sessional work shall be allowed five

weeks leave in each 12 months service. Of this leave, four
weeks shall be counted as ordinary recreational leave and the
remaining week as special leave.

(2) All other provisions relating to annual leave for Parlia-
mentary Officers, shall be as per Clause 15.—Leave of
Absence.

(3) Parliamentary Support Service Employees shall be
granted annual leave as follows—

(a) Except as hereinafter provided a period of four con-
secutive weeks’ leave shall be allowed to a PSSE,
by his employer after each period of 12 months’ con-
tinuous service with such employer.

(b) A PSSE shall be paid for any period of annual leave
prescribed by this clause at the ordinary rate of wage
the PSSE has received for the greatest proportion of
the calendar month prior to taking the leave and in
the case of rostered PSSE’s, that rate of wage shall
include the weekend penalties the PSSE would have
received had the PSSE not proceeded on annual leave.

Where it is not possible to calculate the weekend
penalties the PSSE would have received, the PSSE
shall be paid at the rate of the average of such pay-
ments made each week over the four weeks prior to
taking the leave.

(c) A PSSE may, with the approval of the employer, be
allowed to take the annual leave prescribed by this
clause before the completion of 12 months’ continu-
ous service as prescribed by subclause (3)(a) of this
clause.
Provided that when a PSSE has proceeded on leave
prior to the completion of the 12 months’ continuous
service the loading prescribed in subclause (3)(i) of
this clause shall be paid on a pro rata basis.

(d) Subject to as hereinafter provided—
(i) If after one month’s continuous service in any

qualifying 12 monthly period a PSSE lawfully
terminates his service, or his employment is
terminated by the employer through no fault
of the PSSE, the PSSE shall be paid 2.92 hours
or in the case of PSSE’s provided for in
subclause (3)(g) of this clause, 3.65 hours in
respect of each completed week of continu-
ous service in that qualifying period.

(ii) If the services of an PSSE terminates and the
PSSE has taken a period of leave in accord-
ance with subclause (3)(c) of this clause, and
if the period of leave so taken exceeds that
which would become due pursuant to
subclause (3)(d) paragraph (i) of this clause,
the PSSE shall be liable to repay an amount
representing the difference between the amount
received by the PSSE for the period of leave
taken in accordance with subclause (3)(c) of
this clause and the amount which would have
accrued in accordance with subclause (3)(d)
paragraph (i) of this clause. The employer may
deduct this amount from monies due to the
PSSE by reason of the other provisions of this
Award at the time of termination.

(iii) In addition to any payment to which PSSE’s
may be entitled under subclause (3)(d) of this
clause, a PSSE whose employment terminates
after completion of a 12 month qualifying pe-
riod and who has not been allowed the leave
prescribed under this Award in respect of that
qualifying period, shall be given payment as
prescribed in subclause (3)(b) and (3)(i) of this
clause, in lieu of that leave unless they have
been justifiably dismissed for misconduct and
the misconduct for which they have been dis-
missed occurred prior to the completion of that
qualifying period.

(e) When work is closed down for the purpose of allow-
ing annual leave to be taken, PSSE’s with less than a
full year’s service shall only be entitled to payment
during such period for the number of days leave due
to them.
Provided that nothing herein contained shall deprive
the employer of his right to retain such PSSE’s dur-
ing the close down period as may be required.

(f) The annual leave prescribed in subclause (3)(a) of
this clause may, with the consent of the PSSE and
the employer, be taken in any portion, provided that
one portion shall be at least one week.

(g) Shift PSSE’s shall be allowed one week’s leave in
addition to that prescribed in subclause (3)(a) of this
clause with respect to each period of 12 months con-
tinuous service.

(h) When computing the annual leave due under this
clause, no deduction shall be made from such leave
in respect of the period a PSSE is on annual leave,
long service leave, observing a public holiday pre-
scribed by this Award, absent through sickness with
or without pay except for that portion of an absence
that exceeds six months in any year.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 131577 W.A.I.G.

(i) Annual Leave Loading—
(i) A PSSE shall be paid a loading of 17.5 per-

cent calculated on the rate as prescribed in
subclause (3)(b) of this clause.

(ii) The loading prescribed in this subclause shall
not apply to proportionate leave on termina-
tion.

(iii) The loading prescribed in this subclause shall
be payable on retirement, provided the PSSE
is over 55 years of age.

(j) The provisions of this clause shall not apply to casual
employees.

13.—LONG SERVICE LEAVE
Parliamentary Support Service Employees shall be entitled

to long service leave pursuant to the Long Service Leave Gov-
ernment Wages Employees General Order.

14.—COMPASSIONATE LEAVE
(1) A PSSE shall, on the death within Australia of a spouse,

de-facto spouse, father, father-in-law, mother, mother-in-law,
brother, sister, child or stepchild, be entitled, on notice, to leave
up to and including the day of the funeral of such relation and
such leave shall be without deduction of pay for a period not
exceeding the number of hours worked by the PSSE in two
ordinary working days. Proof of such death shall be furnished
by the PSSE to the satisfaction of the employer.

(2) Provided that payment in respect of compassionate leave
is to be made only where the PSSE otherwise would have
been on duty and shall not be granted in any case where the
PSSE concerned would have been off duty in accordance with
his/her roster or on long service leave, annual leave, sick leave,
workers’ compensation, leave without pay or on a public holi-
day.

15.—LEAVE OF ABSENCE
(1) Subject to the provisions of this Award full-time Parlia-

mentary Officers shall be entitled mutatis mutandis to the same
conditions relating to—

(a) annual recreational leave;
(b) long service leave;
(c) sick leave;
(d) leave without pay;
(d) study leave;
(e) study leave;
(f) military leave;
(g) maternity leave;
(h) witness and jury service;
(i) short leave;

as permanent officers employed under the provisions of the
Public Service Act, 1978 provided that Parliamentary Support
Service Employees shall also be entitled to (d), (e), (f) and (h)
above.

(2) A part-time Parliamentary Officer shall receive payment
for annual leave, sick leave and long service leave on a pro
rata basis as permanent officers employed under the provi-
sions of the Public Service Act, 1978.

16.—TRADE UNION TRAINING LEAVE
(1) Subject to the provisions of this clause—

(a) The employer shall grant paid leave of absence to
employees who are nominated by the Association or
the Union to attend short courses conducted by the
Australian Trade Union Training Authority.

(b) Paid leave of absence shall also be granted to attend
similar courses or seminars as from time to time ap-
proved by agreement between the parties.

(2) An employee shall be granted up to a maximum of five
(5) days paid leave per calendar year for trade union training
or similar courses or seminars as approved. However, leave of
absence in excess of five (5) days and up to ten (10) days may
be granted in any one calendar year provided that the total
leave being granted in that year and in the subsequent year
does not exceed ten (10) days.

(3) (a) Leave of absence will be granted at the ordinary rate of pay
and shall not include shift allowances, penalty rates or overtime.

(b) Where a public holiday, public service holiday or rostered
day off falls during the duration of a course, a day off in lieu of
that day will not be granted.

(c) Subject to paragraph (a) of this subclause, shift workers
attending a course shall be deemed to have worked the shifts
they would have worked had leave not been taken to attend
the course.

(4) The granting of leave pursuant to the provisions of
subclause (1) of this clause is subject to the operation of the
organisation not being duly affected and to the convenience of
the employer.

(5) (a) Any application by an employee shall be submitted
to the employer for approval at least four (4) weeks before the
commencement of the course provided that the employer may
agree to a lesser period of notice.

(b) All applications for leave shall be accompanied by a state-
ment from the Association or the Union indicating that the
employee has been nominated for the course. The application
shall provide details as to the subject, commencement date,
length of course, venue and the authority which is conducting
the course.

(6) A qualifying period of twelve (12) months equivalent
shall be served before an employee is eligible to attend courses
or seminars of more than a half day duration. The employer
may, where special circumstances exist, approve an applica-
tion to attend a course or seminar where an employee has less
than twelve (12) months service.

(7) (a) The employer shall not be liable for any expenses
associated with an employee’s attendance at trade union train-
ing courses.

(b) Leave of absence granted under this clause shall include
any necessary travelling time in normal working hours imme-
diately before or after the course.

17.—LEAVE TO ATTEND UNION BUSINESS
(1) The employer shall grant paid leave at the ordinary rate

of pay during normal working hours to an employee—
(a) who is required to give evidence before any Indus-

trial Tribunal;
(b) who as an Association or Union nominated repre-

sentative is required to attend negotiations and/or
conferences between the Association, the Union and
employer;

(c) when prior agreement between the Association, the
Union and employer has been reached for the em-
ployee to attend official Association or Union
meetings preliminary to negotiations or industrial
hearings; and

(d) who as an Association or Union nominated repre-
sentative is required to attend joint Association/
Union/management consultative committees or
working parties.

(2) The granting of leave is subject to departmental conven-
ience and shall only be approved;

(a) where reasonable notice is given for the application
for leave;

(b) for the minimum period necessary to enable the As-
sociation or Union business to be conducted or
evidence to be given; and

(c) for those employees whose attendance is essential.
(3) The employer shall not be liable for any expenses asso-

ciated with an employee attending to Association or Union
business.

(4) Leave of absence granted under this clause shall include
any necessary travelling time in normal working hours.

(5) An employee shall not be entitled to paid leave to attend Asso-
ciation or Union business other than as prescribed by this clause.

(6) The provisions of this clause shall not apply to—
(a) Special arrangements made between the parties

which provide for unpaid leave for employees to
conduct Association or Union business.

(b) When an employee is absent from work without the
approval of the employer; and

(c) Casual employees or officers.
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18.—SPECIAL PROVISIONS
(1) Employees required to work after 11.00pm shall be enti-

tled to have transport provided or be paid an allowance for use
of their private motor vehicle from work to their residence.

(2) Recreational facilities, change and rest rooms and any
other facility not otherwise reserved from time to time for use
of Members of Parliament or designated senior staff shall be
available to all employees during working hours.

19.—ALLOWANCES
(1) Subject to the provisions of this award, the Public Serv-

ice General Conditions of Services and Allowances Award No.
PSA A4 of 1989, and any amendments thereto or replacements
thereof, shall be deemed to have been made between the par-
ties to this award and shall apply to Parliamentary Officers
mutatis mutandis.

(2) Subject to the provisions of this award, the following
provisions of the Public Service General Conditions of Serv-
ices and Allowances Award No. PSA A4 of 1989, and any
amendments thereto or replacements thereof, shall be deemed
to have been made between the parties to this award and shall
apply to Parliamentary Support Service Employees—

Clause 18.—Motor Vehicle Allowance
Clause 19.—Overtime Allowance
Clause 21.—Shift Work Allowance

20.—RECORDS AND INFORMATION
(1) The employer shall keep or cause to be kept a time and

salaries record showing—
(a) the name of each employee;
(b) the nature of the work performed;
(c) the hours worked each day;
(d) the salary, allowances and overtime paid to each

employee.
Any system of automatic recording by means of machines

shall be deemed to comply with this provision to the extent of
the information recorded.

(2) (a) The time and salary record shall on demand be pro-
duced for inspection by the General Secretary or duly accredited
official of the Association or the Union during the employer’s
usual office hours and when necessary the duly accredited of-
ficial of the Association or the Union may take a copy of the
record.

(b) The Association or the Union shall—
(i) give prior notification to the employer on when it

proposes to inspect the record;
(ii) not conduct interviews whilst a House is sitting;

(iii) treat with confidentiality any information obtained
from time and salary records.

(c) The employer’s office shall be deemed to be a conven-
ient place for the purposes of inspecting records and if for any
reason the time and salary record is not available when the
duly accredited official of the Association or the Union calls
to inspect it, the record will be made available for inspection
at a mutually convenient time at the employer’s office.

(3) If the employer maintains a personal or other file on an
employee, the employee shall be entitled to examine all mate-
rial maintained on that file.

(4) The employer shall ensure that sufficient copies of this
Award are available for every employee covered by this Award.

21.—DEDUCTION OF SUBSCRIPTIONS
(1) The employer shall deduct normal Association or Union

membership subscriptions as equal amounts each pay period,
from the salary or wage of employees in accordance with each
payroll deduction authority form.

(2) Payroll deduction authority forms shall be completed by
employees. Where the employer requires a standard procura-
tion form, that form shall be used.

(3) Where required by the employer, the Association or the
Union, the General Secretary or person acting in his/her stead,
shall countersign all forms and forward them to the employ-
er’s paymaster.

(4) (a) The employer shall commence deduction of subscrip-
tions from the first pay period following receipt of a completed

payroll deduction authority form and continue deducting
throughout the employee’s period of employment, except as
provided in subclause (5) of this clause or until the authority is
cancelled in writing by the employee.

(b) Where the payroll deduction authority form authorises
the employer to deduct Association or Union subscriptions in
accordance with the rules of the Association or the Union, the
Association or the Union shall notify the employer in writing
of the level of subscription to be deducted. The employer shall
implement any change to subscriptions no later than one month
after being notified by the Association or the Union except
where the Association or the Union nominates a later date.

(5) (a) The collection of any nomination fee, arrears, levies
or fines are not the responsibility of the employer.

(b) Where a deduction is not made from an employee in any
pay period, either inadvertently or as a result of an employee
not being entitled to salary sufficient to cover the subscrip-
tion, it shall be the employee’s responsibility to settle the
outstanding amount with the Association or the Union direct.

(6) The employer shall not make any deduction or subscrip-
tions from an employee’s termination pay on termination of
service, other than normal deductions for the preceding pay
period.

(7) The employer shall forward contributions deduction, to-
gether with supporting documentation, to the Association or
the Union at such intervals as are agreed between the employer
and the Association or the Union.

22.—RIGHT OF ENTRY
The General Secretary or a duly authorised representative

shall on notification to the employer have the right to enter the
employer’s premises during working hours, including meal
breaks, for the purpose of discussing with employees covered
by this Award, the legitimate business of the Association or
the Union or for the purpose of investigating complaints con-
cerning the application of this Award, but shall in no way
unduly interfere with the work of employees or impinge on
client’s rights of privacy.

23.—PAYMENT OF SALARIES AND WAGES
(1) Salaries and wages shall be paid fortnightly but, where

the usual pay day falls on a public holiday, payment shall be
made on the previous working day.

(2) A fortnight’s salary shall be computed by dividing the
annual salary by 313 and multiplying the result by 12.

(3) The hourly rate shall be computed as 1/75th of the fort-
night’s salary for Parliamentary Officers and as 1/76th of the
fortnight salary for PSSE’s.

(4) Salaries and wages shall be paid by direct funds transfer
to the credit of an account nominated by the employee at such
Bank, Building Society or Credit Union approved by the Ac-
countable Officer. Provided that where such form of payment
is impracticable or where some exceptional circumstances exist,
and by agreement between the employer, the Association and
the Union, payment may be made by cheque.

24.—PARLIAMENTARY OFFICERS—SALARIES
(1) For the time being, the provisions of Public Service Sala-

ries Agreement, 1985, No. PSA AG 5 of 1985 shall be applied
by the employer to Parliamentary Officers covered by this
award, including any variations thereto, at the same date and
to the same extent until it is replaced.

(2) The employer shall allocate to Parliamentary Officers
one or more of the salary levels prescribed in Agreement No.
PSA AG 5 of 1985 or its replacement.

 (3) The annual salaries applicable to officers covered by
this award shall be as follows—

Level Salary Per 1st, 2nd & 3rd Total
Annum  Arbitrated Salary

Safety Net Per
Adjustment Annum

$  $ $
Level 1
Under 17 years 10,445 642 11,087
17 years 12,207 750 12,957
18 years 14,238 876 15,114
19 years 16,481 1,014 17,495
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Level Salary Per 1st, 2nd & 3rd Total
Annum  Arbitrated Salary

Safety Net Per
Adjustment Annum

$  $ $
20 years 18,507 1,140 19,647
1.1 20,331 1,251 21,582
1.2 20,983 1,251 22,234
1.3 21,634 1,251 22,885
1.4 22,281 1,251 23,532
1.5 22,932 1,251 24,183
1.6 23,583 1,251 24,834
1.7 24,332 1,251 25,583
1.8 24,850 1,251 26,101
1.9 25,616 1,251 26,867
Level 2
2.1 26,533 1,251 27,784
2.2 27,236 1,251 28,487
2.3 27,975 1,251 29,226
2.4 28,756 1,251 30,007
2.5 29,573 1,251 30,824
Level 3
3.1 30,696 1,251 31,947
3.2 31,571 1,251 32,822
3.3 32,473 1,251 33,724
3.4 33,399 1,251 34,650
Level 4
4.1 34,669 1,251 35,920
4.2 35,664 1,251 36,915
4.3 36,688 1,251 37,939
Level 5
5.1 38,660 1,251 39,911
5.2 39,993 1,251 41,244
5.3 41,378 1,251 42,629
5.4 42,815 1,251 44,066
Level 6
6.1 45,126 1,251 46,377
6.2 46,697 1,251 47,948
6.3 48,323 1,251 49,574
6.4 50,059 1,251 51,310
Level 7
7.1 52,721 1,251 53,972
7.2 54,563 1,251 55,814
7.3 56,567 1,251 57,818
Level 8
8.1 59,824 1,251 61,075
8.2 62,157 1,251 63,408
8.3 65,050 1,251 66,301
Level 9
9.1 68,663 1,251 69,914
9.2 71,104 1,251 72,355
9.3 73,888 1,251 75,139
Class 1 78,098 1,251 79,349
Class 2 82,308 1,251 83,559
Class 3 86,516 1,251 87,767
Class 4 90,726 1,251 91,977

(4) It is the term of this award or agreement that the Asso-
ciation undertakes for the duration of the Principles determined
by the Commission in Court Session in Application No. 704
of 1991 not to pursue any extra claims, award or overaward
except when consistent with the State Wage Principles.

24A.—ARBITRATED SAFETY NET ADJUSTMENT
The rates of pay in this award include three arbitrated safety

net adjustments totalling $24.00 per week available under the
Arbitrated Safety Net Adjustment Principles pursuant to ei-
ther the December 1993 State Wage Decision, the December
1994 State Wage Decision and the March 1996 State Wage
Decision. The first, second and third $8.00 per week arbitrated
safety net adjustments may be offset to the extent of any wage
increase payable since November 1, 1991 pursuant to enter-
prise agreements or consent awards or award variations to give
effect to enterprise agreements, insofar as that wage increase,
or part of it, has not previously been used to offset an arbi-
trated safety net adjustment.

Increases made under previous State Wage Case Principles
or under the current Statement of Principles, excepting those
resulting from enterprise agreement, are not to be used to off-
set arbitrated safety net adjustments.

25.—PARLIAMENTARY SUPPORT SERVICES
EMPLOYEE WAGES

(1) The weekly wage applicable to PSSE’s covered by this
award shall be as follows—

(a) Classification Base Rate Arbitrated Total
Per Week Safety Net Rate

Adjustment Per
1, 2 and 3 Week

$  $ $
Kitchen Hands
and Gardeners
1st year of service 372.08 24.00 396.08
2nd year of service 376.68 24.00 400.68
3rd year of service 380.58 24.00 404.58

Steward/Cleaner
1st year of service 391.45 24.00 415.45
2nd year of service 395.96 24.00 419.96
3rd year of service 399.65 24.00 423.65
Steward/Cleaner
and Relieving
Bar Attendant
1st year of service 401.69 24.00 425.69
2nd year of service 406.41 24.00 430.41
3rd year of service 410.82 24.00 434.82
Cook (Cakes and
Second)
1st year of service 414.51 24.00 438.51
2nd year of service 419.32 24.00 443.32
3rd year of service 423.53 24.00 447.53
Assistant Chief
Steward
1st year of service 425.17 24.00 449.17
2nd year of service 431.53 24.00 455.53
3rd year of service 437.27 24.00 461.27
Horticulturist
(Certificate)
1st year of service 433.27 24.00 457.27
2nd year of service 438.60 24.00 462.60
3rd year of service 442.95 24.00 466.95
Tradesperson Cook
1st year of service 454.79 24.00 478.79
2nd year of service 459.10 24.00 483.10
3rd year of service 462.89 24.00 486.89
Chef, Chief Steward
and Bar Attendant
1st year of service 491.90 24.00 515.90
2nd year of service 498.15 24.00 522.15
3rd year of service 504.61 24.00 528.61
Foreperson of
Horticulture
1st year of service 478.27 24.00 502.27
2nd year of service 483.19 24.00 507.19
3rd year of service 487.39 24.00 511.39

(b) The rates of pay in this award include three arbi-
trated safety net adjustments totalling $24.00 per
week available under the Arbitrated Safety Net Ad-
justment Principle pursuant to either the December
1994 State Wage Decision and the March 1996 State
Wage Decision. The first, second and third $8.00 per
week arbitrated safety net adjustments may be offset
to the extent of any wage increase payable since 1
November 1991 pursuant to enterprise agreements,
insofar as that wage increase or part of it has not
previously been used to offset an arbitrated safety
net adjustment. Increases made under previous State
Wage Case Principles or under the current Statement
of Principles, excepting those resulting from enter-
prise agreements, are not to be used to offset
arbitrated safety net adjustments.
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(2) Apprentices: The weekly wage rate shall be a percent-
age, as hereunder, of the tradesperson’s rate—

Five Year Term %
First Year 40
Second Year 48
Third Year 55
Fourth Year 75
Fifth Year 88

Four Year Term
First Year 42
Second Year 55
Third Year 75
Fourth Year 88
Three and a Half Year Term
First Six Months 42
Next Year 55
Next Following Year 75
Final Year 88
Three Year Term
First Year 55
Second Year 75
Third Year 88

For the purpose of this clause “Tradesperson’s Rate” means
the rate of pay for a tradesperson under this award.

(3) The following allowances shall be paid to Parliamentary
Support Services Employees indexed according to State Wage
decisions and shall be—

(a) Chef
1st year $ 85.40 per fortnight
2nd year $170.90 per fortnight

(b) Tradesperson Cook
(Sous Chef)
1st year $ 55.53 per fortnight
2nd year $ 85.40 per fortnight

(c) Stewards to Speaker
and President $ 42.60 per fortnight

(4) An allowance of $24.80 per fortnight shall be paid to all
PSSE’s employed in the kitchen, dining room and bar areas.

26.—FIRST AID
The employer shall provide readily accessible first aid

cabinets and a sick room for the use of employees in some
reasonably accessible location within the employer’s
premises.

27.—BREAKAGES
The employer shall not charge a sum against, nor deduct

any sum from the salary of an employee in respect of break-
ages of crockery, tools, implements or other utensils supplied
by the employer for use by the employee, except in the case of
wilful misconduct.

28.—UNIFORMS AND CLOTHING
(1) The employer shall provide at the employer’s expense

issues of uniforms and clothing for employees pursuant to an
agreement between the employer, the Association and the
Union. Each employee concerned shall receive an initial issue
as per that agreement at the time such employee commences
employment, with additional issues to be supplied by the em-
ployer as per that agreement.

(2) Such uniforms supplied shall be laundered and/or dry
cleaned by the employer and remain the property of the em-
ployer, provided that in lieu of the employer laundering and/
or dry cleaning same, an employee shall be paid $4.00 per
week for such laundering and/or dry cleaning, excepting any
person employed as a Cook who shall be paid $6.00 per week
for laundering and/or dry cleaning.

(3) For the purposes of this clause a uniform shall consist of
such articles of clothing as monogrammed or coloured jack-
ets, dresses, blouses, overalls, aprons, caps, collars, cuffs, or
other special apparel which the employer may require an em-
ployee to wear whilst on duty, and shall also include the
ordinary apparel usually worn by a Cook, such as black and
white check or white trousers, white coats, white shirt, white
apron and cap.

(4) Individual protective clothing and footwear shall be avail-
able to Kitchen and Garden PSSE’s when—

(a) they are required to wash dishes, handle detergents,
acids, soaps or any injurious substances;

(b) conditions are such that they are unable to avoid their
clothing becoming dirty or wet or are unable to avoid
their feet becoming wet;

(c) operating equipment or machinery which may be
dangerous to exposed portions of the body or omit
fumes or noise.

29.—PRESERVATION AND NON-REDUCTION
(1) No rights, privileges or entitlements presently granted to

an employee shall be withdrawn or ceased unless expressly
agreed to by the employer and the employee.

(2) Nothing herein contained shall enable the employer to
reduce the salary or wage of an employee or conditions of
work applied to any employee who at the date of this Award
was being paid a higher rate of salary or wage than the mini-
mum prescribed in this Award or was being accorded a benefit
superior to any contained herein as a condition of work.

(3) An employee in receipt of a higher salary or wage than
that prescribed by this Award shall continue to have that sal-
ary or wage adjusted according to State Wage Case decisions.

30.—SICK LEAVE
(1) (a) A PSSE shall be entitled to payment for non-attend-

ance on the grounds of personal ill health or injury for 1/6th of
a week’s pay for each completed month of service.

(b) Payment hereunder may be adjusted at the end of each
accruing year, or at the time the PSSE leaves the service of the
employer in the event of the PSSE being entitled by service
subsequent to the sickness in that year to a greater allowance
than that made at the time the sickness occurred.

(2) The unused portion of the entitlement prescribed in
subclause (1) hereof in any accruing year shall be allowed to
accumulate and may be availed of in the next or any succeed-
ing year.

(3) In order to acquire entitlement to payment in accordance
with this clause the PSSE shall as soon as reasonably practi-
cable advise the employer of his inability to attend for work,
the nature of this illness or injury and the estimated duration
of the absence. Provided that such advice other than in ex-
traordinary circumstances shall be given to the employer within
24 hours of the commencement of the absence.

(4) No PSSE shall be entitled to the benefit of this clause
unless he produces proof to the satisfaction of the employer or
his representative of such sickness provided that the employer
shall not be entitled to a medical certificate for absences of
less than three consecutive working days unless the total of
such absences exceeds five days in any one accruing year.

(5) (a) Subject to the provisions of this subclause, the provi-
sions of this clause apply to a PSSE who suffers personal ill
health or injury during the time such PSSE is absent on annual
leave, such PSSE may apply for and the employer shall grant
paid sick leave in place of paid annual leave.

(b) Application for replacement shall be made within seven
days of resuming work and then only if the PSSE was con-
fined to his place of residence or a hospital as a result of his
personal ill health or injury for a period of seven consecutive
days or more and he produces a certificate from a registered
medical practitioner that the PSSE was so confined. Provided
that the provisions of this paragraph do not relieve the PSSE
of the obligation to advise the employer in accordance with
subclause (3) of this clause if the PSSE is unable to attend for
work on the working day next following the period of annual
leave.

(c) Replacement of paid annual leave by paid sick leave shall
not exceed the period of paid sick leave to which the PSSE
was entitled at the time the PSSE proceeded on annual leave
and shall not be made with respect to fractions of a day.

(d) Where paid sick leave has been granted by the employer
in accordance with paragraph (a), (b) and (c) of this subclause,
that portion of the annual leave equivalent to the paid sick
leave is hereby replaced by the paid sick leave and the re-
placed annual leave may be taken at another time mutually
agreed to by the employer and the PSSE, or failing agreement,
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shall be added to the PSSE’s next period of annual leave or, if
termination occurs before then, be paid for in accordance with
the provisions of subclause (3) of Clause 12.—Annual Leave,
of this Award.

(e) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken
provided that the annual leave loading prescribed in subclause
(3) of Clause 12.—Annual Leave, of this Award shall be
deemed to have been paid with respect to the replaced annual
leave.

(6) The provisions of this clause with respect to payment do
not apply to PSSE’s who are entitled to payment under the
Workers’ Compensation and Assistance Act, 1981 nor to
PSSE’s whose illness or injury is the result of the PSSE’s own
misconduct.

(7) The provisions of this clause do not apply to casual employees.

31.—MATERNITY LEAVE
(1) Eligibility for Maternity Leave
A PSSE who becomes pregnant shall, upon production to

the employer of a certificate from a duly qualified medical
practitioner stating the presumed date of her confinement, be
entitled to maternity leave provided that she has had not less
than 12 months’ continuous service with that employer imme-
diately preceding the date upon which she proceeds upon such
leave.

For the purpose of this clause—
(a) A PSSE shall include a part-time PSSE but shall not

include a PSSE engaged upon casual or seasonal work.
(b) Maternity leave shall mean unpaid maternity leave.

(2) Period of Leave and Commencement of Leave
(a) Subject to subclauses (3) and (6) hereof, the period

of maternity leave shall be for an unbroken period of
from 12 to 52 weeks and shall include a period of six
weeks compulsory leave to be taken immediately
before the presumed date of confinement and a pe-
riod of six weeks compulsory leave to be taken
immediately following confinement.

(b) A PSSE shall, not less than ten weeks prior to the
presumed date of confinement, give notice in writ-
ing to the employer stating the presumed date of
confinement.

(c) A PSSE shall give not less than four weeks notice in
writing to the employer of the date upon which it is
proposed that maternity leave commence stating the
period of leave to be taken.

(d) A PSSE shall not be in breach of the provisions of
this clause as a consequence of failure to give the
stipulated period of notice in accordance with para-
graph (c) hereof if such failure is occasioned by the
confinement occurring earlier than the presumed date.

(3) Transfer to a Safe Job
Where, in the opinion of a duly qualified medical practi-

tioner, illness or risks arising out of the pregnancy or hazards
connected with the work assigned to the PSSE make it inad-
visable for the PSSE to continue at her present work, the PSSE
shall, be transferred to a safe job at the rate and on the condi-
tions attaching to the PSSE’s classification or to that job
whichever is higher until the commencement of maternity
leave.

If the transfer to a safe job is not practicable, the PSSE may,
or the employer may require the PSSE to, take leave for such
period as is certified necessary by a duly qualified medical
practitioner. Such leave shall be treated as maternity leave for
the purposes of subclauses (7), (8), (9) and (10) hereof.

(4) Variation of Period of Maternity Leave
(a) Provided the addition does not extend the maternity

leave beyond 52 weeks, the period may be length-
ened once only, save with the agreement of the
employer by the PSSE giving not less than 14 days
notice in writing stating the period by which the leave
is to be lengthened.

(b) The period of leave may, with the consent of the
employer be shortened by the PSSE giving not less
than 14 days notice in writing stating the period by
which the leave is to be shortened.

(5) Cancellation of Maternity Leave
(a) Maternity leave, applied for but not commenced, shall

be cancelled when the pregnancy of a PSSE termi-
nates other than by the birth of a living child.

(b) Where the pregnancy of a PSSE then on maternity
leave terminates other than by the birth of a living
child, it shall be the right of the PSSE to resume
work at a time nominated by the employer which
shall not exceed four weeks from the date of notice
in writing by the PSSE to the employer that she de-
sires to resume work.

(6) Special Maternity Leave and Sick Leave
(a) Where the pregnancy of a PSSE not then on mater-

nity leave terminates after 28 weeks other than by
the birth of a living child then—

(i) the PSSE shall be entitled to such period of
unpaid leave (to be known as special mater-
nity leave) as a duly qualified medical
practitioner certifies as necessary before the
PSSE’s return to work, or

(ii) for illness other than the normal consequences
of confinement the PSSE shall be entitled, ei-
ther in lieu of or in addition to special maternity
leave, to such paid sick leave as to which the
officer is then entitled and which a duly quali-
fied medical practitioner certifies as necessary
before her return to work.

(b) Where a PSSE not then on maternity leave suffers
illness related to the pregnancy, she may take such
paid sick leave as to which she is then entitled and
such further unpaid leave (to be known as special
maternity leave) as a duly qualified medical practi-
tioner certifies as necessary before her return to work,
provided that the aggregate of paid sick leave, spe-
cial maternity leave and maternity leave shall not
exceed 52 weeks.

(c) For the purposes of subclauses (7), (8) and (9) of
this clause, maternity leave shall include special
maternity leave.

(d) A PSSE returning to work after the completion of a
period of leave taken pursuant to this subclause shall
be entitled to the position which she held immedi-
ately before proceeding on such leave or, in the case
of a PSSE who was transferred to a safe job pursu-
ant to subclause (3), to the position she held
immediately before such transfer.
Where such position no longer exists but there are
other positions available, for which the PSSE is quali-
fied and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and salary or wage to
that of her former position.

(7) Maternity Leave and Other Leave Entitlements
Provided the aggregate of leave including leave taken pur-

suant to subclauses (3) and (6) of this clause does not exceed
52 weeks.

(a) A PSSE may, in lieu of or in conjunction with mater-
nity leave, take any annual leave or long service leave
or any part thereof to which she is then entitled.

(b) Paid sick leave or other paid authorised Award ab-
sences (excluding annual leave or long service leave)
shall not be available to a PSSE during her absence
on maternity leave.

(8) Effect of Maternity Leave on Employment
Notwithstanding any Award, or other provision to the

contrary, absence on maternity leave shall not break the
continuity of service of a PSSE but shall not be taken into
account in calculating the period of service for any pur-
pose of the Award.

(9) Termination of Employment
(a) A PSSE on maternity leave may terminate her em-

ployment at any time during the period of leave by
notice given in accordance with this Award.

(b) The employer shall not terminate the employment
of a PSSE on the ground of her pregnancy or of her



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.1320

absence on maternity leave, but otherwise the rights
of the employer in relation to termination of employ-
ment are not hereby affected.

(10) Return to Work After Maternity Leave
(a) A PSSE shall confirm an intention of returning to

work by notice in writing to the employer given not
less than four weeks prior to the expiration of her
period of maternity leave.

(b) A PSSE upon the expiration of the notice required
by paragraph (a) hereof, shall be entitled to the posi-
tion which she held immediately before proceeding
on maternity leave or, in the case of a PSSE who
was transferred to a safe job pursuant to subclause
(3), to the position she held immediately before such
transfer. Where such position no longer exists but
there are other positions available for which the PSSE
is qualified and the duties of which she is capable of
performing, she shall be entitled to a position as com-
parable in status and salary to that of her former
office.

(11) Replacement Employees
(a) A replacement PSSE is a PSSE specifically engaged

as a result of a PSSE proceeding on maternity leave.
(b) Before the employer engages a replacement PSSE

under this subclause, the employer shall inform that
person of the temporary nature of the employment
and of the rights of the PSSE who is being replaced.

(c) Before the employer engages a person to replace a
PSSE temporarily promoted or transferred in order
to replace a PSSE exercising her rights under this
clause, the employer shall inform that person of the
temporary nature of the promotion or transfer and of
the rights of the PSSE who is being replaced.

(d) Provided that nothing in this subclause shall be con-
strued as requiring the employer to engage a
replacement PSSE.

(e) A replacement PSSE shall not be entitled to any of
the rights conferred by this clause except where the
employment continues beyond the 12 months’ quali-
fying period.

32.—NO EXTRA CLAIMS
It is a term of this Award that the Union undertakes, for the

duration of the Principles determined by the Commission in
Court Session in Application No. 1940 of 1989, not to pursue
any extra claims, award or over award except when consistent
with the State Wage Principles.

33.—PART-TIME EMPLOYMENT
(1) Notwithstanding the provisions of clause 6.—Hours of

Duty of this award a PSSE may be employed on a part-time
basis.

(2) (a) Each permanent part-time arrangement shall be con-
firmed by the employer in writing and should include the hours
to be worked daily and weekly by the employee, including
starting and finishing times, which shall hereinafter be referred
to as “ordinary working hours”.

(b) The employer shall given an employee one (1) month’s
notice of any proposed variation to that employee’s ordinary
working hours, provided that the employer shall not vary the
employee’s total weekly hours of duty without the employee’s
prior written consent.

(3) The provisions of clause 7.—Overtime of this award shall
apply to all time worked outside the ordinary working hours
prescribed by subclause (1)(a) of this clause.

(4) An employee employed on a part-time basis shall be paid
a proportion of the appropriate full-time wage dependent upon
time worked. The wage shall be calculated in accordance with
the following formula—

Hours Worked Per Fortnight Full-time Fortnightly Wage
——————————— X ———————————

76 1
(5) PSSE’s shall be granted leave in accordance with clause

12.—Annual Leave of this award. Wages payable during the
period of leave shall be calculated in accordance with the for-
mula in subclause (4) of this clause based on the fortnightly
wage at the time the leave is taken.

(6) PSSE’s shall be entitled to the provisions of clause 30.—
Sick Leave of this award provided that where such PSSE is
employed for less than 76 hours per fortnight, the credits shall
be pro-rated according to the number of hours worked each
fortnight. Payment made for sick leave granted in respect of
part-time service shall be calculated in accordance with the
formula set out in subclause (4) of this clause.

(7) PSSE’s are entitled to the holidays prescribed in clause
11.—Public Holidays of this award without variation of the
employee’s fortnightly wage provided the holidays occur on a
day which is normally worked.

(8) PSSE’s are entitled to the provisions of clause
15.(1)(d),(e),(f) and (h)—Leave of Absence and clauses 16.—
Trade Union Training Leave, 17.—Leave to Attend Union
Business and 19.—Allowances of this award, provided that
where such employee is employed for less than 76 hours per
fortnight, the entitlements shall be pro-rated according to the
number of hours worked each fortnight.

(9) PSSE’s employed on a part-time basis shall be entitled
to the provisions of clause 31.—Maternity Leave of this award.

(10) (a) Where a full-time employee is permitted, at his or
her initiative, to work part-time for a period no greater than 12
months in the position he or she occupied on a full-time basis
before becoming part-time, that officer has a right (upon writ-
ten application) to revert to full-time hours in that position as
soon as deemed practicable by the employer, but no later than
the expiry of the agreed period.

(b) A full-time employee who is permitted at his or her ini-
tiative to work part-time for a period greater than 12 months
in the position he or she occupied on a full-time basis before
becoming part-time, may apply to revert to full-time hours in
that position but only as soon as is deemed practicable by the
employer.

This should not prevent the transfer of said employee to an-
other full-time position at a salary commensurable to that of
his or her previous full-time position.

(c) A part-time employee who was previously a full-time
employee within the organisation, who occupies a part-time
office which was the initiative of management and who de-
sires to revert to full-time employment will be required to seek
promotion or transfer to full-time position by—

(i) application for advertised vacancies; and/or
(ii) by notification in writing to the employer of his or

her desire to revert to full-time employment.
(d) Nothing in paragraph (c) hereof shall prevent the em-

ployer, with the written consent of the employee, transferring
that employee to a full-time position with a wage rate less
than the employee’s substantive position.

Prior to effecting the transfer of an employee under this
subclause, the employer shall—

(i) notify the employee of the specific position to which
the employer proposes to transfer the employee and

(ii) obtain the written consent of the employee to his or
her transfer to that position.

34.—CASUAL EMPLOYMENT
(1) Casual employment shall only apply to PSSE’s and shall

mean—
(a) an employee engaged by the hour in any period of

engagement as determined by the employer; or
(b) an employee engaged on an hourly rate of pay by

agreement between the Union or Association and the
employer.

(2) A casual employee shall not be engaged for less than 2
consecutive hours per time.

(3) A casual employee shall be paid for each hour worked at
the appropriate classification in this award in accordance with
the following formula—

Fortnightly Wage
———————

76

with the addition of twenty percent in lieu of annual leave,
sick leave, long service leave and payment for public holi-
days.
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(4) Allowances provided for by this award shall not apply to
a casual employee. However, where expenses are directly and
necessarily incurred by a casual employee in the ordinary per-
formance of his/her duties, he/she shall be entitled to
reimbursement in accordance with the provisions of this award.

(5) The employment of a casual employee may be termi-
nated at any time by the giving of one hour’s notice on either
side, or the payment or forfeiture, as the case may be, of one
hour’s pay.

35.—APPRENTICES
Apprentices may be taken in the ratio of one apprentice for

every two or fraction of two (the fraction being not less than
one) journeymen and shall not be taken in excess of that ratio
unless—

(a) The union or unions concerned so agree; or
(b) The Commission so determines.

36.—HIGHER DUTIES ALLOWANCE—
PARLIAMENTARY SUPPORT SERVICE EMPLOYEES
(1) A PSSE who performs duties which carry a higher mini-

mum rate than that which such PSSE usually performs shall
be entitled to the higher minimum rate while so employed.

(2) Where such PSSE is engaged in the higher grade of work
for more than two hours on any day or shift, the employee
shall be paid the higher rate for the whole day or shift.

(3) Notwithstanding the provisions of this clause payment
for higher duties shall not apply to a PSSE required to act in
another position while the permanent PSSE is on a single Ac-
crued Day Off.

37.—ESTABLISHMENT OF CONSULTATIVE
MECHANISMS

The Association and the Union are required to establish a
consultative mechanism/s and procedures appropriate to their
size, structure and needs, for consultation and negotiation on
matter affecting the efficiency and productivity of the Public
Sector.

38.—AWARD MODERNISATION
(1) The Association and the Union are committed to mod-

ernising the terms of the Award so that it provides for more
flexible and efficient working arrangements, enhances pro-
ductivity, improves the quality of working life, skills and job
satisfaction and assists working life, skills and job satisfaction
and assists positively in the restructuring process.

(2) In conjunction with testing the current Award Agreement
structure the parties are prepared to discuss all matters raised
by the parties for increased flexibility and efficiency. As such,
any discussions between the parties must be premised on the
understanding that—

(a) the majority of employees employed in the section,
branch or division must genuinely agree;

(b) no employee will suffer a reduction in ordinary earn-
ings as a result of the change;

(c) the Association and/or the Union, as applicable, must
be party to the agreement, in particular, where the
employees at any section, branch or division are hold-
ing discussions which would require any award
variation. The Association and/or the Union shall be
invited to participate.

(d) the Association and/or the Union shall not unreason-
ably oppose any agreement;

(e) subject to the provisions of this award, any agree-
ment reached may require ratification by the
Commission.

(3) Should an agreement be reached pursuant to subclause
(2) hereof and that agreement requires an award variation, no
party will oppose the award variation.

(4) There shall be no limitation on any award matter being
raised for discussion.

39.—INTRODUCTION OF CHANGE
Employers duty to notify

Where an employer has made a definite decision to intro-
duce major changes in production, programme, organisation,
structure or technology that are likely to have significant

effects on employees, the employer shall notify the employ-
ees who may be affected by the proposed changes in accordance
with s.41 of the Minimum Conditions of Employment Act
1993.

40.—REDUNDANCY
(1) Definitions
Except where otherwise provided, pay means—

(a) the award rate of pay, excluding allowances, appli-
cable to the substantive classification of the employee
of the pay or, where the employee does not have a
substantive classification, the rate of pay, excluding
allowances, under his or her contract of employment;

(b) an enterprise bargaining allowance as defined in the
Public Sector Management (Redeployment and Re-
dundancy Regulations) 1994;

(c) an allowance for an employee being in charge of other
employees; and

(d) a tally or piece rate;
but does not include an allowance of any other kind.

“Redundancy” means a situation when a job performed
by an employee ceases to exist or becomes surplus
to requirements.

(2) Redeployment
(a) With respect to each employee whose position is

declared redundant, the employer, unless otherwise
agreed, shall attempt to redeploy the employee to
suitable alternative employment within Parliament
House. In the event that no suitable alternative em-
ployment is available, the employee shall be entitled
to the benefits set out in sub-clause 4 of this clause.

(b) Where it is possible to redeploy the employee to a
new employer within Parliament House, annual leave
and long service leave accrued prior to the date of
redeployment shall be calculated in accordance with
this Award and transferred to and credited by the new
employer.

(c) Suitable alternative employment shall be defined as
that which provides an employee with a position
which;

(i) is a position where the ordinary hours of duty
being in general no less than those worked by
the employee in his/her substantive position,
with a Parliament House employer, unless oth-
erwise agreed;

(ii) has a wage or salary as close as practicable to
that of the employee’s substantive position;
and

(iii) has regard to the relevance of the duties and
responsibilities, qualifications, experience, and
the competence of the employee.

(3) Leave and assistance to seek alternative employment
The employer shall facilitate redeployment by granting em-

ployees who have been made redundant up to one day’s paid
leave to attend interviews and career counselling without loss
of pay.

(4) Severance pay
(a) Each employee identified as being surplus to the em-

ployer’s requirement and for whom suitable
alternative employment cannot be found shall be
entitled to the benefits of this subclause.

(b) Where an employee identified as surplus to require-
ments is able to carry out the duties and
responsibilities in an equivalent manner to an em-
ployee not identified as surplus, the latter, with the
approval of the employer, may elect to resign in place
of the former, in which case the benefits of this sub-
clause shall apply to that employee.

(c) Each employee referred to in paragraphs (a) and
(b) hereof shall receive a severance payment from
the employer in accordance with the following
formula—

(i) two weeks pay for each completed year of
continuous service provided that the maximum
entitlement shall be of 46 weeks’ pay;
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(ii) continuous service shall have the same mean-
ing as that prescribed in the Wages Employees
Long Service Leave General Order ((1986) 66
WAIG 319) as amended from time to time.

(5) Payment for leave entitlements—
In addition to the severance payments prescribed by

subclause 4(c) of this clause, employees shall also receive—
(a) pro rata annual leave.
(b) pro rata long service leave calculated on each com-

pleted twelve (12) months of service in accordance
with the terms and conditions of entitlement avail-
able pursuant to Clause 13.—Long Service Leave or
Clause 15.—Leave of Absence, of this Award, as
appropriate.

(c) leave loading on accrued annual leave.
(d) as part of the definition of pay, for the purpose of

severance, any allowance of the kinds that has been
paid continuously for the preceding 12 months in-
cluding—

(i) an allowance for temporary undertaking du-
ties other than those of the substantive office,
post or position of the relevant employee;

(ii) a higher duties allowance; and
(iii) a shift allowance which is paid on a regular

basis including during periods of annual leave.
(6) Exempt employees
This clause does not apply to—

(a) employees retired on grounds of ill health;
(b) employees whose employment is terminated as a

consequence of poor performance or misconduct on
the part of the employee;

(c) an employee where an agreement has been reached
between the employee and the employer that the em-
ployee is only engaged for a defined period under a
fixed term contract at the conclusion of which the
employment shall cease; or

(d) casual employees.
(7) Minimum provisions

The provisions of this clause are minimum provisions.

41.—NAMED PARTIES
The named parties to the Award are—

The Federated Miscellaneous Workers’ Union of Aus-
tralia, W.A. Branch.

The Civil Service Association of Western Australia In-
corporated.

Federated Liquor and Allied Industries Employees’ Un-
ion of Australia, Western Australian Branch, Union
of Workers.

The Governor of Western Australia in Council.
The President of the Legislative Council.
The Speaker of the Legislative Assembly.

RECREATION CAMPS (DEPARTMENT FOR SPORT
AND RECREATION) AWARD

No. A 28 of 1985.
PURSUANT to section 93(6) of the Industrial Relations Act
1979 the following award has been consolidated and is pub-
lished hereunder for general information.

Dated at Perth this 7th day of May, 1997.
J. CARRIGG,

Registrar.

RECREATION CAMPS (DEPARTMENT FOR SPORT
AND RECREATION) AWARD

No. A 28 of 1985.

1.—TITLE
This award shall be known as the Recreation Camps (De-

partment for Sport and Recreation) Award.

1A.—STATEMENT OF PRINCIPLES—AUGUST 1996
It is a condition of this award/industrial agreement that any

variation to its terms on or from the 7th day of August, 1996
including the $8.00 per week Arbitrated Safety Net Adjust-
ments, shall not be made except in compliance with the
Statement of Principles set down by the Commission in the
Reasons for Decision in matters No. 1164 of 1995 and No.
915 of 1996.

2.—ARRANGEMENT
1. Title

1A Statement of Principles—August 1996
2. Arrangement
3. Area and Scope
4. Definitions
5. Contract of Service
6. Hours
7. Part Time Employees
8. Overtime
9. Saturday and Sunday Work

10. Annual Leave
11. Public Holidays
12. Sick Leave
13. Conditions and Allowances
14. Long Service Leave
15. Wages
16. Higher Duties
17. Special Rates and Conditions
18. Change Rooms and Mess Facilities
19. Protective Clothing and Equipment
20. Transfers and Termination
21. No Reduction
22. Uniforms
23. Liberty to Apply

Appendix—Resolution of Disputes Requirement
Schedule A—Parties to the Award
Schedule B—Respondents

3.—AREA AND SCOPE
This award shall apply to all employees in the callings set

out in Clause 15.—Wages of this award who are employed by
the Department for Sport and Recreation.

4.—DEFINITIONS
(1) “Warden-In-Charge” shall mean an employee appointed

as such, who is in control of a camp.
(2) “Mobile Warden” shall mean an employee who is re-

quired to move from camp to camp as the employer requires
and for that purpose may be required to supply and maintain
mobile accommodation.

(3) “Assistant Warden” shall mean an employee who gener-
ally works under the supervision and control of a Warden and
who may be expected to assume control of a camp in the ab-
sence of the Warden in Charge.

(4) “Ranger” shall mean an employee appointed as such whose
duties shall include the patrolling of a specified area of land.

(5) “Casual Employee” shall mean an employee who is ap-
pointed as such and who is engaged to work for less than four
weeks.

(6) “Camp” shall mean the buildings and environs of a site
designated a recreation camp or other land controlled by the
Department for Sport and Recreation.

(7) “Employer” shall mean the Department for Sport and
Recreation.

(8) “Union” shall mean the Federated Miscellaneous Work-
ers’ Union of Australia, Hospital, Service & Miscellaneous,
W.A. Branch.

(9) “Part time Employee” means an employee who is engaged
to work fixed hours on any five days of the week and who regu-
larly works a lesser number of hours than 38 per week.
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(10) “Accrued Day(s) Off” means the paid day(s) off accru-
ing to an employee resulting from an entitlement to the 38
hour week as prescribed in Clause 6.—Hours.

5.—CONTRACT OF SERVICE
(1) Except in the case of a casual employee, the contract of

service of every employee shall be by the fortnight and shall
be terminable by a fortnight’s notice on either side, given on
any working day, or, in the event of such notice not being
given by the payment of a fortnight’s wages by the employer
or the forfeiture of a fortnight’s wages by the employee.

(2) The engagement of a casual employee may be termi-
nated with one hour’s notice. Provided that all wages due to
him/her shall be paid immediately upon the termination of his/
her engagement.

(3) Notwithstanding the provision of subclause (1) of this
clause a period of notice of less or more than a fortnight may
be given if mutually agreed to between employer and employee.

(4) The employer shall be under no obligation to pay for any
day not worked upon which the employee is required to present
himself for duty, except when such absence from work is due
to illness and comes within the provisions of Clause 12.—
Sick Leave, or such absence is on account of holidays or
approved leave to which the employee is entitled under the
provisions of this award.

(5) This clause does not affect the employer’s right to dis-
miss an employee for misconduct and an employee so
dismissed shall be paid wages up to the time of dismissal only.

(6) An employer may direct an employee to carry out such
duties as are within the limits of the employees skill, compe-
tence and training, including work which is incidental or
peripheral to the employee’s main tasks or functions.

6.—HOURS
(1) Subject to the provisions of this clause, the ordinary hours

of work shall be an average of 38 per week with the hours
actually worked being 40 per week to be worked eight hours
per day on five days of each week between the hours of 7.00am
and 6.00pm.

(2) The ordinary hours of work will be worked between
Monday and Friday except for those employees who receive
the loading prescribed in Clause 15.—Wages of this award for
no fixed hours of duty. Such employees shall work their ordi-
nary hours at any time on any five days of the week as required.

 (3) (a) Except where provided elsewhere in this clause, the
ordinary hours shall be worked with two hours of each week’s
work accruing as an entitlement to a maximum of 12 Accrued
Day(s) Off in each 12 month period.

(b) The Accrued Day(s) Off may be taken either in conjunc-
tion with annual leave or at a time mutually acceptable to the
employer and employee. Provided that such Accrued Day(s)
Off are taken within the 12 month period of accrual and to suit
the operational requirements of the employer.

(4) The employer and employee may by agreement substi-
tute the Accrued Day Off the employee is to take off for another
day in which case the Accrued Day Off shall become an ordi-
nary working day.

(5) The provisions of this clause apply to a part time em-
ployee in the same proportion as the hours normally worked
bear to a full time employee.

7.—PART TIME EMPLOYEES
(1) Notwithstanding anything contained herein, an employer

shall be at liberty to employ part-time employees.
(2) Part-time employees who work less than 16 hours per week

shall be remunerated at a weekly rate pro rata to the rate pre-
scribed for the class of work on which they are engaged only in
the proportion which their ordinary weekly hours bear to 38.

(3) Part-time employees shall be allowed annual leave and
payment for such as prescribed in Clause 10.—Annual Leave
or subclause (3) of Clause 6.—Hours of this award in the same
ratio as their ordinary weekly hours averaged over the quali-
fying period, bear to 38.

(4) Part-time employees shall be allowed sick leave in the
same manner as full-time employees excepting that payment
for such leave shall be in the same ratio as their ordinary weekly
hours, averaged over the qualifying period, bear to 38.

8.—OVERTIME
(1) (a) Where overtime is worked on Saturdays prior to 12

noon the employee shall be paid at the rate of time and one
half for the first two hours and double time thereafter.

(b) Overtime worked after 12 noon of Saturdays shall be
paid at the rate of double time.

(c) All overtime performed on Sundays shall be paid at the
rate of double time.

(d) All overtime performed on a public holiday shall be paid
at the rate of double time and one-half.

 (2) Except as otherwise provided in this clause, all time
worked in excess of or outside the usual hours of work shall
be overtime and paid for at the rate of time and one half for the
first two hours and double time thereafter.

(3) The provisions of subclauses (1) and (2) of this clause
shall not apply to employees who receive the loading prescribed
in Clause 15.—Wages for no fixed hours of duty. Provided
that if an employee so specified is required by the employer to
work on his/her day off duty he/she shall be paid at the rate of
double time for that whole day.

(4) Casual employees shall be paid at the rate of time and
one-half for the first two hours and double time thereafter at
the appropriate proportion of the ordinary rate as prescribed in
Clause 15.—Wages of this award for all time worked in ex-
cess of eight hours in any one day.

(5) The employer may require any employee to work
reasonable overtime at overtime rates and such em-
ployee shall work overtime in accordance with such
requirements.

 (6) In computing overtime each day shall stand alone but
when an employee works overtime which continues beyond
midnight on any day, the time worked after midnight shall be
deemed to be part of the previous day’s work for the purpose
of this subclause.

(7) (a) When overtime is necessary it shall, wherever rea-
sonably practicable be so arranged that employees have at least
10 consecutive hours off duty between the work on successive
days.

(b) An employee who works so much overtime between the
termination of his ordinary work on one day and the com-
mencement of his ordinary work on the next day that he has
not had at least 10 consecutive hours off duty between those
times shall, subject to this paragraph, be released after com-
pletion of such overtime until he has had 10 consecutive hours
off duty without loss of pay for ordinary working time occur-
ring during such absence.

(c) If, on the instructions of his employer, such an employee
resumes or continues work without having had such 10 con-
secutive hours off duty, he shall be paid at double time rates
until he is released from duty for such period and he shall then
be entitled to be absent until he has had 10 consecutive hours
off duty without loss of pay for ordinary working time occur-
ring during such absence.

(d) Where an employee other than an employee who receives
the loading prescribed in Clause 15.—Wages for no fixed hours
of duty, is called into work on a Sunday or holiday preceding
an ordinary working day, he/she shall, wherever reasonably
practicable, be given 10 consecutive hours off duty before his/
her usual starting time on the next day. If this is not practica-
ble, then the provisions of paragraphs (b) and (c) of this
subclause shall apply mutatis mutandis. Provided that over-
time worked as a result of a recall, shall not be regarded as
overtime for the purpose of this paragraph, when the actual
time worked is less than three hours on such recall or on each
such recall.

(8) An employee who is recalled to work after leaving the
camp shall be paid a minimum of three hours at the appropri-
ate overtime rate and reasonable expenses incurred in travelling
to and from work.

(9) (a) An employee required to work continuous over-
time for more than one hour shall be supplied with a meal
by the employer or be paid $6.60 for a meal, and if owing
to the amount of overtime worked, a second or subsequent
meal is required the employee shall be supplied with such
meal by the employer or be paid $3.85 for each meal so
required.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.1324

(b) The provisions of paragraph (a) of this subclause do not
apply—

(i) in respect of any period of overtime for which the
employee has been notified on the previous day or
earlier that he will be required; or

(ii) to any employee who lives in the locality in which
the place of work is situated who can reasonably re-
turn home for meals; or

(iii) where the overtime worked is outside the customary
meal time.

(c) If an employee provides himself/herself with a meal or
meals and is not required to work overtime or is required to
work less overtime than the period notified, he/she shall be
paid for each meal provided and not required, the appropriate
amount prescribed in paragraph (a) of this subclause.

(d) An employee required to work continuously from mid-
night to 6.30 a.m. and ordered back to work at 8.00 a.m. on the
same day shall be paid $3.40 for breakfast.

(e) The provisions of this subclause do not operate so as to
require payment of more than double time rates, or double
time and one half on a holiday prescribed under this award for
any work.

(10) If when the meal time customary in the industry ar-
rives, an employee is required to continue working and his/
her meal interval is thereby deferred, he/she shall be paid at
overtime rates until he/she gets a meal interval of the custom-
ary duration.

(11) Provided that if the continuance of work is reasonably
necessary and could not have been avoided by any reasonable
action of the employer, the employer shall be allowed time
not exceeding 20 minutes before such penalty rate begins to
accrue.

(12) (a) By agreement between the employee and employer,
time off in lieu of payment for overtime may be granted pro-
portionate to the payment to which the employee is entitled.
Such time off is to be taken in unbroken periods according to
each period of overtime worked.

(b) The actual period of time off may be accrued and taken
at a time agreed between the employer and employee con-
cerned.

9.—SATURDAY AND SUNDAY WORK
(1) All ordinary time worked between midnight on Friday

and midnight on Saturday shall be paid at the rate of time and
one half. All ordinary time worked on Sunday shall be paid at
the rate of double time.

(2) The provisions of this clause shall not apply to employ-
ees whose ordinary hours of work are spread over any five
days of the week and who receive the loading prescribed in
Clause 15.—Wages of this award.

10.—ANNUAL LEAVE
(1) (a) Except as hereinafter provided a period of four con-

secutive weeks’ leave with payment of ordinary wages as
prescribed shall be allowed annually to an employee by his/
her employer after a period of 12 months’ continuous service
with such employer.

(b) The total annual leave entitlement may, by agreement be-
tween the employee and the employer, be taken in more than
one portion. Provided that no portion is less than one week.

(2) If any holiday referred to in Clause 11.—Public Holi-
days of this award falls within an employee’s period of annual
leave there shall be added to that period one day being an ordi-
nary working day for each such holiday observed as aforesaid.

(3) If after completing one month’s continuous service in
any qualifying 12 monthly period an employee lawfully leaves
his/her employment or his/her employment is terminated by
the employer through no fault of the employee, the employee
shall be paid 2.92 hours’ pay at his/her ordinary rate of wage
in respect of each completed week of continuous service in
that qualifying period.

(4) Ordinary wages for an employee shall mean the rate of
wage the employee has received for the greatest portion of the
calendar month prior to taking his/her annual leave including
the loading prescribed in Clause 15.—Wages of this award for
those employees who work no fixed hours of duty.

(5) Prior to commencing any period of annual leave each
employee shall be paid for that period of leave at the rate of
wage he/she would have received in respect of ordinary time
he/she would have worked had he/she not been on leave dur-
ing the relevant period. Provided that—

(a) where an employee has worked less than the full time
hours per week specified in Clause 6.—Hours of this
award over the accrual period for which annual leave
is being taken, the hours for which payment is made
shall be calculated on an average of the number of
hours worked per week during the accrual period.

(b) In addition to the payment prescribed for annual leave
an employee shall receive a loading of 17.5 percent.
calculated on the rate of wage prescribed by subclause
(4) of this clause.

 (6) In addition to any payment to which he/she may be en-
titled under subclause (1), (2) and (3) of this clause, an
employee whose employment terminates after he/she has com-
pleted a 12 monthly qualifying period and who has not been
allowed the leave prescribed under this award in respect of
that qualifying period, shall be given payment in lieu of that
leave and the loading prescribed in subclause (5) hereof un-
less—

(a) he/she has been justifiably dismissed for misconduct;
and

(b) the misconduct for which he/she has been dismissed
occurred prior to the completion of that qualifying
period.

(7) An employee may be granted annual leave with payment
of ordinary wages as prescribed prior to his/her having com-
pleted a period of 12 months’ continuous service, in which
case should the services of such employee terminate or be ter-
minated prior to the completion of 12 months’ continuous
service, the said employee shall refund to the employer the
difference between the amount received by him/her for wages
in respect of the period of his/her annual leave and the amount
which would have accrued to him/her by reason of the length
of his/her service up to the date of the termination of his/her
services.

(8) (a) When computing the annual leave due under this
clause, no deduction shall be made from such leave in respect
of the period that an employee is on annual leave, long service
leave and/or holidays or other approved leave. Provided that
no deduction shall be made for any approved period an em-
ployee is absent from duty through sickness, with or without
pay, unless the absence exceeds three calendar months, in which
case deduction may be made for such excess only.

(b) Approved periods of absence from work caused through
accident sustained in the course of employment shall not be
considered breaks in continuity of service, but the first six
months only of any such period shall count as service for the
purpose of computing annual leave.

(9) Employees regularly working north of South Latitude
26 shall be allowed to accumulate annual leave for two years,
subject to the convenience of the employer. Such employees
who proceed to Perth and Geraldton during the period of such
leave shall be allowed once in each two years reasonable trav-
elling time on the forward and return journeys between the
place of their employment and either of the said cities.

(10) The provisions of this clause shall not apply to casual
employees.

11.—PUBLIC HOLIDAYS
(1) (a) The following days, or the days observed in lieu shall,

subject as hereinafter provided, be allowed as holidays, with-
out deduction of pay, namely—

New Year’s Day, Australia Day, Good Friday, Easter Mon-
day, Anzac Day, Labour Day, Foundation Day, Sovereign’s
Birthday, Christmas Day and Boxing Day.
Provided that another day may be taken as a holiday by
arrangement between the parties, in lieu of any of the
days named in the subclause.

(b) When any of the days mentioned in paragraph (a) hereof
falls on a Saturday or a Sunday the holiday shall be observed
on the next succeeding Monday, and when Boxing Day falls
on a Sunday or a Monday the holiday shall be observed on the
next succeeding Tuesday. In each case the substituted day shall
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be a holiday without deduction of pay and the day for which it
is substituted shall not be a holiday.

(2) Where—
(a) a day is proclaimed as a public holiday or as a public

half holiday under Section 7 of the Public and Bank
Holidays Act, 1972; and

(b) that proclamation does not apply throughout the State
or to the metropolitan area of the State,

that day shall be a public holiday or, as the case may be a
public half holiday for the purposes of this award within the
district or locality specified in the proclamation.

(3) (a) Whenever any of the days referred to in paragraph (a)
of subclause (1) of this clause fall on an employee’s ordinary
working day and the employee is not required to work on such
day he/she shall be paid for the ordinary hours he/she would
have worked on such day had it not been a holiday.

(b) An employee who, on any day observed as a holiday
under this clause, is required to work during his/her ordinary
hours of work, shall be paid for the time worked at the rate of
double time and one-half.

(c) Provided that in lieu of provisions in paragraph (b) of
this subclause and subject to agreement between the employer
and the employee, work performed on a public holiday may
be paid for at the rate of time and one-half for time worked
and in addition the employee shall be allowed one day’s leave
with pay which may be taken as follows—

(i) in conjunction with annual leave; or
(ii) at any time within a 12 month period mutually ac-

ceptable to the employer and the employee.
(4) When the employee is absent on leave without pay, sick

leave without pay or workers’ compensation any day falling
during such absence shall not be treated as a paid holiday.
Where the employee is on duty or available for duty on the
working day immediately preceding a holiday, or resumes duty
or is available on the working day immediately following a
day observed as a holiday as prescribed in this clause, the
employee shall be entitled to be paid for such holiday.

(5) When any of the days observed as a holiday under this
clause fall during an employee’s annual leave, the employee
shall, for each such day, be allowed a day’s leave with pay to
be taken immediately after completion of that annual leave.

12.—SICK LEAVE
(1) (a) An employee shall be entitled to payment for non-

attendance on the ground of personal ill health or injury for 1/
6th of a week’s pay for each completed month of service.

(b) Payment hereunder may be adjusted at the end of each
accruing year, or at the time the employee leaves the service
of the employer in the event of the employee being entitled by
service subsequent to the sickness in that year to a greater
allowance than that made at the time the sickness occurred.

(2) The unused portions of the entitlement prescribed in
subclause (1) hereof in any accruing year shall be allowed to
accumulate and may be availed of in the next or any succeed-
ing year.

(3) In order to acquire entitlement to payment in accordance
with this clause the employee shall as soon as reasonably prac-
ticable advise the employer of his/her inability to attend for
work, the nature of his/her illness or injury and the estimated
duration of the absence. Provided that such advice other than
in extraordinary circumstances shall be given to the employer
within 24 hours of the commencement of the absence.

(4) No employee shall be entitled to the benefit of this clause
unless he/she produces proof to the satisfaction of the em-
ployer or his/her representative of such sickness provided that
the employer shall accept as satisfactory proof a statutory dec-
laration or like proof where by reason of remoteness from
medical facilities it is impractical to procure a medical certifi-
cate for absences of less than three consecutive working days
unless the total of such absences exceeds five days in any one
accruing year.

(5) (a) Subject to the provisions of this subclause, the provi-
sions of this clause apply to an employee who suffers personal
ill health or injury during the time when he/she is absent on
annual leave and an employee may apply for and the employer
shall grant paid sick leave in place of paid annual leave.

(b) Application for replacement shall be made within seven
days of resuming work and then only if the employee was
confined to his/her place of residence or a hospital as a result
of his/her personal ill health or injury for a period of seven
consecutive days or more and he/she produces a certificate
from a registered medical practitioner that he/she was so con-
fined. Provided that the provisions of this paragraph do not
relieve the employee of the obligation to advise the employer
in accordance with subclause (3) of this clause if he/she is
unable to attend for work on the working day next following
his annual leave.

(c) Replacement of paid annual leave by paid sick leave shall
not exceed the period of paid sick leave to which the employee
was entitled at the time he proceeded on annual leave and shall
not be made with respect to fractions of a day.

(d) Where paid sick leave has been granted by the employer
in accordance with paragraphs (a) and (b) of this subclause,
that portion of the annual leave equivalent to the paid sick
leave is hereby replaced by the paid sick leave and the re-
placed annual leave may be taken at another time mutually
agreed to by the employer and the employee or, failing agree-
ment, shall be added to the employee’s next period of annual
leave or, if termination occurs before then, be paid for in ac-
cordance with the provisions of Clause 10.—Annual Leave.

(e) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken
provided that the annual leave loading prescribed in Clause
9.—Annual Leave shall be deemed to have been paid with
respect to the replaced annual leave.

(6) The provisions of this clause with respect to payment do
not apply to employees who are entitled to payment under the
Workers’ Compensation and Assistance Act 1981 nor to em-
ployees whose injury or illness is the result of the employee’s
own misconduct.

(7) The provisions of this clause do not apply to casual em-
ployees.

13.—CONDITIONS AND ALLOWANCES
The provisions of the Miscellaneous Government Condi-

tions and Allowances Award No. A4 of 1992 shall apply mutatis
mutandis to all employees covered by this award.

14.—LONG SERVICE LEAVE
(1) The conditions governing the granting of long service

leave to Government wages employees generally shall apply
to employees covered by this award.

(2) When an employee proceeds on long service leave, there
shall be no accrual towards an accrued day off in accordance
with the provisions of subclause (1) of Clause 6.—Hours of
this award nor any credit accumulated for such periods of leave.

15.—WAGES
(1) The minimum weekly rate of wage payable to employ-

ees under this Award shall be as follows—
Arbitrated Safety

Per Net Adjustments Per
 Week 1, 2 and 3 Week

$ $ $
(a) Warden-in-Charge

1st year of employment 409.70 24.00 433.70
2nd year of employment 413.50 24.00 437.50
3rd year of employment
 and thereafter 417.40 24.00 441.40

(b) Mobile Warden
1st year of employment 404.20 24.00 428.20
2nd year of employment 408.00 24.00 432.00
3rd year of employment
 and thereafter 411.80 24.00 435.80

(c) Assistant Warden
1st year of employment 388.10 24.00 412.10
2nd year of employment 391.90 24.00 415.90
3rd year of employment
 and thereafter 395.80 24.00 419.80

(d) Ranger
1st year of employment 390.30 24.00 414.30
2nd year of employment 394.10 24.00 418.10
3rd year of employment
 and thereafter 404.90 24.00 428.90

(e) Noalimba Night Supervisor
1st year of employment 404.20 24.00 428.20
2nd year of employment 408.00 24.00 432.00
3rd year of employment
 and thereafter 411.80 24.00 435.80
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(f) The rates of pay in this award include three arbi-
trated safety net adjustments totalling $24.00 per
week available under the Arbitrated Safety Net Ad-
justment Principle pursuant to either the December
1993 State Wage Decision, the December 1994 State
Wage Decision and the March 1996 State Wage De-
cision. The first, second and third $8.00 per week
arbitrated safety net adjustments may be offset to
the extent of any wage increase payable since 1 No-
vember 1991 pursuant to enterprise agreements or
consent awards or award variations to give effect to
enterprise agreements, insofar as that wage increase
or part of it has not previously been used to offset an
arbitrated safety net adjustment. Increases made un-
der previous State Wage Case Principles or under
the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be
used to offset arbitrated safety net adjustments.

(2) Provided that the rate of pay referred to in subclause (1)
of this clause shall increase by 15% for employees where such
employees’ ordinary hours of work are worked over any five
days of the week as prescribed by Clause 6.—Hours of this
Award.

(3) Supervision Allowance
Employees placed in charge of other employees shall be paid

the following weekly allowance, or part thereof, in addition to
the rate prescribed for the employee’s class of work

$ Per Week
 1 to 5 employees 6.77
 6 to 10 employees 12.17
11 to 15 employees 15.18
16 to 20 employees 20.63
over 20 (for each
 additional employee) 0.23

(4) Casual employees shall be paid 20% in addition to the
rates otherwise payable under this clause.

(5) The term “year of employment” in this clause shall mean
years of service with the employer irrespective of classification.

16.—HIGHER DUTIES
(1) (a) An employee other than an Assistant Warden who

performs duties which carry a higher minimum rate than that
which such employee usually performs shall be entitled to the
higher minimum rate while so employed.

(b) Where such employee is engaged in the higher grade of
work for more than two hours in any one day, the employee
shall be paid the higher rate for the whole day.

(2) An Assistant Warden who is authorised to perform the
duties of a Warden’s position shall, after a period of two hours,
be paid the appropriate rate for such duties.

17.—SPECIAL RATES AND CONDITIONS
(1) All employees called upon to clean toilet closets shall

receive an allowance of 49 cents per closet per week and for
these purposes, one metre of urinal shall count as one closet
and three urinal stalls shall count as one closet.

(2) An employee who is the holder of an approved First Aid
Certificate shall in addition to their normal rate of pay be paid
an additional allowance of $1.64 per week.

(3) An employee where practicable shall not be required to work
from the top of a ladder more than 3.5 metres long which rests on the
ground or floor level unless provided with an assistant.

(4) Mobile Wardens shall in addition to their normal rate of
pay be paid an allowance of $63.50 per week to offset the
costs associated with living in and maintaining a caravan. This
allowance shall be reviewed on the 31st December each year.
The adjustment to the rates shall be effective from the begin-
ning of the first pay period to commence on or after the first
day of January in each year.

(5) The provisions of the Public Service Camping Allowance
Agreement 1985 shall apply mutatis mutandis to this award.

18.—CHANGE ROOMS AND MESS FACILITIES
(1) (a) Suitable dressing accommodation for employees who

do not live on site shall be provided by the employer where
employees may change their clothes. Tools and appliances shall
not be kept in the dressing room.

(b) All employees shall be provided with facilities for boil-
ing water.

(c) Employees shall be permitted to eat their meals in a
convenient and clean place, protected from the weather,
and each such employee shall remove all litter and food-
stuff after use.

(d) Where practicable the employer shall provide suitably
equipped messing and toilet facilities.

19.—PROTECTIVE CLOTHING AND EQUIPMENT
(1) Goggles, safety helmets, climbing boots, respirators, oil-

skins, gumboots, sou’westers, wet weather clothing, suitable
gloves and any other such clothing and equipment deemed
necessary by the employer shall be supplied to employees cov-
ered by this award where the nature of the employment is such
as to warrant their respective use.

(2) The clothing and equipment issued pursuant to this clause
shall remain the property of the employer and shall be replaced
on a fair wear and tear basis.

(3) Safety boots issued pursuant to this clause shall be worn
at all times deemed necessary by the employer. Any employee
not wearing safety boots at times deemed necessary by the
employer will not be allowed to commence work and will not
be paid for any time lost as a result.

(4) All employees called upon to clean toilets shall on re-
quest be supplied with rubber gloves.

(5) All materials, appliances and tools required in con-
nection with the performance of the employee’s duties shall
be supplied to such employee by the employer without
charge.

(6) In every case where the employer requires an employee
to wear a uniform for his work the same shall be supplied by
the employer.

20.—TRANSFERS AND TERMINATION
(1) An employee, promoted or transferred by the employer

in the normal course of his employment shall be reimbursed
for all reasonable expenses actually incurred in connection with
such transfer or promotion.

(2) An employee transferred at his/her own request, or for
disciplinary reasons, will be responsible for his/her own re-
moval expenses.

(3) An employees, whose services are terminated by the
employer through no fault of the employee shall be reimbursed
for reasonable removal expenses incurred in returning from
the place of employment to his/her original place of engage-
ment.

(4) All travelling time in connection with promotion, trans-
fer or termination pursuant to subclauses (1) and (3) of this
clause shall be paid for at a maximum travelling time per day
of eight hours at the rate applicable to the time of day and the
day of the week.

21.—NO REDUCTION
Nothing contained herein shall in itself operate so as to re-

duce the wages and conditions of any employee who at the
date of this award is being paid above the minimum rate and/
or conditions prescribed for his/her class of work.

22.—UNIFORMS
In addition to clause 22.—Protective Clothing and Equip-

ment each employee shall be provided by the employer with a
uniform on the basis set out herein—

(1) The following uniform issue shall be replaced on a
fair wear and tear basis—
4 shirts or 2 long sleeve shirts, and 2 short sleeve
shirts
4 pairs of trousers or 2 pairs trousers and 2 pair shorts
1 belt
1 jumper/cardigan
1 castro jacket
1 hat (optional)
1 tie (optional)
4 pairs socks
1 pair boots or shoes.

(2) The employee shall be responsible for the launder-
ing of any such uniforms so supplied.
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23.—LIBERTY TO APPLY
Liberty is reserved for the term of this award to the Union to

apply to amend with respect to;
(1) the quantum of the loading prescribed for employ-

ees in Clause 15.—Wages of this award, where such
employee’s ordinary hours of work are worked over
any five days of the week subject to Clause 6.—Hours
of this award;

(2) the quantum of wage rates prescribed for all classifi-
cations in Clause 15.—Wages of this award.

APPENDIX—RESOLUTION OF DISPUTES
REQUIREMENT

(1) This Appendix is inserted into the award/industrial agree-
ment as a result of legislation which came into effect on 16
January 1996.

(2) Subject to this appendix, and in addition to any current
arrangements the following procedures shall apply in connec-
tion with questions, disputes or difficulties arising under this
award/industrial agreement.

(a) The persons directly involved, or representatives of
person/s directly involved, shall discuss the ques-
tion, dispute or difficulty as soon as is practicable.

(b) (i) If these discussions do not result in a settle-
ment, the question, dispute or difficulty shall
be referred to senior management for further
discussion.

(ii) Discussions at this level will take place as soon
as practicable.

(3) The terms of any agreed settlement should be jointly
recorded.

(4) Any settlement reached which is contrary to the terms of
this award/industrial agreement shall not have effect unless
and until that conflict is resolved to allow for it.

(5) Nothing in this appendix shall be read so as to exclude
an organisation party to or bound by the award/industrial agree-
ment from representing its members.

(6) Any question, dispute or difficulty not settled may be
referred to the Western Australian Industrial Relations Com-
mission.

(7) This appendix shall come into effect on and from 16
August 1996.

Dated at Perth this 6th day of December

SCHEDULE A—PARTIES TO THE AWARD
The following organisation is a party to this award—

The Federated Miscellaneous Workers’ Union of Aus-
tralia, W.A. Branch.

SCHEDULE B—RESPONDENTS
The Hon. Minister for Sport and Recreation, Perry Lakes

Stadium, WEMBLEY WA 6014

THE SUGAR REFINING AWARD
No. A 41 of 1982.

PURSUANT to section 93(6) of the Industrial Relations Act
1979 the following award has been consolidated and is pub-
lished hereunder for general information.

Dated at Perth this 2nd day of May, 1997
J. CARRIGG,

Registrar.

The Sugar Refining Award

1.—TITLE
This award shall be known as “The Sugar Refining Award”

and shall replace Award No. 39 of 1981.

1A.—STATEMENT OF PRINCIPLES—AUGUST 1996
It is a condition of this award/industrial agreement that any

variation to its terms on or from the 7th day of August, 1996
including the $8.00 per week Arbitrated Safety Net Adjust-
ments, shall not be made except in compliance with the
Statement of Principles set down by the Commission in the
Reasons for Decision in matters No. 1164 of 1995 and
No. 915 of 1996.

2.—ARRANGEMENT
1. Title

1A Statement of Principles—August 1996
2. Arrangement

2A. State Wage Case Principles—June 1991
3. Term of Award
4. Area, Incidence and Parties
5. Definitions
6. Contract of Service
7. Wages and Allowances
8. Mixed Functions
9. Hours

10. Overtime
11. Time and Wages Record
12. Public Holidays
13. Annual Leave
14. Sick Leave
15. Long Service Leave
16. Compassionate Leave
17. Rights of Union Representatives
18. Award to be Posted
19. Apprentices
20. Protective Equipment
21. Rostered Day Off Duty
22. Maternity Leave
23. Training
24. Liberty to Apply

Appendix—Resolution of Disputes Requirement
Appendix 1—New Classifications (Transition)
Appendix 2—Parties to the Award
Appendix—S.49B—Inspection Of Records Require-
ments

2A.—STATE WAGE CASE PRINCIPLES—JUNE 1991
It is a term of this award that the unions party to the

award undertake, for the duration of the Principles deter-
mined by the Commission in Court Session in Application
No. 704 of 1991, not to pursue any extra claims, award or
over-award, except when consistent with the State Wage
Case Principles.

3.—TERM OF AWARD
This award shall come into operation from the 15th Sep-

tember 1982 and shall continue in force until 15th
September 1983.

4.—AREA, INCIDENCE AND PARTIES
This Award shall cover employees of CSR Limited employed

in the classifications contained in this Award at their opera-
tions at Mosman Park and North Fremantle.

5.—DEFINITIONS
(1) “Mechanical Tradesperson—Special Class” means, sub-

ject to paragraph (c) of this subclause, a mechanical
tradesperson who—

(a) (i) is engaged in work on, or in connection with, fluid
power circuitry, which work requires for its perform-
ance the standard of knowledge and skills referred
to in subparagraphs (iii) and (iv) of this paragraph;
and

 (ii) is able, where necessary and practicable, to perform
such work without supervision and to examine, di-
agnose and modify systems comprising
interconnected fluid power circuits; and
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(iii) has satisfactorily completed the following TAFE
units:
Course Syllabus

No.
Industrial Hydraulics 1 85007
and
Industrial Pneumatics 1 85009
and either—
Industrial Hydraulics 2 85008
and
Hydraulics Component
Repair 85012
or
Pneumatic System
Maintenance (Industrial) 85010
and
Pneumatic System Control
(Industrial) 85014
or

 (iv) has, whether through practical experience or other-
wise, achieved a standard of knowledge comparable
to that which would be achieved under subparagraph
(iii) of this paragraph or, in the case of a dispute, has
been satisfactorily assessed and/or examined pursu-
ant to the Fluid Power Exemptions Course detailed
in paragraph (d) of this subclause; but does not in-
clude such an employee unless the work on which
the employee is engaged requires for its perform-
ance knowledge in excess of that gained by the
satisfactory completion of the appropriate Technical
College Trade Course.

(b) For the purpose of this award an employee shall be
deemed to be a Mechanical Tradesperson—Special Class only
for the time during which the employee meets the foregoing
conditions, unless—

 (i) that time exceeds 16 hours per week; or
 (ii) in the opinion of his/her employer, or in the event of

disagreement in the opinion of the Board of Refer-
ence, that time is likely, during the course of
employment, to exceed 16 hours per week on average,
in which case the employee shall be classified as Me-
chanical Tradesperson—Special Class for as long as
the employment continues on either of those bases.

(c) For the purpose of this definition, employees who have
completed courses in any other State shall, in the event of a
dispute, submit their credentials for assessment by TAFE or
be assessed in accordance with subparagraph (iv) of paragraph
(a) of this subclause.

(d) Fluid Power Exemptions Course:
Course exemptions for Fluid Power Certificate Units

can only be granted on completion of the TAFE divisional
exam. However, class attendance exemptions may be
granted for the following reasons:
 (i) Attending Short Vocational course (30 hours). This

will exempt the student from the practical compo-
nent of the course. However, the theory component
can be completed by a 24 hour correspondence course
with TAFE External Studies.

 (ii) Students claiming exemption from the practical
course requirements, due to their industrial skills,
could obtain an exemption through a documented
case presented by their employer.
Full course accreditation can then be obtained by
completing the 24 hour correspondence course with
TAFE External Studies.

(iii) Students without documented evidence may ob-
tain a practical exemption through five hours of
skill testing. These students, if successful, may
then enter the correspondence mode to obtain full
unit accreditation.

 (iv) Students who have claimed subject exemptions in
the certificate of workshop technology can only gain
an automatic exemption from the introductory units
on full completion of the certificate.

(e) For the purposes of this definition, ‘fluid power circuitry’
involves Industrial Hydraulics and/or Industrial Pneumatics.

6.—CONTRACT OF SERVICE
(1) Weekly Employment. Except as hereinafter provided,

the contract of employment of every employee shall be for a
weekly engagement.

(2) Casual Employment. A casual employee is one em-
ployed for less than one week, with a minimum of four
hours in any day. He shall be paid at the rate of twenty per
cent in addition to the rate prescribed in this Award on an
hourly basis.

(3) Termination of Employment. Employment, except in the
case of casual employees, shall be terminable on either side
by one week’s notice given on any day, or by the payment or
forfeiture of a week’s wages, as the case may be. This subclause
does not affect the right of the employer to dismiss for mis-
conduct, in which case wages shall be paid up to the time of
dismissal only.

(4) Absence from Duty. Any employee not attending for duty
shall lose his pay for the actual time of such non-attendance
subject to the provisions of Clause 14 hereof as to payment for
absence on account of illness. Where any unnotified and un-
approved absence extends for more than one week, the
employment shall be deemed to have terminated upon the ex-
piration of the said week.

(5) Standing Down Employees. The Company shall be enti-
tled to deduct payment for any day or portion of a day upon
which an employee cannot be usefully employed because of
any strike by the unions or by any other association or union,
or through the breakdown of the employer’s machinery, or
any stoppage of work by any cause which the employer can-
not reasonably prevent.

(6) If an employee is required to attend for work on any day
but because of failure or shortage of electric power work is
not provided, such employee shall be entitled to two hours’
pay and further, where any employee commences work he/she
shall be provided with four hours’ employment or be paid for
four hours’ work.

(7) (a) The employer may direct an employee to carry out
such duties as are within the limits of the employee’s skill,
competence and training consistent with the classification struc-
ture of this Award provided that such duties are not designed
to promote deskilling.

 (b) The employer may direct an employee to carry out such
duties and use such equipment as may be required provided
that the employee has been properly trained in the use of such
equipment.

 (c) Any direction issued by the employer pursuant to para-
graphs (a) and (b) hereof shall be consistent with the employer’s
responsibilities to provide a safe and healthy working envi-
ronment.

7.—WAGES AND ALLOWANCES
 (1) Adults: The weekly wage rates for adult employees cov-

ered by this Award shall be—
First Arbitrated   Total

Rate Safety Net Adjustment   Rate
Per Week Payment Per Week

$ $ $

(a) Production Employees
(AWU)—

Shift Employees
Shift Operator Grade 1 430.50 8.00 438.50
Shift Operator Grade 2 414.30 8.00 422.30
Day Employees
Leading Hand Grade 1 421.30 8.00 429.30
Leading Hand Grade 2 414.30 8.00 422.30
Operator Grade 1 414.30 8.00 422.30
Operator Grade 2 403.20 8.00 411.20
Operator Grade 3 389.20 8.00 397.20

(b) Boiler Attendants and Greasers (CMEU)
Boiler Attendant (attending

two or more boilers) 421.30 8.00 429.30
Greaser and Hot Water

Attendant 403.20 8.00 411.20
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First Arbitrated   Total
Rate Safety Net Adjustment   Rate

Per Week Payment Per Week
$ $ $

(c) Tradespersons and Others (CEPU)
Electrician—Special Class496.30 8.00 504.30
Fitter—Tradesperson 468.40 8.00 476.40
Electrical Fitter—

Tradesperson 468.40 8.00 476.40
Welder—First Class 468.40 8.00 476.40
Rigger—Licensed 422.80 8.00 430.80
Tradesperson’s Assistant 391.10 8.00 399.10

(d) These rates in paragraphs (a), (b) and (c) recognise all
disabilities associated with the work of metal trades employ-
ees, except those in subclause (7) hereof.

(e) Safety Net Adjustment payments set out in this clause
represent a payment which shall be absorbed into overaward
payments.

An “overaward payment” is defined as the amount (whether
it be termed “overaward payment”, “attendance bonus”, “serv-
ice increment” or any term whatsoever) which an employee
would receive in excess of the “award wage” which applied
immediately prior to the decision of the Western Australian
Industrial Relations Commission dated 24 December 1993
(Application No. 1457 of 1993) for the classification in which
such employee is engaged. Provided that such payment shall
exclude overtime, shift allowances, penalty rates, disability
allowances, fares and travelling time allowances and any other
ancillary payments of a like nature prescribed by the award.

The Safety Net Payment is an adjustment reflecting the ap-
plication of the arbitrated safety net adjustment principle
enunciated in the State Wage Decision of 24 December 1993.

Consistent with the requirements of that principle the $8.00
safety net adjustment is absorbable to the extent of any equiva-
lent amount in rates of pay—whether overaward, award or
industrial agreement—in excess of the minimum rates (classi-
fication rate and supplementary payment) prescribed in
accordance with the September 1989 State Wage Case deci-
sion.

(2) Apprentices
The weekly wage rates for apprentices shall be the un-

dermentioned percentages of the weekly wage rate payable
to an adult tradesperson under paragraph (c) of subclause
(1) hereof:

Percentage of Adult
Tradesperson Wage

Four Year Term %
First year 42
Second year 55
Third year 75
Fourth year 88
Three Year Term
First year 55
Second year 75
Third year 88

(3) Junior Employees
(a) The weekly wage rates for junior employees shall

be the undermentioned percentages of the weekly rate
applicable to the General Duties classification under
paragraph (a) of subclause (1) hereof:

Percentage of
Classification Rate
for Job Being Done

Day Employees %
16 to 17 years of age 60

Day Employees %
17 to 18 years of age 70
18 to 19 years of age 90
19 to 20 years of age 90
20 to 21 years of age 100

Shift Employees %
18 to 19 years of age 90
19 to 20 years of age 100
20 to 21 years of age 100

(b) No junior employed as automachine operator shall
be paid less than the rate prescribed for junior em-
ployees 18 to 19 years of age.

(c) All junior wage rates shall be calculated to the near-
est five cents.

(4) Shift Flexibility Allowance: In addition to the rates pre-
scribed in paragraph (a) of subclause (1) hereof, shift process
employees shall be paid—

Per Week
$

If required by the employer
to acquire and use additional
skills in one other process job 3.30

If required by the employer to
acquire and use additional
skills in two other process jobs 6.10

If required by the employer to
acquire and use additional
skills in three other process jobs 9.20

(5) Leading Hands: In addition to the wage rates prescribed
in paragraph (c) of subclause (1) hereof, AEEFEU Leading
Hands shall be paid per week—

Per Week
$

If placed in charge of not less
than three and not more than ten
employees 19.00
If placed in charge of more than
ten and not more than 20 employees 28.70
If placed in charge of more than
20 employees 37.20

(6) Shift Allowance
Shift employees shall be paid a shift allowance equal to an

additional 15% of the ordinary mean shift rate per afternoon
shift and 17.5% of the ordinary mean shift rate per night shift.

Payments are to be made as agreed between the parties.
For the purpose of this subclause the mean rate shall be the

average of the maximum and minimum said adult shift rates.
(7) Boilers

(a) Employees required to work in a boiler which has
not been cooled down, shall be paid at the rate of
time and a half for each hour so worked in addition
to the rates referred to in subclause (1) hereof. Any
broken time of less than one hour shall be paid for as
one hour.

(b) Employees required to work inside boiler drums or
in the space between the tube bank and boiler drums
shall be paid at the rate of 69 cents per hour in addi-
tion to the rates in subclause (1) hereof.

(8) Confined Spaces, Tanks and Bins: Any employees en-
gaged in cleaning or scraping inside any confined space, or
tanks or bins, shall be paid 69 cents per hour, with a minimum
payment for two hours, in addition to his/her ordinary or over-
time rate of pay as the case may be whilst so employed.

(9) Char End: Employees working at the char end in either
cutting-in raw char, or bagging spent char or char dust, shall
be paid an extra 39 cents per hour whilst so working.

(10) First Aid Duties: Employees holding a current first aid
certificate, who are appointed to act as first aid attendants in
association with other work under this award, shall be paid an
allowance of $7.60 per week.

(11) Electrician’s Licence Allowance: An Electrician—Spe-
cial Class or an Electrical Fitter, who holds and in the course
of his/her employment may be required to use a current “A”
Grade or “B” Grade licence issued pursuant to the relevant
regulation in force on the 28th day of February, 1978 under
the Electricity Act 1945, shall be paid an allowance of $14.30
per week.

(12) Water Blast Cleaner: Employees engaged in operating
the water blast cleaner shall be paid an allowance of 44 cents
per hour whilst so working.
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(13) Tool Allowance
(a) Where the employer does not provide a tradesperson

or an apprentice with the tools ordinarily required
by that tradesperson or apprentice, the employer shall
pay a tool allowance of—

(i) $9.90 per week to such tradesperson; or
(ii) in the case of an apprentice a percentage of

$9.90, being the percentage which appears
against his/her year of apprenticeship in
subclause (2) hereof,

for the purpose of such tradesperson or apprentice
supplying and maintaining tools ordinarily required
in the performance of his/her work as a tradesperson
or apprentice.

(b) Any tool allowance paid pursuant to paragraph (a)
of this subclause shall be included in, and form part
of, the ordinary weekly wage prescribed in this
clause.

(c) The employer shall provide for the use of
tradespersons or apprentices all necessary power
tools, special purpose tools and precision measuring
instruments.

(d) A tradesperson or apprentice shall replace or pay for
any tools supplied by the employer if lost through
his/her negligence.

(14) Minimum Wage
Notwithstanding the provisions of this award no employee

(including an apprentice), 21 years of age or over, shall be
paid less than $275.50 per week at his/her ordinary rate of pay
in respect of the ordinary hours of work prescribed by this
award, but that minimum rate of pay does not apply where the
ordinary rate of pay (including any part thereof payable in
addition to the award rate) is not less than $275.50.

Where the said minimum rate of pay is applicable the same
rate shall be payable on holidays, during annual leave, sick
leave, long service leave and any other leave prescribed by
this award.

Notwithstanding the foregoing, where in this Award an ad-
ditional rate is prescribed for any work as a percentage fraction
or multiple of the ordinary rate of pay it shall be calculated
upon the rate prescribed by this award for the classification in
which the employee is employed.

(15) Structural Efficiency
(a) The parties to this award are committed to co-oper-

ating positively to increase the efficiency,
productivity and international competitiveness of the
sugar refining industry and to enhance the career
opportunities and job security of employees in the
industry.

(b) At the enterprise, a consultative mechanism shall be
established by the employer. The consultative mecha-
nism shall be appropriate to the size, structure and
needs of CSR North Fremantle and Mosman Park.
Measures raised by the employer, employees or un-
ions for consideration consistent with the objectives
of paragraph (a) hereof shall be processed through
the consultative mechanism.

(c) Measures raised for consideration consistent with
paragraph (b) hereof shall be related to implementa-
tion of the new classification structure, the facilitative
provisions contained in this award, and subject to
Clause 23.—Training, of this Award matters concern-
ing training and subject to paragraph (d) hereof, any
other measures consistent with the objectives of para-
graph (a) of this subclause.

(d) Without limiting the rights of either the employer or
a union to arbitration, any other measure designed to
increase flexibility at the plant or enterprise and
sought by any party shall be notified to the Commis-
sion and by agreement of the parties involved shall
be subject to the following requirements—

(i) the changes sought shall not affect provisions
reflecting national standards recognized by the
Western Australian Industrial Relations Com-
mission;

(ii) the majority of employees affected by the
change at the plant or enterprise must genu-
inely agree to the change;

(iii) no employee shall lose income as a result of
the change;

(iv) the relevant union or unions must be a party to
the agreement;

(v) the relevant union or unions shall not unrea-
sonably oppose any agreement;

(vi) any agreement shall be subject to approval by
the Western Australian Industrial Relations
Commission and, if approved, shall operate
as a Schedule to this award and take prec-
edence over any provision of this award to the
extent of any inconsistency.

(e) The parties shall undertake appropriate consultation
in accordance with paragraph (b) of this subclause.

(f) Upon transition to the new classification structure
employees subject to paragraph (e) hereof will per-
form work in accordance with the new classifications
as set out in Appendix 1 to this award and Clause
7.—Wages and Allowances, of this award.

(g) Reclassification will be according to the following
principles—

(i) Employees will transfer to the new classifica-
tion structure without loss of pay in accordance
with Appendix 1 of this award agreed between
the parties which will ‘line-up’ the old classi-
fications with the new levels.

(ii) Reclassification to any higher level shall be
contingent upon such additional work being
available and required to be performed by the
employer.

(iii) In the event that there is a claim for reclassifi-
cation by an existing employee to a higher level
under the new structure on the ground that the
employee possesses equivalent skill and
knowledge gained through on-the-job experi-
ence or on any other ground the following
principles apply—

The parties agree that the existing disputes
avoidance procedure shall be followed.

Agreed competency standards shall be es-
tablished by the parties in conjunction with
TAFE where practicable (and SESDA when
operative) for all levels in the new classifica-
tion structure before any claims for
reclassification are processed and shall be in-
corporated in the Implementation Manual as
they become available.

The Implementation Manual shall lay down
procedures for testing the validity of an em-
ployee’s claim for reclassification. These
procedures shall be undertaken by an inde-
pendent third party recognized by the National
Training Board—e.g. TAFE.

(h) Review:
The parties agree to review the implementa-

tion of the new wages and classification structure
by June 1992. Furthermore, it is agreed to resolve
issues relating to classification definitions,
relativities and the method of expression of rates
of pay. The parties will seek to amend this award
to reflect agreements reached in respect of the
above matters by June 1992.

8.—MIXED FUNCTIONS
Where an employee is employed for two hours or less dur-

ing any day on work in a higher grade than his ordinary
occupation he shall be paid for the time so occupied at the
higher rate. If so employed for more than two hours, he shall
be paid at the higher rate for the whole of the shift.

Provided that these provisions shall not apply where an
employee is performing duties for the sole purpose of training
in accordance with the enterprise training programme defined
in Clause 23.—Training, of this Award.
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9.—HOURS
(1) The hours of daywork employees shall be an average of

38 hours per week to be worked on a work cycle of 152 hours
in twenty-eight consecutive days, of which nineteen days are
rostered working days.

(2) Subject to subclause (4) hereof, the hours of shiftwork
employees shall be an average of 38 hours per week to be
worked on an annual cycle.

(3) Dayworkers shall work eight hours each day, Monday to
Friday inclusive, between the hours of 7.00a.m. and 5.30 p.m.

(4) Shiftworkers shall work shifts of eight hours each, in-
clusive of crib time. Such employees shall be employed on
day, afternoon and night shifts on successive weeks.

(5) Provided that these shift hours may be altered at any
time by agreement in writing between the unions and the em-
ployer, subject always to the provision that the average weekly
hours shall not exceed thirty-eight over the employee’s roster
cycle. Until any such agreement has been arrived at, it shall be
permissible for the employer to continue the system in opera-
tion at the date hereof.

(6) Shiftworkers referred to in subclause (4) of this clause
may commence the work of a night shift at 11.00 p.m. in which
case the time worked between 11.00 p.m. and midnight on
any Sunday or public holiday or rostered day off hereinafter
specified shall carry ordinary rates and be included as part of
their ordinary shiftwork hours.

10.—OVERTIME
(1) Payment For.

Except as otherwise provided all time worked outside
the ordinary working hours on any day Monday to Friday
inclusive shall be paid for at the rate of time and a half for
the first two hours and double time thereafter.

(2) Saturdays and Sundays.
All time worked on Saturdays prior to 12 noon shall be

paid for at the rate of time and a half for the first two
hours and double time thereafter. All time worked on Sat-
urdays after 12 noon or on Sundays shall be paid for at
the rate of double time, except in the case of watchpersons
or employees subject to subclause (4) of Clause 9.—Hours
hereof.

(3) Public Holidays.
All time worked on any day prescribed as a public holi-

day under Clause 12 of this award shall be paid for at the
rate of double time and a half.

(4) Meal Money.
Any employee required to continue working overtime

for more than one hour after his/her ordinary finishing
time or required to work on Saturdays or Sundays shall
be paid $6.00 meal money for each meal time occurring
during the period he/she is so working.

Provided that, except for work on Saturday and Sun-
day, such payment shall not apply where the employee
has been notified the previous day of the requirement to
work overtime, unless such overtime exceeds by more
than one hour the period for which he/she was notified to
provide a meal or meals.

(5) Travel.
An employee who usually travels to and from work by

using the public transport service and who, when required
to work overtime, is unable to use that service without
unreasonable delay shall be provided with transport by
the employer at no cost to the employee.

(6) Meal Breaks.
An employee shall not work for more than five hours

without a break for a meal.
 (7) Rest Periods After Overtime.

(a) When overtime work is necessary it shall wherever
practicable be so arranged that employees have at
least 10 consecutive hours off duty between the work
of successive days.

(b) A employee (other than a casual employee) who
works so much overtime between the termination of
his ordinary work on one day and the commence-
ment of his ordinary work on the next day that he

has not had at least 10 consecutive hours off duty
between those times shall, subject to this subclause,
be released after completion of such overtime until
he has had 10 consecutive hours off duty without
loss of pay for ordinary working time occurring dur-
ing such absence.

(c) If on the instructions of the employer, such an em-
ployee resumes or continues work without having
had such 10 consecutive hours off duty, he shall be
paid at double rates until he is released from duty for
such period and he shall then be entitled to be absent
until he has had 10 consecutive hours off duty with-
out loss of pay for ordinary working time occurring
during such absence.

(d) The provisions of this subclause shall apply in the
case of shift workers who rotate from one shift to
another as if eight hours were substituted for 10 hours
when overtime is worked-

(i) for the purpose of changing shift roster; or
(ii) where a shift employee does not report for duty

and a day employee or a shiftworker is required
to replace such shiftworker; or

(iii) where a shift is worked by arrangement be-
tween the employees themselves.

(e) Where an employee (other than a casual worker) is
called in to work on a Sunday or holiday preceding
an ordinary working day, he shall, wherever reason-
ably practicable, be given ten consecutive hours off
duty before his usual starting time on the next day. If
this is not practicable, then the provisions of para-
graphs (7a), (b) and (c) of this clause shall apply
mutatis mutandis

(8) Recalls.
An employee recalled after leaving the employer’s

premises to work overtime shall be paid a minimum of
four hours at the appropriate rate. Provided that overtime
worked as a result of a recall shall not be regarded as
overtime for the purpose of subclause (7) of this clause
when the actual time worked is less than two hours on
such recall or on each of such recalls.

(9) Work During Meal Breaks.
A dayworker instructed to work during his normal meal

break and thereafter until a meal break is allowed shall be
paid at overtime rates for the period during which such
meal break has been deferred.

(10) Notwithstanding anything contained in this Award—
(a) The Company may require any employee to work

reasonable overtime at overtime rates and such em-
ployee shall work overtime in accordance with such
requirement.

(b) No organisation party to this Award or employee or
employees covered by this Award shall in any way,
whether directly or indirectly be a party to or con-
cerned in any ban, limitation, or restriction upon the
working of overtime in accordance with the require-
ments of this subclause.

11.—TIME AND WAGES RECORD
The employer shall keep and enter up, or cause to be kept

and entered up, a record containing the names of each of its
employees to whom this Award applies, the class of work per-
formed by and the wages paid to each such employee, and the
time during which each such employee has been employed.
Such record shall be open for inspection by representatives of
the Unions during the usual office hours.

12.—PUBLIC HOLIDAYS
(1) (a) The following days or the days observed in lieu shall,

subject to subclause (3) of Clause 10.—Overtime hereof, be
allowed as holidays without deduction of pay, namely—New
Year’s Day, Australia Day, Good Friday, Easter Monday, Anzac
Day, Labour Day, Foundation Day, Sovereign’s Birthday,
Christmas Day and Boxing Day. Provided that another day
may be taken as a holiday by arrangement between the parties
in lieu of any of the days named in this subclause.

(b) Where any of the days mentioned in paragraph (a) hereof,
falls on a Saturday or a Sunday, such holiday shall be
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observed on the next succeeding Monday and where Boxing
Day falls on a Sunday or a Monday such holiday shall be ob-
served on the next succeeding Tuesday. In each case the
substituted day shall be deemed a holiday without deduction
of pay in lieu of the day for which it is substituted.

(2) On any public holiday not prescribed as a holiday under
this Award, the employer’s establishment or place of business
may be closed, in which case an employee need not present
himself for duty and payment may be deducted, but if work be
done ordinary rates of pay shall apply.

13.—ANNUAL LEAVE
(1) (a) Except as hereinafter provided, each employee is en-

titled to leave of four weeks inclusive of nineteen working
days and one rostered day off with payment as prescribed in
paragraph (b) hereof each year after a period of twelve months’
continuous service with the employer.

(b) Before going on leave an employee shall be paid the
wages he would have received in respect of the ordinary time
he would have worked had he not been on leave during the
relevant period, plus a loading of 20 per cent.

(c) For the purpose of calculating the leave loading in para-
graph (b) above, the ordinary wage of shiftworkers does not
include the shift allowance.

(2) If any prescribed holiday falls within an employee’s pe-
riod of annual leave and is observed on a day which in the
case of that employee would have been an ordinary working
day, there shall be added to that period one day being an ordi-
nary working day for each such holiday observed as aforesaid.

(3) Any time in respect of which an employee is absent from
work except time which he is entitled to claim sick pay or
time spent on holidays, annual leave or long service leave as
prescribed by this award or on worker’s compensation up to a
maximum of 13 weeks in any year of employment shall not
count for the purpose of determining his right to annual leave.

(4) In special circumstances and by mutual consent of the
employer, the employee and the union concerned, annual leave
may be taken in not more than two periods.

Provided further that an employee may, with the consent of
his/her employer, take short-term annual leave not exceeding
five days in any calendar year, at a time or times separate from
any of the periods determined in accordance with this clause.

(5) Notwithstanding the provisions of this clause where the
employer observes a Christmas closedown for the purpose of
granting annual leave, it may require an employee to take his
annual leave in not more than two periods but neither of such
periods shall be less than one week.

(6) Where the employer closes the factory for the purpose of
allowing annual leave to its employees, in the event of an
employee being employed for portion only of a year he shall
be entitled, subject to subclause (3) of this clause, to such leave
on full pay as is proportionate to his length of service during
that period with the employer and if such leave is not equal to
the leave given to the other employees he shall not be entitled
to work or pay whilst the other employees of the employer are
on leave on full pay.

(7) If, after one month’s continuous service in any qualify-
ing 12 monthly period, an employee lawfully leaves his
employment, or his employment is terminated by the employer
through no fault of the employee, the employee shall be paid
one twelfth of his annual leave entitlement in respect of each
completed month of continuous service in that qualifying pe-
riod.

(8) An employee whose employment terminates after he has
completed a twelve monthly qualifying period and who has
not been allowed the leave prescribed under this clause in re-
spect of that qualifying period shall be given payment as
prescribed in subclause (b) or (c) of subclause (1) of this clause
in lieu of that leave or, in the case to which subclauses (4), (5)
or (6) of this clause applies in lieu of so much of that leave as
had not been allowed, unless:

(a) he has been justifiably dismissed for misconduct; and
(b) the misconduct for which he has been dismissed oc-

curred prior to the completion of the qualifying
period.

(9) The provisions of this clause do not apply to casual employees.

14.—SICK LEAVE
(1) (a) Subject to the provisions of this clause an employee

is entitled to payment for non-attendance on the grounds of
personal ill-health for not more than eighty hours in his first
and each subsequent year of service.

(b) The entitlement prescribed in paragraph (a) shall accrue
on a pro rata basis for each completed month of service.

(c) Payment hereunder may be adjusted at the end of each
calendar year or at the time the employee leaves the service of
the employer, in the event of the employee being entitled by
service subsequent to the sickness to a greater allowance than
that made at the time the sickness occurred. This clause shall
not apply where the employee is entitled to compensation un-
der the Worker’s Compensation Act.

(2) The provisions of this clause with respect to payment do
not apply to employees who are entitled to payment under the
Worker’s Compensation Act nor to workers whose injury or
illness is the result of the worker’s own misconduct.

 (3) No employee shall be entitled to the benefits of this
clause unless he produces proof satisfactory to his employer
of sickness, but the employer shall not be entitled to a medical
certificate unless the absence is for three days or more.

(4) Sick leave shall accumulate from year to year so that any
balance of the period prescribed in subclause (1) of this clause
which has in any year not been allowed to any employee by the
employer as paid sick leave may be claimed by the employee
and subject to conditions hereinbefore prescribed, shall be al-
lowed by the employer in any subsequent year without diminution
of the sick leave prescribed in respect of that year. Provided that
an employee shall not be entitled to claim payment for any pe-
riod exceeding ten weeks in any one year of service.

(5) (a) Subject to the provisions of this subclause, the provi-
sions of this clause apply to an employee who suffers personal
ill health or injury during the time when he is absent on annual
leave and an employee may apply for and the employer shall
grant paid sick leave in place of paid annual leave.

(b) Application for replacement shall be made within seven
days of resuming work and then only if the employee was con-
fined to his place of residence or a hospital as a result of his
personal ill health or injury for a period of seven consecutive
days or more and he produces a certificate from a registered
medical practitioner that he was so confined. Provided that the
provisions of this paragraph do not relieve the employee of the
obligation to advise the employer if he is unable to attend for
work on the working day next following his annual leave.

(c) Replacement of paid annual leave by paid sick leave shall
not exceed the period of paid sick leave to which the employee
was entitled at the time he proceeded on annual leave and shall
not be made with respect to fractions of a day.

(d) Where paid sick leave has been granted by the employer
in accordance with paragraphs (a), (b) and (c) of this subclause,
that portion of the annual leave equivalent to the paid sick
leave is hereby replaced by the paid sick leave and the re-
placed annual leave may be taken at another time mutually
agreed to by the employer and the employee, or failing agree-
ment, shall be added to the employee’s next period of annual
leave, or if termination occurs before then, be paid for in ac-
cordance with the provisions of clause 13—Annual Leave.

(e) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken
provided that the annual leave loading prescribed in Clause
13—Annual Leave shall be deemed to have been paid with
respect to the replaced annual leave.

15.—LONG SERVICE LEAVE
(1) Right to Leave.

An employee shall, as herein provided, be entitled to
leave with pay in respect of long service.

(2) Long Service.
(a) The long service which shall entitle an employee to

such leave shall, subject as herein provided, be con-
tinuous service with one and the same employer.

(b) Such service shall include service prior to the first
day of April, 1958, if it continued until such time but
only to the extent of the last twenty completed years
of continuous service.
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    (c) (i) Where a business has, whether before or after
the coming into operation hereof, been trans-
mitted from an employer (herein called “the
transmittor”) to another employer (herein
called “the transmittee”) and an employee who
at the time of such transmission was an em-
ployee of the transmittor in that business
becomes an employee of the transmittee—the
period of the continuous service which the
employee has had with the transmittor (includ-
ing any such service with any prior
transmittor), shall be deemed to be service of
the employee with the transmittee.

(ii) In this subclause “transmission” includes trans-
fer, conveyance, assignment or succession
whether voluntary or by agreement or by op-
eration of law and “transmitted” has a
corresponding meaning.

(d) Where, over a continuous period, an employee has
been employed by two or more companies each of
which is a related company within the meaning of
Section 6 of the Companies Act, 1961, the period of
the continuous service which the employee has had
with each of those companies shall be deemed to be
service of the worker with the company by whom he
is last employed.

(e) Such service shall include:
(i) any period of absence from duty on any an-

nual leave or long service leave;
(ii) any period of absence from duty necessitated

by sickness of or injury to the employee but
only to the extent of fifteen working days in
any year of his employment;

(iii) any period following any termination of the
employment by the employer if such termina-
tion has been made merely with the intention
of avoiding obligations hereunder in respect
of long service leave or obligations under any
award in respect of annual leave;

(iv) any period during which the service of the
employee was or is interrupted by service—

(aa) as a member of the Naval, Military or
Air Forces of the Commonwealth of
Australia other than as a member of the
British Commonwealth Occupation
Forces in Japan and other than as a
member of the Permanent Forces of the
Commonwealth of Australia except in
the circumstances referred to in Sec-
tion 31(2) of the Defence Act,
1903-1956, and except in Korea or
Malaya after 26th June, 1950;

(bb) as a member of the Civil Construction
Corps established under the National
Security Act, 1939-1946;

(cc) in any of the Armed Forces under the Na-
tional Service Act, 1951 (as amended).

Provided that the employee, as soon as rea-
sonably practicable on the completion of any
such services, resumed or resumes employ-
ment with the employer by whom he was
employed immediately before the commence-
ment of such service.

(f) Service shall be deemed to be continuous notwith-
standing—

(i) the transmission of a business as referred to in
paragraph (c) of this subclause;

(ii) the employment with related companies as
referred to in paragraph (d) of this subclause;

(iii) any interruption of a class referred to in para-
graph (e) of this subclause;

(iv) any absence from duty authorised by the employer;
(v) any standing-down of an employee in accord-

ance with the provisions of an award, industrial
agreement, order of determination under ei-
ther Commonwealth or State law;

(vi) any absence from duty arising directly or in-
directly from an industrial dispute if the
employee returns to work in accordance with
the terms of settlement of the dispute;

(vii) any termination of the employment by the
employer on any ground other than slackness
of trade if the employee be re-employed by
the same employer within a period not exceed-
ing two months from the date of such
termination;

(viii) any termination of the employment by the
employer on the ground of slackness of trade
if the employee is re-employed by the same
employer within a period not exceeding six
months from the date of such termination;

(ix) any reasonable absence of the employee on
legitimate union business in respect of which
he has requested and been refused leave;

(x) any absence from duty after the coming into
operation of this clause by reason of any cause
not specified in this clause unless the employer,
during the absence or within 14 days of the
termination of the absence, notifies the em-
ployee in writing that such absence will be
regarded as having broken the continuity of
service, which notice may be given by deliv-
ery to the employee personally or by posting
it by registered mail to his last recorded ad-
dress, in which case it shall be deemed to have
reached him in due course of post.
Provided that the period of absence from duty
or the period of any interruption referred to in
placita (iv) to (x) inclusive of this paragraph
shall not (except as set out in paragraph (e) of
this subclause ) count as service.

(3) Period of Leave.
(a) The leave to which an employee shall be entitled or

deemed to be entitled shall be as provided in this
subclause.

(b) Subject to the provisions of paragraphs (e) and (f) of
this subclause, where an employee has completed at
least 10 years’ service the amount of leave shall be:

(i) in respect of 10 years’ service so completed—
13 weeks’ leave;

(ii) in respect of the next 10 years’ service—13
weeks’ leave;

(iii) in respect of each seven years’ service com-
pleted after such 20 years—13 weeks’ leave;

(iv) on the termination of the employee’s employ-
ment:

(aa) by his death;
(bb) in any circumstances otherwise than by

his employer for serious misconduct;
in respect of the number of years’ serv-
ice with the employer completed since
he last became entitled to an amount
of long service leave, a proportionate
amount on the basis of 13 weeks for
10 years’ service unless the employee
has already become entitled to two pe-
riods of leave in which case the
proportionate amount for service since
he became entitled to that second pe-
riod of leave shall be on the basis of 13
weeks for seven years’ service.

(c) Subject to the provisions of paragraph (f) of this subclause,
where an employee has completed at least seven years’
service but less than 10 years’ service since its commence-
ment and his employment is terminated:

(i) by his death; or
(ii) in any circumstances, otherwise than by his

employer for serious misconduct;
the amount of the leave shall be such proportion of
13 weeks’ leave as the number of completed years of
such service bears to 10 years.
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(d) In the cases to which paragraphs (b)(iv) and (c) of
this subclause apply the employee shall be deemed
to have been entitled to and to have commenced leave
immediately prior to such termination.

(e) An employee whose service with an employer com-
menced before 1st October 1982 and whose service
would entitle him to long service leave under this
clause shall be entitled to leave calculated on the fol-
lowing basis:

(i) for each completed year of service commenc-
ing before 1st October 1964 an amount of leave
calculated on the basis of 13 weeks’ leave for
20 years’ service;

(ii) for each other completed year of service com-
mencing before 1st October 1982 an amount
of leave calculated on the basis of 13 weeks’
leave for 15 years’ service; and (iii)
for each completed year of service commenc-
ing on or after 1st October 1982 an amount of
leave calculated on the basis of 13 weeks’ leave
for 10 years’ service or, as the case may be,
seven years’ service.

Provided that such employee shall not be entitled to
long service leave until his completed years of serv-
ice entitled him to the amount of long service leave
prescribed in either paragraph (b)(i) or paragraph
(b)(ii) or paragraph (b)(iii) of this subclause as the
case may be.

(f) An employee to whom paragraphs (b)(iv) and (c) of
this subclause apply whose service with an employer
commenced before 1st October 1982 shall be enti-
tled to an amount of long service leave calculated on
the following basis:

(i) for each completed year of service commenc-
ing before 1st October 1964 an amount of leave
calculated on the basis of 13 weeks’ leave for
20 years’ service; and

(ii) for each completed year of service commenc-
ing before 1st October 1982 an amount of leave
calculated on the basis of 13 weeks’ leave for
15 years’ service; and

(iii) for each completed year of service commenc-
ing on or after 1st October 1982 an amount of
leave calculated on the basis of 13 weeks’ leave
for ten years’ service or, as the case may be,
seven years’ service.

(4) Payment for Period of Leave.
(a) An employee shall, subject to paragraph (c) of this

subclause, be entitled to be paid for each week of
leave to which he has become entitled, or is deemed
to have become entitled, the rate of pay applicable to
him at the date he commences such leave.

(b) Such rate of pay shall be the rate applicable to him
for the standard weekly hours which are prescribed
by this award, but in the case of casuals and part-
time employees shall be the rate for the number of
hours usually worked up to but not exceeding the
prescribed standard.

(c) Where by agreement between the employer and the
employee the commencement of the leave to which
the employee is entitled or any portion thereof is
postponed to meet the convenience of the employee,
the rate of payment for such leave shall be at the rate
of pay applicable to him at the date of accrual, or if
so agreed, at the rate of pay applicable at the date he
commences such leave.

(d) The rate of pay—
(i) shall include any deductions from wages for

board and/or lodging or the like which is not
provided and taken during the period of leave;

(ii) shall not include shift premiums, overtime,
penalty rates, special rates, disability allow-
ances, fares and travelling allowances or the
like.

(e) In the case of employees employed on piece or bo-
nus work or any other system of payment by results

the rate of pay shall be calculated by averaging the
employee’s rate of pay for each week in the previous
three monthly period.

(5) Taking Leave.
(a) In a case to which subparagraphs (i), (ii) and (iii) of

paragraph (b) of subclause (3) apply:
(i) Leave shall be granted and taken as soon as

reasonably practicable after the right thereto
accrues due or at such time or times as may be
agreed between the employer and the em-
ployee or in the absence of such agreement at
such time having regard to the needs of the
employer’s establishment and the employee’s
circumstances.

(ii) Except where the time for taking leave is
agreed to by the employer and the employee
the employer shall give to an employee at least
one month’s notice of the date from which his
leave is to be taken.

(iii) Leave may be granted and taken in one con-
tinuous period or if the employer and the
employee so agree in not more than three sepa-
rate periods in respect of the first 13 weeks’
entitlement and in not more than two separate
periods in respect of any subsequent period of
entitlement.

(iv) Any leave shall be inclusive of any public
holidays specified in this award occurring dur-
ing the period when the leave is taken but shall
not be inclusive of any annual leave.

(v) Payment shall be made in one of the follow-
ing ways:

(aa) in full before the employee goes on
leave;

(bb) at the same time as his wages would
have been paid to him if the employee
had remained at work, in which case
payment shall, if the employee in writ-
ing so requires, be made by cheque
posted to an address specified by the
employee; or

(cc) in any other way agreed between the
employer and the employee.

(vi) No employee shall, during any period when
he is on leave, engage in any employment for
hire or reward in substitution for the employ-
ment from which he is on leave, and if an
employee breaches this provision he shall
thereupon forfeit his right to leave hereunder
in respect of the unexpired period of leave upon
which he has entered, and the employer shall
be entitled to withhold any further payment in
respect of the period and to reclaim any pay-
ments already made on account of such period
of leave.

(b) In the case to which paragraph (b)(iv) or paragraph
(c) of subclause (3) applies and in any case in which
the employment of the employee who has become
entitled to leave hereunder is terminated before such
leave is taken or fully taken the employer shall, upon
termination of his employment otherwise than by
death, pay to the employee, and upon termination of
employment by death pay to the personal representa-
tive of the employee a sum equivalent to the amount
which would have been payable in respect of the
period of leave to which he is entitled or deemed to
have been entitled and which would have been taken
but for such termination. Such payment shall be
deemed to have satisfied the obligation of the em-
ployer in respect of leave hereunder.

(6) Granting Leave in Advance and Benefits to be Brought
in Account.

(a) Any employer may by agreement with a worker al-
low leave to such an employee before the right thereto
has accrued due, but where leave is taken in such
case, the employee shall not become entitled to any
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further leave hereunder in respect of any period until
after the expiration of the period in respect of which
such leave had been taken before it accrued due.

(b) Where leave has been granted to an employee pur-
suant to the preceding paragraph before the right
thereto has accrued due, and the employment subse-
quently is terminated, the employer may deduct from
whatever remuneration is payable upon the termina-
tion of the employment such amount as represents
payment for any period for which the employee has
been granted long service leave to which he was not
at the date of termination of his employment or prior
thereto entitled.

(c) Any leave in the nature of long service or payment
in lieu thereof under a State Law or a long service
leave scheme not under the provisions hereof granted
to an employee by his employer in respect of any
period of service with the employer shall be taken
into account whether the same is granted before or
after the coming into operation hereof and shall be
deemed to have been leave taken and granted here-
under in the case of leave with pay to the extent of
the period of such leave and in the case of payment
in lieu thereof to the extent of a period of leave with
pay equivalent thereof of the entitlement of the em-
ployee hereunder.

(7) Records to be Kept.
(a) Each employer shall, during the employment and for

a period of 12 months thereafter, or in the case of
termination by death of the employee for a period of
three years thereafter, keep a record from which can
be readily ascertained the name of each employee,
and his occupation, the date of the commencement
of his employment and his entitlement to long serv-
ice leave and any leave which may have been granted
to him or in respect of which payment may have been
made hereunder.

(b) Such record shall be open for inspection in the man-
ner and circumstances prescribed by this award with
respect to the time and wages record.

(8) State Law.
(a) The provisions of any State Law to the extent to

which they have before the coming into operation
hereof conferred an accrued right on an employee to
be granted a period of long service leave in respect
of a completed period of fifteen or more years’ serv-
ice or employment or an accrued right on a worker
or his personal representative to payment in respect
of long service leave shall not be affected hereby
and shall not be deemed to be inconsistent with the
provisions hereof.

(b) The entitlement of any such employee to leave in respect
of a period of service with the employer completed after
the period in respect of which the long service leave re-
ferred to in paragraph (a) of this subclause accrued due
shall be in accordance herewith.

(c) Subject to paragraphs (a) and (b) of this subclause,
the entitlement to leave hereunder shall be in substi-
tution for and satisfaction of any long service leave
to which the employee may be entitled in respect of
employment of the employee by the employer.

(d) An employer who under any State Law with regard
to long service leave is exempted from the provi-
sions of that law as at the first day of April 1958,
shall in respect of the employee covered by such
exemptions to be exempt from the provisions hereof.

16.—COMPASSIONATE LEAVE
(1) An employee shall, on the death within Australia of a

wife, husband, defacto wife or husband, father, mother, par-
ent-in-law, brother, sister, child or stepchild, grandchild or
grandparent, be entitled, on notice, to leave up to and includ-
ing the day of the funeral of such relation and such leave shall
be without deduction of pay for a period not exceeding the
number of hours worked by the employee in two ordinary
working days. Proof of such death shall be furnished by the
employee to the satisfaction of his employer.

(2) Payment in respect of compassionate leave is to be made
only where the employee otherwise would have been on duty
and shall not be granted in any case where the employee con-
cerned would have been off duty in accordance with his roster,
or on long service leave, annual leave, sick leave, employee’s
compensation, leave without pay or on a public holiday.

17.—RIGHTS OF UNION REPRESENTATIVES
(1) Accredited representatives of the Unions shall be per-

mitted to interview the employees during the recognised meal
hour on the business premises of the employer and, accompa-
nied by a representative of the employer if so desired, to inspect
the operation affected during the progress of the work.

(2) Accredited representatives of the Unions shall have the
right by appointment to meet with the employer’s representa-
tives to discuss any matter arising out of the terms and
conditions of this Award.

(3) Accredited representatives of the Unions shall not be
prevented from posting any lawful notice of their Union in a
suitable place agreed upon between the employer and the Un-
ion.

18.—AWARD TO BE POSTED
A copy of this Award shall be posted in a suitable place agreed

between the employer and the Unions.

19.—APPRENTICES
Apprentices may be taken in the trades or fitting and/or turn-

ing, electrical fitting or first class welding (engineering) in the
ratio of one apprentice or every two or fraction of two jour-
neymen (the fraction being not less than one) and shall not be
taken in excess of that ratio unless

(a) the appropriate union so agrees; or
(b) the Commission so determines.

20.—PROTECTIVE EQUIPMENT
The Company shall make available such protective equip-

ment as is agreed necessary between the employer and the
Unions.

21.—ROSTERED DAY OFF DUTY
(1) Rostering

(a) Rostered days off shall be scheduled by mutual agree-
ment between employees and the company.

(b) Except as provided by subclauses (3) and (7) herein, an
employee shall be advised by the company at least four
weeks in advance of the day he is to be rostered off duty.

(c) The company, with the agreement of the employee
concerned, may substitute the day an employee is to
be rostered off duty for another day in the case of a
breakdown in machinery or to meet the requirements
of the business, provided that those employees whose
rostered day off conflicts with ship unloading will de-
fer the rostered day to another mutually agreed day.

(d) An individual employee with the agreement of the
company, may substitute the day he is rostered off
duty for another day.

(e) In the event that an employee is rostered off duty on
a day which coincides with pay day, such employee
shall be paid no later than the working day immedi-
ately following pay day.

(2) Payment of Rostered Day Off
For every ordinary hour paid for, payment to the employee of

one-twentieth (5%) of his hourly rate (weekly rate divided by
38) will be withheld by the employer. An amount equivalent to
7.6 hours ordinary pay shall be deducted from the accumulated
deferred pay and shall be paid in the pay week in which the
employee’s rostered day off is taken. If sufficient deferred pay
has not been accrued, part payment only for rostered days off
shall be made except as provided in subclause (7) paragraph (b)
herein.

 (3) Rostered Day Off Falling on a Public Holiday
In the event of an employee’s rostered day off duty fall-

ing on a public holiday, the employee and the company
shall agree to an alternative day off duty as a substitution
provided that in the absence of an agreement the substi-
tuted day shall be determined by the employer.
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(4) Work on Rostered Day Off Duty
Any employee required to work on his/her rostered day

off shall be paid in accordance with the overtime entitle-
ments for work performed outside ordinary hours as
prescribed in Clause 10.—Overtime of this award.

(5) Sick Leave and Rostered Days Off
Employees are not eligible for sick leave in respect of

illness on rostered days off as such absences are outside
their usual hours of duty.

(6) Annual Leave and Rostered Days Off
Each employee is entitled to a total of thirteen rostered

days off per year; one of which is included in the four
week annual leave entitlement as prescribed in clause 13
of this award.

(7) Rostering for Shiftworkers
(a) Any shiftworker shall not be entitled to full payment

for a rostered day off unless sufficient deferred pay
for ordinary time paid for has been accrued except
as provided in paragraph (b) below.

(b) The rostered days off for shiftworkers shall be ar-
ranged according to a roster which shall be drawn
up by the employer. If the roster does not allow an
employee to accrue sufficient credit for full payment
of a scheduled rostered day off, the deficit in de-
ferred pay will be advanced by the company until
such time as sufficient credit has been accrued. This
provision shall also apply to employees commenc-
ing shiftwork part-way through a roster cycle.

(c) The net amount of any monies accrued for untaken rostered
days off will be paid or deducted upon termination.

(8) In the event of agreement not being reached in the mat-
ters referred to in paragraphs (a) and (c) of subclause (1) of
this clause, the matter may be referred to the Industrial Com-
mission for determination.

22.—MATERNITY LEAVE
(1) Eligibility for Maternity Leave: An employee who be-

comes pregnant shall, upon production to her employer of a
certificate from a duly qualified medical practitioner stating
the presumed date of her confinement, be entitled to maternity
leave provided that she has not had less than 12 months’ con-
tinuous service with that employer immediately preceding the
date upon which she proceeds upon such leave.

For the purposes of this clause:
(a) An employee shall include a part-time employee but

shall not include an employee engaged upon casual
or seasonal work.

(b) Maternity leave shall mean unpaid maternity leave.
(2) Period of Leave and Commencement of Leave

(a) Subject to subclauses (3) and (6) hereof, the period
of maternity leave shall be for an unbroken period of
from 12 to 52 weeks and shall include a period of six
weeks’ compulsory leave to be taken immediately
before the presumed date of confinement and a pe-
riod of six weeks’ compulsory leave to be taken
immediately following confinement.

(b) An employee shall, not less than ten weeks prior to
the presumed date of confinement, give notice in writ-
ing to her employer stating the presumed date of
confinement.

(c) An employee shall give not less than four weeks’
notice in writing to her employer of the date upon
which she proposes to commence maternity leave,
stating the period of leave to be taken.

(d) An employee shall not be in breach of this order as a
consequence of failure to give the stipulated period
of notice in accordance with paragraph (c) hereof if
such failure is occasioned by the confinement occur-
ring earlier than the presumed date.

(3) Transfer to a Safe Job: Where in the opinion of a duly
qualified medical practitioner, illness or risks arising out of
the pregnancy or hazards connected with the work assigned to
the employee make it inadvisable for the employee to
continue at her present work, the employee shall, if the em-
ployer deems it practicable, be transferred to a safe job at the

rate and on the conditions attaching to that job until the com-
mencement of maternity leave.

If the transfer to a safe job is not practicable, the employee
may, or the employer may require the employee to, take leave
for such period as is certified necessary by a duly qualified
medical practitioner. Such leave shall be treated as maternity
leave for the purposes of subclauses (7), (8) (9) and (10) hereof.

(4) Variation of Period of Maternity Leave
(a) Provided the addition does not extend the maternity

leave beyond 52 weeks, the period may be length-
ened once only, save with the agreement of the
employer, by the employee giving not less than 14
days’ notice in writing stating the period by which
the leave is to be lengthened.

(b) The period of leave may, with the consent of the
employer, be shortened by the employee giving not
less than 14 days’ notice in writing stating the period
by which the leave is to be shortened.

(5) Cancellation of Maternity Leave
(a) Maternity leave, applied for but not commenced, shall

be cancelled when the pregnancy of an employee
terminates other than by the birth of a living child.

(b) Where the pregnancy of an employee then on mater-
nity leave terminates other than by the birth of a living
child, it shall be the right of the employee to resume
work at a time nominated by the employer which
shall not exceed four weeks from the date of notice
in writing by the employee to the employer that she
desires to resume work.

(6) Special Maternity Leave and Sick Leave
(a) Where the pregnancy of an employee not then on

maternity leave terminates after 28 weeks other than
by the birth of a living child then—

(i) she shall be entitled to such period of unpaid
leave (to be known as special maternity leave)
as a duly qualified medical practitioner certi-
fies as necessary before her return to work.

(ii) for illness other than the normal consequences
of confinement she shall be entitled, either in
lieu of or in addition to special maternity leave,
to such paid sick leave as to which she is then
entitled and which a duly qualified medical
practitioner certifies as necessary before her
return to work.

(b) Where an employee not then on maternity leave suf-
fers illness related to her pregnancy, she may take
such paid sick leave as to which she is then entitled
and such further unpaid leave (to be known as spe-
cial maternity leave) as a duly qualified medical
practitioner certifies as necessary before her return
to work, provided that the aggregate of paid sick
leave, special maternity leave and maternity leave
shall not exceed 52 weeks.

(c) For the purposes of subclauses (7), (8) and (9) hereof,
maternity leave shall include special maternity leave.

(d) An employee returning to work after the completion
of a period of leave taken pursuant to this subclause
shall be entitled to the position which she held im-
mediately before proceeding on such leave or, in the
case of an employee who was transferred to a safe
job pursuant to subclause (3), to the position she held
immediately before such transfer.
Where such position no longer exists but there are
other positions available, for which the employee is
qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and salary or wage to
that of her former position.

(7) Maternity Leave and Other Leave Entitlements
Provided the aggregate of leave including leave taken

pursuant to subclauses (3) and (6) hereof does not exceed
52 weeks.
(a) An employee may, in lieu of or in conjunction with

maternity leave, take any annual leave or long service
leave or any part thereof to which she is then entitled.
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(b) Paid sick leave or other paid authorised Award ab-
sences (excluding annual leave or long service leave),
shall not be available to an employee during her ab-
sence on maternity leave.

(8) Effect of Maternity Leave on Employment: Notwithstand-
ing any Award or other provision to the contrary, absence on
maternity leave shall not break the continuity of service of an
employee but shall not be taken into account in calculating the
period of service for any purpose of the Award.

(9) Termination of Employment
(a) An employee on maternity leave may terminate her

employment at any time during the period of leave
by notice given in accordance with this Award.

(b) An employer shall not terminate the employment
of an employee on the ground of her pregnancy
or of her absence on maternity leave, but other-
wise the rights of an employer in relation to
termination of employment are not hereby af-
fected.

(10) Return to Work After Maternity Leave
(a) An employee shall confirm her intention of return-

ing to work by notice in writing to the employer given
not less than four weeks prior to the expiration of
her period of maternity leave.

(b) An employee, upon the expiration of the notice re-
quired by paragraph (a) hereof, shall be entitled to
the position which she held immediately before pro-
ceeding on maternity leave or, in the case of an
employee who was transferred to a safe job pursuant
to subclause (3), to the position which she held im-
mediately before such transfer. Where such position
no longer exists but there are other positions avail-
able for which the employee is qualified and the
duties of which she is capable of performing, she
shall be entitled to a position as nearly comparable
in status and salary or wage to that of her former
position.

(11) Replacement Employees
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
maternity leave.

(b) Before an employer engages a replacement employee
under this subclause, the employer shall inform that
person of the temporary nature of the employment
and of the rights of the employee who is being re-
placed.

(c) Before an employer engages a person to replace an
employee temporarily promoted or transferred in or-
der to replace an employee exercising her rights under
this clause, the employer shall inform that person of
the temporary nature of the promotion or transfer
and of the rights of the employee who is being re-
placed.

(d) Provided that nothing in this subclause shall be con-
strued as requiring an employer to engage a
replacement employee.

(e) A replacement employee shall not be entitled to any
of the rights conferred by this clause except where
her employment continues beyond the 12 months
qualifying period.

23.—TRAINING
(1) The parties to this Award recognise that in order to in-

crease efficiency, productivity and international
competitiveness of industry, a greater commitment to training
and skill development is required. Accordingly, the parties
commit themselves to—

(a) developing a more highly skilled and flexible
workforce;

(b) providing employees with career opportunities
through appropriate training to acquire additional
skills; and

(c) removing barriers to the utilisation of skills ac-
quired.

(2) Following proper consultation with subclause (15) in
Clause 7.—Wages and Allowances, of this Award, or through
the establishment of a training committee, the employer shall
develop a training programme consistent with—

(a) the current and future skill needs of the enterprise;
(b) the size, structure and nature of the operations of the

enterprise;
(c) the need to develop vocational skills relevant to the

enterprise and the industries of its employees through
a combination of structured on-the-job training, and
where practicable, training courses conducted by
accredited educational institutions and providers.

(3) Where it is agreed that a training committee be estab-
lished, such training committee shall be constituted when
practicable, by equal numbers of employer and employee rep-
resentatives and have a charter which clearly states its role
and responsibilities, for example—

(a) formulation of a training programme and availabil-
ity of training courses and career opportunities to
employees;

(b) dissemination of information on the training pro-
gramme and availability of training courses and
career opportunities to employees;

(c) the recommending of individual employees for train-
ing and reclassification;

(d) monitoring and advising management and employ-
ees regarding the on-going effectiveness of training.

(4) (a) Where, as a result of consultation in accordance with
subclause (15) of Clause 7.—Wages and Allowances, of this
Award, or through a training committee and with the employee
concerned, it is agreed that additional training in accordance
with the programme developed pursuant to subclause (2) hereof
should be undertaken by an employee, that training may be
undertaken either on or off the job and if the training is under-
taken during ordinary working hours, the employee concerned
shall not suffer any loss of pay. The employer shall not unrea-
sonably withhold such paid training leave.

(b) Any costs associated with standard fees for prescribed
courses and prescribed textbooks, excluding those textbooks
which are available in the employer’s technical library, incurred
with the undertaking of training shall be reimbursed by the
employer upon production of evidence of such expenditure.
Provided that reimbursement shall also be on an annual basis,
subject to the presentation of reports of satisfactory progress.

(c) Travel costs incurred by an employee undertaking train-
ing in accordance with this clause, which exceed those normally
incurred in travelling to and from work, shall be reimbursed
by the employer.

(5) Subclauses (2), (3) and (4) hereof shall operate as in-
terim provisions and shall be reviewed after nine months’
operation. In the meantime, the parties shall monitor the ef-
fectiveness of those interim provisions in encouraging the
attainment of the objectives detailed in subclause (1) hereof.
In this connection, the unions reserve the right to press for the
mandatory prescription of a minimum number of training hours
per annum, without loss of pay, for an employee undertaking
training to meeting the needs of an individual enterprise and/
or the sugar refining industry.

24.—LIBERTY TO APPLY
Leave is reserved to the employer to make application to the

Western Australian Industrial Relations Commission in respect
of placitum (iii) of paragraph (d) of subclause (15) of Clause
7.—Wages and Allowances, of this Award.

APPENDIX—RESOLUTION OF DISPUTES REQUI
REMENT

(1) This Appendix is inserted into the award/industrial agree-
ment as a result of legislation which came into effect on 16
January 1996.

(2) Subject to this appendix, and in addition to any current
arrangements the following procedures shall apply in connec-
tion with questions, disputes or difficulties arising under this
award/industrial agreement.

(a) The persons directly involved, or representatives of per-
son/s directly involved, shall discuss the question, dispute or
difficulty as soon as is practicable.
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(b) (i) If these discussions do not result in a settlement, the
question, dispute or difficulty shall be referred to senior man-
agement for further discussion.

(ii) Discussions at this level will take place as soon as practicable.
(3) The terms of any agreed settlement should be jointly

recorded.
(4) Any settlement reached which is contrary to the terms of

this award/industrial agreement shall not have effect unless
and until that conflict is resolved to allow for it.

(5) Nothing in this appendix shall be read so as to exclude
an organisation party to or bound by the award/industrial agree-
ment from representing its members.

(6) Any question, dispute or difficulty not settled may be
referred to the Western Australian Industrial Relations Com-
mission.

(7) This appendix shall come into effect on and from 16
August 1996.

APPENDIX 1
NEW CLASSIFICATIONS (TRANSITION)

New Old Old Rate S/E Broadbanding
Classification Classification Increase Increase

$ $ $

AWU
Shift Oper. Sugar Boiler 389.80 12.50 —

1st Class

Grade 1 Melt house 388.70 12.50 1.10
$402.30 Attendant

Fugal/Drier 380.10 12.50 9.70
Attendant

Shift Oper. Char 374.60 12.50 —
Grade 2 Attendant
$387.10

Day Employees

Leading Hand L/Hand 30 kg 381.20 12.50 —
Grade 1 L/Hand 381.20 12.50 —
$393.70 Warehouse

Leading Hand L/Hand 374.60 12.50 —
Grade 2 Receiving
$387.10 Raw Sugar

Operator Fork Lift 374.60 12.50 —
Grade 1 Operator
$387.10

Operator Sewer 364.30 12.50 —
Grade 2 Packer
$376.80 Palletiser

Packer 361.10 12.50 3.20
Retail 357.30 12.50 7.00
Packer

Operator Laboratory 351.20 12.50 —
Grade 3 Attendant
$363.70 Receiving 351.20 12.50 —

Raw Sugar
Attendant
General 351.20 12.50 —
Duties

CMEU

Boiler Boiler 381.20 12.50 —
Attendant Attendant
(attending (attending
two or more two or more
boilers) boilers)
$393.70

Greaser and Greaser and 364.30 12.50 —
Hot Water Hot Water
Attendant Attendant
$376.80

ASEM

Electrician Electrician 448.80 15.00 —
S/C S/C
$463.80

Fitter Fitter 422.80 15.00 —
$437.80

Electrical Electrical 422.80 15.00 —
Fitter Fitter
$437.80

Welder First Welder First 422.80 15.00 —
Class Class
$437.80

Rigger- Rigger- 382.60 12.50 —
Licensed Licensed
$395.10

Tradespersons Tradespersons 353.00 12.50 —
Assistant Assistant
$365.50

APPENDIX 2—PARTIES TO THE AWARD
Australian Electrical, Electronics, Foundry and Engineer-

ing Union (Western Australian Branch), 1st Floor, 401-403
Oxford Street, MT HAWTHORN WA 6016.

The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers, Cnr Moore and Lord Streets,
EAST PERTH WA 6004.

The Construction, Mining, Energy, Timberyards, Sawmills
and Woodworkers Union of Australia, Western Australian
Branch, 1st Floor, Henley House, 102 Beaufort Street, PERTH
WA 6000.

APPENDIX—S.49B—INSPECTION OF RECORDS
REQUIREMENTS

(1) This appendix is inserted into this award / industrial agree-
ment / order as a result of legislation which came into effect
on 16 January 1996.

(2) Each employer bound by this award / industrial agree-
ment / order shall maintain a time and wages record for each
employee.

(3) The entries in the time and wages records for each em-
ployee shall include the employee’s name and details of the
employee’s job classification or description, and any other
detail required by this award/ industrial agreement / order.

(4) The employer must ensure that each entry in the time
and wages record is retained for not less than seven (7) years
after it is made.

(5) A representative of an organisation of employees shall
have the power to inspect the time and wages records of an
employee or former employee.

(6) The power of inspection may not be exercised for the
purpose of inspecting the time and wages records of an em-
ployee or former employee who—

(a) is not a member of the organisation; and
(b) has notified the employer in writing that the employee

or former employee does not consent to a representa-
tive of an organisation of employees having access
to those records.

(7) The power of inspection may only be exercised by a
representative of an organisation of employees authorised in
accordance with the rules of the organisation to exercise the
power.

(8) The representative is empowered to inspect any notifica-
tion that an employee or former employee does not consent to
a representative having access to time and wages records.

(9) A person who has given a notification referred to in para-
graph (b) of subclause (6) hereof may, by notice in writing to
the employer, withdraw the notification and, upon that with-
drawal, the notification ceases to be of effect.

(10) Before exercising a power of inspection the representa-
tive shall give reasonable notice of not less than 24 hours to an
employer.

 (11) An employer shall endeavour to—
(a) maintain the time and wages records of employees

in such a manner that access by a representative of
an organisation to the records of employees does not
give access to records of employees who are not
members of the organisation and have notified the
employer that they do not consent to a representa-
tive of an organisation of employees having access
to the records;

(b) ensure that a representative of an organisation does
not obtain access to the records of employees who
are not members of the organisation and have noti-
fied the employer that they do not consent to a
representative of an organisation of employees hav-
ing access to the records; and

(c) ascertain whether an employee or prospective em-
ployee does not consent to a representative of an
organisation of employees having access to the time
and wages records of the employee or prospective
employee.

(12) A person shall not by threats or intimidation persuade
or attempt to persuade an employee or prospective employee
to give, or refuse to give, written notification that the employee
or prospective employee does not consent to a representative
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of an organisation of employees having access to the time and
wages records of that employee or prospective employee.

(13) An employer must ensure that any notification from an
employee or former employee in accordance with this appen-
dix shall be retained for not less than seven (7) years.

(14) There shall be a liberty to apply to amend this appendix
at any time.

(15) This appendix shall come into effect on and from 16
July 1996.

(16) Any employer or organisation bound by or party to this
award/order/industrial agreement may apply to the Western
Australian Industrial Relations Commission at any time in re-
lation to this clause.

Dated at Perth this 9th day of November, 1982.

PUBLIC SERVICE APPEAL
BOARD—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

John Metaxas

and

Public Service Commission.

No. PSAB 24 of 1993.

PUBLIC SERVICE APPEAL BOARD

COMMISSIONER R.N. GEORGE .

8 May 1997.

Order.
WHEREAS the Appellant sought and was granted leave to
discontinue the application, the Commission pursuant to the
powers conferred on it by the Industrial Relations Act, 1979
hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) R.N. GEORGE,

[L.S.] Commission.

NOTICES—
Union matters—

No. 680 of 1997
NOTICE is given of an application by the “State School Teach-
ers’ Union of W.A. (Incorporated)” to the Full Bench of the
Western Australian Industrial Relations Commission for an
alteration to Rule 4.—Membership and Rule 5.—Entitlements.

The current Rule 4.- Membership and Rule 5.—Entitlements
are set out below, and the proposed new rules 4 and 5 fol-
low—

Existing Rules
4.—MEMBERSHIP

The State School Teachers’ Union of W.A. (Incorpo-
rated) shall consist of an unlimited number of persons
employed or usually employed in the following catego-
ries—

(a) FULL MEMBERS—
(i) Teachers employed by the Education

Department of Western Australia or by
any institution providing technical and
further education in Western Australia

and teachers employed in pre-school
centres in Western Australia provided
that such teachers hold or are enrolled
for the purpose of obtaining a teaching
academic qualification.

(ii) Any person employed by any of the em-
ployers or in any of the places referred
to in sub-rule (a) (i) of this rule who is
employed as an education officer, guid-
ance officer, counsellor or
demonstrator.

(iii) Teachers employed in a temporary ca-
pacity by a technical and further
education institution.

(iv) Teachers employed by and in a Com-
munity College in Western Australia.

(v) Any person elected to an office in the
State School Teachers’ Union of West-
ern Australia.

(b) HONORARY LIFE MEMBERS: Any teacher
or any employee of the Union who has ren-
dered long and meritorious service to the
Union may, upon retirement, be appointed as
an Honorary Life Member. For the purpose of
such an appointment it shall be necessary that
nominations be received and approved by the
Executive and published in the W.A. Teach-
ers’ Journal or The Western Teacher at least
three months prior to the opening of State
Council.

(c) HONORARY MEMBERS: Exchange teach-
ers who are members of a teachers’
organisation in the State or country from which
they have come and unemployed teachers may
be appointed by the Executive as Honorary
Members of this Union.

(d) SPECIAL CATEGORY MEMBERSHIP: Per-
sons who are not trained teachers but who
because of their special expertise are placed
in charge of a class in any area of the educa-
tional service may become Special Category
Members.

(e) RETIRED TEACHER MEMBERS: Teachers
retired from the Education Department of W.A.
because of age or invalidism may be admitted
as Retired Teacher Members at the discretion
of the Executive.

(f) ASSOCIATE MEMBERS: The following per-
sons are eligible—

(i) Retired employees of the Union.
(ii) Former members, including all catego-

ries who are not eligible for any other
form of membership.

(g) APPOINTED MEMBERS: Any employee of
the SSTUWA appointed to a position as Gen-
eral Secretary, Industrial Advocate, Industrial
Organiser, Librarian, Industrial Research Of-
ficer or Women’s Officer.

5.—ENTITLEMENTS
(a) FULL MEMBERS shall be entitled to all rights,

privileges and benefits of membership of this Un-
ion.

(b) HONORARY LIFE MEMBERS shall be entitled to
all rights, privileges and benefits available to full
members except that they shall not stand for office.

(c) HONORARY MEMBERS shall have the same rights
and privileges as full members except that they shall
not be entitled to be represented at State Council or
to hold Union office or to vote in elections for Union
office.

(d) SPECIAL CATEGORY MEMBERS shall have
the same rights and privileges as full members
except that they shall not be entitled to form a
branch, hold Union office, or vote at elections
for a Union office.
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(e) RETIRED TEACHER MEMBERS shall not be eli-
gible to stand for election to any office of the Union
or to vote at such an election but shall be entitled to
all other rights, privileges and benefits of member-
ship except as otherwise provided by this Constitution
and provided that the use of the facilities at Union
headquarters shall be by decision of the Executive.

(f) ASSOCIATE MEMBERS of the Union shall not be
entitled to be represented at Conference, nor be eli-
gible to stand for election to an office of the Union,
nor to vote at such elections, nor receive industrial
assistance but shall be entitled to use the facilities at
Union headquarters and have other social benefits
as decided by Executive from time to time.

(g) APPOINTED MEMBERS shall be entitled to all
rights, privileges and benefits of membership of this
Union, except

(i) the right to attend State Council as a delegate,
and

(ii) the right to stand for office.
Proposed Rules

4.—MEMBERSHIP
The State School Teachers’ Union of W.A. (Incorpo-

rated) shall consist of an unlimited number of persons
employed or usually employed in the following catego-
ries—

(a) FULL MEMBERS—
(i) Teachers employed by the Education

Department of Western Australia or by
any institution providing technical and
further education in Western Australia
and teachers employed in pre-school
centres in Western Australia provided
that such teachers hold or are enrolled
for the purpose of obtaining a teaching
academic qualification.

(ii) Any person employed by any of the em-
ployers or in any of the places referred
to in sub-rule (a) (i) of this rule who is
employed as an Education Officer,
Guidance Officer, Counsellor Demon-
strator or Aboriginal Education Worker.

(iii) Teachers employed in a temporary ca-
pacity by a technical and further
education institution.

(iv) Teachers employed by and in a Com-
munity College in Western Australia.

(v) Any person elected to an office in the
State School Teachers’ Union of West-
ern Australia.

(vi) Any person employed by any of the em-
ployers or in any of the places referred
to in sub-rule (a)(i) whose work is con-
tracted out to or undertaken by an
alternative employer.

(vii) Independent contractors who, if they
were employees performing work of
the kind which they usually perform as
independent contractors, would be eli-
gible for membership of the Union.

(viii) Any employee of the SSTUWA (inc.)
provided that such persons are not eli-
gible for membership of the Australian
Mucicipal, Administrative, Clerical and
Services Union of Employee, W.A.,
Clerical and Administrative Branch.

(b) HONORARY LIFE MEMBERS: Any teacher
or any employee of the Union who has rendered
long and meritorious service to the Union may,
upon retirement, be appointed as an Honorary
Life Member. For the purpose of such an ap-
pointment it shall be necessary that nominations
be received and approved by the Executive and
published in the W.A. Teachers’ Journal or The
Western Teacher at least three months prior to
the opening of State Council.

(c) HONORARY MEMBERS: Exchange teach-
ers who are members of a teachers’
organisation in the State or country from which
they have come and unemployed teachers may
be appointed by the Executive as Honorary
Members of this Union.

(d) SPECIAL CATEGORY MEMBERSHIP: Per-
sons who are not trained teachers but who
because of their special expertise are placed
in charge of a class in any area of the educa-
tional service may become Special Category
Members.

(e) RETIRED TEACHER MEMBERS: Teachers
retired from the Education Department of W.A.
because of age or invalidism may be admitted
as Retired Teacher Members at the discretion
of the Executive.

(f) ASSOCIATE MEMBERS: The following per-
sons are eligible—

(i) Retired employees of the Union.
(ii) Former members, including all catego-

ries who are not eligible for any other
form of membership.

(g) APPOINTED MEMBERS: Any employee of
the SSTUWA appointed to a position as Gen-
eral Secretary, Industrial Advocate, Industrial
Organiser, Librarian, Industrial Research Of-
ficer or Women’s Officer.

5.—ENTITLEMENTS
(a) FULL MEMBERS shall be entitled to all rights,

privileges and benefits of membership of this Un-
ion.

(b) HONORARY LIFE MEMBERS shall be entitled to
all rights, privileges and benefits available to full
members except that they shall not stand for office.

(c) HONORARY MEMBERS shall have the same rights
and privileges as full members except that they shall
not be entitled to be represented at State Council or
to hold Union office or to vote in elections for Union
office.

(d) SPECIAL CATEGORY MEMBERS shall have the
same rights and privileges as full members except
that they shall not be entitled to form a branch, hold
Union office, or vote at elections for a Union office.

(e) RETIRED TEACHER MEMBERS shall not be eli-
gible to stand for election to any office of the Union
or to vote at such an election but shall be entitled to
all other rights, privileges and benefits of member-
ship except as otherwise provided by this Constitution
and provided that the use of the facilities at Union
headquarters shall be by decision of the Executive.

(f) ASSOCIATE MEMBERS of the Union shall not be
entitled to be represented at Conference, nor be eli-
gible to stand for election to an office of the Union,
nor to vote at such elections, nor receive industrial
assistance but shall be entitled to use the facilities at
Union headquarters and have other social benefits
as decided by Executive from time to time.

This matter has been listed before the Full Bench on the 1st
day of July 1997.

A copy of the Rules of the organisation and the proposed set
of rules may be inspected at my office, 111 St George’s Ter-
race, Perth.

Any organisation registered under the Industrial Relations
Act 1979, or any person who satisfies the Full Bench that he
has a sufficient interest or desires to object to the application
may do so by filing a notice of objection in accordance with
the “Industrial Relations Commission Regulations 1985”.

R. LOVEGROVE,
Deputy Registrar.

2 May 1997.
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KENNEDY J—
I have had the benefit of reading the reasons to be published

by Scott J. I am in agreement with those reasons, and desire
only to add some short observations of my own in relation to
the grounds of appeal.

The first ground of appeal is that the Full Bench erred in law
in failing to consider whether the direction not to go on leave
was reasonable. That it did not consider this question was no
doubt due to the fact that it was not raised in any of the grounds
of appeal before the Full Bench. In those circumstances, it is
difficult to accept that the decision of the Full Bench was a
decision which was erroneous in law.

The learned Commissioner at first instance approached the
case on the basis that the appellant had taken leave of absence
in direct breach of a lawful order from the respondent. That
appears to me to state the position too favourably for the ap-
pellant. The reality was that the appellant had no entitlement
to take leave, whether paid or unpaid, at the time she left for
Switzerland. She took that leave in direct breach of her con-
tract of service and in the knowledge that her employer had
not been prepared to waive its entitlement to the benefit of her
services in accordance with her contract. In those circumstances
the reasonableness of any direction did not really arise.

In relation to the second ground of appeal, in my view, the
dismissal was a summary dismissal, in that, at the time it took
place, no notice was given, and no payment was made to the
appellant in lieu of notice; but it was an unusual dismissal in
that, before the appellant departed for Switzerland, she had
been paid her total entitlements, calculated as if she had been
dismissed or resigned at that time. The ultimate dismissal oc-
curred on her return to this State, she having been informed
before she left that her departure might result in a
re-arrangement of the employment conditions. That in fact took
place.
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In relation to the third ground of appeal, in my view the Full
Bench did not err in law in failing to consider whether the
dismissal was harsh. It was not claimed in the notice of appli-
cation that her dismissal was harsh. It was claimed only to be
“unfair”. That was how the claim was dealt with by the Com-
missioner at first instance, and that was how it was dealt with
by the Full Bench. There was no ground of appeal to the Full
Bench contending that the Commissioner was wrong in not
considering whether the appellant’s dismissal was harsh. On
the contrary, the contention in ground 2(a) of the grounds of
appeal was directed entirely to the fairness of the dismissal, as
was ground 2(b).

The so-called “two strenuously contested issues” referred to
in the fourth ground of appeal were as follows—

“(1) The appellant said that at no time during her em-
ployment as Manager was she given to understand
that her services could or would be terminated either
for taking unauthorised leave or continued poor work/
store performance.

(2) Mr Johnson in evidence said vehemently, according
to the Commission at first instance who saw him give
evidence, that both on 22 and 24 November 1994 he
made it clear to the appellant that the taking of unau-
thorised leave and/or her poor performance or that
of the store could well lead him ‘to make other ar-
rangements’ for the store’s management and this by
clear inference would cause the termination of her
services.”

The learned Commissioner’s finding as to these two con-
tested issues was—

“The applicant simply did not appreciate that the respond-
ent’s ‘making other arrangements’ included the
termination of her services if her performance didn’t im-
prove. It was however, clear to the applicant that taking
leave of absence (albeit unpaid) was a direct breach of a
lawful order from the respondent and could lead to an
alteration to her position within the store during her ab-
sence.”

The significant finding, for the present purposes, is that it
was clear to the appellant that taking leave of absence was a
direct breach of a lawful order from the respondent and could
lead to an alteration to her position within the store during her
absence. She was aware that should she proceed overseas, it
was at her own risk so far as the continuity of her employment
as manager was concerned. Prior to her return, another person
was in fact appointed as store manager, because the store’s
operation was not improving and Mr Johnson formed the opin-
ion a full-time manager was then required to turn the store’s
operations around. As the Commissioner then went on to indi-
cate, on 23 January 1995, the services of the appellant as
manager were verbally “formally” terminated and an offer of
a new contract of casual employment was made to, but de-
clined by, the appellant.

I have been unable to conclude that any misapprehension by
the Full Bench as to the Commission’s findings in relation to
the two issues was of any significance in relation to its ulti-
mate decision.

I agree that the appeal should be dismissed.

FRANKLYN J—
I have had the benefit of reading in draft the reasons for

decision of Kennedy and Scott JJ. I agree with the reasons for
decision of Scott J as qualified by those of Kennedy J and
would dismiss the appeal.

SCOTT J—
By an application stamped 17 February 1995 the appellant

made a claim against the respondent in the following terms—
“1. Nature of Claim—

The applicant was employed as a full time shop as-
sistant/manager of the South Hedland Tredways
Shoestore. On 23 January 1995, the applicant was
dismissed without notice by the Regional Manager,
Mr Gregory Johnson. No reasons were given for the
termination of the applicant’s services.
The applicant seeks reinstatement together with
wages from the date of dismissal to the date of rein-
statement.”

Particulars were supplied with at application and included
amongst those particulars was particular 11 in the following
terms—

“(11) Give brief details of the circumstances of your dis-
missal including the reason for the dismissal and
indicate why you claim it is unfair: The applicant
employed full time by respondent from March 1994
as manageress of the South Hedland store and prior
to that employed from 8 August 1991 to March 1994
as part-time shop assistant.
Assumed that service is satisfactory as employer
never raised or indicated any concerns or problems
with services rendered.
In September 1994, the applicant indicated to per-
sonnel officer, Terry at head office in Perth that the
applicant was planning an overseas trip to visit age-
ing mother in Switzerland. Terry requested details
of leave dates and this faxed to Terry in 1994. Leave
dates requested from 19/10 94 until 21/1/95 inclu-
sive.
No indication given that these leave dates were un-
suitable or that leave not granted.
Upon return to work on Monday 23/1/95, advised
by Regional Manager Mr Gregory Johnson that ap-
plicant no longer manageress of the store. Advised
that part-time employee, Tracey appointed as man-
ageress.
Applicant offered undefined part-time hours per
week.
Applicant indicated to Mr Gregory Johnson that she
wished to resume her position of full time manager-
ess but this was not agreed to by Mr Gregory Johnson.
Applicant also requests Mr Gregory Johnson to put
reason for termination of full-time services in writ-
ing but he declines to do so.
Applicant continues to work for 8 hours, Monday 23
January 1995 and again approaches Mr Gregory
Johnson the following morning by telephone on Tues-
day 24 January 1995.
Mr Johnson confirms that full-time services termi-
nated and that applicant should leave the store.
Applicant claims that termination of full-time serv-
ices unfair as no notice given of unsatisfactory
performance, unsatisfactory performance not alleged
by the employer respondent and employee effectively
dismissed whilst on authorised leave.”

The application came before a single Commissioner of the
Western Australian Industrial Relations Commission who de-
livered reasons for decision on 7 July 1995. In those reasons
for decision, the Commissioner concluded that the dismissal
of the appellant was not unfair and dismissed the claim. In his
reasons for judgment the Commissioner made eight specific
findings of fact, some of which will be referred to later in
these reasons.

The appellant then appealed from that decision to the Full
Bench of the Western Australian Industrial Commission and
by reasons published on 29 August 1996 and orders made upon
that day, the appeal was dismissed. From that decision the
appellant now appeals to this Court.

The grounds of appeal as amended are—
“1. The Full Bench erred in law in failing to consider

whether the direction to not go on leave was reason-
able in that—

(a) it was only if it was that the direction had to
be followed by the Appellant;

(b) it was only if it was that the Respondent could
be justified in terminating employment for
valid reason, summarily or at all;

(c) if it was not then the decision to terminate may
be unfair or harsh.

2. (a) The Full Bench erred in law in failing to find
that there was a summary termination of em-
ployment, on 9 January 1995 or 23 January
1995.
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(b) Alternatively the Full Bench erred in law in
finding that a summary termination of employ-
ment was justified.

3. The Full Bench erred in law in—
(a) failing to find that the Commission had erred

in law in not considering whether the dismissal
was harsh; and

(b) failing to find for itself that the dismissal was
harsh, given—

(i) the reason the leave was taken;
(ii) the notice the Appellant gave for the

taking of the leave;
(iii) the late and unreasonable advice that

there was no approval to take leave;
(iv) the length of employment;
(v) the manner and circumstances of the

dismissal;
(vi) the Appellant’s lack of appreciation that

her employment was at risk prior to
dismissal; and

(vii) the effects of the Appellant of dis-
missal.

4. The Full Bench erred in law in basing its decision in
part on the finding by the Commission that it pre-
ferred the Respondent’s evidence on the ‘two
strenuously contested issues’ when the Commission
made no such finding.

Particulars
(a) The first such issue included: ‘The Appellant

said at no time was she given to understand
that her services could or would be terminated
... for taking unauthorised leave’ (AB 20); and

(b) The Commission found the Appellant did not
appreciate the possible termination of her serv-
ices was contemplated or communicated by
the Respondent prior to the leave being taken
(AB 22 para (7)).”

Before embarking on a consideration of the grounds of ap-
peal, it is important to note that under s90(1) of the Industrial
Relations Act 1979 an appeal lies to the Industrial Appeal Court
only on the ground “that the decision is erroneous in law or is
in excess of jurisdiction but upon no other ground”.

The facts of the matter taken from a summary presented to
this Court by counsel for the appellant are that the appellant
was employed by the respondent as a casual employee in Au-
gust 1991. Her position changed after the then manager (who
was a part-time manager) left in December 1993 and so from
January 1994 the appellant increased her working hours to 48
hours per week and took over managerial responsibilities from
January 1994 up until March 1994 from which time she was
appointed as manager. From August 1994 there were two other
casual staff employees.

The facts reveal that the appellant had an ailing and aged
mother who was living in Switzerland whom she wished to
visit. With that in mind she booked a flight to Switzerland to
leave Perth on 10 December 1994 intending to leave Port
Hedland on 9 December 1994 and returning to Port Hedland
on 23 January 1995.

At the time the appellant arranged her trip to Europe, she
had not been employed full time by the respondent for a pe-
riod of 12 months and so was not entitled to leave under the
appropriate award; nor had she been granted leave without
pay by her employer.

In September of 1994 the appellant raised with the respond-
ent the question of taking the overseas trip. She did so by way
of a telephone conversation with the secretary of the respond-
ent, a Miss Terri Parker. On 18 October 1994 the appellant
sent a facsimile to the respondent’s office in Perth giving flight
details of the proposed leave, showing that she would leave
Australia on 10 December 1994 and return on 21 January 1995.
The appellant also sent a roster of arrangements to cover her
absence.

Following receipt of that facsimile the manager of the ap-
pellant, Mr Johnson, arranged to discuss the matter with the
appellant in Port Hedland. In the meantime Miss Parker had

advised the appellant that she was not entitled to paid leave
because she had not completed 12 months continuous service
as a permanent employee.

Mr Johnson went to South Hedland and met with all of the
staff of the store on 22 November 1994. At that meeting there
were many matters discussed concerning the performance of
the shop in which the appellant was working. Following that
discussion Mr Johnson advised the appellant that the leave
that she was seeking was not approved. Further, on 24 No-
vember 1994, after Mr Johnson had travelled on to Broome,
in a telephone conversation between Mr Johnson and the ap-
pellant, she was again advised that the leave that she was
seeking was not authorised.

Before the appellant left for Switzerland, Mr Johnson real-
ised that the appellant was going on the holiday in any event
notwithstanding the fact that the leave had not been author-
ised and so he arranged for Miss Parker to pay the appellant
all of the money to which she was entitled including pro-rata
leave. In his evidence Mr Johnson said he did that because
“whatever obligations we had, I didn’t want to have anything
hanging over my head. ... I wanted to ensure that she is leav-
ing my employ with no obligations from me financially or in
any other way. I couldn’t make it any clearer than that.”

On 9 January 1995 the respondent replaced the appellant as
manager of the store in question and appointed one Tracey
Morris as a full-time employee and manager. Miss Morris had
previously been one of two casual employees at the store.

On 23 January 1995 the applicant returned to work antici-
pating that she would still be the manager, but on that morning
she was spoken to by Mr Johnson who advised her that her
position as manager was terminated. At that time she was of-
fered some casual work at the store which she declined. The
employer/employee relationship terminated on 23 January
1995.

As indicated earlier in these reasons, the appellant then
brought an application before a Commissioner of the Western
Australian Industrial Commission seeking redress for what she
claimed was her wrongful dismissal from employment.

In relation to claims for unfair dismissal, s23AA of the In-
dustrial Relations Act 1979 provides—

“23AA. (1) On a claim of harsh, oppressive or unfair dis-
missal, the onus is on the employer to show
that there is a ground or are grounds on which
the Commission could find that the dismissal
was justified.

(2) If—
(a) the employer does not show that there

is a ground or are grounds on which
the Commission could find that the dis-
missal was justified; or

(b) the employee establishes that, whether
or not it was justified, the dismissal was
harsh, oppressive or unfair,

the claim is taken to have been established.
(3) For the purposes of this section, a dismissal is

justified if there was a valid reason, or were
valid reasons, connected with the employee’s
capacity or conduct, or based on the opera-
tional requirements of the undertaking,
establishment or service, for the dismissal.”

This appeal must be looked at in the light of the findings by
the Senior Commissioner made following the trial of this mat-
ter. There is no challenge to the findings that were made, nor
any suggestion that there was no evidence to justify those find-
ings. Amongst the findings made by the Commissioner are the
following—

(1) The applicant raised first verbally and then in writ-
ing, the taking of leave with Ms T Parker.

(2) The advice the applicant received from Ms Parker
was that Mr Johnson would discuss the matter with
her in Port Hedland when he arrived. Secondly, Ms
Parker advised the applicant that she had insufficient
service as a full time employee to qualify for paid
annual leave at that time. The applicant was not ad-
vised by Ms Parker that the leave could or would be
approved.
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(3) The applicant was not advised until 22 November
1994 that the leave of absence (without pay) to visit
her mother was not approved.

(4) The applicant was plainly aware that should she pro-
ceed overseas, it was at her own risk so far as the
continuity of employment as manager was concerned.
On 9 January 1995 this occurred with the hiring of
Ms T A Morris as store manager.

(5) It was clear to the applicant that the taking of leave
of absence (albeit unpaid) was a direct breach of a
lawful order from the respondent and could lead to
an alteration to her position within the store during
her absence.

(6) On 23 January 1995 the services of the applicant as
manager of the respondent store in South Hedland
were verbally formally terminated and an offer of a
new contract of casual employment was made to and
declined by the applicant.

The Commissioner ultimately concluded: “that in all the cir-
cumstances the dismissal was not unfair” and dismissed the
claim.

When the matter was dealt with by the Full Bench, that Bench
reached the following conclusions—

“Firstly there was sufficient opportunity given to the ap-
pellant to put her case in relation to the criticisms of her
which gave rise to her dismissal on 22 and 24 November
1994. Indeed, she took the opportunity to strongly defend
her position on both those days. That opportunity, com-
bined with what occurred on 23 January 1995, was
sufficient to satisfy the requirements of procedural fair-
ness.
In any event, if I was [sic] wrong in that opinion, I would
hold that such a denial was only one factor to be consid-
ered in determining whether the dismissal was unfair. In
this case, it could not be said to be such a serious matter,
in the context of all the facts, to render the dismissal un-
fair in any event. (As to what weight can be given to a
denial of natural justice or procedural unfairness see Shire
of Esperance v Mouritz 71 WAIG 895 per Kennedy J and
at page 899 per Nicholson J).
I turn now to the dismissal. If it were not summary, suffi-
cient notice was not given under the award. This situation
was sought to be remedied by the payment of monies in
lieu of notice, or at least the admission that they should
have been paid. However, there was sufficient cause, in
all of the circumstances, to warrant the dismissal as a
matter of fairness whether it was summary or not and
whether it complied with the award or not. I would not
normally say that a dismissal which occurred contrary to
the award would often be fair. However, each case must
be looked at on its own facts. I am not persuaded, in the
whole of the context of this matter, that the failure to com-
ply with the notice required by the award, although
unlawful, rendered the dismissal unfair, given the sub-
stantial period of notice given and the nature of the
appellant’s misconduct.”

And further on the Full Bench said—
“The Commission at first instances made no specific find-
ing that the dismissal was justified. However, the
Commission did make a specific finding that the dismissal
was not unfair. It was, however, found that the dismissal
occurred because a lawful direction was disobeyed, which,
as I understand the reasons, was a valid reason connected
with the employee’s conduct, as required by s23AA of
the Act, and therefore meant that the dismissal was justi-
fied.”

Complaint is made by counsel for the appellant that there
was no finding either by the Commissioner at first instance or
by the Full Bench in relation to whether or not the dismissal
was harsh, oppressive or unfair (see s23AA(2)(b)). On my
examination of the section however, once the employer meets
the evidential onus of establishing that there are grounds upon
which the Commission could find that the dismissal was justi-
fied and where the employer shows that there is a ground or
are grounds on which the Commission could find that the dis-
missal was justified, then that in my view is sufficient to satisfy

the section unless the employee establishes that the dismissal
was harsh, oppressive or unfair.

From the findings made both by the Commissioner at first
instances and confirmed on appeal by the Full Bench, in my
view, there is a finding that the dismissal was justified, in cir-
cumstances where it cannot be said that the dismissal was harsh,
oppressive or unfair. In my view the findings of the Commis-
sioner which I set out earlier in these reasons, is sufficient to
justify that conclusion. In that respect it is important to note
that the appellant had breached her contract of employment
by taking leave when it was not authorised by the employer.
Indeed, on the facts of this case it is fair to say that the appel-
lant took that leave after having been told that it was not
authorised and in circumstances where her entitlement was
fully paid up at the time at which she physically left the re-
spondent’s employ. In taking that approach to the matter, in
my view the appellant made a deliberate and conscious deci-
sion to breach the terms of her contract of employment knowing
that her conduct would constitute such a breach. She would
also have been aware that she was fully paid up for her leave
entitlements at the time at which she elected to go overseas. In
those circumstances, and not knowing what arrangements the
employer would have made in her absence, in my view the
appellant is unable to make out a case that the dismissal was
harsh, oppressive or unfair in any event. That is the more so in
circumstances where both the Commissioner at first instance
and the Full Bench on appeal, have come to the conclusion
that the dismissal was justified. Absent some particular fact
which in the circumstances of the case would render the dis-
missal harsh, oppressive or unfair and there is no such factor
identified in this case, in my view the appellant’s contention
has not been made out.

Counsel for the applicant relied upon the proposition that a
direction to an employee by an employer must be both lawful
and reasonable before the employer can demand compliance.
For that proposition, counsel for the appellant relied upon Izdes
v L G Bennett & Co Pty Ltd (1995) 61 IR 439. An examination
of that case however, reveals that the direction concerned re-
lated to a matter arising out of the operation of the company.
The appellant was employed by the company as a food tech-
nologist. The case reveals that there was a long history of
acrimony between the appellant and his employer which re-
sulted in a contention by the respondent that the applicant
refused to carry out certain testing of products as required by
the employer. A recitation of those facts reveals the distinction
between that case and this. In that case the employee was said
to have breached the operational requirements of his employ-
ment. In that respect I accept the case as being authority for
the proposition that in relation to operational matters, a direc-
tion to an employee must be both lawful and reasonable. This
case, however, does not involve a direction in relation to op-
erational matters. Here the allegation by the respondent is that
the appellant had refused to comply with her contract of serv-
ice. That being the case in my view, the authorities relied on
by counsel for the appellant relating to operational matters,
have no application.

The appellant also relied upon The King v Darling Island
Stevedoring & Lighterage Co Ltd; ex parte Haliday & Sullivan
(1938) 60 CLR 601 and in particular the passage of Dixon J
where his Honour said at 603—

“Naturally enough the award adopted the standard or test
by which the common law determines the lawfulness of a
command or direction given by a master to a servant. If
command relates to the subject matter of the employment
and involves no illegality, the obligation of the servant to
obey it depends at common law upon its being reason-
able. In other words, the lawful commands of an employer
which an employee must obey are those which fall within
the scope of his contract of service and are reasonable.
Accordingly, when the award was framed the expression
‘reasonable instructions’ was adopted in describing the
employee’s duty to obey. What is reasonable is not to be
determined, so to speak, in vacuo. The nature of the em-
ployment, the established usage affecting it, the common
practices which exist and the general provisions of the
instrument in this case an award, governing the relation-
ship, supply considerations by which the determination
of what is reasonable must be controlled. When an em-
ployee objects that an order, if fulfilled, would expose
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him to risk, he must establish a case of substantial danger
outside the contemplation of the contract of service.”

An examination of that case similarly establishes that what
Dixon J was there speaking of was an order within the con-
fines of the contract of employment and again in that context,
it is fair to say the employee must obey commands which are
both lawful and reasonable. Again, for the same reasons as
revealed in the analysis of the Izdes case, that principle has no
relevance to the case presently under consideration.

In my view therefore, in these circumstances it was not nec-
essary for the Commission or the Full Bench to consider
whether in the circumstances the direction was reasonable.

As to the second ground of appeal, in my view it is unneces-
sary for this Court to determine whether the dismissal of the
appellant was a summary dismissal or a dismissal on notice.
As indicated earlier in these reasons, the appellant was paid
up for her accrued annual leave prior to her leaving for the
holiday in Switzerland and she was made aware that her con-
duct in going on that trip was unauthorised. Once the view can
properly be reached that the termination of her employment
was justified, then in my view it matters little whether that
was effected by way of summary dismissal or dismissal on
notice.

Ground 3 has been dealt with in these reasons and no further
analysis is required.

In relation to ground 4 of the grounds of appeal, I need say
no more than that the findings by the Commissioner that are
there challenged, were findings that in my view, were open on
the evidence (in the sense of findings implicitly made) and so
cannot be said to be errors of law.

For these reasons I would dismiss this appeal.

WESTERN AUSTRALIAN
INDUSTRIAL APPEAL COURT.

Industrial Relations Act 1979.

Appeal No. IAC 16 of 1996.

IN THE MATTER of an appeal against the decision
of the Full Bench of the Western Australian Industrial

Relations Commission in Matter Numbered 889 of 1995
dated the 29th day of August 1996.

B E T W E E N

Elizabeth Nydegger
Appellant

and

Tredways Shoestore South Hedland
Respondent.

BEFORE—

JUSTICE KENNEDY (PRESIDING JUDGE)
JUSTICE FRANKLYN

JUSTICE SCOTT.

      15 April 1997.

Order.
HAVING heard Mr M T Ritter (of Counsel) for the Appellant
and Mr A J Smetana (of Counsel) for the Respondent, THE
COURT HEREBY ORDERS that the appeal be dismissed.

(Sgd.) J.G. CARRIGG,
[L.S.] Clerk of the Court.

PRESIDENT—
Unions—Matters dealt with

under Section 66—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kevin Warren Jarrett
Applicant

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

Respondent.

No 571 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

10 April 1997.
Reasons for Decision.

THE PRESIDENT: This is an application by Mr Kevin Warren
Jarrett, a member of the respondent organisation, which is an
organisation as that is defined in s.7 of the Industrial Relations
Act 1979 (as amended) (hereinafter referred to as “the Act”).

The application is brought within the jurisdiction of the
Commission under s.66 of the Act and seeks interim and final
orders.

The General President purported to suspend Mr Jarrett, who
is the General Vice-President of the respondent organisation
and the Fremantle District Delegate. This was on 18 March
1997 (see exhibit 3).

Attached to the written notification of suspension, in
accordance with rule 16(1)(e) of the rules of the respondent
organisation, was a list of charges to which Mr Jarrett was
requested to respond in writing.

Mr Jarrett seeks an interim order that he be reinstated in
office. He alleges bias on the part of the General President,
non-observance of the rules, and that rule 16(1)(e) is tyrannical
and oppressive. The respondent organisation denies those
allegations.

Mr Jarrett’s case is that he was never treated as not being
under supervision since his suspension earlier this year, which
was declared null and void by this Commission in Jarrett v
WALEDF&CU (Application No 197 of 1997) (unreported)
decision delivered 6 March 1997. This is a period of three
months now.

Mr Jarrett’s strong submission was that the respondent
organisation and the Fremantle District members, in particular,
were suffering detriment in not having their delegate present
to represent them on the General Committee. This, he
submitted, was particularly necessary when the respondent
organisation was under threat by the Public Transport Union
by action in the Australian Industrial Relations Commission,
and is concerned about the welfare of its members in their
employment (see exhibit 5).

Mr Hathaway denied that the members or the respondent
organisation suffered from the absence of Mr Jarrett because
it is the duty of the General Committee to look after the interests
of the membership. He denied bias on his part, and pointed to
the fact that a meeting of the General Committee had been
convened for 2 April 1997 to deal with Mr Jarrett’s suspension.
Mr Jarrett had been unable to attend the meeting. Mr Hathaway
therefore submitted that no detriment was being occasioned to
the respondent organisation by the suspension. Indeed, as I
understood his submission, Mr Jarrett was disruptive. He also
drew attention to the number of charges and the seriousness of
the charge relating to union funds.

Mr Jarrett, however, submitted that, notwithstanding the
charges against him, there was no need to suspend him from
office. He referred to previous occasions where Mr Hathaway
and Mr Schmid had not been suspended.

I apply the principles laid down in Corse v Robinson and
CSA 77 WAIG 321 at 322.
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Certainly, there is a substantial case to be tried, there being
allegations and denials and clearly arguable questions of law.

Certainly, s.6(f) of the Act is furthered by ensuring that the
General Vice-President and Fremantle Delegate be able to
discharge the duties of his offices. On the other hand, the
General President has power to suspend and the matter of
suspension is a matter for the General Committee specifically
conferred by the rules as the respondent organisation’s own
rules also prescribe.

There is detriment to the applicant and to his “constituents”
and the respondent organisation if he is not restored to his
office by interim order. On the other hand, he is a person who
is charged with a number of charges of misconduct and there
is detriment in allowing him to return to his office when these
matters are not resolved.

I am not satisfied that, at this time, the detriment to the
applicant and the respondent organisation by Mr Jarrett being
absent is greater than the detriment which might occur from a
person under serious charge being placed in office, when the
rules, as they stand, permit suspension. At this time, too, the
fact that he was previously invalidly suspended in breach of
the rules is of some significance.

I am not persuaded that there are irreversible consequences
of my reinstating the applicant in the interim.

I am, however, mindful that the date listed for hearing and
determination of this matter is only ten days hence. The
detriment being suffered by the applicant or the respondent
organisation is therefore not significant enough in that time,
given the seriousness of the charges and the partly
counterbalancing detriment if I make the order, to warrant my
making interim orders. S.26(1)(a) and s.26(1)(c) of the Act
lead to that view, for the reasons I have expressed above. Were
further significant time to elapse before this matter is resolved
I might take a different view.

I will dismiss the application for interim orders. However, if
circumstances change, the application may be renewed.

Order accordingly
Appearances: Mr K W Jarrett on his own behalf as applicant.
Mr D K Hathaway on behalf of the respondent organisation.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kevin Warren Jarrett
Applicant

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

Respondent.

No 571 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

7 May 1997.
Reasons for Decision.

THE PRESIDENT: This is an application by Mr Kevin Warren
Jarrett, brought under s.66 of the Industrial Relations Act 1979
(as amended) (hereinafter referred to as “the Act”).

Mr Kevin Warren Jarrett, the applicant, is a member of and
the delegate for the Fremantle district of the respondent
organisation. He is also the General Vice-President and a
member of the General Committee of the respondent
organisation.

The respondent organisation is and was, at all material times,
an organisation as that is defined in s.7 of the Act.

I therefore have jurisdiction in relation to s.66 of the Act to
hear and determine this application.

In addition, the application clearly relates to the rules of the
respondent organisation, particularly rules 16(1)(e) and 21, their
observance and non-observance.

Rule 16(1)(e) is attacked in the application in the following
terms—

“Rule 16.1(e) has no guides for circumstances in which
suspensions should occur and is therefore open to abuse
which in turn has a marked effect on the democratic con-
trol of the union”.

At page 3 of the Schedule to the application it is alleged
that—

“The General President, on the 18 March 1997, suspended
the applicant in the presence of the Executive Committee
and refused to defer to the view of the Executive Com-
mittee.”

The application was amended by leave to delete order (1) of
the orders sought, namely that the applicant be reinstated to
his elected position.

Therefore, the remaining two orders sought by the applicant
were that the provisions of rule 16(1)(e) be disallowed as being
tyrannical, oppressive and inconsistent with the democratic
control of the union, and that the suspension of the applicant
from 18 March 1997 be declared null and void.

This application was opposed, and the General President of
the respondent organisation, Mr David Kimberley Hathaway,
represented it in these proceedings. A notice of answer was
filed herein on 7 April 1997.

The background to this matter is the unfortunate disputation
which has occurred within the respondent organisation, and
particularly within the ranks of the General Committee, over a
period now of approximately two years. That disputation is
referred to in detail in a large number of decisions of the
Commission, constituted by the President.

BACKGROUND
The background to this matter is this.
The General Committee governs the respondent organisation

in between meetings of the supreme governing body, the
Triennial Delegate meeting (see rules 6 and 22). The General
Committee consists of the General President, the General Vice-
President, three General Trustees (see rule 20) and the General
Treasurer, as well as representatives (delegates) from each of
the ten districts mentioned in rule 6. There are 12 members of
the General Committee in all.

Mr Jarrett has been previously suspended from office by the
General President and that matter was dealt with by the
Commission, constituted by the President, in Jarrett v
WALEDF&CU 77 WAIG 851, and the suspension declared
null and void on 6 March 1997.

On 18 March 1997, at about 11.30 am, there was a meeting
of the Executive Committee. The Executive Committee is
constituted in accordance with rule 21, which reads as
follows—

“21. EXECUTIVE COMMITTEE
(1) The General Officers of the Union for the time be-

ing shall be constituted an Executive Committee with
power to deal with any cases of emergency which
may arise, pending the holding of a General Com-
mittee meeting, but the decision of the Executive
Committee shall in all cases be subject to confirma-
tion by the General Committee.

(2) In cases of extreme emergency the Executive Com-
mittee of the Union may suspend any officer or
member temporarily, pending the decision of the
General Committee.”

The Executive Committee, therefore, consists of the General
Officers of the respondent organisation, who are the General
President, the General Vice-President, the General Trustees
and the General Treasurer (see rule 13).

As can be seen from rule 21, the General Officers of the
respondent organisation constituting the Executive Committee
deal with any cases of emergency which may arise, pending
the holding of a General Committee meeting. However, any
decision the Executive Committee reaches must be confirmed
by the General Committee.

In effect, whilst the General Committee governs the
respondent organisation in between Triennial Delegate
meetings, the Executive Committee governs the respondent
organisation in between General Committee meetings.
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It is not in issue, and I have found in other proceedings (see
Veenstra v WALEDF&CU (Application No 560 of 1997)
(unreported) decision delivered 3 April 1997), that few General
Committee meetings were able to be held this year with any
regularity, at least in the first three months or so of the year,
because it was not possible to achieve a quorum due to a dispute
within the General Committee about the dates and times of
meetings. That dispute was part of the disputation between
factions in the General Committee.

There was a General Committee meeting scheduled for 18
March 1997, but, before that meeting took place, on that day,
the General President, Mr David Kimberley Hathaway,
informed an Executive Committee meeting, at which six
members were present, that he proposed to suspend from office
the General Vice-President and applicant in these proceedings,
Mr Kevin Jarrett. Present were Mr Hathaway, Mr D R Pickett
and Mr G Doherty. Also present as members of the General
Committee were Mr Lindsay Terrance Bennewith, Mr Barry
Stewart Orbell, and, of course, Mr Jarrett. Mr Orbell is and
was then the General Treasurer of the respondent organisation.

There were protests at that Executive Committee meeting
when Mr Hathaway announced that he was going to suspend
Mr Jarrett again. Mr Bennewith and Mr Orbell were of the
view that this was a political act to gain the numbers for Mr
Hathaway’s faction on the General Committee. What Mr
Hathaway announced was described by Mr Orbell as “just
playing a numbers game”. They were somewhat angry and
left the meeting, before it was concluded, on Mr Hathaway’s
assertion from the bar table. In any event, there was a
recommendation by the Executive Committee, recorded in the
minutes of the Executive Committee meeting of 18 March
1997, that the suspension of Mr Jarrett imposed by the General
President be endorsed, which was not made before Mr Jarrett,
Mr Bennewith or Mr Orbell left the meeting. Mr Bennewith
and Mr Orbell could not, in evidence, deny that they left the
meeting before it ended. The evidence was that the meeting
lasted ten minutes from 11.40 am to 11.50 am, which is what
the minutes record.

There was an assertion in the evidence of Mr Bennewith,
who gave evidence on oath, that no notes were taken of what
occurred at the meeting whilst it was happening.

Later that day, and it is not disputed, the General Committee
meeting which was scheduled to take place immediately
afterwards did not take place because there was not a quorum,
Mr Jarrett being suspended and Mr Bennewith and Mr Orbell
not being present.

That was the meeting of the General Committee to which he
intended to refer the matter of Mr Jarrett’s suspension, Mr
Hathaway asserted from the bar table.

On 18 March 1997 also, Mr Hathaway gave Mr Jarrett formal
notice of suspension (exhibit 3). Attached to it are and were
the reasons for such suspension and a request that Mr Jarrett
give his response in writing to the General Committee by noon
on Monday, 24 March 1997. The notice then informs Mr Jarrett
that a Special meeting of the General Committee will be called
and held whereat he would be requested to attend to further
respond to the “charges”.

The details of the “charges”, which are paragraphs (1) to (6)
in exhibit 3, are as follows—

“1) Having received and knowingly withheld monies of
the membership in breach of the Registered Rules as
such was received in a manner in which the rules did
not allow them to be received, and which was brought
to your attention by way of Applications 1244/94
and 531/95, brought before the Western Australian
Industrial Relations Commission and Appeals Court.

 2) You did in blatant disregard to the Registered Rules
and Standing Orders of the Union, on the 11 No-
vember 1996 declare a meeting of the General
Committee open as the Chairman, at 5-15pm, which
was in breach of Registered Rules and Standing Or-
ders and in defiance of the directions of the General
President, that that meeting of the 11 November 1996
was a meeting to be held at 7-15pm as a result of the
adjourned Special meeting of the 4 November 1996.

 3) You did in blatant disregard to the Registered Rules
and Standing Orders of the Union, on the 25 No-
vember 1996 declare a meeting of the General
Committee open as the Chairman, at 5-15pm, which
was in breach of the Registered Rules and Standing
Orders and in defiance of the directions of the Gen-
eral President, that that meeting would be chaired by
him (the General President) at 7-15pm in accord-
ance with the Registered Rules and Standing Orders.

 4) You did on the 7 January 1997, without power or
authority convene a meeting of the Executive Com-
mittee in the absence of the General President and to
the contrary of advise (sic) from the General Presi-
dent

 5) You have written several pieces of correspondence
addressed to the General President, containing abu-
sive and derogatory statements to and about the
General President, which is not in the best interests
of the Organisation.

 6) You did, in breach of the Registered Rules and with-
out authority, try to intervene into the proceedings
of Application 149 of 1997 on Monday 10 March
1997 in the Western Australian Industrial Relations
Commission.

As these charges are of the most serious na-
ture and of paramount concern to the
membership, your response in writing to the
General Committee is requested by noon on
Monday 24 March 1997. A Special Meeting
of the General Committee will be called and
held, where-at you will be requested to at-
tended to further respond to such charges.”

The matter did not come before a General Committee meeting
until 18 April 1997 when the General Committee did hear the
matter and ended the suspension, apparently as at that date.
That is a decision with which Mr Hathaway obviously does
not agree.

MAIN HEADS OF COMPLAINT
There are a number of main heads of complaint concerning

the rules, their observance and non-observance and the manner
of their observance in this application.

BIAS
Mr Jarrett has submitted that Mr Hathaway suspended him

because he was biased against him because of the factional
rivalry between them. What he submitted was that this was a
political exercise whereby Mr Hathaway, exercising the power
of the General President under rule 16(1)(e), suspended Mr
Jarrett. There is no doubt that there is and has been rivalry
between factions in the General Committee, and that includes
Mr Jarrett on the one hand and Mr Hathaway on the other.

As I understood Mr Hathaway’s case in this respect, it was
clearly that Mr Jarrett was suspended for the reasons set out in
the notice of 18 March 1997 and the attached letter of the
same date (exhibit 3), and for no other reason. In support of
that submission, Mr Hathaway referred me to a copy of his
speech as General President given at a General Committee
meeting on 9 December 1996 (exhibit 12) in which he said—

“It will be my intention to encourage this General Com-
mittee to process the resolution of Jarrett and the past
General President K Campbell, for the recovery of over-
payment of Honorariums, the resolution of which, I refer
to, was carried unanimously and should be acted on with-
out further delay.
I also believe, that in all fairness to Mr Jarrett, Mr Ryan
and Mr Campbell, that they should be given the opportu-
nity to explain why and how they obtained benefits, in
the form of honorariums, that they were not entitled to
and why these Officers declined to repay any
overpayments, following the decisions of the Industrial
Commission and Industrial Appeal Court.”

He then mentioned an intention to have union finances as
expended by the outgoing General Committee ((ie) in 1996)
and its officers investigated. These expenditures, he asserted,
were contrary to the provisions and requirements of registered
rules 45 and 46 (see exhibit 12, page ii).
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It is noteworthy that, as a matter of evidence, at the request
of Mr Orbell, the General Treasurer, who had written a letter
dated 10 March 1997 (exhibit 14), requesting payment of the
honoraria said to be overpaid to Mr Jarrett, on 12 March 1997
in a letter received on 18 March 1997 by the respondent
organisation, the amount was paid by Mr Jarrett by cheque. It
was not disputed that this amount was not received until after
the purported suspension. It is also noteworthy that Mr Jarrett
himself admitted from the bar table that he had not paid the
monies for some time, although he owed them, because of
stubbornness. It is clear that the monies had been outstanding
since his 1993/1994 term of office, which was quite some
substantial time and were not paid until the time of or just
subsequent to his second suspension on 18 March 1997.

There was evidence on oath from Mr Bennewith and on
affirmation from Mr Orbell in this matter, and evidence from
the bar table only from Mr Hathaway. I should add that Mr
Jarrett gave some evidence from the bar table. I advised Mr
Hathaway of the consequences of not calling evidence on oath
when the applicant had called evidence on oath. It is fair to
say that a lot of evidence was not in dispute. However, I am
bound by R v Commonwealth Conciliation and Arbitration
Commission and Others; ex parte Melbourne and Metropolitan
Tramways Board [1965] 113 CLR 228 (HC) where the whole
court held that a Commissioner of the Australian Industrial
Relations Commission was entitled to act on the assertions of
advocates without hearing other evidence; but if the assertions
were challenged, it would at least be imprudent, on the part of
the Commissioner, not to examine the matter further. Hence,
where assertions from the bar table as to evidence are disputed
and are not the subject of evidence on oath or affirmation, I
attach little weight to such evidence.

As to the question of bias, I am unable to conclude from the
evidence that, in suspending Mr Jarrett, Mr Hathaway acted
with ostensible or actual bias, there being substantial allegations
made by him. In any event, I doubt that bias as such is applicable
to his acts.

Further, there were monies which Mr Jarrett did repay, which
he did not repay until he was suspended for the second time.
In any event, I am not persuaded, on this occasion, that the
question of bias arises in relation to the act of Mr Hathaway
under rule 16(1)(e), when he is not acting as a domestic tribunal.

The rules cannot be used for a purpose which is not bona
fides, nor can an organisation or its officers act unreasonably
under the rules (see Short v Wellings and Others (1951) 72
CAR 84 per Kelly CJ, Foster and Kirby JJ and Mills and Sorrell
“Federal Industrial Law”, 5th Edition, page 351).

There is no sufficient evidence of any malafides or
unreasonableness merely because Mr Jarrett and Mr Hathaway
are, as it were, political opponents. I am not satisfied either
that Mr Hathaway acted arbitrarily or capriciously or in such
an unfair manner that I ought to remedy the situation. I am not
disposed either to draw conclusions to that effect from the fact
that Mr Jarrett had been previously suspended and this was a
second suspension in respect of the same matters, given the
allegations were allegations of some seriousness, and that Mr
Jarrett repaid certain monies after the second suspension was
effected.

It is not necessary to consider whether the General President
was excluded from performing the normal functions of his
office under rule 16(1)(e) by bias, therefore (see Whittle and
Another v Australian Miniature Pony Society Inc (1995) 57
FCR 252 per Burchett J).

RULE 16(1)(e)—SHOULD IT BE DISALLOWED?
Mr Jarrett also submitted that rule 16(1)(e) was “tyrannical

or oppressive”, in the sense that that phrase is used in
s.66(2)(a)(ii) of the Act, and therefore should be disallowed
by the Commission, constituted by the President. Those words
appeared originally in s.140 of the Conciliation and Arbitration
Act 1904-1956 (Cth). Later, in s.140 of the Conciliation and
Arbitration Act 1904-1973 (Cth) there was provided to the
Commonwealth Industrial Court, then the Federal Court, a
power similar to that in s.66 of the Act declaring a rule void if
that rule imposed conditions, obligations, or restrictions upon
members which were oppressive, unreasonable or unjust.

In order to determine whether a rule is oppressive,
unreasonable or unjust, regard is required to be had “to the

objects of the Act and the purposes of the registration of
organizations under the Act”.

In order to be tyrannical or oppressive, a rule need not
otherwise offend the objects of the Act or the purposes of
registration of an organisation under the Act.

Such objects and purposes have to be considered, but the
paramount consideration is the protection of applicants and
members from conditions, obligations and restrictions which
are oppressive, unreasonable or unjust (see Cassidy v
Amalgamated Postal Workers’ Union of Australia (1967) 11
FLR 124).

Rules which have been held to be tyrannical or oppressive
include the following—

(1) Empowering the Secretary to interfere unduly with
members’ employment opportunities (see Morgan v
Australian Hairdressers, Wigmakers and Hair Work-
ers’ Employees’ Federation (1932) 31 CAR 401).

(2) Empowering a Committee to impose fines and to
expel members in the absence of any right of appeal:
ibid, if the penalty is for “conduct inimical to the
interest of the organization” (see Kenney v Opera-
tive Painters and Decorators’ Union of Australia
(1955) 81 CAR 166).

(3) Empowering a Federal Committee of Management
to disband a branch (see Watson v Transport Work-
ers’ Union of Australia (1946) 56 CAR 347; Thornton
v Mackay (1946) 56 CAR 561 at 611).

(4) Prohibiting divulging union business under penalty
of expulsion (see Lane v Australian Workers’ Union
(1938) 39 CAR 322; Ford v Federated Miscellane-
ous Workers’ Union of Australia (1954) 79 CAR
147).

(5) Stifling criticism of the union Executive (see Gill v
Amalgamated Postal Workers’ Union (1954) 79 CAR
43; Lasarewitch v Australian Railways Union (1955)
82 CAR 14).

It is noteworthy, however, that the rules may provide a limited
right to fine or expel (eg) by vesting the right in the Executive
and regulating its use, even though in practice the right may
be applied harshly or unjustly (see O’Sullivan v Australian
Workers’ Union (1938) 39 CAR 323; Hay v Australian
Workers’ Union (1944) 53 CAR 674; Bowden v Australian
Workers’ Union (1946) 56 CAR 530). However, Hay v
Australian Workers’ Union (op cit) is authority for the
proposition that any arbitrary or capricious use of the power is
not immune from challenge.

I was referred to the case of Cassidy v Amalgamated Postal
Workers’ Union of Australia (op cit) where the Commonwealth
Industrial Court considered the words “oppressive,
unreasonable or unjust”. In that case, a rule of the respondent
organisation was said to be oppressive, unreasonable or unjust
because it empowered the conference of the organisation to
impose an unlimited fine or expel members found to be acting
detrimentally to the interests of the organisation or contrary to
the rules or the resolutions of conference.

The present s.196(c) of the Industrial Relations Act 1988
(Cth) (hereinafter referred to as “the Federal Act”) struck at
rules which are “oppressive, unreasonable or unjust”. Courts
have, for the most part, seemed to rely on a test of
“reasonableness” in all of the circumstances.

As Dunphy J said in Cameron v Australian Workers’ Union
[1959] 2 FLR 45 at 68—

“It is difficult to visualise an oppressive rule which was
not also unreasonable or unjust and likewise an unjust
rule could hardly be anything else but unreasonable but it
would appear that the Legislature has endeavoured to cast
its net as widely as possible so as to insure for members,
every possible protection against injustice arising by vir-
tue of union membership.”

One must judge each case on its facts and on the rules of the
particular organisation concerned, examining the rules as a
whole (see Loh v O’Grady and Others [1991] 42 IR 215 per
Gray J and see also R v Commonwealth Industrial Court; ex
parte Amalgamated Engineering Union, Australian Section
[1960] 103 CLR 368 at 383 (HC)).
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Similar considerations arise under s.196 of the Federal Act
and s.66 of the Act.

If the Executive can suspend the officers of a branch, then
s.196(c) of the Federal Act may also be breached (see Luckman
v Australian Postal and Telecommunications Union (1978) 36
FLR 68). In that case, Sweeney J held that a rule which enabled
the Federal Executive, in the event of any branch failing to
comply with the rules, a resolution of conference or the
instructions of the Federal Executive, after inquiry, to suspend
the State Executive and/or take over and manage the affairs of
a State branch and/or supersede all or any officers and members
and appoint others in their stead was invalid. However, as I
read the reasons, that was because of the power of supersession
contained in the rule, not because of the power of suspension.

In the end, it is quite clear to me that the words “tyrannical
or oppressive” are not materially different from the words
“harsh, unjust or unreasonable”, and that, therefore, those
authorities which apply to the latter phrase will assist me in
the construction of the former phrase. In particular, the dictum
of Dunphy J in Cameron v Australian Workers’ Union (op
cit), which I have quoted above, I bear in mind. It seems to me
that if a rule is “tyrannical or oppressive” then it is also
unreasonable or unjust.

I do not think that the objects in the Federal legislation are
or were so different that those authorities are not relevant (see
Woodcock v WA Police Union 60 WAIG 995 per O’Dea P).

To a degree, the relevant objects contained in s.6(e) and s.6(f)
of the Act, enshrine two competing aims; the maintenance of
viable, effective and efficient organisations capable of fully
participating in the conciliation and arbitration system, and
the democratic control of such organisations by their members.

Quite often when the court is required to consider whether
an organisation’s rules contravene the oppressive rules
provision, the court must balance up the need to maintain the
organisation’s viability with the requirement that the
organisation be democratically controlled (see McLeish v Kane
(1978) 36 FLR 80 and see s.6(e) and s.6(f) of the Act).

I refer to viability, notwithstanding that there is no specific
reference in s.6(e) and s.6(f) to the word viability, because I
think that the achievement of those objects involves implicitly
viability of the organisations concerned.

What I now propose is consistent with the approach in
McLeish v Kane (op cit).

It seems to me that a rule which gives the President power to
suspend an officer, as that term is defined in s.7 of the Act
((ie) an officer elected by the members), whether the General
Vice-President, General Trustee or other officer, without there
being prescribed occasions for the use of that power contained
in the rules, because of the vagueness and uncertainty of such
a power, can be said to render the rule tyrannical and oppressive,
or, expressed another way, oppressive, unjust and unreasonable.
If the occasions and/or the reasons for the exercise of such
power were contained in the rule in certain terms, and the
conditions and mechanisms for the review of the exercise of
that power remain as they are, then it would not seem to me
that the rule, on the submissions put to me, should be disallowed
under s.66(2)(a)(ii) of the Act. However, as it stands, the rule
is tyrannical and oppressive within the meaning of the
authorities to which I have referred and within the meaning of
those words as used in s.66(2)(a)(ii).

I would therefore not disallow the rule insofar as it relates to
the suspension of an officer, which the General Secretary is
not, and direct that it be altered within say three months so
that sufficient and permissible reasons for the exercise of the
power are prescribed in rule 16(1)(e) by the appropriate
alteration. If that were not done, I would, of course, use my
powers under s.66(2)(c) of the Act.

DEMOCRATIC CONTROL

I now turn to the question of democratic control (see
s.66(2)(a)(v) of the Act), and whether the rule is inconsistent
with that democratic control.

Control can be equated to “regulation” (see Boland v
Federated Liquor and Allied Industries Employees’ Union
(1979) AILR 156 per Sweeney J).

In Boland and Others v Munro and Others 37 ALR 263 (FC
FC) Evatt and Northrop JJ said at page 277—

“... the word “control” is to be construed in the sense of
meaning the fact of checking and directing action, a
method or means of restraint.
We do not accept the view that the word “control” is to be
construed in the sense of directly controlling or command-
ing the activities of the Committee.”

That is an opinion which I adopt, although each case must
depend on its own facts and the rules of the organisation
concerned.

If one looks at the rules as a whole, one notes the following—
(1) The rules as a whole provide a mechanism whereby

there is democratic control of the union.
(2) Rule 16(1)(e) gives a power to the General Presi-

dent to suspend an officer if he/she complies with
some mandatory requirements. If the General Presi-
dent does not, then the power is exercised invalidly.

(3) An officer is, by definition, elected by the members
(see s.7 of the Act). So is the General President who
is also an officer.

(4) I must judge each case on its own facts, and like
s.196(c) of the Federal Act, s.66(2)(a)(ii) of the Act
is not concerned with the effect of the rules of an
organisation upon the personal fortunes of an indi-
vidual member. The oppressive, unreasonable or
unjust burden envisaged by the paragraph is one
shared by a significant number of applicants for
membership or members. It is not enough that there
be one particular applicant for membership or mem-
ber who suffers because of peculiar personal
circumstances (see per Wilcox J in Roughan v Aus-
tralasian Meat Industry Employees Union [1992] 43
IR 193).

(5) The General President can exercise his power to sus-
pend the General Secretary “or other officer”, but
only if he immediately acquaints the Executive Com-
mittee that he has done so or intends to, and only if
he convenes the General Committee to deal with such
suspension.

(6) The Executive Committee, which is constituted by
the respondent organisation’s General Officers, in
cases of extreme emergency may suspend any of-
ficer or member temporarily, pending the decision
of the General Committee.

(7) Any suspension of an officer by the General Presi-
dent must also be reported under rule 16(1)(e) to the
General Committee.

(8) The General Committee has powers of suspension—
(a) Under rule 22(f), the General Committee may

suspend any member obtaining benefits by
misrepresentation or improperly recovering
same.

(b) Under rule 22(q), suspend or prosecute the
General Secretary if found guilty of fraud or
incompetence.

(c) Under rule 22(u), suspend from office any
General Officer, Federal Councillor or mem-
ber of the General Committee on proof being
established of “his neglect or incompetence,
or other valid reasons”.

(9) The delegates who in meeting are the supreme gov-
erning body of the union alone have the power to
remove from office any officer, trustee or member
of the General Committee and to decide all appeals
against the decision of the General Committee (see
rule 9).

Therefore, any suspension of an officer by the General
President is subject to review by the General Committee. The
matter can before that be dealt with by the Executive Committee
which can refer it to the General Committee. The General
President is required to convene a General Committee meeting
to deal with the suspension. That suspension can then be set
aside or confirmed by the General Committee. There is then a
further appeal available to a Delegates meeting.
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In my opinion, rule 16(1)(e) is not inconsistent with the
democratic control of the organisation by its members, for those
reasons, because of the mechanisms involving governing
bodies of the union consisting of elected persons who can
review, and, if necessary, overrule the actions and decisions of
the General President in that context.

(The General Secretary is an employee and, it might be
argued, is in different case).

The rule is, therefore, so vague as to be tyrannical or
oppressive. Insofar as it relates to the suspension of officers
elected, then it would be necessary for me to direct that the
rule be altered on or before 31 July 1997. I will, however,
declare the suspension made under it null and void ab initio.

FAILURE TO COMPLY WITH THE RULES
As I understood Mr Jarrett’s further submission, it was

submitted that what should have been done was that the matter
should have been dealt with by the Executive, because in cases
of extreme emergency the Executive Committee of the
respondent organisation may suspend any officer or member
temporarily, pending the decision of the General Committee.

However, there is a parallel and separate power in the General
President to suspend the General Secretary or another officer,
provided that he immediately acquaints the Executive
Committee and provided that he convenes a meeting of the
General Committee to deal with such suspension. Mr Hathaway
did that in this case. The matter does not, however, have to be
dealt with by the Executive Committee, although it may be
because there are two parallel powers under rules 16 and 21.
In any event, it is not certain that this was a case of extreme
emergency. I should also add that there is some evidence that
the Executive Committee made a recommendation covering
the matter.

There is also power in the General Committee, it would seem
to me, of its own motion, under rule 22 to suspend a member
obtaining benefits by misrepresentation or improperly receiving
the same under rule 22(f), or to suspend or prosecute the
General Secretary if found guilty of fraud, incompetence, etc,
under rule 22(q), or, further, under rule 22(u) to suspend from
office any General Officer, Federal Councillor or member of
the General Committee on proof being established of his
neglect or incompetence, or other valid reasons, provided
always that a written copy of the charge laid be supplied to
him at the time and an opportunity given him to answer the
charge brought against him.

There is further power, of course, as I have already said, for
the General Committee to deal with a suspension effected by
the General President under rule 16(1)(e). It would seem
implicit in that that there is power to confirm the suspension
or to revoke the act of suspension by the General President.

There is a right of appeal against the suspension of an officer
under rule 23, and there is a power in Delegate meetings to
remove from office any Officer, Trustee, or Member of the
General Committee, and to decide all appeals against the
decision of the General Committee (see rule 9).

In this case, there is no evidence at all that the General
President acted contrary to either rule 16(1)(e) or rule 21.

I will disallow rule 16(1)(e), insofar as the rule permits
suspension of an officer (not the General Secretary), in the
event that that rule is not altered by the respondent organisation
sufficiently so as to set out the grounds upon which the General
President can suspend an officer (as distinct from the General
Secretary), on or before 31 July 1997, or before such other
date as I am persuaded should apply. The alterations must be
sufficient to render the rule a rule which is not tyrannical or
oppressive and the alterations must not be otherwise
exceptionable under s.66(2) of the Act.

Order accordingly
Appearances: Mr K W Jarrett on his own behalf as applicant.
Mr D K Hathaway on behalf of the respondent organisation.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kevin Warren Jarrett
Applicant

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

Respondent.

No 571 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

14 May 1997.
Order.

This matter having come on for hearing before me on the 21st
day of April 1997, and having heard Mr K W Jarrett on his
own behalf as applicant and Mr D K Hathaway on behalf of
the respondent organisation, and having reserved my decision
on the matter, and reasons for decision being delivered on the
7th day of May 1997, and the parties herein having consented
in writing on the 14th day of May 1997 to waive the
requirements of s.35 of the Industrial Relations Act 1979 (as
amended), it is this day, the 14th day of May 1997, ordered
and declared as follows—

(1) THAT the suspension of the General Vice-President
made on the 18th day of March 1997 be and is hereby
declared null and void ab initio.

(2) THAT the respondent organisation herein be and is
hereby directed to alter rule 16(1)(e) in accordance
with these reasons for decision and the law on or
before the 30th day of September 1997, a date fixed
with the consent of the parties herein.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kevin Warren Jarrett
Applicant

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

Respondent.

No 571 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

10 April 1997.
Order.

This matter having come on for an interim orders hearing before
me on the 9th day of April 1997, and having heard Mr K W
Jarrett on his own behalf as applicant and Mr D K Hathaway
on behalf of the respondent organisation, and having given
such directions as are necessary or expedient for the expeditious
and just hearing and determination of this matter, it is this day,
the 10th day of April 1997, ordered and directed that the
abovenamed respondent organisation do give discovery and
inspection to the applicant herein on or before the 15th day of
April 1997 of all documents the respondent organisation
proposes to rely upon in these proceedings.

(Sgd.) P. J. SHARKEY,
[L.S.] President.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kevin Warren Jarrett
Applicant

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

Respondent.

No 571 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

10 April 1997.
Order.

This matter having come on for an interim orders hearing before
me on the 9th day of April 1997, and having heard Mr K W
Jarrett on his own behalf as applicant and Mr D K Hathaway
on behalf of the respondent organisation, and having reserved
my decision on the matter, and reasons for decision being
delivered on the 10th day of April 1997 wherein I found that
the application for interim orders should be dismissed, it is
this day, the 10th day of April 1997, ordered that the application
by the applicant herein for interim orders be and is hereby
dismissed.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kevin Warren Jarrett
Applicant

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

Respondent.

No 571 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

4 April 1997.
Order.

This matter having come on for a directions and interim orders
hearing before me on the 4th day of April 1997, and having
heard Mr K W Jarrett on his own behalf as applicant and Mr D
K Hathaway on behalf of the respondent organisation, and
having given such directions as are necessary or expedient for
the expeditious and just hearing and determination of this
matter, it is this day, the 4th day of April 1997, ordered and
directed as follows—

(1) THAT the hearing and determination of the applica-
tion for interim orders be and is hereby adjourned to
9.00 am on Wednesday, the 9th day of April 1997.

(2) THAT the hearing and determination of application
No 571 of 1997 be and is hereby adjourned to 10.00
am on Monday, the 21st day of April 1997.

(3) THAT the abovenamed respondent organisation do
give discovery and inspection to the applicant herein,
within seven days of the 4th day of April 1997, of all
General Committee Meeting Minutes from Novem-
ber 1996 to the present, including copies of Minutes
issued and withdrawn, together with any circulars
issued relating to the purported suspension of the
applicant effective on the 18th day of March 1997.

(4) THAT the applicant herein do give discovery and
inspection to the respondent organisation of all docu-
ments that the applicant wishes to rely upon within
seven days of the 4th day of April 1997.

(5) THAT the respondent organisation do file and serve
its answer and counterproposal before 4.30 pm on
Monday, the 7th day of April 1997.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Registrar
Applicant

and

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch
Respondent.

No 173 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

7 May 1997.
Reasons for Decision.

THE PRESIDENT: This is an application by the Registrar
brought pursuant to s.66(7) of the Industrial Relations Act 1979
(as amended) (hereinafter referred to as “the Act”). By the
application, the Registrar seeks orders that rules 6(1)(c),
6(2)(b), 6(2)(c), 6(2)(d), 6(3)(a), 6(3)(b) and 8(1)(b) of the
rules of the abovenamed respondent organisation, The
Australian Liquor, Hospitality and Miscellaneous Workers
Union, Miscellaneous Workers Division, Western Australian
Branch, be disallowed as and from 5 March 1997. The
application is opposed by the respondent organisation.

The applicant alleges that rules 6(1)(c), 6(2)(b), 6(2)(c),
6(2)(d) and 6(3)(b) of the rules of the respondent organisation
are contrary to or inconsistent with s.64A of the Act. The
applicant further alleges that rules 6(3)(a) and 8(1)(b) of the
said rules are contrary to or inconsistent with s.64B and s.64D
of the Act.

Under s.66(7) of the Act, the Registrar is charged with the
mandatory duty of reviewing the rules of each organisation
when six months have elapsed as they have from the coming
into operation of s.51 of the Industrial Legislation Amendment
Act 1995 on 9 May 1995.

S.66(7) reads as follows—
“(7) When 6 months have elapsed after the coming into

operation of section 51 of the Industrial Legislation
Amendment Act 19951 the Registrar shall review the
rules of each organization and shall, by application
pursuant to this section, bring before the President
the rules of any organization if, in the opinion of the
Registrar, any such rule is contrary to or inconsist-
ent with section 64A or 64B.”

S.64A of the Act reads as follows—
“(1) A member of an organization may end that member-

ship by written notice of resignation addressed to
the organization.

 (2) A notice of resignation shall be served on the or-
ganization by —

(a) delivering it personally to the organization’s
office at the address registered under section
58 (1) (c); or

(b) sending it by certified mail to the address men-
tioned in paragraph (a) or to the address of the
organization as ascertained by referring to a
current directory of telephone numbers.

 (3) A notice of resignation takes effect on the day on
which it is served on the organization or on a later
day specified in the notice.”
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S.64B of the Act reads as follows—
“(1) Where —

(a) a period in respect of which a subscription has
been paid to an organization for a person’s
membership of the organization expires; and

(b) no subscription to continue or renew that mem-
bership has been paid to the organization
before, or within 3 months after, that expiry,

that membership ends by operation of this subsec-
tion at the end of that 3 month period.

 (2) Subsection (1) does not apply if the membership has
already ended under section 64A or under the rules
of the organization.”

S.64C of the Act reads as follows—
“(1) The ways of ending membership of an organization

set out in sections 64A and 64B are in addition to
any ways of ending that membership provided for in
the rules of the organization.

 (2) The ending of membership of an organization under
section 64A or 64B has effect despite anything in
the rules of the organization.”

S.64D of the Act reads as follows—
“The rules of an organization shall provide for the regis-
ter referred to in section 63 to be purged on not less than
4 occasions in each year by striking off the names of
members whose membership has ended under section 64A
or 64B or under the rules.”

It is necessary to examine each of the subject rules as a whole,
as well as in the context of the rules, so I reproduce rules 6 and
8 hereunder—

“6. RESIGNATION OF MEMBERSHIP
(1) Subject to the provisions of any Act a member may

resign in the following circumstances—
(a) If a member employed in or in connection with

any industry referred to in Rule 4 hereof ceases
to be employed in or in connection with any
such industry and gives notice of resignation;
or

(b) If a member engaged in any industrial pursuit
referred to in Rule 4 hereof ceases to be en-
gaged in such industrial pursuit or any of the
industrial pursuits referred to in the said Rule
and gives notice of resignation; or

(c) If a member gives notice of not less than three
months of the intention to resign, and makes
payment of any dues to the date to which the
resignation takes effect.

(2) The resignation referred to in the preceding para-
graph shall—

(a) Be given in writing.
(b) Be addressed to the Secretary.
(c) Be a separate and individual notice in respect

of one member only given by the member con-
cerned; and

(d) Be delivered to the said Secretary at the Un-
ion office.

(3) Notwithstanding any resignation in accordance with
the preceding provisions—

(a) Subject to Rule 8 it shall be clearly understood
that ceasing to pay contributions does not ter-
minate membership of the Union;

(b) A member shall be liable for all membership
subscription fines, levies and dues owing by
him to the Union to the date on which such
notice is received by the Secretary (or in the
case of three months’ notice to three months
from such date) and thereafter no further claim
by the member on the Union or the Union on
the member shall arise; and

(c) A clearance may be issued by the Branch in
respect of the member.”

“8. PURGING THE REGISTER
(1) The Secretary shall cancel from the register of mem-

bers the name of any person whose membership
ceases because—

(a) of resignation, death, expulsion or other rea-
sons; or

(b) the member becomes one year in arrears in
the payment of contributions.

(2) The Secretary may suspend from the register of mem-
bers any member who—

(a) becomes in arrears in the payment of contri-
butions; and

(b) the Secretary believes that the member has
ceased to be employed in or in connection with
any industry referred to in Rule 4 hereof or
has ceased to be engaged in any industrial pur-
suit referred to in Rule 4 hereof on the grounds
that the member has so informed the Secre-
tary or that the employer making deductions
in accordance with Rule 10 has so informed
the Secretary.

(3) Cancellation or suspension as the case may be shall
not affect the liability for payment in full of all
amounts incurred for entrance fees, contributions,
dues, levies, fines or penalties to the date member-
ship ceases or is suspended as the case may be.

(4) It shall be the duty of the Secretary to take steps
promptly to recover the arrears by demand, and if
necessary, by legal proceedings. For such purpose
the Secretary is authorised to institute and carry on
proceedings in the name of the Union.

(5) A person suspended from the register of members in
accordance with this Rule may apply for rescission
of the suspension to the Secretary and such rescis-
sion shall on payment in full of arrears in
contributions and upon it being shown that the per-
son is entitled to membership of the Union be allowed
by the Branch Executive or State Council.”

This application comes before me presumably because the
Registrar is of opinion that the rules to which I have referred
are contrary to or inconsistent with s.64A, s.64B or s.64D of
the Act. It was implicit in Ms Smith’s ((of Counsel) for the
applicant) submissions that that was the case.

The Registrar may of his own motion, of course, bring a
s.66 application before the President in any event (see s.66(1)(c)
of the Act), apart from s.66(7) of the Act.

It was submitted that I should disallow the rules as being
“contrary to any Act or law”. In fact, s.66(2)(a)(i) of the Act
empowers the President to disallow any rule which is “contrary
to or inconsistent with any Act or law, or an award, industrial
agreement, order or direction made, registered or given under
this Act”. “Any Act or law” is this Act and the provisions of
this Act, for the purposes of this application. If the rules and
the Act make contradictory prescriptions, then they are both
contrary to and inconsistent with the Act (see Registrar v SDA
76 WAIG 1705 at 1707).

If direct inconsistency exists, then there is jurisdiction and
power to make orders under s.66 of the Act. If there is no
direct conflict between the Act and the rules, inconsistent or
contrariety may still arise because the rule destroys or modifies
a right, power or privilege conferred by the statute, or because
the rule confers a right, power or privilege which the statute
modifies or removes (see Registrar v SDA (op cit) at page
1707).

As I held in Registrar v SDA (op cit) at page 1707, the words
“contrary to” mean “1. opposite in nature or character ... 2.
opposite in direction or position. 3. being the opposite one of
two ...” (see The Macquarie Dictionary).

“Inconsistent” is referred to in those authorities which deal
with inconsistency between Commonwealth and State laws,
in particular in reference to s.109 of the Constitution and its
operation. However, without going to the Constitution, the
section should be interpreted by examining whether the rules
in their terms purport to prescribe something which the Act
forbids. If they do, they are inconsistent with the Act (see Suatu
Holdings Pty Ltd v Australian Postal Corporation 86 ALR 532
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(FC) per Gummow J). Alternatively, if the covering the field
test is apposite, then, if the legislature has intended to provide
an exhaustive code to the exclusion of rules of organisations,
then it can be said to cover the field. If a direct inconsistency
exists, then the rule obviously comes within my jurisdiction.
If, however, there is no direct conflict of duties inconsistency
may still arise because the rule destroys or modifies a right,
power or privilege conferred by the statute or conversely
because a rule confers a right, power or privilege which the
statute destroys or modifies. In such a case, the inconsistency
does not arise out of the impossibility of obeying both the
statute and the rules, but there is an inconsistency to the extent
that the rules seek to restrain some activity authorised by the
statute or authorise some activity which is forbidden by the
statute (see Colvin v Bradley Bros Pty Ltd [1943] 68 CLR
151 (HC)). That is certainly a test which I would deem apposite
in determining matters under s.66(2)(a) of the Act (see Registrar
v SDA (op cit) at page 1707).

I also said in the same case at page 1707—
“What s.64A and s.64B of the Act prescribe are methods
of termination of membership which do not depend on
the will of an organisation to enable them to take effect.
The termination of membership occurs by the will and
act of the member. Further, an act of resignation or a de-
cision not to renew a subscription and thus membership
is not prevented, trammelled or postponed because the
member owes “dues” to the organisation.”

I apply those principles of interpretation to which I refer in
Registrar v SDA (op cit) at page 1705, construing the rules of
the organisation in the context of the whole of the rules. I also
interpret the statute in accordance with the principles set out
in Registrar v SDA (op cit) at page 1705.

As will be seen, rule 6 commences with the words “Subject
to the provisions of any Act a member may resign in the
following circumstances”.

Ms Jackson (for the respondent) submitted that this rule sets
out the circumstances in which a member may resign.
Accordingly, the provisions of rule 6 do not prohibit a member
discontinuing his or her membership in accordance with s.64A
or s.64B of the Act. In fact, the provisions of s.64A or s.64B
are “incorporated” into the respondent organisation’s rules
providing the right to other ways of ceasing membership than
those prescribed by the rules.

Further, the words “Subject to the provisions of any Act”, so
it was submitted, means that the provisions of s.64A or s.64B
are in addition to the provisions of the rules of the respondent
organisation.

This was not a point of view espoused by Ms Smith, who
submitted that the words “Subject to any Act” simply indicate
that there may be provisions in Acts that override the rules.

The expression “Subject to” is otiose as the written law of
the State prevails over rules of an organisation.

She also submitted, on the authority of C & J Clark Ltd v
Inland Revenue Commissioners [1973] 1 WLR 905 at 911 per
Megarry J, that the phrase provides no warranty of universal
collision.

However, as I observed in Registrar v SDA (op cit), the
authorities defining and dealing with the effect of the words
“Subject to” refer to the phrase “Subject to” in the context of
different provisions within the one Act.

Further, s.66(2)(b) and s.66(7) of the Act provide an apparatus
for disallowance of rules which in their terms are contrary to
or inconsistent with “any Act or law ...”.

Thus, if a rule is couched in terms inconsistent with or
contrary to any Act or law, it may be disallowed. Insofar as
any of the rules of the respondent organisation are contrary to
or inconsistent with the Act, then they should, subject to
s.66(2)(b) of the Act, be disallowed.

RULE 6(1)(C)
Rule 6(1)(c) provides as follows—

“(1) Subject to the provisions of any Act a member may
resign in the following circumstances—

...
(c) If a member gives notice of not less than three

months of the intention to resign, and makes

payment of any dues to the date to which the
resignation takes effect.”

Rule 6(1)(c) enables a member to resign. However, that
resignation is conditional upon the member giving three months
notice and paying his or her dues to the date upon which the
resignation takes effect. Otherwise, the membership is not
validly terminated.

Rule 6(1)(c), it was submitted, is contrary to or inconsistent
with s.64A(3) of the Act because it directly contradicts the
right created by s.64A(3). S.64A(3) quite clearly provides that
a notice of resignation takes effect on the day on which it is
served. Rule 6(1)(c) collides with s.64A(1) and (3) because it
provides conditions which conflict with the right to terminate
membership by notice of resignation effective upon service.
Alternatively, the rule modifies s.64A(1) and (3) by the same
method. It adds conditions which have to be complied with
before the resignation is effective.

RULES 6(2)(B), 6(2)(C) AND 6(2)(D)
Rules 6(2)(b), 6(2)(c) and 6(2)(d) read as follows—

“(2) The resignation referred to in the preceding para-
graph shall—

...
(b) Be addressed to the Secretary.
(c) Be a separate and individual notice in respect

of one member only given by the member con-
cerned; and

(d) Be delivered to the said Secretary at the Un-
ion office.

Rules 6(2)(b) and 6(2)(d) require that the resignation notice
be addressed to the Secretary and be delivered to the Secre-
tary “at the Union office”.

S.64A(1) and (2) of the Act require that a notice of resignation
be served on the organisation, either by delivering it personally
to the organisation’s office at the address registered under
s.58(1)(c) of the Act, or, alternatively, by sending it by certified
mail to the address registered under s.58(1)(c), or to the address
of the organisation ascertained by reference to a current
telephone directory.

In my opinion, rule 6(2) prescribes that a notice of resignation
to be given in such terms as s.64A of the Act prescribes. There
is no prescription in s.64A which prohibits the notice being
addressed to the Secretary or delivered to him/her on behalf of
the respondent organisation. Significantly, the delivery must
occur at the union office. Under s.58(1)(c) of the Act, the “union
office” can only be that office where business of the union is
conducted. That is the meaning which must be given to “union
office” in the rules, in my opinion, to enable a fair reading of
rule 6(2).

The word “delivered” might not have a wide enough meaning
to cover certified mail delivery, but these are union rules to be
interpreted with some generosity, and it would not be
inconsistent with them to interpret the rule accordingly, and I
do so (see HSOA v Honourable Minister for Health 61 WAIG
616 at 618 (IAC) as to the interpretation of the rules of industrial
organisations).

In particular, there is no provision that the notice be addressed
to the organisation instead of the Secretary. In any event, I
would have thought that such a requirement would be complied
with by addressing the notice to the Secretary at the s.58(1)(c)
address, the Secretary in most industrial organisations being
the officer responsible for dealing with these sort of matters,
at least at first. I am not of opinion that these rules are contrary
to or inconsistent with s.64A(1) and (2) of the Act.

Rule 6(2)(c), which requires that a separate and individual
notice be given by one member and the member resigning,
was submitted to be contrary to or inconsistent with s.64A(1)
and (2) of the Act because the rule was submitted to qualify
rights existing under s.64A. The qualifications submitted to
be effected by the rule was that a notice is required to be the
act of an individual member. The plain words of s.64A (given
their ordinary natural meaning) would, in fact, seem to me to
be in similar terms. S.64A prescribes that and prescribes how
“a member” (in the singular) may end his/her membership.
The provision requires him/her and no-one else to deliver
personally or send by certified mail any notice of resignation.
In other words, the section prescribes that the act of giving
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notice of resignation should be the act of the resigning member.
The rights created by s.64A(1) and (2) is not at all qualified
by, modified or in conflict with rule 6(2)(c). The rule cannot
therefore be properly said to be contrary to or inconsistent
with the provisions of s.64A.

RULE 6(3)(A)
Rule 6(3)(a) provides as follows—

“(3) Notwithstanding any resignation in accordance with
the preceding provisions—

(a) Subject to Rule 8 it shall be clearly understood
that ceasing to pay contributions does not ter-
minate membership of the Union.”

Rule 8, inter alia, requires cancellation from the register of
members of any person whose membership ceases because—

“(a) ...
 (b) the member becomes one year in arrears in the pay-

ment of contributions.”
That is, rule 8 provides for the cancellation of membership

whose contributions have fallen one year in arrears.
S.64B(1) of the Act makes specific provision that, when a

period in respect of which a subscription for membership in
an organisation has been paid, expires and no new subscription
has been paid to the organisation before that period expires, or
within three months after the expiration of the period, then at
the end of that three month period, membership ends by
operation of s.64B(1). That is, of course, unless the membership
has been terminated by resignation under s.64A of the Act, or
membership has already expired under the rules.

The sub-rule is in conflict with s.64B in that it purports to
prescribe that failing to pay contributions does not terminate
membership. The sub-rule expressly prohibits what s.64B
provides, namely that membership ends if a member is three
months in arrears with his/her subscription after a paid up
subscription period expires. S.64B(1) quite clearly provides
otherwise.

There is a collision between s.64B(1) and rule 6(3)(a)
therefore. Rule 6(3)(a) is contrary to and inconsistent, for those
reasons, with s.64B(1), and I so hold.

RULE 6(3)(B)
Rule 6(3)(b) prescribes as follows—

“(3) Notwithstanding any resignation in accordance with
the preceding provisions—

(a) ...
(b) A member shall be liable for all membership

subscription fines, levies and dues owing by
him to the Union to the date on which such
notice is received by the Secretary (or in the
case of three months’ notice to three months
from such date) and thereafter no further claim
by the member on the Union or the Union on
the member shall arise; and”

The complaint is that the rule requires payment of “union
dues” by a member up until three months after notice of
resignation is given. The submission is, further, that the rule
purports to extend a person’s membership to three months
following the giving of notice, thereby purporting to modify
the right created by s.64A(3) of the Act. S.64A(3), as will
appear from the section as it is quoted above, prescribes that a
notice of resignation takes effect on the day on which it is
served on the organisation or on a later day specified in the
notice.

By virtue of s.64C(2) of the Act, the ending of membership
of an organisation under s.64A or s.64B has effect despite
anything in the rules of the organisation. By virtue of s.64C(1),
it is provided that the ways of ending membership of an
organisation set out in s.64A and s.64B are in addition to any
ways of ending that membership provided for in the rules of
the organisation.

By reading s.64A, s.64B and s.64C together, it is clear that a
notice of resignation can take effect on a later day than the
date of service upon it in accordance with s.64A(1) and (2).
However, the notice of resignation could not take effect more
than three months after the expiration of a period of “pay-up
membership”, but it could occur more than three months after
the date of the notice within a paid-up period.

I therefore cannot agree with the submission that any
reference to three months notice is inconsistent with or contrary
to s.64A(3) of the Act. The sub-rule is not therefore inconsistent
with s.64A(3), s.64B, s.64C or s.64D.

RULE 8(1)(B)
Rule 8(1)(b) reads as follows—

“(1) The Secretary shall cancel from the register of mem-
bers the name of any person whose membership
ceases because—

...
(b) the member becomes one year in arrears in

the payment of contributions.”
I have already referred to the text of rule 8(1)(b). It was

submitted that rule 8(1)(b) purports to modify the duty imposed
on an organisation under s.64D of the Act to purge the register
four times a year. S.64D does require that an organisation of
employers or employees shall purge the register of members
maintained under s.63 of the Act by striking off the names of
members whose membership has ended under s.64A or s.64B,
or under the rules of the organisation.

Rule 8(1)(b) is not inconsistent with or contrary to s.64D
because it prevents the striking off of the name of a member
who is in arrears in the payment of contributions. Rule 8(1)(b)
does not detract from, modify or conflict with the duty to purge
the register of members four times per year. The sub-rule
merely imposes a mandatory duty to cancel from the register
the name of a person who becomes one year in arrears with
contributions. As a sub-rule, it may well be said to be redundant
because of the provisions of s.64D because no member who is
in arrears with contributions will be permitted to remain on
the register for more than three months under s.64D of the
Act.

I must say that I am not persuaded that I have not the power
to server the defective parts of the rules.

I will therefore not disallow those sub-rules which I have
held to be contrary to or inconsistent with the provisions of
this Act, in accordance with s.66(2)(a) of the Act, and allow a
period of four calender months from the date hereof in which
they can be altered. I would direct accordingly, pursuant to
s.66(2)(b).

Order accordingly
Appearances: Ms J Smith (of Counsel), by leave, on behalf

of the applicant.
Ms S Jackson on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Registrar
Applicant

and

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch
Respondent.

No 173 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

7 May 1997.
Order.

This matter having come on for hearing before me on the 22nd
day of April 1997, and having heard Ms J Smith (of Counsel),
by leave, on behalf of the applicant and Ms S Jackson on behalf
of the respondent, and having reserved my decision on the
matter, and reasons for decision being delivered on the 7th
day of May 1997, it is this day, the 7th day of May 1997,
ordered and declared as follows—

(1) THAT I declare that rule 6(1)(c) of the rules of the
abovenamed respondent organisation is contrary to
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or inconsistent with s.64A of the Industrial Relations
Act 1979 (as amended) (“the Act”).

(2) THAT I declare that rule 6(2)(b) of the rules of the
abovenamed respondent organisation is not contrary
to or inconsistent with s.64A of the Act.

(3) THAT I declare that rule 6(2)(c) of the rules of the
abovenamed respondent organisation is not contrary
to or inconsistent with s.64A of the Act.

(4) THAT I declare that rule 6(2)(d) of the rules of the
abovenamed respondent organisation is not contrary
to or inconsistent with s.64A of the Act.

(5) THAT I declare that rule 6(3)(a) of the rules of the
abovenamed respondent organisation is contrary to
or inconsistent with s.64B of the Act.

(6) THAT I declare that rule 6(3)(b) of the rules of the
abovenamed respondent organisation is not contrary
to or inconsistent with s.64A, s.64B, s.64C or s.64D
of the Act.

(7) THAT I declare that rule 8(1)(b) of the rules of the
abovenamed respondent organisation is not contrary
to or inconsistent with s.64D of the Act.

(8) THAT the respondent organisation herein be and is
hereby directed, within four calendar months from
the 7th day of May 1997, to alter rules 6(1)(c) and
6(3)(a) in accordance with these reasons and the law.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Registrar
Applicant

and

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch
Respondent.

No 173 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

6 March 1997.
Order.

This matter having come on for a directions hearing before
me on the 5th day of March 1997, and having heard Ms J H
Smith (of Counsel), by leave, on behalf of the applicant and
Mr D Kelly on behalf of the respondent, and the parties herein
having consented to the orders herein, and having consented
to waive the requirements of s.35 of the Industrial Relations
Act 1979 (as amended), it is this day, the 6th day of March
1997, ordered and directed, by consent, as follows—

(1) THAT application No 173 of 1997 be and is hereby
adjourned for hearing and determination to 10.00 am
on Tuesday, the 22nd day of April 1997.

(2) THAT the respondent organisation herein do file and
serve within 14 days of the 5th day of March 1997
an outline of submissions.

(3) THAT the applicant herein do file and serve an out-
line of submissions within 14 days thereafter.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

AWARDS/AGREEMENTS—
Application for—

ACCREDITED FIRE SERVICES
INDUSTRIAL AGREEMENT

No. AG 98 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Accredited Fire Services Pty Ltd.

No. AG 98 of 1997.

Accredited Fire Services Industrial Agreement.

20 May 1997.

Order.
HAVING heard Mr G. Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the Accredited Fire Services Industrial Agree-
ment filed in the Commission on the 11th day of April
1997 be registered effective on and from the 19th day of
May 1997.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement will be known as the Accredited Fire Serv-

ices Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship With Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave
16. All-In Payments
17. Pyramid Sub-Contracting
18. Fares and Travelling
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers’ Labourers, Painters and Plasterers Union of Workers
(hereinafter referred to as the “Union”) and Accredited Fire
Services Pty Ltd (hereinafter referred to as the “Company”) in
the State of Western Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Union, their officers and members, and any person eligible to
be a member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
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Award 1987, No. 14 of 1978 (the “Award”). There is approxi-
mately 1 employee covered by this agreement.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1999.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46 Settlement of Disputes of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A—Wage Rates.

11.—INDUSTRY STANDARDS
It is a term of this Agreement that the Company will make

payment into the Western Australian Construction Industry
Redundancy Fund at $50 per week per employee from 1 Au-
gust 1997 and will immediately increase its level of payment
into the Construction + Building Unions Superannuation
Scheme to $50 per week per employee and from 1 August
1998 will increase this amount to $60 per week per employee.

12.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year).

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

13.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $11.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall

rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than—

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

14.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6.—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

15.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

16.—ALL-IN PAYMENTS
1. All-In methods of payments shall be prohibited.
2. “All-In Payments” means any system of payment that is

hourly, weekly, or daily which is either in lieu of payment for
overtime, or in lieu of one or more of the various award condi-
tions such as annual leave, public holiday payments, inclement
weather, etc.

Provided that All-In payments do not include casual engage-
ment on terms prescribed by the appropriate Award or
Agreement.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference
(if any) between the employee’s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during his period of employment.

In addition to making the appropriate taxation deductions
from the employee’s wages, the employer shall also be re-
quired to make the appropriate contributions to the C+BUSS
and Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a site
that is let to circumvent the payments prescribed under the
award or this clause, the matter may, if not resolved by the
head contractor, be negotiated between the parties or referred
to the Western Australian Industrial Relations Commission.

5. Any industrial action that may arise, shall be confined to
the employer in breach of this clause.
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17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—FARES AND TRAVELLING
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

19.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

Signed for and on behalf of—
The Union—

.....K. Young
The Western Australian Builders’ Labourers, Painters and

Plasterers Union of Workers
Date: 4/4/97

The Company
Date: 4/4/97
R. Prendergast
(Print name)

APPENDIX A—WAGE RATES
Date of 1 August 1 February 1 August 1 February
Signing 1997 1998 1998 1999
Hourly Hourly Hourly Hourly Hourly
Rate Rate Rate Rate Rate

$ $ $ $ $
Labourer Group 1 15.11 15.71 16.32 16.92 17.53
Labourer Group 2 14.59 15.17 15.75 16.34 16.92
Labourer Group 3 14.20 14.77 15.34 15.90 16.47
Carpenter 15.80 16.43 17.06 17.70 18.33
Year 1 Apprentice 6.64 6.91 7.17 7.44 7.70
Year 2 Apprentice 8.69 9.04 9.39 9.73 10.08
Year 3 Apprentice 11.85 12.32 12.80 13.27 13.75

Year 4 Apprentice 13.90 14.46 15.01 15.57 16.12

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner.

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
member(s) at the two hour BTG Drug and Safety in
the Workplace training course.

ADROIT ROOFING INDUSTRIAL AGREEMENT.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Adroit Roofing Services Pty Ltd.

No. AG 50 of 1997.

Adroit Roofing Industrial Agreement.

COMMISSIONER P.E. SCOTT.

5 June 1997.

Order.
WHEREAS this is an application to register an industrial agree-
ment pursuant to section 41 of the Industrial Relations Act,
1979; and

WHEREAS a hearing was convened on the 12th day of
March 1997; and

WHEREAS at that hearing the Applicant sought amendments
to the agreement and was advised that subject to the Respond-
ent consenting to the proposed amendments in writing the
agreement would be registered; and
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WHEREAS the Commission wrote to the Respondent seek-
ing such consent on the 25th day of March 1997, requesting a
response by the 4th day of May 1997, to which no reply was
received; and

WHEREAS the Applicant advised the Commission by tel-
ephone on the 27th day of May 1997 that it wished to
discontinue the application to register the agreement;

NOW THEREFORE the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979
hereby orders—

THAT this application be, and is dismissed.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

BERNINI STONE & TILES INDUSTRIAL
AGREEMENT.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Bernini Stone and Tiles Pty Ltd.

No. AG 53 of 1997.

Bernini Stone & Tiles Industrial Agreement.

COMMISSIONER P.E. SCOTT.

5 June 1997.

Order.
WHEREAS this is an application to register an industrial agree-
ment pursuant to section 41 of the Industrial Relations Act,
1979; and

WHEREAS a hearing was convened on the 12th day of
March 1997; and

WHEREAS at that hearing the Applicant sought amendments
to the agreement and was advised that subject to the Respond-
ent consenting to the proposed amendments in writing the
agreement would be registered; and

WHEREAS the Commission wrote to the Respondent seek-
ing such consent on the 25th day of March 1997, requesting a
response by the 4th day of May 1997, to which no reply was
received; and

WHEREAS the Applicant advised the Commission by tel-
ephone on the 27th day of May 1997 that it wished to
discontinue the application to register the agreement;

NOW THEREFORE the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979
hereby orders—

THAT this application be, and is dismissed.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

CLOUGH WA (KEWDALE) ENTERPRISE
BARGAINING AGREEMENT

No. AG 111 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch

and

Clough WA—A Division of Clough Engineering Ltd

No. AG 111 of 1997.

Clough WA (Kewdale) Enterprise Bargaining Agreement
No. AG 111 of 1997.

23 May 1997.

Order.
HAVING heard Mr G.C. Sturman on behalf of the Applicant
and Mr P.J. Cooke on behalf of Respondent, and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 30th day of April, 1997 entitled Clough
WA (Kewdale) Enterprise Bargaining Agreement No. AG
111 of 1997 be registered as an industrial agreement.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the Clough WA (Kewdale)

Enterprise Bargaining Agreement No. AG 111 of 1997.

1A.—STATE WAGE PRINCIPLES
(1) In accordance with the terms of the State Wage Case of

August 7, 1996 (No. 915 of 1996) decision, there shall not be
any further wage increases for the duration of this agreement.

(2) The parties to this agreement shall be bound by its terms
for the duration of the agreement.

(3) The parties to this agreement shall oppose any applica-
tion by other parties to be joined to it.

(4) The terms of this agreement shall not be used to progress
or obtain similar arrangements or benefits in any other enter-
prise.

(5) The provisions of this agreement shall not operate to
cause any employee a reduction in ordinary time earnings, or
to cause a departure from the standards of the Western Aus-
tralian Industrial Relations Commission in regard to hours of
work, annual leave with pay or long service leave with pay.

2.—ARRANGEMENT
1. Title

1A. State Wage Principles
2. Arrangement
3. Application of Agreement
4. Parties Bound
5. Period of Operation
6. Renewal of Agreement
7. Relationship to Parent Award
8. Improvement Measures
9. Overtime

10. Resolution of Disputes
11. Rates of Pay
12. Safety
13. Hygiene
14. Equal Employment Opportunity
15. Transfers
16. Signatories to Agreement
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3. —APPLICATION OF AGREEMENT
This agreement shall apply to the Clough WA Facilities at

462 Belmont Avenue, Kewdale, Western Australia, with re-
spect to the Twenty (20) employees currently employed at the
Kewdale facility and all future employees engaged, prior to
the expiration of this EBA, in any occupation specified in Part
1 of the Metal Trades (General) Award 1966 No. 13 of 1965.

4.—PARTIES BOUND
The parties to this agreement are—

(1) The Employer
Clough WA—A division of Clough Engineering Lim-
ited

(2) The Union
Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Aus-
tralian Branch

5.—PERIOD OF OPERATION
This agreement shall operate from the 1 January 1997 and

remain in force until the 31 December 1998.

6.—RENEWAL OF AGREEMENT
(1) Three (3) months prior to its cessation the parties shall

review the agreement at which time achievements in produc-
tivity and efficiency will be assessed.

(2) The parties acknowledge that renewal of this agreement
will be based on achievements gained and may not necessar-
ily lead to additional wage increases.

(3) Following the process of review, this agreement shall be
renewed, replaced or cancelled as appropriate. In any event,
on expiry of the specified term of this agreement, if renewal
does not occur, clauses 7 to 10 inclusive shall cease to have
effect.

7.—RELATIONSHIP TO PARENT AWARD
(1) The provisions of this agreement shall be read and inter-

preted wholly in conjunction with Part 1 of the Metal Trades
(General) Award 1966 No. 13 of 1965.

(2) Where there is any inconsistency between this agree-
ment and Part 1 of the Metal Trades (General) Award 1966
No. 13 of 1965 this agreement shall prevail to the extent of the
inconsistency.

(3) All employees of the Clough WA working at the Kewdale
Facility will be covered by the provisions of this agreement
and the provisions of Part (1) of the Metal Trades (General)
Award 1966 No 13 of 1965. This award being applicable to
the majority of the employees at the Kewdale Facility.

8.—IMPROVEMENT MEASURES
In order to achieve the main aims of improved productivity,

efficiency and flexibility, the following measures will be im-
plemented—

(1) Occupational Health and Safety—
Improved safety procedures and the monitoring of
methods has reduced durations of time lost through
injury. With the co-operation of all concerned and a
determined commitment from management, further
gains will be made in this area.

(2) Quality and Reduction of Re-work—
Through appropriate training and application of
standard operating procedures and commitment from
employees to be responsible for the quality of work
within their control, there will be on-going improve-
ment in these areas.

(3) Skills, Training and Development—
It is agreed that a committee will be formed, within
six (6) months of this agreement coming into effect,
with an equal number of employer and employee rep-
resentatives to implement a Skills Enhancement
Training Programme developed from workshop re-
quirements, skills assessment, quality assurance
requirements and consultation with employees.
The employer will provide training opportunities to
enable employees to extend their existing skills and
acquire new skills with the express purpose of en-
suring that the criterion of “competence” is met.

The key objectives of the skills enhancement strat-
egy will be to—

• Improve the quality of work, as well as the
efficiency and productivity of workers through
continual skills improvement and through the
gaining of new skills and knowledge.

• Develop and implement training relevant to
the Kewdale Facility.

• Identify current skills held and review skills
by competency-based assessment.

• Obtain where appropriate, certification of skills
by accredited organisations.

Through the implementation of the Skills Enhance-
ment Training Programme employees at the Kewdale
Facility will gain the opportunity to acquire new com-
petencies within their Classification. This will
provide employees with an enhanced career path by
access to training consistent with national standards.
The training strategy will be developed in accord-
ance with this clause recognising that payment and
progression in classification will be based on skills
used not skills acquired.

(4) Performance Indicators and Bench Marking—
Appropriate bench marks to identify critical features
of work undertaken will be established through con-
sultation with the workforce.

(5) Reductions in Sick Leave and Absenteeism—
Clough WA and its employees concerned will seek
to reduce the number of absent and sick leave days
taken. This will be achieved through monitoring, as
well as management making counselling available
to employees in an effort to improve performance in
this area.

(6) Electronic Fund Transfer/Payment of Wages—
(a) Electronic Funds Transfer of wages for all

employees is to continue in its existing mode.
(b) Wages shall continue to be paid on a fortnightly

basis.
(7) Flexibility of Working Arrangements—

Employees will be required to work up to their skill
and competence, subject to being able to carry out
the work safely and being trained to do so.
Employees will have the option to accrue the pen-
alty hours for overtime worked and utilise these
accrued hours as flexible time off during their ordi-
nary hours of work.

(8) Staff Assistance to Wages Employees—
Engineering, commissioning and supervisory staff,
under agreed circumstances, may use tools when car-
rying out inspections, equipment testing or instructing
employees, provided this does not in any way re-
place the jobs of employees covered by this
agreement.

(9) Hours of Work—
The thirty-eight (38) hour week shall continue to be
worked on the basis of eight (8) ordinary hours Mon-
day to Thursday inclusive and six (6) ordinary hours
on Fridays.

(10) Ordinary Hours—
The ordinary hours of work may be worked on any
or all days of the week Monday to Friday inclusive
and, except in the case of shift workers, shall be
worked between the hours of 6.00am and 6.00pm
Monday to Friday inclusive.
Any time worked between this spread shall be re-
garded as ordinary hours, subject to there not being
more than eight (8) hours in any one day Monday to
Thursday and six (6) hours on Friday.
All time worked prior to 6.00am and after 6.00pm,
or, in excess of eight (8) hours on any day Monday
to Thursday inclusive or six (6) hours on a Friday
shall be overtime.
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(11) Overtime—
(a) No person will engage in “one-in, all-in” over-

time practices or bans and overtime will be
made available, as required by the company,
to an individual or group, regardless of the
‘standard’ hours being worked at that time.

(b) Overtime rosters will not operate, but a record
of overtime shall be kept and used to ensure
that, where possible, based on skills and pro-
ductivity requirements, all persons will receive
an equitable share of overtime.

(12) Supplementary Labour Hire—
(a) While it is the company’s normal practice to

employ labour directly, due to peaks and
troughs in the nature of the work, the com-
pany requires that there is flexibility in the
employment of labour.

(b) It is agreed that skilled and non skilled La-
bour Hire personnel may be employed as
required to meet the cyclic nature of work be-
ing performed, or when particular skills are in
short supply and time constraints or delivery
schedules do not allow for the practical and
economical training of existing employees.

(13) Tradespersons are required at all times to maintain
the quality of tools as issued, eg. rules, squares, meas-
uring tapes.

9. —OVERTIME
(1) Employees have the option to have the payment of over-

time worked each pay period made by either one of the
following methods—

(a) As outlined in Clause 14 “OVERTIME” of the Metal
Trades (General) Award—Part 1.

(b) Penalty rate earnings to be accrued and utilised as
paid leave in accordance with subclause 2.

(2) Payment Options
At ordinary single time rate, with the penalty time ac-

cruing to be used as flexible time off during ordinary hours
of work.

Employees will be required to request, in writing to the
employer, their preferred option for the payment of over-
time worked.

This request will stand until either the request is
changed, in writing, by the employee or the maximum
accrual as defined in subclause (3) has been reached.

If written notification is not received the employer will
pay all overtime worked as outlined in subclause (1)(a).

(3) Maximum Accrual
The maximum accrual of hours standing to the credit

of any employee will be Thirty Eight (38) hours.
(4) Utilising Accrued Hours

All employees wanting to utilise their accrued time as
paid leave shall be required to—

(a) take a minimum of Two (2) hours on any one
(1) occasion.

(b) give a minimum of Two (2) days notice, in
writing.

(c) take such time off at a time that is mutually
acceptable to both the Employer and the Em-
ployee.

The approval of such leave will not be unreasonably
withheld.

(5) Payout of Accrued time
An employee can request, in writing, that a portion or

all of the accrued time standing to their credit be paid out
in the next pay period following the receipt of the written
request.

All accrued hours will be paid out to the employee in
the first full pay period in December of each year.

10.—RESOLUTION OF DISPUTES
(1) Where a grievance arises the employee concerned shall

initially discuss the matter with their immediate Supervisor.

(2) If the grievance is still unresolved by the discussion re-
ferred to in subclause (1) hereof, the employee and Supervisor
shall discuss and attempt to resolve the dispute with the
Kewdale Manager.

(3) Where the foregoing discussions fail to resolve the mat-
ter of concern, it shall be referred to a Senior Management
representative and an appropriate Union representative, at
which stage the parties shall then initiate steps to resolve the
grievance as soon as possible.

(4) While the steps in subclauses (1), (2), and (3) hereof are
being followed, industrial action shall not be taken. A mini-
mum of seven (7) days shall be allowed for all stages of the
discussions to be finalised.

(5) After seven (7) days, if the grievance remains unresolved,
either party may refer the matter to the Western Australian
Industrial Relations Commission, provided that any party re-
serves the right to refer an issue to the Commission at any
time.

(6) The parties will give each other the earliest possible ad-
vice of any problem which may give rise to a grievance or
dispute.

(7) No bans or limitations will be placed on the performance
of work while the dispute procedure is being followed.

(8) Clough WA will ensure that all practices applied during
the operation of the procedure are in accordance with safe
working principles and consistent with established custom and
practices at the Kewdale Facility.

(9) At all stages of this process, the emphasis shall be on a
negotiated settlement at the workplace level.

11.—RATES OF PAY
ENTERPRISE BARGAINING INCREASES
CLASSIFICATION 1st Jan 97 1st Jul 97 1st Jan 98 1st Jul 98

Current 2.80% 2.80% 2.80% 2.80%
Welder—Special Class 579.93 596.17 612.86 630.02 647.66
Mechanic—Special Class 579.93 596.17 612.86 630.02 647.66
Boilermaker Marking Off 574.92 591.02 607.57 624.58 642.07
Electrical Fitter/Installer 570.03 585.99 602.40 619.27 636.61
Tradesperson (includes
Welder/Boilermaker/Fitter/
Machinist First Class/
Mechanic/Pipefitter 570.03 585.99 602.40 619.27 636.61
Crane Operator 526.25 540.99 556.13 571.70 587.71
Certified Rigger/Scaffolder 526.25 540.99 556.13 571.70 587.71
Unlicensed Rigger/Scaffolder 512.05 526.39 541.13 556.28 571.85
Tool & Material Storeperson 496.11 509.99 524.27 538.95 554.04
T/A Grinder 483.06 496.59 510.49 524.78 539.48

(1) The rates specified by this Clause apply in lieu of the
wage rate prescribed by the Metal Trades (General) Award
and shall take effect at the first full pay period on or after the
date specified.

(2) Transfer of Employee
Should personnel be transferred to, or re-employed on,

a construction site, then prevailing site rates of pay will
apply.

(3) Tool Allowance
The wage rates specified by this Clause include tool

allowance as applicable. This shall be in lieu of any tool
allowance prescribed by the Metal Trades (General) Award
No. 13 of 1965.

(4) Attendance Allowance
An allowance of $14.40 per day shall be paid for days

worked between Monday to Friday at the Kewdale Facil-
ity.

12.—SAFETY
(1) All safety rules prescribed from time to time and appli-

cable to the Kewdale Facility shall be adhered to at all times
by all employees.

Where safety footwear, glasses and/or helmets are required,
they will be provided by the Company and must be worn on
the job at all times in areas nominated by the Company. Fail-
ure to wear safety equipment or footwear may lead to
disciplinary action.

13.—HYGIENE
Crib rooms and toilets are supplied for the employees use

and are to be used for the appropriate purpose.
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The displaying of posters, photographs, cartoons etc which
may cause offence to other workers or visitors to the workplace
including the defacing of facilities is prohibited.

Satisfactory standards of hygiene are required at all times.

14.—EQUAL EMPLOYMENT OPPORTUNITY
The Company has developed an equal employment oppor-

tunity program which seeks to identify and eliminate
discrimination, victimisation and sexual harassment practices
that may exist in the workplace.

In line with this programme the Company will not condone
any form of harassment, discrimination or victimisation or any
such conduct that has the purpose or effect of interfering with
an individual’s work performance or creating an intimidating
hostile or offensive work environment due to intimidation,
innuendo or a display in the workplace of sexually suggestive
pictures, sexually explicit or offensive jokes/graffiti or physi-
cal assault.

Any harassment, discrimination or victimisation will be con-
sidered to be a serious violation of Company policy and will
be dealt with accordingly by corrective counselling and may
result in termination of employment.

Any employee who feels that they are a victim of harass-
ment, discrimination or victimisation by any supervision,
management official, other employee, or any other person in
connection with their employment should bring the matter to
the immediate attention of their supervisor or a senior Com-
pany officer.

15.—TRANSFERS
The employment conditions and rates of pay contained herein

shall be suspended when employees are transferred to other
Clough WA workplaces. Casual rates of pay shall not apply to
employees transferred to other Clough WA workplaces.

16.—SIGNATORIES TO AGREEMENT
G.E. Rix (signed)
...........................................................................................
SIGNED FOR AND ON BEHALF OF
CLOUGH WA—A Division of CLOUGH ENGINEER-

ING LIMITED
17 April 1997
...........................................................................................
DATED

Common Seal

J. Sharp-Collett (signed)
...........................................................................................
SIGNED FOR AND ON BEHALF OF
THE AUTOMOTIVE FOOD, METALS ENGINEER-

ING, PRINTING & KINDRED INDUSTRIES UNION OF
WORKERS—WESTERN AUSTRALIAN BRANCH

29/4/97
...........................................................................................
DATED

COMMERCIAL PLASTERING INDUSTRIAL
AGREEMENT.

No. AG 81 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Commercial Plasterers Pty Ltd.

No. AG 81 of 1997.

Commercial Plastering Industrial Agreement.

COMMISSIONER P.E. SCOTT.

4 June 1997.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Commercial Plastering Industrial Agreement
in the terms of the following Schedule be registered on
the 28th day of April 1997.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement will be known as the Commercial Plaster-

ing Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave
16. All-In Payments
17. Pyramid Sub-Contracting
18. Fares and Travelling
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers’ Labourers, Painters & Plasterers Union of Workers
(hereinafter referred to as the “Union”) and Commercial Plas-
terers Pty Ltd (hereinafter referred to as the “Company”) in
the State of Western Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the Award). There are approxi-
mately 4 employees covered by this agreement.
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5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1999.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46 Settlement of Disputes of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A—Wage Rates.

11.—INDUSTRY STANDARDS
It is a term of this Agreement that the Company will con-

tinue to meet its current level of payment into the Western
Australian Construction Industry Redundancy Fund and will
immediately increase its level of payment into the Construc-
tion + Building Unions Superannuation Scheme to $50 per
week per employee.

12.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

13.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $11.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund, from the date of signing this agreement.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calendar year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than—

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

14.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employees’ individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

15.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

16.—ALL-IN PAYMENTS
1. All-In methods of payments shall be prohibited.
2. “All-In Payments” means any system of payment that is

hourly, weekly, or daily which is either in lieu of payment for
overtime, or in lieu of one or more of the various award condi-
tions such as annual leave, public holiday payments, inclement
weather, etc.

Provided that All-In payments do not include casual engage-
ment on terms prescribed by the appropriate Award or
Agreement.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference
(if any) between the employee’s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during his period of employment.

In addition to making the appropriate taxation deductions
from the employee’s wages, the employer shall also be re-
quired to make the appropriate contributions to the C+BUSS
and Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a site
that is let to circumvent the payments prescribed under the
award or this clause, the matter may, if not resolved by the
head contractor, be negotiated between the parties or referred
to the Western Australian Industrial Relations Commission.

5. Any industrial action that may arise, shall be confined to
the employer in breach of this clause.
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17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—FARES AND TRAVELLING
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

19.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

Signed for and on behalf of—
The Union Common Seal

(signed)
Date: 14/3/97

The Company Commercial Plasterers Pty Ltd
(signed)
Date: 14/3/97
Bernard McGorrigan
(Print name)

APPENDIX A—WAGE RATES
Date of 1 August 1 February 1August 1February
Signing 1997 1998 1998 1999
Hourly Hourly Hourly Hourly Hourly
Rate Rate Rate Rate Rate

$ $ $ $ $

Labourer Group 1 15.11 15.71 16.32 16.92 17.53
Labourer Group 2 14.59 15.17 15.75 16.34 16.92
Labourer Group 3 14.20 14.77 15.34 15.90 16.47
Plasterer, Fixer 15.70 16.33 16.96 17.58 18.21
1st Year Apprentice 6.59 6.85 7.12 7.38 7.64
2nd Year Apprentice 8.64 8.99 9.33 9.68 10.02
3rd Year Apprentice 11.78 12.25 12.72 13.19 13.66
4th Year Apprentice 13.82 14.37 14.93 15.48 16.03

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

(b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

(c) There will be no payment of lost time to a person
unable to work in a safe manner.

(d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

(e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

(f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
(a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
(b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company per-
sonnel, eg: Safety delegate/officer, safety committee
members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.

COMMUNITY NEWSPAPER GROUP PRODUCTION
EMPLOYEES (ENTERPRISE BARGAINING)

AGREEMENT 1997
No. AG 96 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers, Western Australian

Branch
and

Community Newspaper Group.
No. AG 96 of 1997.

COMMISSIONER J F GREGOR.
26 May 1997.

Order.
REGISTRATION OF AN INDUSTRIAL AGREEMENT

No. AG 96 OF 1997.
HAVING heard Mr G Sturman on behalf of the first named
party and Mr S Foy on behalf of the second named party, and
by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979 hereby orders—

THAT the document titled the Community Newspaper
Group Production Employees (Enterprise Bargaining)
Agreement, filed in the Commission on 8 April 1997, be
and is hereby registered as an Industrial Agreement.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.
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1.—TITLE
This Agreement shall be referred to as the Community News-

paper Group Production Employees (Enterprise Bargaining)
Agreement 1997, No. AG 96 of 1997.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Application of Agreement
4. Parties Bound
5. Date and Operation of Agreement
6. Relationship to Parent Award
7. Single Bargaining Unit
8. Measures to Increase Productivity, Efficiency and

Flexibility
9. Wage Increases

10. Avoidance of Disputes
11. National Standards
12. Award Modernisation
13. Signatories

Attachment 1
Attachment A

3.—APPLICATION OF AGREEMENT
This Agreement shall apply at the establishment of Com-

munity Newspapers Group in respect of all employees who
are engaged in any of the occupations industries or callings
specified in the Printing (Community Newspaper Group)
Award 1989.

4.—PARTIES BOUND
(1) Community Newspaper Group

120 Roe Street
NORTHBRIDGE WA 6000

(2) The Automotive, Food, Metals, Engineering, Printing
and Kindred Industries Union of Workers, Western
Australian Branch
1111 Hay Street
WEST PERTH WA 6005

5.—DATE AND OPERATION OF AGREEMENT
This Agreement shall apply to an estimated 47 employees

of the Company engaged in any of the occupations, industries
or callings specified in the Printing (Community Newspaper
Group) Award 1989.

6.—RELATIONSHIP TO PARENT AWARD
This Agreement shall be read and interpreted wholly in con-

junction with the Printing (Community Newspaper Group)
Award 1989. Where there is any inconsistency between this
Agreement and the said Parent Award, this Agreement shall
prevail to the extent of any inconsistency. This Agreement in-
corporates all the provisions of Attachment 1, including
attachments thereto, of the Community Newspaper Group
(Enterprise Bargaining) Agreement AG14 of 1993 and AG 251
of 1995 which form part of this Agreement.

7.—SINGLE BARGAINING UNIT
In accordance with the State Wage Case Decision of August

1996, a Single Bargaining Unit has been established between
the above parties.

8.—MEASURES TO INCREASE PRODUCTIVITY,
EFFICIENCY AND FLEXIBILITY

A Consultative Committee has been established in the form
of a Single Bargaining Unit and in accordance with the State
Wage Fixation Principles.

The parties reaffirm their commitment to the measures de-
tailed in Attachment 1 of the Community Newspaper Group
(Enterprise Bargaining) Agreement 1993 (AG14 of 1993) and
the Community Newspaper Group Enterprise Bargaining
Agreement 1995 (AG251 of 1995).

In addition to the measures detailed in Attachment “A” of
AG14 of 1993, the parties have met and agreed to further pro-
ductivity improvements which are set out in Attachment “A”,
Attachment 1 and Attachment 2 hereof.

9.—WAGE INCREASE
In recognition of the Agreement and the potential of the

agreed changes to increase productivity and efficiency, the

parties have agreed to a 9.5% wage increase, such increases
will be staged over the life of this agreement and will be paid
on the due dates as set out hereunder.

2.5% from first pay period on or after 28th February 1997.
2% from the first pay period on or after the 28th August
1997
2% from the first pay period on or after the 28th February
1998
3% from the first pay period on or after the 28th August
1998

10.—AVOIDANCE OF DISPUTES
The parties to this Agreement are committed to observing

the dispute settlement procedure of the Parent Award.

11.—NATIONAL STANDARDS
This Agreement shall not operate so as to cause any em-

ployee to suffer a reduction in ordinary time earnings or in
Commission recognised National Standards such as standard
hours of work, annual leave or long service leave.

12.—AWARD MODERNISATION
The parties agree that during the life of this agreement that

there is a need to modernise the current award.
The parties undertake that this exercise will be undertaken

during the life of this agreement and that there will not be any
diminution to the current entitlements of employees.

13.—SIGNATORIES
.....................signed.....................
Signed for and on behalf of
Community Newspaper Group
.....................signed.....................
Signed for and on behalf of
Australian Manufacturing Workers Union Printing Division
(WA Region)
Dated this 21 day of March 1997.

ATTACHMENT “A”

1.—HOURS OF WORK
(1) The maximum number of ordinary hours to be worked

by a weekly employee regardless of shift and other than over-
time shall be 36 per week.

(2) (a) Day shift means a rostered work shift performed be-
tween the hours of 7.00am and 6.30pm.

(b) Night shifts means a rostered work shift performed be-
tween the hours of 6.30pm and 7.00am.

(c) Intermediate shift means work performed during the hours
which include hours of both day work and night work.

(3) All ordinary hours of work may be arranged on any day
including Sunday.

(4) The maximum number of ordinary hours to be worked
in any one shift shall not exceed 10 unless mutually agreed
between the House and Chapel, in which case the maximum
hours will not exceed 12.

(5) An employee should not be rostered for work for more
than four shifts in any week.

(6) (a) An employee shall not be rostered for less than two
consecutive shifts in any week (Day Shift). In the case of In-
termediate Shift an employee shall not be rostered for less
than three consecutive shifts in any week unless mutually
agreed between the Employee, Chapel and Management.

(b) It is agreed that existing roster arrangements will con-
tinue.

(7) If during the course of a working week an employee
rostered for night or intermediate shift is called upon to change
the employees shift and work during the day the employee
shall be paid the shift loading as if the employee had worked
the employees normal rostered shift.

(8) In cases where any employee is absent through sickness
or other causes (such as bereavement) on the employees
rostered day or night off, the employee shall not be reimbursed
with an additional day or night off in lieu.

(9) The roster of daily hours shall be prominently displayed
and will remain as such until altered by at least one weeks
notice.
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2.—TRAINING
The Company will continue its undertaking to train employ-

ees in all of the facets of the latest technology as it is introduced
into the production area.

3.—REDUNDANCIES
The company Community Newspapers undertakes that there

will be no forced redundancies during the life of this agree-
ment.

4.—WEEKEND PENALTY
(1) For all ordinary hours performed on Sunday, a penalty

of 25% of the appropriate rate for the classification will apply.
The penalty will not apply to the calculation of overtime.

(2) The equivalent of a 25% penalty for a 10 hour shift will
be incorporated into the base weekly wage for each produc-
tion employee and will replace the Saturday penalty.

5.—WEEKEND ROSTER
The Company will establish a roster where all employees

are rotated equally onto the Sunday shift if the shifts cannot be
filled on a voluntary basis. The shifts will be on a voluntary
basis unless the required number for the said shifts are not
filled, whereby the roster will be put in place by the company..

6.—PUBLIC HOLIDAYS
Where a permanent part-time employee is not rostered to

work on any of the Public Holidays referred to in Clause 19—
Public Holidays, subclause (1)(a) and (b), the employee will
not be entitled to a day or night off in lieu.

7.—ELECTRONIC PAGINATION
(1) The function of bringing all editorial elements together

to form a page will be carried out electronically and will under
the control of editorial sub-editors.

(2) Photographers will be responsible for scanning all edito-
rial pictures into the image databases.

(3) Sub-editors will be responsible for the content and cor-
rectness of all editorial elements before releasing a page for
output.

(4) Advertising and non-editorial elements will be place on
the page electronically under software control and will be re-
sponsibility of the Production Department.

(5) The function of validating and the final approval of the
page before committing it to an imagesetting device, will be
the responsibility of the Production Department.

8.—ELECTRONIC TRANSMISSION OF ADVERTISING
(1) Advertising material prepared by agencies will, where

possible, be received into the system by electronic transmis-
sion.

(2) The Production Department will access the system of
the agency to retrieve the advertisement and place it into the
Community Newspaper system.

ATTACHMENT 1

1.—NOTICE
Prior to a redundancy situation occurring, the company will

undertake to advise those employees who will be affected by
giving at least four (4) weeks notice or payment in lieu of
notice. However, the Union will be given a least eight (8) weeks
notice, served currently with the four (4) weeks notice given
to employees, unless payment in lieu of notice is made to
employees.

2.—CRITERIA FOR THE SELECTION OF
REDUNDANT EMPLOYEES

(1) It is agreed that the company must retain a workforce
which contains the skills necessary to remain competitive. In
this regard, the skill needs of the company will be used to
determine employee requirements in a redundancy situation.

(2) It is agreed between the parties that the company has
introduced new technology into the Production Department
and training was provided in accordance with the Industrial
Agreement dated 13 September 1994.

The Company have identified that some staff have not been
able to fully operate the technology introduced.

The Company will provide to those employees additional
training in accordance with the Industrial Agreement prior to
a decision being made to make the production employee re-
dundant.

(3) The Company will call for voluntary redundancies. If
there are insufficient nominees for a voluntary redundancy or
those who nominate will disadvantage the competitiveness of
the Company should they leave, the Company will, after con-
sultation with the Union, nominate alternative redundant
employees.

3.—REDUNDANCY PROVISIONS
Employees who either volunteer or are nominated by the

Company to be redundant will receive the redundancy pay-
ments as prescribed by Clause (1)(a), (b) and (c) of the
Community Newspaper Group Redundancy Order (1993).

4.—STATEMENT OF ENTITLEMENTS
Employees will receive an itemised statement of all pay-

ments no later than seven (7) days prior to termination.

5.—HARDSHIP
A Committee comprised of representatives of the Company

and the Unions will be established for the purpose of review-
ing cases of hardship which may arise.

6.—JOB TRANSFERS
(1) The parties recognise the serious consequences and per-

sonal disadvantage that loss of employment can have.
Therefore, in lieu of redundancy every practical effort will be
made to transfer an employee into an alternative position which
will allow the dignity of an employee to be maintained.

(2) In the event of a job transfer or the offer of a job transfer
taking effect, the following provisions will apply—

(a) Where an employee is offered similar work in an-
other section of the Company’s branch, or at another
convenient location and refuses such an offer, the
Hardship Committee will review the reasons and cir-
cumstances leading to the refusal. As a general
guideline such cases will be reviewed by the Hard-
ship Committee during the first three (3) months of
the transfer.

(b) After consideration has been given to all aspects of
the refusal, the Hardship Committee will then de-
cide whether redundancy pay is applicable.

(3) Where an employee is transferred to a lower paid classi-
fication, he/she will continue to receive the current wage rate.

7.—EMPLOYMENT ASSISTANCE PROGRAM
(1) The Company and the Union will take all practical steps

to assist redundant employees to seek alterative employment
and to adjust to the period which follows redundancies. In this
regard, the following assistance will be provided—

(a) By arrangement with the employees under the ad-
vice of impending redundancy, paid time off to a
maximum of one (1) day per week of notice will be
allowed for employment interviews, subject to con-
firmation of the interviews.

(b) A statement of service, with details of skills acquired,
will be made available to a redundant employee upon
request.

(c) The Personnel Department resources of the Com-
pany will be made available to assist redundant
employees in securing alternative employment.
This service will be provided on request and will be
available during the period of redundancy notice and
for the two (2) weeks immediately following the ter-
mination.

(d) The Company will co-ordinate the Commonwealth
Employment Service facilities to provide further sup-
port to employees facing redundancies.
Where appropriate, the Commonwealth Employment
Service will also be called upon to assist with co-
ordination of applications for Social Security
benefits.

(e) It is recognised that employees may arrange alterna-
tive employment during their period of redundancy
notice. Where necessary the Company will contact
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eh prospective employer (on behalf of the redundant
employee) to determine a mutually convenient com-
mencement date.

(f) The Company will co-ordinate its Employment As-
sistance Program with the Union to ensure that every
practical step has been taken to assist redundant
employees obtain alternative employment.

8.—GENERAL
(1) Redundancy provisions set out in this Agreement will

not apply to the following—
(a) Employees who terminate their employment for rea-

sons other than redundancy or relocation.
(b) A redundant employee who does not work out his

notice under the terms of this Agreement (unless an
earlier termination date is mutually agreed upon).

(c) Where an employee is dismissed for serious or wil-
ful misconduct.

9.—UNDERTAKINGS BY UNION AND EMPLOYEES
In the light of undertakings made by the Company in the

Agreement, Unions and employees will undertake to not im-
pose any bans, limitations or restrictions on the Company as a
result of redundancies, retrenchments or relocations.

CONSTRUCTION WORKER LEVEL 1
(STRUCTURES/FIT OUT AND FINISH) MANGURI
CORPORATION TRAINEESHIP AGREEMENT 1997

No. AG 99 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Manguri Corporation Inc.

No. AG 99 of 1997.

Construction Worker Level 1 (Structures/Fit Out and Finish)
Manguri Corporation Traineeship Agreement 1997.

20 May 1997.

Order.
HAVING heard Mr G. Giffard on behalf of the Applicant and
Mr P. Spargo on behalf of the Respondent and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the Construction Worker Level 1 (Structures/Fit
Out and Finish) Manguri Corporation Traineeship Agree-
ment 1997 filed in the Commission on the 11th day of
April 1997 be registered on and from the 19th day of May
1997.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement will be known as the Construction Worker

Level 1 (Structures/Fit Out and Finish) Manguri Corporation
Traineeship Agreement 1997.

2.—ARRANGEMENT
This Agreement shall be arranged as follows—

1. Title
2. Arrangement
3. Parties Bound
4. Application
5. Objectives

6. Definitions
7. Duration
8. Single Enterprise
9. Relationship with Award

10. Dispute Settlement Procedure
11. Training Conditions
12. Employment Conditions
13. Wages and Allowances
14. Clothing and Footwear
15. Special Arrangements

APPENDIX A—Signatories
APPENDIX B—Training Framework

3.—PARTIES BOUND
This Agreement shall be binding on—

(a) The Western Australian Builders’ Labourers, Paint-
ers and Plasterers Union of Workers (the Union).

(b) The Manguri Corporation Inc. (the Company) who
is the signatory to this Agreement.

(c) All employees who are members or eligible to be
members of the Union.

4.—APPLICATION
(a) Subject to subclause (b) this Agreement shall apply to

persons—
(i) who are undertaking a Traineeship (as defined); and

(ii) who are employed by the Company; and
(iii) whose employment is, or otherwise would be, cov-

ered by the Award.
(b) There will be approximately 7 employees covered

by this Agreement.
(c) Notwithstanding the foregoing, this Agreement shall

not apply to employees who were employed by the
Company prior to the date of approval of a
Traineeship scheme relevant to the Company, except
where agreed between the Company and the Union.

(d) This Agreement does not apply to the Apprentice-
ship system.

(e) Trainees under this Agreement will not undertake du-
ties that have application to work ordinarily defined
as work of a tradesperson or accredited apprentice.

(f) At the conclusion of the Traineeship, this Agreement
ceases to apply to the employment of the Trainee
and the Award shall thereafter apply to the former
trainee.

(g) The sole provider of accredited training will be the
Company.

5.—OBJECTIVES
This Agreement is to assist in the establishment of a system

of Traineeships which provides approved training in conjunc-
tion with employment in order to enhance the skill levels and
future employment prospects of the Trainees. The Traineeship
is neither designed nor intended for those who are already
trained and job ready. Existing employees shall not be dis-
placed from employment by Trainees.

The parties to the Agreement are committed to the creation
of a healthy and safe working environment, to maximise effi-
ciency and productivity, to work together in a spirit of
co-operation and to reward employees fairly for their achieve-
ments.

6.—DEFINITIONS
“approved training” means training undertaken (both on

and off the job) in a Traineeship and shall involve formal in-
struction, both theoretical and practical, and supervised practice
in accordance with a Traineeship scheme approved by the State
Training Authority or NETTFORCE. The training will be ac-
credited and lead to qualifications as set out in clause
11.—Training Conditions (at (f)).

“the Award” means the Building Trades (Construction)
Award 1987, No. 14 of 1978.

“Trainee”  means an employee who is bound by the
Traineeship Agreement made in accordance with this Agree-
ment.
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“Traineeship”  means the Structures/Fit Out and Finish
Traineeship which has been approved by the State Training
Authority, or which has been approved on an interim basis by
NETTFORCE, until final approval is granted by the State
Training Authority. The core competencies to be attained by
the Trainee are detailed in the attached Appendix B to this
Agreement.

“Traineeship Agreement” means an Agreement made sub-
ject to the terms of this Agreement between the Company and
the Trainee for a Traineeship and which is registered with the
State Training Authority, NETTFORCE, or under the provi-
sions of the appropriate State legislation. A Traineeship
Agreement shall be made in accordance with the relevant ap-
proved Traineeship Scheme and shall not operate unless this
condition is met.

“Traineeship Scheme” means an approved Traineeship
applicable to a group or class of employees identified in Clause
5.—Objectives or to the building construction industry or a
sector of the industry or an enterprise. A Traineeship Scheme
shall not be given approval unless consultation and negotia-
tion with the Union upon the terms of the proposed Traineeship
Scheme and Traineeship have occurred. An application for
approval of a Traineeship Scheme shall identify the Union and
demonstrate to the satisfaction of the approving authority that
the above-mentioned consultation and negotiation have oc-
curred. A Traineeship Scheme shall include a standard format
which may be used for a Traineeship Agreement.

“Parties to the Traineeship Scheme” means the Union and
the Company who have been involved in the consultation and
negotiation required for the approval of the Traineeship
Scheme.

“NETTFORCE”  means the National Employment and
Training Task Force.

“State Training Authority”  means the Western Australian
State Training Board.

Reference in this Agreement to “the State Training Au-
thority or NETTFORCE”  shall be taken to be a reference to
NETTFORCE in respect of a Traineeship that is the subject of
an interim approval but not a final approval by the State Train-
ing Authority.

“National Training Wage Interim Award”  means the
Award made in the Australian Industrial Relations Commis-
sion [Print No. L5189 of 1994].

“appropriate State legislation” means the State Employ-
ment and Skills Development Authority Act 1990 or any
successor legislation.

7.—DURATION
This Agreement will expire after 12 months from the date of

registration unless otherwise agreed in writing between the
parties prior to the expiration of the Agreement.

8.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the Western Austral-
ian Industrial Relations Act 1979, as amended.

9.—RELATIONSHIP WITH AWARD
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in the Agree-
ment and the Award the Agreement shall apply.

10.—DISPUTE SETTLEMENT PROCEDURE
The settlement of questions, disputes or difficulties arising

out of the operation of this Agreement shall be the procedure
outlined in the same terms as Clause 46.—Settlement of Dis-
putes of the Award.

11.—TRAINING CONDITIONS
(a) The Trainee shall attend an approved Training course or

training program prescribed in the Traineeship Agreement or
as notified to the Trainee by the State Training Authority in
accredited and relevant Traineeship Schemes; or NETTFORCE
if the Traineeship Scheme remains subject to interim approval.

(b) Each Trainee will spend 400 hours (nominal) engaged in
approved training. This will include the appropriate combina-
tion of on-the-job and off-the-job training.

(c) A Traineeship shall not commence until the relevant
Traineeship Agreement, made in accordance with a Traineeship
Scheme, has been signed by the Company and the Trainee and
lodged for registration with the State Training Authority or
NETTFORCE, provided that if the Traineeship Agreement is
not in a standard format a Traineeship shall not commence
until the Traineeship Agreement has been registered with the
State Training Authority or NETTFORCE. The Company shall
ensure that the Trainee is permitted to attend the training course
or program provided for in the Traineeship Agreement and
shall ensure that the Trainee receives the appropriate on-the-
job training.

(d) The Company shall provide a level of supervision in ac-
cordance with the Traineeship Agreement during the
Traineeship period.

(e) The Company agrees that the overall training program
will be monitored by officers of the State Training Authority
or NETTFORCE and the Union and training records or work
books may be utilised as part of this monitoring process.

(f) Training shall be directed at the achievement of key com-
petencies required for successful participation in the workplace
(where these have not been achieved) (e.g. literacy, numeracy,
problem solving, teamwork, using technology) and as are pro-
posed to be included in the Australian Vocational Certificate
Level 1 qualification. In addition, successful Trainees will be
issued with certificates of attainment in the modules of the
Structures/Fit Out and Finish Traineeship upon the Trainees
reaching that level of competency.

(g) The Union shall be afforded reasonable access to Train-
ees during normal work hours for the purpose of explaining
the role and functions of the Union and enrolment of Trainees
as members.

12.—EMPLOYMENT CONDITIONS
(a) A Trainee shall be engaged as a full-time employee for a

maximum of one year’s duration provided that a Trainee shall
be subject to a satisfactory probation period of up to one month
which may be reduced at the discretion of the Company. By
Agreement in writing, and with the consent of the State Train-
ing Authority or NETTFORCE and the Union, the Company
and the Trainee may vary the duration of the Traineeship and
the extent of approved training provided that any agreement
to vary is in accordance with the relevant Traineeship Scheme.

(b) The Company shall not terminate the employment of a
Trainee, except in cases of wilful misconduct, without firstly
having provided proper written notice of termination to the
Trainee concerned in accordance with the Traineeship Agree-
ment and subsequently to the State Training Authority or
NETTFORCE and the Union. The written notice to be pro-
vided to the State Training Authority or NETTFORCE and
the Union shall be provided at least five working days prior to
the termination.

(c) If the Company chooses not to continue the employment
of a Trainee upon the completion of the Traineeship they shall
notify, in writing, the State Training Authority or NETTFORCE
and the Union of their decision and their reasons for decision.
Nothing shall prevent the Trainee or their Union from disput-
ing this decision in a Court or tribunal.

(d) The Trainee shall be permitted to be absent from work
without loss of continuity of employment and/or wages to at-
tend the training in accordance with the Traineeship Agreement.

(e) Where the employment of a Trainee by the Company is
continued after the completion of the Traineeship period, such
Traineeship period shall be counted as service for the purposes
of the Award or any other legislative entitlements.

(f) (i) The Traineeship Agreement may restrict the circum-
stances under which the Trainee may work overtime and shift
work in order to ensure the training program is successfully
completed.

 (ii) No Trainee shall work overtime or shift work on their
own.

(iii) No Trainee shall work shift work unless the parties to a
Traineeship Scheme agree that such shift work makes satis-
factory provision for approved training. Such training may be
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applied over a cycle in excess of a week, but must average
over the relevant period no less than the amount of training
required for non-shift work Trainees.

(g) All other terms and conditions of the Award that are ap-
plicable to the Trainee, or would be applicable to the Trainee
but for this Agreement, shall apply unless specifically varied
by this Agreement.

(h) The right of entry provision contained in the Award shall
apply to the parties bound by this Agreement.

(i) The parties agree that Trainees are “workers” for the pur-
poses of the Workers’ Compensation and Rehabilitation Act
1981.

13.—WAGES AND ALLOWANCES
(a) Rates of pay for Trainees shall be as follows.

$
Base Rate 329.00
Industry Allowance 15.90
Special Allowance 7.70
Fares Allowance As per Award
Redundancy Nil
Follow the job loading Nil
Superannuation As per Award
Annual Leave As per Award
Site/Other Allowances As per relevant Site

Agreement
(i) Site/other allowances will be payable whilst Train-

ees are engaged in on-site work including on-the-job
training.

(ii) These wage rates will only apply to Trainees while
they are undertaking an approved Traineeship which
includes approved training as defined in this Agree-
ment.

(iii) The wage rates prescribed by this clause do not ap-
ply to complete trade level training which is covered
by the Apprenticeship system.

14.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each Trainee by

the Company, within 5 days of commencement.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each Trainee (to be issued on or

before 1 April).
2. The Company will also make available to each Trainee,

when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

15.—SPECIAL ARRANGEMENTS
(a) The wage rates contained in this Agreement are mini-

mum rates and shall apply in accordance with the application
of the National Training Wage Interim Award, where the ac-
credited training and work performed are for the purpose of
generating skills which have been defined for work at skill
level B of the National Training Wage Interim Award.

(b) The provisions of this Agreement shall not be reduced.
(c) The provisions of this Agreement shall not cause a re-

duction of entitlements to any employee.

APPENDIX A—SIGNATORIES
For and on behalf of the Company
Ken Uren      7/2/1997
For and on behalf of The Western Australian Builders’ La-

bourers, Painters and Plasterers Union of Workers
K. Reynolds—Secretary     18/2/1997

APPENDIX B—TRAINING FRAMEWORK
Course Outcomes
The course aims to provide—

* an accredited entry level training programme for peo-
ple wishing to pursue a career in the Building and
Construction industry.

* an accredited training programme that incorporates
the following Key Competencies at performance
level 1—collecting, analysing and organising infor-
mation; communicating ideas and information;
planning and organising; working with others; using
mathematical ideas and techniques; solving prob-
lems; and using technology.

* training and skill development in areas such as: com-
munications, occupational health and safety, work
organisation, plan reading and interpretation, the use
of hand tools, plant and other equipment.

Outline of Course
The Traineeship program contains 16 compulsory modules.

The module titled, Trainee Induction STR/FOF001, is a pre-
requisite of all other modules in the programme. There are no
other prerequisites and therefore there is no prescribed sequence
for the delivery of the modules in the programme.

Module Code Module Title
STR/FOF001 Trainee Induction
STR/FOF002 Occupational Health and Safety
STR/FOF003 Industry Calculations
STR/FOF004 Plan Reading and Interpretation
STR/FOF005 Workplace Communication
STR/FOF006 Quality Concepts
STR/FOF007 Work Organisation
STR/FOF008 Construction Process
STR/FOF009 Materials Handling and Storage
STR/FOF010 Basic Concrete
STR/FOF011 Plant and Equipment
STR/FOF012 Hand Tools, Power Tools and

Accessories
STR/FOF013 Manual and Mechanical Excavation
STR/FOF014 Demolition
STR/FOF015 Scaffolding
STR/FOF016 Oxy Acetylene Cutting/Basic Fit Out

and Finish Skills
Duration: 400 Hours (nominal)
On-The-Job Training
The Traineeship incorporates on and off the job delivery. It

is envisaged that the off the job component will comprise the
equivalent of one day per week of instruction over a twelve
month period. During the remaining four days of the week the
Trainee is expected to be engaged in productive work with
his/her employer. Whilst at work, the Trainee should be pro-
vided with opportunities to reinforce the skills and knowledge
obtained in the off the job training period.

It is expected that, during the period at work the Trainee will
complete an approved skills assessment undertaken by a reg-
istered CTA Skills Assessor in each of the units of competency
incorporated in the program. The records of these skills as-
sessments will be forwarded to the Trainee, the training
provider and the BCITC.

Entry Requirements
Trainees need to be able to read, comprehend and discuss

printed information in English, write simple statements, rec-
ognise numbers and perform basic numeric calculations.

Recognition of Prior Learning
Trainees are entitled to have their prior learning recognised.

The programme incorporates a recognition of prior learning
procedure that acknowledges the skills and knowledge that
Trainees have obtained through—

* formal training;
* work experience; and
* life experience.

Delivery Modes
The Traineeship is designed to be delivered to persons seek-

ing employment in the building and construction industry.
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DELTA CORPORATION LTD, ENTERPRISE
BARGAINING AGREEMENT 1996

No. AG 289 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Delta Corporation Ltd

and

The Automotive, Food, Metals, Engineering, Printing
and Kindred Industries Union of Workers—Western

Australian Branch.

No. AG 289 of 1996.

Delta Corporation Ltd, Enterprise Bargaining Agreement
1996.

COMMISSIONER P E SCOTT.

2 May 1997.

Order.
HAVING heard Mr S C Foy on behalf of the Applicant and
Mr G C Sturman on behalf of the Respondent and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the Delta Corporation Ltd, Enterprise Bargain-
ing Agreement 1996 in the terms of the following schedule
be registered on the 21st day of April 1997.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the Delta Corporation

Ltd, Enterprise Bargaining Agreement 1996.

2. —ARRANGEMENT
1. Title
2. Arrangement
3. Introduction
4. Application and Scope of the Agreement
5. Period of Operation
6. Commitment
7. Union Representation
8. Termination of Agreement
9. Consultative Committee

10. Dispute Avoidance and Settlement
11. Application of Agreement
12. Quality Assurance
13. Contract of Employment
14. Rostered Days Off
15. Rates of Pay
16. Training
17. Inclement Weather
18. Flexibility and Continuity of Employment
19. Sick Leave Entitlement
20. No Further Claims
21. Redundancies
22. Bonus Scheme
23. Clothing and Footwear
24. Disciplinary Procedure
25. Signatories to Agreement

3.—INTRODUCTION
(1) Joint Statement

(a) This Agreement between Delta Corporation Ltd (the
Company), its employees and the Automotive, Food,
Metals, Engineering, Printing and Kindred Industries
Union—Western Australian Branch (“AFMEPKIU”)
defines the relationship between the Company’s
employees and all levels of management.

(b) It recognises the value of all the above parties speci-
fied in paragraph (a) hereof working co-operatively
towards maintaining and improving the competitive-
ness of the Company.

(2) Aims
The aims of this Agreement are—

(a) To develop a working environment consistent with a
manufacturing operation.

(b) To identify the advantages available through work-
ing co-operatively.

(c) To encourage and maintain full and open communi-
cation, consultation and resolutions of issues as they
arise.

(3) Objectives
The objectives of this Agreement, with respect to all parties,

are—
(a) To eliminate, as far as practicable, barriers to effi-

ciency and productivity.
(b) To create a better working environment for all em-

ployees.
(c) To create an awareness of the need of continuous

improvement in all aspects of the pre-casting proc-
ess.

4.—APPLICATION AND SCOPE OF THE AGREEMENT
(1) This agreement shall apply to the Company and its em-

ployees who are engaged in classifications contained in the
Metal Trades (General) Award No. 13 of 1965 at 218 Campersic
Road, Herne Hill, Western Australia.

(2) (a) The parties agree that with respect to employees cov-
ered by this Agreement, the Company’s operations are for the
manufacture of pre-cast concrete products.

(b) Where there are inconsistencies between this Agreement
and the aforementioned Award, the provisions of this Agree-
ment shall apply.

(c) At the date of registration three employees will be cov-
ered by this agreement.

5.—PERIOD OF OPERATION
(1) This agreement shall operate from the beginning of the

first pay period commencing on or after the 28th day of Octo-
ber 1996 and shall remain in force until 28 February 1998.

(2) Discussions between the parties as to the future opera-
tion of this Agreement will commence three months prior to
the expiry date.

6.—COMMITMENT
The parties to this Agreement are committed to ensuring

that—
(1) The terms and conditions of this Agreement lead to

real gains in over-all job productivity and workplace
efficiencies, without reduction to health and safety
standards.

(2) The procedure outlined in Clause 10.—Dispute
Avoidance and Settlement hereof are rigorously ad-
hered to.

7.—UNION REPRESENTATION
(1) This Agreement recognises that the Union is party to this

Agreement and its accredited officials are legitimate repre-
sentatives of the employees covered by this agreement.

(2) (a) The rights of accredited Union officials to access the
pre-casting operations at Herne Hill to allow those officials to
represent the interest of Union members on site is recognised
by the Company, subject to adequate notification to manage-
ment and it being convenient at that time.

(b) The Union official shall be allowed one hour per month
to address legitimate Union business and this maybe during
working hours provided that during such meetings the plant
will be kept running to avoid disruption to production.

(3) The Company will allow Shop Stewards or Delegates
adequate time during normal working hours to attend to Un-
ion duties, providing that when not carrying out such duties,
Shop Stewards and Delegates will carry out duties appropri-
ate to their production worker designation.

8.—TERMINATION OF AGREEMENT
This Agreement is to be terminated on 28th February 1998.
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9.—CONSULTATIVE COMMITTEE
(1) (a) The parties agree to the establishment and mainte-

nance of the Consultative Committee, which will be consulted
on, and monitor, all workplace reform processes and initia-
tives as well as Enterprise Bargaining issues.

(b) The parties acknowledge the central role of the Con-
sultative Committee in maintaining the conditions and
industrial climate necessary for the successful application of
this agreement.

(c) The Consultative Committee shall be provided with all
the relevant information necessary for them to monitor the
implementation of this Agreement.

(d) It is accepted that the State Secretary of the Union and
the General Manager of the Company, or their nominees, may
attend the Consultative Committee meeting.

(e) The Consultative Committee will be comprised of equal
numbers of Representatives from management and the
workforce.

(2) Communication
In addition to the Consultative Committee Meetings, regu-

lar meetings between all levels of management and employees
will be held to ensure a high level of communication.

(a) A weekly meeting will be held between the Produc-
tion Supervisor, Leading Hands and, if necessary,
the Production crew to deal with matters associated
with production and labour relations issues.

(b) Meetings, on an “as needs” basis, will be held with
the Production Manager and Shop Steward, or their
nominees to address industrial relations issues.

(c) The responsibility and authority of Leading Hands
will be in accordance with established practice, as
changed and up-graded from time to time.

10.—DISPUTE AVOIDANCE AND SETTLEMENT
PROCEDURE

The following procedure shall be used for settling disputes,
questions or difficulties which may arise at the workplace-

(1) In the first instance, an employee shall submit a re-
quest concerning an industrial issue to either his/her
own site Union Representative or the immediate
Supervisor/Foreperson. If the matter cannot be re-
solved at this stage, then the following procedure shall
be applied.

(a) The employee and Union Delegate or Shop
Steward shall submit the issue to the immedi-
ate Supervisor or Foreperson.

(b) If not settled at this stage, the employee and
Union Delegate or Shop Steward may submit
the issue to the Production Manager of the
Company.

(c) If not settled at this point, the Union Delegate
or Shop Steward may submit the matter to the
Union Organiser for discussion with the Gen-
eral Manager.

(d) If the matter is not then settled, the Union
Organiser may submit the matter to the Union
Secretary for discussion with the General
Manager.

(e) If the dispute still exists after the aforemen-
tioned processes have been carried out, the
matter may then be referred for determination
to the Industrial Relations Commission whose
decision will be accepted by all parties, sub-
ject to legal rights of appeal.

(2) While the foregoing procedures are being carried out,
work will continue as normal and neither party shall
be prejudiced as to final settlement by the continu-
ance of work in accordance with this subclause.

11.—APPLICATION OF AGREEMENT
(1) Should any dispute arise as to the application or inter-

pretation of this Agreement, or any part of it, the matter, in the
first instance, shall be discussed by the Consultative Commit-
tee.

(2) If not resolved in such discussions, the procedures pre-
scribed in Clause 10—Dispute Avoidance and Settlement shall
be followed.

12.—QUALITY ASSURANCE
(1) Each employee is committed to the Company’s Quality

Assurance System (IS09002:1987, AS3902:1987, NZS
9002:1900) and employees will carry out any task required, in
which they are competent, to ensure compliance with obliga-
tions to conform to the Quality Assurance System.

(2) The Company and its employees are committed to pro-
vide products and service of the highest possible standards.

13.—CONTRACT OF EMPLOYMENT
(1) All employees commencing employment with Delta Cor-

poration Ltd for the first time shall be on a one month
probationary period after which, if successful, they shall be
offered a contract of employment.

(2) Other than casual employees, and employees guilty of
misconduct which make it unreasonable for the Company to
continue employment during the notice period, the Company
shall give notice as follows—

EMPLOYEE’S PERIOD MINIMUM PERIOD OF
OF CONTINUOUS NOTICE
SERVICE WITH THE
EMPLOYER
Probationary period (one month) One day
Not more than one year One week
More than one year but not more
than three years Two weeks

More than three years but less
than five years Three weeks

More than five years Four weeks
Over 45 years of age (with at least
two years continuous service) One additional week

(3) Where termination of employees is necessary due to lack
of work, the “last on, first off’ principle will apply.

14.—ROSTERED DAYS OFF (RDO’S)
(1) Thirteen rostered days off (RDO’s) shall be available

each year.
(2) A rostered day off will be taken during both the Easter

and Christmas breaks on dates determined to minimise dis-
ruptions to normal operations.

(3) Employees may elect to either take their RDO when it is
due or accrue up to five days for a later date.

(4) No more than four weeks of annual leave and accrued
RDO’s shall be taken at one time, unless mutually agreed to
by the Company and the employee.

(5) If work levels are very low, in lieu of the roster the Com-
pany may require an employee to take an RDO at the time
designated.

15.—RATES OF PAY
The parties to this Agreement are committed to ensuring

that measures contained in this Agreement leads to real gain
in efficiency. Accordingly, increases to existing rates have been
agreed.

(1) The following hourly rates shall apply from the re-
spective dates shown—
TRADEPERSON LEVEL C10
1st October 1996 $14.60 per hour
1st March 1997 $15.04 per hour
1st September 1997 $15.50 per hour

(2) In addition to the rates of pay contained in the Parent
Award, employees covered by the terms of this Agree-
ment shall receive a Pre-cast Allowance of $2.00 for
all hours worked.

(3) The allowance prescribed in sub-clause (2) hereof
shall not count as an all-purpose rate and will there-
fore not attract any premium or penalty.

(4) Length of Service
In addition to the rate of pay set out in subclause (1)
hereof for his/her classification, in recognition of
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years of service with the Company an employee will
become entitled to the following benefits—
Over three years of service—
3% of the rate of pay set out in subclause (1)—plus
1% for each additional year of service to a maxi-
mum of 10 years.

16.—TRAINING
(1) External Courses

(a) An assessment of courses will take place to estab-
lish the benefit to employees and the Company, and
the Training Officer shall discuss the completed
course with each attendee.

(b) A record, including, where relevant, a copy of the
certificate awarded, is to be kept on each individu-
al’s personal file.

(c) All employees attending external courses as part of
the job requirements will be paid at single time and
the Company will pay for all expenses associated
with such courses.

(2) Internal Courses
Employees are encouraged to attend regular in-house train-

ing on specific areas of pre-casting, which are held outside
working hours and paid at ordinary rates.

(3) Site Visits
Employees are encouraged to make site visits, as organised

from time to time.

17.—INCLEMENT WEATHER
It is agreed by the Company and the employees that should

the weather become inclement during normal working hours
and it appears that such conditions shall continue, the follow-
ing procedure will be adopted in order to minimise disruption
to production.

(1) Heat
(a) Should the forecast indicate the temperature

will exceed 37.5°C, production priorities in
areas likely to be affected will be set for that
day as agreed by the Company and employ-
ees.

(b) If the temperature reaches what has been fore-
cast, priorities set will be completed, tools and
equipment cleaned, stored and made safe and
employees shall cease working. However, if
the forecast temperature of 37.5°C is not
reached, work will continue normally.

(2) Wet Weather
(a) Should the forecast indicate rainy conditions,

priorities will be set for that day.
(b) Upon completion of production priorities and

if wet conditions continue, it is agreed that
work shall cease.

(c) It is also agreed that during wet weather work
will continue, provided it is under a covered
area.

(d) Employees normally engaged in an open area
will, where practicable, move into the covered
areas and continue working.

(e) Except for extremely heavy rain, workers will
transfer from lunch rooms after a meal break
to an undercover workplace and continue
work.

(3) In the circumstances outlined in subclause (1) and
(2) hereof, when employees go home early they will
be paid for a full day at ordinary rates. It is agreed
that hours not worked will be made up at a later date
or offset against employees future bonus earnings.

18.—FLEXIBILITY AND CONTINUITY OF
EMPLOYMENT

For the purposes of improving continuity of employment
and flexibility of all employees of the Company at Herne Hill
it is agreed that a pool of employees who agree to participate

will be formed and each employee agrees to abide by condi-
tions of participation as follows—

(1) In the event of a downturn in work employees from
the pool will be transferred into another area of the
Company not engaged in metal fabrication work.

(2) Where an employee is transferred into a position in
another area and that position may have different pay
and conditions to it, then the employee will receive
the pay and conditions for that position and not his
of her previous position.

(3) Continuity of service and seniority for the purpose
of future reductions in staffing levels shall not be
affected by periods spent in alternative employment
with the employer.

(4) These conditions of participation may be reviewed
and where necessary altered during the term of this
agreement.

(5) The employees give a commitment to further develop
a joint AWU/BLF/AFMEPKIU agreement.

19.—SICK LEAVE
(1) Sick Days
An employee on weekly hiring, who is absent from work on

account of personal illness or injury by accident, shall be enti-
tled to leave of absence, without deduction of pay, subject to
the following conditions and limitations—

(a) The employee shall not be entitled to be paid leave
of absence of any period in respect of which he/she
has an entitlement to workers’ compensation.

(b) Except in extenuating circumstances, employees on
sick leave must advise their immediate Supervisor,
or the most senior person, by their usual commence-
ment time, of the reason for and estimated duration
of the absence.

(c) Subject to satisfactory proof of illness of injury, sick
leave will be granted for the time the employee is
unable to attend for duty.

(d) Repeated non-attendance for duty, without proof or
reason to the satisfaction of the Company, may re-
sult in termination of employment.

(2) (a) Upon termination, an employee shall be paid for all
sick leave entitlements accrued under this Agreement, that have
not taken, provided that payment of accrued sick leave shall
not apply to employees which have been terminated in ac-
cordance with subclause 19(1)(d).

(b) For the purposes of payment, sick leave accruals will be
at the rate of 6.333 hours per month.

20.—NO FURTHER CLAIMS
The Union or its members shall not make any claim against

the Company for increased remuneration and conditions for
the duration of this Agreement.

21.—REDUNDANCIES
(1) Where termination of employees is necessary due to lack

of work, the “last on, first off’ principle will apply.
(2) The obligation on the Company to re-employ employees

previously made redundant will be limited to one month.

22.—BONUS SCHEME
Productivity bonus schemes will be available for employees

covered by this Agreement and payment of bonuses shall be
governed by the following principles.

(1) Bonuses are at the discretion of the Company and
discussions with the Consultative Committee will be
held prior to any significant changes being made to
the principles of the bonus system.

(2) All classifications of employees covered by this
Agreement shall be eligible to receive bonuses.

(3) (a) Bonuses will be applied separately within the
divisions, according to output of individual
products within each division.

(b) The exception to the provision of paragraph
(a) hereof shall be those employees not directly
involved in product manufacture in such cases
an average of the bonuses paid will apply.
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4) Bonus payments will be determined according to the
following criteria—

(a) Production quotas.
(b) Quality—penalties will apply for inferior prod-

uct.
(5) Bonus Payments, including the bonus component of

“Accident Pay”, are not applicable while an employee
is absent from work for any reason, including work-
ers’ compensation leave.

23.—CLOTHING AND FOOTWEAR
(1) (a) Items of clothing will be purchased by the employees

in their own time from designated stores.
(b) The Company will issue orders and pay for such pur-

chases for the first set of Clothing.
(c) Replacement shall be on a “fair wear and tear” basis.
(2) (a) The Company will issue employees with safety boots

from the premises.
(b) Replacement shall be on an “as needs” basis, subject to

satisfactory evidence that boots previously issued are no longer
serviceable.

(3) The Company will also make available to each employee,
when requested, sun screen lotion and sun brims to fit over
safety helmets.

24.—DISCIPLINARY PROCEDURE
The parties shall abide by the provisions stipulated on the

Induction Form Document.

25.—SIGNATORIES TO AGREEMENT
Signed for and on behalf of
DELTA CORPORATION LTD -  (signed)                    

                     25/2/97

Signed for and on behalf of
the AFMEPKIU  (signed)                    

27/2/97
COMMON SEAL

FULKER & VILARDI SCAFFOLDING INDUSTRIAL
AGREEMENT.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

David Fulker and Alessandro Vilardi.

No. AG 54 of 1997.

Fulker & Vilardi Scaffolding Industrial Agreement.

COMMISSIONER P.E .SCOTT.

5 June 1997.

Order.
WHEREAS this is an application to register an industrial agree-
ment pursuant to section 41 of the Industrial Relations Act,
1979; and

WHEREAS a hearing was convened on the 12th day of
March 1997; and

WHEREAS at that hearing the Applicant sought amendments
to the agreement and was advised that subject to the Respond-
ent consenting to the proposed amendments in writing the
agreement would be registered; and

WHEREAS the Commission wrote to the Respondent seek-
ing such consent on the 25th day of March 1997, requesting a
response by the 4th day of May 1997, to which no reply was
received; and

WHEREAS the Applicant advised the Commission by tel-
ephone on the 27th day of May 1997 that it wished to
discontinue the application to register the agreement;

NOW THEREFORE the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979
hereby orders—

THAT this application be, and is dismissed.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

HEALTHCARE LINEN PTY LTD ENGINEERING
ENTERPRISE AGREEMENT 1996.

No. AG 47 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Healthcare Linen Pty Ltd

and

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch
and The Automotive, Food, Metals, Engineering, Printing

and Kindred Industries Union of Workers—Western
Australian Branch.

No. AG 47 of 1997.

Healthcare Linen Pty Ltd Engineering Enterprise
Agreement 1996.

COMMISSIONER P.E. SCOTT.

4 June 1997.

Order.
HAVING heard Ms L Crowe (of Counsel) and with her Ms K
Reeder on behalf of the Applicant and Mr J Murie on behalf of
the Respondents and by consent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act,
1979, hereby orders—

THAT the Healthcare Linen Pty Ltd Engineering En-
terprise Agreement 1996 in the terms of the following
schedule be registered on the 15th day of April 1997.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.

HEALTHCARE LINEN PTY LTD
ENGINEERING ENTERPRISE AGREEMENT

1.—TITLE
This agreement is to be known as the Healthcare Linen Pty

Ltd Engineering Enterprise Agreement 1996.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Scope
4. Date of Operation
5. Definitions
6. Hours
7. Rosters
8. Conditions and Allowances
9. Contract of Service

10. Overtime
11. Shift Work
12. Allowances and Special Provisions
13. Higher Duties Allowance
14. Public Holidays
15. Sick Leave
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16. Annual Leave
17. Long Service Leave
18. Uniforms
19. Protective Clothing and Equipment
20. Provision of First Aid Appliances
21. Part-Time Employees
22. Spread of Shifts
23. Weekend Work
24. Wages
25. Dispute Settling Procedure
26. Consultation
27. Redundancy Pay
28. Performance Incentive Scheme

Schedule A—Absenteeism Management System
Schedule B—Signature of Parties

3.—APPLICATION AND SCOPE
This Agreement shall apply to employees employed by the

employer in the classifications referred to in Clause 24.—
Wages of this Agreement at Healthcare Linen Pty Ltd, and
replaces the following Award of the Western Australian In-
dustrial Relations Commission insofar as it previously applied
to the business known as the Hospital Laundry Linen Serv-
ice—

Engineering Trades (Government Award 1967 (Award
Nos 29, 30 and 31 of 1961 and 3 of 1962) of the Western
Australian Industrial Relations Commission.

The parties estimate that this Agreement will apply to ap-
proximately 10 employees, supported by additional labour from
time to time as required.

4.—DATE AND PERIOD OF OPERATION
This Agreement will come into effect on the 15th day of

April, 1997 and will remain in operation for a period of 2
years thereafter.

The parties will meet with a view to renegotiating the Agree-
ment not less than 6 months prior to the expiry of the
Agreement.

5.—DEFINITIONS
(1) Supervisor shall mean an employee appointed as such

by the employer in any section of the laundry.
(2) Casual employee shall mean an employee who is en-

gaged to work for less than four weeks.
(3) Healthcare Linen means the business formerly known as

the Hospital Laundry and Linen Service and which is now
carried out by Healthcare Linen Pty Ltd.

(4) Employer means Healthcare Linen Pty Ltd.
(5) Union means the union party to this Agreement.
(6) Roster means the weekly or fortnightly hours of duty,

including shifts, and not the actual work assignment by the
employer to be worked by the employee.

6.—HOURS
(1) (a) Except where provided elsewhere, the ordinary work-

ing hours shall be an average of 38 hours per week or 76 hours
per fortnight.

(b) By Agreement between the majority of the employees
affected and the employer, the ordinary hours of work may be
worked by any other method providing that the average ordi-
nary working hours per week do not exceed 38 hours.

(c) (i) The ordinary hours for employees can be worked in
shifts of no more than 8 hours per day, or 6 hours on a Friday,
except that where the majority of the employees affected and
the employer agree as part of measures to achieve increased
flexibility in working arrangements, shifts of more than 8 hours,
or 6 hours on a Friday, but not more than 12 hours may be
worked.

(ii) Except as otherwise provided in this Agreement, ordi-
nary hours are to be worked consecutively except for an unpaid
meal break which shall not exceed one hour.

(2) Any change in rostering arrangements will be designed
to improve productivity, efficiency and cost effectiveness.
Rostering changes may be made after consultation and by
agreement with the majority of the employees concerned. Not
less than 7 days notice will be given to employees of any per-
manent change to the rostering arrangements.

(3) Subject to subclause (1) ordinary hours will be worked
Monday to Friday.

(4) The ordinary hours of work for a day worker will be
worked between 6.00am—6.00pm.

(5) The provisions of this clause apply to a part-time em-
ployee in the same proportion as the hours normally worked
bear to a full-time employee.

7.—ROSTERS
(1) The ordinary hours of duty prescribed in Clause 6.—

Hours of this Agreement shall be set out in a roster which
shall be posted in a convenient place where it can be readily
seen by the employees concerned, setting out the time each
employee starts and finishes each shift and also each break in
the shift.

(2) Any employee required to work afternoon or night shift
shall be rostered on a straight shift of 8 hours, or any other
period agreed in accordance with clause 6(l)(c)(i), which shall
include a meal break to be taken in the employer’s time pro-
vided that during such meal break the employee shall be on
call.

(3) Where it is necessary to meet the operational require-
ments of the business, the employer may make a temporary
adjustment to the roster by advising the employees of the
change before they finish work on the previous working day,
or by giving not less than 24 hours notice to the employees
affected by the change, whichever is the shorter notice.

(4) Where a permanent roster change is to be made, the af-
fected employees must be consulted and the majority agree
and not less than 7 days notice of the change is to be given to
the affected employees.

8.—CONDITIONS AND ALLOWANCES
The provisions of the Miscellaneous Government Condi-

tions and Allowances Award No. A4 of 1992 shall apply mutatis
mutandis, with the exception of Clauses 13 to all employees
covered by this Agreement.

9.—CONTRACT OF SERVICE
(1) Except in the case of a casual employee or contract em-

ployee, employment may be terminated by notice in accordance
with the following table from the Company or the Employee,
or by payment or forfeiture as the case may be of the equiva-
lent amount in lieu of the period of notice—

Period of continuous service period of
notice

Less than 1 year 1 week
1 year and up to the completion of 3 years 2 weeks
3 years and up to the completion of 5 years 3 weeks
5 years and over 4 weeks
Where and employee is 45 years of age or more and has 2 or

more years service, an additional week’s notice will apply.
Provided that where the employee and the employer agree, an
employee may give a lesser period of notice than that pro-
vided in the above table.

(2) One day’s notice shall be sufficient to terminate the serv-
ices of a casual employee, except where that employee is
dismissed for misconduct.

(3) The employer may at any time without prior notice dis-
miss an employee for serious misconduct and in such cases
wages shall be paid up to the time of dismissal only.

(4) (a) The employer shall be entitled to deduct payment for
any day or portion of a day on which the employee cannot be
usefully employed because of any strike by the Union or un-
ions affiliated with it or by any other association or union.

(b) When, through any strike by the Union or unions affili-
ated with it or by any other association or union the services
of an employee are terminated by the employer in accordance
with the provisions of subclause (1) of this clause on the ground
that he or she cannot be usefully employed for longer than one
working week the employer shall offer to re-employ that em-
ployee when the strike ends and the employee can again be
usefully employed.

(5) (a) Nothing in this clause shall prevent the employer
employing any employee on a contract for a specified period
to meet the needs of the business.
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(b) Except in exceptional circumstances, employment of con-
tract employees will be for periods of not less than 1 month
and not more than 6 months continuously, except where the
contract employee is engaged to replace an employee who is
absent on parental leave, leave without pay or on worker’s
compensation in which case the contract employee may be
engaged for the duration of the absence.

(c) Not more than 20% of the total full time equivalent staff
levels will be employed on contracts for a specified period at
any one time.

(d) Where a permanent employment position becomes avail-
able, contract employees will be given the first opportunity to
apply for the position providing they are suitably qualified
and experienced for the position.

(e) The employment of a contract employee may be termi-
nated only in accordance with the terms of the contract.

(6) The employer may direct the employee to carry out du-
ties which are within the limits of the employees skill,
competence and training, including work which is peripheral
to, or outside of, the employee’s main tasks or functions.

10.—OVERTIME
(1) Overtime shall mean all time worked beyond or in ex-

cess of the ordinary rostered hours of duty prescribed in Clause
6.—Hours or Clause 21.—Part Time Employees of this Agree-
ment on any day the employee is rostered on duty, and except
as hereinafter provided shall be paid for at the rate of time and
one half for the first two hours and double time thereafter.
Such rates shall be calculated on an employee’s hourly Agree-
ment rate and shall be paid in addition to the weekend or shift
rates as the case may be.

Provided that in the case of overtime worked on a public
holiday, the time worked shall be paid for at the rate of time
and one half in addition to the employee’s ordinary hourly
Agreement rate.

(2) All work performed by rostered employees on any day
on which they are not rostered to work or days worked in ex-
cess of those provided in Clause 6.—Hours or Clause
21.—Part-Time Employees of this Agreement, shall be paid
for at the rate of double time, except where such day is a pub-
lic holiday when double time and one half shall be paid.

(3) Where an employee is required to work overtime, and
such overtime is worked for a period of at least two hours in
excess of the required daily hours of work the employee shall
be provided with a meal free of cost or shall be paid the sum of
$6.10 as meal money.

This subclause shall not apply where the employee has been
advised of the necessity to work overtime on the previous day.

(4) An employee who has completed his/her usual hours of
duty and has left the job and who is recalled to work after the
usual ceasing time, shall be paid a minimum of three hours at
overtime rates and for all reasonable costs incurred in return-
ing to work.

(5) Overtime rates prescribed by subclause (1) of this clause
shall not apply until after the ordinary rosters hours have been
worked on that day.

(6) Where it is mutually agreed between the employee and
the employer, time off in lieu of payment for overtime may be
allowed proportionate to the payment to which an employee is
entitled. Such time off is to be taken at a time convenient to
the employer and employee.

11.—SHIFT WORK
A loading of 15% of the ordinary wage shall be paid for

time worked on afternoon or night shift as defined hereun-
der—

(1) Afternoon Shift—commencing on or after 12 noon
and before 6.00pm.

(2) Night Shift—commencing on or after 6.00pm and
before 4.00am.

12.—ALLOWANCES AND SPECIAL PROVISIONS
(1) Any employee who in the course of the laundry proce-

dure is required to come into contact with foul linen shall be
paid an allowance as follows—

(a) Sorting of foul linen, 62 cents per hour.

(b) Other employees who regularly deal with bags con-
taining fouled linen, 26 cents per hour.

(2) The employer shall, when practicable, appoint an em-
ployee with either first aid knowledge or holding first aid
qualifications from St. John Ambulance, or a similar body, to
carry out first aid in the employer’s premises. Such employee
so appointed shall, in addition to first aid duties, be responsi-
ble under general supervision of the Manager, for maintaining
the contents of the first aid kit.

Employees so appointed shall be paid the following rates in
addition to their prescribed rate of pay—

(a) Unqualified employee, 67 cents per day.
(b) Qualified employee, $1.38 per day

Provided that any employee holding a first aid qualification
of “third year St. John Ambulance medallion” and being re-
quired by the employer to exercise that training will be paid
$1.60 per day or $7.80 per week.

13.—HIGHER DUTIES ALLOWANCE
(1) An employee who performs duties for a period in excess

of one hour in any one day which carry a higher minimum rate
than that which such employee usually performs shall be enti-
tled to the higher minimum rate while so engaged.

(2) Where such employee is engaged in the higher grade of
work for a minimum of eight hours in any one day, the em-
ployee shall be paid the higher rate for the whole day.

14.—PUBLIC HOLIDAYS
(1) The following days shall be allowed as holidays without

deduction of pay, namely, New Year’s Day, Australia Day, Good
Friday, Easter Monday, Anzac Day, Labour Day, Foundation
Day, Sovereign’s Birthday, Christmas Day and Boxing Day.

(2) (a) (i) Except in the case of part time employees, when
any of the holidays in this clause fall during a period of annual
leave the holiday or holidays shall be observed on the next
succeeding working day or days as the case may be after com-
pletion of that annual leave.

(ii) Where any of the holidays in the clause fall during a part
time employee’s period of annual leave and that day is a day
the part time employee would normally have worked then the
part time employee shall be paid for the time as if he or she
had worked at ordinary rates of pay in lieu of the holiday.

(b) This paragraph shall not apply to part time employees
who work less than five days per week and those days are
fixed days.

(3) Any employee who is required to work on a holiday as
prescribed in this clause in his or her normal hours of work
shall be paid for the time worked at the rate of double time and
one half.

(4) When an employee is absent on leave without pay, sick
leave without pay or worker’s compensation, any holiday on a
day falling during such absence shall not be treated as a paid
holiday. Where an employee is on duty or available on the
whole of the working day immediately preceding a holiday, or
resumes duty or is available on the whole of the working day
immediately following a holiday as prescribed by this clause
the employee shall be entitled to be paid for such holiday.

(5) The additional payments prescribed in subclause (3) of
this clause shall be in substitution for any additional payment
for work done on any afternoon and/or night shift.

(6) This clause shall not apply to casual employees.

15.—SICK LEAVE
(1) (a) An employee shall be entitled to payment for non

attendance on the ground of personal ill health or injury for 1/
6th of a week’s pay for each completed month of service.

(b) Payment hereunder may be adjusted at the end of each
accruing year, or at the time the employee leaves the service
of the employer, in the event of the employee being entitled
by service subsequent to the sickness in that year to a greater
allowance than that made at the time the sickness occurred.

(2) The unused portion of the entitlement prescribed in para-
graph (a) of subclause (1) hereof in any accruing year shall be
allowed to accumulate and may be availed of in the next or
any succeeding year.
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(3) In order to acquire entitlement to payment in accordance
with this clause the employee shall as soon as reasonably prac-
ticable advise the employer of his or her inability to attend for
work, the nature of his or her illness or injury and the esti-
mated duration of the absence. Provided that such advice other
than in extraordinary circumstances shall be given to the em-
ployer within 24 hours of the commencement of the absence.

(4) No employee shall be entitled to the benefit of this clause
unless he or she produces proof to the satisfaction of the em-
ployer of his or her representative of such sickness provided
that

(a) the employer shall not be entitled to a medical certificate
for absence of up to two consecutive working days unless the
absence is on a day immediately prior to or following any
weekend, public holiday or period of paid leave; or

(b) where a pattern of sick leave becomes evident to the
employer, the employer may require a medical certificate for
all future sick leave for that employee and will follow the proc-
ess set out in Schedule A of this Agreement for managing
absenteeism.

(5) (a) Subject to the provisions of this subclause, the provi-
sions of this clause apply to any employee who suffers personal
ill health or injury during the time when he or she is absent on
annual leave and an employee may apply for and the employer
shall grant paid sick leave in place of paid annual leave.

(b) Application for replacement shall be made within seven
days of resuming work and then only if the employee was
confined to his or her place of residence or in hospital as a
result of his or her personal ill health or injury for a period of
seven consecutive days or more and he or she produces a cer-
tificate from a registered medical practitioner that he or she
was so confined. Provided that the provisions of this para-
graph do not relieve the employee of the obligation to advise
the employer in accordance with subclause (3) of this clause if
he or she is unable to attend for work on the working day next
following his or her annual leave.

(c) Replacement of paid annual leave by paid sick leave shall
not exceed the period of paid sick leave to which the employee
was entitled at the time he or she proceeded on annual leave
and shall not be made with respect to fractions of a day.

(d) Where paid sick leave has been granted by the employer
in accordance with paragraphs (a), (b) and (c) of this subclause,
that portion of the annual leave equivalent to the paid sick
leave is hereby replaced by the paid sick leave and the re-
placed annual leave may be taken at another time mutually
agreed to by the employer and the employee or, failing agree-
ment, shall be added to the employee’s next period of annual
leave or, if termination occurs before then, be paid for in ac-
cordance with the provisions of Clause 16.—Annual Leave of
this Agreement.

(e) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken
provided that the annual leave loading prescribed in Clause
16.—Annual Leave of this Agreement shall be deemed to have
been paid with respect to the replaced annual leave.

(6) The provisions of this clause with respect to payment do
not apply to employees who are entitled to payment under the
Workers’ Compensation and Rehabilitation Act, 1981 nor to
employees whose illness or injury is the result of the employ-
ee’s own misconduct.

(7) The provisions of this clause do not apply to casual em-
ployees.

(8) A rostered employee, proceeding on sick leave, shall be
paid the shift and weekend penalties he or she would have
received had he or she not proceeded on sick leave.

(9) An employee shall be paid the wages he or she would
have received had he or she not proceeded on sick leave and
shall have the accrued entitlement to paid sick leave reduced
by the time the employee is absent from work on account of
paid sick leave.

16.—ANNUAL LEAVE
(1) Except as hereinafter provided, a period of four con-

secutive weeks’ leave shall be allowed to each employee by
his or her employer after each period of 12 months’ continu-
ous service with such employer.

(2) Prior to commencing any period of annual leave, each
employee shall be paid for that period of leave as follows—

(a) At the rate of wage the employee would have re-
ceived had he or she not proceeded on leave,
including any shift and weekend penalties, provided
that—

(i) Where an employee, for the greater portion of
the calendar month prior to taking annual
leave, performs duties in a classification which,
for the same year of employment, carries a
higher rate than that which the employee usu-
ally performs, the rate of wage payable to that
higher classification shall be deemed to be the
rate of wage the employee would have received
had he or she not proceeded on leave.

(ii) Where it is not possible to calculate the shift
and weekend penalties the employee would
have received, the employee shall be paid at
the rate of the average of such payments made
each week over the four weeks prior to taking
leave.

(b) In addition to the rates prescribed in paragraph (a) of
this subclause, an employee shall be paid, where his
or her weekly entitlement under paragraph (2)(a) of
this clause is less than 17.5% in addition to his or
her weekly rate of pay prescribed by Clause 24.—
Wages of this Agreement, a loading which will
produce an amount equal to 17.5% in addition to the
rate of wage prescribed in Clause 25.—Wages of this
Agreement.

Provided that the loading prescribed by this subclause shall
not apply to pro rata annual leave on termination.

(3) (a) The annual leave prescribed by this clause shall be
taken within 12 months of the end of the accrual period except
where reasonable circumstances exist and then by mutual agree-
ment between the employer and employee, such leave may be
deferred.

(b) An employee may, with the approval of the employer, be
allowed to take the annual leave prescribed by this clause be-
fore the completion of 12 months’ continuous service as
prescribed by subclause (1) of this clause.

(4) Subject as hereinafter provided—
(a) If after one month’s continuous service in any quali-

fying 12 monthly period an employee lawfully
terminates his or her service or his or her employ-
ment is terminated by the employer through no fault
of the employee, the employee shall be paid 2.92
hours’ pay in respect of each completed week of con-
tinuous service in that qualifying period.

(b) Employees provided for in subclause (7) of this clause
who are granted an additional week’s leave shall be
paid 3.65 hours’ pay in respect of each completed
week of service in lieu of the 2.92 hours’ pay pre-
scribed in paragraph (a) of this subclause.

(c) If the services of an employee terminate and the em-
ployee has taken a period of leave in accordance with
subclause (3) of this clause and if the period of leave
so taken exceeds that which would become due pur-
suant to paragraph (a) and (b) of this subclause, the
employee shall be liable to pay the amount repre-
senting the difference between the amount received
by him or her for the period of leave taken in accord-
ance with subclause (3) of this clause and the amount
which would have accrued in accordance with para-
graphs (a) and (b) of this subclause. The employer
may deduct this amount from moneys due to the
employee by reason of the other provisions of this
Agreement at the time of termination.

(d) In addition to any payment to which an employee
may be entitled under this subclause, an employee
whose employment terminates after they have com-
pleted a 12 monthly qualifying period and who has
not been allowed the leave prescribed under this
Agreement in respect of that qualifying period shall
be given payment in lieu of that leave unless he or
she has been justifiably dismissed for misconduct
and the misconduct for which he or she has been
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dismissed occurred prior to the completion of that
qualifying period.

(5) The total leave entitlement, consisting of four weeks’
annual leave prescribed by this clause, may, by agreement
between the employee and the employer be taken in two por-
tions.

(6) Shift employees (ie. employees who rotate afternoon and/
or night shift with day shift as defined in Clause 11.—Shift
Work of this Agreement) shall be granted an additional weeks’
leave; provided that for employees whose shifts are not sub-
ject to regular rotation one working day’s additional leave (with
a maximum of five working days) for each seven weeks actu-
ally worked on afternoon and/or night shift shall be granted;
provided further that employees who have completed 31 weeks
on afternoon and/or night shift shall be granted the additional
week.

(7) When computing the annual leave due under this clause,
no deduction shall be made from such leave in respect of the
period an employee is on annual leave, observing a public
holiday prescribed by this Agreement, absent through sick-
ness with or without pay except for that portion of an absence
that exceeds one months or absent workers’ compensation
except for that portion of an absence that exceeds three months
in any year.

(8) Before going on annual leave each employee shall be
given at least four weeks’ notice of the date when such leave is
to commence.

(9) The provisions of this clause shall not apply to casual
employees.

(10) By mutual agreement the annual leave prescribed in
this clause may be taken in more than one period, provided
that no portion shall be less than one week in duration.

17.—LONG SERVICE LEAVE
The conditions contained in the document Long Service

Leave Conditions—State Government Wages Employees as
consolidated by the Public Service Board in May 1974 and
amended in September 1979 shall apply to employees cov-
ered by this Agreement with the exception that on and from
the first day of July 1996 long service leave for the second
period of service shall accrue at the rate of 13 weeks’ leave for
ten years of continuous service and long service leave for the
third and subsequent periods of service shall accrue at the rate
of 13 weeks’ leave for seven years of continuous service.

18.—UNIFORMS

(1) All uniforms shall be supplied free of cost to all employ-
ees required to wear them and shall at all times remain the
property of the employer. Uniform replacement shall be sup-
plied as required at the discretion of the employer.

(2) All washable clothing forming part of the uniform sup-
plied by the employer shall be laundered free of cost to the
employee.

19.—PROTECTIVE CLOTHING AND EQUIPMENT

(1) Suitable clothing shall be provided for all employees on
‘dirty work’.

(2) Boots and waterproof aprons shall be available for em-
ployees where such are necessary as protection against wetness.

(3) Where employees are required to work in the rain, they
shall be provided with waterproof coats.

20.—PROVISION OF FIRST AID APPLIANCES

A properly equipped first aid kit shall be provided where
medical or nursing attention is not readily available.

21.—PART-TIME EMPLOYEES

Notwithstanding anything contained in this Agreement,
employees may be regularly employed to work less hours per
week than are prescribed in Clause 6.—Hours of this Agree-
ment, and such employees shall be remunerated at a weekly
rate and be entitled to annual leave and sick leave pro rata to
the rate or amount prescribed for the class of work on which
they are engaged in the proportion which their hours of work
bear to the hours fixed by Clause 6.—Hours of this Agree-
ment for their class of work.

22.—BREAKS IN SHIFTS
No more than three breaks shall be allowed in any one shift,

including meal breaks, provided that the maximum period
worked between breaks in the shift shall be five hours. Em-
ployees will normally be allowed one 10 minute break and
one half hour meal break in each shift, and any breaks in ex-
cess of this will be entirely in the discretion of the employer.

23.—WEEKEND WORK
(1) Except as provided in subclause (3) hereof an employee

shall be paid for ordinary hours worked between midnight on
Friday and midnight on Saturday at the rate of time and one
half and between midnight on Saturday and midnight on Sun-
day at the rate of double time.

(2) The rates prescribed herein shall be in substitution for
and not cumulative on the rates prescribed in Clause 11—Shift
Work of this Agreement.

(3) Where shift work is worked as prescribed by Clause 11.—
Shift Work of this Agreement and this clause, the employee
shall be paid the rate applicable to the majority of the shift.

24.—WAGES
(1) The minimum weekly rate of wage payable to an em-

ployee covered by this Agreement shall include the base rate
plus the Arbitrated Safety Net Adjustment expressed hereun-
der—

(a) Engineering Trades Classifications
Base 1st, 2nd & Minimum
Rate 3rd Arbitrated Rate of

Safety Net Pay

 $   $   $

C5 Advanced Engineering
Tradesperson—Level 11 566.80 24.00 590.80
C6 Advanced Engineering
Tradesperson—Level 1 545.00 24.00 569.00
C7 Engineering Tradesperson
Special Class—Level 11 501.40 24.00 525.00
C8 Engineering Tradesperson
Special Class—Level 1 479.60 24.00 503.60
C9 Engineering Tradesperson
Level 11 457.80 24.00 481.80
C10 Engineering Trades-

person—Level 1
Production Systems Employee 436.00 24.00 460.00
C11 Engineering Employee
Level 1V 402.90 24.00 426.90
C12 Engineering Employee
Level 111 381.10 24.00 405.10
C13 Engineering Employee
Level 11 357.50 24.00 381.50
C14 Engineering Employee
Level 1 340.10 24.00 364.10

Apprentices
The weekly wage rate shall be a percentage as described

below of the tradesperson’s rate
Five Year Term

First Year 40%
Second Year 48%
Third Year 55%
Fourth Year 75%
Fifth Year 88%

Four Year Term
First Year 42%
Second Year 55%
Third Year 75%
Fourth Year 88%

Three and a Half Year Term
First Six Months 42%
Next Year 55%
Next Following Year 75%
Final Year 88%
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Three Year Term
First Year 55%
Second Year 75%
Third Year 88%

For the purpose of this sub-clause, “tradeperson’s rate” means
the rate of pay prescribed for an employee classified as C10
Engineering Tradesperson—Level 1 Production Systems Em-
ployee.

(b) The engineering trades classifications in subclause
(1)(b) of this clause are to have the same meaning as
provided in the Engineering Trades (Government)
Award Nos. 29, 30 and 31 of 1961 and 3 of 1962, an
award of the Western Australian Industrial Relations
Commission.

(2) Third Arbitrated Safety Net Adjustment
The rates of pay in this Agreement include the third $8 per

week arbitrated safety net adjustment payable under the Sep-
tember 1994 decision [Print L5300]. The third $8.00 per week
arbitrated safety net adjustment may be offset to the extent of
any wage increase payable since 1 November 1991 pursuant
to enterprise agreements or consent awards or award varia-
tions to give effect to enterprise agreements, insofar as that
wage increase or part of it has not previously been used to
offset an arbitrated safety net adjustment. Increases made un-
der previous State Wage Case Principles or under the current
Statement of Principles, excepting those resulting from enter-
prise agreement, are not to be used to offset arbitrated safety
net adjustments.

(3) Junior Employees
(a) Junior employees may be engaged in the following

sections—
Sewing section
Dry cleaning section
Inspection/marking section
Personal/special section of despatch
Emptying linen into fixtures in despatch
Vibra steamer section
Press section
Blanket and towel section
Racking smalls on ironers section
Wet shake section
Dry fold section
Canteen section
Weighing out section
Engineering section
Classifying clean uniforms in despatch

Junior employees, other than apprentices, engaged in the
above sections shall be paid the prescribed percentage of the
prescribed wage of an adult employee in their first year of
employment doing the same class of work.

Under 17 years of age 60
Under 18 years of age 70
Under 19 years of age 85
At 19 years of age 100

(b) Any junior employee engaged in any classification,
other than those described in paragraph (a) hereof be
paid adult rates of pay.

(4) Casual Employees
Casual employees shall be paid at the rate of 20 per

cent in addition to the rates herein prescribed.
(5) Leading Hands—

Any employee who is placed in charge for not less than
one day of—

(a) Not less than three and not more than ten other
employees shall be paid at the rate of $16.50
per week extra.

(b) More than ten and not more than 20 other
employees shall be paid at the rate of $25.40
per week extra;

(c) More than 20 other employees shall be paid at
the rate of $32.70 per week extra.

(6) When a classification is graded, the initial gradings and/
or subsequent promotion within the grades shall be at the dis-
cretion of the employer.

(7) The hourly rate shall be calculated by dividing the weekly
rate herein expressed by 38.

25.—DISPUTE SETTLING PROCEDURE
(1) (a) Subject to the provisions of the Industrial Relations

Act l979, any grievance, complaint or dispute, or any matter
raised by the Union or the employer and his/her employees
shall be settled in accordance with the procedures outlined
herein.

(b) The provisions of this clause shall apply to the unions
party to this Agreement.

(c) With the intention of this clause to reduce disputes which
are liable to cause stoppages of work and loss of earnings, it is
agreed that every endeavour will be made to amicably settle
any dispute which may arise.

(2) (a) The Union and its members will not take any indus-
trial action during the course of dispute settlement procedures
provided that where the Union and its members believe the
final response of the employer following exhaustion of all pro-
cedures is unsatisfactory, they reserve their right to take
industrial action.

(b) During the dispute settlement process, employees will
carry out work as directed by the employer to ensure work is
not disrupted during this period. The employer recognises that
this agreement to work as directed is without prejudice to the
position of the employees or their union in resolving the mat-
ters in dispute.

(c) Where a dispute or grievance arises, the following pro-
cedure shall apply.

 (i) The employee and/or shop steward is entitled to and shall
raise the matter with the appropriate Supervisor, Section Of-
ficer and the Human Resources Officer.

The employee and/or shop steward are to obtain permission
from their immediate supervisor to leave the work area.

(ii) If the matter remains unsolved, the employee and/or shop
steward shall discuss the matter with the General Manager of
the Service.

(iii) If the matter is not resolved, the shop steward shall be
provided with facilities to make contact with an official of
their union.

(iv) If the matter is still unresolved, a meeting shall take
place as soon as practicable between the union official, em-
ployee and/or shop steward and local management.

(v) If the matter remains unsolved then a further meeting
shall take place as soon as practicable between a union offi-
cial, employee and/or shop steward and local management and
other employer representatives in an endeavour to resolve the
matter.

(vi) If any of the meetings referred to in the above para-
graphs do not take place as soon as practicable then both parties
are relieved of the obligation of complying with the procedure
set out in that paragraph, provided that every reasonable en-
deavour has been made to ensure that the meeting took place.

(3) Where the employer seeks to discipline an employee, or
terminate the employment of an employee the following steps
shall be observed—

(a) In the event that an employee commits a misdemean-
our, the employees immediate supervisor or any other
officer so authorised, may exercise the employers
right to reprimand the employee so that the employee
understands the nature and implications of his/her
conduct.

(b) The first two reprimands shall take the form of warn-
ings and, if given verbally, shall be confirmed in
writing as soon as practicable after the giving of the
reprimand.

(c) Should it be necessary, for any reason, to reprimand
an employee three times in a period not exceeding
12 months continuous service, the contract of serv-
ice shall, upon the giving of that third reprimand, be
terminable in accordance with the provisions of this
Agreement.
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(d) The above procedure is meant to preserve the rights
of the individual employee, but it shall not, in any
way, limit the right of the employer to summarily
dismiss an employee for misconduct.

(4) The Unions recognise that the employer has a public
responsibility to provide health care services without any avoid-
able interruptions.

This grievance procedure has been developed between the
parties to provide an effective means by which employees may
reasonably expect problems will be dealt with as expeditiously
as possible by management.

Accordingly, the Unions hereby agree that during any pe-
riod of industrial action, sufficient labour will be made available
to carry out essential work for life support within hospitals
serviced by the employer.

(5) The parties acknowledge that this procedure formed part
of the package which justified the payment of the increase
available under the Structural Efficiency Principle.

Accordingly, the parties agree that if either party is of the
view that the other party in breach of this procedure, the mat-
ter will be referred to the Western Australian Industrial
Relations Commission for it to determine—

(a) whether a breach of the procedure has occurred;
(b) subject to (a) above, the appropriateness of the con-

tinued provision of the benefits provided under the
Structural Efficiency Principle or any other action
considered appropriate by the Commission.

(6) This clause shall not—
(a) Preclude either party notifying the relevant indus-

trial tribunal.
(b) Preclude the rights of employees to cease work in

regard to matters involving health and safety in ac-
cordance with the provisions of the Occupational
Safety and Health Act.

26.—CONSULTATION
(1) The parties are committed to working together to ensure

maximum efficiency and productivity and thereby to enhance
the competitiveness of Healthcare Linen and the job security
of the employees.

(2) To enable effective consultation on these matters, meet-
ings will be held at the workplace as required to discuss matters
affecting change, efficiency, performance and productivity is-
sues, training needs and other issues as appropriate and
necessary to ensure these objectives are met.

(3) The timing, duration and structure of the meetings will
be determined by agreement between the employer and the
employees.

27.—REDUNDANCY PAY
Where the employment of an employee is terminated through

redundancy, a redundancy payment of 2 weeks pay for each
year of service, up to a maximum of 40 weeks pay, will be
made in addition to any other entitlements which are owing to
the employee under this Agreement.

28.—PERFORMANCE INCENTIVE SCHEME
(1) The parties are committed to the development of a per-

formance incentive scheme for employees, based on
measurable key performance indicators, which is designed to
improve the efficiency, quality and performance of the busi-
ness as the supplier of choice to the health care industry and
other clients of the business.

(2) The parties agree to work together to develop and trial
the scheme during the life of this Agreement with a view to
implementing the scheme within two years of the date of this
Agreement.

(3) In order to meet this objective, a committee of employee
and employer representatives will be established to examine
appropriate key performance indicators and encourage discus-
sion and input from employees on the development of the
scheme.

(4) Any scheme introduced will be in the form of a bonus or
incentive payment appropriate to the needs of the business
and its employees and will not be used to reduce wage rates
established under this Agreement.

SCHEDULE A—ABSENTEEISM MANAGEMENT
SYSTEM

Action will be taken to address patterns of non-certificated
sick leave and other forms of absenteeism such as—

(1) Regular absenteeism before and after days off duty
or overtime over a period of 4 months (3-4 occur-
rences within this period).

* A pattern of being absent on the shift before
or after days off or overtime over a period of 4
months (3-4 times in the period).

(2) Regular absenteeism of 1 or 2 times every 4 to 6
weeks over a 4 month period.

Use of Annual Leave and Time in Lieu etc. cannot be substi-
tuted whether an employee has (or hasn’t) used their sick leave
entitlement.

DISCIPLINARY ACTION

1. First Counselling

The employee will be asked to attend a meeting with Man-
agement and asked if there is a problem. At this meeting the
offer of counselling will be given, together with a warning
that if the problem continues the employee will face discipli-
nary action. A confirmation letter of this discussion will be
issued.

2. First Warning

The employee will be asked to attend a meeting with Man-
agement and asked to explain their absenteeism. If a warning
is to be given, a letter of warning will be handed to the em-
ployee outlining the exact nature of the reason for the warning.
The letter will contain an extract of clause (25)(3). Manage-
ment may take appropriate disciplinary action at this stage.

3. Second Warning

The employee will be asked to attend a further meeting with
management and asked to explain the continued absenteeism.
If a further warning is to be given, another letter will be handed
to the employee outlining the exact nature of the reason for
the warning. Disciplinary action taken at this stage may in-
volve redeployment to another area, or any other appropriate
action. A confirmation letter outlining the disciplinary action
will be sent to the employee.

4. Third and Final Warning

If the employee continues to be absent as outlined above,
further disciplinary action may be taken and this may lead to
the termination of the employee. The employee will be ad-
vised in writing of the action to be taken.

At each stage, the employee will be given an opportunity to
respond to the concerns raised by Management and to com-
ment on any disciplinary action which is to be taken.

The employee may invite a third party to be present at all
meetings.

SCHEDULE B—SIGNATURE OF PARTIES

This agreement is executed by:

The COMMON SEAL of HEALTHCARE LINEN PTY
LTD (ACN 075 504 746) was affixed hereto in the presence
of: COMMON SEAL

(signed) 14/1/97
Director/Secretary Date
(signed) 14/1/1997
Director/Secretary Date

Signed on behalf of the COMMUNICATIONS, ELECTRI-
CAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING and ALLIED WORKERS UNION of AUS-
TRALIA, ENGINEERING and ELECTRICAL DIVISION,
W.A. BRANCH by: COMMON SEAL

(signed) 19/12/96
Secretary Date
W E C GAME
Name (Please Print)
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Signed on behalf of the AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND KINDRED INDUS-
TRIES UNION of WORKERS WESTERN AUSTRALIA
BRANCH by: COMMON SEAL

(signed) 20/12/96
Secretary Date
JOHN SHARP-COLLETT—State Secretary
Name (Please Print)

HEALTHCARE LINEN PTY LTD TRANSPORT
ENTERPRISE AGREEMENT 1996.

No. AG 46 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Healthcare Linen Pty Ltd

and

Transport Workers’ Union of Australia, Industrial Union of
Workers, Western Australian Branch.

No. AG 46 of 1997.

Healthcare Linen Pty Ltd Transport Enterprise
Agreement 1996.

COMMISSIONER P E SCOTT.

4 June 1997.
Order.

HAVING heard Ms L Crowe (of Counsel) and with her Ms K
Reeder on behalf of the Applicant and Ms R McGinty on behalf
of the Respondent and by consent, the Commission, pursuant
to the powers conferred on it under the Industrial Relations
Act, 1979, hereby orders—

THAT the Healthcare Linen Pty Ltd Transport Enter-
prise Agreement 1996 in the terms of the following
schedule be registered on the 15th day of April, 1997.

(Sgd.) P. E. SCOTT,    
[L.S.] Commissioner.

———

Schedule.

HEALTHCARE LINEN PTY LTD

TRANSPORT ENTERPRISE AGREEMENT

1.—TITLE
This agreement is to be known as the Healthcare Linen Pty

Ltd Transport Enterprise Agreement 1996.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Scope
4. Date of Operation
5. Definitions
6. Hours
7. Rosters
8. Conditions and Allowances
9. Contract of Service

10. Overtime
11. Shift Work
12. Allowances and Special Provisions
13. Higher Duties Allowance
14. Public Holidays
15. Sick Leave
16. Annual Leave
17. Long Service Leave
18. Uniforms
19. Protective Clothing and Equipment
20. Provision of First Aid Appliances
21. Part-Time Employees
22. Spread of Shifts

23. Weekend Work
24. Wages
25. Dispute Settling Procedure
26. Consultation
27. Redundancy Pay
28. Performance Incentive Scheme

Schedule A—Agreed Special Provisions
Schedule B—Absenteeism Management System
Schedule C—Signature of Parties

3.—APPLICATION AND SCOPE
This Agreement shall apply to employees employed by the

employer in the classifications referred to in Clause 24.—
Wages of this Agreement at Healthcare Linen Pty Ltd, and
replaces the following Award of the Western Australian
Industrial Relations Commission insofar as it previously
applied to the business known as the Hospital Laundry Linen
Service—

Hospital Laundry and Linen Service (Government) Award
No. 36 of 1981

The parties estimate that this Agreement will apply to
approximately 10 employees, supported by additional labour
from time to time as required.

4.—DATE AND PERIOD OF OPERATION
This Agreement will come into effect on 15th day of April

1997 and will remain in operation for a period of 2 years
thereafter.

The parties will meet with a view to renegotiating the
Agreement not less than 6 months prior to the expiry of the
Agreement.

5.—DEFINITIONS
(1) Supervisor shall mean an employee appointed as such

by the employer in any section of the laundry.
(2) Casual employee shall mean an employee who is engaged

to work for less than four weeks.
(3) “Gross Combination Mass” means—

(a) in the case of an articulated truck or trailer combina-
tion—

the maximum permissible mass (whether de-
scribed as the gross train mass or otherwise)
for the motor vehicle and the trailer(s) or semi-
trailer(s) attached to it, together with the load
carried on each, as stated in any certificate that
is issued in respect of the motor vehicle by the
relevant Authority or by the corresponding
authority of another State or Territory or that
is required by law to be painted or displayed
on the motor vehicle; and

(b) in any other case—
the maximum permissible mass (whether de-
scribed as the gross vehicle mass or otherwise)
for the motor vehicle and its load (including
any trailer and its load) as stated in a certifi-
cate of registration or other certificate that is
issued in respect of the motor vehicle by the
relevant Authority or by the corresponding
authority of another State or Territory or that
is required by law to be painted or displayed
on the motor vehicle.

(c) this definition is inclusive of that for “Gross Vehicle
Mass”.

(4) Healthcare Linen means the business formerly known as
the Hospital Laundry and Linen Service and which is now
carried out by Healthcare Linen Pty Ltd.

(5) Employer means Healthcare Linen Ply Ltd.
(6) Union means the union party to this Agreement.
(7) Roster means the weekly or fortnightly hours of duty,

including shifts, and not the actual work assignment by the
employer to be worked by the employee.

6.—HOURS
(1) (a) Except where provided elsewhere, the ordinary

working hours shall be an average of 38 hours per week or 76
hours per fortnight.
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(b) By Agreement between the majority of the employees
affected and the employer, the ordinary hours of work may be
worked by any other method providing that the average
ordinary working hours per week do not exceed 38 hours.

(c) (i) The ordinary hours for employees can be worked in
shifts of no more than 8 hours per day, or 6 hours on a Friday,
except that where the majority of the employees affected and
the employer agree as part of measures to achieve increased
flexibility in working arrangements, shifts of more than 8 hours,
or 6 hours on a Friday, but not more than 12 hours may be
worked.

(ii) Except as otherwise provided in this Agreement, ordinary
hours are to be worked consecutively except for an unpaid
meal break which shall not exceed one hour.

(2) Any change in rostering arrangements will be designed
to improve productivity, efficiency and cost effectiveness.
Rostering changes may be made after consultation and by
agreement with the majority of the employees concerned. Not
less than 7 days notice will be given to employees of any
permanent change to the rostering arrangements.

(3) Subject to subclause (1) ordinary hours will be worked
Monday to Friday.

(4) The ordinary hours of work for a day worker will be
worked between 6.00am—6.00pm.

(5) The provisions of this clause apply to a part-time
employee in the same proportion as the hours normally worked
bear to a full-time employee.

7.—ROSTERS
(1) The ordinary hours of duty prescribed in Clause 6.—

Hours of this Agreement shall be set out in a roster which
shall be posted in a convenient place where it can be readily
seen by the employees concerned, setting out the time each
employee starts and finishes each shift and also each break in
the shift.

(2) Any employee required to work afternoon or night shift
shall be rostered on a straight shift of 8 hours, or any other
period agreed in accordance with clause 6(l)(c)(i), which shall
include a meal break to be taken in the employer’s time
provided that during such meal break the employee shall be
on call.

(3) Where it is necessary to meet the operational requirements
of the business, the employer may make a temporary
adjustment to the roster by advising the employees of the
change before they finish work on the previous working day,
or by giving not less than 24 hours notice to the employees
affected by the change, whichever is the shorter notice.

(4) Where a permanent roster change is to be made, the
affected employees must be consulted and the majority agree
and not less than 7 days notice of the change is to be given to
the affected employees.

8.—CONDITIONS AND ALLOWANCES
The provisions of the Miscellaneous Government Conditions

and Allowances Award No. A4 of 1992 shall apply mutatis
mutandis, with the exception of Clause 13, to all employees
covered by this Agreement.

9.—CONTRACT OF SERVICE
(1) Except in the case of a casual employee or contract

employee, employment may be terminated by notice in
accordance with the following table from the Company or the
Employee, or by payment or forfeiture as the case may be of
the equivalent amount in lieu of the period of notice—

Period of continuous service period of notice
Less than 1 year 1 week
1 year and up to the completion of

3 years 2 weeks
3 years and up to the completion of

5 years 3 weeks
5 years and over 4 weeks
Where and employee is 45 years of age or more and has 2
or more years service, an additional week’s notice will
apply.

Provided that where the employee and the employer agree,
an employee may give a lesser period of notice than that
provided in the above table.

(2) One day’s notice shall be sufficient to terminate the
services of a casual employee, except where that employee is
dismissed for misconduct.

(3) The employer may at any time without prior notice
dismiss an employee for serious misconduct and in such cases
wages shall be paid up to the time of dismissal only.

(4) (a) The employer shall be entitled to deduct payment for
any day or portion of a day on which the employee cannot be
usefully employed because of any strike by the Union or unions
affiliated with it or by any other association or union.

(b) When, through any strike by the Union or unions affiliated
with it or by any other association or union the services of an
employee are terminated by the employer in accordance with
the provisions of subclause (1) of this clause on the ground
that he or she cannot be usefully employed for longer than one
working week the employer shall offer to re-employ that
employee when the strike ends and the employee can again be
usefully employed.

(5) (a) Nothing in this clause shall prevent the employer
employing any employee on a contract for a specified period
to meet the needs of the business.

(b) Except in exceptional circumstances, employment of
contract employees will be for periods of not less than 1 month
and not more than 6 months continuously, except where the
contract employee is engaged to replace an employee who is
absent on parental leave, leave without pay or on worker’s
compensation in which case the contract employee may be
engaged for the duration of the absence.

(c) Not more than 20% of the total full time equivalent staff
levels will be employed on contracts for a specified period at
any one time.

(d) Where a permanent employment position becomes
available, contract employees will be given the first opportunity
to apply for the position providing they are suitably qualified
and experienced for the position.

(e) The employment of a contract employee may be
terminated only in accordance with the terms of the contract.

(6) The employer may direct the employee to carry out duties
which are within the limits of the employees skill, competence
and training, including work which is peripheral to, or outside
of, the employee’s main tasks or functions.

10.—OVERTIME

(1) Overtime shall mean all time worked beyond or in excess
of the ordinary rostered hours of duty prescribed in Clause
6.—Hours or Clause 21.—Part Time Employees of this
Agreement on any day the employee is rostered on duty, and
except as hereinafter provided shall be paid for at the rate of
time and one half for the first two hours and double time
thereafter. Such rates shall be calculated on an employee’s
hourly Agreement rate and shall be paid in addition to the
weekend or shift rates as the case may be.

Provided that in the case of overtime worked on a public
holiday, the time worked shall be paid for at the rate of time
and one half in addition to the employee’s ordinary hourly
Agreement rate.

(2) All work performed by rostered employees on any day
on which they are not rostered to work or days worked in excess
of those provided in Clause 6.—Hours or Clause 21.—Part-
Time Employees of this Agreement, shall be paid for at the
rate of double time, except where such day is a public holiday
when double time and one half shall be paid.

(3) Where an employee is required to work overtime, and
such overtime is worked for a period of at least two hours in
excess of the required daily hours of work the employee shall
be provided with a meal free of cost or shall be paid the sum of
$6.10 as meal money.

This subclause shall not apply where the employee has been
advised of the necessity to work overtime on the previous day.

(4) An employee who has completed his/her usual hours of
duty and has left the job and who is recalled to work after the
usual ceasing time, shall be paid a minimum of three hours at
overtime rates and for all reasonable costs incurred in returning
to work.
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(5) Overtime rates prescribed by subclause (1) of this clause
shall not apply until after the ordinary rosters hours have been
worked on that day.

(6) Where it is mutually agreed between the employee and
the employer, time off in lieu of payment for overtime may be
allowed proportionate to the payment to which an employee is
entitled. Such time off is to be taken at a time convenient to
the employer and employee.

11.—SHIFT WORK
A loading of 15% of the ordinary wage shall be paid for

time worked on afternoon or night shift as defined hereunder—
(1) Afternoon Shift—commencing on or after 12 noon

and before 6.00pm.
(2) Night Shift—commencing on or after 6.00pm and

before 4.00am.

12.—ALLOWANCES AND SPECIAL PROVISIONS
(1) Any employee who in the course of the laundry procedure

is required to come into contact with foul linen shall be paid
an allowance as follows—

(a) Sorting of foul linen, 62 cents per hour.
(b) Drivers or other employees who regularly deal with

bags containing fouled linen, 26 cents per hour.
(2) The employer shall, when practicable, appoint an

employee with either first aid knowledge or holding first aid
qualifications from St. John Ambulance, or a similar body, to
carry out first aid in the employer’s premises. Such employee
so appointed shall, in addition to first aid duties, be responsible
under general supervision of the Manager, for maintaining the
contents of the first aid kit.

Employees so appointed shall be paid the following rates in
addition to their prescribed rate of pay—

(a) Unqualified employee, 67 cents per day.
(b) Qualified employee, $1.38 per day

Provided that any employee holding a first aid qualification
of “third year St. John Ambulance medallion” and being
required by the employer to exercise that training will be paid
$1.60 per day or $7.80 per week.

13.—HIGHER DUTIES ALLOWANCE
(1) An employee who performs duties for a period in excess

of one hour in any one day which carry a higher minimum rate
than that which such employee usually performs shall be
entitled to the higher minimum rate while so engaged.

(2) Where such employee is engaged in the higher grade of
work for a minimum of eight hours in any one day, the
employee shall be paid the higher rate for the whole day.

14.—PUBLIC HOLIDAYS
(1) The following days shall be allowed as holidays without

deduction of pay, namely, New Year’s Day, Australia Day, Good
Friday, Easter Monday, Anzac Day, Labour Day, Foundation
Day, Sovereign’s Birthday, Christmas Day and Boxing Day.

(2) (a) (i) Except in the case of part time employees, when
any of the holidays in this clause fall during a period of annual
leave the holiday or holidays shall be observed on the next
succeeding working day or days as the case may be after
completion of that annual leave.

(ii) Where any of the holidays in the clause fall during a part
time employee’s period of annual leave and that day is a day
the part time employee would normally have worked then the
part time employee shall be paid for the time as if he or she
had worked at ordinary rates of pay in lieu of the holiday.

(b) This paragraph shall not apply to part time employees
who work less than five days per week and those days are
fixed days.

(3) Any employee who is required to work on a holiday as
prescribed in this clause in his or her normal hours of work
shall be paid for the time worked at the rate of double time and
one half.

(4) When an employee is absent on leave without pay, sick
leave without pay or worker’s compensation, any holiday on a
day failing during such absence shall not be treated as a paid
holiday. Where an employee is on duty or available on the
whole of the working day immediately preceding a holiday, or
resumes duty or is available on the whole of the working day

immediately following a holiday as prescribed by this clause
the employee shall be entitled to be paid for such holiday.

(5) The additional payments prescribed in subclause (3) of
this clause shall be in substitution for any additional payment
for work done on any afternoon and/or night shift.

(6) This clause shall not apply to casual employees.

15.—SICK LEAVE
(1) (a) An employee shall be entitled to payment for non

attendance on the ground of personal ill health or injury for 1/
6th of a week’s pay for each completed month of service.

(b) Payment hereunder may be adjusted at the end of each
accruing year, or at the time the employee leaves the service
of the employer, in the event of the employee being entitled
by service subsequent to the sickness in that year to a greater
allowance than that made at the time the sickness occurred.

(2) The unused portion of the entitlement prescribed in
paragraph (a) of subclause (1) hereof in any accruing year shall
be allowed to accumulate and may be availed of in the next or
any succeeding year.

(3) In order to acquire entitlement to payment in accordance
with this clause the employee shall as soon as reasonably
practicable advise the employer of his or her inability to attend
for work, the nature of his or her illness or injury and the
estimated duration of the absence. Provided that such advice
other than in extraordinary circumstances shall be given to the
employer within 24 hours of the commencement of the absence.

(4) No employee shall be entitled to the benefit of this clause
unless he or she produces proof to the satisfaction of the
employer of his or her representative of such sickness provided
that

(a) the employer shall not be entitled to a medical certificate
for absence of up to two consecutive working days unless the
absence is on a day immediately prior to or following any
weekend, public holiday or period of paid leave; or

(b) where a pattern of sick leave becomes evident to the
employer, the employer may require a medical certificate for
all future sick leave for that employee and will follow the
process set out in Schedule B of this Agreement for managing
absenteeism.

(5) (a) Subject to the provisions of this subclause, the
provisions of this clause apply to any employee who suffers
personal ill health or injury during the time when he or she is
absent on annual leave and an employee may apply for and the
employer shall grant paid sick leave in place of paid annual
leave.

(b) Application for replacement shall be made within seven
days of resuming work and then only if the employee was
confined to his or her place of residence or in hospital as a
result of his or her personal ill health or injury for a period of
seven consecutive days or more and he or she produces a
certificate from a registered medical practitioner that he or she
was so confined. Provided that the provisions of this paragraph
do not relieve the employee of the obligation to advise the
employer in accordance with subclause (3) of this clause if he
or she is unable to attend for work on the working day next
following his or her annual leave.

(c) Replacement of paid annual leave by paid sick leave shall
not exceed the period of paid sick leave to which the employee
was entitled at the time he or she proceeded on annual leave
and shall not be made with respect to fractions of a day.

(d) Where paid sick leave has been granted by the employer
in accordance with paragraphs(a), (b) and (c) of this subclause,
that portion of the annual leave equivalent to the paid sick
leave is hereby replaced by the paid sick leave and the replaced
annual leave may be taken at another time mutually agreed to
by the employer and the employee or, failing agreement, shall
be added to the employee’s next period of annual leave or, if
termination occurs before then, be paid for in accordance with
the provisions of Clause 16.—Annual Leave of this Agreement.

(e) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken
provided that the annual leave loading prescribed in Clause
16.—Annual Leave of this Agreement shall be deemed to have
been paid with respect to the replaced annual leave.

(6) The provisions of this clause with respect to payment do
not apply to employees who are entitled to payment under the
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Workers’ Compensation and Rehabilitation Act, 1981 nor to
employees whose illness or injury is the result of the employee’s
own misconduct.

(7) The provisions of this clause do not apply to casual
employees.

(8) A rostered employee, proceeding on sick leave, shall be
paid the shift and weekend penalties he or she would have
received had he or she not proceeded on sick leave.

(9) An employee shall be paid the wages he or she would
have received had he or she not proceeded on sick leave and
shall have the accrued entitlement to paid sick leave reduced
by the time the employee is absent from work on account of
paid sick leave.

16.—ANNUAL LEAVE
(1) Except as hereinafter provided, a period of four

consecutive weeks’ leave shall be allowed to each employee
by his or her employer after each period of 12 months’
continuous service with such employer.

(2) Prior to commencing any period of annual leave, each
employee shall be paid for that period of leave as follows—

(a) At the rate of wage the employee would have re-
ceived had he or she not proceeded on leave,
including any shift and weekend penalties, provided
that—

(i) Where an employee, for the greater portion of
the calendar month prior to taking annual
leave, performs duties in a classification which,
for the same year of employment, carries a
higher rate than that which the employee usu-
ally performs, the rate of wage payable to that
higher classification shall be deemed to be the
rate of wage the employee would have received
had he or she not proceeded on leave.

(ii) Where it is not possible to calculate the shift
and weekend penalties the employee would
have received, the employee shall be paid at
the rate of the average of such payments made
each week over the four weeks prior to taking
leave.

(b) In addition to the rates prescribed in paragraph (a) of
this subclause, an employee shall be paid, where his
or her weekly entitlement under paragraph (2)(a) of
this clause is less than 17.5% in addition to his or
her weekly rate of pay prescribed by Clause 24.—
Wages of this Agreement, a loading which will
produce an amount equal to 17.5% in addition to the
rate of wage prescribed in Clause 25.—Wages of this
Agreement.

Provided that the loading prescribed by this subclause shall
not apply to pro rata annual leave on termination.

(3) (a) The annual leave prescribed by this clause shall be
taken within 12 months of the end of the accrual period except
where reasonable circumstances exist and then by mutual
agreement between the employer and employee, such leave
may be deferred.

(b) An employee may, with the approval of the employer, be
allowed to take the annual leave prescribed by this clause before
the completion of 12 months’ continuous service as prescribed
by subclause (1) of this clause.

(4) Subject as hereinafter provided—
(a) If after one month’s continuous service in any quali-

fying 12 monthly period an employee lawfully
terminates his or her service or his or her employ-
ment is terminated by the employer through no fault
of the employee, the employee shall be paid 2.92
hours’ pay in respect of each completed week of con-
tinuous service in that qualifying period.

(b) Employees provided for in subclause (7) of this clause
who are granted an additional week’s leave shall be
paid 3.65 hours’ pay in respect of each completed
week of service in lieu of the 2.92 hours’ pay pre-
scribed in paragraph (a) of this subclause.

(c) If the services of an employee terminate and the
employee has taken a period of leave in accordance
with subclause (3) of this clause and if the period of

leave so taken exceeds that which would become due
pursuant to paragraph (a) and (b) of this subclause,
the employee shall be liable to pay the amount rep-
resenting the difference between the amount received
by him or her for the period of leave taken in accord-
ance with subclause (3) of this clause and the amount
which would have accrued in accordance with para-
graphs (a) and (b) of this subclause. The employer
may deduct this amount from moneys due to the
employee by reason of the other provisions of this
Agreement at the time of termination.

(d) In addition to any payment to which an employee
may be entitled under this subclause, an employee
whose employment terminates after they have com-
pleted a 12 monthly qualifying period and who has
not been allowed the leave prescribed under this
Agreement in respect of that qualifying period shall
be given payment in lieu of that leave unless he or
she has been justifiably dismissed for misconduct
and the misconduct for which he or she has been
dismissed occurred prior to the completion of that
qualifying period.

(5) The total leave entitlement, consisting of four weeks’
annual leave prescribed by this clause, may, by agreement
between the employee and the employer be taken in two
portions.

(6) Shift employees (ie. employees who rotate afternoon and/
or night shift with day shift as defined in Clause 11.—Shift
Work of this Agreement) shall be granted an additional week’s
leave; provided that for employees whose shifts are not subject
to regular rotation one working day’s additional leave (with a
maximum of five working days) for each seven weeks actually
worked on afternoon and/or night shift shall be granted;
provided further that employees who have completed 31 weeks
on afternoon and/or night shift shall be granted the additional
week.

(7) When computing the annual leave due under this clause,
no deduction shall be made from such leave in respect of the
period an employee is on annual leave, observing a public
holiday prescribed by this Agreement, absent through sickness
with or without pay except for that portion of an absence that
exceeds one months or absent workers’ compensation except
for that portion of an absence that exceeds three months in any
year.

(8) Before going on annual leave each employee shall be
given at least four weeks’ notice of the date when such leave is
to commence.

(9) The provisions of this clause shall not apply to casual
employees.

(10) By mutual agreement the annual leave prescribed in
this clause may be taken in more than one period, provided
that no portion shall be less than one week in duration.

17.—LONG SERVICE LEAVE
The conditions contained in the document Long Service

Leave Conditions—State Government Wages Employees as
consolidated by the Public Service Board in May 1974 and
amended in September 1979 shall apply to employees covered
by this Agreement with the exception that on and from the
first day of July 1996 long service leave for the second period
of service shall accrue at the rate of 13 weeks’ leave for ten
years of continuous service and long service leave for the third
and subsequent periods of service shall accrue at the rate of 13
weeks’ leave for seven years of continuous service.

18.—UNIFORMS
(1) All uniforms shall be supplied free of cost to all employees

required to wear them and shall at all times remain the property
of the employer. Uniform replacement shall be supplied as
required at the discretion of the employer.

(2) All washable clothing forming part of the uniform
supplied by the employer shall be laundered free of cost to the
employee.

19.—PROTECTIVE CLOTHING AND EQUIPMENT
(1) Suitable clothing shall be provided for all employees on

‘dirty work’.
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(2) Boots and waterproof aprons shall be available for
employees where such are necessary as protection against
wetness.

(3) Where employees are required to work in the rain, they
shall be provided with waterproof coats.

20.—PROVISION OF FIRST AID APPLIANCES
A properly equipped first aid kit shall be provided where

medical or nursing attention is not readily available.

21.—PART-TIME EMPLOYEES
Notwithstanding anything contained in this Agreement,

employees may be regularly employed to work less hours per
week than are prescribed in Clause 6.—Hours of this
Agreement, and such employees shall be remunerated at a
weekly rate and be entitled to annual leave and sick leave pro
rata to the rate or amount prescribed for the class of work on
which they are engaged in the proportion which their hours of
work bear to the hours fixed by Clause 6.—Hours of this
Agreement for their class of work.

22.—BREAKS IN SHIFTS

No more than three breaks shall be allowed in any one shift,
including meal breaks, provided that the maximum period
worked between breaks in the shift shall be five hours.
Employees will normally be allowed one 10 minute break and
one half hour meal break in each shift, and any breaks in excess
of this will be entirely in the discretion of the employer.

23.—WEEKEND WORK

(1) Except as provided in subclause (3) hereof an employee
shall be paid for ordinary hours worked between midnight on
Friday and midnight on Saturday at the rate of time and one
half and between midnight on Saturday and midnight on
Sunday at the rate of double time.

(2) The rates prescribed herein shall be in substitution for
and not cumulative on the rates prescribed in Clause 11.—
Shift Work of this Agreement.

(3) Where shift work is worked as prescribed by Clause 11.—
Shift Work of this Agreement and this clause, the employee
shall be paid the rate applicable to the majority of the shift.

24.—WAGES
(1) The minimum weekly rate of wage payable to an

employee covered by this Agreement shall include the base
rate plus the Arbitrated Safety Net Adjustment expressed
hereunder—

(a) General Classifications
Base 1st, 2nd Minimum
Rate & 3rd Rate of

Arbitrated Pay
Safety Net

$ $ $
Level Eight
Comprehends the following classes of work—
Driver (up to 13.9 tonnes. Gross
Vehicle Mass or Gross
Combination Mass)

1st year of employment 405.60 24.00 429.60
2nd year of employment 409.00 24.00 433.00
3rd year of employment

and thereafter 412.40 24.00 436.40

(2) Third Arbitrated Safety Net Adjustment

The rates of pay in this Agreement include the third $8 per
week arbitrated safety net adjustment payable under the
September 1994 decision [Print L5300]. The third $8.00 per
week arbitrated safety net adjustment may be offset to the extent
of any wage increase payable since 1 November 1991 pursuant
to enterprise agreements or consent awards or award variations
to give effect to enterprise agreements, insofar as that wage
increase or part of it has not previously been used to offset an
arbitrated safety net adjustment. Increases made under previous
State Wage Case Principles or under the current Statement of
Principles, excepting those resulting from enterprise agreement,
are not to be used to offset arbitrated safety net adjustments.

(4) Casual Employees

Casual employees shall be paid at the rate of 20 per cent in
addition to the rates herein prescribed.

(5) Leading Hands—

Any employee who is placed in charge for not less than
one day of—

(a) Not less than three and not more than ten other
employees shall be paid at the rate of $16.50
per week extra.

(b) More than ten and not more than 20 other
employees shall be paid at the rate of $25.40
per week extra;

(c) More than 20 other employees shall be paid at
the rate of $32.70 per week extra.

(6) When a classification is graded, the initial gradings and/
or subsequent promotion within the grades shall be at the
discretion of the employer.

(7) The hourly rate shall be calculated by dividing the weekly
rate herein expressed by 38.

25.—DISPUTE SETTLING PROCEDURE

(1) (a) Subject to the provisions of the Industrial Relations
Act 1979, any grievance, complaint or dispute, or any matter
raised by the Union or the employer and his/her employees.
shall be settled in accordance with the procedures outlined
herein.

(b) The provisions of this clause shall apply to the unions
party to this Agreement.

(c) With the intention of this clause to reduce disputes which
are liable to cause stoppages of work and loss of earnings, it is
agreed that every endeavour will be made to amicably settle
any dispute which may arise.

(2) (a) The Union and its members will not take any industrial
action during the course of dispute settlement procedures
provided that where the Union and its members believe the
final response of the employer following exhaustion of all
procedures is unsatisfactory, they reserve their right to take
industrial action.

(b) During the dispute settlement process, employees will
carry out work as directed by the employer to ensure work is
not disrupted during this period. The employer recognises that
this agreement to work as directed is without prejudice to the
position of the employees or their union in resolving the matters
in dispute.

(c) Where a dispute or grievance arises, the following
procedure shall apply.

(i) The employee and/or shop steward is entitled to and
shall raise the matter with the appropriate Supervi-
sor, Section Officer and the Human Resources
Officer.

The employee and/or shop steward are to obtain per-
mission from their immediate supervisor to leave the
work area.

(ii) If the matter remains unsolved, the employee and/or
shop steward shall discuss the matter with the Gen-
eral Manager of the Service.

(iii) If the matter is not resolved, the shop steward shall
be provided with facilities to make contact with an
official of their union.

(iv) If the matter is still unresolved, a meeting shall take
place as soon as practicable between the union offi-
cial, employee and/or shop steward and local
management.

(v) If the matter remains unsolved then a further meet-
ing shall take place as soon as practicable between a
union official, employee and/or shop steward and
local management and other employer representa-
tives in an endeavour to resolve the matter.

(vi) If any of the meetings referred to in the above para-
graphs do not take place as soon as practicable then
both parties are relieved of the obligation of com-
plying with the procedure set out in that paragraph,
provided that every reasonable endeavour has been
made to ensure that the meeting took place.
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(3) Where the employer seeks to discipline an employee, or
terminate the employment of an employee the following steps
shall be observed—

(a) In the event that an employee commits a misdemean-
our, the employees immediate supervisor or any other
officer so authorised, may exercise the employers
right to reprimand the employee so that the employee
understands the nature and implications of his/her
conduct.

(b) The first two reprimands shall take the form of warn-
ings and, if given verbally, shall be confirmed in
writing as soon as practicable after the giving of the
reprimand.

(c) Should it be necessary, for any reason, to reprimand
an employee three times in a period not exceeding
12 months continuous service, the contract of serv-
ice shall, upon the giving of that third reprimand, be
terminable in accordance with the provisions of this
Agreement.

(d) The above procedure is meant to preserve the rights
of the individual employee, but it shall not, in any
way, limit the right of the employer to summarily
dismiss an employee for misconduct.

(4) The Union recognises that the employer has a public
responsibility to provide health care services without any
avoidable interruptions.

This grievance procedure has been developed between the
parties to provide an effective means by which employees may
reasonably expect problems will be dealt with as expeditiously
as possible by management.

Accordingly, the Union hereby agrees that during any period
of industrial action, sufficient labour will be made available to
carry out essential work for life support within hospitals
serviced by the employer.

(5) The parties acknowledge that this procedure formed part
of the package which justified the payment of the increase
available under the Structural Efficiency Principle.

Accordingly, the parties agree that if either party is of the
view that the other party in breach of this procedure, the matter
will be referred to the Western Australian Industrial Relations
Commission for it to determine—

(a) whether a breach of the procedure has occurred;
(b) subject to (a) above, the appropriateness of the con-

tinued provision of the benefits provided under the
Structural Efficiency Principle or any other action
considered appropriate by the commission.

(6) This clause shall not—
(a) Preclude either party notifying the relevant indus-

trial tribunal.
(b) Preclude the rights of employees to cease work in

regard to matters involving health and safety in ac-
cordance with the provisions of the Occupational
Safety and Health Act.

26.—CONSULTATION
(1) The parties are committed to working together to ensure

maximum efficiency and productivity and thereby to enhance
the competitiveness of Healthcare Linen and the job security
of the employees.

(2) To enable effective consultation on these matters,
meetings will be held at the workplace as required to discuss
matters affecting change, efficiency, performance and
productivity issues, training needs and other issues as
appropriate and necessary to ensure these objectives are met.

(3) The timing, duration and structure of the meetings will
be determined by agreement between the employer and the
employees.

27.—REDUNDANCY PAY
Where the employment of an employee is terminated through

redundancy, a redundancy payment of 2 weeks pay for each
year of service, up to a maximum of 40 weeks pay, will be
made in addition to any other entitlements which are owing to
the employee under this Agreement.

28.—PERFORMANCE INCENTIVE SCHEME
(1) The parties are committed to the development of a

performance incentive scheme for employees, based on
measurable key performance indicators, which is designed to
improve the efficiency, quality and performance of the business
as the supplier of choice to the health care industry and other
clients of the business.

(2) The parties agree to work together to develop and trial
the scheme during the life of this Agreement with a view to
implementing the scheme within two years of the date of this
Agreement.

(3) In order to meet this objective, a committee of employee
and employer representatives will be established to examine
appropriate key performance indicators and encourage
discussion and input from employees on the development of
the scheme.

(4) Any scheme introduced will be in the form of a bonus or
incentive payment appropriate to the needs of the business
and its employees and will not be used to reduce wage rates
established under this Agreement.

SCHEDULE A—AGREED SPECIAL PROVISIONS
1. An early finish is available to drivers provided all tasks

are completed and all drivers finish at the same time.
2. The early finish will not exceed fifteen minutes prior to

normal rostered finish.
3. Apart from the normal responsibilities of the driver, tasks

will include—
(a) Pre-start checks ie. oil water fuel, tyres
(b) Vehicle presentation interior and exterior in line with

the service provided and to the Australian Standard
for Hygiene

(c) Accurate and timely paperwork as determined by the
supervisor.

4. Drivers will not be deployed in the general laundry unless
agreed between the drivers and management. Drivers may
however, be required to work in the despatch area of the laundry
from time to time.

5. Overtime: all work outside the normal hours will be offered
to permanent drivers in the first instance. Overtime will be
offered in an equitable manner between permanent drivers.

6. The title “driver” is replaced by “Customer Delivery
Representative” in order to indicate the focus on customer needs
and perception of the role.

SCHEDULE B—ABSENTEEISM MANAGEMENT
SYSTEM

Action will be taken to address patterns of non-certificated
sick leave and other forms of absenteeism such as—

(1) Regular absenteeism before and after days off duty
or overtime over a period of 4 months (3-4 occur-
rences within this period).
* A pattern of being absent on the shift before or
after days off or overtime over a period of 4 months
(3-4 times in the period).

(2) Regular absenteeism of 1 or 2 times every 4 to 6
weeks over a 4 month period.

Use of Annual Leave and Time in Lieu etc. cannot be
substituted whether an employee has (or hasn’t) used their sick
leave entitlement.

DISCIPLINARY ACTION
1. First Counselling
The employee will be asked to attend a meeting with

Management and asked if there is a problem. At this meeting
the offer of counselling will be given, together with a warning
that if the problem continues the employee will face disciplinary
action. A confirmation letter of this discussion will be issued.

2. First Warning
The employee will be asked to attend a meeting with

Management and asked to explain their absenteeism. If a
warning is to be given, a letter of warning will be handed to
the employee outlining the exact nature of the reason for the
warning. The letter will contain an extract of clause (25)(3).
Management may take appropriate disciplinary action at this
stage.
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3. Second Warning
The employee will be asked to attend a further meeting with

management and asked to explain the continued absenteeism.
If a further warning is to be given, another letter will be handed
to the employee outlining the exact nature of the reason for
the warning. Disciplinary action taken at this stage may involve
redeployment to another area, or any other appropriate action.
A confirmation letter outlining the disciplinary action will be
sent to the employee.

4. Third and Final Warning
If the employee continues to be absent as outlined above,

further disciplinary action may be taken and this may lead to
the termination of the employee. The employee will be advised
in writing of the action to be taken.

At each stage, the employee will be given an opportunity to
respond to the concerns raised by Management and to comment
on any disciplinary action which is to be taken.

The employee may invite a third party to be present at all
meetings.

SCHEDULE C—SIGNATURE OF PARTIES
This agreement is executed by—

The COMMON SEAL OF HEALTHCARE LINEN PTY
LTD (ACN 075 504 746) was affixed hereto in the pres-
ence of—

 COMMON SEAL
........(signed)........
Director/Secretary
6th January 1997
Date
........(signed)........
Director
6th January 1997
Date

Signed on behalf of the TRANSPORT WORKERS’
UNION of AUSTRALIA, INDUSTRIAL UNION OF
WORKERS, WESTERN AUSTRALIAN BRANCH
by—

 COMMON SEAL
........(signed)........
Secretary
JAMES MCGIVERON
Name (Please print)
20/12/96
Date

INGHAMS ENTERPRISES PTY LTD DISTRIBUTION
ENTERPRISE BARGAINING AGREEMENT 1997

No. AG 112 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Shop, Distributive and Allied Employees’ Association
of Western Australia

and

Inghams Enterprises Pty Ltd.

No. AG 112 of 1997.

COMMISSIONER J.F. GREGOR.

26 May 1997.

Order.

REGISTRATION OF AN INDUSTRIAL AGREEMENT
No. AG 112 OF 1997.

HAVING  heard Ms C Cameron on behalf of the first named
party and Mr K Dawson on behalf of the second named party,
and by consent, the Commission, pursuant to the powers

conferred on it under the Industrial Relations Act, 1979 hereby
orders—

THAT the document titled the Inghams Enterprises Pty
Ltd Distribution Enterprise Bargaining Agreement 1997,
filed in the Commission on 1 May 1997, be and is hereby
registered as an Industrial Agreement.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

1.—TITLE
This Agreement shall be known as the “Inghams Enterprises

Pty Ltd Distribution Enterprise Bargaining Agreement 1997”
(No AG 112 of 1997) and replaces the “Inghams Enterprises
Pty Ltd Distribution Enterprise Bargaining Agreement 1996”
No AG 168 of 1996.

2.—ARRANGEMENT
1. Title
2.  Arrangement
3. Area and Scope
4. Parties Bound
5. Term of Agreement
6. Relationship to Award
7. Wages
8. Classifications
9. No Further Claims

10. Rest Breaks
11. Public Holiday Work
12. Grievance Procedure
13. Signatories

3.—AREA AND SCOPE
The area and scope of this Agreement shall be that prescribed

in the Shop and Warehouse (Wholesale and Retail Establish-
ments) State Award 1977 (No R32 of 1976), as amended from
time to time, (“the Award”), insofar as it applies to employees
of Inghams Enterprises Pty Ltd, employed at its distribution
centre in Osborne Park, Western Australia.

4.—PARTIES BOUND
This Agreement shall apply to and be binding on Inghams

Enterprises Pty Ltd (“the Company”) and The Shop, Distribu-
tive and Allied Employees’ Association of Western Australia
(“the Union”) and shall apply to all employees employed at
the Company’s distribution operations in Osborne Park, who
are members or are eligible to be members of the Union and
who are covered by the Award or any successor thereto.

There are approximately 30 distribution employees whose
conditions of employment will be regulated by the terms of
this Agreement.

5.—TERM OF AGREEMENT
(1) This Agreement shall operate from 24 March 1997 and

shall expire on 23 June 1999.
(2) The parties to this Agreement shall begin negotiations

for a new Agreement at least 3 months prior to the expiration
of this Agreement.

(3) Following its expiry, the Agreement shall continue to
operate until vaned by the parties or replaced by another Agree-
ment.

6.—RELATIONSHIP TO AWARD
(1) This Agreement shall be read and interpreted wholly in

conjunction with the Award, as identified in Clause 3.—Area
and Scope, of this Agreement.

(2) Where there is any inconsistency between this Agree-
ment and the Award, this Agreement shall prevail to the extent
of that inconsistency. Where this Agreement is silent, Award
provisions shall apply.

7.—WAGES
(1) Full Time Employees

(a) The following wage rates are for 38 ordinary hours
per week, and represent an 11% wage increase.
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(b) The wage increase shall come into effect on the first
full pay period on or after the dates listed below.

Classification 24 March 1 Oct. 1 March 1 Sept. 1 April
1997 1997 1998 1998 1999

Level 1 $473.21 $482.68 $492.33 $502.18 $512.22

Level 2 $498.27 $508.24 $518.40 $528.77 $539.35
Level 3 $512.20 $522.44 $532.89 $543.55 $554.42

Level 4 $534.70 $545.40 $556.31 $567.43 $578.78

Level 5 $557.21 $568.35 $579.72 $591.32 $603.14

Level 6 $579.69 $591.29 $603.11 $615.18 $627.48

(2) Part Time Employees
Part time employees shall receive payment for ordinary hours

of work at an hourly rate of one thirty eighth of the appropri-
ate rate prescribed by subclause (1) of this clause.

(3) Casual Employees
A casual employee shall be paid one thirty eighth of the ap-

propriate rate prescribed in subclause (1) of this clause, and in
addition a loading in accordance with the following scale—

(a) Where the casual engagement on any day is for a
full day’s work, a loading of 20%;

(b) Where the casual engagement on any day is for less
than a full day’s work, a loading of 25%.

(4) This Agreement shall not operate to cause any employee
to suffer a reduction in an overaward payment.

8.—CLASSIFICATIONS
Employees are graded in accordance with the following six

level skills based classification structure—
(1) Level 1—New starter/probationer

This level is only applicable to new employees in
the first nine weeks of service.

(2) Level 2—This level applies to employees who have
completed nine weeks’ service.

(3) Level 3—This level applies to employees who have
completed nine weeks’ service and who operate
forklifts.

(4) Level 4—This level applies to employees who have
completed nine weeks’ service and who are nomi-
nated B-class drivers and who are forklift operators.

(5) Level 5—This level applies to leading hands.
(6) Level 6—This level applies to leading hands who

are nominated B-class licence holders.

9.—NO FURTHER CLAIMS
(1) It is agreed that the Union will undertake that no further

claims will be made upon the Company for the term of this
Agreement.

(2) In the event that the award is varied to include any future
“Safety Net Adjustments” awarded by the Western Australian
Industrial Relations Commission then such increases shall be
offset against the increases in this Agreement.

10.—REST BREAKS
(1) The parties agree that in recognition for the wage in-

creases contained in this Agreement the total rest breaks taken
per day by employees shall be reduced by 15 minutes per day.
The time at which the extra 15 minutes shall be worked shall
be as mutually agreed between each individual employee and
his/her manager.

(2) Employees retain the right to a one hour unpaid meal
break, plus either—

(a) two 15 minute paid rest breaks and one paid half
hour rest break during the working day; or

(b) four 15 minute paid rest breaks during the working
day;

as mutually agreed between each individual employee and his
or her manager.

11.—PUBLIC HOLIDAY WORK
Due to the nature of the business, the Company may elect to

operate on public holidays, in particular on Easter Monday
and Boxing Day, depending on what day Boxing Day falls.

The Company may request that employees make themselves
available to work overtime on those days on the following
basis—

(1) Employees will not be required to work on Good
Friday or Christmas Day.

(2) Award penalty rates will apply to work performed
on Public Holidays.

(3) Employees will be given not less than 14 days no-
tice of the Company’s intention to operate on a Public
Holiday.

12.—GRIEVANCE PROCEDURE

(1) Any question, dispute or difficulty arising from this Agree-
ment shall be dealt with in accordance with the following
procedure—

(a) The matter shall first be discussed between the em-
ployee affected and the appropriate supervisor. The
employee may choose to be represented by the un-
ion delegate.

(b) If not settled the matter shall be discussed between
the employee, an accredited representative of the Un-
ion and the appropriate representative of the
Company.

(c) If not settled the matter shall be discussed between
an official of the Union and an appropriate repre-
sentative of the Company.

(2) A reasonable time frame shall apply to each step of the
procedure as prescribed in subclause (1) of this clause.

(3) While the matter in dispute is being discussed in accord-
ance with the procedure, as prescribed in subclause (1) of this
clause, work shall continue and the status quo as applying be-
fore the dispute shall be maintained. No party shall be
prejudiced in relation to the final settlement by the continu-
ance of work in accordance with this clause.

(4) It will be open to either party at any time to seek the
assistance of the Western Australian Industrial Relations Com-
mission in resolving any dispute.

13.—SIGNATORIES
For and on behalf of
the Shop, Distributive and Allied Employees’
Association of Western Australia—
.....................signed..................... 9/4/97
JOSEPH BULLOCK
GENERAL SECRETARY
For and on behalf of
Inghams Enterprises Pty Ltd—
.....................signed..................... 10/4/97
P J MANNING
GENERAL MANAGER
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J H MAC ENGINEERING INDUSTRIAL
AGREEMENT

No. AG 76 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and
Carolyn Mavis and James Howard McKay trading as J H

Mac Engineering.
No. AG 76 of 1997.

J H Mac Engineering Industrial Agreement.

COMMISSIONER P E SCOTT.
4 June 1997.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the J H Mac Engineering Industrial Agreement
in the terms of the following Schedule be registered on
the 28th day of April 1997.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement will be known as the J H Mac Engineering

Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave
16. Pyramid Sub-Contracting
17. All-In Rates
18. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers’ Labourers, Painters & Plasterers Union of Workers
(hereinafter referred to as the “Union”) and Carolyn Mavis
and James Howard McKay trading as J H Mac Engineering
(hereinafter referred to as the “Company”) in the State of
Western Australia.

4.—APPLICATION
This Agreement shall be binding on the Company, the Un-

ion, its officers and members, and any person eligible to be a
member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the Award). There are approxi-
mately 1 employees covered by this Agreement.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1997

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46 Settlement of Disputes of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Unions and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A—Wage Rates.

11.—INDUSTRY STANDARDS
It is a term of this Agreement that the Company will con-

tinue to meet its current level of payment into the Western
Australian Construction Industry Redundancy Fund and will
immediately increase its level of payment into the Construc-
tion + Building Unions Superannuation Scheme to $50 per
week per employee.

12.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

13.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $11.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calendar year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time for taking leave shall be arranged so as to mini-
mise any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.
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An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than—

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

14.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employees’ individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

15.—SICK LEAVE
For sick leave accrued after the date of ratification of this

agreement the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

 (b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

16.—ALL-IN PAYMENTS
1. All-In methods of payments shall be prohibited.
2. “All-In Payments” means any system of payment that is

hourly, weekly, or daily which is either in lieu of payment for
overtime, or in lieu of one or more of the various award condi-
tions such as annual leave, public holiday payments, inclement
weather, etc.

Provided that All-In payments do not include casual engage-
ment on terms prescribed by the appropriate Award or
Agreement.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference
(if any) between the employee’s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during his period of employment.

In addition to making the appropriate taxation deductions
from the employee’s wages, the employer shall also be re-
quired to make the appropriate contributions to the C+BUSS
and Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a site
that is let to circumvent the payments prescribed under the
award or this clause, the matter may, if not resolved by the
head contractor, be negotiated between the parties or referred
to the Western Australian Industrial Relations Commission.

5. Any industrial action that may arise, shall be confined to
the employer in breach of this clause.

17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only subcontracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

   Common Seal
 (signed)                                         J H MAC ENG           
ON BEHALF OF THE UNIONS ON BEHALF OF THE

COMPANY
 (signed)

     JIM McKAY    
(PRINT NAME)

Dated this 11 day of March 1997.

APPENDIX A—WAGE RATES
17 March 1997

Hourly Rate
Labourer Group 1 $15.11
Labourer Group 2 $14.59
Labourer Group 3 $14.20
Plasterer, Fixer $15.70
Painter, Glazier $15.35
Signwriter $15.68

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner.

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
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he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company per-
sonnel, eg: Safety delegate/officer, safety committee
members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.

KILPATRICK GREEN PTY LTD (WA) AGREEMENT
No. AG 105 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kilpatrick Green Pty Ltd

and

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing, and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch.

No. AG 105 of 1997.

Kilpatrick Green Pty Ltd (WA) Agreement.

30 May 1997.

Order.
HAVING heard Ms V. Paul on behalf of the Applicant and Mr
C. Young on behalf of Respondent, and by consent, the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 18th day of April, 1997 entitled Kilpatrick
Green Pty Ltd (WA) Agreement be registered as an in-
dustrial agreement.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

Schedule.

KILPATRICK GREEN PTY LTD (WA)
ENTERPRISE BARGAINING AGREEMENT

1.—TITLE
This Agreement will be known as the Kilpatrick Green Pty

Ltd (WA) Agreement.

2.—ARRANGEMENT
1 Title
2 Arrangement
3 Area and Scope
4 Parties Bound
5 Date and Period of Operation
6 Application of Agreement
7 No Extra Claims
8 Objectives of Agreement
9 Dispute Resolution Procedure

10 Consultative Processes
11 Training
12 Measures to Achieve Gains in Productivity, Effi-

ciency and Flexibility
13 Monitoring of Agreement
14 Wages
15 Date and Signatures

3.—AREA AND SCOPE
Subject to clause 6 below, this Agreement will apply to

Kilpatrick Green Pty Ltd (WA) (Kilpatrick Green ), its em-
ployees who are members or eligible to be members of the
Communications, Electrical, Electronics, Energy, Information,
Postal, Plumbing and Allied Workers’ Union of Australia,
Engineering and Electrical Division, WA Branch (Union),
employed in the classifications set out in Clause 14—Wages,
and the Union and will operate within the State of Western
Australia.

It is estimated that the number of employees who will be
bound by this agreement upon registration is 51.

4.—PARTIES BOUND
This Agreement will be binding upon Kilpatrick Green and

the Union.

5.—DATE AND PERIOD OF OPERATION
This Agreement will operate from 1 January 1996 and will

remain in force until 31 December 1997 or its earlier cessa-
tion in accordance with clause 6.

6.—APPLICATION OF AGREEMENT
(1) This Agreement reflects the particular situations apply-

ing to WA and the application of the principles of the Kilpatrick
Green National Framework Agreement.

(2) Specific Sites and Projects
On particular projects or sites, the company may be required

by a customer or a principal contractor to comply with spe-
cific contractual or project/site conditions. In such
circumstances, where any conditions are inconsistent with the
terms of this Agreement, the parties to this Agreement will
review the components of such project agreements to ensure
that there is no “double dipping” or disadvantage and agree on
what terms will apply for that project as follows—

(a) Where the parties to this Agreement are also parties
to a written agreement which applies to a specific
project the parties agree to discuss whether the pro-
visions of this Agreement will apply to that project
in lieu of the specific project agreement.

(b) If it is agreed that the specific project agreement ap-
plies then the conditions of this Agreement will not
apply.

(c) Where a specific project or site agreement is appli-
cable to work undertaken by Kilpatrick Green and
the Union are a party to that specific project or site
agreement, the specific project or site agreement will
take precedence over this Agreement.

(d) Where a specific project or site agreement is appli-
cable to work Kilpatrick Green are contracted to carry
out, and Kilpatrick Green and the Union are not a
party to that specific project or site agreement, it is
agreed that the parties will discuss the application of
this Agreement to that work.

(e) Where the parties are unable to agree upon the ap-
plicability or otherwise of this Agreement to the work,
both parties acknowledge the other party’s legal rights
to protect their respective interests.

(f) Both parties have the option of suspending this Agree-
ment effective immediately, provided that the
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suspension will only extend to the application of this
Agreement to the work on the specific project or site.

(g) Kilpatrick Green specific project/site agreements will
only be developed where particularly remote or dif-
ficult site locations require particular solutions of
work in such locations.

(3) If it is agreed that meaningful productivity increases can
be achieved, but this Agreement cannot be implemented in
full, then wage increases available from this Agreement may
be introduced on a “pro rata” basis. The increases available
from this Agreement will be a maximum of those contained in
Clause 14—Wages.

(4) The parties agree that if, following a review of this Agree-
ment by the parties and the Consultative Committee, agreement
is reached that this Agreement places and continues to place
Kilpatrick Green and its employees at a competitive disad-
vantage, and productivity and flexibility have not improved
then Kilpatrick Green have the option of reverting to work
under the Electrical Contracting Industry Award R22 of 1978
(Award ).

(5) No part of this Agreement is to be used by the Union,
Kilpatrick Green Pty Ltd (WA) or its employees as evidence
or example before any industrial tribunal or proceedings not
directly concerned with work covered under this Agreement.

(6) No part of this Agreement is to be otherwise used by the
Union, Kilpatrick Green, or its employees as evidence or ex-
ample before any industrial tribunal or any other contractor.

(7) Pursuant to this Agreement and its measures to achieve
gains in productivity, efficiency and flexibility, Kilpatrick
Green will provide the rates of pay prescribed in Clause 14—
Wages, which will be paid in lieu of the minimum weekly rate
provided for in the Award.

(8) This Agreement will operate in conjunction with the
Award. Where any inconsistency exists between this Agree-
ment and the Award, this Agreement will take precedence to
the extent of the inconsistency.

(9) The parties agree that registration of this agreement in
the Western Australian Industrial Relations Commission will
not prejudice either the Union or Kilpatrick Green’s right to
claim, pursue and achieve an award or enterprise bargaining
agreement in the Australian Industrial Relations Commission.

7.—NO EXTRA CLAIMS
(1) The employees and the Union will not pursue any extra

claims in relation to the Award, with the exception of future
State Wage Decisions, for the life of this Agreement.

(2) Consistent with the Arbitrated Safety Net Adjustment
Principle any future safety net adjustment will be absorbable
to the extent of any equivalent amount in rates of pay paid
pursuant to this Agreement. Future safety net adjustments will
not increase the wage rates contained at Clause 14—Wages.

8.—OBJECTIVES OF AGREEMENT
(1) To foster a commitment to exceeding customer expecta-

tions in the provision of services.
(2) To develop and encourage a co-operative workplace

through a high degree of participation, teamwork, informa-
tion sharing and a shared commitment to the goals and policies
of Kilpatrick Green and to the achievement of real and sus-
tainable improvements in productivity.

(3) To develop and support Kilpatrick Green having a flex-
ible workforce and management structure committed to the
continued improvement and success of the company. Workforce
flexibility will take account of the scope of the employee’s
classification.

(4) To develop a joint commitment by management and the
workforce to the provision of a safer and harmonious working
environment, and an improvement in the job satisfaction, train-
ing and career opportunities for employees.

(5) To implement a training skills enhancement program
consistent with the provisions of the relevant parent award
and any attachments to this Agreement, for all employees. The
objective of this training is to enable employees to increase
and broaden their level of individual expertise so as to im-
prove the performance of the company in delivering its services.
Where training is defined by the provisions of the relevant
parent award, it will be nationally accredited where possible.

(6) To encourage and develop a level of skill, innovation
and excellence which meets the requirements of Kilpatrick
Green and the employees.

(7) To provide for the use of the full range of skills and work
practices held by the workforce consistent with the employ-
ee’s classification.

(8) To foster a commitment to the Kilpatrick Green Man-
agement System.

(9) To constantly develop and implement ways of providing
better value to our customers by the elimination of waste and
re-work.

(10) To establish performance indicators so as to measure
our performance and to identify ways of achieving real and
lasting improvements in productivity, efficiency and flexibil-
ity.

9.—DISPUTE RESOLUTION PROCEDURES
(1) The Union undertakes to comply with the procedures

contained in Clause 27—Grievance Procedure and Special
Allowance of the Award without exception when any ques-
tion, dispute or difficulty arises between the Union and
Kilpatrick Green in relation to the Award or this Agreement.

10.—CONSULTATIVE MECHANISMS
(1) Effective participation and acceptance of accountability

levels in the construction process, and achievement of the com-
mon goal and objectives of this Agreement, are enhanced by
genuine consultation between Kilpatrick Green and its em-
ployees.

(2) A Consultative Committee (the Committee) may be es-
tablished within Kilpatrick Green. The composition and size
of Committee will be determined by the parties.

(3) The Committee will initially be chaired by Kilpatrick
Green’s State Manager or nominee. A representative of the
Union may attend meetings. A representative of the Electrical
Contractors’ Association of WA (ECA) and/or CCI may at-
tend the meetings.

(4) The role of the Committee is to act as a forum for con-
sultation, guidance and advice between Kilpatrick Green and
its employees on matters such as monitoring and reviewing—

(a) implementation of this Agreement and its objectives;
(b) determination of benchmarks, best practice and con-

tinuous productivity improvement;
(c) the skills formation programme and ancillary train-

ing;
(d) the productivity improvement programme;
(e) communication between Kilpatrick Green and its

employees;
(f) fostering a consultative and co-operative environment

and setting and accepting appropriate levels of ac-
countability and responsibility.

(5) The Consultative Committee is a consultative and advi-
sory group and it is recognised by all parties that final and
overall accountability for company performance rests with
Kilpatrick Green.

(6) The Committee will meet as required.
(7) At the expiration of this agreement the Committee will

disband.

11.—TRAINING
(1) Kilpatrick Green acknowledge the changing pace of tech-

nology in the electrical contracting industry and the need for
employees to understand those changes and have the neces-
sary skill requirements to keep Kilpatrick Green at the forefront
of the industry.

(2) The parties to this Agreement recognise that in order to
increase the efficiency, productivity and competitiveness of
Kilpatrick Green, a commitment to training and skill develop-
ment is required. Accordingly, the parties commit themselves
to—

(a) developing a more highly skilled and flexible
workforce; and

(b) providing employees with career opportunities
through appropriate training to acquire the additional
skills as required by Kilpatrick Green.
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(3) It is agreed that a training programme be developed con-
sistent with—

(a) the current and future skill needs of Kilpatrick Green;
(b) employee training requirements
(c) the size, structure and nature of Kilpatrick Green;
(d) the need to develop vocational skills relevant to

Kilpatrick Green and the industry training, compe-
tency standards and assessment;

(e) experience and competency based assessment and
documentation;

(f) the size, structure and nature of particular area op-
erations;

(g) the development of all operational employees by
broadening their knowledge and exposure to com-
pany and industry systems.

12.—MEASURES TO ACHIEVE GAINS IN
PRODUCTIVITY, EFFICIENCY AND FLEXIBILITY
(1) Award Matters
It is agreed between the parties that all work performed for

Kilpatrick Green will be performed in accordance with this
Agreement and with the Award as varied by this Agreement
and, if applicable, in conjunction with other industry agree-
ments.

(2) Flexibility of Hours, Breaks and RDO’s
(a) It is agreed that employees will be flexible in the

following areas—
(i) where it is agreed between Kilpatrick Green

and the majority of affected employees
Kilpatrick Green may reschedule ordinary
working hours;

(ii) the spread of hours may be altered by agree-
ment between Kilpatrick Green and the
majority of employees in the plant or section(s)
concerned;

(iii) agreement to reschedule ordinary working
hours and to alter the spread of hours will not
unreasonably be withheld;

(iv) flexibility of rest periods and meal intervals
which may be staggered or otherwise arranged
at a time and in a manner to suit the conven-
ience of Kilpatrick Green in conjunction with
the provisions in paragraph (1)(e) and (f) of
Clause 11—Hours, of the Award;

(v) flexibility of rostering employees’ days off.
(b) It is agreed that the method of implementation of the

38 hour week throughout Kilpatrick Green’s opera-
tions will be the system currently being implemented
by the majority of Kilpatrick Green’s operations,
which is one fixed day on which all employees will
be off duty per four week work cycle unless mutu-
ally agreed otherwise.

(c) It is agreed that when Kilpatrick Green wish to re-
schedule an RDO, Kilpatrick Green will endeavour
to provide reasonable notice to the employee(s).
RDO’s may be substituted by agreement in accord-
ance with the Award, which agreement will not
unreasonably be withheld.

(3) Maintenance of Workplace
All employees are committed to ensure their workplace is

maintained in a clean and safe condition. This will apply to
smoko and ablution facilities as well as the workplace and
environment.

The requirements of Kilpatrick Green’s Project Specific
Safety and Environmental Plans will be adhered to by the
workforce.

(4) Overtime
(a) Overtime will be worked in accordance with Clause

12—Overtime of the Award. In particular the em-
ployees agree to strictly adhere to sub-paragraphs
(2)(f)(i) and (ii) of Clause 12—Overtime—

“(2)(f)(i) An employer may require any employee
to work reasonable overtime at over-
time rates and such employee will work

overtime in accordance with such re-
quirement.

(2)(f)(ii) The union party to this award, or em-
ployee or employees covered by this
award, will not in any way, whether
directly or indirectly, be a party to or
concerned in any ban, limitation or re-
striction upon the working of overtime
in accordance with the requirements of
this subclause.”

(b) Overtime may be worked on an RDO weekend as
required by Kilpatrick Green. Kilpatrick Green will
endeavour to give employees who are required to
work on an RDO weekend such prior notice as is
reasonable in all the circumstances.

(c) Kilpatrick Green may introduce a roster system to
endeavour to allocate overtime hours in a fair and
equitable manner at Kilpatrick Green’s discretion,
provided that this will not disadvantage Kilpatrick
Green in any way.

(d) Kilpatrick Green, in conjunction with the roster sys-
tem, will select the employees required to work
overtime according to the needs of Kilpatrick Green
and the particular project.

(e) When overtime has been scheduled and an employee
has committed himself or herself to work overtime,
such commitment must be honoured. Where an em-
ployee has a valid reason to be absent, in accordance
with Award provisions, the employee is obligated to
advise Kilpatrick Green, as soon as possible prior to
overtime commencement of that fact and the rea-
sons therefore, so that alternative arrangements may
be made.

(5) Place of Start and Finish Work
It is agreed that all employees will be dressed and ready to

start work at their normal start time at the designated workplace
and work will finish at their normal finish time and place. On
construction work the workplace will be deemed to be the
nearest Kilpatrick Green compound or smoko shed.

(6) Care of Kilpatrick Green Property
(a) It is agreed that employees will treat all property,

plant and equipment owned or hired by Kilpatrick
Green with due care and respect to ensure replace-
ment is kept to a minimum. All property, plant and
equipment will be returned to the designated storage
area each day.

(b) A tradesperson or apprentice will replace or pay for
any tools supplied by Kilpatrick Green if lost through
his/her negligence.

(c) It is agreed that all employees are committed to re-
ducing the cost of maintenance and minimising theft
and time spent looking for equipment not returned
to its designated storage area.

(7) Care of Consumables
It is agreed that all employees are committed to ensure maxi-

mum usage of Kilpatrick Green’s materials and consumables
is achieved and will exercise due care and precaution to pre-
vent wastage. All employees are committed to identifying
further ways in which wastage can be reduced.

(8) Unauthorised Absences
(a) Kilpatrick Green will—

(i) arrange an employee’s ordinary hours of work
which will average 38 hours per week; and

(ii) select the method of implementation of the 38
hour week.

(b) An employee will present himself or herself for duty
and remain on duty during the ordinary hours of work.

(c) Kilpatrick Green will be under no obligation to pay
for any hours not worked during those ordinary hours
unless it is an authorised absence in accordance
with—

(i) Award provisions; or
(ii) a written instruction from Kilpatrick Green that

the employee may leave site without loss of
pay; or
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(iii) a formal agreement to which Kilpatrick Green
is a named party and signatory.

(9) Safety Disputes
(a) Where a Kilpatrick Green employee is affected by a

safety dispute an employee will comply with
Kilpatrick Green’s instructions to either—

(i) continue work when the area in which the
employee is working is not affected by the
condition giving rise to the dispute; or

(ii) accept a transfer to work in an area of the site
not affected by the condition giving rise to the
dispute; or

(iii) accept a transfer from one site to another site;
or

(iv) leave the site without loss of pay.
(b) An employee who does not comply with Kilpatrick

Green’s instructions will forfeit wages for time not
worked.

(10) Inclement Weather (Wet or Hot)
(a) Where a Kilpatrick Green employee is affected by

inclement weather an employee agrees to comply
with Kilpatrick Green’s instructions to either—

(i) continue work when the area in which the
employee is working is not affected by inclem-
ent weather; or

(ii) accept a transfer to work in an area of the site
not affected by the inclement weather; or

(iii) accept a transfer from one site to another site
not affected by inclement weather; or

(iv) leave the site without loss of pay.
(b) Where Kilpatrick Green requires an employee to

traverse open ground Kilpatrick Green will provide
the employee with protective clothing. Such cloth-
ing will remain the property of Kilpatrick Green and
will be returned to Kilpatrick Green. Employees will
take reasonable care of the clothing and pay the cost
of its replacement if lost or damaged due to an em-
ployee’s negligence.

(c) An employee will not be affected by inclement
weather unless by virtue of the weather conditions it
is not reasonable and it is not safe for work to con-
tinue.

(d) An employee who does not comply with Kilpatrick
Green’s instructions agrees to forfeit wages for time
not worked.

(11) All Other Disputes
(a) Where a Kilpatrick Green employee is affected by

any other dispute an employee agrees to comply with
Kilpatrick Green’s instructions to either—

(i) continue work when the area in which the
employee is working is not affected by the con-
dition, situation or grievance giving rise to the
dispute; or

(ii) accept a transfer to work in an area of the site
not affected by the condition, situation or griev-
ance giving rise to the dispute; or

(iii) accept a transfer from one site to another site;
or

(iv) leave the site without loss of pay.
(b) An employee who does not comply with Kilpatrick

Green’s instructions agrees to forfeit wages for time
not worked.

(12) Occupational Safety and Health
(a) Kilpatrick Green is committed to providing a safe

and healthy working environment for its employees.
The emphasis of this commitment is on identifica-
tion of potential unsafe practices and the prevention
of accidents and injury.

(b) In order to maintain this commitment, the company
will provide the resources, skills and training neces-
sary to assist managers and employees to provide
and maintain a high standard of occupational safety
and health within the company.

(c) All operations will be carried out in compliance with
statutory requirements, established standards and the
company’s principles and rules. Work will be planned
so as to avoid foreseeable hazardous situations and
conditions.

(d) Managers and supervisors have the responsibility at
all times to maintain a safe working environment, to
ensure that safe working procedures are in place and
observed and to assist in the rehabilitation of injured
employees.

(e) Employees have the responsibility at all times to
observe safe working procedures, to notify manage-
ment of any potential hazards and to work in such a
way that controls the risk of injury to themselves
and other employees with whom they work. Such
behaviour will be encouraged and employees will
not be prejudiced by compliance. The company will
ensure that a positive attitude to this process is de-
veloped in supervisors and management as well as
in employees so that continuous improvement is
achieved in occupational safety and health perform-
ance. Toolbox meetings and Safety committees will
be used as part of the mechanisms for this continu-
ous improvement.

(f) In the event of an employee sustaining an injury at
work, Kilpatrick Green supports the development of
appropriate systems to sensitively manage injuries
through rehabilitation programs that facilitate the ear-
liest possible return to work.

(g) All parties to this Agreement are committed to the
provision and maintenance of a safe and healthy
working environment. The parties shall ensure that
there will be strict compliance to all Acts and Regu-
lations to ensure there is protection to all.

(h) The parties recognise that safety education and safety
programs are fundamental to the achievement of a
safe and healthy working environment.

(i) Any dispute arising out of occupational safety and
health issues will be dealt with in accordance with
State legislation or Regulations and will involve va-
cating only those areas where safety is at risk.

(13) Movement of Material
It is agreed that employees will, where reasonably safe to do

so, and in compliance with WorkSafe Western Australia’s re-
quirements, load and unload materials, plant and equipment
from delivery vehicles and move such materials, plant and
equipment as required without impediment.

(14) New Technology
(a) It is agreed that employees will fully utilise all new

technological advances implemented by Kilpatrick
Green including, but not limited to, technological
advances in relation to materials, methods, plant and
equipment.

(b) Kilpatrick Green agree that they will provide such
employees as required by Kilpatrick Green with the
necessary training to enable them to comply with an
instruction to fully utilise new technological ad-
vances.

(15) Work on Ladders
It is agreed that employees will work on ladders where they

are required to do so and such work complies with the Occu-
pational Safety and Health Act and Regulations.

(16) Footwear
It is agreed that employees who have been issued with safety

footwear will have such safety footwear replaced on a fair
wear and tear basis. There will be no automatic reissue of foot-
wear where an employee is placed on a new site.

(17) Company Vehicles
Where an employee is provided the use of a company vehi-

cle to conduct company business that employee will ensure
that—

(a) he/she has a valid WA drivers’ licence;
(b) the vehicle is driven in a safe manner and in compli-

ance with the law or any client imposed regulations;
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(c) the vehicle is kept clean and free of rubbish;

(d) the vehicle’s oil and fuel requirements are regularly
checked to maintain the vehicle in a ready-for-use
condition; and

(e) any defects that come to the employee’s attention
are reported to Kilpatrick Green immediately.

(18) Co-operation Between Employees and Supervisors

(a) It is agreed that employees will assist in the manage-
ment of efficiency and production of sites by advising
the supervisory staff at the earliest available oppor-
tunity if—

(i) it is anticipated that a material shortfall may
occur, and if a shortfall does occur;

(ii) faulty hand tools are on site;

(iii) production is likely to be delayed or is delayed
by other trades;

(iv) work is not being installed in accordance with
the specifications or with SAA Wiring Rules;

(v) production is likely to be delayed or is delayed
by other trades.

(b) Employees will take an active role to ensure that
sufficient quantities and correct types of materials
are available at the job site to maximise time at the
workface.

(19) Client Satisfaction

(a) The employees will take an active role in ensuring
client satisfaction and acknowledge that client rela-
tionships are important to the growth of Kilpatrick
Green and its ability to offer continuing employment
to its employees. All employees agree to treat cus-
tomers with courtesy and respect and to consider the
customers’ interests in their actions.

(b) Kilpatrick Green and its employees recognise that a
commitment to complete the project work on time
and on budget is essential to the ongoing viability of
the company and the prospects of long term employ-
ment of employees.

(20) Quality Management and Assurance

(a) The company has made a major investment of re-
sources in obtaining certification to ISO 9001.

(b) It is agreed that employees will co-operate fully with
the development and implementation of Kilpatrick
Green’s quality management systems and procedures,
and will continually strive to improve the quality of
the products and services supplied by Kilpatrick
Green. Employees are committed to reduce rework
and complete tasks the first time, and eliminate the
need to return to finish incomplete work.

(c) The parties endorse the underlying principles of the
company’s Quality Management System which seeks
to ensure that its services are provided in a manner
which best conforms to the requirements of the con-
tract with its customer. This requires the company to
establish and maintain, implement, to train and to
continuously improve its procedures and processes
and the employees to follow the procedures, docu-
ment their compliance and participate in the
improvement process.

(21) Use of Expertise and Duties

(a) It is agreed that employees who have undertaken the
appropriate training or obtained the appropriate li-
cence to operate plant and equipment, such as cherry
pickers, boom lifts and hiab trucks, will exercise these
skills or use such licenses when required to by
Kilpatrick Green.

(b) Employees’ duties will include any work for which
the employee has requisite qualifications required in
connection with the electrical contracting industry
for which the employee has requisite qualifications.

(c) The parties agree to use their best endeavours to avoid
demarcation disputes.

(22) Rest Period
(a) A rest period of 10 minutes will be allowed in ac-

cordance with the following—
(i) Subject to the provisions of this paragraph, a

rest period of 10 minutes from the time of ceas-
ing to the time of resumption of work will be
allowed each morning.

(ii) The rest period will be counted as time off duty
without deduction of pay and will be arranged
at a time and in a manner to suit the conven-
ience of Kilpatrick Green.

(iii) Refreshments may be taken by an employee
during the rest period but the period of 10 min-
utes will not be exceeded under any
circumstances.

(iv) If Kilpatrick Green satisfies the Commission
that any employee has breached any condition
expressed or implied in this paragraph may be
exempted from liability to allow the rest pe-
riod.

(23) Daily Labour Reports
It is agreed that employees will take an active role in the

production, reporting and planning of production activities by
correctly identifying and reporting to the immediate supervi-
sor the following issues—

(a) plant-related delay;
(b) materials-related delay;
(c) re-work;
(d) industrial disputes;
(e) lost-time injuries;
(f) delayed access to workplace or workface.

(24) Commissioning Allowance
A tradesperson will not receive a commissioning allowance

for miscellaneous pre-commissioning. A tradesperson will not
receive a commissioning allowance unless that tradesperson
is appointed by Kilpatrick Green to the position of a commis-
sioning tradesperson for a defined period.

(25) Working Hours—Selected Projects
The implementation of alternatives to the number of days

per working week on selected projects will be open for dis-
cussion. It is agreed that Kilpatrick Green and the affected
employees are committed to negotiating a method of imple-
mentation. Any agreement is subject to client approval.

(26) Minimum Tools Requirement
All tradespersons will maintain a suitably equipped tool box

to carry out their duties. A minimum level of tools required
would be as set out in the Award.

13.—MONITORING OF AGREEMENT
The parties to this Agreement will continually monitor the

development of the Agreement and will review the effect of
this Agreement three months prior to its expiration.

If it is felt by the employees that the interpretation of this
Agreement places them at a disadvantage then the parties will
reconvene to resolve the issue.

14.—WAGES
(1) The following weekly wage rates will apply from the

first pay period to commence on or after 1 January 1996, sub-
ject to registration of this Agreement in the Western Australian
Industrial Relations Commission and the successful implemen-
tation of the principles contained within this document. Note
that apprentice rates are affected by this Agreement.

Beginning of Beginning of Beginning of Beginning of
1st full pay 1st full pay 1st full pay 1st full pay
period to period to period to period to

commence on commence on commence on commence on
or after or after or after of after

..1../..1../96 ..1../.7../96 ..1../..1../97 ..1./..7./97
Electrical Installer $542.43 $562.77 $583.87 $605.77
Electrical Fitter $542.43 $562.77 $583.87 $605.77
Electronics Tradesperson $636.71 $660.59 $685.36 $711.06
Electrician Special Class $570.06 $591.44 $613.62 $636.63
Instrument Fitter/
Electrician Grade 2 $578.84 $600.55 $623.07 $646.43

Instrument Fitter/
Electrical Grade 1 $562.51 $583.60 $605.49 $628.20

Linesperson Grade 1 $542.43 $562.77 $583.87 $605.77
Cable Jointer $542.43 $562.77 $583.87 $605.77
Linesperson Grade 2 $521.88 $541.45 $561.76 $582.82
Electrical Assistant $459.59 $476.83 $494.71 $513.26
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Beginning of Beginning of Beginning of Beginning of
1st full pay 1st full pay 1st full pay 1st full pay
period to period to period to period to

commence on commence on commence on commence on
or after or after or after of after

..1../..1../96 ..1../.7../96 ..1../..1../97 ..1./..7./97
Apprentices
1st Year $211.55 $219.48 $227.71 $236.25
2nd Year $276.64 $287.01 $297.78 $308.94
3rd Year $363.43 $377.06 $391.19 $405.87
4th Year $428.52 $444.59 $461.26 $478.56

(2) Apprentices will be paid wages at the appropriate per-
centage shown in the Award, ie. 39%, 51%, 67%, 79%, of the
Electrical Installer’s rate referred to in subclause 14(1) above.

(3) The above weekly wage rates are paid in lieu of the rate
of wages and safety net adjustment payment pursuant to
subclause 2 of the First Schedule—Wages, of the Award, and
are exclusive of allowances and other special payments pay-
able pursuant to the Award.

15.—DATE AND SIGNATURES
FOR AND ON BEHALF OF KILPATRICK GREEN PTY

LTD (WA)
(indecipherable) (indecipherable)

........................................ ...........................................
SIGNED WITNESSED

W.A. Operations Manager
........................................

TITLE

26/5/97
........................................

DATE

THE COMMON SEAL OF THE COMMUNICATIONS,
ELECTRICAL, ELECTRONICS, ENERGY, INFORMA-
TION, POSTAL, PLUMBING AND ALLIED WORKERS’
UNION OF AUSTRALIA, ENGINEERING AND ELECTRI-
CAL DIVISION, WA BRANCH was hereto affixed in the
presence of—

Les McLaughlan  P. Carter
........................................ ..........................................

SIGNED   WITNESSED

ORGANISER
......................................... Affix Seal

TITLE

11.4.97 Common Seal
..........................................

DATE

MAIN ROADS/CIVIL SERVICE ASSOCIATION OF
WESTERN AUSTRALIA COMMON WORKING

CONDITIONS AGREEMENT 1996
No. PSA AG 2 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Main Roads Western Australia

and

The Civil Service Association of Western Australia
Incorporated.

No. PSA AG2 of 1997.

COMMISSIONER J.F. GREGOR.

 17 April 1997.

Order.

REGISTRATION OF AN INDUSTRIAL AGREEMENT
No. PSA AG2 OF 1997

HAVING heard Ms M. Bastian on behalf of the first named
party and Mr K. Ross on behalf of the second named party,

and by consent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT the document titled the Main Roads/Civil Serv-
ice Association of Western Australia Common Working
Conditions Agreement 1996, filed in the Commission on
14 March 1997, be and is hereby registered as an Indus-
trial Agreement.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

APPLICATION AND OPERATION OF AGREEMENT

1.—TITLE
This agreement shall be known as the “Main Roads/ Civil

Service Association of Western Australia Common Working
Conditions Agreement 1996.”

2.—ARRANGEMENT
APPLICATION AND OPERATION OF AGREEMENT

1 Title
2 Arrangement
3 Parties covered
 4 Period of operation
 5  Scope
6 Definitions

EMPLOYER AND EMPLOYEES’ DUTIES,
EMPLOYMENT RELATIONSHIP AND RELATED

ARRANGEMENTS
 7 Contract of employment
8 Part time employment
9 Fixed term employment

10 Casual employment
11 Cadets
12 Working from home
13 Certificate of service
14 Changes to work

SALARIES AND RELATED MATTERS
15 Remuneration and classification structure

HOURS OF WORK, BREAKS, WEEK END WORK
16 Hours of work
17 Overtime meal breaks and allowances

REMOTE LOCATION, MEALS AND
ACCOMMODATION, TRAVEL, WORKING AWAY

FROM USUAL PLACE OF WORK AND RELOCATIONS
18 Special conditions for remote locations
19 Meals and accommodation
20 Travel
21 Relocations

EQUIPMENT AND WORK CLOTHING
22 Work and safety equipment
23 Diving
24 Flying
25 Adjustment of allowances

LEAVE OF ABSENCE AND PUBLIC HOLIDAYS
26 Leave
27 Annual leave
28 Sick leave
29 Carers Leave
30 Bereavement leave
31 Long service leave
32 Public holidays
33 Parental leave
34 Leave without pay
35 Jury service and witness leave
36 Study leave
 37 Defence force reserves leave
38 English language training leave
39 Sports events leave
40 Ceremonial/Cultural leave
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AWARD COMPLIANCE AND UNION RELATED
MATTERS

41 Dispute settlement
42 Grievance settlement
43 Discipline
44 Notification of change
45 Employee record
46 Relationship to Parent Award
47 Parties to the Agreement

Attachment A Payrates
Attachment B Meal and Accommodation Rates
Attachment C Motor Vehicle Rates
Attachment D District Allowance

3.—PARTIES COVERED
This agreement is an agreement under the terms of Section

41 of the Industrial Relations Act 1979 (WA).
The parties of this agreement are the Commissioner of Main

Roads Western Australia and the Civil Service Association of
Western Australia (Inc).

4.—PERIOD OF OPERATION
This agreement will remain in force from the first pay pe-

riod on or after the date of registration of this Agreement until
1 July 1998 unless replaced by another agreement between
Main Roads and the Civil Service Association of Western
Australia (Inc).

During its term, this agreement may only be terminated by
agreement between the parties.

5.—SCOPE
This Agreement shall apply to all employees who are em-

ployed under the Government Officers Salaries Allowance and
Conditions Award [1989].

The number of employees covered by this agreement at the
date of lodgement is estimated to be 144.

6.—DEFINITIONS
“Base Location” means the location, depot or office speci-

fied to the employee by Main Roads at the time of employment
or transfer.

“Commissioner” means the Commissioner of Main Roads
or the Deputy Commissioner appointed in accordance with
section 7 of the Western Australia Main Roads Act 1930 or as
amended at any time.

“Casual Employee” means an employee engaged by the
hour.

 “Fixed term Contract Employee” means an Employee who
is employed on a full time or part time basis on a contract of
service for a specified duration.

“Main Roads” means Main Roads Western Australia who
is the “employer”, which means the Commissioner of Main
Roads, the Deputy Commissioner or the Commissioner’s del-
egate appointed in accordance with section 7 of the Western
Australian Main Roads Act 1930 or as amended at any time.

“Metropolitan Area” means that area within a radius of 50
kilometres from the Perth city railway station.

“Union” means the Civil Service Association of Western
Australia (Inc).

EMPLOYER AND EMPLOYEE’S DUTIES,
EMPLOYMENT RELATIONSHIP AND RELATED

MATTERS

7.—CONTRACT OF EMPLOYMENT
7.1 Probationary Period
7.1.1 On appointment, permanent employees will serve up

to a six month probationary period. Employees appointed from
the public sector who have at least six months’ continuous
satisfactory service immediately prior to their engagement will
not be required to serve a probationary period.

7.1.2 At any time during the period of probation Main Roads
may review the appointment and terminate the services of the
Employee by the giving of one week’s notice or payment in
lieu thereof. During the period of probation the employee may
also give one week’s notice or payment in lieu thereof.

7.1.3 As soon as possible prior to the expiry of the period of
probation Main Roads shall notify the employee of the inten-
tion to—

(a) confirm the appointment; or
(b) extend the period of probation for up to six months

(to a maximum period of 12 months period).
7.1.4 Where Main Roads extends the period of probationary

employment the contract of employment may be terminated
as set out in Sub-clause 7.1.2.

7.1.5 Main Roads may summarily dismiss an Employee on
probation who is deemed guilty of gross misconduct and the
Employee shall not be entitled to any notice or payment in
lieu of notice.

7.2 Termination
7.2.1 The Employee or Main Roads shall give the other party

one month’s notice of termination. Notice of termination by
Main Roads shall be extended to five (5) weeks for employees
who are older than forty-five (45) years of age and have been
employed by Main Roads for more than two (2) years.

7.2.2 A lesser period of notice may be negotiated between
Main Roads and the Employee. An Employee who fails to
give the required notice period shall forfeit one weeks pay,
which may be withheld from monies due on termination. Main
Roads shall pay the employee the equivalent of the required
notice period pay in lieu of the notice period.

7.2.3 Notice by the Employee or the Employer is required to
be in writing.

7.2.4 Main Roads may summarily dismiss an Employee for
gross misconduct, peculation or theft, committed during the
course of or in connection with the performance of the Em-
ployee’s duties, in accordance with Clause 43 (Discipline) of
this Agreement.

7.2.5 An Employee, having attained the age of 55 years shall
be entitled to retire from the employ of Main Roads.

7.2.6 Where Main Roads has given notice of redundancy
Employees shall be allowed up to eight hours paid leave for
the purpose of seeking alternative employment.

7.2.7 If the Employee is unfit to perform their duties and
suitable alternative employment is not available Main Roads
may require the employee to retire on the grounds of ill health.
This will be subject to all relevant legislation and an inde-
pendent medical assessment paid for by Main Roads.

8.—PART-TIME EMPLOYMENT
8.1 Part time work will be within the average hours per week

of eight (8) to thirty two (32), however this range may be var-
ied by agreement between the parties. The employee shall not
be required to work for a period of less than three (3) hours on
any single occasion.

8.1.1 Each permanent part-time arrangement shall be con-
firmed by Main Roads in writing and will include the following
specifications—

 (a) the agreed period of the arrangement; and
 (b) the hours and days to be worked by the Employee,

including starting and finishing times, which shall
hereinafter be referred to as “ordinary working
hours”.

8.1.2 Main Roads shall give an Employee one (1) month’s
notice of any proposed permanent variation to that Employ-
ee’s ordinary working hours, provided that Main Roads shall
not vary the Employee’s total weekly hours of duty without
the Employee’s prior written consent, a copy of which shall
be forwarded to the Union.

8.1.3 Notwithstanding paragraph 8.1.2 of this Sub-clause
whenever agreement with an employee in writing is reached
for a temporary variation to an Employee’s ordinary working
hours, time worked during the normal hours as set out in the
relevant award is not to be regarded as overtime but an exten-
sion of the contract hours and should be paid at the normal
rate of pay.

8.2 The overtime provisions of the main award shall apply
to all time worked outside the ordinary working hours pre-
scribed by paragraph 8.1.1 unless an arrangement pursuant to
paragraph 8.1.2 or 8.1.3 is in place.
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8.3 An Employee who is employed on a part-time basis shall
be paid a proportion of the appropriate full-time pay including
increments where applicable dependent upon time worked. The
pay shall be calculated in accordance with the following for-
mula—

hrs worked per fortnight x full time fortnightly pay
full time hrs per fortnight  1
8.4 Employees are entitled to the public holidays prescribed

in Clause 32—Public Holidays of this Agreement without vari-
ation of the Employee’s fortnightly pay provided the holidays
occur on a day which is normally worked.

8.5 Except for leave covered in Sub-clauses 8.8, 8.9 and
8.10 an employee shall be granted paid leave in accordance
Clause 26 (Leave). Hours of leave applicable shall be calcu-
lated as follows in lieu of that provided in Clause 26 (Leave)—

f.t entitlement
Ave Ord.hrs worked/fn x for hrs of relevant paid leave
Ordinary f.t hrs/fortnight  1
8.6 Part time employees are entitled to travel concessions

on a pro rata basis according to the usual number of hours
worked per week.

8.7 Travelling time shall be calculated on a pro-rata basis
according to the usual hours worked per fortnight.

8.8 An Employee shall proceed on long service leave for 13
weeks as provided for in the parent award. Payment made for
long service leave granted to an Employee in respect of such
part-time service shall be adjusted according to the hours
worked by the Employee during that part-time service, sub-
ject to the following—

• If an Employee consistently worked on a part-time
basis for a regular number of hours during the whole
of the Employee’s qualifying service, the Employee
shall continue to be paid the salary determined on
that basis during the long service leave.

• If an Employee has worked a varying number of
weekly hours during the period of qualifying serv-
ice, the payment for long service leave granted in
respect of part-time service should be calculated on
a pay which bears to the full-time pay of the position
occupied by the Employee when taking leave the
same proportion that the average hours worked when
employed part-time bears to the normal weekly hours
of a full-time Employee. ie.

Ave Ord Hrs Worked/fortnight x Full-time Fortnightly Pay
Ordinary full time hrs/fortnight 1
Where pay in the above is less than the employees current

pay the employee may take a proportionally lesser period of
long service leave on their current pay—according to the fol-
lowing formula—

• Period of LSL on current pay =
Pay calculated for LSL x 13
Current pay 1

8.9 Subject to Clause 37 (Training with the Defence Force
Reserves Leave), of this Agreement, part-time Employees shall
receive the same entitlement as full-time Employees, but pay-
ment shall only be made for those hours that would normally
have been worked but for the leave.

8.10 Subject to Clause 36 (Study Leave) part-time Employ-
ees are entitled to study leave on the same basis as full-time
Employees.

8.11 Employees shall be entitled to increments if appropri-
ate as provided for in Clause 15.—Remuneration and
Classification Structure.

9.—FIXED TERM EMPLOYMENT
9.1 Main Roads may employ Employees for a fixed term

contract subject to the provisions outlined below.
9.2 Employees appointed for a fixed term contract shall be

advised in writing of the terms of appointment and such ad-
vice shall specify the dates of commencement and termination
of employment.

9.3 Main Roads may only employ persons on fixed term
contracts in accordance with the following—

 • To meet peak work load needs: contracts will not
exceed six months but may be extended for up to a

further six months with the prior written agreement
of the Union; or,

• To provide specialist skills not possessed by Main
Roads: contracts will not exceed twelve months but
may be extended for up to a further twelve months
with the prior written agreement of the Union; or,

• To cover employees on periods of leave either with
or without pay. For the duration of the period of leave.

 Note: In the context of the second dot point of this sub-
clause specialist skills does not include the normal range of
skills required by Main Roads but are additional skills that
Main Roads may require from time to time for short periods
but not on a permanent ongoing basis.

9.4 Fixed term contracts are not to be used to engage people
if permanent employees are available to act in jobs when other
employees proceed on leave.

9.5 Prior to any fixed term contract being entered into be-
tween Main Roads and a person, Main Roads shall obtain the
agreement of the Union unless alternative arrangements have
been entered into with the Union. The Union will not unrea-
sonably withhold permission for Main Roads to engage a
person on a fixed term contract.

9.6 The provisions of Sub-clause 9.3 may be varied with the
written agreement of the Union.

10.—CASUAL EMPLOYMENT
10.1 Main Roads may employ casual employees on an hourly

basis for periods of up to three (3) months at a time. The em-
ployee shall not be required to work for a period of less than
three (3) hours on any single occasion.

10.2 Casual employees are paid at the appropriate rate for
the classification of the position in which they are employed.
In addition they will be paid a twenty percent (20%) loading
in lieu of payment for annual leave, sick leave, long service
leave and public holidays.

10.3 The hourly rate of a casual employee shall be calcu-
lated as follows—

Fortnightly salary
80

10.4 Overtime rates of pay are not paid to casual employees.
10.5 Either party may terminate employment by giving one

hour’s notice or payment of one hour’s pay.

11.—CADETS
11.1 Main Roads may appoint cadets in areas where spe-

cific skills are required in Main Roads which are not readily
available. Requirements for work and study periods and con-
ditions that apply are as provided for in Main Roads
(Engineering Cadets) Regulations 1982.

11.2 Employees employed as a Cadet will be paid while at
work at Level 1 as per clause 15.1.3 and will progress on each
year of tertiary study.

11.3 Payment of a Sustenance Allowance while studying
will be at the rates provided in Attachment A.

12.—WORKING FROM HOME
Employees can request a work from home arrangement, for

all or part of their working hours. This may be for a fixed
period or for an indefinite period. A work from home arrange-
ment may be granted providing—

(a) the arrangement suits customer service and work re-
quirements,

(b) Main Roads is satisfied that the Employee’s work
outputs can be adequately monitored,

(c) adequate safety provisions (in accordance with the
Occupational Safety and Health Act and Main Roads
procedures) are available in the home,

(d) arrangements can be agreed between the Parties for
the provision of equipment,

(e) appropriate insurance requirements, such as Work-
ers’ Compensation and Public Liability, can be met,
and

(f) working from home arrangements are agreed in writ-
ing and are consistent with Main Roads Working from
Home Policy to be developed in consultation with
the Union.
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13.—CERTIFICATE OF SERVICE
On termination of an Employee’s service Main Roads shall

provide a Certificate of Service containing full information as
to the period of service and the nature of the duties performed
by the Employee.

14.—CHANGES TO WORK
14.1 The following definitions will apply for the purposes

of this clause—
• promotion: appointment to a position which when

viewed as a whole is superior to the former position,
ie. a vacant position of equal, or a higher classifica-
tion than the Employee’s position.

• transfer: permanent appointment to another position
in Main Roads of equivalent classification.

• voluntary
regression: appointment to a lower classification at
the request of the Employee.

• acting: temporary appointment to position at a level
equal to or higher than the Employee’s substantive
position.

14.2 Transfers
Main Roads can transfer an Employee to a position at an

equivalent pay scale provided that the transfer is within the
same town or city. An Employee may be required to undertake
any duties of the new position provided he/she has the capac-
ity to develop the required skills and it is safe to do so. However,
transfers will not lead to loss of skills required for the Em-
ployee’s occupation unless the Employee agrees in writing.

14.2.1 Employees Subject to Relocation
Employees in the following nominated occupations and po-

sitions, or equivalent positions may be transferred between
different towns or cities—

• Regional Managers, Operational Centre Managers,
Project Managers, Construction and Maintenance
Service Managers and Technical Service Managers,

• Engineers,
• Engineering Associates,
• Survey Managers, Engineering Surveyors and Sur-

veyors,
• Engineering Associates, Technical Officers and

Drafting Assistants,
• Materials Managers, Testing Supervisors, Testing Of-

ficers and Testing Assistants, and
• Business Service Managers, Roadside Management

Officers and Customer Service Managers.
Transfers will be undertaken in accordance with Main Roads

Transfer Policy.
14.3 Voluntary Regression
An Employee may request or agree to voluntary regression

to a lower classification. An Employee will be paid at the high-
est pay increment of the lower classification from the effective
date of their regression.

14.4 Acting
14.4.1 Payment of Higher Duty Allowance
Where an Employee acts in a position at a higher level than

their substantive position for 5 continuous working days or
more a full or partial Higher Duties Allowance (HDA) will be
paid. For full HDA an Employee will be paid at the pay scale
of the classification level of the acting position. For partial
HDA an Employee will be paid at an appropriate pay scale
part way between their current pay scale and the pay scale of
the acting position.

Full HDA is paid if an Employee undertakes all the duties of
the position. Partial HDA is paid if an Employee undertakes
some of the higher level duties. In this case the duties to be
performed and the pay scale of the partial HDA paid will be
confirmed in writing by Main Roads prior to commencement
of the acting period.

14.4.2 Payment of HDA During Public Holidays and Paid
Leave

 The HDA is paid for Public Holidays that fall during or at
the end of the acting period but not for Public Holidays that
fall at the beginning of the acting period.

 Where an Employee takes paid leave during or immedi-
ately after a period of acting at a higher level—

(a) the HDA will not be paid for any Annual or Long
Service Leave during the first 12 continuos months
of acting at the higher level;

(b) the HDA will be paid for the first 20 days of paid
Annual or Long Service Leave in any continuous 12
month period after an Employee has completed 12
continuous months acting at the higher level;

(c) for each occasion of Sick Leave the HDA will only
be paid for the first 5 continuous working days and
will cease thereafter; and

(d) the HDA will be paid for any flex leave or time in
lieu accrued during the period of acting at a higher
level.

14.4.3 Incrementing Higher Duties Allowances (HDA)
 Where there are annual pay increments for the classifica-

tion of the acting position, the full HDA is incremented when
the total time spent acting at the higher level or above reaches
12 months. However, following a break of 18 months the pay
increments commence again at the lowest pay increment in
the classification.

 HDA’s are incremented annually for each 12 months con-
tinuous service with the allowance at the same or higher
classification.

 Increments depend on the total amount of acting in the pre-
vious 18 months before the commencement of the current
allowance.

 If during the 18 month period prior to the commencement
of the current allowance the employee has previous service
with an allowance at the same classification or higher the
employee qualifies for the increment once the current allow
period makes up a total of 12 months.

 If an employee has received an increment during one pe-
riod of acting at a higher level and then returns to their
substantive level for 18 months or more they commence sub-
sequent acting at the lowest increment.

 The continuity of acting service is not affected by approved
paid Leave up to a total of 20 days and sick leave of up to five
continuous working days during each 12 month period, pro-
viding an Employee is acting at the higher level immediately
before and after the period of leave.

There are no pay increments for partial HDAs.
All other conditions for pay increments for HDAs are sub-

ject to the same conditions as for an Employee permanently
appointed at that classification level.

14.4.4 Acting for Less than Five (5) Continuous Days
Employees possessing the necessary skills may be required

to act in a position at a higher level than his/her substantive
position for periods of less than five days. HDA will not be
paid in these circumstances.

WAGES AND RELATED MATTERS

15.—REMUNERATION AND CLASSIFICATION
STRUCTURE

15.1 Remuneration
15.1.1 Payment Into Nominated Account
All pay and allowances will be paid directly into an account

nominated by the Employee by electronic funds transfer on a
fortnightly basis. The account must be at a bank, building so-
ciety or credit union approved by the Under Treasurer of the
Western Australian State Government or an Accountable Of-
ficer. When an Employee ceases work the final payment will
be paid into the nominated account within 2 working days of
the Employee’s last day at work.

Where overpayments through administrative error (not an
error of law) are made to an Employee, the Employee will
reimburse Main Roads the amount of the overpayment. The
time frame and amounts will be determined by agreement be-
tween Main Roads and the Employee.

15.1.2 Pay and Deductions
The annual pay applicable to an Employee under this Agree-

ment is shown in Attachment A.
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The fortnightly and hourly rates are determined according
to the formulae—

Fortnightly Rate = Annual Rate x 12
              313          1

Hourly Rate = Fortnightly Rate
                      80

An Employee may request regular deductions be made from
their pay. This will be subject to authorisation in writing by
the Employee and Main Roads’ agreement.

15.1.3 Entry Level
Employees being appointed to Level 1 position shall be ap-

pointed as follows—
(a) Employees 20 years of age and under shall be ap-

pointed to “Entry Level” as provided for at
Attachment A—Pay Rates and progress though the
Level 1 range on an annual basis from their date of
appointment.

(b) Employees 21 years of age or over shall be appointed
at Level 1 Year 1 as provided for at Attachment A—
Pay Rates.

15.1.4 Specified Callings
 The following positions are specified callings that require a

degree qualification and employees appointed to these posi-
tions shall be classified in the Level 2/4 pay range as detailed
at Attachment A—Pay Rates.

• Architects.
• Engineers.
• Landscape Architects.
• Land Surveyors.
• Librarians
• Quantity Surveyors.
 • Or any professional calling determined by Main

Roads.
On appointment or promotion to Level 2/4 under this clause

employees who have completed —
(a) An approved three year degree qualification relevant

to their calling shall commence at the First Year in-
crement.

(b) An approved four year degree qualification relevant
to their calling shall commence at the Second Year
increment

(c) An approved Masters or PhD qualification relevant
to their calling shall commence at the third year.

Employees who attain a higher qualification after appoint-
ment are not entitled to any advanced progression through the
range.

HOURS OF WORK, BREAKS, SHIFT WORK,
WEEKEND WORK

16.—HOURS OF WORK
16.1 The hours of work are determined to meet customer

service and work requirements.
The minimum conditions that apply and the general condi-

tions for each arrangement are provided in this clause. Within
these limits Main Roads and an Employee will determine the
specific working hours to meet Work Team and the Employ-
ees requirements and an agreed mechanism for changing these
hours.

16.2 Minimum Conditions for Working Hours
The following provide the minimum conditions with respect

to working hours—
(a) working hours average 40 hours per week;
(b) generally normal work days are Monday to Friday.

Special work arrangements can be agreed to meet
particular work requirements as specified in Clause
16.4 Special Work Arrangements;

(c) start and finish times are between 6:00 am and 6:30
pm unless a variation is agreed between the parties;

(d) maximum normal working hours per day is 12 hours
but may be reduced if necessary to meet adequate
safety, health, and productivity requirements;

(e) an Employee will not work more than 16 continuous
hours including ordinary time, overtime and travel,
except in a special circumstance or emergency sub-
ject to adequate safety and health provisions;

(f) minimum break between days is 10 hours but may
be reduced to 8 hours in a special circumstance or
emergency subject to adequate health and safety pro-
visions (if the break includes normal work hours these
are paid at normal rates);

(g) maximum number of continuous working days is 14
subject to the agreement of Employees; and

(h) minimum meal break is 30 minutes and maximum
work time between meals is 5 hours (this may be
extended in an emergency subject to adequate safety
and health provisions).

16.3 Flexible Working Hours
16.3.1 Flexible working hours can be utilised where it is not

necessary for all Work Team members to commence and com-
plete work at the same time. The working of flexible working
hours is to be implemented by agreement between the Em-
ployee and the Employer.

16.3.2 An Employee will work an average of 160 hours per
four week period (corresponding to Main Roads 4 week re-
porting cycles). Where Main Roads and an Employee cannot
agree on core and flex hours the flexible hours are Monday to
Friday as follows (the normal lunch break is 12:00—
12:30pm)—

 Flex Time   6:00 am — 9:15 am
 Core Time  9:15 am —12:00 pm
 Flex Time  12:00 pm — 2:00 pm
 Core Time   2:00 pm — 3:45 pm
 Flex Time   3:45 pm — 6:30 pm

16.3.3 An Employee must be at work during core times but
may determine start and finish times during flex times to suit
work and personal requirements subject to the following:

(a) time may be taken off during core periods as flex
leave. Flex leave must be agreed by the Line Man-
ager and taken at a time to suit work requirements;

(b) where the Line Manager considers there is insuffi-
cient work available the Line Manager may direct
an Employee to clear any accumulated credit hours
by ceasing work during flex times or taking flex
leave;

(c) the Line Manager may roster start and finish times,
lunch breaks and flex leave to ensure customer serv-
ice and work requirements are met; and

(d) the Line Manager may require an Employee to work
specific hours for a period if the Employee misuses
the flexible hours arrangements.

16.3.4 At the end of each period an Employee may carry
over—

(a) a maximum of 40 credit hours (any unauthorised
excess credit hours are unpaid); and

(b) a maximum of eight (8) debit hours (any excess debit
hours will be treated as leave without pay and the
corresponding payment will be deducted from the
Employee’s next pay).

16.3.5 Prior to termination of employment an Employee shall
clear or be paid for any accumulated credit hours or Main Roads
will deduct any money owed for debit hours from the Em-
ployee’s final pay.

16.4 Special Work Arrangements
Special work arrangements may be agreed to in the form of

work cycles or other arrangements. The following is the for-
mat for special work arrangements—

• either Main Roads or employees may request spe-
cial work arrangements;

• the full particulars must be explained to all employ-
ees affected by the agreement in order to work the
special work arrangement;

• if the special work arrangement is agreed to, the ar-
rangement is to be documented as an agreement and
Main Roads and all affected employees must sign
the agreement;
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• the agreement must then be forwarded to the Union
for ratification at least two weeks prior to commenc-
ing the project; and

• agreement shall not be unreasonably be withheld by
the Union.

17.—OVERTIME MEAL BREAKS AND ALLOWANCES
17.1 Payment of Meal Allowance
17.1.1 Where a meal break is provided and an Employee did

not have time to return home between receiving notice to work
overtime and the commencement of the overtime Main Roads
will provide a meal or Employees will be paid a Meal Allow-
ance at the breakfast rate provided for in the Meal Allowance
shown in Attachment B.

17.1.2 No Meal Allowance is paid if—
• the work does not go over a meal break; or
• notice of the overtime is given on the previous work

day or before.
17.2 Taking of Meal Breaks
A meal break of 30 minutes is to be taken after each five

consecutive hours of overtime work and is unpaid.

REMOTE LOCATION, MEALS AND
ACCOMMODATION, TRAVEL, WORKING AWAY

FROM USUAL PLACE OF WORK AND RELOCATIONS

18.—SPECIAL CONDITIONS FOR REMOTE
LOCATIONS

18.1 Definitions
For the purposes of this clause the following terms shall

have the following meaning—
“spouse” means an Employee’s spouse including defacto

spouse.
“defacto spouse” means a person who lives with the

Employee as the husband or  wife of the Employee on a
bona fide domestic basis, although not legally  married to
that person.

“dependent” in relation to an Employee means—
(i) a spouse; or

(ii) where there is no spouse, a child or any other
relative resident within the State who rely on
the Employee for their main support; who does
not receive a district or location allowance of
any kind.

“unit” as referred to in the Annual power subsidy for
air conditioning refers to an internal control unit.

“ducted system” as referred to in the Annual power sub-
sidy for air conditioning refers to one air conditioning
system that is ducted throughout the entire house and is
controlled from one switch.

18.2 Payment of Allowances
Employees based in remote locations shall be paid various

allowances to contribute to the extra costs of living and work-
ing in a remote location for employees and their families.

Where the employee’s spouse/dependent is receiving allow-
ances for these purposes from their employer the amount paid
to the employee will be reduced by the amount paid to the
employee’s spouse/dependent.

An employee who is employed on a part-time basis shall be
entitled to allowances, except for commuted overtime in clause
18.6., on a pro-rata basis.

The allowances are paid during periods of paid annual leave
and except for clause 18.6. for periods of paid Long Service
Leave or other approved paid leave where the employee or
spouse/dependent remain in the Region during the period of
paid leave.

All allowances shall cease on the last working day within a
Remote Location.

18.3 District Allowance
Employees based in remote locations shall be paid an an-

nual rate for District Allowance for each District as per
Attachment D.

Employees with a spouse or dependent shall be paid double
the rate in Attachment D.

The child component is paid for each dependent child from
4 to 18 years of age (dependent means having an income less
than the minimum taxable limit).

District allowance rates for the employee and spouse com-
ponent shall be adjusted every 12 months in accordance with
Clause 24—Adjustment of Allowances. Kalgoorlie/Boulder
rates are based on half the Carnarvon rates.

The adjustment of rates shall be effective from the begin-
ning of the first pay period to commence on or after the 1st
day of July each year.

18.4 Power Subsidies
All Employees based in a remote location who own or rent

accommodation that  includes either gas or electric hot water
systems, excluding solar hot water  systems, and air condi-
tioning shall be provided an annual power subsidy as follows:

ANNUAL POWER SUBSIDY
 Hot Water Systems Air conditioning

Region Gas Electric One Unit Two Units Three or Ducted
Town or Caravan or Triplex Units System

(Duplex/ (Duplex/
House) House)

Gascoyne $300 $350 $200 $350 $500 $700
Goldfs/Esp N/A N/A $100 N/A N/A N/A
Pilbara $300 $350 $700 $1 300 $1 700 $2 100
Kimb-Derby $300 $350 $800 $1 400 $1 800 $2 200
Kimb-Kun $300 $350 $700 $1 200 $1 600 $2 000

N/A—Not Available

For Employees who rent and share Main Roads accommo-
dation the power subsidy shall only be paid to the Employee
in which the power account is held.

Power subsides will be increased or decreased by 1.5 times
the percentage of any increase or decrease in power costs by
power authorities.

18.5 Travel Time and North/West Leave
Following twelve months service in a Remote Location

Employees shall receive either Annual Travel Days and An-
nual North/West Leave or an annual percentage pay out in lieu
of a combination of Travel Days and North/West Leave as
follows—

Region Annual Annual Annual % pay
Travel Days North/West out in lieu

Leave
Kimberley 5 5 3.8 %
Pilbara 4 5 3.5 %
Gascoyne 4 5 3.5 %
When Employees leave a Region Travel Time and North/

West Leave or an annual % pay out is available on a prorata
basis after the initial twelve months living in a Remote Loca-
tion.

18.6 Commuted Overtime Allowance for Northern Opera-
tional Centre

 Employees located in the Northern Operational Centre, (this
includes the Kimberley, Pilbara and Gascoyne Regions), shall
be paid a commuted overtime allowance for daily hours of
work as follows —

Region Daily Hours Annual % pay
of Work rate in lieu

Kimberley 8.5 12 %
Pilbara 8.5 12 %
Gascoyne 8 3.7 %
The Commuted Overtime Allowance shall not be paid where

employees take paid Long Service Leave, unpaid leave or
greater than 10 continuous working days of sick leave.

All other specific overtime shall be paid in accordance with
the overtime clause in the Parent Award.

18.7 Goldfields/Esperance Region
Employees based in the Goldfields/Esperance Region shall

receive an annual percentage pay rate of 3.5%.
18.8 Travel Concessions during Leave
A Travel Concession of an Air Fare to Perth or an equivalent

payment will be available during leave to employees and their
families following every twelve months service in either the
Gascoyne, Goldfields-Esperance, Pilbara and Kimberley Re-
gions.
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A Travel Concession will not be paid if provided for and is
utilised by the employee’s spouse’s employer and will lapse if
not taken within twelve months of becoming due.

18.9 Payment when Working in a Different Location on a
Temporary Basis

18.9.1 Employees based in a Remote Location
Where employees are working away from their base loca-

tion or acting in a different base location they shall receive
allowances, as follows :

(a) Employees who are paid an allowance for meals and
accommodation as provided for in Clause 19.1.4 (c),
shall maintain all allowances for the Remote Loca-
tion they are based in for a maximum period of up to
six months.

(b) Employees who are paid an allowance for meals and
accommodation, as provided for in Clause 19.1.4 (a)
and (b), shall maintain all allowances for the Re-
mote Location they are based in except for the
employee component for District Allowance in
Clause 18.3, which shall be paid in accordance with
the District, Town or Place for the period of work or
acting in a different location.

18.9.2 Employees not based in a Remote Location
Where employees are working away from their base loca-

tion or acting in a different base location they shall receive
allowances, as follows—

(a) Employees who are paid an allowance for meals and
accommodation as provided for in Clause 19.1.4 (c),
shall not receive any Remote Location Allowances.

 (b) Employees who are paid an allowance for meals and
accommodation, as provided for in Clause 19.1.4 (a)
and (b), shall be paid the employee component for
District Allowance, as per clause 18.3., for the pe-
riod of work or acting.

19.—MEALS AND ACCOMMODATION
19.1 Working Away From Base Location
19.1.1 An employee who travels outside a radius of 50 km

from their base location and does not stay overnight but re-
turns home past 6.00 pm and purchases a meal is entitled to an
evening meal allowance as per Attachment B.

19.1.2 Main Roads will cover the costs of providing meals
and accommodation when Main Roads requires an Employee
to stay away from their base location overnight due to work
requirements.

19.1.3 All accommodation arranged by Main Roads shall be
of an appropriate standard.

19.1.4 Where an overnight stay is involved meals and ac-
commodation shall be provided from the following options—

(a) Main Roads provides meals and accommodation
Main Roads pays for meals and accommodation in
hotel, motel, or in other accommodation (not camp)
with meals provided. An Incidental Allowance is paid
to an Employee at the rates provided in Attachment
B, Meal and Accommodation Allowance.

(b) Main Roads provides accommodation and the Em-
ployee provides meals
Main Roads pays for accommodation in hotel, mo-
tel or camp or other and pays Meal Allowance as
follows—

(i) Hotel, Motel or Other (not Camp)
A Meal Allowance and Incidental Allowance
is paid to an Employee at the rates provided in
Attachment B.

(ii) Normal Camp (Main Roads or Contractor’s
Camp)
North of 26th parallel $34.35 per day
South of 26th parallel $30.75 per day
If cook is provided the employee will be
charged for meals provided.

(iii) Rough Camp (Tents)
North of 26th parallel $49.75 per day
South of 26th parallel $46.15 per day

(c) Employee provides meals and accommodation
An Employee pays for all meals and accommoda-
tion in a hotel, motel or other accommodation and is
paid a meals and accommodation allowance at the
rates provided in Attachment B, Meal and Accom-
modation Allowance.

19.2 Payment for Part Days
19.2.1 Where an Employee is entitled to a meal and/or ac-

commodation allowance and is in a location for part of a day a
portion of the relevant allowance is paid as follows—

Time Percentage of Percentage of
Daily Rate Daily Rate
on day of on day of
Departure Return

 8:00 am or before 100 % 0 %
 After 8:00 am to 1.00 pm 90 % 10 %
 After 1:00 pm to 6:00 pm 75 % 25 %
 After 6:00 pm 50 % 50 %
19.2.2 If travelling between two locations the time spent

travelling is counted as time in the destination.
19.2.3 Time spent travelling between the Employee’s home

and a location is counted as time in the location.
19.3 Payment During Weekends or Work Cycle Breaks
The allowances described in this clause continue during

weekends or work cycle breaks where the Employee remains
in the work location because Main Roads and the employee
considers it is not practical to return to the base location. The
allowances cease when Main Roads and the employee consid-
ers it is practical to return to the base location as per clause
20.3

19.4 Payment During Leave
During paid Sick Leave the allowances described in this

clause continue if the Employee remains in the work location
and ceases if the Employee returns to their base location. The
allowances are not paid during Annual or Long Service Leave.

19.5 Temporary Change to Base Location due to Acting
Arrangements

19.5.1 Where Employees are acting in a position with a base
location different from their substantive position they shall be
paid meal and accommodation allowances as per clause 19.1.4
for a period of up to a maximum of six months. For periods
greater than six months employees shall be relocated to the
new base location.

19.5.2 Payment for travel on weekends shall be as per clause
19.3.

19.5.3 Payment during leave shall be as per clause 19.4.

20.—TRAVEL
20.1 Travel on Commencement and Cessation of Employ-

ment
 All travel on commencement and cessation of employment

is in an Employee’s time and is unpaid.
20.2 Daily Travel to Worksite
20.2.1 All travel between an Employee’s home and their

normal office, depot or pick up point is in an Employee’s own
time and at the Employee’s expense.

20.2.2 Where an Employee is required to report direct to the
work site (including driving or travelling in a Main Roads
vehicle) instead of the usual office, depot or pick up point—

(a) normal work hours commence when an Employee
reaches the worksite;

 (b) average travel time from the office or depot to the
worksite will be paid at ordinary rates; and

(c) Main Roads will provide transport from the office
or depot to the worksite.

20.3 Travel when working in a Different Location
 Where the nature and location of the work requires the em-

ployee to live away from their base location, travel time and
cost of transport cost for rest and recreation during weekends
or work cycle breaks will be paid as follows—

20.3.1 Where it is Practical to Return on Weekends or Work
Cycle Breaks

(a) Where Main Roads and the employee considers it is
practical for an Employee to return to their base
location each weekend or work cycle break Main
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Roads will pay travel time at ordinary rates and trans-
port costs.

(b) Travel between Base Location and Work Location
four hours and over will be regarded as “excessive”
and be negotiated on a ‘case by case basis’.

20.3.2 Where it is Not Practical to Return on Weekends or
Work Cycle Breaks

 Where Main Roads and the Employee considers it is not
practical to return to the base location each weekend or work
cycle break, arrangements for timing for travel back to the
base location and payment for travel time will be negotiated
between Main Roads and the Employee at the beginning of
each such job.

 Employees shall receive an additional day’s leave, to be
provided as time in lieu, for every completed four working
weeks they are away from their base location.

 Main Roads will pay travel time at ordinary rates and trans-
port costs.

 An Employee may request travel to a location other than
their base location. This may be approved by Main Roads pro-
vided costs to Main Roads do not exceed the cost of travel to
the base location.

20.4 Travel When Acting in a Different Location
 Where an Employee is acting in a position with a base loca-

tion different from their substantive position, Main Roads will
pay for travel time at commencement and cessation of the act-
ing period at ordinary rates and transport costs.

 Main Roads will not pay for travel time and transport costs
if Main Roads has contributed to the cost of moving the Em-
ployee’s family with them to the new location.

 Where an employee elects to return to their base location at
weekends during periods of acting they shall be paid for pay-
ment of transport costs as per clause 20.6 and travel in their
own time.

20.5 Travel for Training and Development and Interviews
20.5.1 Where Main Roads directs Employees to attend train-

ing and development or job interviews, Main Roads will pay
for travel time at ordinary rates and transport costs.

20.5.2 Where Employees request to attend training and de-
velopment or for job interviews arrangements for payment of
transport costs and travel time will be negotiated between Main
Roads and the Employee prior to travel taking place.

20.6 Payment of Transport Costs
20.6.1 Main Roads will pay transport costs by—

(a) providing Main Roads transport; or
(b) authorising an Employee to use their own vehicle

and reimbursing transport costs by paying a Motor
Vehicle Allowance at the rates provided in Attach-
ment C, Motor Vehicle Allowance. These rates shall
be paid in full for all work related travel and half
rates for all other travel covered by —

• Clause 20.3, Travel when working in differ-
ent location,

• Clause 20.4, Travel when Acting in a Differ-
ent Location, and

• Clause 21, Relocations.
(c) other arrangements as agreed between the parties.

21.—RELOCATIONS
Relocation Allowances will be paid to compensate an Em-

ployee who is transferred and relocated from one town to
another provided that:

(a) employees are transferred to meet Main Roads re-
quirements,

(b) employees are recruited to a new position,
(c) employees have requested a transfer from the base

location they commenced their employment in and
they have been employed with Main Roads for a
period greater than three years within that base loca-
tion.

Relocation Allowances include—
• Disturbance Allowance
• Property Allowance
• Removal Allowance

• Transfer Allowance
21.1 Disturbance Allowance
 The Disturbance Allowance covers all costs associated

with—
• the installation of a telephone at the new residence

providing a telephone was installed at the previous
residence;

• connection or re-connection of water, gas and elec-
tricity services at the Employee’s new residence; and

• redirection of mail to the Employee’s new residence.
 Main Roads reimburses actual expenses when an Employee

produces receipts or other documentation as required.
21.2 Property Allowance
21.2.1 In this clause the following expressions shall have

the following meanings—
 “agent” means a person carrying on business as an es-

tate agent in a State or Territory of the Commonwealth,
being, in a case where the law of that State or Territory
provides for the registration or licensing of persons who
carry on such a business, a person duly registered or li-
censed under that law.

 “dependent  in relation to an employee means a rela-
tive or other person who is

  relative” solely dependent on the employee for sup-
port.

 “defacto  means a person who lives with the employee
as the husband or wife

  spouse” of the employee on a bona fide domestic ba-
sis, although not legally married to that person.

 “expenses” in relation to an employee means all costs
incurred by the employee in the following areas—

 (a) legal fees in accordance with the Solicitor’s
Remuneration Order, 1976 as amended and
varied, duly paid to a solicitor or in lieu thereof
fees charged by a settlement agent for profes-
sional costs incurred in respect of the sale or
purchase, the maximum fee to be claimed shall
be as set out under item 8 of the above order;

(b) disbursements duly paid to a solicitor or a set-
tlement agent necessarily incurred in respect
of the sale or purchase of the residence;

(c) real estate agent’s commission in accordance
with that fixed by the Real Estate and Busi-
ness agents Supervisory Board, acting under
Section 61 of the Real Estate and Business
Agents Act, 1978, duly paid to an agent for
services rendered in the course of and inci-
dental to the sale of the property, the maximum
fee to be claimed shall be fifty percent (50%)
as set out under Items 1 or 2 Sales by Private
Treaty or Items 1 or 2 Sales by Auction of the
Maximum Remuneration Notice;

(d) Stamp duty;
(e) fees paid to the Registrar of Titles or to the

officer performing duties of a like nature and
for the same purpose in another State of the
Commonwealth;

(f)  expenses relating to the execution or discharge
of a first mortgage;

(g) the amount of expenses reasonably incurred
by the employee in advertising the residence
for sale.

 “locality”  in relation to an employee means—
 (a)  within the metropolitan area, that area within

a radius of 50 kilometres from the Perth City
Railway Station, and

 (b) outside the metropolitan area, that area within
a radius of 50 kilometres from an employee’s
headquarters when they are situated outside
of the metropolitan area.

 “property”  shall mean a “residence” as defined in this
clause, including a block of land purchased for the
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purpose of erecting a residence thereon to the extent that
it represents a normal urban block of land for the particu-
lar locality.

 “residence” includes any accommodation of a kind
commonly known as a flat or a home unit that is, or is
intended to be, a separate tenement, including dwelling/
house, and the surrounding land, exclusive of any other
commercial property, as would represent a normal urban
block of land for the particular locality.

 “settlement  agent” means a person carrying on busi-
ness as settlement agent in a State or Territory of the
Commonwealth, being, in a case where the law of that
State or Territory provides for the registration or licens-
ing of persons who carry on such a business, a person
duly registered or licensed under that law.

 “spouse” means an employee’s spouse including
defacto/spouse.

21.2.2 Property Allowance will be paid for expenses incurred
in the sale of the Employee’s home in the previous locality
and in the purchase of a residence in the new locality provided
that at the date of the advice of the transfer of the Employee—

• owned and occupied the residence; or
• was purchasing a residence under a contract of sale

providing for vacant possession; or
• was building a house for their own occupation when

completed.
21.2.3 Where the Employee sells or purchases a residence

jointly, or in common with a person other than a spouse or
dependent, they are only entitled to the proportion of expenses
for which they are responsible.

21.2.4 Applications for Property Allowance must be sup-
ported with appropriate evidence of expenses incurred. The
expenses which will be covered by Main Roads include—

(a) selling a property
• 50% of a licensed Real Estate Agent’s commission

(as defined by the appropriate professional organi-
sation) or the costs of advertising if sold privately;

• if a solicitor was engaged to act in connection with
the sale of the residence, the amount of the profes-
sional costs and disbursements necessarily incurred
and paid to the solicitor in respect to the sale,

• settlement fees paid to a solicitor or settlement agent;
• fees and expenses for discharging a first mortgage;

and
• fees paid to the Registrar of Titles.

(b) buying a property
• settlement fees paid to a solicitor or settlement agent

or reasonable costs if the Employee acts on their own
behalf;

• valuation fees for taking out a mortgage;
• stamp duty; and
• fees paid to the Registrar of Titles.

21.3 Removal Allowance
21.3.1 Removal Allowance for property and possessions shall

include—
• the actual cost (including insurance) of moving

household furniture and effects up to a maximum of
35 cubic metres. Main Roads may approve larger
volumes in special cases.

• accelerated depreciation for each occasion the Em-
ployee is required to transport furniture and
household effects. The allowance paid will be $493
if furniture is valued at $2 946 or more.

• the costs associated with the sale or storage of furni-
ture if it is not required in the new location. Costs of
storage include insurance premiums and will be paid
for a maximum of four years. Main Roads may ap-
prove payment for a longer period in special cases,

• transport of a motor vehicle to the new location, and
• reimbursement of reasonable expenses in kennelling

and transporting of domestic pet or pets up to a maxi-
mum amount of $134.00.

21.3.2 For the purpose of the above clause pets are defined
as dogs, cats, birds or other domestic animals kept by an em-
ployee or the employee’s dependants for the purpose of
household enjoyment. Pets do not include domesticated live-
stock, native animals not equine animals.

21.3.3 Employees can claim the following for the relocation
of themselves, their spouse and dependant family to a new
base location—

• A meals and accommodation allowance as per clause
19.1.4, for the Employee only, or provide receipts
for actual costs of meals and accommodation for
themselves, their spouse and dependant family mem-
bers, and

• costs of transport. If the Employee travels by motor
vehicle, payment will be made in accordance with
clause 20.6 (Payment of Transport Costs).

21.3.4  The Employee will also be allowed reasonable travel
time during work hours. Reasonable time will be as deter-
mined by Main Roads for the particular relocation.

21.4 Transfer Allowance
 Employees who have been transferred to a new base loca-

tion may claim for a meals and accommodation allowance as
per clause 19.1.4, for the Employee only, or provide receipts
for actual costs of meals and accommodation for the Employee,
their spouse and dependant family members for up to seven
days while the Employee’s furniture is in transit, or if the new
residence is unable to be occupied. The seven days may be
extended at the discretion of Main Roads in exceptional cir-
cumstances.

22.—DIVING ALLOWANCES
Employees while undertaking diving using self-contained

underwater breathing apparatus (SCUBA) as part of their work
duties shall be paid an allowance of $3.90 per hour or part
thereof.

23.—FLYING ALLOWANCES
 Employees who are required to fly in a plane for the pur-

pose of observation and photographic duties or in a helicopter
for transportation around a worksite, other than those used in
public air services, shall be paid an allowance of $9.90 per
hour or part thereof.

24.—ADJUSTMENT OF ALLOWANCES
24.1 The rates or specification for allowances expressed in

clauses or schedules to this agreement shall, unless specified
otherwise, be varied in line with adjustments made to the Gov-
ernment Officers’ Salaries, Allowances and Conditions Award
1989.

24.2 Any variation to rates or specifications to this agree-
ment shall, unless specified otherwise, have the same operative
date as the relevant variations to the Government Officers’
Salaries, Allowances and Conditions Award 1989.

EQUIPMENT AND WORK CLOTHING

25.—WORK AND SAFETY EQUIPMENT
25.1 Safety Clothing & Equipment
 Main Roads will provide all necessary safety clothing and

equipment to comply with the provisions of the relevant Safety
and Health legislation. The Employee will be responsible for
ensuring that the equipment is used in an appropriate and safe
manner and will wear all safety and clothing equipment as
provided by Main Roads.

25.2 Personal Possessions
 If the Employee leaves their personal belongings on Main

Roads premises they do so at their own risk. Payment for loss
or damage to an Employee’s possessions will be considered
provided the loss or damage has occurred—

• in the course of the Employee’s official duties; and
• as a result of some defect or fault on the part of Main

Roads.
25.3 Using Private Telephone for Main Roads Business
 If the Employee is required to use their own telephone for

Main Roads business they will be reimbursed such costs of
calls and receive 1/52 of the annual rental for each seven (7)
calendar days or part thereof that they are required to use their
telephone for Main Roads business.
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25.4 Protective Clothing Allowance
 Employees who work in conditions that require the need to

protect their person from injury or their usual work clothing
from damage may claim an annual allowance of $269.95, un-
less Main Roads provides clothing and cost for laundry.

LEAVE OF ABSENCE AND PUBLIC HOLIDAYS

26.—LEAVE
26.1 During approved paid and unpaid leave—

• An Employee’s continuity of employment is not af-
fected;

• An Employee retains their substantive position ex-
cept during periods of Leave Without Pay that are of
a period greater than three (3) months, unless prior
agreement with the Employee; and

• An Employee continues to have access to career op-
portunities such as transfers and promotions.

All existing accrued and pro rata leave and other entitle-
ments will be retained under this Agreement. Hourly leave
entitlements will be converted to an equivalent amount of
weeks and days of leave. Future leave and entitlements will be
calculated as provided for in the Agreement and added to ex-
isting leave an entitlements.

Any unauthorised absence is unpaid.
26.2 Hours Counted as Leave
26.2.1 Where paid leave or a Public Holiday falls on a nor-

mal working day—
(a) for an Employee on fixed working hours payment

will be for the hours that would normally have been
worked on that day; and

(b) for an Employee on flexible working hours the day
will be recorded as eight (8) hours on the record sheet.

26.2.2 The number of hours of leave paid or recorded will
be deducted from accrued leave entitlements. This means that,
for an Employee on variable work hours (such as part time
work with different hours per day), a given number of hours
of leave will provide fewer days of leave during busy times
and more days of leave during quiet times.

26.3 Effect of Leave on Qualifying Service
26.3.1 Paid leave entitlements and annual pay increments

are based on qualifying service with Main Roads or another
Western Australian State Government Employing Authority.
Qualifying service is the Employee’s period of continuous
service but excluding—

(a) any unapproved absence from work for one day or
more;

(b) absence on unpaid Sick Leave for a continuous pe-
riod of more than three (3) months or for an
accumulated total of more than six (6) months in any
calendar year;

(c) absence on Workers’ Compensation for a continu-
ous period of more than six (6) months, and

(d) absence on any other unpaid leave for an accumu-
lated total of more than fourteen (14) days in any
calendar year.

26.3.2 Paid leave, annual pay increments and other entitle-
ments based on period of service continue to accrue during the
qualifying service and do not accrue at other times.

26.4 Payment of Pay and Leave Entitlements on the Death
of Employees

 When an Employee dies the pay and accrued and pro rata
leave entitlements due at that time will be paid into the Em-
ployee’s nominated account (see Remuneration clause).

27.—ANNUAL LEAVE
27.1 An Employee is entitled to one hundred and sixty (160)

hours of paid Annual Leave after each twelve (12) months of
qualifying service.

27.2 The minimum period of leave that can be taken is four
(4) hours. Main Roads may require an Employee to take ac-
crued leave—

a) during Annual Stand-down;
b) where the leave has been accrued for a period of two

(2) years or more.

27.3 Otherwise leave is to be taken at a time mutually con-
venient to Main Roads and an Employee. Leave may not be
taken in advance except under special circumstances as agreed
by Main Roads.

27.4 Pro rata Annual Leave is leave for the current year to
date. An Employee may clear pro rata leave during the year as
agreed by the Line Manager.

27.5 Annual leave shall accumulate on the basis of 3.08 hours
pay at the ordinary rate of pay for each completed week of
continuous service in the qualifying period.

28.—SICK LEAVE
28.1 An Employee will be entitled to eighty (80) hours of

paid Sick Leave for each twelve (12) months qualifying serv-
ice. If unused this Sick Leave accumulates from year to year.
When all paid Sick Leave has been exhausted Employees may
take Sick Leave without pay.

28.2 New Employees will receive forty (40) hours of paid
Sick Leave on appointment, and a further forty (40) hours af-
ter six (6) months qualifying service. A further eighty (80)
hours Sick Leave will be credited after each twelve (12) months
of qualifying service.

28.3 Sick Leave may be used—
• for illness or injury which makes an Employee unfit

to carry out their duties, and
• when an Employee is restricted by law from attend-

ing work due to contact with a person suffering from
an infectious disease.

28.4 Sick Leave is available by the hour. An Employee will
be required to provide Main Roads with a medical certificate
from a registered medical practitioner or other documentation
acceptable to Main Roads—

• where an Employee requires more than two (2) con-
secutive days of Sick Leave;

• for each day in excess of an accumulated total of
five (5) days Sick Leave in each twelve (12) months
of qualifying service; and

• for all Sick Leave without pay.
28.5 Sick Leave for War Caused Illness
If an Employee is unfit for work due to war caused illness

they may be granted special paid Sick Leave of up to one hun-
dred and twenty (120) hours per year in addition to the normal
Sick leave. This leave may be accumulated up to a maximum
of three hundred and sixty (360) hours. The leave credits are
recorded and cleared separately from normal Sick Leave.

28.6 Substitution of Sick Leave and Other Leave
Where an Employee is certified by a registered medical prac-

titioner as being unfit for work for a period of seven (7) calendar
days or more, during a period of Annual Leave or Long Serv-
ice Leave, then the Annual or Long Service Leave will be
recredited to the Employee’s entitlements and the Employee
will be given Sick Leave instead.

Sick Leave may be used by an Employee who is unfit for
work while waiting for approval for Workers’ Compensation.
If the claim is approved any Sick leave taken will be rein-
stated to the Employee’s Sick Leave credits.

29.—CARER’S LEAVE
29.1 An employee with responsibilities to either members

of their family, as defined in clause 30.1, or members of the
household, who need their care and support while they are ill
shall be entitled to use accrued sick leave.

29.2 Where an employee requires more that two (2) con-
secutive days of Sick Leave for the purpose of caring for a
member of their family or household they will be required to
provide Main Roads with a medical certificate from a regis-
tered medical practitioner for that person.

29.3 Unpaid leave may be granted by Main Roads to an
employee for the purpose of providing care to a family or house-
hold member who is ill.

29.4 Employees shall, wherever practicable, provide prior
notice to Main Roads of the intention to take leave, the name
of the person requiring care and their relationship to the
employee, the reasons for taking such leave and the estimated
length of absence.
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30.—BEREAVEMENT LEAVE
30.1 An Employee is entitled to paid bereavement leave of

up to two (2) days on the death of one of the following close
family members—

• spouse or de facto spouse;
• child or step child;
• parent, step parent or parent in law;
• grandparent;
• brother, sister, brother in law or sister in law;
• any other person who, at the time of their death, lived

with Employees as a member of the Employee’s fam-
ily;

• any other close family member as approved by Main
Roads.

30.2 The two (2) days need not be consecutive.
30.3 Where requested by Main Roads, the Employee will be

required to support the claim for bereavement leave by pro-
viding reasonable evidence of—

a) the death of the family member; and
b) the relationship of the deceased to the Employee.

31.—LONG SERVICE LEAVE
31.1 Employees appointed to Main Roads from outside the

Public Sector workforce, on or after the date of registration of
this Agreement, are entitled to five hundred and twenty (520)
hours of long service leave at the completion of ten (10) quali-
fying service.

31.2 Employees will be entitled to five hundred and twenty
(520) hours of long service leave after an initial seven (7) years
qualifying service, except for employees appointed as per in
clause 31.1, and a further five hundred and twenty (520) hours
for every seven years of qualifying service after the initial
qualifying period.

31.3 Long service leave is not to be taken in periods of less
than eighty (80) hours. Main Roads will require an Employee
to clear Long Service Leave that has accrued for three years or
more. Otherwise leave is to be taken at a time mutually con-
venient to Main Roads and an Employee.

31.4 Main Roads may approve the Employee’s requests for
leave for a greater period on reduced pay provided that—

a) there is a maximum of two (2) hours leave for each
hour accrued;

b) appropriate relief is available to replace an Employee;
c) the extra period is treated as Leave Without Pay for

the purposes of determining qualifying service for
leave and other entitlements.

31.5 Pro rata long service leave may be paid to an Employee
who retires at or over the age of fifty-five (55) years or who is
retired on the grounds of ill heath if the employee has com-
pleted not less that twelve (12) months continuous service
before the date of retirement.

31.6 Pro rata long service leave may be paid in respect of an
Employee who dies if they have completed not less than twelve
(12) months continuous service before the date of death. Pay-
ment will be made to the deceased estate.

31.7 Employees transferring to another WA State Govern-
ment Authority may choose to transfer their Long Service
Leave entitlements to the new employer.

31.8 Employees with accrued Long Service Leave may elect
to take long service leave at half time with double pay pro-
vided that entitlements have been accrued at the ratio of five
hundred and twenty (520) hours leave for every seven (7) years
service.

32.—PUBLIC HOLIDAYS
32.1 An Employee will receive the following public holi-

days—
• New Year’s Day
• Australia Day
• Good Friday
• Easter Monday
• Anzac Day
• Foundation Day

• Labour Day
• Sovereign’s Birthday
• Christmas Day
• Boxing Day

32.2 Public Holidays which fall during paid leave are paid
and are not included as part of the leave period. Public Holi-
days which fall during unpaid leave—

a) are unpaid if they fall during the leave period;
b) are paid if they fall at the beginning or end of the

leave period.
32.3 Where the public holiday falls on a non working day

for the Employee a day in lieu will be provided in the next
week or working cycle except where the actual public holiday
falls on a non working day and there is no substitution of the
day

33.—PARENTAL LEAVE
33.1 Definitions
For the purposes of this clause—

(a) “Employee” includes full time, part time, permanent
and fixed term contract employees.

(b) “Replacement Employee” is an employee specifically
engaged to replace an employee on parental leave.

(c) “Parental Leave” shall be unpaid leave except where
accrued annual leave and/or long service leave is uti-
lised.

(d) “Adoption”, in relation to a child, is a reference to a
child who—

(i) is not the natural child or step-child of the
employee or the employee’s spouse;

(ii) is less the five (5) years of age; and
(iii) has not lived continuously with the employee

for six (6) months or longer.
33.2 Entitlement to Parental Leave

(a) An employee is entitled to a period of up to fifty two
(52) consecutive weeks parental leave in respect of
the birth of a child to employee or employee’s spouse/
partner.

(b) An employee is entitled to parental leave only after
he or she has given the employer at least ten (10)
week’s written notice of his or her intention to take
the leave and stating the proposed period of leave to
be taken.

(c) An employee is not entitled to take parental leave at
the same time as the employee’s spouse but this does
not apply to one (1) week’s parental leave—

(i) taken by the parent immediately after the birth
of the child; or

(ii) taken by the employee and the employee’s
spouse immediately after a child has been
placed with them with a view to their adop-
tion of the child.

(d) An employee seeking to adopt a child shall be enti-
tled to two (2) days unpaid leave for the employee to
attend interviews or examinations as required for the
adoption procedure. Employees working or residing
outside the Perth metropolitan area are entitled to
one (1) additional days leave. The employee may
take any paid leave entitlement in lieu of this leave.

(e) An employee seeking to adopt a child under the age
of five (5) years shall be entitled to three (3) weeks
parental leave at the placement of the child and a
further period of parental leave up to a maximum of
fifty two (52) weeks.

(f) Subject to paragraph (c) of this subclause where both
partners are employed by the employer, the leave
shall not be taken concurrently except for special cir-
cumstances and with the approval of the employer.

33.3 Other Leave Entitlements
(a) An employee proceeding on parental leave may elect

to utilise any accrued leave or accrued long service
leave for the whole or part of the period of parental
leave or extend the period of parental leave with such
leave.
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(b) An employee may extend the maximum period of
parental leave without pay subject to the employer’s
approval.

(c) An employee on parental leave is not entitled to paid
sick leave and other paid agreement absences.

(d) Where the pregnancy of an employee terminates other
than by birth of a living child then the employee shall
be entitled to such a period of paid sick leave or un-
paid leave for a period certified as necessary by a
registered medical practitioner.

33.4 Notice and Variation
(a) The minimum period of absences on maternity leave

shall commence six (6) weeks before the expected
date of birth and end six (6) weeks after the day on
which the birth has taken place. However, an em-
ployee may apply to the employer to vary this period
provided her application is supported by a certifi-
cate from a registered medical practitioner indicating
that the employee is fit to continue or resume duty
within this minimum period.

(b) An employee proceeding on parental leave may elect
to take a shorter period of parental leave and may at
any time during that period of leave elect to reduce
or extend the stated period in the original applica-
tion provided four (4) weeks notice is provided.

33.5 Transfer to a Safe Job
(a) Where illness or risks arising out of a pregnancy or

hazards connected with work assigned to the em-
ployee make it inadvisable for the employee to
continue in her present duties, the duties shall be
modified or the employee may be transferred to a
safe position of the same classification until the com-
mencement of parental leave.

(b) If the transfer to a safe position is not practicable,
the employee may take leave for such period as is
certified necessary by a registered medical practi-
tioner.

33.6 Replacement Employee
Prior to engaging in a replacement employee the employer

shall inform the person of the temporary nature of the em-
ployment and the entitlements relating to return to work of the
employee on parental leave.

33.7 Return to Work
(a) An employee shall confirm the intention to return to

work by notice in writing to the employer not less
than four (4) weeks prior to the expiration of the pe-
riod of parental leave;

(b) An employee on return from parental leave shall be
entitled to the position which the employee occu-
pied immediately prior to proceeding on parental
leave. Where an employee was transferred to a safe
job pursuant to subclause (5) of this clause the em-
ployee is entitled to return to the position occupied
immediately prior to the transfer.

(c) An employee may return, subject to the approval of
the employer, on a part-time basis to the same posi-
tion occupied prior to the commencement of leave
or to a different position of the same classification
level on a part-time basis in accordance with the part-
time provision of the relevant award.

(d) Where the position occupied by the employee no
longer exists the employee shall be entitled to a
position of the same classification level with duties
similar to that of the abolished position.

33.8 Effect of Leave on Employment Contract
Fixed Term Contract

(a) An employee for a fixed term shall be entitled to
parental leave, for a period not extending beyond the
term of the contract.

Continuous Service
(b) An employee’s continuity of service shall not be bro-

ken by the period of unpaid parental leave, however,
unpaid parental leave shall not be taken into account
in calculating the period of service for any purpose
under the relevant award or this agreement.

Termination of Employment
(c) An employee on parental leave may terminate em-

ployment at any time during the period of leave by
written notice in accordance with the award.

34.—LEAVE WITHOUT PAY
34.1 An Employee may be granted Leave Without Pay for

special circumstances for a period of up to twelve (12) months
provided that—

• the taking of leave does not conflict with operational
requirements;

• all other Annual Leave, Long Service Leave and time
in lieu credits are exhausted;

• extended periods of Leave Without Pay (for periods
longer than three (3) months) will not be granted un-
less the Employee has more than three (3) years
continuous service. Once an extended period of Leave
Without Pay has been taken, another extended pe-
riod will not be granted for a minimum period of
five years after the completion of the first period.
Main Roads may waive these service conditions un-
der exceptional circumstances; and

• any request for Leave without Pay without having to
exhaust all other leave credits will be considered for
special circumstances on a case by case basis.

34.2 Sick Leave will not be granted during Leave Without
Pay.

35.—JURY SERVICE AND WITNESS LEAVE
35.1 An employee subpoenaed or called as a witness to give

evidence in any proceeding shall as soon as practicable notify
their manager/supervisor.

35.2 Where an employee is subpoenaed or called as a wit-
ness to give evidence in an official capacity that employee
shall be granted leave of absence with pay, but only for such
period as is required to enable the employee to carry out du-
ties related to being a witness. If the employee is on any form
of paid leave, the leave involved in being a witness will be
reinstated. The employee is not entitled to be paid any witness
fees but is entitled to travelling expenses.

35.3 An employee subpoenaed or called as a witness on be-
half of the Crown, not in an official capacity shall be granted
leave with full pay entitlements. If the employee is on any
form of paid leave, this leave shall not be reinstated as such
witness service is deemed to be part of the employees civic
duty. The employee is not entitled to be paid any witness fees
but is entitled to travelling expenses.

35.4 An employee subpoenaed or called as a witness under
any other circumstances other than specified in Sub-clauses
35.2 and 35.3 of this clause shall be granted leave of absence
without pay except when the employee makes an application
to clear accrued leave in accordance with this agreement.

35.5 An employee required to serve on a jury shall as soon
as practicable after being summoned to serve, notify their su-
pervisor/manager.

35.6 An employee required to serve on a jury shall be granted
leave of absence on full pay, but only for such period as is
required to enable the employee to carry out their duties as a
juror.

35.7 An employee granted leave of absence on full pay as
prescribed in Sub-clause 35.5 is not entitled to be paid any
juror’s fees but is entitled to travelling expenses.

36.—STUDY LEAVE

36.1 Part Time Paid Study Leave

36.1.2 Main Roads may provide study assistance to an Em-
ployee who is undertaking a study course that is of benefit to
Main Roads. The amount of leave available is based on hours
recommended for the course per week by the educational in-
stitution. An Employee will receive paid part time Study Leave
for—

(a) half the nominated study hours including travel time
up to a maximum of five (5) hours per week; and

(b) up to half a day examination leave per examination.
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Study leave may be calculated as an annual equivalent and
be taken as a block where the Employee is undertaking dis-
tance education courses or study by research.

36.2 Professional Development Leave
36.2.1 At Main Roads discretion, Professional Development

Leave normally for up to twelve (12) months may be provided
to the Employee to increase their expertise. This will be sub-
ject to the development being relevant to the Employee’s area
of expertise and to Main Roads needs.

36.2.2 Leave may be paid or unpaid depending on individual
circumstances. Assistance may also be provided with fees and
other expenses. Conditions for each individual case will be
negotiated between Main Roads and the Employee. Agreed
conditions will be confirmed in writing by Main Roads and
signed by the Employee.

37.—TRAINING WITH THE DEFENCE FORCE RE-
SERVES LEAVE

37.1 Subject to Main Roads convenience, leave of absence
may be granted by Main Roads to an Employee who is a vol-
unteer member of the Defence Force Reserves or the Cadet
Force for the purpose of attending a training camp, school,
class or course of instruction under the conditions contained
in this clause.

37.2 In order to attend at a camp for annual continuous ob-
ligatory training, an Employee may be granted one period of
not exceeding ten working days on full pay in any period of
twelve (12) months commencing on and from July 1 in each
year.

37.3 If the Officer in charge of a unit certifies that it is es-
sential for an Employee to be at the camp in an advance or
rear party, a maximum of four (4) extra days on full pay may
be granted in a twelve (12) month period.

37.4 For attendance at one special school, class or course of
instructions—

• in addition to the leave granted under Sub-clause
37.1, a period not to exceed 16 calendar days in any
period of twelve (12) months commencing on and
from July 1, in each year may be granted provided
that Main Roads must be satisfied that the leave re-
quired is for a special purpose and not for a further
routine camp;

• this leave may, at the option of the Employee, be
granted from annual recreation leave due;

• if the leave is not taken from accrued annual leave,
salary during the period shall be at the rate of differ-
ence between the normal remuneration of the
Employee and the defence force payment to which
the Employee is entitled if this does not exceed nor-
mal pay from Main Roads. In calculating the pay
differential, pay for Saturdays, Sundays, and public
holidays prescribed in Clause 32 (Public Holidays)
of this Agreement and special roster days off is to be
excluded, and no account is to be taken of the value
of any board or lodging provided for the Employee;

• leave without pay shall be granted if the defence force
payments exceed the normal pay of the Employee.

37.5 Application for leave of absence for the above reasons
shall, in all cases, be accompanied by evidence of the neces-
sity for attendance. At the expiration of the leave of absence
granted, the Employee shall furnish a certificate of attendance
to Main Roads. Where leave of absence has been granted with
pay at the rate of difference between normal remuneration and
defence force payment, the Employee shall also furnish a de-
tailed certificate of the defence force payment received.

37.6 On written application, an Employee shall be paid sal-
ary in advance when proceeding on such leave.

37.7 Where annual leave is not utilised for attendance at a
special school or course the period shall be treated as leave
without pay and then adjusted for the pay differential when
the certificate of attendance and payment is received.

38.—ENGLISH LANGUAGE TRAINING LEAVE
38.1 Leave during normal working hours without loss of

pay shall be granted to Employees who are unable to meet
standards of communication to advance career prospects, or
who constitute a safety hazard or risk to themselves and/or

fellow workers, or are not able to meet the accepted produc-
tion requirements of that particular occupation, to attend
English training conducted by an approved and authorised
Authority. The selection of Employees for training will be
determined by consultation between Main Roads and the Un-
ion.

38.2 Leave will be granted to enable Employees selected to
achieve an acceptable level of vocational English proficiency.
In this respect the tuition content with specific aims and ob-
jectives incorporating the pertinent factors at Sub-clause 38.1
shall be agreed between Main Roads and the Union and an
approved Authority conducting the training.

38.3 Subject to appropriate needs assessment participation
in training will be on the basis of up to hundred (100) hours
per Employee per year.

38.4 The agreed desired proficiency level will take account
of the vocational needs of an employee in respect of commu-
nication, safety, EEO, welfare industrial relations, training and
productivity within their current position as well as those po-
sitions to which they may be considered for promotion or
redeployment.

39.—SPORTS EVENTS LEAVE
39.1 International Sports Events
39.1.1 Special paid leave may be granted by Main Roads to

an employee chosen to represent Australia as a competitor or
official at a sporting event under the following criteria—

• it is a recognised international amateur sport;
• it is a world or international regional competition;

and
• no contribution is made by the sporting organisation

towards the normal salary of the employee.
39.1.2 Main Roads will liaise with the relevant Government

organisation when determining—
• whether the application meets the above criteria; and
• the period of leave to be granted

39.2 Interstate Sports Events and National Competitions
Unpaid leave may be granted by Main Roads to an employee

selected to represent the State of Western Australia for the
purposes of competing in an interstate sporting event or in
teams competing in a national competition.

39.3 Sport Scholarships
Unpaid leave may be granted by Main Roads to an employee

selected to undertake in a recognised sport scholarship.
39.4 An employee will not be required to exhaust other leave

credits prior to being granted unpaid leave to attend sports
events.

40.—CEREMONIAL/CULTURAL LEAVE
40.1 An employee covered by this Agreement is entitled to

time off for tribal/ceremonial/cultural purposes provided prior
notice is given to Main Roads of the intention to take leave,
the reasons for taking such leave and the estimated length of
absence.

40.2 Such leave shall include leave to meet the employee’s
customs, traditional law and to participate in ceremonial/cul-
tural activities.

40.3 Ceremonial/Cultural Leave may be taken four hourly
in accordance with sub-clause 40.1 and will be deducted from
annual leave or granted as leave without pay for up to ten
working days.

AWARD COMPLIANCE AND UNION RELATED
MATTERS

41.—DISPUTE SETTLEMENT
41.1 Preamble: Main Roads and the Union recognise that

the parties to this Agreement have differing roles and respon-
sibilities. The Union recognise that Main Roads has a statutory
and public responsibility to manage the provision of the major
road network for the State of Western Australia, and that it is
essential for the welfare, convenience and employment op-
portunities of the population, for the smooth operation and
prosperity of its industry and commerce, and for the purpose
of ensuring the economic development of the State, to provide
roads, bridges and associated services without any avoidable
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interruption. Main Roads recognises that the Union has the
right to take appropriate action to protect and improve the
working conditions and remunerations of their members. In
recognising these differing roles and responsibilities the par-
ties accept the need for a dispute settlement procedure and
commit themselves to the following to minimise disputes.

41.2 Commitment of Main Roads, its employees and the
Union: Main Roads commits itself to expeditiously deal with
any difference that may arise between itself and the Union or
any of them and their members. The Union and its members
commit themselves to resolve any differences with Main Roads
by consultation and negotiation.

41.3 Dispute Settlement Procedure
Any questions, disputes or difficulties arising under this In-

dustrial Agreement will be dealt in according with the
following—

41.3.1 Site discussions
(a) The employee and/or accredited Union representa-

tive shall discuss the matter with the employees
immediate supervisor.

(b) If the matter cannot be resolved satisfactorily at this
level it shall be referred by either party to a senior
Main Roads employee for resolution.

(c) If the matter still remains unresolved the employee
or their Union representative shall be provided with
facilities to make contact with an official of the Un-
ion and the senior Main Roads employee shall contact
a Main Roads Industrial Relations Officer.

41.3.2 Formal procedure.
These procedures are to be followed in the event that the

matter is not resolved under Sub-clause 41.3.1.
(a) As early as practicable meeting(s) are to be held ei-

ther on or off site as appropriate between the parties.
(b) If the matter cannot be resolved under (a) either party

may refer it to the Australian Industrial Relations
Commission for resolution.

41.4 Conditions
41.4.1 The parties commit themselves to maintain the status

quo and not take any industrial action during the course of the
dispute settlement procedure set out in Sub-Clause 41.3.

41.4.2 Subject to prior consultation between the parties this
procedure shall not apply to industrial action taken on a State
or Nation wide basis as a result of a formal decision of either
the Trades and Labour Council of Western Australia or the
Australian Council of Trade Unions. This in no way means
that Main Roads endorses such action.

41.5 Other
41.5.1 Industrial action in relation to this clause does not

include local stopwork meetings of short duration to enable
full time officials to report back on union business. As far as
practicable such meetings shall occur outside of normal work-
ing hours but may with prior agreement by Main Roads be
held during normal working hours.

41.5.2 Main Roads are to be notified of such meetings at
least 24 hours, or such lesser time as may be agreed, prior to
the meetings occurring.

41.6. The provisions of this clause do not apply in the case
of matters covered by Clause 43 (Discipline) or Clause 42
(Grievance Settlement).

42.—GRIEVANCE SETTLEMENT
42.1 When an employee considers they have a grievance the

matter shall be acted on in accordance with the provisions of
this clause.

42.2 The types of grievances that can be resolved under Sub-
clause 42.1 are as follows;

42.2.1 EEO Grievances—
• racial harassment;
• sexual harassment;
• discrimination or harassment due to a persons sex,

marital status, pregnancy, race, impairment, age, fam-
ily responsibility or family status, and political or
religious conviction.

42.2.2 Health and Safety Grievances
• Safety issues in the workplace
• Hazardous substances in the workplace
• Protective clothing and equipment

42.2.3 General Grievances: This covers a variety of griev-
ances that can occur from time to time in the workplace
excluding the following—

• Those referred to in Sub-clauses 42.2.1 and 42.2.2.
• Those referred to in Clauses 43 (Discipline) and 41

(Dispute Settlement).
• Those that have a formal appeal process such as griev-

ances relating to promotions or classifications.
42.3 Grievances will be handled in a manner which ensures

that they are resolved promptly, confidentially and in accord-
ance with legislative requirements.

42.4 Grievances will be considered seriously and sympa-
thetically and in all cases the utmost care will be taken to handle
them impartially by recognising the rights of all parties.

42.5 An employee who considers they have grounds for a
grievance may submit the grievance as follows—

42.5.1 EEO Grievances—To their line manager, an author-
ised Grievance Officer or an Advisory Services Officer.

42.5.2 Health and Safety Grievances—To their line man-
ager, their Health and Safety Representative or an Advisory
Services Officer.

42.5.3 General Grievances—To their line manager in the
first instance and if not resolved to be submitted in writing to
their branch manager.

42.6 The grievance should be reported as soon as practica-
ble after the grievance has arisen so as to enable the line
manager or other authorised person to remedy the grievance
rapidly and as near as possible to the point of origin.

42.7 The employee may request the assistance or presence
of the Union representative or other person of their choice as
provided for in Main Roads procedures at any stage of the
grievance resolution process.

42.8 An employee is not to be subject to any retaliation be-
cause they raised a grievance.

42.9 The provisions of this clause do not apply in the case of
matters covered by Clause 43 (Discipline) or Clause 41 (Dis-
pute Settlement).

43.—DISCIPLINE
43.1 Where an allegation of misconduct or inappropriate

work behaviour is made against an Employee, the matter shall
be investigated and subsequently acted upon in accordance
with the provisions of this clause.

43.2 Through all investigations and actions Main Roads shall
ensure that the principles of fairness, equity and natural jus-
tice are adhered to.

43.3 Employees shall be able to elect to have in attendance
at any meetings with Main Roads either their Union or repre-
sentative of their choice.

43.4 Where it is determined that action is to be taken against
an Employee, the following options are available to Main
Roads having regard to the level of seriousness of the alleged
offence/behaviour.

• Issuing of a written warning;
• Counselling the employee;
• Suspension with pay (this would only apply where

the matter needs further investigation and it is inap-
propriate for the employee to remain at work);

• Termination of the employees services;
• Summary dismissal;
• Other alternative arrangements as agreed with the

employee and the Union.
43.5 Main Roads, except where required by an external au-

thority, shall advise employees in advance of the
commencement of any investigations into their alleged mis-
conduct or inappropriate work behaviour.

43.6 Main Roads, except where required by an external au-
thority, shall on request provide employees with copies of all
documentation relevant to their alleged misconduct or
inappropriate work behaviour.
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43.7 Employees or the Union may make application to the
relevant Industrial Relations Commission in the case of termi-
nation or summary dismissal.

43.8 The provisions of this clause do not apply in the case of
matters covered by Clause 41 (Dispute Settlement) unless a
dispute exists or Clause 42 (Grievance Settlement) applies.

44.—NOTIFICATION OF CHANGE
44.1 Where Main Roads proposes to introduce major changes

in production, programme, organisation, structure or technol-
ogy that are likely to have significant effects on Employees,
Main Roads shall notify the Employees who may be affected
by the proposed changes and the Union before implementa-
tion.

44.2 For the purpose of this clause “significant effects” in-
clude termination of employment; major changes in the
composition, operation or size of Main Roads workforce or in
the skills required; elimination or diminution of job opportu-
nities, promotion opportunities or job tenure; the alteration of
hours of work; the need for retraining or transfer of Employ-
ees to other work or locations and restructuring of jobs.

Provided that where this Agreement or any other Agreement
makes provision for alteration of any of the matters referred to
in this clause an alteration shall be deemed not to have signifi-
cant effect.

44.3 Main Roads shall discuss with the Employees affected
and the Union, inter alia, the introduction of the changes re-
ferred to in Sub-clause 44.1, the effects the changes are likely
to have on Employees, measures to avert or mitigate the ad-
verse effects of such changes on Employees and shall give
prompt consideration to matters raised by the Employees and/
or the Union in relation to the changes.

44.4 The discussion shall commence as early as practicable
after a firm decision has been made by Main Roads to make
the changes referred to in Sub-clause 44.1 unless by prior ar-
rangement, the Union is represented on the body formulating
recommendations for change to be considered by Main Roads.

44.5 For the purposes of such discussion Main Roads shall
provide to the Employees concerned and the Union all rel-
evant information about the changes including the nature of
the changes proposed, the expected effects of the changes on
Employees and any other matters likely to affect Employees.
Provided that Main Roads shall not be required to disclose
confidential information, the disclosure of which would be
inimical to Main Roads interests.

45.—EMPLOYEE RECORD
45.1 Main Roads shall keep or cause to be kept an Employee

record showing—
• the name of each Employee;
• the nature of the work performed;
• the hours worked each day;
• the pay, allowances and overtime paid to each Em-

ployee
Any system of automatic recording by means of machines

shall be deemed to comply with the provision to the extent of
the information recorded.

45.2 The Employee record shall on demand be produced for
inspection by the duly authorised official of the Union during
Main Roads’ usual office hours and when necessary the duly
authorised official of the Union may take a copy of the record.

45.3 The Union shall —
• give prior notification to Main Roads on when it pro-

poses to inspect the record;
• not conduct interviews during normal working hours

in circumstances which will result in Main Roads’
business being unduly interrupted or otherwise ham-
pered; and

• treat with confidentiality any information obtained
from time and Employee records.

45.4 Main Roads office shall be deemed to be a convenient
place for the purposes of inspecting records and if for any
reason the time and salary record is not available when the
duly authorised official of the Union calls to inspect it, the
record will be made available for inspection at a mutually con-
venient time at Main Roads’ office.

45.5 Employees, subject to Main Roads convenience, shall
be entitled to examine and take copies of all material main-
tained on their personal file or other Main Roads information
relating to them. They can do this either directly or through an
authorised representative.

46.—RELATIONSHIP TO PARENT AWARD
46.1 This Enterprise Agreement shall be read in conjunction

with the Professional Engineers (Main Roads Department)
Award [1990] and the Government Officers Salaries Allow-
ance and Conditions Award [1989].

46.2 In the case of any inconsistencies, this Agreement shall
have precedence to the extent of the inconsistencies.

47.—PARTIES TO THE AGREEMENT
47.1 Employer
.....signed.....10/4/97
K C MICHAEL
(Commissioner of Main Roads)
47.2 Unions
.....signed.....14/4/97
D ROBINSON
(On behalf of the Civil Service Association
of Western Australia Incorporated )

ATTACHMENT A—PAY RATES
Engineering and Pay Annual

Science & Professional, Scale Pay rate
Technical and Clerical
Entry Level EL 22 260
Level 1 Year 1 1.1 24 455

Year 2 1.2 25 239
Year 3 1.3 26 022
Year 4 1.4 26 800
Year 5 1.5 27 582
Year 6 1.6 28 366
Year 7 1.7 29 268
Year 8 1.8 29 892
Year 9 1.9 30 811

Level 2 Year 1 2.1 31 916
Year 2 2.2 32 761
Year 3 2.3 33 649
Year 4 2.4 34 588
Year 5 2.5 35 571

Level 3 Year 1 3.1 36 922
Year 2 3.2 37 974
Year 3 3.3 39 059
Year 4 3.4 40 174

Level 4 Year 1 4.1 41 701
Year 2 4.2 42 898
Year 3 4.3 44 129

Level 2/4 Year 1 2.1 31 916
Year 2 2.3 33 649
Year 3 2.5 35 571
Year 4 3.2 37 974
Year 5 4.1 41 701
Year 6 4.3 44 129

Level 5 Year 1 5.1 46 502
Year 2 5.2 48 106
Year 3 5.3 49 773
Year 4 5.4 51 500

Level 6 Year 1 6.1 54 280
Year 2 6.2 56 168
Year 3 6.3 58 125
Year 4 6.4 60 213

Level 7 Year 1 7.1 63 415
Year 2 7.2 65 630
Year 3 7.3 68 041

Level 8 Year 1 8.1 71 959
Year 2 8.2 74 764
Year 3 8.3 78 245

Level 9 Year 1 9.1 82 590
Year 2 9.2 85 526
Year 3 9.3 88 876

Class 1 C1 93 939
Class 2 C2 99 006
Class 3 C3 104 067
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SUSTENANCE FOR CADETS DURING STUDY
PERIODS

Category Year of Study  Pay Rate
Fortnightly

 Rate
Category I
A Cadet attending a Western 259.56
Australian University who is 1st Year 298.78
not eligible to receive a living 2nd Year 335.86
away from home allowance as 3rd Year 368.56
defined in Category II 4th Year 381.70

5th Year
Fortnightly

 Rate
Category II
A Cadet attending a Western 344.62
Australian University whose 1st Year 399.12
ordinary place of residence is 2nd Year 449.24
outside a radius of 40 km from 3rd Year 492.84
the Perth GPO and who is 4th Year 508.22
obliged to live away from their 5th Year
ordinary residence.

Annual
 Rate

Category III
A Cadet attending an Australian 1st Year 7453
University in another State. 2nd Year 8627

3rd Year 9687
4th Year 10643
5th Year 10984

Special Supplementary Allowance
Full-time cadets in Categories II or III who are in residence

at a University College, are entitled to a special supplemen-
tary allowance to cover the cost of college accommodation.
The cost of accommodation in excess of $355 per fortnight is
reimbursed by Main Roads.

A Cadet who is living in accommodation other than a Uni-
versity College is also entitled to this allowance. However,
the reimbursement will not exceed the amount which would
have been payable if the Cadet was in residence at a College
of the University which they are required to attend.

ATTACHMENT B — MEAL AND ACCOMMODATION
ALLOWANCE RATES

1. Incidental Allowance
WA—South of 26th Parallel $8.40
WA—North of 26th Parallel & Interstate $9.55

2. Meals Allowance
WA—South of 26th Parallel
Breakfast $10.15
Lunch $10.15
Evening Meal $24.40

WA—North of 26th Parallel & Interstate
Breakfast $11.50
Lunch $14.40
Evening Meal $24.90

3. Meals and Accommodation Allowance
at a Hotel or Motel
Broome $191.30
Carnarvon $120.60
Christmas Island $128.50
Cocos Island $112.50
Dampier $138.55
Derby $132.55
Exmouth $142.55
Fitzroy Crossing $158.80
Gascoyne Junction $ 94.55
Halls Creek $163.55
Karratha $180.00
Kununurra $157.55
Marble Bar $119.55
Newman $184.55
Nullagine $106.50
Onslow $95.55
Pannawonica $120.55

Paraburdoo $197.55
Port Hedland $188.90
Roebourne $86.55
Sandfire $88.55
Shark Bay $122.75
Tom Price $152.55
Turkey Creek $93.55
Wickham $129.55
Wyndham $111.55

4. Meals and Accommodation Allowance
at a Hotel or Motel for the Perth
Metropolitan Area or Locality South of
the 26th Parallel
Perth Metropolitan Area $149.55
Locality South of the 26th Parallel $120.65

5. Meals and Accommodation Allowance at an Interstate
Hotel or Motel
Sydney $170.25
Melbourne $160.25
Other Capital Cities $151.40
Interstate Other Than Capital City $120.65

6. Meals and Accommodation Allowance
at Other than a Hotel or Motel
WA—South of 26th Parallel $53.10
Interstate & WA—North of 26th Parallel
(except Christmas and Cocos Islands) $60.30
Christmas and Cocos Islands $60.30

ATTACHMENT C — MOTOR VEHICLE ALLOWANCE
RATES

 Engine Displacement
(in Cubic Centimetres)

Over  Over  1600cc
2600cc 1600cc  & under

Area and Details - 2600cc

Rate per kilometre
MOTOR CAR

Perth Metropolitan Area 49.4 43.5 37.9

Central and Southern
Operational Centres 50.5 44.6 38.9

Northern Operational Centre 56.2 50.0 43.5

Goldfields/Esperance
Operational Centre 52.2 46.0 40

MOTOR CYCLE 17.1

ADDITIONAL RATE FOR
TOWING A CARAVAN 3.0

ADDITIONAL RATE FOR
TOWING A TRAILER 2.0

 ATTACHMENT D — DISTRICT ALLOWANCE RATES
AND BOUNDARIES

District Standard Town or Place Exceptions to Child
 Rate Exceptions Standard Component

Rate

6 $ 2 894 Nil Nil $ 100

5 $ 2 368 Fitzroy Crossing $ 3 188 $ 100
Halls Creek

Turner River Camp
Nullagine

Liveringa (Camballin) $ 2 962 $ 100
Marble Bar
Wittenoom
Karratha $ 2 789 $ 100

Port Hedland $ 2 594 $ 100

4 $ 1 193 Warburton Mission $ 3 206 $ 100
Carnarvon $ 1 123 $ 100

3 $ 752 Meekatharra $ 1 193 $ 100
Mount Magnet

Wiluna
Laverton
Leonora

Cue

2 $ 539 Kalgoorlie $ 562 $ 50
Boulder

Ravensthorpe $ 712 $ 50
Norseman

Salmon Gums
Marvel Loch
Esperance

1 Nil Nil Nil Nil
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District Allowance Map
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MERVON INDUSTRIAL AGREEMENT
No. AG 297 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Mervon Pty Ltd.

No. AG 297 of 1996.

Mervon Industrial Agreement.

COMMISSIONER P E SCOTT.

4 June 1997.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Mervon Industrial Agreement in the terms
of the following Schedule be registered on the 28th day
of April 1997.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement will be known as the Mervon Industrial

Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave
16. All-In Payments
17. Pyramid Sub-Contracting
18. Fares and Travelling
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers’ Labourers, Painters & Plasterers Union of Workers
(hereinafter referred to as the “Union”) and Mervon Pty Ltd
(hereinafter referred to as the “Company”) in the State of
Western Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the Award). There are approxi-
mately 3 employees covered by this agreement.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1999.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46 Settlement of Disputes of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A—Wage Rates.

11.—INDUSTRY STANDARDS
It is a term of this Agreement that the Company will con-

tinue to meet its current level of payment into the Western
Australian Construction Industry Redundancy Fund and will
immediately increase its level of payment into the Construc-
tion + Building Unions Superannuation Scheme to $50 per
week per employee.

12.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during the

period 1 April to 31 October. (One issued per year)
2. The Company will also make available to each employee,

when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

13.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $11.00 per week per worker shall be
paid by the employer to the Union Education and Training Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calendar year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other than—

course fees
course books and materials
payment of ordinary time earnings for such absence.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.1452

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

14.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employees’ individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

15.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

16.—ALL-IN PAYMENTS
1. All-In methods of payments shall be prohibited.
2. “All-In Payments” means any system of payment that is

hourly, weekly, or daily which is either in lieu of payment for
overtime, or in lieu of one or more of the various award condi-
tions such as annual leave, public holiday payments, inclement
weather, etc.

Provided that All-In payments do not include casual engage-
ment on terms prescribed by the appropriate Award or
Agreement.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference
(if any) between the employee’s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during his period of employment.

In addition to making the appropriate taxation deductions
from the employee’s wages, the employer shall also be re-
quired to make the appropriate contributions to the C+BUSS
and Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a site
that is let to circumvent the payments prescribed under the
award or this clause, the matter may, if not resolved by the
head contractor, be negotiated between the parties or referred
to the Western Australian Industrial Relations Commission.

5. Any industrial action that may arise, shall be confined to
the employer in breach of this clause.

17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform

that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—FARES AND TRAVELLING
In addition to Clause 12A of the award the following travel

payments shall be made in the form of a daily payment (on
days worked)—

(i) $4 per day to be paid from 1 September 1996 to 31
December 1996;

(ii) $6.15 per day to be paid from 1 January 1997.

19.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

Signed for and on behalf of—
The Union Common Seal

  (signed)           
Date: 7/11/96

The Company Mervon Pty Ltd   (signed)           
Date: 7/11/96
T Halpin            

(Print name)

APPENDIX A—WAGE RATES
Date of 1 August 1 February
Signing 1996 1997

Hourly Rate Hourly Rate Hourly Rate
Labourer Group 1 $14.21 $14.66 $15.11
Labourer Group 2 $13.71 $14.15 $14.59
Labourer Group 3 $13.35 $13.77 $14.20
Plasterer, Fixer $14.76 $15.23 $15.70
Painter, Glazier $14.43 $14.89 $15.35
Signwriter $14.73 $15.20 $15.68

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner.

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
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of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company per-
sonnel, eg: Safety delegate/officer, safety committee
members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.

MULTI GLASS INDUSTRIAL AGREEMENT
No. AG 77 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers and The Construction, Mining,
Energy, Timberyards, Sawmills and Woodworkers Union of

Australia, Western Australian Branch

and

Multi Glass and Aluminium Fabricators Pty Ltd.

No. AG 77 of 1997.

Multi Glass Industrial Agreement.

COMMISSIONER P E SCOTT.

4 June 1997.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Multi Glass Industrial Agreement in the terms
of the following Schedule be registered on the 28th day
of April 1997.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement will be known as the Multi Glass Industrial

Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement

3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave
16. All-In Payments
17. Pyramid Sub-Contracting
18. Fares and Travelling
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers’ Labourers, Painters & Plasterers Union of Workers and
The Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia, Western Australian Branch
(hereinafter referred to as the “Unions”) and Multi Glass and
Aluminium Fabricators Pty Ltd (hereinafter referred to as the
“Company”) in the State of Western Australia.

4.—APPLICATION
This Agreement shall be binding on the Company, the Un-

ions, its officers and members, and any person eligible to be a
member of the Unions employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the “Award”). There are ap-
proximately 2 employees covered by this agreement.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1997

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46 Settlement of Disputes of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Unions and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A—Wage Rates.

11.—INDUSTRY STANDARDS
It is a term of this Agreement that the Company will con-

tinue to meet its current level of payment into the Western
Australian Construction Industry Redundancy Fund and will
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immediately increase its level of payment into the Construc-
tion + Building Unions Superannuation Scheme to $50 per
week per employee.

12.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

13.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $11.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calendar year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time for taking leave shall be arranged so as to mini-
mise any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than—

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

14.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employees’ individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

15.—SICK LEAVE
For sick leave accrued after the date of signing of this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

 (b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

16.—ALL-IN PAYMENTS
1. All-In methods of payments shall be prohibited.
2. “All-In Payments” means any system of payment that is

hourly, weekly, or daily which is either in lieu of payment for
overtime, or in lieu of one or more of the various award condi-
tions such as annual leave, public holiday payments, inclement
weather, etc.

Provided that All-In payments do not include casual engage-
ment on terms prescribed by the appropriate Award or
Agreement.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference
(if any) between the employee’s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during his period of employment.

In addition to making the appropriate taxation deductions
from the employee’s wages, the employer shall also be re-
quired to make the appropriate contributions to the C+BUSS
and Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a site
that is let to circumvent the payments prescribed under the
award or this clause, the matter may, if not resolved by the
head contractor, be negotiated between the parties or referred
to the Western Australian Industrial Relations Commission.

5. Any industrial action that may arise, shall be confined to
the employer in breach of this clause.

17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded, sub-
letting that contract or part thereof to another sub-contractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only subcontracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—FARES AND TRAVELLING
In addition to Clause 12A of the award the following travel

payments shall be made in the form of a daily payment (on
days worked) of $6.15 per day to be paid from 1 January 1997.

19.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

Signed for and on behalf of—
The Union Common Seal

  (signed)                     
BLPPU
Date: 17/3/97
Common Seal
  (signed)                     
CMETU
Date: 17/3/97
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The Company Multi Glass &
Aluminium
Fabricators Pty Ltd   (signed)                     

Date: 13/3/97
DAVID J HEGARTY  
(Print name)

APPENDIX A—WAGE RATES
Date of Signing

Hourly Rate
$

Carpenter 15.80
1st Year Apprentice 6.64
2nd Year Apprentice 8.69
3rd Year Apprentice 11.85
4th Year Apprentice 13.90
Labourer Group 1 $15.11
Labourer Group 2 $14.59
Labourer Group 3 $14.20
Painter, Glazier 15.35
1st Year Apprentice 6.45
2nd Year Apprentice 8.44
3rd Year Apprentice 11.51
4th Year Apprentice 13.51

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner.

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company per-
sonnel, eg: Safety delegate/officer, safety committee
members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.

NELSON POINT AND FINUCANE ISLAND
CAPACITY EXPANSION PROJECT—PORT

HEDLAND AGREEMENT 1997-1998
No. AG 113 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

John Holland Construction & Engineering Pty Ltd and
Others

and

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch and Others.

No. AG 113 of 1997.

Nelson Point and Finucane Island Capacity Expansion
Project—Port Hedland Agreement 1997-1998.

15 May 1997.

Order.
HAVING heard Mr T. Dobson on behalf of the Applicants and
Mr G.C. Sturman as agent for The Automotive, Food, Metals,
Engineering, Printing and Kindred Industries Union of Work-
ers—Western Australian Branch and Ms J.L. Harrison as agent
for The Construction, Mining, Energy, Timberyards, Sawmills
and Woodworkers Union of Australia—Western Australian
Branch, and by consent, the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 8th day of May, 1997 entitled Nelson Point
and Finucane Island Capacity Expansion Project—Port
Hedland Agreement 1997-1998 be registered as an in-
dustrial agreement.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

NELSON POINT AND FINUCANE ISLAND

CAPACITY EXPANSION PROJECT

PORT HEDLAND AGREEMENT 1997—1998

AS REGISTERED WITH THE
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS

COMMISSION

Dated 15/4/97
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PRE-AMBLE
The rates and conditions of employment contained in this

Agreement recognise that the major project construction work
being undertaken at Nelson Point and Finucane Island is un-
dertaken at the same time as the overall major construction
activity applicable on BHP facilities in Port Hedland.

SECTION ONE—ADMINISTRATION OF THE
AGREEMENT

1.1 Title
This Agreement shall be known as the Nelson Point and

Finucane Island Capacity Expansion Project—Port Hedland
Agreement 1997—1998.

1.2 Parties
The parties to this Agreement are the following employers

(herein referred to as the employers or employer) undertaking
work on the project as a common enterprise through associa-
tion with the project managers Fluor Daniel Pty Ltd and Sinclair
Knight Merz Pty Ltd—

John Holland Construction & Engineering Pty Ltd;
Kilpatrick Green Pty Ltd;
O’Donnell Griffin A Division of Grinnell Asia Pacific
Pty Ltd.
Pacific Industrial Company.

and the following organisations of employees and their mem-
bers undertaking work within the scope of this Agreement—

Automotive, Food, Metals, Engineering, Printing and Kin-
dred Industries Union, Western Australian Branch.
Communications, Electrical, Electronic, Energy, Informa-
tion, Postal, Plumbing and Allied Services Union of
Australia, Western Australian Branch.
Construction, Mining, Energy, Timber Yards, Sawmills
and Woodworkers Union of Australia, Western Australia
Branch.

The number of employees covered by this Agreement at the
date of Agreement was 50.

1.3 Scope of Agreement
This Agreement shall apply to all of the construction work,

undertaken by the employers on site at Nelson Point and
Finucane Island in Port Hedland as part of the Capacity Ex-
pansion Project as managed by Fluor Daniel Pty Ltd or Sinclair
Knight Merz Pty Ltd, by employees engaged full time on site
under the terms and conditions of the following Awards—

Metal Trades General Award Part II Construction;
Electrical Contracting Industry Award;
Engine Drivers (Building & Steel) Construction Award.

in classifications relevant to the construction of this project.
1.4 Period of Operation
Unless otherwise provided for in this Agreement the terms of

this Agreement shall come into operation and apply on and from
the date of agreement between the parties being 1st May 1997
and shall continue in operation until the completion of construc-
tion work on the project, expected to be in December 1998.

1.5 No Extra Claims
This Agreement is made in full and final settlement of all

claims with respect to terms and conditions of employment in
relation to this project and the parties to this Agreement shall
not make any further claims with respect to this project for the
period of operation of this Agreement.

The package of rates and conditions contained in this Agree-
ment are recognised by the parties as covering all circumstances
and disabilities of major construction work covered by this
Agreement from commencement through all phases to practi-
cal completion.

1.6 Not To Be Used As A Precedent
This Agreement shall not be used in any manner whatsoever

as justification to obtain similar arrangements or benefits on
any other works, project, plant or enterprise.

Specifically the terms of this Agreement will not be used as
a basis for claims on any other construction work that may be
undertaken in relation to BHP Iron Ore Pty Ltd operations at
Nelson Point and Finucane Island.

SECTION TWO—EFFICIENCY MEASURES
2.1 Objectives
This Agreement is designed to enable the project managers,

employers, their employees and their union(s) to co-operate
with the objective of ensuring a safe, successful and timely
completion of work on the project.

All parties are committed to—
providing high standards of occupational health and safety
on the site;
promoting, and co-operating in achieving, the best use of
employee skills in constructing the project;
eliminating industrial relations lost time by the resolu-
tion of conflicts in accordance with agreed procedures;
achieving a productive and efficient working environment
on the project;
facilitating a co-operative approach to employment rela-
tionships;
taking steps to improve and enhance communication be-
tween employees and management/supervisors; and
to individually and collectively recognise the responsibility
to respect and care for the environment in which we work.

Should during the life of this Agreement any changes to the
project works be required to ensure these objectives are at-
tained, all parties are committed to participate as requested in
a process of consultation and co-operation to discuss and agree
on the implementation of such measures as may be required.

2.2 Utilisation of Work Skills
The parties to this Agreement are committed to co-operate

positively to encourage the best utilisation of workforce skills
in the construction of this project.

The following commitments are made on this basis—
That employees will carry out all directions and duties
that are within the scope of their skills and training, whilst
ensuring that safety and quality requirements of the project
are maintained.
Employees will comply with any reasonable request to
work overtime within the requirements of the project at
the appropriate rate as prescribed in the relevant award.
Unions party to this Agreement will not impose any ban
or limitation on the working of such overtime.
Where shift work is required, the unions will not place
any restrictions or limitations on such shift work, and em-
ployees will agree to work such shift work as reasonably
required by the employer.

2.3 Agreement Best Practice Processes
Avoidance of Industrial Disputes
2.3.1 Intent

Consistent with this Agreement’s objectives, the par-
ties are committed to exhausting to finality the
procedures outlined in this Agreement to resolve is-
sues, difficulties and questions arising on the project.

2.3.2 Goal
On completion of this Agreement a project goal is to
have a dispute free construction and commissioning
phase by resolving grievances without the need to
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resort to strike action, lockouts or any other form of
ban or limitation on the performance of work.

2.3.3 Awareness
It is the view of the parties that all employers and
employees are well versed in the processes available
in this Agreement to resolve grievances and in that
regard project consultation and communication proc-
esses will be used to ensure all concerned are aware
of the requirements of this clause.

2.4 Project Consultation and Communication
In order to assist to achieve a harmonious working relation-

ship and to assist to ensure that the construction program set
for the project is maintained, regular and ongoing consulta-
tion between the employer and the employees will be required
to ensure co-operation is provided.

The employer will ensure that supervision informs employ-
ees who are to carry out the various elements of the contract,
what is to be done, what work methods, materials and tools
are to be used and what specific hazards may be encountered.

Employees are to be encouraged to contribute to this proc-
ess with the view of contributing to ensure that work on the
project is undertaken in the most safe and productive manner
and to the highest quality standards.

2.5 Essential Works Procedure
It is recognised by the parties to this Agreement that the work

covered by this Agreement will include certain essential works.
Work that is undertaken on the operating plant at Nelson

Point or Finucane Island which involves work to ensure the
plant continues operation, such as emergency repair or rectifi-
cation work, or work that involves the preparation for and
partial shutdown of the plant to allow alterations or additions
to the plant, is the work described as essential work.

It is the objective of the parties that the essential work will
be carried out uninterrupted.

To assist in the objective to help eliminate industrial action
that may directly or indirectly effect the carrying out of essen-
tial work the parties will strictly adhere to the dispute settlement
procedures in clause 2.6.1.

2.6 Disputes Resolution Procedures
In the resolution of industrial issues in relation to employ-

ees covered by this Agreement the parties agree that—
Action will not be taken by employees party to this Agree-
ment that will disrupt the normal operational activities of
BHP Iron Ore Pty Ltd operations external to the Capacity
Expansion Project and further, it is the intention of the
parties to this Agreement to ensure that any industrial dis-
putation that may occur should not interrupt the normal
production operations of BHP Iron Ore Pty Ltd;
employees covered by this Agreement should not become
involved in support of issues raised on the HBI Project, or
BHP Iron Ore Pty Ltd production operations because any
issue raised will be considered and dealt with specific to
the circumstances of the Capacity Expansion Project.

Any issue or concern shall be subject to the following pro-
cedure—

2.6.1 Steps to Resolve Questions, Disputes or Difficulties
(i) The employee concerned and if requested by

the employee, his/her shop steward will raise
the matter with the immediate supervisor for
resolution.

(ii) If not resolved, the employee and his/her shop
steward concerned shall raise the matter with
the next more senior on site manager of the
employer for resolution.

(iii) If not resolved, the employee and his/her shop
steward may involve the appropriate local un-
ion organiser who shall attempt to seek a
solution with the employers senior site man-
ager and the employers representative
(CCIWA).

(iv) If not resolved, the matter may be referred to
the appropriate Perth based full time union
official who will discuss the matter with sen-
ior management of the company and their
representative.

(v) If still not resolved, either party may refer the
matter to the Western Australian Industrial Re-
lations Commission for the State Agreement.

Sensible time limits shall be allowed to resolve the
matter during steps (i) to (iv) of the procedure.
While the above process is being pursued, work shall
continue as normal. The emphasis will be on an
agreed settlement of an issue so as to avoid lost time
and the loss of the Incentive Payment provided for
in Clause 3.4 of this Agreement, which would be
forfeited in any week industrial action occurs.
Where any questions, disputes or difficulties arise un-
der the Award or this Agreement, the provisions of this
clause shall be applied in resolving these matters.

2.6.2 Authorised Meetings
(i) It is recognised that from time to time the

union(s) may wish to convene workforce meet-
ings to discuss or report on relevant issues
relating to the project.

(ii) Where such meetings are convened by the
unions(s) they shall occur at the most conven-
ient time so as not to interrupt the work
programme, i.e. prior to commencement of
work, shift breaks, smoko or lunch break.

(iii) The location of the meeting shall be outside
the site for safety requirements.

(iv) Meetings which are likely to intrude into work-
ing hours will need to be agreed by the
employer concerned to prevent the loss of the
Incentive Payment as prescribed in Clause 3.4
of this Agreement.

(v) Agreement to hold authorised meetings will
not be unreasonably withheld provided the fol-
lowing conditions are met—

A request indicating the purpose of the
meeting is made by an officer of the rel-
evant union to the employer.
Notice, preferably 24 hours prior to the
intended meeting, shall be given to the
employer to consider the request and re-
spond.
A reasonable time limit will be agreed.
Any agreed meeting during working
hours will be unpaid.
The union will advise the workforce that
the meeting is authorised for the purpose
of the Incentive Payment.
Should normal work not resume after the
meeting, the Incentive Payment will be
forfeited.

(vi) Any meeting not agreed by the employer con-
cerned will result in the loss of the Incentive
Payment.

2.6.3 Review Process
The parties will meet periodically to review the ap-
plication of this Clause to determine its effectiveness
and whether reinforcement of the correct procedures
to be followed is deemed necessary.

2.7 Demarcation Procedures
(i) In the event that two or more unions compete for the

same work and an issue of demarcation arises, the
unions agree that the issue will be resolved off site
through the appropriate union processes without dis-
ruption to work.

(ii) While these processes are being followed, the em-
ployer shall allocate the work on the on site
pre-dispute basis and the status quo shall remain until
the issue has been resolved.

(iii) No party shall be prejudiced as to final settlement by
the continuance of work on the pre dispute basis.

(iv) If the unions are unable to resolve the demarcation,
they shall refer the matter to the appropriate Indus-
trial Relations Commission without recourse to
industrial action, for resolution.
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2.8 Site Security and Safety Requirements
All parties to this Agreement acknowledge the importance

of complying with and observing all security and safety rules
and regulations set down for the project, particularly in the
environment of major construction work being undertaken in
an operating plant.

SECTION THREE—WAGES ALLOWANCES AND
EMPLOYMENT CONDITIONS

3.1 Application of Awards
Except as provided in this Agreement, the terms and condi-

tions of employment of each employee covered by this Agreement
shall be in accordance with the relevant industrial Award.

Where any provision of this document is inconsistent with
the provisions of any relevant Award, then the provisions of
this document shall apply.

However, if a matter is not covered by this document then
all conditions of employment shall be in accordance with the
relevant Award.

3.2 Wage Rates
Employees bound by the terms of this Agreement shall be paid

the wage rates shown below on and from the dates indicated ac-
cording to their classification as per the relevant Award. Any future
changes in Award rates will not affect these agreed schedules.

(A) Metal Trades (General) Award 1996—Part II Con-
struction
Classification 1/1/97 1/4/97 1/10/97 1/4/98 1/10/98
Instrumentation and Controls
Tradesman 715.82 737.00 758.82 781.29 804.44
Instrumentation Tradesman—
Complex Systems 656.31 675.71 695.69 716.27 737.47
Instrument Tradesman 642.40 661.38 680.93 701.07 721.81
Scientific Instrument Maker 642.40 661.38 680.93 701.07 721.81
Welder—Special Class 631.68 650.34 669.56 689.36 709.75
Welder 621.20 639.55 658.45 677.91 697.96
Electrician Special Class 656.31 675.71 695.69 716.27 737.47
Electrical Fitter 621.20 639.55 658.45 677.91 697.96
Electrical Installer 621.20 639.55 658.45 677.91 697.96
Boilermaker 621.20 639.55 658.45 677.91 697.96
Tradesman the greater part of
whose time is occupied in marking
off and/or template making 626.38 644.88 663.94 683.57 703.79
Mechanical Tradesman—Special
Class 656.31 675.71 695.69 716.27 737.47
Tradesperson 621.20 639.55 658.45 677.91 697.96
Pipe Fitter 621.20 639.55 658.45 677.91 697.96
Certificated Rigger or Scaffolder 576.52 593.82 611.63 629.98 648.88
Rigger or Scaffolder—Other 561.49 578.33 595.68 613.56 631.97
Tool and Material Storeman 544.61 560.95 577.78 595.11 612.96
Tradesperson’s Assistant 527.12 542.93 559.22 576.00 593.28
Tradesman’s Assistant—who from
time to time uses a grinding machine 530.82 546.74 563.14 580.04 597.44
Lagger—
 First 6 months’ experience 526.01 541.79 558.04 574.79 592.03
 2nd & 3rd 6 months’ experience 530.33 546.24 562.63 579.50 596.89
 4th & 5th 6 months’ experience 535.74 551.81 568.36 585.42 602.98
 thereafter 538.82 554.98 571.63 588.79 606.45
Grinder using portable machine 535.87 551.95 568.51 585.56 603.13
Crane Attendant and Dogman 561.49 578.33 595.68 613.56 631.97
Labourer 501.50 516.55 532.05 548.00 564.44
*Tool Allowance is included in the weekly rate. If not paid because tools are provided, weekly
rate should be reduced by $9.70

(B) Electrical Contracting Industry Award
Classification 1/1/97 1/4/97 1/10/97 1/4/98 1/10/98
Level 1
(i * Electronics Tradesman 742.84 764.84 787.50 810.84 834.88
Level 2
(i) * Electrician—Special Class 670.89 690.73 711.17 732.22 753.90
(ii) * Instrument Fitter/

Electrical Grade 2 680.38 700.51 721.24 742.59 764.58
Level 3
(i) * Electrical Installer 641.08 660.03 679.55 699.65 720.35
(ii) * Electrical Fitter 641.08 660.03 679.55 699.65 720.35
(iii)* Instrument Fitter/ 662.77 682.37 702.56 723.35 744.77

Electrical Grade 1
(iv) Linesman—Grade 1 631.58 650.53 670.05 690.15 710.85
(i.e. with not less than 3 years
experience as a Linesman)
(v) Cable Joiner 631.58 650.53 670.05 690.15 710.85
Level 4
(i) Linesman—Grade 2 609.41 627.69 646.52 665.92 685.90
(i.e. with not less than 3 years
experience as a Linesman)
Level 5
(i) Electrical Assistant 542.15 558.41 575.16 592.41 610.18
* (i) A Tool Allowance of $9.50 per week has been added to the above rates where

applicable to make up the weekly all purpose rate. If this allowance does not
apply, the rate should be reduced accordingly. In addition, a licence allowance
of $14.00 per week, where applicable is to be added to the above rate for all
purposes.

(ii) A flat per week amount of $19.70 is to be paid as per the provisions of Clause
27 of the Award for all classifications above.

(C) Engine Drivers (Building and Steel Construction) Award
Column A
Large Industrial Undertaking
Large Civil Engineering Project
or Multi-Storey Building Work

Classification 1/1/97 1/4/97 1/10/97 1/4/98 1/10/98
0—8 tonnes 571.60 585.10 598.50 612.00 625.40
8—15 tonnes 584.20 598.00 611.80 625.50 639.30
15—40 tonnes 594.90 609.00 623.00 637.00 651.00
40—80 tonnes 603.40 617.60 631.80 646.10 660.30
80—100 tonnes 609.80 624.20 638.60 652.90 667.30
100—140 tonnes 619.30 634.00 648.60 663.20 677.80
140—180 tonnes 631.90 646.90 661.80 676.70 691.70
180—220 tonnes 648.80 664.10 679.50 694.80 710.20
Over 220 tonnes 670.70 686.60 702.50 718.40 734.20
Tower Crane 624.10 638.90 653.60 668.40 683.10

Above rates do not include Location Allowance.
3.3 Allowances
3.3.1 Site Allowance

A site allowance of $3.75 per hour for each hour
worked shall be paid to each employee on the project
bound by this Agreement in recognition of all the
disabilities associated with work to be performed on
construction activities in the North West of Western
Australia including but not limited to heat, height,
dust, dirty work and extremes of terrain. This allow-
ance shall be applicable on and from 1 January 1997;
and is paid in lieu of all award special rates con-
tained in the relevant award unless otherwise
provided for in this clause.

3.3.2 Confined Space
(i) Where an employee is required to work in a

confined space by their employer, the em-
ployee shall be paid a flat allowance of $0.45¢
per hour for each hour worked or part thereof.

(ii) This allowance shall be in addition to any other
allowance payable under this Agreement.

(iii) For the purpose of this clause, confined space
means a space the dimensions or nature of
which necessitates working in an unusually
cramped or stooped position for the calling or
trade concerned. An example of this may be
work undertaken within small chutes and con-
fined areas within large chutes.

3.3.3 Welding Related Allowances
(i) Welders qualified and required to carry out

coded welding work in accordance with nomi-
nated welding standards shall be paid an all
purpose allowance for the following codes at
the rate of—

(a) $45.00 per week if engaged on weld-
ing of pipes or vessels to AS 1210
standard or equivalent; or

(b) $35.00 per week if engaged on stainless
steel or chrome molly pipe welding to
ANSI B-31-3 or AS 4041 standard; or

(c) $25.00 per week if engaged on other
pipe welding to ANSI B-31-3 or AS
4041 standard; or

(d) $15.00 per week for arc welding on
structural steel falling into categories
of XP or SP as defined in AS 1554.

(ii) There shall be no double counting of these al-
lowances, only the highest is payable if an
employee qualifies for more than one.

3.3.4 Cranes with Lifting Capacity in Excess of 300 Tonnes
Where an employee is engaged in the operation of a
crane with a lifting capacity in excess of 300 tonnes,
they shall be paid the relevant award rate with an
additional payment of $5.30 per week for each 20
tonnes of lifting capacity in excess of 300 tonnes.

3.4 Agreement Incentive Payment
(i) In reaching this Agreement, the parties acknowledge

the level of the contribution each employee will need
to make to ensure the successful completion of the
project.
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(ii) This contribution will be recognised where an em-
ployee is ready, willing and available to work as
directed the usual 54 hours Monday to Saturday and
including additional overtime that may be regularly
rostered to meet project requirements. Employees
engaged on shift work who work as directed by their
employer shall work not less than 54 hours per week
over his/her rostered working week.

(iii) An employee who is ready willing and available to
work the usual 54 hours as directed will accrue an
incentive payment of $140.00 per week.

(iv) This accrual will continue to apply during any ab-
sence on either paid leave or authorised unpaid leave
to a maximum of four weeks (including workers com-
pensation to a maximum of two weeks),
notwithstanding the absence on leave.

(v) Entitlement to this incentive payment will be for-
feited in any week including hours worked beyond
the regularly rostered overtime hours in which an
employee engages in any form of industrial action
including stoppages, unauthorised stop work meet-
ings, bans or limitations.

(vi) In the event of a disagreement over the forfeiture of
the incentive payment as provided in (v) above, a
union party to this Agreement may refer the matter
to the Western Australian Industrial Relations Com-
mission for issue covered by this State Agreement.

(vii) An employee who is absent in any week other than
as provided in paragraphs (iv) and (v) above, shall
only be entitled to accrue the incentive payment based
on 50% of the weekly rate.

(viii) Subject to (v) above, an employee commencing or
terminating employment with their employer after
the beginning of a week shall accrue the incentive
on the basis of the number of days worked within
that week, paid at the rate of 1/6th of the weekly
incentive payment.

(ix) An employee who works in excess of 54 hours includ-
ing regularly rostered additional overtime shall accrue
an additional $2.59 per hour for each hour so worked.

(x) An employee may make a prior arrangement with
their employer not to work beyond 5 hours on Satur-
day for any reason.

(xi) Where overtime is withdrawn by the employer this
payment is accrued for the usual 54 hours that the
employee was ready, willing and available to work,
Monday to Saturday.

(xii) The incentive shall become due and payable only on
cessation of the employees employment on the
Project with the employer.

(xiii) This payment shall be in addition to any award pre-
scription relating to redundancy or severance
payments that may otherwise be payable. Further,
this payment shall be applicable on and from 1 Janu-
ary 1997.

3.5 Living Away From Home Allowance
(i) Where an employee is engaged or selected or ad-

vised by an employer to proceed to construction work
on the project and the employee does so and that
work is at such a distance that they cannot return to
their home each night, the employee shall be a dis-
tant worker. Where an employee is a distant worker,
the employer shall provide suitable board and lodg-
ing or if the employer so elects, pay the employee an
amount of $364.00 per week as a living away from
home allowance.

(ii) An employee request to be paid the living away from
home allowance in lieu of board and lodging will
not be unreasonably withheld.

(iii) The above provisions may not apply with respect to
any industrial action that is for a duration of a full
day or more or in respect to any industrial action that
may be equivalent to 8 hours or more during the usual
working week and in such a case, the employer may
deduct from moneys owing to the employee an
amount equivalent to the board and lodging for the

period of the absence or deduct on a pro-rata basis at
the rate of one seventh (1/7th) of the living away
from home allowance for each day that the employee
is not ready, willing and available for work.

(iv) Any dispute over the status of an employee to deter-
mine whether this allowance is payable shall be
referred to the Western Australian Industrial Rela-
tions Commission for the State Agreement.

3.6 Ex-Gratia Local Living Subsidy
(i) Local employees who are engaged by construction con-

tractors on the project continuously for one week or more
shall receive an ex-gratia local living payment of
$230.00 per completed week of service on the project.

(ii) This payment is paid in lieu of any other payment
made by an employer to an employee in respect of
location, living and accommodation related expenses
and shall not apply in respect to any period of ab-
sence other than periods of paid leave or authorised
unpaid leave.

(iii) Where an employee undertakes any form of indus-
trial action that is for a duration of a full day or more
or the equivalent to 8 hours or more during the usual
working week, the employer may deduct the allow-
ance prescribed in this clause. Such deduction shall
be at the rate of one seventh (1/7th) of the prescribed
allowance for each day that the employee is not ready,
willing and available for work.

3.7 Rest and Recreation Leave
(i) Distant employees who qualify for rest and recrea-

tion leave in accordance with this Agreement shall
have the period of continuous service on site reduced
to 7 weeks in lieu of the award prescription before
being entitled to the leave.

(ii) The R & R leave shall be taken as soon as practica-
ble as agreed between the employer and employee.

(iii) Employees who qualify for the provisions of this
subclause may return to their home or to Perth or
any other place mutually agreed between the em-
ployer and employee at Christmas and Easter—

(a) by taking the entitlement to R & R prior to the
completion of the next accrual period; or

(b) by taking R & R in advance but, if by service
subsequent to the taking of R & R an entitle-
ment to that R & R does not accrue, any
payment of ordinary pay for the period of R &
R and the cost of air fares shall be refunded to
the employer unless the services of the em-
ployee are terminated by the employer through
no fault of that employee. For the purposes of
this provision, the employer may deduct any
amount to be refunded from any moneys oth-
erwise due to the employee under their contract
of employment.

(iv) Accrued rostered days off where that method of
working the 38 hours week is in place, may be taken
concurrently with the period of R & R leave.

(v) Any period of employment in respect of which an
employee has an unauthorised absence of one day or
more shall not count towards determining the em-
ployees rights to travel and leave under this subclause.

(vi) For the purposes of this subclause, a return air fare
to Perth shall be the prevailing economy Perth—Port
Hedland and return air fare available to the employer
ie. currently $596.00.

3.8 Daily Travel Payment
(i) In recognition of the costs associated in travelling to

the project, an employee performing work to which
this Agreement applies shall be paid a travel allow-
ance of $15.30 per day in lieu of the prescribed
amount in the relevant Award.

(ii) This allowance is not payable where the employer
provides the transport.

(iii) No party to this Agreement shall seek to flow this
allowance to any other operations of the respondent
employers.
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3.9 Agreement Conditions
3.9.1 Rostered Days Off (Local Employees)

Notwithstanding the provisions of the relevant Award,
locally hired employees whose working hours ar-
rangements enable a rostered day off to be taken
during the work cycle, shall take such a day off by
prior notification to the employer or accrue up to 5
days in one year unless agreed by the employee to
accrue additional days.

3.9.2 Hours of Work/Meal Break
(i) Notwithstanding the provisions of the relevant

Award, starting times of the ordinary working
hours shall be within a spread of hours be-
tween 6.00am and 6.00pm.

(ii) To facilitate a more productive working day,
this spread may be altered by an agreement
between the employer and majority of employ-
ees directly involved and where appropriate
the relevant union.

(iii) The employer may stagger the meal break to
meet operational requirements but no em-
ployee shall be compelled to work more than
six (6) hours from the commencement of the
employees ordinary hours without a meal
break.

3.9.3 Shift Work
(i) The employer may require employees to work

shift work and the employee shall work shift
work as required provided the employee is
given one weeks notice of intention to do so
including the intended starting and finishing
times of the respective shifts.

(ii) The loading for night shift work shall be in
accordance with the relevant award.

(iii) Furthermore, for employees bound by the
Metal Trades (General) Award Part II Con-
struction and the Electrical Contracting
Industry Award, a flat loading of 25% of the
ordinary rate shall apply for each hour worked
beyond the ordinary hours on the night shift.

(iv) Except as provided in this Clause, the provi-
sions of the relevant Awards shall apply.

3.9.4 Project Clothing and Footwear
(i) Each employee on commencement of work on

the project shall be supplied free of charge by
their employer one pair of safety boots, three
sets of clothing comprising of either trousers
or overalls and three shirts unless the same
employer had within the last 2 months prior to
commencement on site supplied such issue to
the employee and that issue is in good condi-
tion.

(ii) Safety footwear shall be replaced on a fair wear
and tear basis while the clothing shall be a
yearly issue or on a fair wear and tear basis
for selected items provided the worn out cloth-
ing is produced and handed in to the employer
as proof of requirement.

3.9.5 Journey Cover
As a term of this Agreement, award employees bound
by this Agreement shall be provided by their em-
ployer at no cost to themselves, journey cover
insurance.

3.9.6 Sick Leave
(i) On lawful termination of employment, an

employee with sick leave which has accrued
during the course of employment on the project
and has not been taken, shall be paid the
amount of outstanding sick leave hours on the
basis of 1/6th of a week’s pay, at the ordinary
rate of pay for that employees classification
as provided in Clause 3.2 of this Agreement,
per month of service.

(ii) The provisions of this subclause do not apply
to casuals.

3.9.7 Overtime
(i) In accordance with the relevant Award, the

employer will require employees to work rea-
sonable overtime including regularly rostered
additional overtime.

(ii) Having regard for the provisions of Clause
3.4(x), the employers will establish a proce-
dure to facilitate employees who may choose
not to work the regularly rostered additional
overtime hours; provided however that an
employee will be required to work at least 5
hours on the Saturday.

(iii) Withdrawal of Overtime
(a) The employer shall not, without good

reason and without a minimum of two
hours notice within ordinary hours
(Monday to Friday) and three hours
notice (Saturday and public holidays)
withdraw regular overtime. Periods of
notice shall be within the rostered
working day or for the minimum pe-
riod at the commencement of work on
an overtime shift.

(b) The employer may withdraw overtime
without notice in the case of any in-
dustrial action which affects the project.
Industrial action shall include strikes,
bans, limitations or any other form of
industrial restriction.

(iv) Subject to paragraph (iii) above, no party to
this Agreement will restrict the working of
overtime which may be necessary for the em-
ployers to meet their project requirements. The
practice of “one in all in” overtime will not
apply on the Project. Overtime will be rostered
on a fair and equitable basis as far as is practi-
cable.

3.10 Cyclone Procedures
(1) The following shall apply when, because of a cy-

clone, the employer stands down employees
employed under this Agreement.

(2) Each employee who—
(a) at the commencement of the cyclone period

reports for and remains at work until other-
wise directed by the employer; and

(b) following the “all clear” resumes duty in ac-
cordance with the direction of the employer;

shall be paid for the normal rostered ordinary time
and overtime hours occurring during the stand down.

(c) Notwithstanding the provisions of this sub-
clause, an employee who prior to the stand
down due to a cyclone has commenced an
overtime shift shall be paid what would have
been earned on that shift but for the stand
down.

(3) An employee who, on any day during the cyclone
stand down—

(a) is required for work and is requested to do so
by his/her employer; and

(b) is not willing or available to work when so
requested

is not entitled to pay for that day.
(4) An employee who is required to remain at or who is

called out to work during the period of time in which
the operation has been stood down during a cyclone
shall be paid for all time worked at single time in
addition to the rate he/she would have received other
than for the cyclone.

(5) (a) After the “all clear” has been given each em-
ployee shall be notified by the employer of—

(i) the time at which normal operations are
to resume; and

(ii) the time at which employees are to
resume work; and



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 146177 W.A.I.G.

an employee who does not present for work at
the time referred to in subparagraph (ii) is in
respect of that day only, entitled to payment
for time worked.

(b) The notification to be given by the employer
to the employee pursuant to paragraph (a) of
this sub-clause may be per medium of written
notice or by special announcement broadcast
by radio and/or television provided that such
an announcement is repeated at not less than
hourly intervals on at least two occasions prior
to the then stated time at which normal opera-
tions are to be resumed.

(6) (i) Where, on the day following the resumption
of normal operations or on any subsequent day
an employee cannot, because of damage
caused to the operations by the cyclone be use-
fully employed, the employer shall confer with
the relevant union official on the likely dura-
tion of the inability to commence useful work.
Subject to any alternative arrangement agreed
between the parties, an employee shall be paid
8 hours at ordinary rates per day to a maxi-
mum of 3 days if useful work is not available
before the employer invokes standing an em-
ployee down without pay. However, before any
decision to stand down an employee without
pay is made there shall be prior discussion with
the relevant union.

(ii) If an employees mobilisation to site is delayed
because of cyclone conditions or associated
to the cyclone conditions and the employee
remains available for mobilisation, the em-
ployee shall be paid 8 hours at ordinary rates
per day to a maximum of 3 days.

(iii) If an employee is demobilised to their point of
hire and is requested to hold themselves in
readiness the employee shall be paid 8 hours
at ordinary rates per day up to a maximum 38
ordinary hours.

(iv) The above provisions do not prevent the em-
ployer from terminating the employment of
an employee due to the inability to provide
useful work as a result of a cyclone.

APPENDIX A—SIGNATORIES
EMPLOYERS
JOHN HOLLAND CONSTRUCTION & ENGINEERING
PTY LTD
D. Tasker
Signed
Dated: 24/4/1997
A.C.N.: 004-282-268

KILPATRICK GREEN PTY LTD
T. Dalby
Signed
Dated: 24/4/1997
A.C.N.: 004 318 601

O’DONNELL GRIFFIN A DIVISION OF GRINNELL ASIA
PACIFIC PTY LTD
C. Van Zijl
Signed
Dated: 24/4/1997
A.C.N.: 003 905 093

PACIFIC INDUSTRIAL COMPANY
D. Short
Signed
Dated: 23/4/1997
A.C.N.: 008 895 154

UNIONS
AUTOMOTIVE FOOD METALS ENGINEERING PRINT-
ING AND KINDRED INDUSTRIES UNION—WESTERN
AUSTRALIAN BRANCH
J. Sharp-Collett
Signed
Dated: 7/5/1997
Union Seal:

COMMUNICATION ELECTRICAL ENERGY INFORMA-
TION POSTAL PLUMBING AND ALLIED SERVICES
UNION OF AUSTRALIA—WESTERN AUSTRALIAN
BRANCH
W.E. Game
Signed
Dated: 7/5/1997
Union Seal:

CONSTRUCTION MINING ENERGY TIMBER YARDS
SAWMILLS AND WOODWORKERS UNION OF AUS-
TRALIA—WESTERN AUSTRALIAN BRANCH
J. McDonald
Signed
Dated: 2/5/1997
Union Seal:

REDUNDANCY DUE TO ANI BRADKEN SOUTH
FREMANTLE PLANT CLOSURE

No. AG 103 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

ANI Bradken—South Fremantle

and

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union

of Australia, Engineering and Electrical Division, WA
Branch and Others.

No. AG 103 of 1997.

Redundancy Due to ANI Bradken South Fremantle Plant
Closure.

29 May 1997.

Order.
HAVING heard Ms C.D. Natta on behalf of the Applicant and
Mr J.D. Fiala on behalf of the Communications, Electrical,
Electronic, Energy, Information, Postal, Plumbing, and Allied
Workers Union of Australia, Engineering and Electrical Divi-
sion, WA Branch and the Transport Workers’ Union of
Australia, Industrial Union of Workers, Western Australian
Branch and Mr G.C. Sturman on behalf of The Automotive,
Food, Metals, Engineering, Printing and Kindred Industries
Union of Workers—Western Australian Branch, and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the parties and
lodged in the Commission on the 15th day of April, 1997
and subsequently amended in the terms of the following
schedule entitled Redundancy Due to ANI Bradken South
Fremantle Plant Closure be registered as an industrial
agreement.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.
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Schedule.

MEMORANDUM OF AGREEMENT

REDUNDANCY DUE TO
ANI BRADKEN SOUTH FREMANTLE PLANT

CLOSURE

1.—PARTIES TO & APPLICATION OF AGREEMENT
(1) The parties to this Agreement shall be—

(a) ANI Bradken South Fremantle.
(b) The Communications, Electrical, Electronic, Energy,

Information. Postal, Plumbing and Allied Workers
Union of Australia, Engineering & Electrical Divi-
sion, Western Australia Branch (“the CEPU”).

(c) Transport Workers’ Union of Australia, Industrial
Union of Workers, Western Australia Branch (“the
TWU”).

(d) Automotive, Food, Metals, Engineering, Printing &
Kindred Industries Union of Workers Western Aus-
tralia Branch (“the AFMEPKIU”).

(2) This Agreement shall apply to—
(a) all persons employed by ANI Bradken South Fre-

mantle, who are members or eligible to be members
of the above unions and are covered by the parent
awards (of whom there are approximately 160 per-
sons); and

(b) the parties in subclause (1) above.

1A.—PARENT AWARDS
The parent awards shall be the Metal Trades (General) Award

1966 (No. 13 of 1965) and the Transport Workers (General)
Award (No.10 of 1961), provided this agreement shall take
precedence should there by any inconsistencies.

2.—OPERATION AND DURATION
This Agreement is solely for those employees at the ANI

Bradken South Fremantle Plant and any other employees di-
rectly affected and will remain in place until the closure of the
South Fremantle Plant in 1998. In the event that an official
decision is made to keep the Plant open, this Agreement will
immediately become invalid and a commitment is made by all
parties to recommence EBA negotiations within one (1) month
of such an announcement.

3.—PAYMENTS
All payments referred to in this Agreement are based on the

employee’s current ordinary time, all purpose rate at the time
of termination.

4.—REDUNDANCY PAYMENTS
Redundancy payments will be made as per Addendum (I)

“Schedule of Service Payments” and Addendum (2) except
for the following—

(1) Further to the Plant closure announcement on 12 March
1997 the company will provide an anticipated termi-
nation date to all employees, as soon as practical.
In due course when the timing of the Natcast
Welshpool expansion plans have been established the
company will be in a position to identify future posi-
tions available at Natcast and make offers to transfer.
Simultaneously the company will identify approxi-
mate retrenchment timing for the remainder of the
employees at South Fremantle.
The actual date of termination for individuals will
not be identifiable until the closure of the plant is
imminent. Once this point is reached each individu-
als actual termination date will be identified based
on skills required during the winding down of the
plant to ensure the South Fremantle plant maintains
its capability of providing a high level of customer
service.
The company will advise individuals of their actual
termination date with as much notice as possible but
not less than the periods of notice specified in the
Metal Trades (General) Award 1965.
This actual termination date is the date redundancy
calculations will be based on and payment will be
available from that date.

Following advice of actual termination date, if an
individual wishes to terminate their employment
before the termination date and this affects the per-
formance of the company, then the redundancy
package will only be payable if the required skills
can be maintained via alternative arrangements by
the company. The company is committed to doing
everything practicable to facilitate this process.

(2) The redundancy package has been agreed in its terms
purely due to specific circumstances relevant to the
site and will not and are not to be used as a precedent
for any other redundancy circumstances either within
or outside the ANI group of companies.

5.—SICK LEAVE
100% of accumulated sick leave will be paid out on termi-

nation.

6.—ANNUAL LEAVE & RDO’S ETC
All accumulated annual leave (including leave loading),

RDO’s and any other accruable leave covered under relevant
awards will be paid out on termination in accordance with the
requirements of the award.

7.—LOYALTY PAYMENT
Commencing the pay period starting 11 March 1997 a 10%

loyalty bonus will be available to each employee taking the re-
dundancy package. Payment will only be effective if the employee
continues employment up to their termination date nominated
by the Company. The following conditions will apply;

(1) Within the ordinary working week (Monday to Fri-
day) a minimum of the individuals agreed ordinary
hours have to be worked prior to becoming eligible
for such payment. Any unauthorised leave or loss of
time will result in a loss of entitlements to the Loy-
alty bonus for the week. Time may be made up within
the week. The only exceptions are authorised ab-
sences due to Public Holidays, Annual Leave, Long
Service Leave, Rostered Days Off or Bereavement
Leave as agreed by the company. Time spent on
workers compensation will be treated as ordinary
hours worked.

(2) If less than the individuals agreed ordinary hours are
worked due to authorised leave as detailed in clause
7(1) the loyalty bonus is paid only on the actual or-
dinary hours worked.

(3) Sick leave (even with the presentation of a medical cer-
tificate) will not be considered as authorised absence.

(4) Time taken off during the notice period for the pur-
pose of seeking other employment will not be
considered as authorised leave for the purpose of the
loyalty bonus payment. Employees however are still
paid for this time as per the Award.

(5) The 10% loyalty bonus will be accumulated on a
weekly basis and paid to the employee upon reach-
ing the actual termination date as set out in (4, 1) of
this agreement.

8.—TRANSFER OPTIONS
(1) Transfers to Natcast Welshpool or other ANI facilities.
As an alternative to redundancy the company may offer a

transfer to employees to other positions within the Natcast
Welshpool or other ANI Plants where their skills can be effec-
tively utilised.

The following conditions would apply—
(a) A trial period of one month will provide an opportu-

nity for the Company and employee to assess their
long term suitability for the new position. If it is
mutually agreed that the new position is not suitable
then the redundancy package will be available to the
employee after their nominated termination date cal-
culated on their pre existing ANI Bradken Fremantle
rate. Alternatively, the Company and the employee
may mutually agree to extend the trial period.

(b) Upon transfer the employee agrees to abide by that
site’s current Agreement including pay rates appli-
cable to that classification and/or trade. This also
includes the trial period.
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(c) On or prior to completion of the trial period if an
employee is found to be unsuitable for the position
or elects not to accept the position, redundancy will
be no less than the redundancy payment as defined
at the Bradken South Fremantle Plant prior to trans-
fer.

(d) An employee is not compelled to accept an offer of
transfer to another site. If such an offer is declined,
the employee is still eligible for all entitlements un-
der this agreement.

(e) Employees accepting job offers at Natcast Welshpool
or other ANI Plants will be eligible for a travel al-
lowance equal to the most expensive public transport
to cover the extra distance travelled from their exist-
ing place of abode to their new job location. In the
case of Natcast Welshpool this allowance would be
$2.50 each way based on rail transport. This allow-
ance will be paid for all journeys to and from the
workplace when the employee is required for duty.
This allowance will cease after 6 (six) months of the
transfer or if the distance is reduced to below their
current travel distance due to change of abode.

(f) If an employee wishes to relocate closer to the
Welshpool site within 12 months of transfer the com-
pany will reimburse relocation costs to a maximum
of $5000 if supported by documentation and receipts.
If an employee leaves the company in less than 12
months a pro-rata repayment would apply.

(2) Interstate Transfers
Where a transfer is interstate and at the request of the Com-

pany, a suitable package will be negotiated on an individual
basis with the Plant Manager.

9.—NOTICE OF TERMINATION OF EMPLOYEE
(1) The notice of termination required to be given by an

employee shall be a minimum of one (1) week for an em-
ployee with less than one (1) years continuous service and a
minimum of two (2) weeks for employees with greater than
one (1) years continuous service.

(2) If an employee can sho cause during the notice period
that alternative employment has been found then the notice
period as outlined in Clause 9 (1) may be waived at the discre-
tion of the management.

(3) An employee will only be paid for actual hours worked.
No payments in lieu of the notice prescribed in subparagraphs
9 (1)and (2) will be made.

10.—FUTURE RE-EMPLOYMENT AND ASSISTANCE
The company will provide out placement assistance and in-

vestment counselling to all redundant employees and/or
employees considering redundancy at their request.

11.—LIMIT OF AGREEMENT
It is agreed by all parties that this redundancy agreement

specifically relates to and only to the closure of the ANI
Bradken South Fremantle Plant and employees directly af-
fected by the closure.

12.—SELECTION CRITERIA
If there are more employees wishing to transfer to Welshpool

than positions available, all relevant parties bound by this agree-
ment shall establish a selection criteria.

13.—RESOLUTION OF DISPUTES
In the event of a dispute or question arising from this agree-

ment, it shall be dealt with in the following manner.
1. The employee/s concerned (and the shop steward if

requested) shall discuss the matter with the company
Human Resources Manager.

2. If the matter cannot be resolved at that stage the mat-
ter shall be discussed between the employee/s
concerned, the representative of the state branch of
the relevant union/s and the General Manager of the
Company.

3. If the matter cannot be resolved at the second stage
the matter shall be referred to the Western Austral-
ian Industrial Relations Commission for conciliation
and if necessary arbitration.

4. Sensible time limits of at least 7 days shall be al-
lowed for the completion of each stage of the process.

5. In order to allow for the peaceful resolution of griev-
ances pursuant to this agreement the parties shall not
engage in stoppages of work, lockouts or any other
bans or limitations on the performance of work.

SIGNATURES
Accepted by—

(indecipherable)
On behalf of ANI Bradken

(signed by J.D. Fiala)
On behalf of the Communications, Electrical, Electronic,
Energy, Information, Postal, Plumbing and Allied Serv-
ices Union of Australia

(signed by J. Sharp-Collett)
On behalf of Automotive, Food, Metals, Engineering,
Printing & Kindred Industries Union, Western Australian
Branch.

(indecipherable)
On behalf of Transport Workers’ Union of Australia, In-
dustrial Union of Workers, Western Australia Branch.

Addendum (1)

REDUNDANCY DUE TO
ANI BRADKEN SOUTH FREMANTLE PLANT

CLOSURE

SCHEDULE OF SERVICE PAYMENTS
Years of Redundancy Long Service Wks
Service Payments # Leave Payments
Under 1 0 weeks Nil 0
1 4 weeks Nil 0
2 6 weeks Nil 0
3 7 weeks Nil 0
4 9 weeks Nil 0
5 11 weeks Nil 0
6 { 13.5 weeks Nil 0
7 { 16 weeks Pro-Rata L.S.L. 9.1
8 { 18.5 weeks Pro-Rata L.S.L. 10.4
9 { 21 weeks Pro-Rata L.S.L. 11.7
10 2.5 weeks per { 23.5 weeks 13 Weeks L.S.L. 13
11 year of { 26 weeks Pro-Rata L.S.L. 14.3
12 service { 28.5 weeks Pro-Rata L.S.L. 15.6
13 { 31 weeks Pro-Rata L.S.L. 16.9
14 { 33.5 weeks Pro-Rata L.S.L. 18.2
15 { 36 weeks Pro-Rata L.S.L. 19.5
16 { 39 weeks Pro-Rata L.S.L. 20.8
17 3 weeks per { 42 weeks Pro-Rata L.S.L. 21.7
18 year of { 45 weeks Pro-Rata L.S.L. 22.5
19 service { 48 weeks Pro-Rata L.S.L. 23.4
20 { 51 weeks 26 Weeks L.S.L. 24.3
21 { 52 weeks Pro-Rata L.S.L. 25.13

52 weeks and capped thereafter.
* Long Service Leave Entitlements will be calculated on the

following—
(a) Completed years of service commencing prior to 1

October 1964 —13 weeks leave for 20 years con-
tinuous service;

(b) Completed years of service commencing after 1 Oc-
tober 1964 and prior to 9 December 1981—13 weeks
for 15 years continuous service;

(c) Completed years of service commencing after 9 De-
cember 1981—13 weeks for 10 years continuous
service.

* Long Service Leave will be payable on a pro-rata basis
after 7 years continuous service.

# For service greater than (1) one year, payment will be cal-
culated on a completed monthly pro-rata basis.

Addendum (2)

EXAMPLES

REDUNDANCY PAYMENT
Example 1
4 Years 6 months—

First 4 years  9 weeks
Next 6 months  1 week

Total: 10 weeks
=======
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Example 2
12 Years 6 months—

First 5 years 11 weeks
Next 7 years 2.5 weeks 17.5 weeks
Next 6 months 2.5 weeks  1.25 weeks

Total: 29.75 weeks
=========

Example 3
20 Years 6 months—

First 5 years 11 weeks
Next 10 years 2.5 weeks 25 weeks
Next 5 years 3.0 weeks 15 weeks
Next 6 months 3.0 weeks  .5 weeks

Total: 51.5 weeks
========

ROWLAND PTY LTD CONCRETE PUMPING
INDUSTRIAL AGREEMENT.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Derek Rowland Pty Ltd.

No. AG 49 of 1997.

Rowland Pty Ltd Concrete Pumping Industrial Agreement.

COMMISSIONER P E SCOTT.

5 June 1997.

Order.
WHEREAS this is an application to register an industrial agree-
ment pursuant to section 41 of the Industrial Relations Act,
1979; and

WHEREAS a hearing was convened on the 12th day of
March 1997; and

WHEREAS at that hearing the Applicant sought amendments
to the agreement and was advised that subject to the Respond-
ent consenting to the proposed amendments in writing the
agreement would be registered; and

WHEREAS the Commission wrote to the Respondent seek-
ing such consent on the 25th day of March 1997, requesting a
response by the 4th day of May 1997, to which no reply was
received; and

WHEREAS the Applicant advised the Commission by tel-
ephone on the 27th day of May 1997 that it wished to
discontinue the application to register the agreement;

NOW THEREFORE the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979
hereby orders—

THAT this application be, and is dismissed.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

SIMON CARVES ELECTRICAL SERVICES
(MAINTENANCE OPERATIONS) ENTERPRISE

BARGAINING AGREEMENT 1997
No. AG 108 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Simon-Carves Electrical Services

and

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing, and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch.

No. AG 108 of 1997.

Simon Carves Electrical Services (Maintenance Operations)
Enterprise Bargaining Agreement 1997.

23 May 1997.

Order.
HAVING heard Mr D.R. Sproule on behalf of the Applicant
and Mr C. Young on behalf of Respondent, and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979, hereby orders—

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 23rd day of April, 1997 entitled Simon
Carves Electrical Services (Maintenance Operations)
Enterprise Bargaining Agreement 1997 be registered as
an industrial agreement.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

Schedule.

1.—TITLE
This Agreement will be known as the Simon Carves Electri-

cal Services (Maintenance Operations) Enterprise Bargaining
Agreement 1997.

1A.—NO EXTRA CLAIMS COMMITMENT
It is a condition of this Agreement that during its term, there

shall be no extra claims on any of the items which have been
agreed upon and are contained in this Agreement.

2.—ARRANGEMENT
1. Title

1A. No Extra Claims Commitment
2. Arrangement
3. Term
4. Area and Scope
5. General Conditions of Employment
6. Site Disability Allowance
7. Local Living Allowance
8. Rest and Recreation
9. Essential Works Procedure

10. Safety & Security Procedures
11. Drug & Alcohol Procedures
12. Dispute Settlement Procedure
13. Living Away From Home Allowance
14. Signatories

3.—TERM
This Agreement shall operate from the first pay period com-

mencing on or after 1 November 1996 and shall continue in
force for a period of two years.

4.—AREA AND SCOPE
This Agreement shall be binding upon—

(i) Simon Carves Electrical Services
(ii) The Communications, Electrical, Electronic, Energy,

Information, Postal, Plumbing and Allied Workers
Union of Australia, Engineering and Electrical Divi-
sion, Western Australian Branch (CEPU).
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(iii) Employees of Simon Carves Electrical Services who
are engaged on minor project work and preparatory
work, maintenance, servicing, shutdown operations,
modifications of plant and equipment and work in-
cidental thereto at the Iron Ore facilities owned by
BHP at Nelson Point and Finucane Island.

(iv) At the time this Agreement was entered into, there
were approximately 7 employees engaged by
Simon Carves Electrical Services at the Iron Ore
facilities owned by BHP at Nelson Point and
Finucane Island.

5.—GENERAL CONDITIONS OF EMPLOYMENT

This Agreement is to be read in conjunction with—

(i) The Electrical Contracting Industry Award No. R22
of 1978.

(ii) The Simon Carves Electrical Services Enterprise Bar-
gaining Agreement 1996.

Where there is any inconsistency between this Agreement
and either of the documents named above, the terms and pro-
visions of this Agreement shall prevail to the extent of such
inconsistency.

6.—SITE DISABILITY ALLOWANCE

(i) A site disability allowance is specifically prescribed to
compensate each employee for all disabilities associated with
work within the scope of the Agreement and shall be paid in
lieu of allowances (1) to (16) inclusive prescribed in Clause
18.—Special Rates and Provisions of the Electrical Contract-
ing Industry Award No. R22 of 1978.

(ii) The site disability allowance shall be $2.50 for each hour
worked.

7.—LOCAL LIVING ALLOWANCE

For those employees engaged locally, a local living payment
of $230.00 per completed week of service is payable subject
to the following conditions—

* Employees are required to produce evidence of lo-
cal residency to the satisfaction of the employer.

* This payment does not apply to employees who re-
ceive from their employer accommodation expenses
in lieu of full board and lodging, i.e. Living Away
From Home Allowance.

* This payment is forfeited on a pro-rata basis in re-
spect of any week in which the employee engages in
any form of industrial action or is absent from work
without authorisation.

* This payment is not payable on annual leave except
where the employee satisfies the employer that the
employee is still incurring costs within the area whilst
on annual leave.

* This payment comes into effect from the first full
pay period commencing after 1 November 1996.

8.—REST AND RECREATION

(a) Distant employees who qualify for rest and recreation
leave in accordance with Clause 21.—Distant Work of the
Electrical Contracting Industry Award R22 of 1978 shall have
the period of continuous service on site reduced to 10 weeks
in lieu of the Award prescription before being entitled to the
leave. Time off and payment is in accordance with the
abovementioned Award provision.

(b) Where the method of working the 38 hour week is such
that a Rostered Day Off (RDO) accrues every 20th day, the
RDO shall be paid for and taken concurrently with the period
of R & R leave.

(c) Any period of employment in respect of which an em-
ployee has an unauthorised absence shall not count towards
determining the employees rights to travel and leave under
this subclause.

9.—ESSENTIAL WORKS PROCEDURE
Employees are committed to ensuring that there is an unin-

terrupted and continuous supply of labour when the respondents
are carrying out the following works—

* shutdowns; and
* emergency services

once these works have commenced, provided it is safe to do
so.

10.—SAFETY AND SECURITY PROCEDURES
(a) The employee shall comply with all safety regulations

determined by the employer and/or BHP Iron Ore.
(b) An employee covered by this Order shall display or pro-

duce on request any form of personal identification issued for
that purpose by the employer.

(c) Any employee who breaches safety or security regula-
tions may be deemed to be guilty of misconduct.

11.—DRUG AND ALCOHOL POLICY
When completed, all parties to this Agreement shall commit

to the immediate implementation of the Drug and Alcohol
Policy which is currently being developed by agreement be-
tween BHPIO and its employees.

12.—DISPUTE SETTLEMENT PROCEDURE
In such an event that there arises any question, dispute or

difficulty pertaining to this agreement, it shall be processed in
accordance with Clause 27—of the Electrical Contracting In-
dustry Award No. R22 of 1978.

13.—LIVING AWAY FROM HOME ALLOWANCE
(1) Where an employee is engaged or selected or advised by

an employer to proceed to construction work at such a dis-
tance that he cannot return to his home each night and the
employee does so, the employer shall provide the employee
with suitable board and lodging or shall pay the expenses rea-
sonably incurred by the employee for board and lodging.
Expenses reasonably incurred by the employee for board and
lodging shall equate to three hundred and sixty four dollars
($364.00) per week for the duration of this Agreement.

(2) The provisions of subclause (1) of this clause does not
apply with respect to any period during which the employee is
absent from work without reasonable excuse and in such case,
where the board and lodging is supplied by the employer, he
may deduct from monies owing or which may become owing
to the employee an amount equivalent to the value of that board
and lodging for the period of absence.

14.—SIGNATORIES
Signed for and on behalf of Simon Carves Electrical Serv-

ices.
L. Paholski (signed) PAHOLSKI 15-04-97
Signature Name of person authorised Date

to sign (print)
indecipherable (signed) Clerk 15.4.97

Witness Signature Title (print) Date
THE COMMON SEAL of )
Communications, Electrical, Electronic )
Energy, Information, Postal, Plumbing & )
Allied Workers Union, Engineering & ) Common Seal
Electrical Division, Western Australian )
Branch. )
was hereunto affixed in the presence of: )
W.E. Game (signed) STATE SECRETARY 26-3-97

Signature Title (print) Date
indecipherable (signed) CLERK 26.3.97

Witness Signature Title (print) Date
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SIR CHARLES GAIRDNER HOSPITAL
ENGINEERING & BUILDING SERVICES

WORKSHOPS ENTERPRISE AGREEMENT 1997
No. AG 85 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch
and

The Automotive, Food, Metals Engineering, Printing and
Kindred Industries Union of Workers, Western Australian

Branch
and

The Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and
The Construction, Mining, Energy, Timberyards, Sawmills
and Woodworkers Union of Australia—Western Australian

Branch
and

The Plumbers and Gasfitters Employees’ Union of Australia,
West Australian Branch, Industrial Union of Workers

and
The Western Australian Builders’ Labourers, Painters and

Plasterers Union of Workers
and

Sir Charles Gairdner Hospital.
No. AG 85 of 1997.

21 May 1997.
Order.

REGISTRATION OF AN INDUSTRIAL AGREEMENT
No. AG 85 OF 1997.

HAVING heard Mr J. Rosales-Castaneda on behalf of the first
named party, Mr J. Mossenton and with him Mr G.C. Sturman
on behalf of the second named party, Ms J. Harrison on behalf
of the fourth and sixth named parties and Ms C.P. Drew on
behalf of the seventh named party; and

WHEREAS the third and fifth named parties were not rep-
resented; and

WHEREAS an agreement has been presented to the Com-
mission for registration as an Industrial Agreement; and

WHEREAS the unrepresented parties have executed the
aforementioned agreement, and the Commission is therefore
satisfied that reflects their intention that the agreement be reg-
istered; and

WHEREAS the Commission is satisfied that the aforemen-
tioned agreement complies with s.41A, s.49A and s.49B of
the Industrial Relations Act, 1979;

NOW THEREFORE the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

THAT the agreement titled the Sir Charles Gairdner
Hospital Engineering & Building Services Workshops
Enterprise Agreement 1997, filed in the Commission on
7 May 1997, signed by me for identification, be and is
hereby registered as an Industrial Agreement.

(Sgd.) C.B. PARKS,
[L.S.] Commissioner.

AGREEMENT.

SIR CHARLES GAIRDNER HOSPITAL
ENGINEERING & BUILDING SERVICES WORKSHOPS

ENTERPRISE AGREEMENT 1997

1.—TITLE
This Agreement shall be known as the Sir Charles Gairdner

Hospital Engineering & Building Services Workshops Enter-
prise Agreement 1997.

2.—ARRANGEMENT
Clause Page
1. TITLE 1
2. ARRANGEMENT 1
3. APPLICATION AND PARTIES BOUND 1
4. RELATIONSHIP TO PARENT AWARDS 2
5. NO EXTRA CLAIMS 2
6. TERM 2
7. OBJECTIVES OF THIS AGREEMENT 2
8. SPECIFIC COMMITMENTS AND

OBJECTIVES OF THE PARTIES 3
9. CONSULTATION AND COMMUNICATIONS 5
10. CLASSIFICATION AND REMUNERATION 6
11. SPECIAL RATES AND PROVISIONS 8
12. HOURS OF WORK AND ROSTERING 8
13. ANNUAL RECREATION LEAVE 8
14. PUBLIC HOLIDAYS 9
15. SICK LEAVE 9
16. LONG SERVICE LEAVE 10
17. BEREAVEMENT LEAVE 11
18. PARENTAL LEAVE 11
19. SPECIAL LEAVE WITHOUT PAY 11
20. SPECIAL LEAVE WITH PAY 11
21. FAMILY LEAVE 11
22. STUDY ASSISTANCE 11
23. DISPUTE RESOLUTION 12
24. THE SIGNATORIES TO THIS AGREEMENT 12
APPENDIX 1—HOSPITAL’S VISION, MISSION,

VALUES AND GOALS 14
APPENDIX 2—ANNUAL SALARIES 15

3.—APPLICATION AND PARTIES BOUND
3.1 This Agreement binds the Board of Management of Sir

Charles Gairdner Hospital (the Hospital) and its Employees
who are members or are eligible to be members of the Unions
bound by this agreement and who are engaged in the Engi-
neering & Building Services Workshops.

3.2 This Agreement binds the following Unions—
3.2.1 Australian Liquor Hospitality and Miscellaneous

Workers Union, Miscellaneous Workers Division,
Western Australian Branch.

3.2.2 Construction, Mining, Energy, Timberyards, Saw-
mills and Woodworkers Union of Australia, Western
Australian Branch.

3.2.3 The Plumbers and Gas Fitters Employees Union of
Australia, Western Australian Branch.

3.2.4 The Western Australian Builders Labourers, Paint-
ers, Plasterers Union of Workers.

3.2.5 The Automotive Food Metal Engineering, Printing
and Kindred Industries Union of Workers, Western
Australian Branch.

3.2.6 The Communication, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers
Union of Australia—Engineering & Electrical Divi-
sion—Western Australian Branch.

3.3 The estimated number of Employees bound by this Agree-
ment at the time of registration is 73 Employees.

3.4 In this Agreement “Parties” means the Hospital and the
Unions bound by this Agreement.

4.—RELATIONSHIP TO PARENT AWARDS
4.1 This Agreement shall be read in conjunction with the

following Awards—
4.1.1 Building Trades (Government) Award 1968 31A of

1966.
4.1.2 Engineering Trades (Government) Award, 1967

Award Nos. 29, 30 and 31 of 1961 and 3 of 1962.
4.1.3 Hospital Workers (Government) Award No. 21 of

1966
4.1.4 Miscellaneous Government Conditions and Allow-

ances Award No. A 4 of 1992.
4.2 This Agreement aims to make uniform provisions to cover

all Employees. On issues which it is silent the relevant award
shall apply.

4.3 This Agreement shall take precedence to the extent of
any inconsistency with the Awards.
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4.4 Australian Liquor Hospitality and Miscellaneous Workers
Union, Miscellaneous Workers Division, Western Australian
Branch commits to make application, in terms agreed in advance
with the Hospital, to amend any enterprise agreement and/or
award made by the Australian Industrial Relations Commission,
to the effect that the same terms and conditions as provided un-
der this Agreement will apply to persons who are members or
are eligible to be members of the union and who are employed in
the Engineering & Building Services Department. This Agree-
ment shall not apply to those persons who are members or who
are eligible to be members of the Australian Liquor Hospitality
and Miscellaneous Workers Union, Miscellaneous Workers Di-
vision, Western Australian Branch, and who are employed in the
Engineering & Building Services Department, until such time as
the required amendments are made.

5.—NO EXTRA CLAIMS
It is a condition of this Agreement that the Parties will not

seek any further claims with respect to wages or conditions
during the life of this Agreement

6.—TERM
6.1 The term of this agreement shall be 18 months com-

mencing on 1 April 1997.
6.2 The parties shall commence negotiations on a new agree-

ment no later than 4 months prior to the date this agreement expires.

7.—OBJECTIVES OF THIS AGREEMENT
7.1 Facilitating continuous improvements in systems of work

to the benefit of customers, Employees and the Hospital.
7.2 Achieving improved communication and genuine con-

sultation in the workplace.
7.3 Increasing flexibility in the organisation of staff resources

in order to provide high quality services to clients.
7.4 Promoting job security through improving the overall com-

petitiveness of the Engineering & Building Services Workshops.
7.5 Provide a pathway to wage increases consistent with the

achievement of improved productivity and efficiency.

8.—SPECIFIC COMMITMENTS AND OBJECTIVES
OF THE PARTIES

8.1 The Parties are committed to the Mission, Vision and
Values of the Hospital and to the Goals of the Hospital as
specified in Appendix 1.

8.2 The Parties are committed to continuing active partici-
pation in the Occupational Safety and Health management
process which operates within the Hospital and to ensuring
the relevant standards are adhered to.

8.3 The Parties are committed to the provision of accredited
off-site and on-site training for the purpose of systematically
developing Employees work skills consistent with the operational
requirements of the Hospital and the career paths of employees.

8.4 The parties agree—
8.4.1 to endeavour to implement measures that will con-

tribute to achieving more secure employment in the
Engineering & Building Services Workshops;

8.4.2 that arbitrary job reductions are not the basis for
achieving the ongoing improvements in productiv-
ity and efficiency envisaged by this Agreement;

8.4.3 that a decision as to whether a vacant job is filled,
restructured, or the work reorganised is a matter for
the Employer, after full consultation with Employ-
ees and the Unions; and

8.4.4 that there will be no redundancy schemes imple-
mented by the Employer without full consultation
with Employee’s and the Union’s;

8.5 QEII Site Specific Issues
The Parties recognise that the physical structure and layout

of the QEII Medical Centre site presents particular challenges
to Employees and the Hospital in seeking to improve systems
of work. The Parties agree to be flexible and innovative in
addressing these challenges generally. Without limiting the
commitment to continuous quality improvement in systems
of work, the following specific initiatives are agreed.

8.5.1 Site Communications
8.5.1.1 The Parties agree to the introduction of improved

systems of communication and task allocation /

reporting, which may include but not necessar-
ily be limited to, the use of pagers, mobile
telephones, radios and computer terminals, by
Employees as required by the Hospital.

8.5.1.2 The continuing and productive use of such
systems of communication and task allocation
/ reporting is a requirement for commencing
and continuing the payment of the first wage
increase provided by this Agreement.

8.5.2 Meal and Rest Breaks
8.5.2.1 The Parties agree that Employees will rou-

tinely take meal and rest breaks at the staff
facility closest to the location the Employee is
working at the time the meal or rest break is
taken, in order to improve productivity gener-
ally and in particular to reduce lost time
associated with travelling within the site.

8.5.2.2 The continuing achievement of this objective
by Employees, is a requirement for commenc-
ing and continuing the payment of the first
wage increase provided by this Agreement.

8.5.3 Satellite Workshops
8.5.3.1 The Parties agree to the establishment of satel-

lite workshops at strategic locations on the site
and to protocols for the continuing and produc-
tive use of these workshops to improve
productivity generally and in particular to reduce
lost time associated with travelling within the site.

8.5.3.2 The continuing and productive use of the sat-
ellite workshops by Employees, is a
requirement for commencing and continuing
the payment of the second wage increase pro-
vided by this Agreement.

8.5.4 Mobile Workbenches
8.5.4.1 The Parties agree to the introduction of mo-

bile workbenches and to the continuing and
productive use of these mobile workbenches
to improve productivity generally and in par-
ticular to reduce lost time associated with
travelling within the site.

8.5.4.2 The continuing and productive use of mobile
workbenches by Employees, is a requirement
for commencing and continuing the payment
of the second wage increase provided by this
Agreement.

8.6 Performance Management
8.6.1 In the interests of improving overall competitiveness,

the Parties will ensure that effective performance
management based on open communication and feed-
back is practiced within the Engineering & Building
Services Workshops.

8.6.2 The Parties agree to jointly develop, within 4 months
of the date of commencement of this Agreement, a
continuing performance management and develop-
ment process which is consistent with the Hospitals
Performance Management Policy.

8.6.3 The Employees bound by this Agreement agree to
actively participate in the systematic development
of their own work performance and skills though the
continuing performance management and develop-
ment process developed pursuant to this Agreement.

8.6.4 The achievement of this objective and the continuing
participation of Employees in the performance man-
agement and development process is a requirement for
commencing and continuing the payment of the sec-
ond wage increase provided by this Agreement.

8.7 Team “Works”
8.7.1 The Parties will implement and continue to develop

the Team Works concept as a primary vehicle for
achieving continuous quality improvement in systems
of work and for improvements in the productivity,
efficiency and customer focus of the Engineering &
Building Services Workshops generally.

8.7.2 The Employees bound by this Agreement agree to
actively participate in the continuing implementa-
tion and development of the Team Works concept.
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8.7.3 The achievement of this objective and the continu-
ing participation of Employees in the continuing
implementation and development of the Team Works
concept, is a requirement for commencing and con-
tinuing the payment of the second wage increase
provided by this Agreement.

8.8 Establishment, further development and monitoring of
Key Performance Indicators

8.8.1 The Parties agree that the Key Performance Indica-
tors identified are valid representative measures of
performance which will be used in assessing the over-
all performance of Engineering & Building Services
Workshops and where appropriate the achievement
of the various Specific Objectives and Commitments
of the Parties.

8.8.1.1 KPI No. 1—Percentage of requisitioned tasks
completed on the same day (day of allocation)
An increasing percentage trend should be the
outcome contingent on base number of trades
staff.

8.8.1.2 KPI No. 2—No. of days required to complete
80% of requisition tasks.
A decreasing trend should be the outcome con-
tingent on base number of trades staff.

8.8.1.3 KPI No. 3—Average hours booked per task
by month.
A decreasing trend should be the outcome.

8.8.1.4 KPI No. 4—Outstanding work index.
Indicates the extent of any backlog of work
(eg an increasing index will indicate lack of
resources, increased time spent on tasks which
can be checked against KPI No. 3). A decreas-
ing trend should be the outcome contingent
on base number of trades staff.

8.8.1.5 KPI No. 5—Support activities.
Provides a check on KPI No’s 1, 2 & 3, moni-
toring the allocation of hours to Administrative
duties; Estimating; General duties; Meetings;
Non-productive time; Supervision; Education
& Training; and Leave by hours and percent-
age of total hours available. A decreasing trend
should be the outcome.

8.8.2 The Parties agree that these Key Performance Indi-
cators will not be used in isolation of other measures,
which may include factors such as indicators of cus-
tomer satisfaction, in quantifying the overall
performance of Engineering & Building Services
Workshops and where appropriate the achievement
of the various Specific Objectives and Commitments
of the Parties.

8.8.3 The Parties agree to actively co-operate in the devel-
opment of other performance indicators which will
assist in quantifying the overall performance of En-
gineering & Building Services Workshops and the
achievement of the various Specific Objectives and
Commitments of the Parties.

8.8.4 The continuing participation of the Parties in the de-
velopment of performance indicators which will
assist in quantifying the overall performance of En-
gineering & Building Services Workshops and the
achievement of the various Specific Objectives and
Commitments of the Parties, is a requirement for
commencing and continuing the payment of the third
wage increase provided by this Agreement.

8.9 Award Consolidation and Rationalisation.
8.9.1 The Parties recognise the importance of adopting flex-

ible and uniform conditions of employment,
appropriate to the Hospital environment, for all cat-
egories of Employees to which this Agreement applies.

8.9.2 The Parties agree to develop and seek the making,
by consent between the Parties, of a single award,
incorporating all the benefits of the agreement, which
provides flexible and uniform conditions of employ-
ment, appropriate to the Hospital environment, for
all Employees to which this Agreement applies.

8.9.3 The Parties agree that the starting point for negotia-
tion of the single award will be this Agreement and the
parent awards as at the date the Agreement commences.

8.9.4 The achievement of this objective, including the mak-
ing of the consent award by the Industrial Relations
Commission, is a requirement for commencing and
continuing the payment of the third wage increase
provided by this Agreement.

9.—CONSULTATION AND COMMUNICATIONS
9.1 Specific Commitment of the Parties
The Parties will establish an Employee Relations Consulta-

tive Committee as a vehicle to improve communication and
genuine consultation in the workplace.

9.2 Terms of Reference
9.2.1 Without limiting the range of activities and matters

which the Parties may at any time agree to include in
the Terms of Reference of the Committee, the Com-
mittee will—

9.2.1.1 Oversee the implementation of this Agreement
and measures that have been designed to im-
prove the efficiency and productivity of the
Engineering & Building Services Workshops.

9.2.1.2 Be the umbrella committee for all employee
relations issues that may arise during the term
of the Agreement.

9.2.1.3 Meet regularly to ensure that the framework
of the Enterprise Agreement is adhered to.

9.2.2 The Committee will develop and endorse its own
more specific Terms of Reference. The Parties will
consult on the preparation of draft Terms of Refer-
ence to be tabled at the first meeting.

9.3 Composition
9.3.1 The Consultative Committee shall, subject to

subclause 9.3.3, consist of equal numbers of repre-
sentatives of Employees and the Employer. The
Employee Representatives shall be directly elected
by all employees to whom this agreement applies.

9.3.2 For the purposes of the election of Employee Repre-
sentatives to the Committee and the conduct of the
business of the Committee there will be no distinc-
tion made by the Parties between members and
non-members of the Unions.

9.3.3 The Unions may nominate up to three additional ac-
credited workplace representatives as members of
the Committee.

9.3.4 The Unions may each nominate an official to attend
meetings of the Committee.

9.4 General
9.4.1 Meetings of the Committee will be scheduled to oc-

cur during the ordinary working hours of members.
It is however acknowledged that some commitment
of members time outside of normal working hours
may be required.

9.4.2 The Hospital will provide Committee members with
reasonable time away from their normal work to
undertake the duties of members, which will include
but will not necessarily be limited to—

9.4.2.1 Formal and informal consultation with staff
in the workplace.

9.4.2.2 Participation in working parties which may be
established by the Committee.

9.4.2.3 Meetings of employee representatives imme-
diately prior to meetings of the Committee.

9.4.2.4 Participation in agreed training designed to equip
members with the knowledge and skills to con-
tribute effectively to the business of the Committee.

9.4.3 The Committee will develop agreed protocols for the
release of members from their normal work.

9.4.4 The Hospital will provide secretarial support for the
Committee.

10.—CLASSIFICATION AND REMUNERATION
10.1 The annual base salaries and the 2% lump sum pay-

ment in recognition of past productivity, for Employees to
whom the rates of pay and allowances prescribed in the parent
awards would otherwise apply, are specified in Appendix 2.
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10.2 The prescribed annual base salary incorporating the first
4% wage increase is payable on and from 1 April 1997 subject
to the continuing achievement of the objectives of sub-clauses
8.5.1 and 8.5.2.

10.3 The prescribed annual base salary incorporating the
second 3% wage increase is payable on and from 1 August
1997 subject to the continuing achievement of the objectives
of subclauses 8.5.1, 8.5.2, 8.5.3, 8.5.4, 8.6 and 8.7.

10.4 The prescribed annual base salary incorporating the third
3% wage increase is payable on and from 1 December 1997
subject to the continuing achievement of the objectives of
subclauses 8.5.1, 8.5.2, 8.5.3, 8.5.4, 8.6, 8.7, 8.8 and 8.9.

10.5 Employees will perform any job within their area of
expertise and scope of activity up to and at the classification
level to which they are appointed provided that they have the
necessary skills and competencies.

10.6 If an Employee’s classification is increased during the
life of this Agreement the Employee will be paid the annual
base salary according to the new classification from the date
the change in classification is effective.

10.7 Employee’s total annual salary will be paid in equal
fortnightly instalments by direct funds transfer to an account
nominated by the Employee at an approved bank, building
society or credit union.

10.8 If Employee’s are paid for work not subsequently performed
or are overpaid due to administrative or similar error, the Hospital
will, after consultation with the Employee, make adjustments to
the Employees subsequent fortnightly salary payments.

10.8.1 A one-off overpayment will be recovered in the pay
period immediately following the pay period in which
it was made, or in the period immediately following
the pay period in which it was discovered that the
overpayment had occurred.

10.8.2 Cumulative overpayments will be recovered at a rate
agreed between the Hospital and the Employee pro-
vided that if the Hospital and the Employee can not
agree on a reasonable recovery rate the Industrial
Relations Commission may determine what is rea-
sonable in the circumstances.

10.8.3 Other arrangements for the recovery of overpayments
may be agreed between the Parties.

10.9 An Employee who is required by the Employer to act in a
position which attracts a higher rate of pay than the Employee’s
ordinary rate of pay, shall be paid higher duties based on the
difference between the rates of pay and the proportion of the
higher classified duties which were assigned, provided that—

10.9.1 An Employee who undertakes higher duties for more
than two hours in a shift shall in addition be paid higher
duties for the whole of the remainder of the shift.

10.9.2 No higher duties allowance is payable to an Employee
who is required to act in a position solely because
the substantive occupant is on a rostered day off duty.

10.10 If an Employee is under paid due to administrative or
similar error the under payment will be rectified in the pay
period immediately following the pay period in which it was
discovered that the under payment had occurred.

10.11 An Employee will not be paid any salary for any pe-
riod during which the Employee does not perform all duties as
directed, consistent with the Employee’s classification, unless
such non-performance is authorised in writing by the Employer.

11.—SPECIAL RATES AND PROVISIONS
11.1 The annual base salaries prescribed in this Agreement

incorporate a commuted allowance which is in substitution
for all disability allowances and other special rates and provi-
sions, except as provided in this clause.

11.2 Polychlorinated Biphenyls: Employees required to re-
move or handle equipment or fittings containing
polychlorinated biphenyls (PCBs), for which protective cloth-
ing must be worn, shall be paid an allowance of $1.33 for each
hour or part thereof whilst so engaged.

11.3 Asbestos: Employees engaged in a work process in-
volving asbestos who are required to wear protective
equipment, ie. respiratory protection in the form of a high ef-
ficiency class H particulate respirator and/or special clothing,
shall be paid an allowance of 43 cents per hour for each hour
or part thereof whilst so engaged.

11.4 Furnace Work: Employees engaged in the construction
or alteration or repairs to boilers, flues, furnaces, retorts, kilns,
ovens, ladles, steam generators, heat exchangers and similar
refractory work or on underpinning shall be paid 92 cents per
hour or part thereof whilst so engaged.

11.5 Construction Work: the relevant provisions of the parent
awards continue to apply on the same basis as they did at the
date of commencement of this Agreement provided that the rates
specified therein will be discounted by $13.00 per week.

11.6 Where more than one of the disabilities entitling an Em-
ployee to extra rates exists on the same job the Employee shall
be paid only the highest rate for the disabilities so prevailing.

12.—HOURS OF WORK AND ROSTERING
12.1 The ordinary hours of work shall be 38 per week and

shall be worked as rostered in 5 consecutive shifts of 7.6 hours
(exclusive of meal breaks) per week.

12.2 The ordinary hours shall be worked between 6.00 AM
and 6.00 PM Monday to Friday as rostered.

12.3 The roster shall be established by the Employer in ac-
cordance with the operational requirements of the Hospital after
consultation with the Employees to whom the rosters apply.

12.4 The roster shall be posted, at least 48 hours before it
comes into operation, in a convenient place where it can be
readily seen by the Employees concerned.

12.5 Regular work outside of the ordinary hours of work
shall attract the relevant shift penalties. Unrostered work shall
attract the relevant overtime provisions.

12.6 Nothing in the Agreement shall prevent the Parties from
agreeing to alternative arrangements to regulate ordinary hours
of work and rostering.

13.—ANNUAL RECREATION LEAVE
13.1 Employees will receive 20 days of paid annual recrea-

tion leave, excluding public holidays, for each period of 12
months continuous service.

13.2 Employees annual recreation leave entitlement will accrue
pro rata on a weekly basis and be cumulative from year to year.

13.3 Annual leave will be taken at times agreed between the
Employee and the Hospital. In reaching such agreement equal
consideration shall be given to the needs of the Employee and
the operational convenience of the Hospital.

13.4 Employees will be entitled, after the end of each period of
12 months continuous service and before the completion of the
subsequent period of 12 months continuous service, to take an-
nual recreation leave in one continuous period of 4 weeks or in
two separate periods of not less than 2 weeks on each occasion.

13.5 Employees will take unused annual recreational leave
accrued during a period of 12 months continuous service be-
fore the completion of the subsequent period of 12 months
continuous service, if required by the Hospital on the giving
of reasonable notice.

13.6 If the Hospital and the Employee agree annual recrea-
tion leave may be taken in any number of periods not less than
1 day on each occasion.

13.7 An employee will be paid when on leave the rate of pay
the employee received for the greatest proportion of the calen-
dar month prior to taking the leave.

13.8 The annual base salaries prescribed in this Agreement
incorporate a commuted allowance which is in substitution for
leave loading. Leave entitlements utilised during the life of this
Agreement, including credits accrued prior to the commence-
ment of the Agreement, will not otherwise attract leave loading.

13.9 The aggregate value of leave loading payable on out-
standing accrued and pro-rata leave, as at day before the date
of the commencement of this agreement, will be calculated in
accordance with the award provisions which apply on that day.
The appropriate amount will be paid together with salary in
the first payment period on or after 1 July 1997.

13.10 The parties agree that any accrued and pro-rata leave
credits which are carried forward by employees as at the date
this agreement ceases to apply, will not attract any leave load-
ing irrespective of whether the award or industrial agreement
which then applies provides for payment of leave loading.

13.11 Nothing in this agreement shall prevent an Employee,
with the consent of the Employer, from accumulating and car-
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rying forward any portion of the Employee’s annual leave en-
titlements from one year to the next.

13.12 The Employer will not unreasonably withhold con-
sent for the accumulation of up to 40 days of paid annual
recreation leave for the purpose of taking extended leave in a
particular year.

14.—PUBLIC HOLIDAYS
14.1 New Year’s Day, Australia Day, Good Friday, Easter

Monday, Anzac Day, Labour Day Foundation Day, Sovereign’s
Birthday, Christmas Day and Boxing Day will be paid public
holidays.

14.2 All hours worked on a Public Holiday will be paid at
the rate of 250% of the ordinary rate of pay or if an Employee
chooses, the Employee will be paid at the rate of 150% of the
ordinary rate of pay and time off in lieu credits will be in-
creased at the rate of 100% for each hour worked.

14.3 When a paid public holiday falls on a Saturday or Sun-
day, the holiday will be observed on the next Monday.

14.4 When Boxing Day falls on a Sunday or Monday, the
holiday will be observed on the next Tuesday.

14.5 In each case the substituted day will be a paid holiday
and the day for which it is substituted will not be a holiday.

14.6 Nothing in this Agreement will prevent the Parties from
agreeing alternative arrangements for the taking of public holi-
days.

15.—SICK LEAVE
15.1 Employees will receive 10 days of paid sick leave for

each period of 12 months continuous service.
15.2 Employees sick leave entitlements will accrue pro rata

on a weekly basis and be cumulative from year to year.
15.3 Any absence on sick leave of more than two consecu-

tive days, will be supported by evidence that satisfies the
Hospital that the absence from work was on account of per-
sonal illness or injury.

15.4 The total number of absences on sick leave, which are
not supported by evidence that satisfies the Hospital that the
absence from work was on account of personal illness or in-
jury, shall not exceed 5 days in any particular accrual period

15.5 In the event of prolonged or repetitive absence on sick
leave, the Hospital may require an Employee to provide a re-
port on their health status from a registered medical practitioner,
or be examined by a registered medical practitioner selected
by agreement between the Employer and the Employee. The
fee for any such examination will be paid by the Hospital.

15.6 If an Employee provides satisfactory medical evidence
that the Employee was restricted to a hospital or the Employee’s
place of residence for 7 consecutive days or more whilst on paid
leave, the Hospital will grant the Employee paid sick leave, up
to the limit of the Employee’s accrued entitlement, and the Em-
ployee’s leave credits for that period will be reinstated.

16.7 For the purposes of this clause a certificate issued by a
registered medical practitioner will satisfy the Hospital that
the certified absence from work was on account of personal
illness or injury.

16.—LONG SERVICE LEAVE
16.1 Employees will receive a cumulative entitlement to 13

weeks paid long service leave after 10 years’ continuous serv-
ice; and after each further 7 years’ continuous service.

16.2 Long service leave will be taken at times agreed between
the Employee and the Hospital. In reaching such agreement equal
consideration shall be given to the needs of the Employee and
the operational convenience of the Hospital.

16.3 Employees will be entitled, after the end of each ac-
crual period and before the completion of the subsequent
accrual period, to take long service leave in one continuous
period of 13 weeks.

16.4 Employees will take long service leave within 3 years of
the date the leave is accrued unless the Hospital agrees otherwise.

16.5 If the Employee and the Hospital agree any period of
accrued long service leave at full pay may be converted to
twice that period at half pay.

16.6 If the Hospital and the Employee agree long service
leave may be taken in any number of periods not less than 1
week on each occasion.

16.7 A public holiday occurring during a period of long serv-
ice leave is part of the long service leave and an extra day in
lieu will not be granted.

16.8 In this clause “continuous service” includes any period
during which an Employee was absent on approved paid leave,
and any service with the Hospital immediately prior to this
Agreement having effect.

16.9 In this clause “continuous service” does not include
any periods exceeding 4 weeks, on each occasion, during which
an Employee was absent on leave without pay or parental leave
or any other absence during which the Employee was not paid,
however such leave shall not be deemed to break service.

16.10 In this clause “continuous service” does not include
any periods during which an Employee was absent on long
service leave which had accrued prior to 1 April 1974.

16.11 If an Employee is retired by the Hospital on the grounds
of ill health or for any other cause and the Employee has com-
pleted at least 12 months continuous service the Employee
will be paid out pro-rata long service leave.

16.12 Pro-rata long service leave will be paid out to an Em-
ployee’s spouse or any other person nominated by the
Employee in writing, in the event of the Employee’s death if
the Employee has completed at least 12 months continuous
service.

17.—BEREAVEMENT LEAVE
17.1 Employees will receive a non-cumulative entitlement

to paid bereavement leave for up to 2 days on the death of a
spouse, de facto spouse, child, step child, parent, step parent,
sibling, step sibling or another person who, immediately be-
fore that person’s death, lived with the Employee as a member
of the Employees family. Provided that the Hospital may ex-
ercise a discretion to grant bereavement leave to an Employee
in respect of some other person with whom the Employee has
a special relationship.

17.2 Bereavement leave will be supported by evidence that
satisfies the Hospital as to the death that is the subject of the
leave sought and the Employees relationship to the deceased
person.

18.—PARENTAL LEAVE
18.1 Employees will be entitled to take up to 52 consecutive

weeks of unpaid leave for the birth of a child to an Employee
or their spouse; or the placement of a child with an Employee
for adoption.

18.2 Employees must have completed at least 12 months con-
tinuous service before the expected date of birth or placement;
and give the Hospital at least 4 weeks written notice of the inten-
tion to take the leave before commencing parental leave.

18.3 Parental leave does not break continuity of service but
will not be taken into account when calculating the Employ-
ees period of service for the purpose of this Agreement.

18.4 Other provisions relating to parental leave are as pro-
vided by the Minimum Conditions of Employment Act 1994
(WA).

19.—SPECIAL LEAVE WITHOUT PAY
Employees may be granted leave without pay provided that

the leave does not conflict with operational requirements.

20.—SPECIAL LEAVE WITH PAY
Employees may be granted leave with pay provided that the

leave does not conflict with operational requirements.

21.—FAMILY LEAVE
21.1 An Employee may use in each calendar year up to 5

days of the sick leave with pay entitlements the Employee
accrued in previous years of service, to care for an ill spouse,
de facto spouse, child, step child, parent, parent-in-law, step
parent, sibling, step sibling or another person who lives with
the Employee as a member of the Employee’s family. Pro-
vided that the Hospital may exercise a discretion to grant family
leave to an Employee in respect of some other person with
whom the Employee has a special relationship.

21.2 An Employee who does not have accrued sick leave
with pay entitlements sufficient to take 5 days family leave
during a calender year will be entitled to use up to 5 days of
annual recreational leave for family leave purposes



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 147177 W.A.I.G.

21.3 Any absence from work on family leave will be sup-
ported by evidence that satisfies the Hospital that the family
member is ill and the Employees relationship to the ill person.

21.4 Family leave is not cumulative from year to year.

22.—STUDY ASSISTANCE
22.1 The Hospital will provide an Employee with study as-

sistance in the form of leave with pay to undertake part-time
study that is relevant to the duties being or likely to be per-
formed by an Employee, is relevant to the current and emerging
needs of the Hospital, enhances their career development, and
does not unduly affect or inconvenience the operations of the
Hospital.

22.2 Study leave with pay will be for formal study periods
only and an Employee will undertake at least 50% of formal
study in their own time. An Employee will provide evidence
that satisfies the Hospital as to their attendance and satisfac-
tory progress with studies. The maximum amount of paid study
leave will be 160 hours within a 12 month period for a full-
time Employee and pro rata for a part-time Employee

22.3 Nothing in this Agreement will prevent the Hospital
from agreeing to alternative arrangements for utilising this
entitlement to leave with pay for study purposes.

23.—DISPUTE RESOLUTION
In order to minimise the effect of any question, dispute or

difficulty that may arise between the Parties or between the
Hospital and its Employees, it is agreed that the following
procedure will be observed.

23.1 Where a dispute, grievance or other question arises, the
Employee concerned shall raise the matter with the appropri-
ate Supervisor or other nominated representative. At the
Employee’s option, the shop steward may also be present.

23.2 If not satisfactorily settled, or in cases where the matter
is of such a nature as to warrant the omission of the step de-
tailed in subclause (a) hereof, the shop steward and/or the
Employee(s) concerned shall discuss the matter with the ap-
propriate Hospital representative.

23.3 If satisfaction is not achieved, the Shop Steward of the
Employee(s) shall refer the matter to an appropriate full time
official of the Union, who shall discuss the matter with the
appropriate representative of the Hospital.

23.4 Each of the foregoing steps shall be followed in good
faith and without any undue or unreasonable delay by any party.
The parties agree that 3 working days will normally be con-
sidered reasonable for the purposes of moving from one to
another of each of the foregoing steps.

23.5 This procedure shall not apply in the event of any genu-
ine issue involving the safety of the Employee, or other person.

23.6 At any stage of this procedure, either party may refer
the matter to the Industrial Relations Commission.

23.7 Throughout the foregoing procedure normal work shall
continue. No party shall be prejudiced to final settlement by
the continuance of work in accordance with this subclause.

24.—THE SIGNATORIES TO THIS AGREEMENT
Roy Aitken (signed by R. Aitken) Secretary (signed by K Reynolds)
General Manager, Engineering THE WESTERN AUSTRALIAN
& Building Services BUILDERS LABOURERS,

PAINTERS, PLASTERERS UNION
OF WORKERS.
ON BEHALF OF THE BOARD OF
MANAGEMENT OF SIR CHARLES
GAIRDNER HOSPITAL

Secretary (signed by S Hardy) Secretary (signed by K Peckham)
THE AUSTRALIAN LIQUOR THE AUTOMOTIVE FOOD METAL
HOSPITALITY AND ENGINEERING, PRINTING AND
MISCELLANEOUS WORKERS KINDRED INDUSTRIES UNION
UNION, MISCELLANEOUS OF WORKERS, WESTERN
WORKERS DIVISION, AUSTRALIAN BRANCH
WESTERN AUSTRALIAN
BRANCH
Secretary (signed by J McDonald) Secretary (signed by W Game)
THE CONSTRUCTION, MINING, THE COMMUNICATION,
ENERGY, TIMBERYARDS, ELECTRICAL, ELECTRONIC,
SAWMILLS AND ENERGY, INFORMATION,
WOODWORKERS UNION OF POSTAL PLUMBING AND
AUSTRALIA, WESTERN ALLIED WORKERS UNION
AUSTRALIAN BRANCH OF AUSTRALIA—ENGINEERING

& ELECTRICAL DIVISION—
WESTERN AUSTRALIAN
BRANCH

Secretary (signed by W Deakin)
THE PLUMBERS AND GAS
FITTERS EMPLOYEES UNION
OF AUSTRALIA, WESTERN
AUSTRALIAN BRANCH

SIR CHARLES GAIRDNER HOSPITAL ENGINEERING
& BUILDING SERVICES

WORKSHOPS ENTERPRISE AGREEMENT 1997

APPENDIX 1—HOSPITAL’S VISION, MISSION,
VALUES AND GOALS

THE HOSPITAL’S VISION, MISSION AND VALUES
OUR VISION We will be renowned for the excellence

of our work.
OUR MISSION We are here to provide the best for you

in health care, service, teaching and re-
search.

OUR VALUES We value—
Are those beliefs Our Patients who are the most impor-
which provide a tant people in the Hospital
framework within
which the Staff who demonstrate—
Hospital conducts
its business. • caring and respect

• highly developed expertise
• commitment to continuous improve-
 ment

• enthusiasm
• pride in achievement
• honesty
• loyalty
• integrity
Strong leadership which provides direc-
tion and encourages innovation.
Teamwork based on open communica-
tion and feedback.
Teaching and research to achieve best
practice.

THE HOSPITAL’S GOALS

Goals are an outline of the key areas in which the Hospi-
tal needs to achieve results over the next four years in order
to fulfil its role and its vision. The goals of the Hospital
are—

Goal 1 Staff who are committed to our values, mission
and vision and quality management and whose
contribution is supported through quality human
resource management.

Goal 2 We will introduce a customer focus throughout
Sir Charles Gairdner Hospital.

Goal 3 We will be the preferred provider of services to
the community in our defined/key areas of clini-
cal expertise.

Goal 4 Best Practice in management will be our stand-
ard practice.

Goal 5 We will provide high quality clinical care.

Goal 6 We will be proactive and have a positive public
image and be recognised for our excellence in the
Region, throughout the State, nationally and in-
ternationally.

Goal 7 We will be recognised for the quality of research
in our areas of expertise.

Goal 8 We will be recognised as providers of high qual-
ity education to students and staff.

Goal 9 We will have an expanded financial basis and
greater independence.

Goal 10 We will have high quality information systems.

Goal 11 We will form strategic alliances.

Goal 12 We will operate appropriate facilities and serv-
ices to support the delivery of high quality patient
care.
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STEGBAR PTY LIMITED (WANGARA WA)
ENTERPRISE AGREEMENT 1997.

No. AG 109 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Stegbar Pty Limited

and

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch.

No. AG 109 of 1997.

Stegbar Pty Limited (Wangara WA) Enterprise Agreement
1997 No. AG 109 of 1997.

23 May 1997.
Order.

HAVING heard Ms C.D. Natta on behalf of the Applicant and
Mr J.D. Fiala on behalf of the Respondent and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 23rd day of April, 1997 entitled Stegbar
Pty Limited (Wangara WA) Enterprise Agreement 1997
No. AG 109 of 1997 be registered as an industrial agree-
ment, to replace C 383 of 1994 and AG 53 of 1993.

(Sgd.) G. L. FIELDING,    
[L.S.] Senior Commissioner.

———

1.—TITLE
This Agreement shall be referred to as the Stegbar Pty Ltd

(Wangara WA) Enterprise Agreement 1997 No. AG 109 of 1997.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Incidence

3a. Named Parties
4. Date, Period and Review of Operation
5. Relationship to Parent Award
6. Single Bargaining Unit
7. Objectives of Agreement
8. Labour Flexibilities
9. Continuous Improvement

10. Wages Administration
11. Redundancy
12. Wage Increases
13. State Wage Case Principles
14. Consultative Structure
15. Avoidance of Disputes
16. State Standards
17. No Precedent

Annexure ‘A’
Annexure ‘B’
Signatories

3.—INCIDENCE
This Agreement shall apply to and be binding upon Stegbar

Pty Limited (“the Company”) manufacturing plant located at
66 Prindiville Drive, Wangara, Communications, Electrical,
Electronic, Energy, Information, Postal, Plumbing and Allied
Services Union of Australia, Engineering and Electrical
Division, Western Australian Branch (“the Union”) located at
Ground Floor, 401-403 Oxford Street Mt. Hawthorn and the
employees of the Company who are members or are eligible
to be members of the Union. This agreement will apply to
approximately 45 employees of the Company.

3A.—NAMED PARTIES
(1) Stegbar Pty Ltd, 66 Prindiville Drive, Wangara WA 6065.
(2) Communications, Electrical, Electronic, Energy,

Information, Postal, Plumbing and Allied Services Union of
Australia, Engineering and Electrical Division, Western
Australian Branch at Ground Floor, 401-403 Oxford Street,
Mt Hawthorn WA 6016.

4.—DATE, PERIOD AND REVIEW OF OPERATION
(1) This Agreement shall operate from the beginning of the

first pay period to commence on or after 1 February 1997 and
shall remain in force until the completion of the pay period
commencing on or after 1 February 1999.

(2) By no later than 1 May 1998 the parties to this Agreement
undertake to formally review its performance and to negotiate
a further Agreement.

5.—RELATIONSHIP TO PARENT AWARD
This Agreement is to be read and applied in conjunction with

the Metal Trades (General) Award 1965 No. 13 of 1966.
Where there is any inconsistency with the award, this

agreement shall apply to the extent of that inconsistency.

6.—SINGLE BARGAINING UNIT
The parties, named within this Agreement, have and will

continue to act within a single bargaining unit for the purposes
of negotiating and implementing the terms of this agreement
in accordance with the January 1992 State Wage Case (see
Annexure A).

7.—OBJECTIVES OF AGREEMENT
(1) To carry forward positive changes and flexibilities

achieved in the first Agreement No. AG53 of 1993 and the
second Agreement No. C383 of 1994.

(2) To maintain the company and employees’ focus on
continuous improvement through ongoing consultation and the
implementation of change.

(3) The establishment of a culture of common purpose with
all employees whereby each person has a commitment to
productivity, a sense of membership to the team and a sense of
pride in the company and its activities and products.

8.—LABOUR FLEXIBILITIES
In order to continue to improve the flexibility and utilisation

of labour within the organisation and achieve the best customer
response times, the following will be implemented.

(1) Casual Labour
(a) In order to ensure stability of employment for current

employees it is recognised that casual labour at peak periods
is required. Accordingly, the parties agree that the casual
labour required to cover peak periods will be no more than
30% of the permanent production workforce as applicable
to each Production Area, i.e. Aluminium, Timber and
Wardrobes.

(b) It is understood that in times of industry downturn casual
employees will be the first to be laid off, thus providing greater
security for full-time employees. Casuals will be on call and
subject to one hours notice of termination.

(c) Wherever possible, based on merit, casual employees
will be offered permanent positions as they arise.

(d) Casual labour will have no voting rights in relation to
the Enterprise Agreement.

(2) Overtime
(a) Overtime will be worked as required by management

and one day’s notice of overtime will be given wherever
possible. Preference for working overtime will be given to
permanent employees. Overtime will only be offered to
employees suited to performing the relevant task.

(b) All employees must be prepared to work minimum levels
of overtime IF REQUIRED as per the following—

(i) MONDAY TO FRIDAY—A minimum availability
for a total of 6 hours is required comprising a mini-
mum 1 hour and a maximum of 3 hours every day
Monday to Friday.

(ii) SATURDAY AND SUNDAY—A minimum avail-
ability for 4 hours each day is required. (NOTE:
OVERTIME ON SUNDAY IS UNLIKELY TO BE
REQUIRED ON ANY REGULAR BASIS AND
WOULD BE USED ONLY IN EXTREME CIR-
CUMSTANCES).

(iii) UNDER EXTREME CIRCUMSTANCES AVAIL-
ABILITY FOR OVERTIME MAY EXCEED THE
LIMITS OUTLINED IN (i) AND (ii) ABOVE. THIS
REQUIREMENT WILL BE AT MANAGEMENT’S
DISCRETION.
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(c) To be eligible to work overtime on Saturday employees
must have complied with overtime requests during that week
subject to exemptions listed.

(d) The disciplinary procedure will apply to persons who
continue to refuse minimum overtime after one day’s notice
for overtime given.

(e) Exemptions—
(i) Attendance at approved external training course.

(ii) Employees on selected duties (Workers Compensa-
tion).

(iii) Pregnancy (if required by employee).
(iv) Employees who have been absent sick in the days

prior to the day when overtime is planned may not
be required to work.

(v) Genuine hardship cases will be looked at individu-
ally based on their merits.

(3) Meal and Rest Breaks
The timing of taking meal or rest breaks may be altered by

the Company without incurring a penalty if it is necessary to
have continuous operations. An example of continuous
operations would be where the employee works through a
designated meal or rest break to complete an important task.
The employee can then take the break at a later time.

(4) Multiskilling
All employees must be prepared to move to another work

section of the company if required by the manager. This could
involve working in another production department (e.g.
Aluminium Assembler could be moved to Showerscreens
Assembly). Movement of people would only occur in cases
where a need arises and will take into full consideration the
skills required to perform the alternate position. This
commitment to multiskilling will have the additional benefit
of contributing to the minimisation of retrenchments in cases
of severe downturn in business.

Should an employee be required to perform duties at a
classification higher than their normal classification and if that
higher classification attracts higher rates of pay, then the
employee will be paid at the higher rates for the period of
involvement at the higher classification level. This provision
will not apply where the employee is performing duties in a
training capacity to acquire higher levels of skill.

(5) Family Leave
During the life of this agreement employees shall be allowed

to convert up to a maximum of five (5) days per year sick
leave into Family Leave to care for sick or injured family
members. For the purposes of this agreement a family member
will include—

Spouse/defacto
Children
Parents of employee or spouse/defacto

9.—CONTINUOUS IMPROVEMENT
The parties agree and recognise that continuous improvement

is necessary for the healthy survival of the business. Therefore
the parties commit themselves to continue with existing
programs and reforms and to review and implement new
measures to achieve continuous improvement. This will
include, but not be limited to, such matters as reduction of
waste, productivity, customer service, product quality, material
control, administrative systems, occupational health and safety,
absenteeism and quality accreditation.

(1) Work Gr oups
It is necessary for continuous improvement issues to be

handled through sectional work groups. Employees must
accept responsibility to participate in work groups when
required.

(2) Sick Leave
Existing Award sick leave provisions continue to apply with

the following additions—
(a) The responsibility will be with the employee to make

contact with the employer during the period of ill-
ness or injury. If no contact is made the employer
may contact the employee to determine if support or
assistance is required during the period of illness or
injury.

(b) An employee when returning to work following a
period of sick leave may be sought out by their su-
pervisor to establish whether further medical
examination is required.

(3) Classification Structure
During the life of this agreement, the parties agree to review

and where agreed, implement an enterprise specific
classification structure for the relevant department.

10.—WAGES ADMINISTRATION
The payment of wages will be Electronics Funds Transfer.

Employees will be given freedom to choose between any bank,
building society or credit union. No other form of payment
will be available. Employees are required to clock on upon
arrival and clock off on departure from the site. Employees
are expected to be productive in their work area up to the time
of the finishing bell.

11.—REDUNDANCY
For the purposes of this agreement the REDUNDANCY

provisions of clause 32A of the Metal Trades (General) Award
shall apply.

12.—WAGE INCREASE
(1) Phase 1
Upon acceptance of this Agreement by all parties and

subsequent ratification by the Western Australian Industrial
Relations commission, a wage increase of 2.5% on the
employees ordinary hourly rate of pay as at 1 February 1997
will be applicable for all classification of employees covered
by this Agreement effective from the first pay period beginning
on or after 1 February 1997.

(2) Phase 2
A further increase of 1.5% on the employees “ordinary hourly

rate of pay” as at 1 February 1997 will be available on the first
pay period on or after 1 September 1997 pending upon
satisfactory progress in implementing initiatives in clauses
7,8,9 and 10 of this agreement. Whether satisfactory progress
has been achieved will be determined by the Enterprise
Consultative Committee.

(3) Phase 3
A further increase of 3.0% on the employees “ordinary hourly

rate of pay” as at 1 February 1997 will be available on the first
pay period on or after 1 May 1998 pending upon satisfactory
progress in implementing initiatives in clauses 7,8,9 and 10 of
this agreement. Whether satisfactory progress has been
achieved will be determined by the Enterprises Consultative
Committee.

(4) “Ordinary Hourly Rate” for the purposes of this
agreement shall be the base award rate including supplementary
payments plus over-award payments as at 1 February 1997.
Over-award payments in the “ordinary hourly rate” include all
wage increases gained through Stegbar Pty Limited (Wangara
WA) Enterprise Bargaining Agreement No. AG53 of 1993 and
C383 of 1994.

13.—STATE WAGE CASE PRINCIPLES
(1) There shall be no further wage increases for the life of

this Agreement except where consistent with a State Wage
Case.

(2) The parties to this Agreement shall be bound by the terms
of this Agreement for its duration.

(3) The parties shall oppose any application by other parties
to be joined to this Agreement.

(4) The provisions of clauses 6 to 11 and clauses 13 to 16
shall cease to operate from the completion of the pay period
commencing on or after 1 February 1999.

(5) The parties shall apply to the Western Australian Industrial
Relations Commission to cancel this Agreement with effect
from the pay period commencing on or after 1 February 1999.

14.—CONSULTATIVE STRUCTURE
The parties to this Agreement shall observe the procedures

set out in Annexure ‘A’ in relation to consultation.

15.—AVOIDANCE OF DISPUTES
The parties to this Agreement shall observe the procedures

set out in Annexure ‘B’ in relation to the avoidance of disputes.
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16.—STATE STANDARDS
This Agreement shall not operate so as to cause any employee

to suffer a reduction in ordinary time earnings or in Commission
standards of hours of work, annual leave with pay or long
service leave with pay.

17.—NO PRECEDENT
All parties agree that the contents of this Agreement will not

be used as a precedent to base or progress any claims upon
any other Stegbar unit or in any other organisation.

ANNEXURE ‘A’
(1) Consultative Structure
The following is a set of guidelines for the Management/

Employee Consultative Committees that form the consultative
mechanism for Enterprise Bargaining with respect to this and
future Agreements.

(2) Structur e
The Enterprise Consultative committee will comprise four

(4) management representatives and five (5) employee
representatives and one (1) shop steward. The employee
representatives will be as follows—

Aluminium Production 2
Timber Production 1
Wardrobes Production 1
Shop Steward 1

(3) Role of the Enterprise Consultative Committee
(a) Manage the overall implementation of Enterprise

Bargaining.
(b) Make informed decisions on recommendations received

from employees.
(c) Effectively communicate with all employees in the company.
(d) Be accountable to all stakeholders in the company.
(e) To be a catalyst for the implementation of continuous

improvement.
(f) Act quickly on decisions made by the Enterprise

Consultative Committee.
(g) Where appropriate, quickly implement solutions in

individual sections.
(4) Decision Making Process
The committee will reach decision by consensus only and

not by voting.
(5) Recommendations
All recommendations made by the employees or decisions

made by the Enterprise Consultative Committee must be fully
evaluated and be in the best interests of the company and the
employees. The deliberations of the Enterprise Consultative
Committee must consider the overall cost of the
recommendation against its overall benefits.

(6) Quorum
A quorum shall consist of the full membership of the

committee and any absenteeism shall be covered by an
appropriate substitute from management or the relevant section.

(7) Elections
Employee members elected and management members

appointed to the committee shall hold office for the length of
the Agreement. Prior to the review period of the current
Agreement committee members will offer themselves for re-
election or re-appointment. Newly appointed committee
members will be trained, where appropriate, and form the
committee undertaking the renegotiation and implementation
of the next Agreement.

If, during a term of office, a member of the committee ceases
employment with the Company or, for reasons approved by
the committee, feel they can no longer serve, then a new
member is to be elected or appointed in his/her place.

(8) Chairperson
To be elected by the committee from within the committee

and will alternate every six months between a management
representative and an employee representative. In the event of
the absence of the Chairperson, the Vice Chairperson will stand
in for the meeting.

(9) Secretary
A Secretary will be appointed by the Consultative Committee

to record the proceedings at each meeting for the minutes.

The Enterprise Consultative Committee meetings will be held at
least once every month or at the request of a majority of members.

Meetings shall be conducted during normal working hours,
will run to an agenda and not exceed two (2) hours duration.

(10) Agenda
Suggestions for the agenda may be made by any members of

the consultative committee to the Secretary for approval by the
Chairperson and the vice Chairperson (or their nominees) at least
five (5) working days prior to the meeting. This will allow
agreement between both parties on the content of the agenda.

It is agreed that no item can be added to the agenda after it
has been finalised a week before the scheduled meeting of the
Consultative Committee. Any urgent business can be added to
the agenda after the five day deadline with the approval of the
Enterprise Consultative Committee.

(11) Minutes
A draft copy of the minutes of the Consultative Committee

shall be published for all employees to peruse as soon as
possible after the scheduled meeting.

(12) Training and Preparation Time
It is agreed that the members of the Consultative Committee

will be allowed time during normal working hours to attend
training courses to prepare them to carry out their duties on
the committee effectively. Time will be allowed for committee
members to prepare for meetings based on the agenda.

(13) Co Option of the Committee
(a) The Consultative Committee shall have power to co opt

other company personnel for advisory purposes on specific
issues and to expedite committee business.

(b) Where agreed an external source can be invited to attend
relevant meetings.

(c) Accredited union officials may attend committee meetings
as observers.

(14) Confidentiality
It is agreed that certain information may be regarded by

management as confidential. However, management will make
every effort to make available as much information as possible
for the effective resolution of problems. Agreement will be
required on what material put before the committee is regarded
as confidential.

When management provides information which is recognised
to be confidential, committee members will maintain
confidentiality on such information.

(15) Review and Modification of Procedures
The procedures outlined in this Annexure may be reviewed

from time to time by the Enterprise Consultative Committee and
modified to suit particular requirements as agreed by consensus.

ANNEXURE ‘B’
GRIEVANCE PROCEDURE
Where a matter is not able to be resolved as outlined below,

or in the event of any major change in employment conditions
or Award terms, or in the event of any dispute arising between
the Company’s management and the Union members, the
parties will consult together to reach settlement without loss
of wages or production.

Further, except where a genuine safety issue is involved,
work will continue normally as agreed by the parties, without
interruption and without prejudice to final settlement.

(1) Step 1
Any employee or Union delegate who has a grievance on

any issue should try to resolve the issue with their supervisor
while the other employees in the department continue working.

Where time is necessary for the supervisor to investigate the
issue, the supervisor will give an answer within twenty four
(24) hours. If for good reason an answer cannot be given, a
progress report will be given and agreement reached on a time
for a reply to be given.

If the matter is not settled then—
(2) Step 2
The issue will be referred to the appropriate grievance

committee for resolution no later than the next normal working
day or earliest possible time.

A grievance committee for each department will be
established to resolve grievances referred to it by employees,
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delegates or leading hands and will be made up of the following
representatives—

(a) Supervisor involved in dispute.
(b) Union delegate.

The committee will meet on the next normal working day or
the earliest possible time following a grievance being referred
to it. It will investigate the grievance to achieve agreement or
resolution of the issue.

If the matter is not settled then—
(3) Step 3
The department Manager shall carry out any necessary

investigations, discuss the matter with the Union delegate and
make a reply within two normal working days of the formal
referral of the matter. If a reply cannot be given, a progress
report may be made and agreement reached on a time for a
reply to be given.

If the matter is not settled then—
(4) Step 4
The matter shall be formally submitted by the Union delegate

and/or Union representative/officer to the Company’s State
Manager/or appropriate officer of the Company.

(5) Step 5
If agreement cannot be reached on the issue/s through the

foregoing procedure, the matter may be submitted to the
Western Australian Industrial Relations Commission.

AUTHORITY TO APPROVE AGREEMENT

SIGNATURES OF THE PARTIES
Signed for and on behalf of Stegbar Pty Limited (ACN:

007 090 280)—
Date: 15/4/1997.
Signature Name of person

authorised to sign
(print)

S.J. Purnell S.J. PURNELL
Signed by Joint Consultative Committee—
Date: 15/4/1997.
Signature Name of person

authorised to sign
(print)

D. Brown DENNIS BROWN
Signed by Communications, Electrical, Electronic,

Energy, Information, Postal, Plumbing and Allied Services
Union of Australia, Engineering and Electrical Division,
Western Australian Branch.

Date: 18/4/1997.
Signature Name of person

authorised to sign
(print)

J.D. Fiala JOE DANIEL FIALA

SWISPEC PTY LTD ENTERPRISE BARGAINING
AGREEMENT 1996
No. AG 72 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Swispec Pty Ltd

and

The Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers’ Union of
Australia, Engineering and Electrical Division, WA Branch.

No. AG 72 of 1997.

Swispec Pty Ltd Enterprise Bargaining Agreement 1996.

13 May 1997.
Order.

HAVING heard Mr T. Dobson on behalf of the Applicant and
Mr P.J. Carter on behalf of the Respondent, and by consent,

the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 14th day of March, 1997 entitled Swispec
Pty Ltd Enterprise Bargaining Agreement 1996 be regis-
tered as an industrial agreement.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the:

SWISPEC PTY LTD ENTERPRISE BARGAINING
AGREEMENT 1996.

2.—ARRANGEMENT
 1. Title
 2. Arrangement
 3. Area and Scope
 4. Parties Bound
 5. Date and Period of Operation
 6. Application of Agreement
 7. No Extra Claims
 8. Objectives of Agreement
 9. Dispute Procedure
10. Consultative Process
11. Training
12. Measures to Achieve Gains in Productivity, Effi-

ciency and Flexibility
13. Monitoring of Agreement
14. Wages
15. Signatories

3.—AREA & SCOPE
This Agreement shall apply to SWISPEC PTY LTD, and

it’s approximately 40 employees who are members or eligible
to be members of the Union in the classifications set out in
Clause 14.—Wages of this agreement and the Union and shall
operate within the State of Western Australia.

4.—PARTIES BOUND
This Agreement is made this 31 July 1996 between—

(1) SWISPEC PTY LTD
(2) The Communications, Electrical, Electronic, Energy,

Information, Postal, Plumbing and Allied Workers’
Union of Australia, Engineering and Electrical Di-
vision, WA Branch having its office at 401-403
Oxford Street, Leederville, Western Australia , (the
Union).

5.—DATE AND PERIOD OF OPERATION
This Agreement shall operate from 1 May, 1996 and shall

remain in force until 31st December, 1997 or its earlier cessa-
tion in accordance with subclause (2) of Clause
6.—Application of Agreement.

6.—APPLICATION OF AGREEMENT
(1) (a) Where the parties to this Agreement are also parties

to an Agreement which applies to a specific project the parties
agree to discuss whether the provisions of this Agreement will
apply to that project in lieu of the specific Project Agreement.

(b) If it is agreed that the specific Project Agreement applies
then the conditions of this Agreement shall not apply.

(c) If it is agreed that meaningful productivity increases can
be achieved, but this Agreement cannot be implemented in
full, then wage increases available from this Agreement may
be introduced on a “pro rata” basis. The increases available
from this Agreement will be a maximum of those contained in
Clause 14.—Wages of this agreement.

(2) The parties agree that if, following a review of this Agree-
ment by the parties and the Consultative Committee, and
agreement is reached that this Agreement places and contin-
ues to place SWISPEC PTY LTD and its Employees at a
competitive disadvantage, and productivity and flexibility have
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not improved then SWISPEC PTY LTD have the option of
reverting to work under the Award.

(3) No part of this Agreement shall be used by the Union,
SWISPEC PTY LTD or its Employees as evidence or exam-
ple before any Industrial Tribunal or proceedings not directly
concerned with work covered under this Agreement.

(4) No part of this Agreement shall be otherwise used by the
Union, SWISPEC PTY LTD or its Employees as evidence or
example before any Industrial Tribunal or any other Contractor.

(5) (a) Where a specific project or Site Agreement is gener-
ally applicable on a site where work is undertaken by
SWISPEC PTY LTD , the specific Project or Site Agreement
shall take precedence over this Agreement.

(b) This agreement shall not apply to Swispec Pty Ltd or its
employees engaged in contract work on the Worsley Alumina
Stretch Project or the Westralian Sands SR2 Project.

(c) (ii) Where the parties are unable to agree upon the appli-
cability or otherwise of this Agreement to the work both parties
acknowledge the other party’s legal rights to protect their re-
spective interests.

(iii) Both parties have the option of suspending this Agree-
ment effective immediately provided that the suspension shall
only extend to the application of this Agreement to the work
on the Specific Project or Site.

(6) Pursuant to this Agreement and its measures to achieve
gains in productivity, efficiency and flexibility, SWISPEC
PTY LTD shall provide the rates of pay prescribed in Clause
14.—Wages which shall be paid in lieu of the minimum weekly
rate provided for in the Award.

(7)  This Agreement shall operate in conjunction with the
Electrical Contracting Industry Award F22 of 1978 (the Award).
Where any inconsistency exists between this agreement and
the award, this agreement will take precedence to the extent of
the inconsistency.

7.—NO EXTRA CLAIMS
(1) The employees and the union shall not pursue with

Swispec any extra claims outside this agreement, for the life
of this Agreement.

(2) Consistent with the Arbitrated Safety Net Adjustment
Principle any future Safety Net Wage Adjustment, or other
award wage increases, shall be absorbable to the extent of any
equivalent amount in rates of pay paid pursuant to this Agree-
ment. Future Safety Net Adjustments shall not increase the
wage rates contained in Clause 14.- Wages of this agreement.

8.—OBJECTIVES OF AGREEMENT
(1) The parties acknowledge their commitment to the prin-

ciples of enterprise bargaining.
(2) The parties agree that as a result of this Agreement,

SWISPEC PTY LTD need to achieve productivity improve-
ments to continue to hold a competitive edge within the market
place by—

(a) heightening awareness and acceptance of account-
ability levels of all in the contracting process within
SWISPEC PTY LTD operations;

(b) encouraging SWISPEC PTY LTD employees to ac-
cept responsibility in helping manage the total project
performance including that of subcontractors;

(c) developing concepts of best practise, continuous im-
provement and quality control to enhance
productivity and efficiency;

(d) developing a co-operative and harmonious working
environment in the enterprise;

(e) developing better employee management practises
that promote shared concepts of skill formation,
learning, teamwork, participation, flexibility and
communication;

(f) introducing best practise procedures in workplace
health and safety and personnel management;

(g) developing and following procedures to eliminate lost
time and make better use of available working time,
eg, start and finish at designated workplace at nor-
mal start and finish times;

(h) establishing measures to ensure ordered relations ex-
ist between SWISPEC PTY LTD and the union on
SWISPEC PTY LTD work sites;

(i) enhancing job satisfaction;
(j) improving SWISPEC PTY LTD competitiveness

to help improve job security.
(3) It is agreed that the measures in this agreement, properly

implemented and carried out, will assist in the achievement of
those objectives.

9.—RESOLUTIONS OF QUESTIONS, DISPUTES OR
DIFFICULTIES

The parties undertake that when any question, dispute or
difficulty arise between the union and SWISPEC PTY LTD
or its employees, or a matter arises which is likely to cause a
dispute for any reason whatsoever, the procedures contained
in Clause 27—Grievance Procedure and Special Allowance
of the Award shall be followed.

10.—CONSULTATIVE PROCESSES
(1) Effective participation and acceptance of accountability

levels in the construction process, and achievement of the com-
mon goal and objectives of this agreement, are enhanced by
genuine consultation between SWISPEC PTY LTD and its
employees.

(2) (a) The Consultative Committee (the Committee) may
be established within SWISPEC PTY LTD. The composi-
tion and size of the Committee shall be determined by the
parties.

(b) The Committee will initially be chaired by SWISPEC
PTY LTD  Contract Manager or nominee. A representative of
the union may attend meetings. A representative of the CCI
may attend the meetings.

(3) (a) The role of the committee is to act as a forum for
consultation, guidance and advice between SWISPEC PTY
LTD and its employees on matters such as monitoring and
reviewing—

(i) implementation of this agreement and its objectives;
(ii) determination of Benchmarks, Best Practice and Con-

tinuous Productivity Improvement;
(iii) The Skills Formation Programme and ancillary train-

ing;
(iv) the Productivity Improvement Programme;
(v) communication between SWISPEC PTY LTD and

its employees; and
(vi) fostering a consultative and co-operative environment

and setting and accepting appropriate levels of ac-
countability and responsibility.

(b) The Committee is a consultative and advisory group and
it is recognised by all parties that final and overall account-
ability for company performance rests with SWISPEC PTY
LTD .

11.—TRAINING
(1) SWISPEC PTY LTD acknowledge the changing pace

of technology in the Electrical Contracting Industry and the
need for employees to understand those changes and have the
necessary skill requirements to keep SWISPEC PTY LTD at
the forefront of the Industry.

(2) The parties to this agreement recognise that in order to
increase the efficiency, productivity and competitiveness of
SWISPEC PTY LTD, commitment to training and skill de-
velopment is required. Accordingly, the parties commit
themselves to—

(a) developing a more highly skilled and flexible
workforce; and

(b) providing employees with career opportunities
through appropriate training to acquire the additional
skills as required by SWISPEC PTY LTD.

(3) It is agreed that a training programme be developed con-
sistent with—

(a) the current and future skill needs of SWISPEC PTY
LTD ;

(b) the size, structure and nature of SWISPEC PTY
LTD  and

(c) the need to develop vocational skills relevant to
SWISPEC PTY LTD and the electrical contracting
industry.
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12.—MEASURES TO ACHIEVE GAINS IN
PRODUCTIVITY, EFFICIENCY AND FLEXIBILITY
(1) Award Matters
It is agreed between the parties that all work performed for

SWISPEC PTY LTD shall be performed in accordance with this
agreement and with the award as varied by this agreement and in
conjunction with, where applicable, other industry agreements.

(2) Flexibility of Hours, Breaks and RDO’s
It is agreed that employees will be flexible in the following

areas—
(a) where it is agreed between SWISPEC PTY LTD

and the majority of affected employee(s) SWISPEC
PTY LTD  may reschedule ordinary working hours;

(b) the spread of hours may be altered by agreement be-
tween SWISPEC PTY LTD and the majority of
employees in the plant or section(s) concerned;

(c) agreement to reschedule ordinary working hours and
to alter the spread of hours shall not unreasonably be
withheld;

(d) flexibility of rest periods and meal intervals which
may be staggered or otherwise arranged at a time
and in a manner to suit the convenience of SWISPEC
PTY LTD in conjunction with the provisions para-
graph (1) (e) and (f) of Clause 11.—Hours of the
award; and

(e) flexibility of rostering employees’ days off;
It is agreed that when SWISPEC PTY LTD wish to re-

schedule an RDO, SWISPEC PTY LTD will endeavour to
provide reasonable notice to the employee(s), RDO’s may be
substituted by agreement in accordance with the award, which
agreement shall not unreasonably be withheld.

(3) Maintenance of Workplace
All employees are committed to ensure their workplace is

maintained in a clean and safe condition.
(4) Overtime

(a) Overtime will be worked in accordance with the
Award, Clause 12—Overtime. In particular the em-
ployees agree to strictly adhere to subparagraphs
(2)(f)(i) and (ii) of Clause 12.—Overtime.

“(2)(F)(i) An employer may require any em-
ployee to work reasonable overtime at
overtime rates and such employee shall
work overtime in accordance with such
requirement.”

“(2)(f)(ii) The union party to this award, or em-
ployee or employees covered by this
award, shall not in any way, whether
directly or indirectly, be a party to or
concerned in any ban, limitation or re-
striction upon working or overtime in
accordance with the requirements of
this subclause.”

(b) Overtime may be worked on a RDO weekend as re-
quired by SWISPEC PTY LTD. SWISPEC PTY
LTD  will endeavour to give employees who are re-
quired to work on a RDO weekend such prior notice
as is reasonable in all the circumstances.

(c) SWISPEC PTY LTD will introduce a roster sys-
tem to endeavour to allocate overtime hours in a fair
and equitable manner at SWISPEC PTY LTD dis-
cretion, provided that this will not disadvantage
SWISPEC PTY LTD in any way.

(d) In conjunction with the roster system SWISPEC
PTY LTD will select the employees required to work
overtime according to the needs of SWISPEC PTY
LTD and the particular project.

(e) When overtime has been scheduled and these em-
ployees have committed himself or herself to work
overtime such commitment must be honoured. Where
an employee has a valid reason to be absent, in ac-
cordance with award provisions, the employee is
obligated to advise SWISPEC PTY LTD, as soon
as possible prior to overtime commencement of that
fact and the reasons therefore, so that alternative ar-
rangements may be made.

(5) Place of Start and Finish Work
It is agreed that all employees will be dressed and ready to

start work at their normal start time at the designated workplace
and work will finish at their normal finish time and place. On
construction work the workplace shall be deemed to be the
nearest SWISPEC PTY LTD compound or smoko shed.

(6) Footwear
It is agreed that employees who have been issued with safety

footwear will have such safety footwear replaced on a fair
wear and tear basis. There shall be no automatic reissue of
footwear where an employee is placed on a new site.

(7) Uniforms and Clothing
It is agreed that employees issued with a SWISPEC PTY

LTD uniforms and clothing shall wear such items during all
work hours and each employee shall maintain his/her uniform
in a respectable condition as approved by SWISPEC PTY
LTD .

It is agreed the employees who have been issued with cloth-
ing will have such uniforms/clothing replaced on a fair wear
and tear basis. There shall be no automatic reissue of clothing
where an employee is placed on a new site.

(8) Care of SWISPEC PTY LTD Property
(a) It is agreed that employees will treat all SWISPEC

PTY LTD  property, plant and equipment with due
care and respect to ensure replacement is kept to a
minimum. All property, plant and equipment shall
be returned to the designated storage area each day.

(b) a tradesperson or apprentice shall replace or pay for
any tools supplied by SWISPEC PTY LTD if lost
through his/her negligence. See paragraph (20)(b) of
Clause 18—Special Rates and Provisions of the
award.

(c) It is agreed that all employees are committed to re-
ducing the cost of maintenance and minimising theft
and time spent looking for equipment not returned
to its designated storage area.

(9) Company Vehicles
Where an employee is provided the use of the company ve-

hicle to conduct company business that the employee shall
ensure that—

(a) the vehicle is kept clean and free of rubbish;
(b) the vehicle’s oil and fuel requirements are regularly

checked to maintain the vehicle in a ready-for-use
condition; and

(c) any defects that come to the employee’s attention
are reported to SWISPEC PTY LTD immediately.

(10) Care of Consumables
It is agreed that all employees are committed to ensure maxi-

mum usage of materials and consumables is achieved and will
exercise due care and precaution to prevent wastage. All em-
ployees are committed to identifying further ways in which
wastage can be reduced.

(11) Quality Management
It is agreed that all employees shall co-operate fully with the

development and implementation of SWISPEC PTY LTD
Quality Management Systems and procedures, and will con-
tinually strive to improve the quality of the products and
services supplied by SWISPEC PTY LTD. Employees are
committed to reduce rework and complete tasks the first time,
and eliminate the need to return to finish incomplete work.

(12) Time Sheets and Day Labour Sheets
(a) It is agreed that employees will punctually and cor-

rectly fill of time sheets for each pay period.
(b) It is agreed that where required by SWISPEC PTY

LTD operating procedures. eg, service work and day
works, employees shall promptly and correctly fill
out SWISPEC PTY LTD Day Labour Sheets.

(13) Co-operation Between Employees and Supervisors
(a) It is agreed that employees shall assist in the man-

agement of efficiency and production of sites by
advising the supervisory staff at the earliest avail-
able opportunity if—

(i) it is anticipated that a material shortfall may
occur, and if a shortfall does occur;
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(ii) faulty hand tools are on site;
(iii) production is likely to be delayed or is delayed

by other trades; and
(iv) work is not being carried out accordance with

the specifications plans or with the SAA Wir-
ing Rules.

(b) Employees will take an active role to ensure that suf-
ficient quantities and correct types of materials are
available at the job site to maximise time at the
workplace.

(c) Employees will take an active role in care and main-
tenance of the workplace to eliminate safety hazards.

(14) Use of Expertise and Duties
(a) It is agreed that employees who have undertaken the

appropriate training or obtained the appropriate li-
cense to operate plant and equipment, such as cherry
pickers, boom lifts and hiab trucks, will exercise these
skills or use such licenses when required to by
SWISPEC PTY LTD.

(b) Employees’ duties shall include any work for which
the employee has requisite qualifications required in
connection with the Electrical Contracting Industry.

(16) Rest Period
(a) A rest period of 10 minutes shall be allowed in ac-

cordance with the following—
(i) Subject to the provisions of this paragraph, a

rest period of 10 minutes from the time of ceas-
ing to the time of resumption of work shall be
allowed each morning.

(ii) The rest period shall be counted as time off
duty without the deduction of pay and shall be
arranged at a time and in a manner to suite the
convenience of the employer.

(iii) Refreshments may be taken by employees
during the rest period but the period of 10 min-
utes shall not be exceeded under any
circumstances.

(iv) An employer who satisfied the Commission
that any employee has breached any condition
expressed or implied in this paragraph may be
exempted from liability to allow the rest pe-
riod.

(b) This arrangement may be altered to meet the opera-
tional requirements of SWISPEC PTY LTD.

(17) Unauthorised Absences
(a) SWISPEC PTY LTD shall—

(i) arrange an employee’s ordinary hours of work
which shall average 38 hours per week; and

(ii) select the method of implementation of the 38
hour week.

(b) An employee shall present himself or herself for duty
and remain on duty during the ordinary hours of work.

(c) SWISPEC PTY LTD shall be under no obligation
to pay for any hours not worked during those ordi-
nary hours unless it is an authorised absence in
accordance with—

(i) award provisions; or
(ii) an instruction from SWISPEC PTY LTD that

the employee may leave site without loss of
pay.

(18)  Safety Disputes
(a) Where a SWISPEC PTY LTD employee is affected

by a safety dispute an employee shall comply with
SWISPEC PTY LTD instructions to either—

(i) continue work when the area in which the
employee is working is not affected by the
condition giving rise to the dispute; or

(ii) accept a transfer to work in an area of the site
not affected by the condition giving rise to the
dispute; or

(iii) accept a transfer from one site to another site;
or

(iv) leave the site without loss of pay.

(b) An employee who does not comply with SWISPEC
PTY LTD instructions shall forfeit wages for time
not worked.

(19) Inclement Weather (Wet or Hot)
(a) Where a SWISPEC PTY LTD employee is affected

by inclement weather an employee shall comply with
SWISPEC PTY LTD instructions to either—

(i) continue work when the area in which the
employee is working is not affected by the
inclement weather; or

(ii) accept a transfer to work in an area of the site
not affected by the inclement weather; or

(iii) accept a transfer from one site to another site
not affected by the inclement weather; or

(iv) leave the site without loss of pay.
(b) Where SWISPEC PTY LTD requires an employee

to traverse open ground SWISPEC PTY LTD will
provide the employee with protective clothing. Such
clothing will remain the property of SWISPEC PTY
LTD and shall be returned to SWISPEC PTY LTD.
Employees shall take reasonable care of the clothing
and pay the cost of its replacement if lost or dam-
aged due to an employee’s negligence.

(c) An employee shall not be affected by inclement
weather unless by virtue of the weather conditions it is
not reasonable and it is not safe for work to continue.

(d) An employee who does not comply with SWISPEC
PTY LTD instructions shall forfeit wages for time
not worked.

(20) All Other Disputes
(a) Where a SWISPEC PTY LTD employee is affected

by any other dispute an employee shall comply with
SWISPEC PTY LTD instructions to either—

(i) continue to work when the area in which the
employee is working is not affected by the
condition, situation or grievance giving rise
to the dispute; or

(ii) accept a transfer to work in an area of the site
not affected by the condition, situation or griev-
ance giving rise to the dispute; or

(iii) accept transfer from one site to another site; or
(iv) leave the site without loss of pay.

(b) An employee who does not comply with SWISPEC
PTY LTD instructions shall forfeit wages for time
not worked.

(21) Movement of Material
It is agreed that employees will, where reasonably safe to do

so and in compliance with Worksafe WA requirements, load
and unload materials, plant and equipment from delivery ve-
hicles and move such materials, plant and equipment as
required without impediment.

(22) New Technology
It is agreed that employees will fully utilise all new techno-

logical advances implemented by including, but not limited
to, technological advances in relation to materials, methods,
plant and equipment.

(23) Work on Ladders
It is agreed that employees will work on ladders where they

are required to do so and such work complies with the Occu-
pational Health, Safety and Welfare Act.

(24) Client Satisfaction
(a) The employees will take an active role in ensuring

client satisfaction and acknowledge that client rela-
tionships is important in the growth of and its ability
to offer continuing employment to its employees.

(b) All employees agree to treat customers with cour-
tesy and respect and to consider the customers
interests in their actions.

(c) SWISPEC PTY LTD and its employees recognise
that a commitment to complete the project work on
time and on budget is essential to the ongoing vi-
ability of the company and the prospects of long term
employment of employees.
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13.—MONITORING OF AGREEMENT
The parties to this Agreement shall continually monitor the

development of the Agreement and shall review the effect of
this Agreement three months prior to this expiration.

If it is felt by the employees that the interpretation of this
agreement places them at a disadvantage then the parties shall
reconvene to resolve the issue.

14.—PAYMENT OF WAGES
Employees shall be paid by electronic funds transferor, where

an employer and employee so agree the employee may be paid
by cash or cheque.

15.—INJURED WORKERS REHABILITATION
Our Company is actively involved in ensuring any injured

employee is rehabilitated back to the workforce at the first
reasonable opportunity. To ensure this policy is maintained
employees, who suffer an injury may be required to consult a
company nominated doctor. This provision will in no way pre-
vent an employee from consulting and being treated by his/
her own personal doctor in the first instance.

16.—WAGES
The following wages rates shall apply only upon registra-

tion of this Agreement by the Western Australia Industrial
Relations Commission in the first full pay period to commence
on or after 1st May, 1996, subject to the successful implemen-
tation of the principle contained within this document.

BEGINNING OF
1ST FULL PAY PERIOD

ON OR AFTER
1.5.96 1.1.97 1.7.97

$ $ $
17.5% 21.25% 25.00%

Electronics Tradesperson 660.59 685.36 711.06
Electrician Special Class 591.44 613.62 636.63
Instrument Fitter Elec

Grade 2 600.55 623.07 646.43
Electrical Mechanic 562.77 583.87 605.77
Electrical Fitter 562.77 583.87 605.77
Instrument Fitter Elec

Grade 1 583.61 605.49 628.20
Lineperson Grade 1 562.77 583.87 605.77
Cable Jointer 562.77 583.87 605.77
Lineperson Grade 2 541.45 561.76 582.82
Electrical Assistant 476.83 494.71 513.26
Electrical Mechanic

Apprentice
1st Year 219.49 227.72 236.26
2nd Year 287.01 297.78 308.94
3rd Year 377.06 391.20 405.87
4th Year 444.60 461.27 478.57

Apprentices shall be paid the percentage shown in the Award
ie 39%, 51%, 67%, 79% of the Electrical Mechanics EBA
wage.

15.—SIGNATORIES
IN WITNESS whereof the parties have signed this Agree-

ment.
For and on behalf of SWISPEC PTY LTD

J. Roots (signed)
Director
N. Roots (signed)
Director/Secretary

For and on behalf of COMMUNICATIONS,
ELECTRICAL, ELECTRONICS, ENERGY,
INFORMATION, POSTAL, PLUMBING
AND ALLIED WORKERS UNION
(CEPU).

P. Carter (Signed)
Signed
Les McLaughlan (Signed)
Witnessed

Common Seal

UNITED CONSTRUCTION BHP PETROLEUM
GRIFFIN VENTURE REMEDIATION PROJECT

AGREEMENT 1997.
No. AG 106 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

United Construction Pty Ltd

and

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch and Others.

No. AG 106 of 1997.

United Construction BHP Petroleum Griffin Venture
Remediation Project Agreement 1997.

22 May 1997.

Order.
HAVING heard Mr D.R. Sproule on behalf of the Applicant
and Mr G.C. Sturman as agent for The Automotive, Food,
Metals, Engineering, Printing and Kindred Industries Union
of Workers—Western Australian Branch; Mr D.L. Summers
initially on behalf of the Maritime Union of Australia, West-
ern Australian Branch and later on behalf of the Seamen’s
Union of Australia, West Australian Branch; Mr L.
McLaughlan on behalf of the Communications, Electrical,
Electronic, Energy, Information, Postal, Plumbing, and Allied
Workers Union of Australia, Engineering and Electrical Divi-
sion, WA Branch, and initially Ms J.L. Harrison as agent for
The Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia—Western Australian Branch
and The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers, Western Australian Branch, the
Commission, by consent, pursuant to the powers conferred on
it under the Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 21st day of April, 1997, but varied on the
22nd day of May, 1997 entitled United Construction BHP
Petroleum Griffin Venture Remediation Project Agree-
ment 1997 be registered as an industrial agreement.

(Sgd.) G.L.FIELDING,
[L.S.] Senior Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the “United Construc-

tion BHP Petroleum Griffin Venture Remediation Project
Agreement 1997”.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties Bound
4. Application
5. General Conditions of Employment
6. Shutdown Hours of Work
7. Wage Rates
8. Allowances
9. Superannuation

10. Term
11. Security Arrangements
12. Living Away From Home Allowance
13. Personal Protective Equipment
14. Clothing
15. Redundancy
16. Site Induction
17. BHPP Employees
18. Drug and Alcohol Policy
19. Grievance Settlement Procedure
20. Disciplinary Procedure
21. Journey Cover
22. Signatories to Agreement
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3.—PARTIES BOUND
This Agreement is between—

(1) United Construction Pty Ltd
(2) Automotive, Food, Metals, Engineering, Printing and

Kindred Industries Union West Australian Branch.
(3) Communications, Electrical, Electronic, Energy, In-

formation, Postal, Plumbing and Allied Services
Union of Australia

(4) Seamens Union of Australia/West Australian Branch

4.—APPLICATION
This Agreement shall only apply to the remediation project

work performed by some 130 employees of the employers
named in subclauses (1) of Clause 3—Parties Bound on board
the “Griffin Venture”, from the time of mooring at the Port of
Fremantle until reconnection to its SBM; and to the secured
area on in the Port of Fremantle immediate vicinity of the
“Griffin Venture’s” moorings; inclusive of pre-shutdown and
post-shutdown work.

5.—GENERAL CONDITIONS OF EMPLOYMENT
(1) Except as provided for in this Agreement, the terms and

conditions of employment of each employee shall be as pre-
scribed in the relevant Award governing the employees’
employment provided however that where the provisions of
the Award are inconsistent with the provisions of this Agree-
ment, the latter shall prevail.

(2) The relevant Awards for the purposes of this Agreement are—
(a) Metal Trades (General) Award 1966 No. 13 of 1965—

Part II
(b) Electrical Contracting Industry Award No. R22 of

1978

6.—SHUTDOWN HOURS OF WORK
The hours to be worked during the period of the shutdown

shall be—
(1) Daywork

Daywork shall commence at 07:00 hours and finish
at 18:00 hours each day.
A 30 minute unpaid lunch break and a paid 15 minute
rest period will be scheduled during the work day.
The notional working times shall be—

07:00 commence work
09:45 rest period (paid)
10:00 recommence work
12:45 unpaid lunch break
13:15 recommence work
16:00 rest period—2nd break worked through
18:00 finish work

These times may be varied by agreement for opera-
tional requirements.
These working hours will generate the following pay-
ments—
(i) Monday to Friday— 7.6 hours ordinary time

2 hours time and one half
1.15 hours double time

(ii) Saturday— 2 hours time and one half
8.75 hours double time

(iii) Sunday— 10.75 hours double time
Note. Includes payment for afternoon Crib Break is
being worked through.

(2) Nightshift
Nightshift shall commence at 19:00 hours and finish
at 6:00 hours each day. The day being worked shall
be the day upon which the shift commenced.
A 20 minute paid mid-shift meal break and a paid 15
minute rest period will be scheduled during the shift.
The notional working times shall be—

19:00 commence work
22:00 rest period (paid)
22:15 recommence work
01:00 paid mid-shift meal break
01:20 recommence work

04:00 rest period—2nd break worked through
06:00 finish work

These times may be varied by agreement for opera-
tional requirements.
These work hours will generate the following pay-
ments—
(i) Monday to Friday— 25% loading on 7.6 hours

ordinary time
2 hours time and one half
1.65 hours double time

(ii) Saturday— 2 hours time and one half
9.25 hours double time

(iii) Sunday— 11.25 hours double time
Note. Includes payment for afternoon Crib Break is
being worked through.

7.—WAGE RATES
(1) To facilitate a successful outcome for this work wage

rates which are consistent with the Kwinana Industrial Strip
standards shall be used as the basis for metals and crane driv-
ers classifications. The wage rates for the electrical trades
classifications reflect the current level of enterprise bargain-
ing agreements in the Western Australian electrical contracting
industry.

Classification Weekly Rate
Welder Special Class 570.07
Welder 559.52
Electronics Tradesperson 692.14
Electrician—Special Class 619.69
Instrument Electrical Fitter / Installer (Grade2) 629.24
Instrument Electrical Fitter / Installer (Grade 1) 610.64
Electrical Installer/Fitter 589.67
Electrical Assistant 499.60
Mechanical Tradesperson Special Class 594.88
Tradesperson 559.52
Certified Rigger/Scaffolder 524.28
Rigger/Scaffolder Dogman 509.15
Tool & Material Storeperson 492.15
Tradesperson Assistant who from time to time

uses a grinding machine 478.26
Lagger  (min 6 months experience) 486.33
Fire Watch 478.26

(ii) The above all purpose wage rates are all inclusive and,
subject only to the payment of tool allowance, leading hand
allowance, construction allowance and grievance procedure
as per the parent awards, are inclusive of all special rates and
allowances.

(iii) Employees engaged as casuals shall be notified in writ-
ing and shall be paid a 20% loading on the weekly wages rate.

8.—ALLOWANCES
(1) Disability Allowance
An allowance of $2.50 for each hour worked shall be paid.

This allowance shall be paid in full compensation for and rec-
ognition of all skill and disability allowances, special rates
and provisions prescribed by the awards named in Clause 5 of
this agreement and specifically in lieu of all disabilities asso-
ciated with shutdown maintenance work on the “Griffin
Venture”, the oil and gas industry and the vessel location. Such
disabilities include but are not limited to height, dirty work,
confined space and similar.

(2) Boots and Boot Allowance
(a) Each employee on commencement of work on site

or as soon as practicable thereafter shall be provided
with one pair of safety footwear free of charge un-
less the employer has previously issued safety
footwear to a current employee and such footwear is
in good condition.

(b) Employees shall be paid a safety footwear mainte-
nance allowance of six cents per hour, for each hour
worked, except where such an allowance is pre-
scribed by their relevant award.

(3) Coded Welding Allowance
A special class welder who is qualified to and working to at

least ASME-IX or AS-1210 standard and engaged in welding
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duties requiring x-ray quality shall be paid $30.00 per week
for all purposes.

(4) Travel Allowance
An employee either not provided with transport by their

employer to travel to and from the site or not receiving a liv-
ing away from home allowance shall be paid a travel allowance
of $11.30 per day.

(5) Completion Allowance
An allowance of $40.00 per week shall be paid to employ-

ees upon completion of their time on the Remediation Project.
This allowance shall be forfeited for any week in which an
employee is unlawfully absences or engages in industrial dis-
putation.

9.—SUPERANNUATION
Where employees are transferred to this shutdown from an-

other site they shall have their existing superannuation
arrangements maintained. Otherwise, the employers named in
subclauses (1) of Clause 3—Parties Bound shall contribute
$40.00 per week or 6% of their ordinary time earnings, which
ever is the greater to C+BUS.

10.—TERM
This Agreement shall operate and shall remain in force until

completion of the project as described in Clause 4—Applica-
tion.

11.—SECURITY ARRANGEMENTS
(1) (a) The project manager will determine a system of entry

to and exit from the site. The system will include a method of
personal identification for each employee. The system may
include computerised personnel access facilities activated by
electronic or magnetic cards.

(b) An employee must display or produce on request the
form of personal identification issued for the purpose of work-
ing on the “Griffin Venture” Shutdown when seeking entry to
the site, or at any time whilst on the site.

(c) Where an employee on attempting to enter the site is
unable to produce the personal identification issued for entry
to the site, the employer’s nominated representative can vouch
for the identity of the individual employee, however for the
duration of the delayed entry to the site, the employee shall
not be paid.

In addition the employee shall be counselled in accordance
with the employer’s disciplinary procedures, on the basis of
the employee’s past compliance with security arrangements.

(d) Any employee who allows or is involved in the unau-
thorised use of personal identification shall be subject to
dismissal for misconduct.

(2) Any employee who takes lighters, matches or other pro-
hibited objects onto the site or who smokes in unauthorised
areas may be subject to dismissal for misconduct.

(3) Employees may be subject to baggage searches on enter-
ing or leaving the site.

12.—LIVING AWAY FROM HOME ALLOWANCE
n the event that an employee is requested to ride the “Griffin

Venture” from Fremantle back to its operating location, then
each employee will be paid a living away from home allow-
ance of $31.50 for each day or part thereof that the employee
actually resides on board the “Griffin Venture”.

13.—PERSONAL PROTECTIVE EQUIPMENT (PPE)
All employees shall be provided with, gloves, safety hel-

mets, eye protection, hearing protection and such other
protective equipment as may be required by the work to be
undertaken. It is a condition of employment that employees
must wear PPE supplied by the employer for the work to be
undertaken.

14.—CLOTHING
It is a requirement on site that employees wear long sleeved

shirts, long trousers and Safety Boots.  Permanent employees
being transferred shall only be issued new clothing sets after a
store check on previous issues.

Permanent employees safety clothing will be replaced by
the on-site stores on a fair wear and tear basis after approval
from the appropriate supervisor. Any abuse of this process will

result in withdrawal of this arrangement. Casuals are required
to supply their own safety clothing to an acceptable standard.

Failure to attend for work with suitable safety clothing and
boots by any employee shall result in employee being sent
home without pay or payment of any allowances for that day.

15.—REDUNDANCY
The provisions of the parent awards shall apply for each

completed week of service on the Remediation Project, paid
as a lump sum at the at the time of an employees termination
of employment with their employer.

16.—SITE  INDUCTION
All employees must complete a site induction prior to com-

mencing work on the site, for which the employee shall be
paid the appropriate rate under this Agreement for the dura-
tion of their induction session.

17.—BHP EMPLOYEES
For the period of the shutdown, the client, BHP Petroleum

Ltd, will have its regular operating crew on board the “Griffin
Venture”. The client’s operating crew will be undertaking their
normal duties in support of the shutdown as required under
their respective awards. This may involve the client’s operat-
ing crew in performing duties which may encroach upon areas
which the unions party to this Agreement regard as their right
to perform. In such instances, the matter will be raised with
the employer’s Project Manager for clarification. However, it
is acknowledged that the client’s operating crew have prec-
edence in such considerations.

18.—DRUG AND ALCOHOL POLICY
All employees on the BHP Petroleum Griffin Venture

Remediation Project are covered by United Construction
Group’s Drug and Alcohol Policy.

All work sites are alcohol and drug free and the consump-
tion of alcohol or drugs is not permitted during working hours.
Any employee attending for work displaying signs or symp-
toms of drug or alcohol usage shall be refused entry onto site.

The affected employee shall be counselled by the Project
Manager or their nominee. The incident shall be managed in
accordance with the disciplinary procedure.

19.—GRIEVANCE RESOLUTION PROCEDURE
(1) Where a question, dispute or difficulty arises the matter

shall initially be discussed between the employee concerned
and if that employee so desires his/her workforce representa-
tive and the employee’s immediate supervisor.

(2) If the question, dispute or difficulty is still unresolved by
the discussions referred to in subclause (1) hereof the workforce
representative shall discuss and attempt to resolve the dispute
with the site manager.

(3) Where the above discussions fail to resolve the matter of
concern it shall be referred to a senior management representa-
tive and a representative of the State branch of the union. The
parties shall then initiate steps to resolve the grievance as soon
as possible.

(4) While the steps in subclause (1), (2) and (3) hereof are
being followed no industrial action shall be taken. A mini-
mum of seven days is allowed for steps 1, 2 and 3 to solve any
dispute.

(5) If after seven days the grievance is still not resolved,
either party may refer the matter to the Western Australian
Industrial Relations Commission provided that any party re-
serves the right to refer an issue to the Western Australian
Industrial Relations Commission at any time.

(6) Either party will give the earliest possible advice to the
other party of any issue or problem which may give rise to a
question, dispute or difficulty. All relevant facts shall be clearly
identified and recorded throughout. At least seven days shall
be allowed for all stages of the discussions to be finalised.

(7) No bans or limitations will be placed on the performance
of work while the dispute procedure is being followed.

20.—DISCIPLINARY PROCEDURE
(a) General Principles
The Group and its employees shall observe an acceptable

standard of performance and conduct within the work envi-
ronment. The Group shall treat its employees in an equitable
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and consistent manner. In applying these guidelines, it is fun-
damental to the process that the rights of individual employees
and the Group are protected.

An employee’s employment shall not be terminated for rea-
sons related to his/her conduct or performance unless the
employee has been given a reasonable opportunity to defend
him/herself against the allegations made.

The disciplinary procedure includes a number of stages. In
summary, these steps include—

• a formal counselling interview and written warning;
• review of performance after written warning;

If performance does not improve, further counselling should
be undertaken prior to the next stage of disciplinary action
being undertaken. The next stage of disciplinary action in-
cludes—

• a formal counselling interview and a final written
warning;

• review of performance after final written warning;
• review of employee’s continuing employment with

United Construction.
(b) Other Forms of Disciplinary Action
Other forms of disciplinary action may involve transfer or

demotion. Such courses of action shall only be effected after
consultation with relevant Supervisors, Managers and Human
Resources Division and take into consideration the employ-
ee’s length of service and past record etc.

The employee may be given the opportunity to give reasons
why they ought not be dismissed and be given the opportunity
to raise any relevant matter for the employer to consider when
determining his/her continued employment.

(c) Termination of Employment
Where dismissal is being considered, the Divisional Gen-

eral Manager and Employee Relations Manager shall be
consulted prior to the action being taken.

(d) Serious Misconduct
United Construction reserves the right to dismiss an em-

ployee without notice for serious misconduct that justifies
instant dismissal.

At United Construction conduct which may be regarded as
serious misconduct includes, but is not limited to—

• Fighting, brawling or assault whilst on duty or in
camp

• Deliberate damage or vandalism of company or cli-
ent’s property

• Being under the influence of alcohol or drugs whilst
on duty

• Possession or use of a firearm whilst on duty or in
camp

• Deliberate breach of safety regulations.
• Unauthorised use of equipment
• Theft of company property.

21.—JOURNEY COVER
All employees employed by United Construction Pty Ltd

on the Remediation Project shall be covered by Journey Cover
(income protection insurance whilst travelling to and from
work).

22.—SIGNATORIES TO AGREEMENT
Signed for and on behalf of the Automotive, Food, Metals,

Engineering, Printing and Kindred Industries Union of Work-
ers Western Australian Branch
Union Seal—
Name: J. Sharp-Collett   Signed:    (Signed)      Dated: 20/5/97
Position: STATE SECRETARY

Signed for and on behalf of the Communication, Electrical,
Electronic, Energy, Information, Postal, Plumbing and Allied
Services Union of Australia
Union Seal—
Name: Les McLaughlan  Signed:    (Signed)       Dated: 20.5.97
Position: ORGANISER

Signed for and on behalf of the Seamens Union of Australia/
West Australian Branch.
Union Seal—
Name:  Wal Prichard    Signed:    (Signed)        Dated: 20/597
Position: Joint Br. Sec. MUA

Signed for and on behalf of United Construction Pty Ltd
Name: Adam Carpenter  Signed:     (Signed)     Dated:  21/5/97
Position: Employee Relations Adviser.

UNITED CONSTRUCTION KWINANA SUPPLY
SERVICES ENTERPRISE BARGAINING

AGREEMENT 1996
No. AG 69 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

United Construction Pty Ltd
and

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch.
No. AG 69 of 1997.

United Construction Kwinana Supply Services Enterprise
Bargaining Agreement 1996.

CHIEF COMMISSIONER W S COLEMAN.
19 May 1997.

Order.
HAVING heard Mr D Sproule on behalf of the Applicant and
Mr G Sturman on behalf of the Respondent and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the United Construction Kwinana Supply Serv-
ices Enterprise Bargaining Agreement 1996 be registered
in accordance with the following Schedule and such shall
have effect from the beginning of the first pay period com-
mencing on or after the 14th day of April 1997.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

1.—TITLE
This Agreement shall be known as the United Construction

Kwinana Supply Services Enterprise Bargaining Agreement
1996.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Introduction
4. Area and Scope
5. Incidence and Parties Bound
6. Period of Operation and Review
7. Relationship to Parent Award
8. Aims and Objectives
9. Work Practices and Conditions of Employment

10. Dispute Resolution Procedure
11. No Extra Claims
12. Protective Clothing
13. Wage Increase

Signatories to Agreement

3.—INTRODUCTION
This Enterprise Bargaining Agreement (EBA) is a reflec-

tion of the commitment and consensus approach to workplace
relations exhibited by the parties in recent years. It builds on
the previous EBA (AG111 of 1994) negotiated by the parties.
United Construction Pty Ltd and its employees are aware of
the competitive pressures facing industry today, hence the need
to enhance productivity, flexibility and efficiency at the
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workplace in order to ensure the future viability of operations.
Recognition of the need to increase competitiveness is an un-
derlying aspect of the Agreement and there is a commensurate
recognition on the part of United Construction of the need to
reward employees for genuine and effective increases in pro-
ductivity. In this respect it is acknowledged that the future of
the company and its employees are inextricably linked.

4.—AREA AND SCOPE
The Agreement shall only apply to the Kwinana Supply Serv-

ices Department of United Construction Pty Ltd with respect
to employees employed in the classifications specified in
Clause 13.—Wage Increases of this Agreement.

It is estimated that the number of employees who will be
bound by this agreement upon registration is 21.

5.—INCIDENCE AND PARTIES BOUND
(1) This Agreement shall apply to and be binding upon—

(i) United Construction Pty Ltd in its operations at the
Kwinana Supply Services Department;

(ii) The Automotive, Food, Metals, Engineering, Print-
ing and Kindred Industries Union of
Workers—Western Australian Branch (AFMEPKIU)
hereinafter referred to as “the Union”; and

(iii) The employees of United Construction Pty Ltd em-
ployed under the classifications specified in Clause
13.—Wage Increases of this Agreement.

(2) For the purpose of this Agreement, the Kwinana Supply
Services Department of United Construction Pty Ltd shall be
deemed to be “the enterprise”.

(3) Parties to this Agreement are—
(i) United Construction Pty Ltd

(ii) The Union

6.—PERIOD OF OPERATION AND REVIEW
(1) The actual date of achievement of agreement (22/9/96)

by the parties to this Agreement shall be the operative date.
(2) The term of this Agreement shall be eighteen months

from the date of agreement.
(3) The parties to the Agreement, shall begin the process of

reviewing this Agreement three months prior to its expiry.
(4) In conducting the review of this Agreement, the parties

to the Agreement shall assess achievements and gains in pro-
ductivity and efficiency during its terms of operation.

(5) Following the expiration of this Agreement, the parties
may apply to cancel this Agreement and subject to the out-
come of the process of review required under this clause, make
application for a replacement Agreement.

7.—RELATIONSHIP TO PARENT AWARD
(1) This Agreement shall be read and interpreted in conjunc-

tion with the Metal Trades (General) Award No. 13 of 1965
Part I and the Metal Trades (United Construction Pty Ltd) Order
No. 1680 of 1993, as amended.

(2) Where there is any inconsistency between this Agree-
ment and either of the documents named in subclause (1)
hereof, the terms and provisions of this Agreement shall pre-
vail to the extent of such inconsistency.

(3) This Agreement replaces the previous United Construc-
tion Kwinana Complex Enterprise Agreements, No’s AG13
of 1993 and AG111 of 1994.

8.—AIMS AND OBJECTIVES
(1) United Construction aims to ensure the continued and

long-term viability of its operations, thus providing job secu-
rity for its employees. United Construction also aims to provide
a quality and committed service to the metal fabrication in-
dustry and to be the preferred contractor to our clients in this
industry. The parties to the Agreement recognise that this aim
requires a mutual commitment to developing and enacting a
process of improved productivity and efficiency within United
Construction.

(2) To support this aim, the following specific objectives
have been agreed—

(i) To foster an attitude of consensus and agreement
based on consultation and negotiation in the
workplace.

(ii) To establish and enhance the multi-skilled capabili-
ties of the employees in the workshops.

(iii) To have a highly motivated, dedicated and loyal
workforce.

(iv) To achieve a zero lost time injury level.
(v) To establish and enhance a productive working rela-

tionship between the workforce and the management.
(vi) To continuously improve the work processes flex-

ibility of the workshop employees, eliminating
demarcation barriers and encouraging the use of ini-
tiative by employees.

(vii) To foster improvements in the productivity and effi-
ciency at the workplace to the benefit of the company
and its employees.

9.—WORK PRACTICES AND CONDITIONS OF
EMPLOYMENT

The following strategies have been established in regard to
the aims and objectives of this Agreement and form the basis
of the entitlement to the wage increases specified in Clause
14.—Wage Increases of this Agreement.

(1) Sick Leave
(i) It is agreed by the parties that the entitlement to sick

leave does not apply to an employee who fails to
supply proof of illness or injury as the Company may
reasonable require. However, the Company accepts
that an employee shall not be required to produce
such evidence with respect to the first two absences
of two days or less in any year of service.

(ii) All employees shall endeavour to reduce absent/sick
days taken. The target for this agreement is that av-
erage sick leave taken should not be more than 50%
of the award entitlement.

(2) Hours of Work
(i) The ordinary hours of work at United Construction

Supply Services Department shall be 7.6 hours (re-
sulting in a 38 hour 5 day week). Any hours worked
in excess of 7.6 hours on any day, Monday to Friday,
shall be paid at overtime rates.

(ii) The daily work schedule in relation to ordinary hours
shall normally be—

7.00am - Commencement of work (to
be proceeded by a siren at
6.55am signalling time to
move to the workplace).

10.00am—10.15am - Smoko Break.
1.00pm -1.25pm - Lunch Break (unpaid).
3.05pm - Completion of Ordinary

Hours.
3.30pm - Completion of Normal Work-

ing Day.
(iii) The stores department of the Supply Services De-

partment have developed a roster to allow coverage
within the stores department from 6.00am to 5.30pm.
This roster involves employees having staggered start
times.

Note: At the request of the workshop employees, the Com-
pany agreed that five (5) minutes be transferred from the lunch
break to the smoko break.

(3) Unpaid Days Off (UDO’s)
(i) Employees are entitled to take, by arrangement, up

to 12 days as unpaid days off (UDO). UDO’s are
made available to assist employees in meeting cer-
tain personal/family obligations which necessitate
time off work.

(ii) UDO’s shall be taken at a time mutually agreed be-
tween the employee and their supervisor. Employee’s
should make every effort to request UDO’s in ad-
vance from their supervisor, a day and date shall be
agreed to within 7 days of the request. Should the
day requested not be suitable to the supervisor, an-
other shall be agreed upon within seven days of the
request being made.

(iii) The same day off shall not be given to all or the
majority of employees, except in circumstances
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where there are no effects on the production of the
workshop.

(4) Workforce Flexibility
To facilitate a flexible and productive working environment,

employees will, subject to Clause 35 of the Metal Trades (Gen-
eral) Award, perform all reasonable directions and duties within
the limits of their skill, competence and training.

(5) Staff to Assist Wages Employees Where Possible
Engineering, commissioning and supervisory staff may use

tools when carrying out inspections, testing equipment or in-
structing employees under agreed circumstances, provided this
does not replace in any way the jobs of employees covered by
this Agreement.

(6) Self Supervision
It is a fundamental aim of this Agreement to promote the

concept of self supervision within the workforce. Employees
shall be encouraged to use their initiative and self-discipline
to ensure their work is completed with minimum supervision.
Employees shall share with management responsibility for
safety and quality of work in the workplace.

(7) Overtime
Subject to Clause 14 of the Metal Trades (General) Award

No. 13 of 1965, employees are required to work reasonable
overtime at the direction of management. All hours worked in
excess of 7.6 hours in any one day Monday to Friday, shall be
paid at overtime rates.

Where Saturday overtime is scheduled then it shall be of-
fered and accepted on the basis of a minimum of 5 hours. Any
arrangement other than 6 hours shall be subject to agreement
between the employee and their supervisor.

(8) Workload Fluctuations
(i) In an effort to enhance flexibility and efficiency at

the operations of United Construction’s Kwinana
Fabrication Facilities, a number of methods have been
identified by which handling of fluctuations in work-
load can be improved in order to minimise any
necessary reductions in the workforce. These in-
clude—

• reduction of overtime; and
• the taking of annual leave.

(ii) In order that annual leave may be used as a mecha-
nism to provide flexibility as well as a break for
employees, management and individual employees
shall endeavour to schedule annual leave at a time
mutually suitable to both parties. Where more than
four weeks of annual leave have been accumulated,
the employer can request that part, or all, of such
excess be taken, provided it is a minimum of one
week and as long as prior arrangement had not been
reached to accumulate leave for special reasons.

(iii) Where prior arrangement has been reached, it will
be confirmed in writing, a copy to be kept by the
employee and on their personal file.

(9) Best Practice
The parties agree to assess and implement “best practice”

techniques involving optimal flexibility and efficiency. Areas
of focus include—

(i) Improve workplace safety
(ii) Reduce wastage of electricity

(iii) Reduce wastage of consumables
(iv) Improve workshop setup
(v) Reduce supervision

(vi) Reduce processing time
(10) Training
United Construction is committed to helping its employees

attain higher levels of skill and competency in areas of benefit
to the Company. The following have been identified as poten-
tial areas of focus—

• Technical Skills
• Interpersonal Communications
• Safety
• English
• Job Instructions
• Quality of Work

(11) Communications
The parties agree to take steps to improve and enhance com-

munication between management/supervisors and employees
through—

• Toolbox talks
• Management report-back meeting with all employ-

ees
• Suggestion systems
• Noticeboards
• Newsletters/bulletins

10.—DISPUTE RESOLUTION PROCEDURE
(1) Where a question, dispute or difficulty arises, the matter

shall be initially discussed and resolved between the employee,
and if so desired, his/her union delegate and the employee’s
immediate supervisor.

(2) If the question, dispute or difficulty remains unresolved
after the process described in subclause (1) hereof has been
followed, the union delegate shall discuss and attempt to re-
solve the dispute with the Supply Services Manager.

(3) If still unresolved, the matter shall be referred to a senior
management representative and the full time union official.
The parties shall then initiate steps to resolve the grievance as
soon as possible.

(4) While the steps outlined in subclauses (1), (2) and (3)
hereof are being followed, industrial action shall not be taken.
A minimum of seven days is allowed for discussions in steps
(1)—(3) to be undertaken to solve the dispute.

(5) If, after step (3), the grievance is not resolved, either
party may refer the matter to the Western Australian Industrial
Relations Commission.

(6) Either party will give the earliest possible notice to the
other of any issue or problem which has the potential of giv-
ing rise to a grievance or dispute. All relevant facts will be
recorded and clearly identified through these procedures.

(7) Bans or limitations will not be placed on the perform-
ance of work while the procedures outlined in this clause are
being followed and all actions shall be in accordance with safe
working practice and consistent with established custom and
practices of the Kwinana Supply Services Department.

(8) It is an express condition of this procedure that issues
which are unrelated to the operations of United Construction
shall not be pursued by the workforce or its representatives to
a point where industrial action is undertaken unless it is a state
or federal issue. Any issue that is unrelated to the operations
of the Kwinana Supply Services Department, however effects
another United Construction Operation shall be discussed up
to and including Managing Director and State Secretary level
in both parties prior to any industrial action being taken.

11.—NO EXTRA CLAIMS
(1) The parties agree to undertake a commitment that there

shall be no extra claims during the life of this Agreement.
(2) Parties shall be bound by the terms of this Agreement for

its duration.
(3) Any application by others to be joined to this Agreement

shall be opposed by the parties.
(4) The terms of this Agreement will not be used to progress

or obtain similar arrangements or benefits in any other enter-
prise, whether involving United Construction Pty Ltd or not.

(5) The terms of this Agreement have resulted from exten-
sive negotiations relating to productivity enhancements that
specifically relate to the United Construction Kwinana Sup-
ply Services Department thus cannot be used as a precedent
elsewhere.

12.—PROTECTIVE CLOTHING
(1) On engagement employees shall be entitled to be issued

(within one month of commencement) with one pair of safety
boots. Safety boots shall be exchanged on a “fair wear and
tear” basis only.

(2) On engagement employees shall be entitled to be issued
(within one month of commencement) with 4 shirts and 4 pairs
of trousers (or alternatively 4 pairs of overalls). A further such
issue shall be made each twelve months thereafter.
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(3) Protective clothing so issued shall be worn at all times
during employment with United Construction and shall not be
wilfully damaged or abused.

(4) Upon written request the company shall provide perma-
nent employees with Australian Standard (AS1337) safety
glasses fitted with prescription lenses or pay the cost incurred
to fit prescription safety lenses to personal safety frames that
meet the company’s safety standards. The company shall pay
for the replacement of such prescription safety lenses after
each year of continuous employment.

13.—WAGE INCREASES
(1) In specific acknowledgment of the productivity and effi-

ciency enhancements within United Construction Kwinana
Supply Services Department targeted by this Agreement, wage
rates of employees covered by this Agreement shall be in-
creased by a total of 15% across the term of this Agreement.
Such increases will be granted in non cumulative instalments
as detailed in subclause (2) of the clause.

(2) Wage Structure: All Purpose Rate Per Week (38 Ordi-
nary Hours)

(i)
Metals Award Date of Column 1 Column 2
Classification Agreement

Coded Welder $571.49 $595.41 $611.36
Welder $560.72 $584.19 $599.84
B/M Fitter $561.04 $584.53 $600.19
Licensed
Rigger/Scaffolder $526.11 $548.13 $562.81
Storeman $501.08 $522.05 $536.04
Trades Assistant $482.78 $502.99 $516.47
Crane Driver 8-15 $544.49 $567.28 $582.48
Crane Driver 15-40 $555.15 $578.39 $593.88
Crane Driver 40-80 $563.32 $586.90 $602.62

Date of Agreement:Rate paid since the effective date of
agreement (23/9/96)

Column 1: Paid 4½% increase in the first full pay period on
or after 6 months from the operative date.

Column 2: Paid 3% increase in the first full pay period on or
after 6 months from the operative date.

(ii) In addition to the above all-purpose wage rates, em-
ployees shall be paid a flat daily payment of $8.30
as an attendance allowance. To qualify for payment,
an employee must be ready, willing and available to
work the ordinary hours scheduled for Monday to
Friday, and for weekends the overtime offered and
accepted.

(iii) The above all purpose wage rates are all inclusive
and, subject only to the payment of tool allowance
and leading hand allowance as per the parent award,
are inclusive of all special rates and allowances.

(3) The Company and the union agree to confer on the imple-
mentation of the career structure, into the wages structure in
subclause (2) of this clause, consistent with the provisions of the
parent award of this Agreement as determined in Clause 7.

SIGNATORIES TO AGREEMENT
Signed for and on behalf of United Construction Pty Ltd—
Signed (Brad Weir) ER Manager 7/3/1997
Company Signature Title (Print) Date
Signed for and on behalf of the employees of the United

Construction Kwinana Supply Services Department—
____________________________ ___________
Employee Representative Signature  Title (Print)
___/___/1996
Date
Signed for and on behalf of the Automotive, Food, Metals,

Engineering, Printing and Kindred Industries Union of Work-
ers—Western Australian Branch—(AFMEPKIU)

Signed John Sharp-Collett—State Secretary28/02/1996
Union Signature Title (Print) Date

PUBLIC SERVICE
ARBITRATOR—

Awards/Agreements—
Variation of—

PARLIAMENTARY EMPLOYEES AWARD 1989.
Nos. A 15 of 1987, A4 and A7 of 1988 and A7 of 1989.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

The Governor of Western Australia in Council & Others.

No. 405 of 1997.

Parliamentary Employees Award 1989.

COMMISSIONER J F GREGOR.

26 May 1997.

Order.
HAVING heard Ms J Freeman on behalf of the Applicant and
Ms S Seenikatty on behalf of the Respondent and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the Parliamentary Employees Award 1989, be
varied in accordance with the following schedule and that
such variation shall have effect from the beginning of the
first pay period commencing on or after 22 April 1997.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

Schedule.
Clause 28.—Uniforms and Clothing. Delete the amounts of

$4.00 and $6.00 in subclause (2) and insert in lieu thereof the
amounts of $5.20 and $7.80 respectively.

AWARDS/AGREEMENTS—
Variation of—

BUILDING TRADES (CONSTRUCTION)
AWARD 1987

No. R 14 of 1978.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Adsigns Pty Ltd and Others.

No. 1045A of 1995.

Building Trades (Construction) Award 1987
No. R 14 of 1978.

COMMISSIONER P E SCOTT.
4 June 1997.

Order.
HAVING heard Mr G Giffard on behalf of The Western Aus-
tralian Builders’ Labourers, Painters and Plasterers Union of
Workers and The Construction, Mining, Energy, Timberyards,
Sawmills and Woodworkers Union of Australia, Western Aus-
tralian Branch and Mr K Richardson on behalf of the Master
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Builders’ Association of Western Australia (Union of Employ-
ers) and Others and Mr K Dwyer on behalf of ABB—EPT
Construction Pty Ltd and Others the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act,
1979, hereby orders—

THAT the Building Trades (Construction) Award 1987,
No. R 14 of 1978 be varied in accordance with the fol-
lowing Schedule and that such variation shall have effect
on and from the 11th day of April 1997.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.

1. Clause 9.—Special Rates and Provisions: Delete subclause
(1)(v) of this clause and insert the following in lieu thereof—

(v) (a) An employee who—

(i) is appointed by his or her employer to
be responsible for carrying out first aid
duties as they may arise; and

(ii) holds a recognised first aid qualifica-
tion (as set out hereunder) from the
Australian Red Cross Society, St John
Ambulance Association or similar
body; and

(iii) is required by his or her employer to
hold a qualification at that level; and

(iv) the qualification satisfies the relevant
statutory requirement pertaining to the
provision of first-aid services at the
particular location where the employee
is engaged;

(v) those duties are in addition to his or
her normal duties, recognising what
first aid duties encompass by definition;

shall be paid at the following additional
rates to compensate that person for the
additional responsibilities, skill ob-
tained, and time spent acquiring the
relevant qualifications;

(A) an employee who holds the Ba-
sic First Aid certificate or
equivalent qualification recog-
nised under the Occupational
Safety and Health Act 1984—
$1.61 per day; or

(B) an employee who holds at least
a Senior First Aid certificate,
Industrial First Aid certificate or
equivalent, or higher qualifica-
tion recognised under the
Occupational Safety and Health
Act 1984—$2.50 per day.

(b) In payment of an allowance under this clause,
a person shall be paid only for the level of
qualification required to be held, and there
shall be no double counting for employees who
hold more than one qualification.

(c) An employer shall be under no obligation to
provide paid training leave or other payment
of any kind to employees to acquire or update
first aid qualifications.

COCKBURN CEMENT LIMITED AWARD 1991.
No. A 14 of 1991.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Cockburn Cement Limited

and

The Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union of
Workers—Western Australian Branch.

No. 559 of 1997.

Cockburn Cement Limited Award 1991.

30 May 1997.
Order.

HAVING heard Mr M. Beros as agent for the Applicant and
Mr G.C. Sturman as agent for The Automotive, Food, Metals,
Engineering, Printing and Kindred Industries Union of
Workers—Western Australian Branch; Mr G.T. Giffard as
agent for The Construction, Mining, Energy, Timberyards,
Sawmills and Woodworkers Union of Australia—Western
Australian Branch; Miss J.C. Pike as agent for the Merchant
Service Guild of Australia, Western Australian Branch, Union
of Workers and The Australian Workers’ Union, West
Australian Branch, Industrial Union of Workers; Mr C. Young
as agent for the Communications, Electrical, Electronic,
Energy, Information, Postal, Plumbing, and Allied Workers
Union of Australia, Engineering and Electrical Division, WA
Branch; and Ms R. McGinty as agent for the Transport
Workers’ Union of Australia, Industrial Union of Workers,
Western Australian Branch, and by consent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the Cockburn Cement Limited Award 1991 be
amended and consolidated in accordance with the follow-
ing Schedule.

(Sgd.) G. L. FIELDING,    
[L.S.] Senior Commissioner.

———

1.—TITLE
This Award shall be known as the Cockburn Cement Limited

Award 1991 (Amended November 1995).

2.—ARRANGEMENT
 1. Title
 2. Arrangement
 3. Area and Scope
 4. Special Flexibility Arrangements
 5. Wages
 6. Term
 7. Classifications
 8. Contract of Service
 9. Hours of Work
10. Rostered Days Off
11. Overtime
12. Shift Work
13. Annual Leave
14. Public Holidays
15. Long Service Leave
16. Sick Leave
17. Family Leave
18. Maternity Leave
19. Paternity Leave
20. Bereavement Leave
21. Time and Wages
22. Right of Entry and Interviewing Employees
23. Union Notices
24. Copy of Award
25. Change to Work Practice
26. Redundancy
27. Superannuation
28. Disputes Settlement Procedure
29. Workplace Behaviour and Performance
30. Morning and Meal Break
31. Call Out
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32. Shutdown, Planned or Emergency
33. Trade Union Training Leave
34. Special Rates and Provisions
35. Higher Duties
36. Tea and Coffee
37. Washing Up Time
38. Protective Clothing and Equipment
39. Supply of Tools
40. Shop Stewards
41. Jury Service
42. Consultation
43. Training and Reclassification
44. Liberty to Apply
45. Signatories

Appendix 1—Resolution of Disputes Requirements
Appendix 2—Parties to the Award
Appendix 3—S.49B—Inspection of Records Re-
quirements

3.—AREA AND SCOPE
(1) This Award shall apply to Cockburn Cement Limited,

the employees employed in the classifications contained in
Clause 5.—Wages of this award at the Main Works in Russell
Road and Woodman’s Point, and the following Unions—

- The Automotive, Food, Metals, Engineering, Print-
ing and Kindred Industries Union of
Workers—Western Australian Branch;

- The Australian Workers’ Union, Western Australian
Branch, Industrial Union of Workers;

- Communications, Electrical, Electronic, Energy, In-
formation, Postal, Plumbing and Allied Services
Union of Australia, Engineering and Electrical Di-
vision (Western Australian Branch);

- The Construction, Mining, Energy, Timberyards,
Sawmills and Woodworkers’ Union of Australia,
Western Australian Branch;

- Merchant Service Guild of Australia, Western Aus-
tralian Branch, Union of Workers;

- Transport Workers’ Union of Australia, Industrial
Union of Workers, Western Australian Branch;

(2) Except as provided in subclause (3) of this clause, this
Award shall wholly replace and take precedence over all
previous Awards, Orders and Agreements between the company
and the respondent unions, as amended and consolidated,
whether registered with the Western Australian Industrial
Relations Commission or not.

(3) This Award shall not apply to employees engaged in the
callings set out in the Foreman and Supervisors Cement and
Lime Production Industry (Cockburn Cement Limited) Award
No A40 of 1981 as amended and consolidated.

4.—SPECIAL FLEXIBILITY ARRANGEMENTS
(1) It is a term and condition of this Award, that all employees

agree to carry out any tasks which may or may not involve the
use of tools, plant and equipment within their skill competence
and training as directed by the company.

(2) Engineering, Commissioning and Supervisory staff shall
be able to use tools when carrying out inspections, testing
equipment or instructing employees.

5.—WAGES
(1) Rates of Pay—

(a) The wage rates and classifications in this award are
the result of a substantial restructuring of provisions
in the awards which this award replaces. They rep-
resent one of the means for providing improved
efficiency and performance in the production, main-
tenance and distribution operations of the company.

(b) The objective of the classification and wages provi-
sions of this award is to provide the basis for an
equitable career path opportunity for all employees
aimed at providing a flexible and productive
workforce which can, with appropriate training, ef-
ficiently meet the operational and maintenance needs
of the employer. An additional objective is to also
provide work and a working environment which is
satisfying for employees.

(c) The total wage payable in this subclause shall be in-
clusive of all over award, site allowances, dirt and
disability allowances, metal trades allowances or any
other allowance or payment not provided for in
Clause 34.—Special Rates and Provisions.

(d) The total wage payable fortnightly to all adult em-
ployees with more than two years service with the
company, except Woodman Point Dredging Opera-
tors, shall be—

Fortnightly Relativity to
Classification Wage Grade 4

$ %
Grade 1 977.70 ...............................  88

2 1022.10 ...............................  92
3 1066.60 ...............................  96
4 1111.00 .............................. 100
5 1155.40 .............................. 104
6 1199.90 .............................. 108
7 1244.30 .............................. 112
8 1288.80 .............................. 116

(e) The total wage payable fortnightly to all Woodman’s
Point Dredging Operators with more than two years
service with the Company shall be—

Fortnightly Relativity to
Dredging Operator Wage  Grade 4

$  %
Grade 1 1177.10 ...............................  88

2 1230.60 ...............................  92
3 1284.10 ...............................  96
4 1337.60 .............................. 100

(f) For the first two years of service with the Company
an employee shall be paid 95% of his/her respective
grade. Where an employee has previous experience
with the Company in the two years prior to re-en-
gagement, this may be taken into consideration as
part of the first two years of service.

(2) Payment of Wages—
(a) Wages shall be paid fortnightly by direct deposit to

the employee’s Bank, Building Society, Credit Un-
ion Account or any other Institution with a BSB
number for electronic banking, for the actual time
worked.

(b) Each employee shall be provided in writing with
details of the amount of wages to which the employee
is entitled, the amount of deductions made thereupon,
the net amount being paid and the number of hours
worked.

(c) The ordinary rate per hour shall be calculated by di-
viding the appropriate fortnightly rate by 72 to the
fourth decimal place, ie $00.0000 rounded off.

(d) An employee who lawfully leaves the employment
or is dismissed for any reason, shall be paid wages
up to that time of termination of employment and all
monies due will be paid by electronic transfer or
cheque at the time of termination or within 24 hours
of such termination.

(e) All overtime, allowances and penalty rates as pre-
scribed by this award may be paid if requested within
48 hours of the expiration of the pay period in which
they occur.

(3) Leading Hand/Team Leader/Team Coordinator Rates—
(a) In addition to the wages prescribed in this Award a

Leading Hand/Team Leader/Team Coordinator shall
be paid 5% of his basic 36 hour week wage.

(4) Apprentices—
(a) The total wage payable fortnightly to all apprentices,

expressed as a percentage of the Classification Grade
5 of paragraph (1)(d) of this clause shall be—

Fortnightly     Relativity to
Wage     Grade 5

$      %
Four Year Term
First year 485.30 ................................ 42
Second year 635.50 ................................ 55
Third year 866.60 ................................ 75
Fourth year 1016.80 ................................ 88
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(b) Adult Apprenticeship
The total wage payable fortnightly to all first and
second year adult apprentices shall be not less than
the Grade 1 Classification rate, and for third year
adult apprentices not less than 88% of the Grade 5
Classification rate expressed in paragraph (1)(d) of
this clause.

(5) Junior Employees working in the chemical laboratory or
clerical areas—

Wage per fortnight expressed as a percentage of the Clas-
sification Grade 1 of paragraph (1)(d) of this clause.

Fortnightly Relativity to
Wage Grade 1

$ %
Under 16 years of age 391.10 ................................ 40
16 years of age 488.80 ................................ 50
17 years of age 586.90 ................................ 60
18 years of age 684.40 ................................ 70
19 years of age 782.10 ................................ 80
20 years of age 879.90 ................................ 90

6.—TERM
The term of this award shall be for a period of 12 months

and shall operate from the first pay period commencing on or
after 31 October 1995.

7.—CLASSIFICATIONS
(1) (a) Upon engagement all employees will be notified of

the classification and grade in which they will be working.
(b) An employee will only be classified in a higher grade

where that employee had been trained and has met the
assessment and competence criteria established for the higher
group and a vacancy exists. Such reclassification will only be
made where the employee is trained and capable of performing
the relevant duties of the higher grade to the required standard.
The grouping of employees is provisional on the employee
remaining willing and able to perform the duties required in
the grade in which they are classified.

(c) (i) The assessment of employees who have requested a
grade change will be carried out by their supervisor or other
suitably qualified person nominated by the Works Manager.
Recommendations for a change of grade must be sanctioned
by the Department Head.

(ii) Recommendations for a change of grade will be submitted
to the Cockburn Consultative Committee for assessment
against the classification criteria as outlined in 7(1)(b) above.

(iii) At the employee’s request re-assessment will be carried
out by a panel consisting of the supervisor, the employee’s
representative and a suitably qualified employee of the
employee’s choice with knowledge of the area of work and
the Works Manager or the Works Manager’s delegate.

(d) The training of employees will be determined by work
requirements and will wherever possible recognise an
employee’s chosen career path and support them to realise their
full potential.

(e) The company recognises that changes in work
requirements may occur and that additional classifications may
be required. The company and unions may apply to the
Commission for additional classifications and/or classification
grades to be inserted into or removed from this Award.

(2) Employees will be classified as follows—
(a) Classification Grade 1 employee shall mean an

employee classified as such who is engaged on work
in connection with or incidental to the production,
maintenance and distribution operations of the Com-
pany. The Classification Grade 1 employee may be
required by the Company to perform any, but not
necessarily, all of the duties of the positions listed
hereunder and for training purposes, the duties of
higher classifications of employees—

General Hand Maintenance Employee Level 1.
Amenities Cleaner

(b) Classification Grade 2 employee shall mean an
employee classified as such who is engaged on work
in connection with or incidental to the production,
maintenance and distribution operations of the Com-
pany. The Classification Grade 2 employee may be

required by the Company to perform any, but not
necessarily, all of the duties of the positions listed
hereunder.
In addition, the Classification Grade 2 employee will
perform those duties of a Classification Grade 1
employee related to the duties listed hereunder, and
for training purposes, the duties of higher classifica-
tions of employees.
Bulk Loader Maintenance Employee Level 2
Crusher Operator Storeperson Level 1
Operator—

Small Sweeper
Cherry Picker
Rough Rider
Laboratory Tester Level 1
Process Attendant-Kilns

(c) Classification Grade 3 employee shall mean an
employee classified as such who is engaged on work
in connection with or incidental to the production,
maintenance and distribution operations of the Com-
pany. The Classification Grade 3 employee may be
required by the Company to perform any, but not
necessarily, all of the duties of the positions listed
hereunder.
In addition, the Classification Grade 3 employee will
perform those duties of a lower classification related
to the positions listed hereunder, and for training
purposes, the duties of higher classifications of em-
ployees.
Driver: Foden Maintenance Employee Level 3

Forklift
Small Tipper
Road Sweeper
Water Cart
Tractor

EOT Crane Driver Level 1
Packer/Palletiser Operator
Laboratory Tester Level 2
Process Attendant—

Kilns
Cement Mills
Raw Mills/Pump House

Operator—
Bobcat
Utility Vehicles

Storeperson Level 2

(d) Classification Grade 4 employee shall mean an
employee classified as such who is engaged on work
in connection with or incidental to the production,
maintenance and distribution operations of the Com-
pany. The Classification Grade 4 employee may be
required by the Company to perform any, but not
necessarily, all of the duties of the positions listed
hereunder.
In addition, the Classification Grade 4 employee will
perform those duties of a lower classification related
to the positions listed hereunder, and for training
purposes, the duties of higher classifications of em-
ployees.
Articulated Water Cart Maintenance Employee

Level 4
Bulldozer Driver Storeperson Level 3
Mobile Crane Operator
Mobile Industrial Vacuum Cleaner
Laboratory Tester Level 3
Process Operator Woodman Point
Relief Burner
Front End Loader Driver
EOT Crane Driver Level 2

(e) Classification Grade 5 employee shall mean an
employee classified as such who is engaged on work
in connection with or incidental to the production,
maintenance and distribution operations of the Com-
pany. The Classification Grade 5 employee may be
required by the Company to perform any, but not
necessarily, all of the duties of the positions listed
hereunder.
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In addition, the Classification Grade 5 employee will
perform those duties of a lower classification related
to the positions listed hereunder, and for training
purposes, the duties of higher classifications of em-
ployees.
Maintenance Tradesperson Level 1
Thirty-Five Tonne Tipper
Fifty Tonne Tipper
Articulated Prime Mover
Laboratory Tester Level 4
Process Operator Cement Mills
Process Operator Kilns
Process Operator Raw Mills.

(f) Classification Grade 6 employee shall mean an
employee classified as such who is engaged on work
in connection with or incidental to the production,
maintenance and distribution operations of the Com-
pany. The Classification Grade 6 employee may be
required by the Company to perform any, but not
necessarily, all of the duties of the positions listed
hereunder.
In addition, the Classification Grade 6 employee will
perform those duties of a lower classification related
to the positions listed hereunder, and for training
purposes, the duties of higher classifications of em-
ployees.
Carpenter
Maintenance Tradesperson Level 2
Senior Process Operator
Laboratory Technical Assistant Level 1.

(g) Classification Grade 7 employee shall mean an
employee classified as such who is engaged on work
in connection with or incidental to the production,
maintenance and distribution operations of the Com-
pany. The Classification Grade 7 employee may be
required by the Company to perform any, but not
necessarily, all of the duties of the positions listed
hereunder.
In addition, the Classification Grade 7 employee will
perform those duties of a lower classification related
to the positions listed hereunder, and for training
purposes, the duties of higher classifications of em-
ployees.
Special Class Maintenance Tradesperson Level 1
Laboratory Technical Assistant Level 2.

(h) Classification Grade 8 employee shall mean an
employee classified as such who is engaged on work
in connection with or incidental to the production,
maintenance and distribution operations of the Com-
pany. The Classification Grade 8 employee may be
required by the Company to perform any, but not
necessarily, all of the duties of the positions listed
hereunder.
In addition, the Classification Grade 8 employee will
perform those duties of a lower classification related
to the positions listed hereunder, and for training pur-
poses, the duties of higher classifications of employees.
Laboratory Technician Level 1
Special Class Maintenance Tradesperson Level 2.

(i) Dredging Operator Grade 1 employee shall mean
an employee classified as such who is engaged on
work in connection with or incidental to the produc-
tion, maintenance and distribution operations of the
Company. The Dredging Operator Grade 1 employee
may be required by the Company to perform any,
but not necessarily, all of the duties of the position
listed hereunder and for training purposes the duties
of higher classifications of employees.
Dredge Hand Level 1

(j) Dredging Operator Grade 2 employee shall mean
an employee classified as such who is engaged on
work in connection with or incidental to the produc-
tion, maintenance and distribution operations of the
Company. The Dredging Operator Grade 2 employee
may be required by the Company to perform any,
but not necessarily, all of the duties of the position
listed hereunder.

In addition, the Dredging Operator Grade 2 employee
will perform those duties of a Dredging Operator
Grade 1 employee related to the position listed here-
under, and for training purposes, the duties of higher
classifications of employees.
Relief Barge Skipper

(k) Dredging Operator Grade 3 employee shall mean
an employee classified as such who is engaged on
work in connection with or incidental to the produc-
tion, maintenance and distribution operations of the
Company. The Dredging Operator Grade 3 employee
may be required by the Company to perform any,
but not necessarily, all of the duties of the position
listed hereunder.
In addition, the Dredging Operator Grade 3 employee
will perform those duties of a lower Dredging Op-
erator Grade related to the position listed hereunder,
and for training purposes, the duties of higher classi-
fications of employees.
Assistant Dredge Operator.

(l) Dredging Operator Grade 4 employee shall mean
an employee classified as such who is engaged on
work in connection with or incidental to the produc-
tion, maintenance and distribution operations of the
Company. The Dredging Operator Grade 4 employee
may be required by the Company to perform any,
but not necessarily, all of the duties of the positions
listed hereunder.
In addition, the Dredging Operator Grade 4 employee
will perform those duties of a lower Dredging Op-
erator Grade related to the positions listed hereunder,
and for training purposes, the duties of higher classi-
fications of employees.
Barge Master
Dredge Fitter
Dredge Operator
Work Boat Skipper.

8.—CONTRACT OF SERVICE
(1) (a) A Contract of Service may be terminated in accordance

with the provisions of this clause and not otherwise but this
clause does not operate so as to prevent any party to a contract
from giving a greater period of notice than is hereinafter
prescribed, nor to affect the Company’s right to dismiss an
employee without notice for conduct that justifies instant
dismissal [paragraph 29(2)(b) Serious Misconduct]. An
employee so dismissed shall be paid for the time worked up to
the time of dismissal only.

(b) Subject to the provisions of paragraph (e), a party to the
contract of employment, may on any day, give to the other
party the appropriate period of notice prescribed in paragraph
(e) and the contract terminates when that period expires.

(c) Payment in lieu of the notice shall be made if the
appropriate notice period is not given, provided that
employment may be terminated by part of the period of notice
specified and part payment in lieu thereof.

(d) In calculating any payment in lieu of notice the Company
shall pay the employee the ordinary wages for the period of
notice had the employment not been terminated.

(e) The period of notice required by an employee or the
company when terminating the contract of employment shall
be—

Period of Continuous Service Period of Notice
1 year or less 2 weeks
1 year but less than 3 years 3 weeks
3 years but less than 5 years 4 weeks
5 years and over 5 weeks

(f) Paragraph (e) of this subclause does not operate so as to
prevent an employee and the company from mutually agreeing
to accept a greater or lesser amount of notice when terminating
the contract of employment.

(2) Statement of Employment
The Company shall, upon receipt of a request from an

employee whose employment has been terminated, provide to
the employee a written statement specifying the period of
employment and the classification or the type of work
performed by the employee.
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(3) Notification on Engagement
On or before the first day of engagement, an employee shall

be notified by the Company or by the Company’s
representative, whether the duration of his/her employment is
full time, part-time or temporary.

(4) Time Off During Notice Period
Where the company has given notice of termination to an

employee who has completed one month’s continuous service,
that employee shall, for the purpose of seeking other
employment be entitled to be absent from work up to a
maximum of eight ordinary hours without deduction of pay.
The time off shall be taken at times that are convenient to the
employee after consultation with the company.

(5) Absence from Duty
The company shall be under no obligation to pay for any

day not worked upon which the employee is required to present
for duty, except when such absence from work is due to illness
as per Clause 16.—Sick Leave of this award or such absence
is on account of holidays to which the employee is entitled
under the provisions of this award.

(6) Standing Down of Employees
(a) (i) The employer is entitled to deduct payment for any

day or part of a day upon which an employee (including an
apprentice) cannot be usefully employed because of industrial
action by any of the unions party to this award, or by any other
association or union.

(ii) If an employee is required to attend for work on any day
but by reason of failure or shortage of electric power work is not
provided, he/she shall be entitled to two hours’ pay and further,
where any employee commences work he/she shall be entitled
to four hours’ employment or be paid for four hours’ work.

(b) The provisions of paragraph (a) of this subclause also
apply where the employee cannot be usefully employed through
any cause which the company could not reasonably have
prevented but only if, and to the extent that, the company and
the union or unions concerned so agree or, in the event of
disagreement, the Western Australian Industrial Relations
Commission so determines.

(c) Where the stoppage of work has resulted from a
breakdown of the employer’s machinery the Western Australian
Industrial Relations Commission, in determining a dispute
under paragraph (b) of this subclause, shall have regard for
the duration of the stoppage and the endeavours made by the
company to repair the breakdown.

9.—HOURS OF WORK
(1) The provisions of this subclause shall apply to all

employees other than those engaged on continuous shift work.
(a) The ordinary hours shall be an average of 72 hours per 9

day fortnight.
(b) The ordinary hours of work may be worked on any or all

days of the week Monday to Friday and shall be worked
between the hours of 0600 hrs and 1800 hrs.

The spread of hours may be altered by agreement between
the company and the majority of the employees in any section
or department.

(c) By agreement, employees may be required to change
starting or finishing times to suit production and maintenance
requirements. However such agreement shall not be
unreasonably withheld by the employees concerned.

(d) Day employees will be ready at their work stations to
receive instructions at the prescribed starting time.

(e) Ordinary hours of work shall be consecutive except for
the meal interval.

(2) The provisions of this subclause shall apply to employees
engaged on continuous shift work.

(a) 5 Panel Roster (Main Works)
The ordinary hours shall average 72 hours per fortnight

(inclusive of meal breaks) and shall not exceed 360 hours in a
10 week cycle or 45 working shifts.

(b) 4 Panel Roster (Woodman Point Wash Plant)
The ordinary hours shall average 72 hours per fortnight

(inclusive of meal breaks).
(c) 4 Panel Roster (Woodman Point Floating Plant)
The ordinary hours shall average 72 hours per fortnight

(inclusive of meal breaks).

(d) Off Peak Milling Roster (Cement Mills)
The ordinary hours shall average 72 hours per fortnight

(inclusive of meal breaks) and shall not exceed 324 hours in a
9 week cycle or 27 working shifts.

(e) EOT Crane Roster
The ordinary hours shall average 72 hours per fortnight

(inclusive of meal breaks) and shall not exceed 288 hours in
an 8 week cycle.

10.—ROSTERED DAYS OFF
(1) Subject to subclause (2) of this clause, all employees

other than continuous shift employees shall be allowed one
day of ordinary working hours off duty per 72 hours work
cycle. This day shall be known as the “rostered day off”.

(2) Where the rostered day off coincides with a public holiday
as prescribed in this Award, another day of ordinary working
hours shall be taken as the rostered day off.

(3) The Company and employee may by agreement substitute
the rostered day off the employee is to take off for another
day.

11.—OVERTIME
(1) The provisions of this subclause shall apply to all

employees other than those engaged on continuous shift work.
(a) Subject to the provisions of this subclause all work done

beyond the ordinary working hours on any day, Monday to
Friday inclusive and Saturday up to 12 noon, shall be paid for
at the rate of time and one half for the first two hours and
double time thereafter.

(b) Work done on Saturdays after 12 noon or on Sundays
shall be paid for at the rate of double time.

(c) Work done on any day prescribed as a holiday pursuant
to the Clause 14.—Public Holidays of this Award shall be paid
for at the rate of double time and a half.

(d) In computing overtime each day shall stand alone, but
when an employee works overtime which continues beyond
midnight on any day, the time worked after midnight shall for
the purpose of this subclause be deemed to be part of the
previous day’s work.

(2) (a) The provisions of this subclause apply only to
employees engaged on continuous shift work—

(i) Subject to the provisions of paragraph (2)(b), all time
worked in excess of or outside the ordinary working
hours, or on a shift other than a rostered shift, shall
be paid for at the rate of double time.

(ii) All work performed in excess of/or outside ordinary
hours on any day that is prescribed as a holiday by
Clause 14.—Public Holidays of this Award shall be
paid for at the rate of double time and a half.

(b) Time worked in excess of the ordinary working hours
shall be paid for at ordinary rates—

(i) If it is due to private arrangements between the em-
ployees themselves; or

(ii) If it does not exceed two hours and is due to a reliev-
ing employee not coming on duty at the proper time.

(3) (a) The provisions of this subclause apply to all
employees.

(i) When overtime work is necessary it shall, wherever
reasonably practicable, be so arranged that an employee has at
least ten consecutive hours off duty between the work of
successive days.

(ii) An employee who works so much overtime between the
termination of the employee’s ordinary hours of work on one
day and the commencement of the employee’s ordinary hours
of work on the next day that the employee has not had at least
ten consecutive hours off duty between those times, shall,
subject to this paragraph, be released after completion of such
overtime until the employee has had ten consecutive hours off
duty without loss of pay for ordinary working time occurring
during such absence.

(iii) If, on the instructions of the Company, such an employee
resumes or continues work without having had such ten
consecutive hours off duty, the employee shall be paid at double
rates until the employee is released from duty for such period
and the employee shall then be entitled to be absent until the
employee has had ten consecutive hours off duty without loss
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of pay for ordinary working time occurring during such
absence.

(iv) Where an employee (other than an employee engaged
on continuous shift work) is called into work on a Sunday or
holiday preceding an ordinary working day, the employee shall
wherever reasonably practicable, be given ten consecutive
hours off duty before the employee’s usual starting time on
the next day. If this is not practicable, then the provisions of
subparagraphs (ii) and (iii) of this paragraph will apply.

(4) An employee required to work unplanned overtime and
who has no personal means of transport, will be provided with
transport to convey the employee home on completion of such
overtime.

(5) The company may require any employee to work
reasonable overtime at overtime rates and such employee shall
work overtime in accordance with such requirement.

The assignment of overtime by the company to an employee
shall be based on specific work requirements and the practice
of “one-in, all in” overtime shall not apply.

(6) Where an employee remains at work after the normal
finishing time to complete a specific task, the employee may
be redirected to a more urgent task.

(7) Where an employee agrees to remain at work until a
specified time, the employee may leave at that specified time
even if redirected to other work.

(8) No union or association party to this award, or employee
or employees covered by this award, shall in any way, whether
directly or indirectly, be a party to or concerned in any ban,
limitation, or restriction upon the working of overtime in
accordance with the requirements of this clause.

12.—SHIFT WORK
(1) The provisions of this clause shall apply to shift work,

whether continuous or otherwise.
(2) (a) Where any particular process is carried out on shifts

other than day shift and less than five consecutive afternoon
or five consecutive night shifts are worked on that process,
then employees employed on such afternoon or night shifts
shall be paid at overtime rates.

(b) The sequence of work shall not be deemed to be broken
under the preceding paragraph of this subclause by reason of
the fact that work on the process is not carried out on a Saturday
or Sunday or any other day that the Company observes a shut
down for the purpose of allowing a 72 hour fortnight, five
shift roster or on any holiday.

(3) Where a shift commences at or after 6.00 pm on any
given day, the whole of that shift shall be deemed, for the
purposes of this Award, to have been worked on the following
day.

(4) (a) Subject to the provision of paragraphs (5)(a) and 5(b)
of this clause, a shift employee when on day, afternoon or
night shift, shall be paid for such shift, an allowance of fifteen
dollars and forty cents.

(b) Employees engaged on the Off Peak Milling roster shall
be paid a shift allowance of twenty three dollars ten cents per
shift.

(5) (a) All work performed on a rostered shift, when the
major portion of such shift falls on a Saturday, Sunday or a
public holiday, shall be paid for as follows—

(i) Saturday—at the rate of time and one half for the
first two hours and double time thereaf-
ter.

(ii) Sunday and
Public Holidays—at the rate of double time.

(b) These rates shall be paid in lieu of the shift allowance
prescribed in paragraphs (4)(a) and (4)(b) of this clause.

(6) A continuous shift employee who is not required to work
on a public holiday which falls on the employee’s rostered
day off as per the shift roster, shall be paid eight hours pay at
the ordinary rate or by agreement with the company the
employee may be granted a day’s paid leave in lieu of payment.

(7) Any part of the Company’s operations may be carried
out on shifts, but before doing so shall give the union or unions
concerned at least 7 days’ notice of its intention to do so.
Included in such notice shall be the starting and finishing times
of the ordinary working hours of the respective shifts.

(8) (a) Employees engaged as day or shift employees shall
be given 7 days notice of intention to change shifts.

(b) Employees engaged as shift relief employees, shall be
given 48 hours notice of intention to change shifts.

13.—ANNUAL LEAVE
(1) (a) Except as hereinafter provided, a period of four

consecutive weeks’ leave with payments as prescribed by
paragraph (1)(b) of this clause shall be allowed annually to an
employee by the Company after a period of twelve months’
continuous service with the Company.

(b) (i) An employee going on leave shall either continue to
be paid fortnightly or shall be paid in advance the wages the
employee would have received in respect of the ordinary time
the employee would have worked had the employee not been
on leave during the relevant period.

(ii) Subject to paragraph (1)(c) of this clause, an employee
shall, where applicable, have the amount of wages payable for
annual leave calculated by including the following—

(aa) The rate of wage prescribed for work in ordinary
time by this Award.

(bb) Subject to subparagraph (1)(c)(ii) of this clause, the
rate of wage prescribed for work in ordinary time by
Clause 12.—Shift Work, of this Award, shall be ac-
cording to the employee’s roster or projected roster,
including Saturday and Sunday shifts.

(c) In addition to the payment prescribed in paragraph (1)(b)
of this clause, an employee shall receive a loading calculated
on the rate of wage prescribed by that paragraph. This loading
shall be as follows—

(i) Day Employees: An employee who would have
worked on day work had the employee not been on
leave—a loading of 17.5 per cent.

(ii) Shift Employees: An employee who would have
worked on shift work had the employee not been on
leave—a loading of 17.5 per cent. Provided that
where the employee would have received shift
loadings and payments prescribed by Clause 12.—
Shift Work of this Award, had the employee not been
on leave during the relevant period and such loadings
and payment would have entitled the employee to a
greater amount than the loading of 17.5 per cent, then
the shift loadings and payments shall be added to the
rate of wage prescribed by placitum (1)(a)(ii)(aa) of
this clause in lieu of the 17.5 per cent loading. Pro-
vided further, that if the shift loadings would have
entitled the employee to a lesser amount than the
loading of 17.5 per cent then such loading of 17.5
per cent shall be added to the rate of wage prescribed
by paragraph (1)(a) but not including placitum
1(b)(ii)(bb) of this clause in lieu of the shift loadings
and the said payment.

(d) Except as provided in subclause (4) of this clause, the
loading prescribed by this paragraph (c) shall not apply to
proportionate leave on termination.

(2) A continuous shift employee, shall be allowed one week’s
leave in addition to the leave to which the employee is otherwise
entitled under this clause. Where the continuous shift employee
has been employed on continuous shift for less than 12 months
the employee shall be entitled additional annual leave at the
rate of one twelfth of a week’s leave for each completed month
so engaged on continuous shift work.

(3) (a) An employee whose employment terminates after the
employee has completed a twelve monthly qualifying period
and who has not been allowed the leave prescribed under this
clause in respect of that qualifying period shall be given
payment as prescribed by paragraphs (1)(b) and (c) of this
clause in lieu of that leave or, in the case of which subclauses
(7), (8) or (9) of this clause applies, in lieu of so much of that
leave as has not been allowed unless—

(i) the employee has been justifiably dismissed for mis-
conduct; and

(ii) the misconduct for which the employee has been dis-
missed occurred prior to the completion of that
qualifying period.

(b) If, after one month’s continuous service in any qualifying
twelve monthly period an employee lawfully leaves the
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employment or the employment is terminated by the Company
through no fault of the employee, the employee shall be paid
2.7692 hours’ pay at the rate of wage prescribed by paragraph
(1)(b) of this clause, divided by seventy two, in respect of
each completed week of continuous service.

(4) If any holiday as prescribed by Clause 14.—Public
Holiday of this Award falls within an employees period of
Annual Leave and is observed on a day which in the case of
that employee would have been an ordinary working day, there
shall be added to that period one day being an ordinary working
day for each such holiday observed as aforesaid.

(5) Any time in respect of which an employee is absent from
work, except time for which he/she is entitled to claim sick
pay or time spent on holidays, annual leave or bereavement
leave, as prescribed by this Award, shall not count for the
purpose of determining the employees right to annual leave.

(6) In the event of an employee being employed by the
Company for portion only of a year, the employee shall only
be entitled—subject to subclause (3) of this clause—to such
leave on full pay as is proportionate to the employee’s length
of service during that period with the Company, and if such
leave is not equal to the leave given to the other employees the
employee shall not be entitled to work or pay whilst the
employees of the Company are on leave on full pay.

(7) Annual leave shall be given and taken in one or two
continuous periods. If the annual leave is given in two
continuous periods, then one of those two periods must be at
least three consecutive weeks. Provided that if the Company
and the employee so agree then the employee’s annual leave
entitlement may be given and taken in two separate periods,
neither of which is of at least three consecutive weeks, or in
three separate periods.

(8) An employee may with the consent of the Company, take
short-term annual leave not exceeding 5 days in any calendar
year, at a time, or times, separate from any of the periods as
prescribed by this clause.

(9) Where the Company closes down the business, or a
section or sections thereof, for the purposes of allowing annual
leave to all or the bulk of the employees in the business, or
section or sections concerned, the following provisions shall
apply—

(a) The Company may, by giving not less than one
month’s notice of the intention so to do, stand off for
the duration of the close down all employees in the
business or section or sections concerned and hold
discussions with the union/s and employee/s con-
cerned.

(b) The Company may close down the business for one
or two separate periods for the purpose of granting
annual leave in accordance with this subclause. If
the Company closes down the business in two sepa-
rate periods one of those periods shall be at least
three consecutive weeks. Provided that where the
majority of the employees in the business or section
or sections concerned agree, the Company may close
down the business in accordance with this subclause
in two separate periods neither of which is of at least
three consecutive weeks, or in three separate peri-
ods. In such cases the Company shall advise the
employees concerned of the proposed date of each
close down before asking them for their agreement.

14.—PUBLIC HOLIDAYS
(1) (a) The following days or the days observed in lieu shall

be allowed as holidays without deduction of pay: New Year’s
Day, Australia Day, Good Friday, Easter Monday, Anzac Day,
Labour Day, Foundation Day, Sovereign’s Birthday, Christmas
Day and Boxing Day.

Provided that another day may be taken as a holiday by
arrangement between the parties in lieu of any of the days
named in this paragraph.

(b) When any of the days mentioned in paragraph (1)(a) falls
on a Saturday or a Sunday, the holiday shall be observed on
the next succeeding Monday and when Boxing Day falls on a
Sunday or on a Monday, the holiday shall be observed on the
next succeeding Tuesday. In each case, the substituted day shall
be a holiday without deduction of pay and the day for which it
is substituted shall not be a holiday.

(2) On any public holiday not prescribed as a holiday under
this award, the Company may be closed, in which case an
employee need not attend for duty and payment may be
deducted but if work be done, ordinary rates of pay shall apply.

(3) For an employee to obtain payment for a holiday as
prescribed by this clause, the employee shall have worked as
required by the Company, on the working day immediately
before and the working day immediately after such a holiday
or has been absent with the permission of the Company or on
leave as provided for in this Award.

15.—LONG SERVICE LEAVE
Subject to the additional provisions of this clause, the long

service leave provisions as contained in Volume 69 of the
Western Australian Industrial Gazette at pages 1-4 inclusive
shall apply to all employees bound by this award.

(1) Long Service Leave shall accrue at 3.9 hours per month.
(2) 13 weeks may be taken after 10 years of service.
(3) 9 weeks (pro rata) may be taken after 7 years of service.
(4) Payment will be at the ordinary rate of pay an employee

was earning prior to commencing leave.
(5) Pro rata entitlement after 7 years service will be paid in

full on termination or death or in any other circumstance other
than dismissal for serious misconduct.

(6) The second Pro rata entitlement will occur 7 years after
an employee’s long service leave anniversary becomes due.

(7) Leave shall be given and taken at a time mutually agreed
between company and employee.

(8) For each completed year of service commencing before
1 October 1980, the amount of leave accrued shall be
proportional to thirteen weeks for fifteen years’ service.

16.—SICK LEAVE
(1) An employee who is unable to attend or remain at his/

her place of employment during the ordinary working hours
of work by reason of personal ill health or injury, shall be
entitled to payment during such absence for the actual ordinary
hours absent in accordance with the following provisions—

(a) Entitlement to payment shall accrue at the rate of
0.75 days for each completed month of service with
the Company.

(b) If in the first or successive years of service with the
Company an employee is absent on the grounds of
personal ill health or injury for a period longer than
the employee’s entitlement to paid sick leave, pay-
ment may be adjusted at the end of that year of
service, or at the time the employee’s services termi-
nate, if before the end of that year of service, to the
extent that the employee has become entitled to fur-
ther paid sick leave during that year of service.

(2) Sick leave shall accumulate from year to year for all
years of continuous service.

(3) To be entitled to payment in accordance with this clause
the employee shall notify the Company of the employee’s
inability to attend for work due to sickness, the nature of the
employee’s illness and the estimated duration of the absence
prior to the commencement for the normal days work unless
this is impractical. Provided that where such notification is
impractical, the employee must notify the Company within 24
hours of the commencement of the absence.

(4) The provisions of this clause do not apply to any employee
who fails to produce a certificate from a Doctor dated at the
time of the absence, or fails to supply such other proof of the
illness or injury as the Company may reasonably require,
provided that the employee shall be required to produce a
certificate from a Doctor with respect to all absences after a
total of four days in each year of service.

(5) (a) Subject to the provisions of this subclause, the
provisions of this clause apply to an employee who suffers
personal ill health or injury during the time when the employee
is absent on annual leave and the employee may apply for and
the Company shall grant paid sick leave in place of paid annual
leave.

(b) Application for replacement shall be made within seven
days of resuming work and then only if the employee was
confined to the employee’s place of residence or a hospital as
a result of his/her personal ill health or injury for a period of
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seven consecutive days or more and the employee produces a
certificate from a Doctor stating that the employee was so
confined. Provided that the provisions of this paragraph do
not relieve the employee of the obligation to advise the
Company in accordance with subclause (3) of this clause if
the employee is unable to attend for work on the next working
day following his/her annual leave.

(c) Replacement of paid annual leave by paid sick leave shall
not exceed the period of paid sick leave to which the employee
was entitled at the time the employee proceeded on annual
leave and shall not be made with respect to fraction of a day.

(d) Where paid sick leave has been granted by the Company
in accordance with paragraphs (a), (b) and (c), that portion of
the annual leave equivalent to the paid sick leave is hereby
replaced by the paid sick leave and the replaced annual leave
may be taken at another time mutually agreed to by the
Company and the employee, or failing agreement, shall be
added to the employee’s next period of annual leave or, if
termination occurs before then, be paid for in accordance with
the provisions of Clause 13.—Annual Leave.

(e) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken
provided that the annual leave loading prescribed in Clause
13.—Annual Leave shall be deemed to have been paid with
respect to the replaced annual leave.

(6) Where a business has been transmitted from one employer
to another and the employee’s service has been deemed
continuous in accordance with subclause (3) of Clause 2 of
the Long Service Leave provisions published in Volume 69 of
the Western Australian Industrial Gazette at pages 1-4, the sick
leave standing to the credit of the employee at the date of
transmission from service with the transmitter shall stand to
the credit of the employee at the commencement of service
with the Company and may be claimed in accordance with the
provisions of this clause.

(7) The provisions of this clause with respect to payment do
not apply to employees who are entitled to payment under the
Workers’ Compensation and Assistance Act, nor to the
employee whose injury or illness is the result of the employee’s
own misconduct.

(8) An employee’s unused accumulated sick leave shall be
paid in full to the employee (or their executor) on termination
other than for misconduct.

(9) Provided 5 years’ sick leave entitlement is maintained at
all times, an employee may claim payment for all additional
accumulated sick leave.

17.—FAMILY LEAVE
(1) After 12 months continuous service, a permanent

employee will be entitled to claim paid family leave up to a
maximum of 5 days per year, in respect of a member of their
immediate family who is ill, and requires their care.

(2) In order for family leave entitlements to be paid, the
employer shall require the employee to produce a medical
certificate to demonstrate their claim that a member of their
immediate family requires their care.

(3) Applications for family leave entitlements from
permanent employees with less than 12 months service will
be at the Works Manager’s discretion.

18.—MATERNITY LEAVE
(1) Eligibility for Maternity Leave—

An employee who becomes pregnant shall, upon produc-
tion to the Company of a certificate from a Doctor stating
the presumed date of the employee’s confinement, be
entitled to maternity leave provided that the employee
has had not less than 12 months’ continuous service with
the Company immediately preceding the date upon which
the employee proceeds upon such leave.
For the purposes of this clause—
(a) An employee shall include a part-time/temporary em-

ployee.
(b) Maternity leave shall mean unpaid maternity leave.

(2) Period of Leave and Commencement of Leave—
(a) Subject to subclauses (3) and (6) hereof, the period

of maternity leave shall be for an unbroken period of
from 12 to 52 weeks and shall include a period of six

weeks’ compulsory leave to be taken immediately
before the presumed date of confinement and a pe-
riod of six weeks’ compulsory leave to be taken
immediately following confinement.

(b) The employee shall, not less than 10 weeks prior to
the presumed date of confinement, give notice in writ-
ing to the Company stating the presumed date of
confinement.

(c) The employee shall give not less than four weeks’
notice in writing to the Company of the date upon
which the employee proposes to commence mater-
nity leave, stating the period of leave to be taken.

(d) The employee shall not be in breach of this Agree-
ment as a consequence of failure to give the stipulated
period of notice in accordance with paragraph (c) of
this subclause if such failure is occasioned by the
confinement occurring earlier than the presumed date.

(3) Transfer to a Safer Job—
(a) Where, in the opinion of a Doctor, illness or risks

arising out of the pregnancy or hazards connected
with the work assigned to the employee make it in-
advisable for the employee to continue at her present
work, the employee shall, if the Company deems it
practicable, be transferred to a safe job at the rate
and on the conditions attaching to that job until the
commencement of maternity leave.

(b) If the transfer to a safe job is not practicable, the
employee may, or the Company may require the
employee to, take leave for such period as is certi-
fied necessary by a Doctor. Such leave shall be treated
as maternity leave for the purposes of subclauses (7),
(8), (9) and (10) of this clause.

(4) Variation of Period of Maternity Leave—
(a) Provided the addition does not extend the maternity

leave beyond 52 weeks, the period may be length-
ened once only, with the agreement of the Company,
by the employee giving not less than 14 days’ notice
in writing stating the period by which the leave is
requested to be lengthened.

(b) The period of leave may, with the consent of the
Company, be shortened by the employee giving not
less than 14 days’ notice in writing stating the period
by which the leave is requested to be shortened.

(5) Cancellation of Maternity Leave—
(a) Maternity leave, applied for but not commenced, shall

be cancelled when the pregnancy of an employee ter-
minates other than by the birth of a living child.

(b) Where the pregnancy of an employee then on mater-
nity leave terminates other than by the birth of a living
child, it shall be the right of the employee to resume
work at a time nominated by the Company which
shall not exceed four weeks from the date of notice
in writing by the employee to the Company that the
employee desires to resume work.

(6) Special Maternity Leave and Sick Leave—
(a) Where the pregnancy of an employee not then on

maternity leave terminates after 28 weeks other than
by the birth of a living child then—

(i) The employee shall be entitled to such period
of unpaid leave (to be known as special ma-
ternity leave) as a Doctor certifies as necessary
before the employee return to work, or

(ii) For illness other than the normal consequences
of confinement the employee shall be entitled,
either in lieu of or in addition to special ma-
ternity leave, to such paid sick leave as to
which the employee is then entitled and which
a Doctor certifies as necessary before the em-
ployee return to work.

(b) Where the employee not then on maternity leave
suffers illness related to the employee’s pregnancy,
the employee may take such paid sick leave as to
which the employee is then entitled and such further
unpaid leave (to be known as special maternity leave)
as a Doctor certifies as necessary before the employ-
ee’s return to work, provided that the aggregate of
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paid sick leave, special maternity leave and mater-
nity leave shall not exceed 52 weeks.

(c) For the purposes of subclauses (9), (10) and (11)
hereof, maternity leave shall include special mater-
nity leave.

(7) Return To Work
The employee returning to work after the completion of a

period of leave taken pursuant to this subclause shall be entitled
to the position which the employee held immediately before
proceeding on such leave or, in the case of the employee who
was transferred to a safe job pursuant to subclause (3) of this
clause, to the position the employee held immediately before
such transfer.

(8) Where such position no longer exists but there are other
positions available, for which the employee is qualified and
the duties of which the employee is capable of performing, the
employee shall be entitled to a position as nearly comparable
in status and salary or wage to that of the employee’s former
position.

(9) Maternity Leave and Other Leave Entitlements—
Provided the aggregate of leave including leave taken
pursuant to subclauses (3) and (6) hereof does not exceed
52 weeks.
(a) The employee may, in lieu of or in conjunction with

maternity leave, take any annual leave or long serv-
ice leave or any part thereof to which the employee
is then entitled.

(b) Paid sick leave or other paid authorised award ab-
sences (excluding annual leave or long service leave),
shall not be available to the employee during the em-
ployee’s absence on maternity leave.

(10) Effect of Maternity Leave on Employment—
Notwithstanding any Agreement or other provision to the
contrary, absence on maternity leave shall not break the
continuity of service of the employee but shall not be taken
into account in calculating the period of service for any
purpose of this award.

(11) Termination of Employment—
(a) The employee on maternity leave may terminate her

employment at any time during the period of leave
by notice given in accordance with this award.

(b) The Company shall not terminate the employment
of an employee on the grounds of the employee’s
pregnancy or of the employee’s absence on mater-
nity leave, but otherwise the rights of the Company
in relation to termination of employment are not
hereby affected.

(12) Return to Work After Maternity Leave—
(a) The employee shall confirm to the Company the in-

tention of returning to work by notice in writing to
the Company given not less than four weeks prior to
the expiration of the employee’s period of maternity
leave.

(b) The employee, upon the expiration of the notice re-
quired by paragraph (a) of this subclause, shall be
entitled to the position which the employee held im-
mediately before proceeding on maternity leave or,
in the case of an employee who was transferred to a
safe job pursuant to subclause (3) of this clause, to
the position which the employee held immediately
before such transfer. Where such position no longer
exists but there are other positions available for which
the employee is qualified and the duties of which the
employee is capable of performing, the employee
shall be entitled to a position as nearly comparable
in status and salary or wage to that of the employee’s
former position.

(13) Replacement Employee—
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
maternity leave.

(b) Before the Company engages a replacement em-
ployee under this subclause, the Company shall
inform that person of the temporary nature of the
employment and of the rights of the employee who
is being replaced.

(c) Before the Company engages a person to replace an
employee temporarily promoted or transferred in
order to replace an employee exercising her rights
under this clause, the Company shall inform that
person of the temporary nature of the promotion or
transfer and of the rights of the employee who is
being replaced.

(d) Provided that nothing in this subclause shall be con-
strued as requiring the Company to engage a
replacement employee.

(e) A replacement employee shall not be entitled to any
of the rights conferred by this clause except where
the employee’s employment continues beyond the
twelve months’ qualifying period.

19.—PATERNITY LEAVE
(1) On the birth of a child, the father shall be allowed 1

day’s leave with pay; however this clause shall not apply when
the period of entitlement to paternity leave coincides with any
other period of entitlement to leave or rostered days off.

(2) Upon written application by the father, additional
paternity leave may be granted up to a maximum of 5 days.
Payment for such leave is at the discretion of the Works
Manager.

20.—BEREAVEMENT LEAVE
(1) (a) On the death of a spouse, father, mother, brother,

sister, child, step-child, father-in-law, or mother-in-law an
employee shall be entitled on notice to leave without deduction
of pay, for a period of up to 7 consecutive days. This clause
shall have no operation while the period of entitlement to
bereavement leave coincides with any period of entitlement to
leave.

(b) For the purpose of this clause, the word spouse shall
include a person who lives with the employee as a de facto
wife or husband.

(2) Upon written application by the employee, additional
bereavement leave may be granted up to a maximum of 7
consecutive days. Payment for such leave is at the discretion
of the Works Manager.

21.—TIME AND WAGES RECORDS
IMPORTANT PLEASE NOTE—

Appendix—S.49B—Inspection of Records Require-
ments contains additional requirements regarding

maintaining records and limits union inspection rights.
This clause should be read in conjunction with the

Appendix.
(1) The Company shall keep a time and wages record for six

years showing the name and address, age if under 21,
classifications, hours worked each day, and wages and
allowances paid fortnightly for each employee. Any system of
automatic recording by means of machine shall be deemed to
comply with the provision to the extent of the information
recorded.

(2) The time and wages records shall be open for inspection
by a duly accredited official of a union respondent to this Award
during the usual office hours of the Company and the duly
accredited official shall be allowed to take extracts therefrom.

22.—RIGHT OF ENTRY AND INTERVIEWING
EMPLOYEES

Subject to the observation of the security and safety
requirements in force—

(1) On notifying the Company on arrival at site, an ac-
credited representative of a union respondent to this
award shall be permitted to interview employees on
the business premises of the Company.

(2) In the case of a disagreement existing or anticipated
concerning any of the provisions of this award, an
accredited representative of a union respondent to
this award, on notifying the Company, shall be per-
mitted to enter the business premises of the Company
to view the work subject of any such disagreement
but shall not interfere in any way with the carrying
out of such work.
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23.—UNION NOTICES
A suitable notice board shall be available for the posting of

union notices.

24.—COPY OF AWARD
A copy of this award shall be made available to any employee

upon commencement or upon request to the employee’s supervisor.

25.—CHANGE TO WORK PRACTICE
(1) Where the company has made a definite decision to

introduce major changes that will not lead to job loss but which
are likely to have significant effect on employees, the company
shall notify the employees concerned, their Shop Steward and
the Consultative Committee.

(2) If such change is for the purpose of reducing job numbers,
then Clause 26.—Redundancy of this Award shall apply.

(3) Employees do have the right to improve their skills and this
will be encouraged and assisted by the company through the
Consultative Committee. This Committee will consist of equal
numbers of company and employee representatives and will
oversee the development of career paths and the necessary training.

(4) No employee shall be victimised in any way through not
undertaking additional training.

26.—REDUNDANCY
(1) When the Company has made a definite decision that

may lead to the redundancy of an employee or group of
employees, the Company will give three months notice of intent
and hold discussions with the employee/s representatives and
union/s concerned.

(2) The Company and the relevant union/s shall discuss which
individual employee or group of employees shall be made
redundant in any particular case—

(a) Where there are job redundancies, the Company will,
in the first instance, call for volunteers within the
department.

(b) If there are the exact number of volunteers, the Com-
pany reserves the right to negotiate during the 3
month period an acceptable agreement as to the ac-
tual persons to be made redundant.

(c) If there are too many volunteers, redundancies (the
persons to be made redundant) will be by agreement
between the Company and the union/s.

(d) If there are insufficient volunteers the Company is
prepared to discuss with the union/s transfers or natu-
ral attrition, but with the ultimate requirement of
achieving the necessary reductions in the number of
employees arising from commercial necessity.

(3) “Week’s Pay” is defined as the ordinary weekly rate of
wage for the employee concerned which is the employee’s 36
hour award rate of pay.

(4) Notice of Termination by Company to the individual
(a) Where the company has made a definite decision to

implement changes resulting in redundancy of employees. The
company will as soon as practical notify the unions with whose
members are affected. While every effort will be made to
inform employees as early as possible of intending redundancy,
the redundant employee will be given written notice as follows

(b) Period of Continuous Service Period of Notice
1 year or less 2 weeks
1 year but less than 3 years 3 weeks
3 years but less than 5 years 4 weeks
5 years and over 5 weeks

(5) Payment in lieu of notice
(a) If the company fails to give notice in full as in paragraph

(4)(a) hereof then it must pay the employee for the full period
of notice such employee is entitled to.

(b) The period of notice of the redundant employees may be
served within the 3 months of notice of intention as prescribed
by subclause (1) of this clause. Providing that all parties are in
agreement as to the employees to be made redundant.

(6) Severance/Service Pay
In addition to the notice as detailed in subclause (1) of this

clause above, the employee shall receive the following
severance/service payments—

Severance—5 weeks’ pay.

Service—3 weeks’ pay (or part thereof completed fort-
nights) per year for each year of service.

The maximum payment available from the sum of severance/
service is 80 weeks. All such payments shall be in addition to
paragraph (5)(a) payment in lieu of notice.

(7) Other Payments
(a) Outstanding Annual Leave and Loading: All outstanding

annual leave and loading shall be paid on termination.
(b) Accumulated Sick Leave: An employee on termination

shall be paid 100% of unused accumulated sick leave.
(c) Long Service Leave: Pro rata long service leave shall be

payable to all employees who have completed five continuous
years of service.

(d) Wages shall be paid up to the date of termination.
(8) Transfer to Other Position
Where an employee is transferred to a lower paid position,

the employee shall be entitled to eight weeks’ notice of transfer
or the payment in lieu of notice of an amount equal to the
difference between the former ordinary fortnightly rate and
the new lower ordinary fortnightly rate for the number of weeks
of notice still outstanding.

(9) Time Off During Notice Period
(a) Where an employee has been given notice, the employee

shall be entitled to Leave of Absence for a maximum of eight
ordinary hours per week of notice to seek other employment,
without loss of pay and to be taken at a time that is mutually
convenient to both parties.

(b) When an employee has been allowed this leave for more
than one day during the period of notice, the Company can
request proof of attendance at an interview (a Statutory
Declaration will be sufficient) or the employee shall not be
paid the subsequent absence if proof is not produced.

(10) Application of Clause
This clause shall not apply to employees dismissed for

misconduct, malingering, inefficiency or neglect of duty.

27.—SUPERANNUATION
*** IMPOR TANT PLEASE NOTE ***

This clause needs to be read in conjunction with the
Superannuation guarantee charge (SGC) legislation a copy
of which is available from the Commonwealth Government

Publications Office: In some areas the award will be
inconsistent with the SGC, however it is essential to comply

with both.
(1) Superannuation Scheme
(a) All employees will be paid 6.0% plus 1.5% of their basic

fortnight award rate into one of the funds of their choice listed
below—

WESTSCHEME
THE INDUSTRY SUPERANNUATION FUND PTY. LTD.
SUPERANNUATION TRUST OF AUSTRALIA
LIFETRACK

(b) Superannuation contributions shall not be paid during
periods of unpaid leave.

(2) Salary Sacrifice
Under existing legislation, employees are not required to

make any personal superannuation contributions. However,
they may choose to do so either from after tax salary or by
way of salary sacrifice. Such contributions will be paid into
the fund chosen by the employee under paragraph (1)(a) above.
The amount of the contribution may be changed only once in
each year on the first pay day after 31 October.

28.—DISPUTES SETTLEMENT PROCEDURE
(1) The disputes settlement procedure is designed to prevent

and reduce any disputes which are liable to cause stoppages of
work and loss of earnings and it is agreed between the parties
that every endeavour will be made to amicably settle any
dispute which may arise.

(2) Where any dispute or grievance arises, the following
procedures shall apply—

(a) The Company and the Unions commit themselves to
maintain the status quo, not to take any industrial
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action during the course of the Disputes Settlement
Procedure.

(b) Any employee and/or their Shop Steward is entitled
to and shall raise the matter with the appropriate
Foreman or Supervisor.

(c) If the matter remains unresolved, the employee and/
or their Shop Steward shall discuss the matter with
the Department Head.

(3) (a) If the matter remains unresolved, the Shop Steward
shall be provided with facilities to make contact with an Official
of the relevant Union and a meeting shall take place forthwith
or within 24 hours between the Union official, employee and
his or her Shop Steward and the Works Manager or his/her
representative.

(b) If the matter still remains unresolved then over a period
of 48 hours, negotiations will continue with Union Officials,
employee and/or Shop Steward and Senior Management and
other Company representatives for the purpose of settling the
grievance, dispute or claim.

(4) The Unions and their members will not take any industrial
action during the course of the subclauses (2) to (3) above.
Where the Unions and their members believe that the final
response of the Company, following the exhaustion of all the
procedures is unsatisfactory, they reserve their right to take
industrial action.

(5) Nothing in this procedure shall—
(a) Preclude either party notifying the Western Austral-

ian Industrial Relations Commission.
(b) Preclude an employee from refusing to work where

he/she has reasonable grounds to believe that to con-
tinue to work would expose him/her or any other
person to a risk of imminent and serious injury or
imminent and serious harm to his/her health.
Such an employee will accept alternative work as
directed.

(c) Apply to disputes that are the result of decisions of
the Trades and Labor Council of Western Australia
or the Australian Council of Trade Unions that are to
apply on a State or Nationwide basis, or disputes
that are the result of political or social questions be-
ing policy of the Union/s or matters affecting the
Union membership nationally or are the consequence
of Government policy or direction.

(6) In the event of an employee being subject to disciplinary
action for serious and/or wilful misconduct, the company shall
notify the relevant Shop Steward and Union Official as soon
as possible. The Union may give notification within 24 hours
to the company if it is contended by the Union that there are
reasons why the action is unjustified.

(7) If any of the procedures referred to above do not take
place in the specified time as a result of the failure by one
party to comply with its obligations under this Procedure, then
the other party is relieved of its responsibility under this
Procedure.

(8) Notwithstanding the processes allowed for in this clause,
the parties are committed to resolving the dispute within five
working days.

29.—WORKPLACE BEHAVIOUR AND
PERFORMANCE

(1) General
Sometimes the behaviour or performance of an employee in

the workplace is unsatisfactory to the Company, and also in
some cases to other employees. The following guidelines and
procedures are to be applied in order to address and rectify
such situations. The underlying principles to be observed are—

- The employee is responsible for his/her own behav-
iour and performance.

- Counselling and corrective action are preferable to
sanctions or punishment.

If an employee’s workplace behaviour or performance is
adversely affected by personal problems outside of work, the
Company will view the situation sympathetically, taking each
case on its merits, provided the employee is committed to
improvement and is making satisfactory progress in that
direction. However, the Company’s concern is focussed on

workplace behaviour and performance, not on the private life
of an employee.

The contract of employment is a two-sided matter. The
employee has the right to be paid in accordance with this Award,
and has the expectation of continuing employment. In return,
the employee has a duty to the Company to carry out his/her
work to the best of his/her ability, with reasonable care and
skill. This includes following lawful instructions given by the
Company’s managers, supervisors and foremen relating to the
performance of his/her work.

In some cases of unsatisfactory behaviour or performance,
supervisors and foremen are expected to act promptly and to
ensure that the employee is fairly treated. Any action that is
needed must be taken immediately following any investigation
carried out.

All facts must be recorded on a File Note to be retained on
the employee’s personal file.

If a supervisor gives an employee a warning, the supervisor
must advise the Department Head.

If a supervisor thinks that an employee’s act amounts to
serious misconduct, the supervisor should suspend the
employee on full pay and advise the Department Head, or the
Works Manager.

These procedures must be carried out when dealing with
any workplace behavioural problem, whether or not a staff
member or witness is present.

(2) Dismissal
Termination of a person’s employment by the Company is a

very serious matter and must not happen without proper respect
for the individuals rights.

In broad terms, the events which may lead to dismissal of an
employee fall into one of two classes—

- Unsatisfactory performance of duties or repeated
breaches of Company procedures and regulations.

- Serious misconduct resulting in summary dismissal.
In all cases, care must be taken to ensure that the employee’s

rights are respected. Therefore the following procedures must
be followed, and they must be followed promptly and quickly.
Delay and secretiveness cause suspicion and delay can be seen
as acceptance of the breach.

Most of the actions required will be initiated by foremen or
supervisors because day-to-day running of the Company is in
their hands.

(a) Unsatisfactory performance or repeated breaches of
Company procedures and regulations

If an employee cannot perform his/her work to the
Company’s satisfaction, it is not practicable to continue with
the employment.

The performance of new employees must be reviewed during
the first three months of employment and the assessment
discussed with the employee and recorded.

The Company may be dissatisfied due to lack of skill and/or
application or continued refusal to comply with Company rules
and regulations. In either case, the employee must be told quite
clearly of his/her shortcomings, helped to overcome them and
warned that if his/her performance or attitude does not improve,
his/her employment may be terminated. Such warnings must
be recorded in writing.

Repeated breaches of Company regulations may result in
dismissal.

(b) Serious Misconduct is an intentional and self-willed
action, so serious that it is a breach of the basic contract of
employment, for example—

- theft or fraud,
- violence or brawling,
- sexual or physical assault,
- repeated or serious violation of safety or other rules,
- conduct resulting in damage or loss of Company

property,
- failure to carry out a lawful and reasonable order

relating to his/her work or conduct whilst on the
Company’s premises,

- sleeping on duty,
- intoxication or drunkenness on duty.
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An employee when suspended from duty should remain in
the supervisor’s office to discuss the matter with the
Department Head.

If a suspension occurs on a “Back Shift”, the employee should
be sent home and told to report to the Department Head at
7.30 am the next working day for the matter to be investigated.

The supervisor should tell the employee that he/she is entitled
to have his/her shop steward, or someone of the employee’s
choice, present during the investigation.

On “Back Shift”, the employee is to be told of his/her
entitlement before he/she is sent home.

If the employee wishes to have a shop steward or some other
person present, the supervisor should arrange this, advising
the steward etc of the details of the incident and the date and
time for the investigation to resolve the question.

(3) Authority for Dismissal
If dismissal is warranted, it must first be authorised by the

Department Head after consultation with the Works Manager.
(4) Written Records
It is important that clear records (which are to be made

available to the employee) are kept on the employee’s personal
file (retained in the Personnel Department). When an employee
has been dismissed, all relevant records will be kept by the
Company.

An appropriate File Note is to be completed. Other relevant
documents used in the investigation and the papers relevant to
the incident and any statements obtained from witnesses should
be attached to the File Note, and a copy of all documentation
given to the employee.

(5) Definitions
Back Shift means the hours outside of the normal working

hours of 7.00 am to 3.30 pm, Monday to Friday, and includes
weekends, major Rostered Days Off (RDO’s), public holidays
and any close down of the employee’s section under subclause
(9) of Clause 13.—Annual Leave.

Department Head means the Head of the department in which
the employee is employed; on Back Shift, weekends and major
RDO’s, this is normally the Duty Officer (Production).

Supervisor means the employee’s direct foreman or
supervisor, including the shift engineer.

30.—MORNING AND MEAL BREAK
(1) The morning break shall consist of 10 minutes only

including travelling to and from the crib room. Such break
shall be taken at a time mutually agreed upon and if necessary
in relays.

(2) An employee shall not be compelled to work for more
than 5 hours without a meal interval.

(3) When an employee is required for duty during the
employee’s normal meal break and the normal meal break is
thereby postponed past the 5th hour the employee shall be
paid at overtime rates until the meal break is taken.

(4) An employee required to work 12 hour shifts shall have
2 twenty minute paid meal breaks. Breaks shall be taken at a
time mutually agreed upon and if necessary in relays, but shall
not involve a cessation of the operation.

(5) An employee required to work overtime for more than
two hours shall be supplied with a meal by the Company or be
paid $6.60 for a meal and, if owing to the amount of overtime
worked after a further 4 hours a second or subsequent meal is
required the employee shall be supplied with each such meal
by the Company or be paid $4.40 for each meal so required.

The provisions of this subclause do not apply in respect of
any period of overtime for which the employee has been
notified of the requirement on the previous day or earlier, or
when the employee has already left work or is called in from
home.

(6) An employee shall be allowed each day an unpaid meal
break of 30 minutes to commence at any time between the
fourth and fifth hour of the employee’s ordinary hours of
employment.

(7) An employee required to work continuous shift work
shall have one twenty minute paid meal break per shift.

31.—CALL OUT
(1) The provisions of this subclause shall apply to all

employees recalled to work—
(a) An employee who after leaving work is recalled to

work, between the 9th and 2nd hour before the em-
ployee’s normal start time, shall wherever reasonably
practicable be given 10 consecutive hours off duty
from the completion of the call out or last call out to
the commencement of the employee’s ordinary hours
of work on the next day.

(b) Where it is not reasonably practical to give the em-
ployee 10 consecutive hours off duty as prescribed
by subparagraph (3)(a)(i) of Clause 11.—Overtime ,
the employee shall be paid at double time until re-
leased from duty and shall then be entitled to be
absent for such a period of ten consecutive hours off
duty without loss of pay for ordinary working time
occurring during such absence.

(c) Subject to subparagraph (3)(a)(iv) of Clause 11.—
Overtime, when an employee is recalled to work after
leaving the job—

(i) The employee shall be paid at least four hours
at overtime rates; and

(ii) The employee shall be paid one hour at over-
time rates for time spent travelling to and from
work.

(d) Where an employee is recalled to work 2 hours or
less before the employee’s commencement of ordi-
nary hours of work for that day—

(i) The employee shall be paid at overtime rates
until his/her normal commencement time.

(ii) The employee shall continue working to the
employee’s normal start time of ordinary hours
for that day and shall continue working to the
finish of ordinary hours.

(iii) The employee shall not be entitled to 10 con-
secutive hours off duty without loss of ordinary
pay.

(iv) The provision of this paragraph shall not ap-
ply to an employee or group of employees who
are regularly rostered to return to work to per-
form a specific job.

(v) The employee shall be paid one hour of trav-
elling time at overtime rates.

(2) Provided the work to be done is defined at the time of the
call, the employee will attend to any further breakdowns that
occur during that call-out.

32.—SHUTDOWN, PLANNED OR EMERGENCY
(1) This clause is to cover planned or emergency work on

plant and equipment by employees who are employed as day
employees.

(2) Notice
(a) The Company will endeavour to give at least 48

hours notice of transfer to temporary or casual night work,
but wherever possible a greater period of notice will be
given.

(b) When the occasion arises that 48 hours notice of transfer
to night work is not given the following will be paid in
addition—

Less than 24 hours notice - 8 hours ordinary time
of the first 2 nights worked.  for each
More than 24 hours less than - 8 hours ordinary time
48 hours notice for the first night

worked.
(3) Payment Night Work
(a) Monday to Friday
(i) 1 to 7 days: the first 2 hours at time and one half and the

balance at double time.
(ii) 8 days and onwards: the first 10 hours at time and one

half and the balance at double time.
(4) Shutdown, Planned or Emergency Maintenance

Allowance
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An allowance equal to the current shift allowance will be
paid as follows—

(a) Night Work: The allowance will be payable to an
employee from the 8th day of the night work (ex-
cluding weekends) he/she is employed on.

(b) Rotating Work: When there is the requirement for a
rotating day and night work to be worked, this al-
lowance will be paid to the day employee for the
duration of the rotating day and night work.

33.—TRADE UNION TRAINING LEAVE
(1) Paid leave for the attendance at recognised Trade Union

Training courses shall be allowed for one representative of
each union, for the duration of the course, up to a maximum of
5 days per calendar year.

(2) Leave for courses in excess of 5 days per union may be
approved at the discretion of the Works Manager.

(3) When a rostered day off or a public holiday falls during
the duration of a course, a day in lieu of that day will not be
given.

34.—SPECIAL RATES AND PROVISIONS
(1) Use of Private Vehicle for Company Business
When an employee is required and authorised to use the

employee’s own vehicle in the course of the employee’s
employment, the employee shall be paid an allowance as
determined by the Company from time to time and shall not
be less than General Award Standards.

Travel allowance is not payable when an employee is called in
to provide job cover, Clause 31. Call Out of this Award applies.

(2) Travelling to Work at Other Locations
(a) Where an employee is required to temporarily work away

from South Coogee or Woodman Point, any time spent (which
is in excess of the employee’s normal travel time) in travelling
to and from the employee’s home to the temporary work place
that is outside of the employee’s ordinary hours shall be paid
at ordinary time.

(b) An employee to whom paragraph (a) of this subclause
applies shall be reimbursed for all fares and accommodation
costs incurred in travelling to and from the temporary work
place. Provided that where permission is given for the employee
to use the employee’s private vehicle, the employee shall be
paid such car allowances for the distance travelled that is in
excess of his/her normal daily travel to and from home, South
Coogee and Woodman Point or other such payment that is
agreed between the employee and the Company.

(c) When an employee to whom paragraph (a) of this
subclause applies, is unable to return home each night, the
employee shall be provided with suitable accommodation and
meals at the expense of the Company.

(3) Electrical Licence Allowance
An Electrician-Special Class or an Electrical Fitter who holds

and, in the course of his/her employment may be required to
use a current “A” Grade or “B” Grade licence issued pursuant
to the relevant regulation in force on the 28th day of February
1978, (as amended), under the Electricity Act 1945, shall be
paid an allowance of $27.50 per fortnight.

(4) First Aid Certificate
An employee holding a current St John Ambulance

Occupational First Aid Certificate or equivalent and who is
appointed by the Company to perform first aid duties, shall be
paid $26.00 per fortnight.

35.—HIGHER DUTIES
An employee engaged on duties carrying a higher rate than

the employee’s ordinary classification, shall be paid the higher
rate for the time the employee is so engaged. When the
employee is engaged on duties carrying a lower classification
than the employee’s ordinary classification, the employee shall
continue to be paid at the employee’s ordinary classification.

Provided that these provisions shall not apply where an
employee is performing duties for the sole purpose of training
in accordance with the Company’s training program.

36.—TEA AND COFFEE
All employees shall have access to a cafe bar with tea and

coffee facilities.

37.—WASHING UP TIME
Sufficient time for washing up shall be allowed before breaks

and finishing time.

38.—PROTECTIVE CLOTHING AND EQUIPMENT
(1) (a) On commencement the Company will supply one

pair of safety boots to each employee and thereafter at twelve
monthly intervals.

(b) If adverse working conditions in specific areas of the
plant results in deterioration of safety boots in shorter periods,
the Company will consider issues of boots at shorter periods
on a “new for old” replacement basis.

(c) Safety shoes will be provided in lieu of safety boots where
the Company considers boots are not required.

(2) An employee subjected to adverse weather conditions
will be issued with a parka and good quality wet weather gear,
marked with the Company’s name and logo. On issue, each
employee will sign an acknowledgment receipt. Replacement
issues will be on a two yearly basis or fair wear and tear on a
“new for old” basis.

(3) (a) The company shall have available a sufficient supply
of appropriate protective equipment.

(b) The employee shall sign an acknowledgment when the
employee receives an article of protective equipment and shall
return that article to the Company when the employee is
finished using it or on leaving the Company.

(4) An article of protective equipment which has been used
by the employee shall not be issued by the Company to another
employee until it has been effectively sterilised, but this
subclause only applies where sterilisation of the article is
practicable and is reasonably necessary.

(5) (a) On request, the Company will provide an employee
with an order to obtain prescription (hardened) lenses according
to his/her existing prescription. These lenses will be fitted to a
standard safety frame that meets the SAA standard.

(b) If an employee requires a consultation for updating his/
her prescription, the cost of this shall be met by the employee.

(c) If the employee who does not wear prescription spectacles
considers corrective lenses are required, then the employee
may consult the Company Doctor for the purpose of obtaining
referral to an eye specialist. The cost of the consultation arising
from such a referral shall be met by the employee. On
presentation of the prescription to the Company, the employee
shall be issued with an order as described in paragraph (5)(a).

(d) Where the employee terminates the contract of service
with the Company within six months of commencement, the
cost of the prescription safety spectacles issued will be deducted
from the employee’s final pay.

(e) Damaged prescription safety spectacles will be replaced
by the Company where, in the Company’s opinion, such
damage is attributable to fair wear and tear.

39.—SUPPLY OF TOOLS
The Company will issue on a loan basis, a standard tool kit

to all tradespersons on commencement of employment.
Employees issued with the tool kits shall accept responsibility
for loss or damage (other than for reasonable wear and tear)
and shall reimburse the Company for the cost of such lost or
damaged tools. On termination of employment, tool kits must
be returned in full to the Company in reasonable condition.
The cost of missing or damaged items may be deducted from
an employee’s final wages.

40.—SHOP STEWARDS
(1) Shop Stewards shall have the support of the employer to

meet collectively and/or individually and/or as a Committee
with members and/or the company within working hours with
respect to—

(a) Matters within the company that may lead to indus-
trial disputation;

(b) Occupational health, safety and rehabilitation issues;
(c) The payment or inquiry about union dues.

(2) Such endeavours shall be undertaken at a time or times
mutually agreed upon between the Shop Steward and the
Supervisor/Manager.

(3) No Shop Steward will be victimised in any manner with
respect to access to members or career advancement.
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41.—JURY SERVICE
(1) An employee required to attend for jury service during

ordinary working hours shall be reimbursed by the company an
amount equal to the difference between the amount paid in respect
of the attendance for such jury service and the amount the
employee would have earned in respect of the employee’s rostered
ordinary working hours had the employee been at work.

(2) The employee shall provide the company with proof of
attendance on jury service, the duration of such attendance
and the amount received in respect of such attendance.

42.—CONSULTATION
(1) Commitment to Consultation
The parties to this Award are committed to working in a

positive and cooperative manner to progress matters relating
to award restructuring, training, work organisation, working
conditions and the productivity and efficiency of the
Company’s operations.

The parties acknowledge that the key to successful
restructuring lies with both the Company and the employees
thoroughly understanding the issues involved and participating
equally in decision making processes.

(2) Consultative Committee
(a) The parties to this Award shall establish a consultative

Committee to progress matters in accordance with paragraph
(b) hereof.

The committee shall comprise an equal number of employee
elected representatives and company representatives and shall
be convened at the reasonable request of either party and the
Union officials may attend on request.

(b) The Consultative Committee shall be responsible for—
(i) Overview Training

Overviewing training programmes comprising both
on the job and external training components and over-
seeing implementation of the same in accordance
with Clause 43.—Training and Reclassification.

(ii) Classification Structure
Overseeing the implementation of the new classifi-
cation structure including developing and refining
the definitions and skill requirements of each level.

(iii) Reclassification
Assessing the skill levels of employees and any
claims for reclassification in accordance with Clause
43.—Training and Reclassification.

(iv) Work Requirements
Considering matters relating to changes in duties or
work requirements arising from technological change,
organisational change, the expansion and diversifica-
tion of the Company or any other matter which would
impact on the Company’s work requirements.

(v) Award Matters
Consider any variations to this award provided that
such variations—

- shall not affect provisions reflecting national
standards recognised by the Western Austral-
ian Industrial Relations Commission;

- the majority of employees concerned must
genuinely agree;

- no employee shall lose income as a result of
the change;

- the unions shall not unreasonably oppose such
change;

- any changes shall be subject to the approval
of the Western Australian Industrial Relations
Commission.

(c) The parties shall establish procedural and administrative
arrangements to be applied to the operations of the Consultative
Committee.

(3) Union Delegates
Union delegates on the Consultative Committee shall be

given assistance by the Company to ensure their effective
participation as follows—

(a) On approval of the appropriate Manager/Supervisor,
Consultative Committee delegates shall be granted

time off with pay to prepare for and attend commit-
tee meetings.

(b) Delegates required to undertake any approved com-
mittee work or functions outside of their ordinary
hours of work shall be paid at the ordinary rate of
pay for such work.

(c) Delegates who are normally employed as continu-
ous shift employees, when temporarily transferred
to day work to participate in committee meetings,
shall continue to be paid as continuous shift employ-
ees for the duration of the temporary transfer.

(d) Paid leave for delegates to attend Union approved
meetings will be granted on agreement by the Works
Manager.

43.—TRAINING AND RECLASSIFICATION
(1) Training
The parties to this Award recognise that in order to increase

the efficiency, productivity and competitiveness of the
Company, a greater commitment to training and skill
development is required. Accordingly, the parties commit
themselves to—

(a) Developing a more highly skilled and flexible
workforce;

(b) Providing employees with career opportunities
through appropriate training to acquire additional
skills; and

(c) Effective utilisation of skills acquired.
(2) Training and career progression is based on the following

principles—
(a) All employees must have access to higher and broader

skills if they so choose within the company’s pro-
gram for skills enhancement.

(b) The basis for advancement through a skills-based
career path will be primarily through completion of
training modules and/or demonstrating competence.
Advancement from one skill level to another shall
be assessed on acquiring skills through practical and
technical training.

(c) To ensure that additional skills acquired by employ-
ees are maintained, the Company shall ensure that
such skills are utilised.

(d) No employee shall be required to undertake such
training. Any employee who chooses not to under-
take such training shall not be disadvantaged.

(3) Through consultation in accordance with Clause 42.—
Consultation, a training program shall be developed consistent
with—

(a) The current and future skill needs of the Company;
(b) The size, structure and nature of the Company’s op-

eration; and
(c) The need to develop vocational skills relevant to the

Company and to industry through courses conducted
by accredited educational institution and providers.

(4) Following the formulation of a training programme in
accordance with subclause (3) hereof, the Consultative
Committee shall be responsible for—

(a) Identifying the availability of training courses and
career opportunities for employees;

(b) Disseminating information to employees on matters
regarding paragraph (a) hereof;

(c) Recommending individual employees for training
and reclassification;

(d) Monitoring and advising management and employees
regarding the on-going effectiveness of the training.

(5) Where it is agreed that employees undertake training in
accordance with this Clause, the following principles shall apply—

(a) Where training is undertaken during ordinary work-
ing hours, the employee concerned shall not suffer
any loss of pay.

(b) Any costs associated with fees for prescribed courses
and text books incurred in the undertaking of train-
ing shall be reimbursed by the Company upon
production of evidence of such expenditure.
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(c) Travel costs incurred by an employee undertaking
training in accordance with this clause shall be re-
imbursed by the Company.

(6) Reclassification
Reclassification shall be in accordance with the following

principles—
(a) An employee’s position in the classification struc-

ture shall be determined on the basis of their skill
level and training and the availability of a vacancy.

(b) Claims for reclassification to a higher level on the
grounds that the employee possesses equivalent skill
and knowledge gained through on the job experience
shall be assessed by the Consultative Committee in
accordance with Clause 42.—Consultation.

44.—LIBERTY TO APPLY
(1) Nothing in this award shall operate to affect the right of

a union party to it from applying in the prescribed manner to
an Industrial Magistrate for the enforcement of any previous
award, industrial agreement or order which may not have been
provided to an employee.

45.—SIGNATORIES TO THIS AWARD
The signatories to this Award are—

Signed on behalf of Cockburn Cement Limited;
NEIL CHAMBERLAIN
Signed on behalf of The Automotive, Food, Metals, En-
gineering, Printing and Kindred Industries Union of
Workers—Western Australian Branch;
JOHN SHARP-COLLETT
The Australian Workers’ Union, Western Australian
Branch, Industrial Union of Workers;
PETER TREBILCO and TIM DALY
Signed on behalf of Communications, Electrical, Elec-
tronic, Energy, Information, Postal, Plumbing and Allied
Services Union of Australia, Engineering and Electrical
Division, Western Australian Branch;
WILLIAM GAME
Signed on behalf of the Construction, Mining, Energy,
Timberyards, Sawmills and Woodworkers’ Union of Aus-
tralia, Western Australian Branch;
JOE McDONALD
Signed on behalf of The Merchant Service Guild of Aus-
tralia, Western Australian Branch, Union of Workers;
TED BORANOVSKI
Signed on behalf of The Transport Workers’ Union of
Australia, Industrial Union of Workers, Western Austral-
ian Branch;
JIM McGIVERON

APPENDIX 1—RESOLUTION OF DISPUTES
REQUIREMENTS

(1) This Appendix is inserted into the award/industrial
agreement as a result of legislation which came into effect on
16 January 1996.

(2) Any dispute or grievance procedure in this award/
industrial agreement shall also apply to any questions, disputes
or difficulties which may arise under it.

(3) This Appendix shall come into effect on and from 16
August 1996.

APPENDIX 2—PARTIES TO THE AWARD
Union Parties to the Award

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Austral-
ian Branch;
The Australian Workers’ Union, Western Australian
Branch, Industrial Union of Workers;
Communications, Electrical, Electronic, Energy, Informa-
tion, Postal, Plumbing and Allied Services Union of
Australia, Engineering and Electrical Division (Western
Australian Branch);
The Construction, Mining, Energy, Timberyards, Saw-
mills and Woodworkers’ Union of Australia, Western
Australian Branch;

Merchant Service Guild of Australia, Western Australian
Branch, Union of Workers;
Transport Workers’ Union of Australia, Industrial Union
of Workers, Western Australian Branch;

APPENDIX 3—S.49B—INSPECTION OF RECORDS
REQUIREMENTS

(1) This appendix is inserted into this award/industrial
agreement/order as a result of legislation which came into effect
on 16 January 1996.

(2) Each employer bound by this award/industrial agreement/
order shall maintain a time and wages record for each
employee.

(3) The entries in the time and wages records for each
employee shall include the employee’s name and details of
the employee’s job classification or description, and any other
detail required by this award/industrial agreement/order.

(4) The employer must ensure that each entry in the time
and wages record is retained for not less than seven (7) years
after it is made.

(5) A representative of an organisation of employees shall
have the power to inspect the time and wages records of an
employee or former employee.

(6) The power of inspection may not be exercised for the
purpose of inspecting the time and wages records of an
employee or former employee who—

(a) is not a member of the organisation; and
(b) has notified the employer in writing that the employee

or former employee does not consent to a representa-
tive of an organisation of employees having access
to those records.

(7) The power of inspection may only be exercised by a
representative of an organisation of employees authorised in
accordance with the rules of the organisation to exercise the
power.

(8) The representative is empowered to inspect any
notification that an employee or former employee does not
consent to a representative having access to time and wages
records.

(9) A person who has given a notification referred to in
paragraph (b) of subclause (6) hereof may, by notice in writing
to the employer, withdraw the notification and, upon that
withdrawal, the notification ceases to be of effect.

(10) Before exercising a power of inspection the
representative shall give reasonable notice of not less than 24
hours to an employer.

(11) An employer shall endeavour to—
(a) maintain the time and wages records of employees

in such a manner that access by a representative of
an organisation to the records of employees does not
give access to records of employees who are not
members of the organisation and have notified the
employer that they do not consent to a representa-
tive of an organisation of employees having access
to the records;

(b) ensure that a representative of an organisation does
not obtain access to the records of employees who
are not members of the organisation and have noti-
fied the employer that they do not consent to a
representative of an organisation of employees hav-
ing access to the records; and

(c) ascertain whether an employee or prospective em-
ployee does not consent to a representative of an
organisation of employees having access to the time
and wages records of the employee or prospective
employee.

(12) A person shall not by threats or intimidation persuade
or attempt to persuade an employee or prospective employee
to give, or refuse to give, written notification that the employee
or prospective employee does not consent to a representative
of an organisation of employees having access to the time and
wages records of that employee or prospective employee.

(13) An employer must ensure that any notification from an
employee or former employee in accordance with this appendix
shall be retained for not less than seven (7) years.
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(14) There shall be a liberty to apply to amend this appendix
at any time.

(15) This appendix shall come into effect on and from 16
July 1996.

(16) Any employer or organisation bound by or party to this
award/order/industrial agreement may apply to the Western
Australian Industrial Relations Commission at any time in
relation to this clause.

CONTRACT CLEANERS AWARD 1986
No. A 6 of 1985.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Variations to awards, industrial agreements and orders
required by section 12(3) of the Industrial Relations

Legislation Amendment and Repeal Act 1995.

No. 694 of 1996—Inspection of Records Requirements.

3 June 1997.

Variations to awards, orders and industrial agreements
Further to the order dated 15 July 1996 (76 WAIG 2794) the
following award shall be varied in accordance with that
Order—

Awards/Industrial Agreements To Be Varied
Contract Cleaners Award, 1986 No.A 6 of 1985

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

GUILDFORD GRAMMAR SCHOOL ENTERPRISE
BARGAINING AGREEMENT 1996

No. AG 60 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Guildford Grammar School

and

The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers.

No. 689 of 1997.

Guildford Grammar School Enterprise Bargaining
Agreement 1996.

13 May 1997.

Order.
HAVING heard Mr P. Farrett-Smith on behalf of the Appli-
cant and Ms T. Howe on behalf of the Respondent and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Guildford Grammar School Enterprise Bar-
gaining Agreement 1996 be varied in accordance with
the following Schedule and that such variation shall have
effect on and from the 1st day of May 1997.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

Schedule.
1. Clause 2.—Arrangement: Delete this clause and insert in

lieu the following—
2.—ARRANGEMENT

 1. Title
 2. Arrangement
 3. Parties to the Agreement
 4. Scope of Agreement
 5. Date and Duration of Agreement
 6. Relationship to Parent Award

 7. Single Bargaining Unit
 8. Objective
 9. Salary Rates
10. Agreed Efficiency Improvements
11. Dispute Resolution Procedure
12. Other Matters
13. No Further Claims
14. No Precedent
15. Remuneration Package
16. Signatories

2. Clause 14.—No Precedent: Immediately following this
clause insert the following—

15.—REMUNERATION PACKAGE
(1) For the purposes of this clause—

(a) “Benefits” means the benefits nominated by
the teacher from the benefits provided by the
School and listed in paragraph (d) of subclause
(3) of this clause.

(b) “Benefit Value” means the amount specified
by the School as the cost to the School of the
benefit provided including Fringe Benefit Tax,
if any.

(c) “Fringe Benefit Tax” means tax imposed by
the Fringe Benefits Tax Act 1986.

(2) Conditions of Employment
Except as provided by this clause, teachers must be
employed at a salary based on a rate of pay, and on
terms and conditions, not less than those prescribed
by the agreement.

(3) Salary Packaging
The School may offer to provide and the teacher may
agree in writing to accept—

(a) salary packaging of up to 40% of gross salary
in the form of expense benefit payments;

(b) the Benefits nominated by the teacher and ap-
proved by the employer;

(c) a salary equal to the difference between the
Benefit Value and the salary which would have
applied to the teacher or under subclause (2)
of this clause, in the absence of an agreement
under this subclause;

(d) the available Benefits are those made avail-
able by the School from the following list—

(i) Superannuation;
(ii) Motor Vehicle; and

(iii) other benefits as agreed between the
teacher and the School;

(e) the School must advise the teacher in writing
of the Benefit Value before the agreement is
entered into.

(4) During the currency of an agreement under subclause
(3) of this clause—

(a) Any teacher who takes paid leave on full pay
shall receive the Benefits and salary referred
to in paragraphs (a) and (b) of subclause (3)
of this clause.

(b) If a teacher takes leave without pay the teacher
will not be entitled to any Benefits during the
period of leave.

(c) If a teacher takes leave on less than full pay he
or she shall receive—

(i) the Benefits; and
(ii) the amount of salary calculated as

agreed between the School and the
teacher.

(5) The salary package is to operate on and from 1 May
1997 to 31 December 1997. Renewal will be on an
annual basis by agreement between the parties.

3. Clause 15.—Signatories: Delete the heading of this clause
and insert in lieu the following—

16.—SIGNATORIES
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LIFT INDUSTRY (ELECTRICAL AND METAL
TRADES) AWARD 1973.

No. 9 of 1973.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering & Electrical Division, WA Branch

and

Kone Elevators (Australia) Pty Ltd and Others.

No. 1505 of 1996.

Lift Industry (Electrical and Metal Trades) Award 1973.

2 May 1997.

Reasons for Decision.

(Given extemporaneously at the conclusion of the hearing)
SENIOR COMMISSIONER G.L. FIELDING: This is an ap-
plication to amend the Lift Industry (Electrical and Metal
Trades) Award 1973. The application was in large disposed of
earlier this year, leaving for consideration only the question of
the amendment to Clause 20 of the Award.

In substance, that clause purports to provide an overriding
minimum wage for all employees, including apprentices 21
years or over who are covered by the Award. The clause ap-
pears to have been inserted into the Award by General Order
as a result of a review of the minimum wage in 1982. As Mr
Young has rightly said, that provision has not been adjusted
since 1993. That is because, as I understand it, the General
Order was repealed by statute when the Minimum Conditions
of Employment Act 1993 came into force.

Currently the minimum rate prescribed by that clause is
$275.50 per week. By this application the Applicant now seeks
to have that sum increased to $332.00. In essence, the Appli-
cant seeks to have the amount in the Award increased to equate
with that which is currently stipulated as the minimum wage
for adults, other than apprentices, under the Minimum Condi-
tions of Employment Act 1993.

Insofar as the application applies to employees who are not
apprentices, the application, as it now stands, is in no sense
controversial. There can be no logical objection to amending
the Award to make it comply with the law of the State, as
reflected in the Minimum Conditions of Employment Act 1993.
However, that argument does not apply, or as Mr Young would
have it, may not apply, to the application as it affects appren-
tices.

The Minimum Conditions of Employment Act 1993, on its
face at least, does not apply to apprentices, but leaves the mini-
mum rate of pay for apprentices to be governed by any relevant
award, industrial agreement or workplace agreement. In the
circumstances, any adjustment to the minimum rate of pay
under the Minimum Conditions of Employment Act 1993 does
not apply to apprentices; that is left to the Award. Any adjust-
ment to the Award must, of course, be made consistent with
the State Wage Fixing Principles.

The increase which is sought by this application, at least so
far as it applies to adult apprentices, is arguably not one which
ordinarily falls within the scope of the Principles. Therefore,
if it is to be allowed, it can only be allowed under, and by
virtue of, the Special Case Principle.

Following a series of conferences held before the Commis-
sion, as presently constituted, the Applicant applied to the Chief
Commissioner for the matter to be dealt with as a special case
under the State Wage Fixing Principles. The Chief Commis-
sioner, as the Principles allow, considered that there was an
arguable case that the matter be dealt with as a special case
and accordingly referred the matter to the Commission, as pres-
ently constituted, to be dealt with as a special case.

The Principles require, as the agents for the parties have
rightly said, that in considering a matter under the Special Case
Principle, the Commission is to have regard, amongst other
things, to the public interest, the potential for flow-on of any
increase, the subject of the application, and the need for con-
tinued implementation of structural efficiency initiatives at the
enterprise level.

The named parties to the Award who still carry on business
in the State—I am informed and accept that there are three—
are all prepared to consent to an order to amend the Award in
the terms sought. Moreover, the information before me sug-
gests, and again I take it to be valid, that the only employers
currently engaged in the industry to which the Award applies
are those named as parties to the Award. Furthermore, the in-
dications are that there appears to be no immediate prospect
of any other employers becoming involved in the industry in a
way which is likely to bring them within the ambit of the Award.

The consequence is that the proposed amendment will af-
fect only those who are parties to these proceedings and who
have indeed consented to the amendment. In the circumstances,
I cannot think that it would be contrary to the public interest to
grant the claims in the terms in which it is sought. Indeed, it
could be argued with some force that it would be contrary to
the public interest to refuse to give effect to an agreement of
this nature which, for all intents and purposes, appears to have
been freely entered into and which appears to have little or no
prospect of flow-on.

The position may well be different in the case where an
amendment of this nature is made which has the potential, in a
real sense, to affect non-consenting parties. That, however, is
not the case on this occasion. A case of that nature can wait for
another day. The amendment will, in practice, apply only to
the consenting parties. That, I think, is a matter which can
fairly be considered to make the case somewhat special, or,
indeed, as Mr Young for the Applicant has put it, somewhat
unique. Certainly, it limits the potential for flow-on to others,
since to the extent that these proceedings can be relied upon as
a precedent, the precedent should necessarily be confined to
cases where all those affected by the increase, consent to it.

As both the agents have pointed out, there have been a
number of recent instances where the Commission, differently
constituted, has acceded to similar applications affecting other
Awards without, I might say, those matters being dealt with
under the strictures of the Special Case Principle. Those cases
cannot be taken to give the Commission a licence, on this oc-
casion, to ignore the Principles. Nonetheless, I think it would
be unrealistic to ignore those happenings completely. The pro-
visions of the Act, most notably section 26, impliedly at least,
require the Commission to approach matters of this nature in a
consistent way. Thus, I consider that the outcome in the previ-
ous cases is a factor which cannot be ignored.

Insofar as the Principles require the amendment to be con-
sistent with the Structural Efficiency Principle, I think it is
sufficient to note that the Award has been restructured in ac-
cordance with the Structural Efficiency Principle. Indeed, it
contains, as I understand it, the first and second safety net
adjustments.

Furthermore, I think there is much to be said for the views
advanced by both agents, although from a different point of
view; that is, that the Award and the Principles emphasise the
need for skill-related career pathing. As the Award stands, there
is, as Mr Young has said, probably less incentive than there
once was for adult apprentices because, since 1993, there has
been no adjustment to the rate of pay for adult apprentices,
although there has been an adjustment for junior apprentices
elsewhere. That anomalous situation has occurred because the
Award makes provision for junior rates to be adjusted on a
percentage of the adult rate of pay, but there is no provision
for adult apprentices, other than the provision now in ques-
tion, which has not been adjusted since 1993. In the
circumstances, I see it as being consistent with the Structural
Efficiency Principle to grant the application.

In the circumstances, I indicate to the parties that I am pre-
pared to amend the Award in the terms which they seek; that
is, in effect to increase the minimum adult rate of pay.

Appearances:  Mr C. Young on behalf of the Applicant.
Mr D.R. Sproule on behalf of the Respondents.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and

Kone Elevators (Australia) Pty Ltd and Others.

No. 1505 of 1996.

Lift Industry (Electrical and Metal Trades) Award, 1973.

2 May 1997.

Order.
HAVING heard Mr C. Young on behalf of the Applicant and
Mr D.R. Sproule on behalf of the Respondent and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the Lift Industry (Electrical and Metal Trades)
Award, 1973 be varied in accordance with the following
Schedule and that such variation shall have effect from
the beginning of the first pay period commencing on or
after the date hereof.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

Schedule.
1. Clause 30.—MINIMUM WAGE—ADULT EMPLOYEES
Delete this clause and insert in lieu thereof the following—

30.—MINIMUM WAGE—ADULT EMPLOYEES
Notwithstanding the provisions of this award, no em-

ployee (including an apprentice),twenty-one years of
age or over, shall be paid less than $332.00 per week as
the ordinary rate of pay in respect of the ordinary hours
of work prescribed by this award, but thatm i n i m u m
rate of pay does not apply where the ordinary rate of pay
(including any part  thereof payable in addition to the
award rate) is not less than $332.00.

Where the said minimum rate of pay is applicable the
same rate shall be payable on holidays, during annual
leave, sick leave, long service leave and any other leave
prescribed by this award.

Notwithstanding the foregoing, where in this award an
additional rate is prescribed for any work as a percent-
age, fraction or multiple of the ordinary rate of pay, it
shall be calculated upon the rate prescribed in this award
for the classification in which the employee is employed.

MUSICIANS’ GENERAL (STATE) AWARD 1985
No. A 5 of 1985.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Musicians’ Union of Australia, Perth Branch (Union of
Employees)

and

Sheraton Perth Hotel and Others.

No. 256 of 1997.

Musicians’ General (State) Award 1985
No. A 5 of 1985.

COMMISSIONER S A CAWLEY.

2 April 1997.
Reasons for Decision.

THE COMMISSIONER: This application is for variations to
Clause 7.—Wages of the Musicians’ General (State) Award

1985. Answers in objection were filed on behalf of five re-
spondent employers but at a conference convened pursuant to
section 32 of the Industrial Relations Act, 1979 these objec-
tions were withdrawn. No other employer objected.

The variation sought was described by the advocate for the
five respondents who answered the claim as being an adminis-
trative matter. For its part the applicant union referred the
Commission to the schedule of grounds attached to its appli-
cation which refers to the definition of a weekly employee for
the purposes of the award, the hourly rates and the impact of
the Government Gazette 29 October 1996 No. 161.

Having regard for what was put to the Commission, the award
will be varied as sought. The parties having waived the right
to a speaking to minutes, an order reflecting the amendment
sought will now issue.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Musicians’ Union of Australia, Perth Branch (Union of
Employees)

and

Sheraton Perth Hotel and Others.

No. 256 of 1997.

Musicians’ General (State) Award 1985
No. A 5 of 1985.

COMMISSIONER S A CAWLEY.

2 April 1997.

Order.
HAVING heard Mr P Woodward on behalf of the applicant
and Mr L Joyce on behalf of those respondents for whom war-
rants have been filed, now therefore I the undersigned, pursuant
to the powers conferred under the Industrial Relations Act,
1979 and by consent, do hereby order —

THAT the Musicians’ General (State) Award 1985 as
amended be further varied in accordance with the follow-
ing schedule.

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner.

Schedule.
Clause 7.—Wages: Delete paragraph A of subclause (1) of

this clause and insert in lieu thereof the following—

A WEEKLY EMPLOYEES:  (with a minimum payment
of 3 hours for each call worked)

Required to Not required to
Accompany Artist Accompany Artist

Rate Per Hour Rate Per Hour
$ $

(a) rank and file musician 19.37 18.45
(b) leader in duo 23.25 22.14
(c) leader in trio or larger 25.82 24.59
(d) musician performing alone 22.76 21.68
(e) principal musician 22.28 21.22
(f) musician not otherwise

provided for 19.37 18.45
(g) musical director 29.06 27.68
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RAILWAY EMPLOYEES’ AWARD.
No. 18 of 1969.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Australian Railways Union of Workers, West Australian
Branch and Others

and

Western Australian Government Railways Commission
trading as Westrail.
No. 955 of 1996.

Railway Employees’ Award No. 18 of 1969.

COMMISSIONER P E SCOTT.
2 October 1996.

Order.
HAVING heard Mr R C Wells on behalf of the Applicant and
Mr D F Johnston on behalf of the Respondent, and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders—

THAT the Railway Employees’ Award No. 18 of 1969
be varied in accordance with the following Schedule and
that such variation shall have effect from the beginning
of the first pay period commencing on or after the 9th day
of July 1996.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Schedule.
1. Clause 44.—Classification Structure and Rates of Pay—

A. Delete subclause (2)(a) and (b) of this clause and
insert the following in lieu thereof—

(a) The following rates of pay shall apply to the
classifications contained in paragraph (1)(a)
of this clause—

First
Arbitrated
Safety Net

Levels Base Rate Adjustment Total Rate
$ $ $

Level 10 588.60 8.00 596.60
Level 9 566.80 8.00 574.80
Level 8 545.00 8.00 553.00
Level 7 501.40 8.00 509.40
Level 6 479.60 8.00 487.60
Level 5 457.80 8.00 465.80
Level 4 436.00 8.00 444.00
Level 3A 422.50 8.00 430.50
Level 3 408.10 8.00 416.10
Level 2 388.10 8.00 396.10
Level 1 367.10 8.00 375.10

(b) Experience Allowance
Workers classified at levels 4 to 7 inclusive shall
be paid the following experience allowance—
After 12 months’ service with the
employer $3.60
After 24 months’ service with the
employer $7.20

B. Delete subclauses (4), (5) and (6) of this clause and
insert the following in lieu thereof—

(4) General
The following rates of pay shall apply to workers employed

in the following classifications—
First

Arbitrated
Item Safety Net
No. Designation Base Rate Adjustment Total Rate

$ $ $
11 Driver: Motor Truck 460.10 8.00 468.10

(a) Non-articulated: In
excess of 9 tonnes capacity

First
Arbitrated

Item Safety Net
No. Designation Base Rate Adjustment Total Rate

$ $ $
(b) Articulated: 468.30 8.00 476.30

(i)  Over 9 tonnes capacity
but  under 21 tonnes

(ii) 21 tonnes capacity and over
but under 25 tonnes 474.60 8.00 482.60

(iii) 25 tonnes capacity and over 479.50 8.00 487.50
12 Driver: Commissioner’s Car 465.90 8.00 473.90
13 Attendant—Central Registry 383.40 8.00 391.40

Rate per hour
14 Office Cleaner (rate includes

allowance in lieu of long service leave)
Leading Hand office cleaners shall
be paid the following allowances— 10.31197
(i)  Perth $12.10 per week

(ii)  Midland $8.40 per week

(5) Junior Workers and Junior Station Assistants shall
be paid at the rate of the following percentage of the ap-
propriate rate prescribed for Level 1 in paragraph (2)(a)
of this clause—

First
Arbitrated
Safety Net

% Base Rate Adjustment Total Rate
$ $ $

Up to 16 years 41 150.50 8.00 153.79
At 16 years 51 187.20 8.00 191.30
17 years 58 212.90 8.00 217.55
18 years 69 253.30 8.00 258.81
19 years 79 290.00 8.00 296.32
20 years 90 330.40 8.00 337.59
Provided that juniors aged 18 years and over who are em-

ployed in adult positions shall be paid at the Award rate for the
position occupied.

(6) Apprentices—
The weekly wage rate shall be a percentage of the trades-

men’s rate as under—
First

Arbitrated
Safety Net

% Base Rate Adjustment Total Rate
$ $ $

(a) Five year term
First Year 40 174.40 8.00 177.60
Second Year 48 209.30 8.00 213.12
Third Year 55 239.90 8.00 244.20
Fourth Year 75 327.10 8.00 333.00
Fifth Year 88 383.80 8.00 390.72
Fourth year
First Year 42 183.20 8.00 186.48
Second Year 55 239.90 8.00 244.20
Third Year 75 327.10 8.00 333.00
Fourth Year 88 383.80 8.00 390.72
Three and a
half year term
First six months42 183.20 8.00 186.48
Next Year 55 239.90 8.00 244.20
Next following

year 75 327.10 8.00 333.00
Final Year 88 383.80 8.00 390.72
Three year term
First Year 55 239.90 8.00 244.20
Second Year 75 327.10 8.00 333.00
Third Year 88 383.80 8.00 390.72

(b) For the purpose of this part “tradesman’s rate” means the
rate of pay payable to an adult male fitter under the Engineer-
ing Trades (Government) Award numbered 29, 30 and 31 of
1961 and 3 of 1962 as amended.
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AWARDS/AGREEMENTS—
Interpretation of—

ELECTRICAL CONTRACTING INDUSTRY AWARD.
No. R 22 of 1978.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and

A.B Tilbury Pty Ltd.

No. 468 of 1997.

6 June 1997.

Reasons for Decision.
SENIOR COMMISSIONER: The Electrical Contracting
Industry Award R 22 of 1978 makes provision for the payment
of a tool allowance and a licence allowance. The Applicant
seeks a declaration, pursuant to section 46 of the Industrial
Relations Act 1979, of the true interpretation of the Award as
it applies to the payment of these allowances.

Central to the application is the question as to whether or not
the allowances are payable for “all purposes”. More specifically,
the question the Applicant seeks answered is whether or not the
allowances form part of the wage prescribed under the Award
for the purposes of calculating overtime and other penalty
entitlements. The Applicant submits that the provisions in
question apply so as to make the allowances payable for all
purposes of the Award. The Respondent, on the other hand,
contends that the Award operates to provide for a flat weekly
payment to be paid, irrespective of the hours worked.

The relevant provisions of the Award are Clause 18.—Special
Rates and Provisions and the First Schedule—Wages. Clause
18 makes provision for special rates of pay for work performed
in special places or under special circumstances. Relevantly,
by subclause (20), it provides for a tool allowance. So far as is
material, that subclause provides as follows—

(a) Where an employer does not provide a tradesman or
an apprentice with the tools ordinarily required by
that tradesman or apprentice in the performance of
his work as a tradesman or apprentice, the employer
shall pay an allowance as prescribed in the First
Schedule—Wages, Clause 5, for the purpose of such
tradesman or apprentice supplying and maintaining
tools ordinarily required in the performance of his
work as a tradesman or apprentice. The tools shall
be, or comparable to, those as listed hereunder.

.......... ..........

.......... ..........

The First Schedule, so far as is material, provides as
follows—

FIRST SCHEDULE—WAGES
(1) The following shall be the rate of wages payable to

employees covered by this award.
(2) ......
(3) ......
(4) ......
(5) Tool Allowance—

(a) In accordance with the provisions of subclause
(20) of Clause 18.—Special Rates and Provi-
sions of this award the tool allowance to be
paid is—

(i) $9.50 per week to such tradespersons,
or

(ii) In the case of an apprentice, a percent-
age of $9.50 being the percentage
which appears against his/her year of
apprenticeship set out in subclause (4)
of this schedule.

(b) Any tool allowance paid pursuant to paragraph
(a) of this subclause shall be included in, and
form part of, the ordinary weekly wage pre-
scribed in this schedule.

(6) ......
(7) ......
(8) ......
(9) Licence Allowance—

A tradesperson who holds and in the course of his/
her employment may be required to use a current
“A” Grade or “B” Grade licence issued pursuant to
the relevant regulation in force at the date of this
award under the Electricity Act, 1945, shall be paid
$14.00 per week.

(10) ......
(11) ......
(12) ......

The Applicant argues that there is little or no ambiguity in
respect of the provisions in question. In essence, its argument
is that because provision for the allowances in question is
contained in that part of the Award dedicated to prescribing
the wages payable under the Award, the allowances should be
taken as forming part of the wages. The Applicant relies
especially on the provisions of subclause (1) of the First
Schedule, which provide that the “following shall be the rate
of wages payable to employees covered by the Award”.
Provision for the allowances not only forms part of the wages
Schedule, but follow subclause (1). In the case of the tool
allowance, the Applicant argues that the matter is put beyond
any doubt by reason of the provisions of paragraph (5)(b) of
the Schedule.

To the extent that there is any ambiguity, the Applicant seeks
to rely on extrinsic material tendered by it to support its
interpretation of the provisions in question. In particular, it
relies on the evidence of Mr Carter, an organiser employed by
it, who for some years before his current occupation worked
in the industry and who testified that the industry practice was
to treat the allowances as being for “all purposes”. The
Applicant also referred to, and sought to rely on, a manual
produced by the Electrical Contractors Association for its
members, which suggests, as a guide, that the Award should
be interpreted as if the allowances were payable for “all
purposes”. Furthermore, the Applicant relies on notes
surrounding and the transcript of the proceedings which led to
the provisions in question being inserted into the Award in
their current form.

The Respondent also argues that there is little or no ambiguity
about the provisions in question. Its argument is that the
provisions in question of the wages Schedule should be
interpreted to mean what they say, that is, to provide for a
payment “per week”. Accordingly, the Award is to be taken, it
is submitted, as providing only for a flat weekly payment, there
being no warrant in the Award to convert it to an hourly or
other periodic payment. The Respondent challenges the
Applicant’s attempt to rely on the extrinsic evidence it
produced, not only on the grounds that the Award was
unambiguous, but also on the basis that the evidence was, in
the main, unreliable.

The principles to be applied in interpreting awards in this
jurisdiction are well established and are set out in Norwest
Beef Industries Limited and Anor v. West Australian Branch,
Australian Meat Industry Employees Union, Industrial Union
of Workers, Perth (1984) 64 WAIG 2124 (and see too: Robe
River Iron Associates v. Amalgamated Metal Workers’ and
Shipwrights Union of Western Australia and Ors (1987) 67
WAIG 1097). In general, the approach to be adopted is much
the same as is the case for any other document, that is, words
in an award should be given their plain and ordinary meaning,
unless having regard to the provisions in the document as a
whole the literal meaning produces a result which is absurd,
extraordinary or inconsistent with its intent, as ascertained from
the whole document. Extrinsic material can be used as an aid
to interpretation, but only where there is an ambiguity. Such
material cannot be used to undermine an unambiguous term,
even if that leads to a result which is considered to be
inconvenient or unjust. Whilst extrinsic material cannot be
relied upon, unless there is an ambiguity, the modern authorities
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suggest that the Commission should not be slow to admit the
possibility that there is an ambiguity in an award, given the
manner in which most awards are drafted (see: Electrical
Contractors Association v. Australian Electrical, Electronics,
Foundry and Engineering Union (Western Australian Branch)
(1994) 74 WAIG 2625).

Whether or not there is an ambiguity in any particular case
is, in the final analysis, a question for the Commission. In
most cases where there is a genuine difference of opinion about
the meaning to be attributed to a particular provision, the
Commission will proceed on the basis that there is an
ambiguity. However, in making that determination, care must
be taken “not to create an ambiguity by bringing into
consideration external factors which may be used legitimately
to resolve an ambiguity if one exists” (see: Printing & Kindred
Industries Union & Anor v. Davies Bros Ltd (1986) 18 IR 444
at 449 per Gray J; and see too: Electrical Contractors
Association v. Australian Electrical, Electronics, Foundry and
Engineering Union (Western Australian Branch) (supra)).

In my view, there is no ambiguity about the Award as it
applies to the tool allowance. The provisions of paragraph
(5)(b) of the wages Schedule mean what they say, that is, that
the tool allowance forms part of the ordinary wage. Paragraph
(5)(b) of the wages Schedule unambiguously provides that the
tool allowance provided in that subclause “shall be included
in, and form part of, the ordinary weekly wage prescribed” in
the Schedule. In those circumstances, without straining the
English language, it cannot be said, other than that the
allowance forms part of the ordinary weekly wage. The fact
that the allowance is expressed in the Award to be “$9.50 per
week” cannot override the clear and express provisions of
paragraph (5)(b), particularly when the provisions of paragraph
(5)(b) expressly refer to the weekly tool allowance prescribed
by paragraph (5)(a). In any event, the provision of a weekly
allowance is consistent with those provisions of the Schedule
which fix the base rate of pay or wage. By subclause (2) of the
Schedule, that wage is also fixed on a weekly basis. It is
therefore not surprising that the tool allowance is expressed in
the same way. In this respect, it should not be overlooked that
what is fixed by the wages Schedule is “the rate of wages”.
Thus there is nothing untoward about calculating the wages
payable for a shorter period. Furthermore, paragraph 14(1)(a)
of the Award, which deals with the payment of wages, makes
provision for an employee who works less than a week to be
paid the appropriate rate specified in the wages Schedule on a
pro rata basis. Indeed, that clause makes provision for wages
to be calculated on an hourly basis.

There is a greater degree of ambiguity regarding the
provisions of the Award as they apply to the licence allowance.
There is no counterpart to paragraph (5)(b) of the wages
Schedule. Nonetheless, in my view, having regard to the
provisions of the Award, and in particular the provisions of
that Schedule, the licence allowance should be taken to be
part of the ordinary weekly wage, as the Applicant contends.

In my view, the fact that the allowance is included in the
wages Schedule and not that part of the Award dedicated to
special rates and provisions (i.e. clause 18), suggests that it
was intended that the allowance should form part of the
ordinary rates of pay in the same way as for the tool allowance.
The absence of a provision such as paragraph (5)(b) in the
case of a licence allowance is explicable by reason of the fact
that the obligation to pay the tool allowance, to which paragraph
(5)(b) refers, primarily exists in that part of the Award dedicated
to special rates provisions (i.e. clause 18) and not in the wages
Schedule, as is the case for the licence allowance. As previously
discussed, the fact that the licence allowance is expressed to
be a given sum “per week”, is not inconsistent with it forming
part of the ordinary wage, but on the contrary, consistent with
it being part of that wage.

There is much to be said for the Applicant’s argument that
the provisions of subclause (1) of the Schedule, which refer to
the “following” being the wages payable, have the effect of
expressly incorporating the allowance into the relevant wage.
If those provisions were only intended to incorporate the base
rate of pay, one would normally expect to find the base rate in
the same subclause—not in a separate subclause, as is the case
for each of the allowances. In my opinion, all the subclauses
of the wages Schedule are relevant for determining the quantum
of the wage payable in any particular case.

Although each award must, of course, be interpreted in light
of its own terms, the decision of the Industrial Appeal Court in
The Western Australian Carpenters and Joiners, Bricklayers
and Stoneworkers Industrial Union of Workers v. Faulkingham
and Anor (trading as R. Faulkingham & Son) (1977) 57 WAIG
450 at 451, lends some weight to the conclusion that the
allowance forms part of the ordinary weekly wage. In that
case, the issue was whether or not certain allowances, including
a tool allowance, were to be excluded from the rate of pay for
determining long service leave entitlements. The provisions
of the Building Trades Award then under consideration were
not dissimilar, although not identical, with the provisions of
the wages Schedule now under consideration. The allowances
in that award, as in the present case, were included in the wages
clause, which began by providing for the “following rates of
wages” to be paid and then listed the base rate of pay followed
by the allowances. The Court in that case agreed that the
ordinary time rate of pay included the allowances as well as
the base rate. It was only because the long service leave
provisions in the award expressly excluded the allowances from
the definition of “ordinary time rate of pay” that the Court
came to the conclusion it did (see too: Parker v. G. Esslemont
& Son (1979) 60 WAIG 18).

To the extent that there is any ambiguity in the provisions in
question, in my view, it is resolved by reference to the extrinsic
material tendered during the course of these proceedings, which
forms part of the Commission’s records. In its initial form,
provision for the tool allowance and for the licence allowance
were contained in the Special Rates and Provisions clause of
the Award, rather than in the wages Schedule (see: subclauses
18(20) and 18 (21) respectively). In making the Award, the
Commission on that occasion observed that it had “decided
for reasons set out later herein that there shall be a ‘licence
allowance’ at the rate of $6.50 per week thus raising the total
rate of wage for an electrical tradesman holding the defined
licence to $220.10 per week of 40 ordinary hours on the basis
of the calculations used in this and earlier decisions” (see: The
Electrical Trades Union of Workers of Australia (Western
Australian Branch), Perth v. The Electrical Contractors’
Association of Western Australia (Union of Employers) and
Ors (1979) 59 WAIG 299 at 311). That in itself suggests that
the allowance from its outset should have been taken as being
part of the ordinary wage. However, the Award was amended
in 1982 when, amongst other things, the provision for the
licence allowance was removed from the Special Rates and
Provisions clause and inserted in the wages Schedule (see:
Electrical Trades Union of Workers of Australia (Western
Australian Branch) Perth v. Benporath and Sons Pty Ltd and
Ors (1982) 62 WAIG 587). Although nothing is said about the
matter in the published decision of the Commission which led
to the interim order amending the Award, the transcript of the
proceedings which led to the order show that the change was
made to give effect to a claim by the Electrical Trades Union
of Workers of Australia (Western Australian Branch), as
reflected in the Notice of Application filed with the
Commission, that subclause 18(21) should be “transferred to
the wages clause and paid for all purposes of the Award”. An
exhibit tendered to the Commission during the course of those
proceedings clearly indicates that the package proposed by
the Electrical Contractors Association of Western Australia
(Inc) on that occasion, which included a proposal that the
licence allowance be increased “and to be paid all purpose”,
formed the basis of the changes then made to the Award.
Perhaps it is not without significance that the current manual
issued by the Association, acknowledged as a peak body in
the industry, suggests that the wages should be calculated on
that basis. Although I accept that the manual is nothing more
than a guide to members of the Association and that it is not a
definitive interpretation of the Award, it is consistent with the
position put to the Commission at the time the Award was
amended in 1982.

Furthermore, the fact that the allowance was to be paid for
all purposes appears consistent with subsequent experience in
the industry. Mr Carter, whose evidence I unreservedly accept,
testified that he had contacted employees or employers
connected with approximately 500 electrical contractors in
recent years, all of whom accepted that the licence allowance,
and indeed the tool allowance, should be paid for all purposes.
While Mr Carter’s evidence may fall short of establishing that
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there was an industry custom and practice, it nonetheless offers
some corroboration of what the record of the proceedings
before the Commission in 1982 suggests was the intended
purpose and object of the Award.

For all these reasons, I declare that the proper interpretation
of the Award is that the tool allowance and the licence allowance
should be included as part of the ordinary wage payable under
the Award, where the ordinary wage forms the basis of any
entitlement under the Award.

Appearances:Mr L. Gandini as agent for the Applicant.

Ms V. Paul as agent for the Respondent.

CANCELLATION OF AWARDS/
AGREEMENTS/

RESPONDENTS—
CHILD CARE (OUT OF SCHOOL
CARE—PLAYLEADERS) AWARD.

No. A13 of 1984.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

S.47

Deletion of Respondents.

No. 76 of 1980, Part 150.

Child Care (Out of School Care—Playleaders)
Award No. A13 of 1984.

CHIEF COMMISSIONER W.S. COLEMAN.

16 MAY 1997.
Order.

HAVING read and considered the documents relating to this
matter and there being no party desiring to be heard in
opposition thereto, and upon being satisfied that the
requirements of the abovementioned Act have been complied
with, I the undersigned, Chief Commissioner of the Western
Australian Industrial Relations Commission, in pursuance of
the powers contained in Section 47 of the abovementioned
Act, do hereby order—

THAT from the date of this order the following em-
ployer be struck out of the Schedule of Respondents to
the Child Care (Out of School Care—Playleaders) Award
No. A13 of 1984 namely—

Out of School Care Association, Mimosa Avenue,
Greylands WA 6010

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

GATE, FENCE AND FRAMES MANUFACTURING
AWARD.

 No. 24 of 1971.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

S.47

Deletion of Respondents.

No. 76 of 1980, Part 189.

Gate, Fence and Frames Manufacturing
Award No. 24 of 1971.

CHIEF COMMISSIONER W.S. COLEMAN.

16 MAY 1997.
Order.

HAVING read and considered the documents relating to this
matter and there being no party desiring to be heard in
opposition thereto, and upon being satisfied that the
requirements of the abovementioned Act have been complied
with, I the undersigned, Chief Commissioner of the Western
Australian Industrial Relations Commission, in pursuance of
the powers contained in Section 47 of the abovementioned
Act, do hereby order—

THAT from the date of this order the following em-
ployer be struck out of the Schedule of Respondents to
the Gate, Fence and Frames Manufacturing Award No.
24 of 1971 namely—

Boral Cyclone Limited
(Sgd.) W. S. COLEMAN,    

[L.S.] Chief Commissioner.

INDUSTRIAL MAGISTRATE—
Complaints before—

BEFORE THE INDUSTRIAL
MAGISTRATE D.J. REYNOLDS SM
AT PERTH WESTERN AUSTRALIA.

No. 159 of 1996.

Delivered: 23 April 1997.

AUSTRALIAN LIQUOR, HOSPITALITY AND
MISCELLANEOUS WORKERS UNION,

MISCELLANEOUS WORKERS DIVISION, WESTERN
AUSTRALIAN BRANCH

COMPLAINANT

AND

KELLERBERRIN CARE OF THE AGED COMMITTEE
INC, TRADING AS DRYANDRA FRAIL AGED HOSTEL

DEFENDANT.
Reasons for Decision.

D J REYNOLDS SM

The complaint before me for determination alleges twenty
breaches of the Aged and Disabled Hostels Award No. 6 of
1987 (“the Award”). The first breach alleges—

“In the pay fortnight ending 2 November 1994, the de-
fendant failed to pay an employee Lynette Summers, in
accordance with clause 18—Wages (1)(a)(b) of the Aged
and Disabled Hostels Award No. 6 of 1987. The amount
of underpayment and the amount owing is $10.37.”

The nineteen alleged breaches thereafter relate to each and
every successive fortnight ending thereafter and the amount
of underpayment varies. All of the other nineteen alleged
breaches are otherwise in the same terms as the first. The total
amount of the underpayment claimed is $295.51.
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The following facts were agreed by the parties—
1. Mrs Lynette Summers was an employee of the De-

fendant from the beginning of the pay fortnight
ending 2 November 1994 to 19 October 1995.

2. The Defendant is the operator of a hostel providing
residential accommodation, catering facilities, hos-
tel and personal care services for aged persons. The
Defendant receives funding for this hostel under the
Aged or Disabled Persons Homes Act 1954.

3. The Defendant is bound by common rule to the Aged
and Disabled Persons Hostels Award No. 6 of 1987.

4. During the period referred to in paragraph (1) Mrs
Lynette Summers was paid as a General Assistant
by the Defendant. That rate is less than the rate pre-
scribed under the Award for an Assistant Supervisor.
The difference in pay for each week during this pe-
riod is outlined and claimed by the Complainant in
Schedule 1 to the Complaint.

5. The Defendant is an incorporated Body.
The key issue for determination by me is whether Lynette

Summers was at all material times an “Assistant Supervisor”
within the meaning of the Award. The defendant maintains
that the position held by Lynette Summers did not fall within
any classification set out in Clause 18 of the Award and
therefore that she was not covered by the Award.

Relevant provisions of the Award are as follows—
“4.—Scope.
This Award shall apply to employees employed in the
callings described in Clause 18. Wages of this Award, by
the employer respondents, in hostels providing residen-
tial accommodation, catering facilities, hostel and personal
care services for aged or disabled persons, where such
employer respondents receive financial assistance under
the Aged or Disabled Persons Homes Act 1954, for those
purposes. Provided that it shall also apply to such em-
ployees employed by employers providing cleaning
services in the hostels to which this award applies.
6.—Definitions.
(1) “Supervisor” shall mean an employee who is in over-
all charge of the day to day running of the hostel and
whose duties include the overseeing of the daily activi-
ties of residents.
18.—Wages.
(1) (a) The minimum weekly rate of wage payable to
employees covered by this Award shall be the Base Rate
plus the Arbitrated Safety Net Adjustment (ASNA) Pay-
ment expressed hereunder—

Base Rate ASNA Minimum
Payment Weekly

Rate
$ $ $

(i) Qualified cook 460.90 8.00 468.90
(ii) Cook Working Alone 401.00 8.00 409.00

(iii) Other cook 395.90 8.00 403.90
(iv) Supervisor 426.40 8.00 434.40
(v) Assistant Supervisor 403.60 8.00 411.60

(vi) Domestic 378.30 8.00 386.30
(vii) Driver 402.90 8.00 410.90

(2) The classification ‘domestic’ shall include the follow-
ing: cleaner, domestic, gardener, handyperson, kitchen
employee, laundry employee, pantry employee, machin-
ist, storeperson and like classification.”

The Award does not provide for any definition of “Assistant
Supervisor”. The ordinary meaning for “an assistant” is a
person who provides help or aid. An assistant supervisor assists
a supervisor or put another way helps or aids a supervisor carry
out his or her duties. A supervisor in the context of the Award
is an employee who is in overall charge of the day to day
running of the hostel and whose duties include the overseeing
of the daily activities of residents. Whether a person is an
assistant supervisor or not needs to be determined having regard
to the particular facts of the case. In my opinion it is not
necessary for a person to assist the supervisor in everyone and
all of the duties required to be carried out by the supervisor
before it can be said that that person is an assistant supervisor.

I should add that an assistant supervisor is not necessarily a
person who is simply required to carry out some particular
task at the direction of the supervisor. I should further add that
an irregular, infrequent or occasional performance of a
supervisor’s task by a person other than the supervisor does
not make that other person an assistant supervisor.

The test called the test of major and substantial employment
was touched upon in Dimitrios Doropoulos and Others trading
as Swan Dry Cleaners and Transport Workers’ Union of
Australia, Industrial Union of Workers, Western Australian
Branch before the Full Bench Western Australian Industrial
Relations Commission 69 WAIG 1290. At pages 1292 and
1293 the following passages are set out in the Reasons for
Decision of the President—

“In Ware v O’Donnell Griffin (Television Services) Pty
Ltd. 1971 AR (NSW) 18 at 19, Sheldon J. held, in apply-
ing the principle of major and substantial employment,
that it was not merely a matter of quantifying the time
spent on the various elements of work performed by a
complainant: the quality of the different types of work
done is also a relevant consideration.
We advert also to the consideration of this sort of prob-
lem in Harrison v FMWU 63 WAIG 1399.
In this State, major and substantial employment and the
test to be applied were considered in Diggle v Brine (op.
cit.) where Woolf J. (as he then was) held, that a person
who cleaned for only three hours out of an eight hour day
was not a cleaner. He said, however, at page 79—

I have come to the conclusion that one cannot stamp
his whole employment (and one has to get a com-
prehensive picture of the whole employment to say
whether in fact he is to be classed as a cleaner under
the award)as that of a cleaner within the meaning of
the award.

In Litis v Pantelis (op. cit.), Jackson J. with whom Virtue
J. agreed, said that in cases such as this, it was necessary
to consider the provisions of the award and next the work
actually performed to determine whether this brought the
worker within any of the named categories of worker
within the award. Having considered what Mr Pantelis
did, Jackson J. (as he then was) looked at what he called
“his essential and primary” employment. Both Jackson J.
and Virtue J. considered the agreement which the worker
signed as well as what he did, in that case.
In this case, we will consider the agreement into which
Mrs Gardner entered, of which the advertisement (Ex-
hibit F) is some evidence.
The most recent and most authoritative decision for the
purposes of the Full Bench is that in FCU v Cary 67 WAIG
585, where the Industrial Appeal Court was called upon
to decide whether the worker named in a complaint was a
“clerk” for the purposes of the appropriate award. Burt
J., the President, (as he then was), said at page 586—

Of course, one has regard to the substantial nature of
the employment in terms of the purpose to be
achieved by it, the question being, I think, very much
controlled by the difference, which is not always
accepted by philosophers but which serves the pur-
poses of practical men, between ends and means. If
in substance the workers job is to write and the job is
done when the writing has been done he is a clerk,
but if in substance, the writing done by the worker is
but a step taken in the doing by him of something
extending beyond it then he is not. The “substance”
of the work identifies the questions being one of de-
gree and it indicates the answer to it will be or may
be, very much the product of a value judgment.

Thus, incorporated in the consideration of major and sub-
stantial employment on that authority, are questions of
substantial nature of the employment, the substance of it,
and the purpose to be achieved by it. One has to look at
the contract or evidence of it, and obtain a comprehen-
sive picture of the whole of the employment, to enable
one to apply Burt J.’s test”.

Lynette Summers gave evidence that she was employed by
the defendant and that her employment description was
“general assistant”. She gave detailed evidence of her duties.
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The defendant called another person employed as a general
assistant by the defendant at the hostel namely Janet Anderson.
She also gave evidence on the duties of a general assistant.
Preliminary to my comments on the facts I wish to state that I
found Lynette Summers to be a credible witness and more
reliable on matters of fact than Janet Anderson. Accordingly I
prefer the evidence of Lynette Summers on matters of fact to
that of Janet Anderson.

I find that Lynette Summers carried out duties including the
following during the period under consideration—

1. Woke up residents in the morning.
2. Assisted some of the residents’ showering. In par-

ticular assisted some of the residents clean parts of
their bodies where they could not manage to clean
themselves, eg. back and feet.

3. Ensured that the residents attended the dining room
area for breakfast, lunch and tea as the case maybe
depending on the particular shift.

4. Continually monitored whether there were any
changes in the physical well being of the residents.
Such changes may have been physical such as bruis-
ing or grazing. Changes may also have been
emotional such as mood swings. Any such changes
were brought to the attention of the supervisor.

5. Ensured residents were properly clothed having re-
gard to the climatic conditions of the day.

6. Each and every room of the various residents was
equipped with a buzzer. The resident pushed a but-
ton which caused the buzzer to activate when he or
she needed attention. It is accepted by the supervisor
that Lynette Summers as a general assistant was ex-
pected to respond to the activation of a buzzer by a
resident. If the supervisor also responded then well
and good and the attendance of the general assistant
would thereafter not be required. If however, the
supervisor did not respond and the general assistant
did then depending upon the demand of the resident
the general assistant may have needed to refer the
matter to the supervisor.

7. Assisted in the personal hygiene of some of the resi-
dents, eg. cleaned teeth, cut nails, combed hair,
cleaned up the resident if he or she wet himself or
herself and the supervisor was not present.

8. Assisted in recording the bowel movements of resi-
dents.

9. Communicated with residents from time to time to
settle or soothe them given that some of the resi-
dents suffer from Alzheimers and Dementia to
varying degrees.

10. Physically lifted some of the residents.
11. Cut food for some of the residents when they needed

that help to enable them to be able to or at least com-
fortably be able to eat an evening meal.

12. Ensured rooms were clean and tidy including mak-
ing beds, cleaning mirrors and sinks, emptying bins.

13. Attended to cleaning duties generally of all rooms in
the hostel including bedrooms and involving dust-
ing, vacuuming and mopping.

14. Generally assisted with cleaning in the kitchen and
attended to the cleaning of dishes and cutlery.

15. Completed sorting of washing, removal of washing
from lines and delivery of laundry to resident’s
rooms.

16. Ensured various chemicals were available, eg. laun-
dry cleaners, toilet cleaners and kitchen detergents.

In this particular case in my opinion it cannot be properly
said that Lynette Summers was employed as a domestic and in
particular a cleaner with minor peripheral tasks in connection
with the personal care of the residents. The expectations of the
defendant of Lynette Summers in her employment went way
beyond mere cleaning and minor peripheral assistance in the
giving of personal care. It should be noted that the defendant
caused Lynette Summers to attend a separate course or seminar
on each and all of Alzheimers and dementia, first aid and lifting
people. The naming of her position as general assistant rather

than cleaner or domestic reflected the fact that she did much
more than cleaning.

It is of crucial significance in this case that in respect of the
various duties previously mentioned other than cleaning some
were attended to on a regular basis and others may have
potentially arisen at any time and did arise from time to time.
Further, looking out for changes in the resident’s physical
presentation and mood was ongoing and was required at times
contemporaneous with cleaning.

In the context of assessing a comprehensive picture of the
whole of the employment it seems to me that Lynette Summers
was required to give priority to the care of a resident. For
example if she was attending to cleaning and an incident
occurred giving rise to the need to attend to the welfare of a
resident then she was required to give priority to the welfare
of the resident over and above the cleaning. This is important
having regard to Burt J’s test in Cary’s case.

In my opinion applying the appropriate test to the particular
facts of this case Lynette Summers was employed as an
“Assistant Supervisor”. The fact that the defendant chose to
describe her position as something else and the fact that Lynette
Summers did not assist the supervisor in many of the other
duties of the supervisor are of no consequence in this particular
case.

UNFAIR DISMISSAL/
CONTRACTUAL

ENTITLEMENTS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

James Matthew Aldridge

and

Killerby Vineyards Pty Ltd.

No. 1647 of 1996.

COMMISSIONER A.R. BEECH.

29 April 1997.

Further Reasons for Decision.
On the 5th February 1997 the Commission decided that Mr

Aldridge’s claim in relation to outstanding annual leave enti-
tlements be granted and adjourned the application to allow the
parties to reach an agreement on the quantum in relation to
this part of the claim.

On the 25th March 1997 the applicant advised the Commis-
sion that agreement had been reached between the parties that
Mr Aldridge’s annual leave entitlement was quantified as
$8,886.92. On the 26th March 1997 the Commission wrote to
the parties referring to this advice and requesting their consid-
eration of the form of Order to issue.

The respondent subsequently advised the Commission that
the Order is acceptable provided that it should reflect the re-
quirement for the respondent to deduct from that sum the
appropriate tax. Mr Aldridge in turn objects to this provision.
As I understand Mr Aldridge’s position he is unaware of what,
if any, tax is payable on the sum agreed between the parties.
He has advised that a previous payment made to him by the
respondent did not have tax deducted from it and he queries
why there is a change in relation to this payment. Due to the
uncertainty, he requests that the amount of money to be paid
to him be specified in the Order.

In my view the points raised by Mr Aldridge are valid rea-
sons why the Commission, in the absence of any agreement
between parties in relation to tax, should not prescribe whether
tax is or is not to be applied to amounts ordered by it. The
Commission is not a court assessing damages for future eco-
nomic loss where an allowance is made for the notional tax
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which would have been payable on the lost income at the time
it would have been paid. The matters which come before this
Commission will primarily involve either the assessment of
compensation for unfair dismissal or the awarding of a non-
award benefit under a contract of employment which has been
denied by the employer. In each case, in my view, the Com-
mission ought not take into account any notional taxation
liability in relation to the sums awarded. Whether there is a
taxation liability upon the sums of money awarded by the
Commission, and if so the level of taxation, is not for this
Commission to determine. That is a matter for the appropriate
taxation legislation and is beyond the scope of the Commis-
sion. In this case, where the Commission is awarding Mr
Aldridge a benefit denied him under his contract of employ-
ment, the Commission is awarding the benefit denied. That
has been agreed by the parties to equal the sum of money
mentioned above. I assume, but do not know, that the payment
of that sum of money to Mr Aldridge in accordance with the
Order will attract a taxation liability. I do not know what that
liability is. In my view, an Order of the Commission should be
certain, indeed as Mr Aldridge is saying. In my view, if an
Order issues as requested by the respondent then it is not clear
from the face of the Order what payment is to be made to Mr
Aldridge. That is unsatisfactory from the Commission’s point
of view, as well as from the point of view of the parties. This
position is consistent with the manner that the Commission
prescribes rates of wages or allowances in its awards. The
payment is specified. Any taxation liability is a matter for the
appropriate legislation.

Accordingly the Order to be made will be in the terms of the
draft Order forwarded to the parties.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

James Matthew Aldridge

and

Killerby Vineyards Pty Ltd.

No. 1647 of 1996.

29 April 1997.

Order.
WHEREAS on the 5th February 1997 the Commissioner de-
clared that Mr Aldridge’s claim in relation to outstanding annual
leave entitlements be granted and that the application be ad-
journed to allow the parties to reach an agreement on the
quantum in relation to this part of the claim;

AND WHEREAS the Commission has been advised that
the parties have agreed on the quantum of $8,886.92;

AND WHEREAS the Commission has been advised by the
applicant that he has since received the sum of $2,285.95 in
part payment of the agreed sum and now requests that the or-
der issue for the balance due;

NOW THEREFORE, I the undersigned Commissioner of
the Western Australian Industrial Relations Commission, pur-
suant to the powers conferred on me under the Industrial
Relations Act 1979 hereby order—

THAT Killerby Vineyards Pty Ltd forthwith pay
$6,600.97 to Mr J.M. Aldridge being outstanding annual
leave entitlements.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

William Francis Bland

and

Narruc Holdings Pty Ltd T/A Curran Agencies.

No. 1816 of 1996.

29 May 1997.

Reasons for Decision.
COMMISSIONER A.R. BEECH: Mr Bland commenced
employment with the respondent on the 4th November 1996.
He resigned on the 16th December 1996. He argues that his
resignation is really a constructive dismissal. He states that he
was hired by the respondent as a stores supervisor but that,
without his agreement, his duties were changed on the 29th
November 1996 to principally driving the truck. He regards
this as such a fundamental breach of his contract of employment
that he was left with little option other than to resign.

The respondent disagrees. The respondent is a small company
employing seven persons. Its Managing Director is Mr Curran.
He employed Mr Bland and is actively involved in the running
of the business. His evidence is that the position offered to,
and accepted by, Mr Bland was that of storeman/driver. Mr
Bland was made senior over two other stores employees, one
of whom also drove the truck. However, Mr Curran maintains
that Mr Bland was not made a supervisor as such. Mr Curran’s
evidence is that the business is too small to warrant a supervisor
and that such supervision as was necessary was conducted by
an existing employee, Karen King, who was the manager of
the store.

The Commission heard evidence from Mr Bland. For the
respondent evidence was called from Mr Curran and another
stores employee, Mr Furnell, who commenced to work for the
respondent on the 18th November 1997.

Both Mr Bland and Mr Curran were quite firm in their
respective, and differing, evidence. If there was no other
evidence before the Commission I would find it very difficult
to prefer the evidence of the one over the other. In this regard,
the onus is upon Mr Bland to prove his claim. If he is unable
to show why his evidence should be preferred over that of Mr
Curran then he has not discharged that onus and his case fails:
Miller v Minister of Pensions [1947] 2 All ER 372 at 373-4. I
am sure Mr Bland holds his views sincerely but I can only
decide his claim on the evidence before me. If his evidence is
denied by Mr Curran and there is no reason to prefer his
evidence over Mr Curran’s evidence his claim is not proven
according to equity, good conscience and the substantial merits
of the case.

The negotiations between them which led to Mr Bland’s
employment were not witnessed by a third party. Neither were
his conditions of employment nor duties confirmed in writing.
I am assisted by evidence about the duties that were performed
by Mr Bland over the course of his employment and also by
the evidence of Mr Furnell. As to Mr Bland’s duties, Mr Bland
drove the truck one day per week from the commencement of
his employment. Driving the truck was therefore a part of his
duties. On his own admission, he was also putting stock on
shelves, taking it off the shelves, reorganising the store,
assembling furniture and unloading containers (transcript p.41).
Although Mr Bland states that he “supervised the guys in the
warehouse” for possibly four weeks that is not supported by
the evidence of one of the employees who was there from the
18th November 1996.  I refer to the evidence of Mr Furnell
here. Mr Furnell is a storeman/driver. During Mr Bland’s
employment Mr Furnell drove a van. After Mr Bland left, he
drove the truck. He described his duties as “driving a truck,
putting furniture together, just general other bits and pieces
that need to be done” (transcript p.88a). He said that when Mr
Bland was there, Mr Bland did that sort of work. He said that
Mr Bland was never introduced to him by management as a
supervisor. Rather, his supervisor was, and remained, Karen
King. Mr Bland was not supervising as such from the start of
Mr Furnell’s employment. He did not supervise Mr Furnell.
On the evidence therefore I am unable to conclude that Mr
Bland was employed as a stores supervisor as he has claimed.
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I accept Mr Bland’s evidence that he used his initiative in
his work and put suggestions to Mr Curran about possible
improvements to the store. Mr Bland’s suggestion about having
one door for goods in and one door for goods out is an example
of this. He made this suggestion in the first three or four days
of his employment. But Mr Bland also acknowledges that any
reorganisation would be a gradual thing due to the workload
of the store. I conclude from this evidence that his primary
duties were the hands-on work involved in the running of the
store, including driving the truck.

Certainly there was a change in the frequency of driving the
truck. Both Mr Curran and Mr Bland agree that, on the 29th
November 1996, Mr Curran told Mr Bland that he would be
driving the truck more regularly. Although there is some
difference between Mr Bland and Mr Curran about the precise
words used the evidence is that, from that day forward, Mr
Bland drove the truck more days of the week. He had been
driving one day per week regularly. He now drove at least
three days per week. Mr Bland says that he drove the truck
nine days out of ten. However Mr Curran is firm in his evidence
that the increase would have been for three days of the week
regularly. If Mr Bland drove the truck on any other day it would
be for an unusual job and not for the whole of the day. This is
in contrast to Mr Bland’s evidence. Mr Furnell was not asked
about the change in sufficient detail for me to draw any
conclusion either way. I am simply unable to conclude on the
evidence that Mr Bland’s evidence is to be preferred over that
of Mr Curran.

Given the finding that Mr Bland was not a supervisor it is
difficult to see the increased emphasis on truck driving duties
after the 29th November 1996 as being a significant change.
Driving the truck was part of Mr Bland’s duties in any event.
The frequency of driving increased but not to the extent that it
was full-time truck driving. Mr Bland does not suggest that it
was an express term of his job that he would not be asked to
drive the truck more than one day a week. Mr Bland’s wages
did not reduce as a result of the change. In fact, he did not
suffer any reduction in his employment conditions as a result
of the change. There is evidence that Mr Curran had a valid
reason for increasing the frequency of Mr Bland’s driving. He
did so to ease a poor relationship developing between Mr Bland
and Ms King. There seems to have been a poor working
relationship between the two. Mr Bland had said something to
Mr Curran about not getting along with Ms King. Mr Furnell
has given evidence of that poor relationship and himself
witnessed a couple of arguments between them. Mr Curran
did not change the frequency of Mr Bland’s driving to put
pressure on Mr Bland. Mr Curran has given evidence that it
was certainly not his intention to dismiss Mr Bland or that Mr
Bland should leave. Indeed, Mr Curran stated on more than
one occasion that it was his intention not to make a decision
regarding Mr Bland until he had been there for approximately
three months.

The concept of a constructive dismissal is one that is quite
well known. It will certainly include cases where the employer
gives an employee an option of resigning or being dismissed
or where the employer has followed a course of conduct with
a deliberate and dominant purpose of coercing an employee to
resign: Attorney General of WA v WA Prison Officers’ Union
(1995) 75 WAIG 3166. Neither of those examples fit the facts
here. Neither does the evidence brought by Mr Bland show
conduct on the part of Mr Curran which is plainly inimical to
a continuance of the contract of employment: Blaikie v SA
Superannuation Board (1995) 64 IR 145 at 165/166. It did not
put Mr Bland into an impossible situation. He was able to
perform the work required.

Further, there is evidence from Mr Furnell that, in
conversations he had had with Mr Bland, Mr Bland was going
to resign as much because of the poor working relationship
between Mr Bland and Ms King as because of the increase in
truck driving duties. That poor working relationship is not
conduct on the part of the employer as such. The fact that Mr
Bland told Mr Furnell that he wanted to resign because of it
makes it harder to conclude that Mr Bland resigned because
of the increase in truck driving duties. I do not speculate on
the reasons why Mr Bland may have chosen to resign but, in
the circumstances as brought out in the evidence in these
proceedings, he cannot claim successfully to have been
constructively dismissed.

The application will be dismissed.
Appearances:  Mr T.C. Crossley on behalf of the applicant.
Ms M. Saraceni (of counsel) on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

William Francis Bland

and

Narruc Holdings Pty Ltd T/A Curran Agencies.

No. 1816 of 1996.

29 May 1997.

Order.
HAVING heard Mr T.C. Crossley on behalf of the applicant
and Ms M. Saraceni (of counsel) on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 hereby orders—

THAT the application be dismissed.
(Sgd.) A.R. BEECH,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Robyn E. Bollard

and

Cambridge International College Pty Ltd.

No. 183 of 1997.

5 June 1997.

Reasons for Decision.
COMMISSIONER A.R. BEECH: Ms Bollard claims that she
was unfairly dismissed by the respondent on the 20th January
1997. She had commenced working there on the 3rd January
1997 as an office worker and receptionist. The circumstances
which led to the termination of her contract of employment
are controversial. It is a fact that, on the afternoon of the last
day of her employment, Ms Bollard left work distressed at
approximately 2.45 o’clock in the afternoon. It is also a fact
that, at approximately 8.30 that evening, the Director of the
respondent, Mr Roger Ferrett, rang Ms Bollard at home and a
conversation took place between them. Although each recol-
lects some parts of the conversation differently, it is common
ground that Ms Bollard did not say that she resigned. It is also
common ground that Mr Ferrett did not say that he was dis-
missing Ms Bollard. Nevertheless, Ms Bollard claims that, as
a result of that conversation, she understood that she had been
dismissed and she therefore brings this claim based upon that
event. The respondent, however, argues that Ms Bollard re-
signed. In the alternative the respondent argues that there was
a mutual understanding reached between Ms Bollard and Mr
Ferrett in that telephone conversation that the contract of em-
ployment come to an end.

Ms Bollard’s right to bring her claim to the Commission
only exists if she was dismissed. It is therefore necessary to
determine whether there was a dismissal. There will have been
a dismissal if Ms Bollard’s contract of employment was brought
to an end as a result of the actions of her employer. That may
occur by the employer directly dismissing the employee. Al-
ternatively an employee who resigns may nevertheless be
understood to have been dismissed if the employee did not
resign willingly and, in effect, was forced to do so by the con-
duct of the employer (Mohazab v Dick Smith Electronics
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(Number 2) (1995) 62 IR 200 at 207; Attorney General of WA
v WA Prison Officers’ Union (1995) 75 WAIG 3166). In order
to determine whether there has been a dismissal it will be nec-
essary to examine so much of the history of this matter as will
enable the question to be answered. In this case, the simple
facts as I have outlined them at the beginning of these Rea-
sons must be seen in the context in which they occurred.
Was There a Dismissal?

When Ms Bollard commenced employment on the 3rd Janu-
ary 1997 she commenced with another employee whose name
is Aleya. The Directors of the respondent, Mr and Mrs Ferrett,
were away and Mr Lord, the Director of the Perth branch of
the Cambridge International College was in charge. As Ms
Bollard has said, and Mr Lord has confirmed, he agreed that,
for the first week, Ms Bollard would learn reception duties
whilst Aleya learnt computer duties from a long serving em-
ployee, Ms Johnston. In the second week of her employment,
Ms Bollard and Aleya would carry on their duties in the ab-
sence of Ms Johnston. It was intended that, during the third
week of Ms Bollard’s employment, she would then learn com-
puter duties, Ms Johnston having returned to work. This was
seen by Mr Lord as being at least an interim arrangement until
it became clear after the return of the Directors to Perth how
their duties were to be shared. Ms Bollard worked this ar-
rangement for the first two weeks. There is no evidence to
suggest that Ms Bollard was unhappy with her work during
that period of time. Similarly, there is no evidence that the
employer, which during this two week period was represented
by Mr Lord, was unhappy with Ms Bollard’s employment. In
cross-examination Mr Lord stated that “it was not that I was
not pleased with her performance” (transcript p.147) which I
have taken to mean the same thing for my purposes. Whilst
Ms Johnston has given evidence that she believed that Ms
Bollard was not suitable it is the case that Ms Johnston did not
tell Mr Lord of her view and Mr Lord was not aware of it
(ibid.). Neither was Ms Bollard. Indeed, there is some evi-
dence that the Director of Studies was happy with Ms Bollard’s
orientation of the students, saying she had been doing “a cham-
pion job of it”.

It is at the commencement of the third week that incidents
arose which have achieved significance in this issue. Ms Bol-
lard worked the first day of the third week and her employment
ended that day. On that day, Mr and Mrs Ferrett were on the
premises. There is evidence that, at the beginning of the day,
Mr Ferrett spoke to both Ms Bollard and Aleya regarding the
importance of ensuring that letters to the College were not
confused with letters to the students of the College such that
the employer’s letters may be overlooked. This had apparently
occurred to three of the employer’s letters found by Mr Ferrett.
Whilst I am satisfied that the conversation occurred, I am also
satisfied that, of itself, this incident did not play a significant
part in the events that were to follow.

The further evidence is that of conversations between Mrs
Ferrett and Ms Bollard which occurred on two, or perhaps
three, occasions during the course of the day. These conversa-
tions concerned Mrs Ferrett’s perception that Ms Bollard could
not type a letter with sufficient competence. She also raised
with Ms Bollard that the employer’s name and return address
had been stamped on some envelopes in an incorrect position
and she also raised with Ms Bollard the seriousness of mis-
placing the letters to the College so that they might be confused
with student mail and overlooked. Ms Bollard claims that, in
her manner and attitude towards her, Mrs Ferrett harassed her.
Mrs Ferrett denies this. It is, however, clear to me from the
evidence that, at the time Ms Bollard left work in the middle
of the afternoon, she was distressed. The fact that she was
distressed is corroborated by the evidence of Ms Johnston. I
am only able to conclude that Ms Bollard became upset as a
result of the conversations with Mrs Ferrett and that the con-
versations occurred much as Ms Bollard has described them. I
reach this conclusion because of the evidence of Ms Reti, a
contract bookkeeper, who had been employed with the Col-
lege since the 6th January 1997. Ms Reti overheard some of
the conversations between Mrs Ferrett and Ms Bollard. What
she overheard was sufficient for her to say to Ms Bollard at
the time “she’s giving you a hard time over a little matter”
(transcript p.93) and later on “just don’t let it get to you”. Ms
Reti maintained this evidence under cross-examination and I
accept it. In my view, there would be no reason for Ms Reti to

say those words if she did not feel that the discussions be-
tween Mrs Ferrett and Ms Bollard were such that it was
warranted. Ms Reti has said that, when she found later in the
day that Ms Bollard had left early, Ms Reti had not been sur-
prised (transcript p.96). As she said “... I honestly felt on the
Monday morning that [Mrs Ferrett] was giving her a hard time
in relation to her work which I didn’t think was right” (tran-
script p.97). Ms Reti’s evidence that she was not surprised
establishes a link between the conversations that she overheard
and Ms Bollard’s distress which answers the respondent’s ar-
gument that Ms Bollard did not leave immediately after the
conversations. It is not fatal to Ms Bollard’s position that she
did not do so. Given that Ms Bollard had shown no distress
with her work in the previous two weeks, nor after being spo-
ken to by Mr Ferrett at the commencement of the day, I am
driven to the conclusion that Mrs Ferrett’s manner towards
Ms Bollard was so poor that it led to the distress. In that cir-
cumstance I am not inclined to find that Ms Bollard’s leaving
the job early in a distressed state is to be seen as her resigning.
Indeed, it is important to note that Ms Bollard, in her own
evidence, is clear that it was her intention to return to work the
next day (transcript p.60).

I now turn to the conversation which occurred when Mr
Ferrett spoke to Ms Bollard on the telephone later that night. I
have already stated that, during that conversation, not only did
Ms Bollard not say that she was resigning but Mr Ferrett did
not say that he was dismissing her. As Mr Ferrett has stated, it
was not a clear cut conversation. Although there is some com-
mon ground between the evidence of Ms Bollard and of Mr
Ferrett as to the content of this conversation there is one dif-
ference of significance. The common ground is that Mr Ferrett
indicated to her, amongst other things, that “it wasn’t working
out”. There was a discussion involving Ms Bollard stating that
she was owed wages and Mr Ferrett agreeing to pay them.
The difference of significance is that Ms Bollard states that
Mr Ferrett said that there had been “a misunderstanding”. Mr
Ferrett does not recall using those words. I am inclined to ac-
cept Ms Bollard’s evidence on the point. On the background
thus far, Ms Bollard would have little reason to think in her
own mind that her job was not working out. However Mr Ferrett
was of the opinion, in his own evidence (transcript p.109),
that Ms Bollard’s employment was not working out. I find
this surprising given that Mr Ferrett had only the one day to
observe Ms Bollard. Even if Mr Ferrett had had more than one
day, that is, if the evidence of Mrs Ferrett as to the date they
both returned is to be preferred, Mr Ferrett had little direct
knowledge of Ms Bollard’s performance. He was unaware of
the incidents involving Ms Bollard and Mrs Ferrett. He was
aware of the favourable comments made about her by the Di-
rector of Studies (transcript p.113). But Mr Ferrett had, by the
evening, spoken to his wife who had told Mr Ferrett that, in
her, Mrs Ferrett’s opinion, Ms Bollard was only “a two finger
typiste”. This appears to be a standard less than expected by
Mrs Ferrett and, in my view, provides a basis for Mr Ferrett to
believe that there had been “a misunderstanding”. Even if I
am wrong in that conclusion, there is no doubt in my mind
that, by the end of the conversation, Mr Ferrett believed that
Ms Bollard would not be returning to work. At the end of the
conversation he stated that he would “see her at the next office
party” which implies that he would not be seeing her in the
ordinary course of work. Mr Ferrett also admits that Ms Bol-
lard might have turned up to work the next morning if he had
not made the telephone call (transcript p.118). For those rea-
sons I am led, on balance, to the conclusion that it is more
likely that Ms Bollard’s contract of employment came to an
end following the telephone call of Mr Ferrett and that, in the
absence of that call, she would have returned to work the fol-
lowing day. I do not think that it was a mutual understanding
that the contract of employment would come to an end. Ms
Bollard was not, as I find, of the opinion that “it wasn’t work-
ing out”; Mr Ferrett was of that opinion. It follows that I am of
the opinion that Ms Bollard’s termination of employment came
about as a result of the action of Mr Ferrett which either termi-
nated her employment, or caused Ms Bollard not to return the
next day. In either case, I am satisfied that a dismissal oc-
curred.

Was There a Valid Reason for the Dismissal?
Section 23AA of the Act places an onus on the employer to

show that there is a ground, or are grounds, on which the
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Commission could find that the dismissal was justified. That
will be done if there was a valid reason, or were valid reasons,
connected with the employee’s capacity or conduct, or based
on the operational requirements of the undertaking, establish-
ment or service for the dismissal. Even if that is established by
the employer, it is still open to the employee to establish that,
whether or not the dismissal was justified, the dismissal was
harsh, oppressive or unfair. In this case the respondent argues
that there was a valid reason for the dismissal because Ms
Bollard was not able to type with sufficient proficiency. From
the evidence brought by the respondent it is open for the Com-
mission to conclude that the respondent felt that Ms Bollard
had misled them in relation to her typing skills. In order to
approach this issue it is necessary to detail some of the back-
ground.

Ms Bollard had originally been interviewed for the job in
early December 1996 but was, on that occasion, unsuccessful.
She was subsequently contacted by Mr Lord towards the end
of December. He interviewed her again in the absence of Mr
and Mrs Ferrett. He made the decision to employ her and did
so. Both Mr Lord and Ms Bollard have given evidence of what
transpired during that interview. Mr Lord has stated that he
wished to find a person capable of operating the reception and
the general office, performing enrolments of students, data
entry on to the computer system and such sorts of general cleri-
cal and office duties (transcript p.126). He wanted a mature-age
person. Mr Lord stated that being a fast typiste was not impor-
tant, because he did his own typing and so did the executive
staff at Cambridge College (transcript p.141). He accepts that
she was not aware of the software then in use by the College
(transcript p.143). In his view, the College needed an accurate
typiste “speed perhaps not being our most important criterion”
(transcript p.126).

I have been unable to find in the evidence anything which
would allow me to conclude that Ms Bollard misrepresented
her typing skills. In my view she did not do so. Mr Lord re-
ferred to the CV which she gave him at the interview (exhibit
A; transcript p.125/126). He stated that the CV indicated that
Ms Bollard had worked at two or three establishments enter-
ing information on to computers and working as a receptionist.
Exhibit A relevantly refers to “general office duties ... proc-
essed invoices and computer input ... data input, invoicing and
receptionist duties”. There is nothing in exhibit A regarding
Ms Bollard typing. In this context I draw a distinction be-
tween “data input” and “typing” in this way. As the evidence
reveals, data input is the entering into the employer’s data base
the enrolment and academic information of the students. By
typing, the respondent refers to the typing of letters or corre-
spondence on the computer. It is in this regard that I have
drawn the distinction between the need for accuracy rather
than speed. It is clear that she does not have great speed in her
typing. Ms Bollard denies having to look at the keyboard be-
fore pressing keys and there is evidence that she had typed a
letter for Mr Ferrett and that he was happy with it (transcript
p.113). During the course of the two weeks of her employ-
ment she had not been required to do typing work as such but
had done some data entry work. She may have been slow, on
the evidence of Ms Johnston. There is no suggestion that she
was inaccurate in this work. On the evidence Ms Bollard was
accurate and not fast. She has not, so far as I am able to see,
professed to Mr Lord that she would be more than familiar
with computer use for data entry, be unfamiliar with the soft-
ware package used at the College and not be a fast typiste. So
far as I am able to ascertain that is the knowledge upon which
the College, through Mr Lord, decided to employ her. In my
view it got what it employed, no more, no less.

The evidence also reveals that at least Mrs Ferrett, if not Mr
Ferrett, had a higher requirement for typing skills than that
understood to be the requirement by Mr Lord. It is that which
caused Mrs Ferrett to remonstrate with Ms Bollard about her
lack of typing skills when she asked Ms Bollard to type a let-
ter. It obviously led to Mrs Ferrett’s description of Ms Bollard
to her husband as a two finger typiste. That is, a typiste who
was inadequate. Mrs Ferrett had been present at Ms Bollard’s
interview on the first occasion early in December. Mrs Ferrett
believes that Ms Bollard indicated that she could type. Ms
Bollard said that she could, but not fast (transcript p.15 and cf.
p.24). In my view, Ms Bollard was correct. This is because
there is evidence before me that she produced at least one

letter for Mr Ferrett. I have no more detail before me regard-
ing that letter other than the fact of its production. But, in my
view, it does determine that Ms Bollard was capable of typing
a letter.

But I strongly suspect that Mr and Mrs Ferrett were not aware
of the slightly different requirements that Mr Lord had stated
at the second interview. When Ms Bollard had stated to Mrs
Ferrett that Mr Lord had said that typing speed was not impor-
tant, Mrs Ferrett said that Mr Lord would not know. It is also
clear that Mr Lord was not aware of any different requirement
from Mr and Mrs Ferrett regarding the standard of typing and
its speed than he himself imposed. Mr Lord admits the possi-
bility that he had a different idea in general from Mr and Mrs
Ferrett of the skills required (transcript p.147). In his defence
I acknowledge that he believed that he was following their
instructions but they were overseas at that time and it may
have been possible that he failed to appreciate correctly their
instructions. However, on the facts I am led to the conclusion
that Ms Bollard was employed by Mr Lord on the basis of the
discussion at the second interview. She has met the criteria
she stated at that interview. Mrs Ferrett, in particular, had dif-
ferent requirements, and when she observed something less
than the standard that she required, she made it known both to
Ms Bollard and, subsequently, to Mr Ferrett.

It is quite appropriate for Mr and Mrs Ferrett to determine
the standard of typing which they require in their employees.
However, unbeknownst to them, that standard was not used in
the selection of Ms Bollard. Therefore Ms Bollard, through
no fault of her own, was placed in a situation where she was
employed on a given understanding unaware that her operat-
ing to that understanding would cause concern. Mr and Mrs
Ferrett may have acted in good faith, but they were unaware
of this fact.

If the requirements of the College were for a greater degree
of proficiency in typing than Ms Bollard possessed then it
would have a valid reason to bring the contract of employ-
ment to an end. To hold otherwise would be to accept that an
employer is not able to terminate the employment of an em-
ployee who does not meet the reasonable standards of the job.
I would not be prepared to support such a proposition. I there-
fore find that there was a valid reason for Ms Bollard’s
termination. That valid reason was that Ms Bollard’s typing
speed was not at the required level. In stating this, I am ac-
cepting that Mr Lord is not the embodiment of the employer.
He holds no executive position in the respondent. Those posi-
tions are held by Mr and Mrs Ferrett and they have the final
say.

Was the Dismissal Harsh, Oppressive or Unfair?
The test is whether the respondent’s legal right to dismiss

Ms Bollard was exercised so harshly or oppressively towards
her as to amount to an abuse of that right. On the evidence
before the Commission the reason why Mr Ferrett thought
that “it wasn’t working out” was her alleged “two finger typ-
ing”. If Ms Bollard had told Mr Lord that she was a fast typiste
and had been employed on that understanding then her dis-
missal for not being a fast typiste would not be unfair. However,
Ms Bollard did not falsely represent her typing capabilities or
speed. If it is the case that Ms Bollard was unable to type fast
enough, that was through no fault of her own. Her dismissal
for that reason was unfair.

Although there were suggestions in the evidence that Ms
Bollard was otherwise “not in tune” or “not competent” (for
example in the evidence of Mr Ferrett at transcript p.120) I do
not accept them. I have already commented that Mr Ferrett
was not directly aware at the time of the telephone conversa-
tion of any difficulty with Ms Bollard (see transcript p.116).
There is little in the evidence to support his suggestions. I am
aware that Ms Johnston’s evidence is that Ms Bollard was
unable to use a mouse. Ms Bollard denies this in general al-
though she admits that this was so only in relation to the use of
certain software. However, Ms Johnston also stated to Ms
Bollard that it would be something at which she would be-
come more proficient with practice and, in my respectful
opinion, she was correct in stating so. I view similarly the
evidence of Ms Bollard not ringing the bell on time. People
make mistakes because they are new and are learning things
(transcript p.74,76). The evidence is that, at this particular time,
the College was extremely busy and even chaotic at times (see
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the evidence of Ms Bollard at transcript p.20; Ms Johnston at
p. 73; Mr Ferrett at p.104). Ms Bollard was in the first two
weeks of her employment. During the second week her super-
visor Ms Johnston had been away. Mr Lord himself had been
away on holidays between the 15th and the 27th January. It is
not clear to me whether Ms Bollard had received any, or any
adequate, training in the work that she was to perform. I am
not prepared to place much weight on complaints than an em-
ployee is not “working out” when that employee is in the first
two weeks of his or her employment, in a possibly chaotic
environment, with her supervisor or manager away at differ-
ent times and whilst whatever she was doing was seen as an
interim measure until the owners returned in the third week.
Given the lack of evidence of any other upset or dissatisfac-
tion on the part of the employer with Ms Bollard or vice versa,
I find it difficult to accept the suggestion that she was not
working out.

For those reasons I find that her dismissal was unfair.

Compensation or Reinstatement
Ms Bollard does not claim reinstatement. Given the evidence

before me that Mr and Mrs Ferrett do not believe that Ms
Bollard’s typing skills are of the standard required by the re-
spondent then I conclude that reinstatement is not practicable
in this case. Indeed, the respondent does not argue that rein-
statement is practicable. The Commission will therefore award
compensation.

The assessment of the amount of compensation appropriate
in any given case is a matter for the exercise of the Commis-
sion’s discretion. The Industrial Relations Act does not provide
any particular guidance in this matter and it has been often
stated that the awarding of compensation is not an exact sci-
ence. Ms Bollard claims six months’ wages as compensation
but the appropriate compensation decided by the Commission
must depend upon the circumstances overall. In assessing the
amount of compensation to be paid I take the following mat-
ters into account.

Ms Bollard has given evidence that she had intended to stay
for six months. However there is no guarantee that this would
necessarily be the case. She had worked for only two weeks
and it is likely that she would be assessing her own suitability
for the position as time went on. There was no probationary
period of employment as such although it is not unrealistic to
assume that, at the commencement of a person’s employment,
there is a period of assessment by both parties of how the job
or the employee is working out. An employee’s length of serv-
ice is a relevant factor in determining the amount of
compensation to be awarded. Two weeks’ employment is a
short period of time and is an indication that compensation
will not be significant.

Ms Bollard’s employment was not for a fixed term. Whilst
there is evidence that Mr Lord indicated that her salary would
be reviewed after three months I do not read the evidence on
this issue as indicating that Ms Bollard’s employment was to
be reviewed after three months. Rather, it appears from the
evidence that Ms Bollard’s salary was to be reviewed to see
whether the performance of her work warranted a higher sal-
ary. The review was not seen by either party as an indication
that Ms Bollard’s employment would last at least three months.
There is evidence that Ms Bollard’s employment may not have
been of long duration from the point of view of Mr Lord.  Mr
Lord has stated that, once he had become aware that Ms Bol-
lard could not type, he did not think she would have continued
for very long (transcript p.134). There is also the evidence of
Ms Johnston to the effect that Ms Bollard was not the appro-
priate person for the job. I do not place great weight on Ms
Johnston’s evidence in this regard, with respect to her, be-
cause of the conclusion I reached above about the unusually
busy nature of the office and the absences of Ms Johnston and
Mr Lord at critical times and the fact that persons who are
new make mistakes and do not have the confidence of long
term employees. In my view Mr Lord’s evidence is quite im-
portant, although it carries with it, in my view, the implication
that he should have realised that the standard of typing profi-
ciency required by the Directors was higher than he had
indicated to Ms Bollard and that it was not, for that reason, her
fault. If she would not have “continued for very long” that
realisation would have led to the contract of employment be-
ing ended with every consideration for her position.

There is no evidence that Ms Bollard gave up employment in
order to work at the respondent’s College. She has given evi-
dence of efforts she has made to find alternative employment,
without success (exhibit 4). However the exhibit shows that Ms
Bollard sought alternative employment promptly following the
20th January. It shows that she first sought employment on the
24th January and on a consistent basis until the 2nd May. I real-
ise that Ms Bollard will have been receiving social security
benefits and any compensation awarded by the Commission will
affect the payment of those benefits.

Although there was a lack of co-ordination between Mr Lord
and Mr and Mrs Ferrett in relation to the standard of typing
proficiency required I accept that Mr Lord and Mr Ferrett acted
with the best of intentions. There is evidence that Mr and Mrs
Ferrett are seen as being very fair employers, even great em-
ployers. This was Ms Reti’s evidence (transcript p.97). I accept
this evidence, as indeed must Ms Bollard, Ms Reti having been
called by Ms Bollard. Indeed, Ms Reti’s evidence about Mr
and Mrs Ferrett was contained in her evidence in chief. Mr
Lord acted towards Ms Bollard after the dismissal with feel-
ing and concern. I accept that he wished to resolve the issue
after the event and see his actions in that light. I also take into
account that Ms Bollard was eventually paid two weeks’ wages.

In my view the fair remedy is to require the respondent to
pay Ms Bollard an amount of one month’s wages as compen-
sation for the loss or injury resulting from her dismissal and
the Minute of a Proposed Order now issues to that effect.

Appearances:  Ms J. Brown on behalf of the applicant.
Mr I. Mossenson (of counsel) on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Robyn E. Bollard

and

Cambridge International College Pty Ltd.

No. 183 of 1997.

9 June 1997.

Order.
HAVING heard Ms J. Brown and later Ms R. Bollard on be-
half of the applicant and Mr I. Mossenson (of counsel) and
later Mr A.J. Prentice (of counsel) on behalf of the respond-
ent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979 hereby—

A. DECLARES that Ms R.E. Bollard was unfairly dismissed.
B. ORDERS that Cambridge International College Pty

Ltd forthwith pay to Ms R.E. Bollard an amount of
one month’s wages being $1,958.66 gross.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Richard Briant

and

PT Computer Professionals.

No. 1461 of 1996.

COMMISSIONER S.A. CAWLEY.

6 March 1997.

Reasons for Decision.
THE COMMISSIONER: Richard Briant (the applicant) claims
he was unfairly dismissed by PT Computer Professionals (the
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respondent). He seeks a sum equivalent to 15 weeks’ salary in
compensation. The respondent denies the claim of unfairness.

Some relevant facts are not contentious. These can be
summarised as follows. The applicant was employed by the
respondent in the position of sales representative after
responding to an advertisement (Exhibit 1) and being
interviewed by the principal of the respondent business, Mr M
Maxwell. The offer of employment and acceptance were
confirmed by way of a letter dated 3 September 1996 (Exhibit
2) and a memorandum of the same date relating to the provision
of a car with the employment (Exhibit 3). The employment
commenced on 9 September 1996 with a salary rate of
$30,000.00 gross per annum. The employment was terminated
by the respondent less than two weeks later on 20 September
1996. Mr Maxwell carried out the termination.

Mr Maxwell’s son, an employee of the respondent business
also gave evidence on behalf of the respondent. The applicant
gave evidence on his own behalf. No other witnesses were called.

The applicant claims he was summarily dismissed without
notice and without payment in lieu of notice but with payment
of a week’s wages for holiday pay. The respondent denies this
and says that on termination the applicant was paid a sum
equivalent to one day’s pay in lieu of the required notice of
one day and an ex gratia sum equivalent to 40 hours’ pay.

It was an express condition of the letter of 3 September 1996
that one day’s notice of termination of the employment was
required (Exhibit 2). There was no express provision for
payment in lieu of notice of termination within the terms of
the written contract and the entitlement to holiday pay was
subject to a qualifying period of 12 months’ service. Given the
nature of the contract it is open to imply a right to payment in
lieu of a notice period of termination. Having regard for all
this the respondent’s version of the amount of payment on
termination is more probable.

The applicant says he was dismissed without any prior
warnings and despite his good performance; and claims that
the real reason for dismissing him was that he was a cigarette
smoker.

The applicant and Mr Maxwell agree that the fact of the
applicant being a smoker was raised at the interview of the
applicant before the employment contract was entered into.
The applicant says that he was told that it was the respondent’s
policy not to allow smoking within its premises or company
vehicles. The applicant says that he did not think the prohibition
on smoking in the company vehicle was meant seriously and
he acknowledges he smoked while using a company car for a
short while after the employment commenced until Mr
Maxwell reiterated the prohibition. He says he did not smoke
in the vehicle after that time. The applicant says he usually
smoked four or five cigarettes during the day at work but only
outside the premises and without any diminution in his work
performance.

According to the applicant the only problem raised with him
during his employment was that of smoking in the company
vehicle. He says he amended his behaviour immediately and
had he been aware of any other problems and/or misgivings
about his performance he would have remedied these too as
far as possible because the job was very important to him.

He says further that at the termination interview the only
criticisms put to him by Mr Maxwell were that his use of words
such as “mate” and “bucks” to prospective customers and his
consumption of meat pies and soft drinks as well as smoking
made him a candidate for a heart attack.

As to performance the applicant gave evidence that he was
an experienced salesman whose performance in the position
had not been faulted by the respondent prior to termination
and, even in the case of the belated complaint about his use of
“mate” and “bucks” in the course of a sale, he in fact had
achieved the sale for the respondent on that occasion. Further
he said an adaptation of language to suit a particular potential
customer was a reasonable sales technique to employ and one
which had not been identified by the respondent beforehand
as not appropriate for its business.

The applicant acknowledges the probationary nature of the
employment but claims that in the absence of any warnings in
particular the decision to dismiss him was unfair. He seeks
payment for the balance of the probationary period of three
months in compensation.

Mr Maxwell gave evidence that after nearly two weeks he
concluded that the applicant, while being a competent
salesperson, was not suitable for the respondent’s business.
Mr Maxwell denied the applicant’s smoking was an issue and
said that his advice at the termination interview that the
applicant should change his eating habits was nothing more
than a concern for the health of the applicant’s heart. The
respondent says that as the contract was of a probationary
nature, it was necessary for there to be “good chemistry”
between the applicant and the respondent’s principal, Mr
Maxwell and that being absent, the respondent was entitled to
terminate the contract.

Before dealing with the claim of unfairness I note the
respondent’s particular reliance on the probationary term in
the contract and note the following. The terms of a contract of
employment are matters for the parties entering into it at that
time, or by agreement subsequently if variations are to apply.
The inclusion of a probationary term within a contract is not
unusual. But there is no universal meaning or effect. What a
probationary term means in effect is whatever the parties agreed
to or intended at the time of offer of a contract of employment
and its acceptance. Thus to establish what a probationary
provision means in a particular contract it is necessary to
establish what it is that the parties agreed to or intended.

In this case that largely goes to the evidence of the applicant
and Mr Maxwell.

Before the applicant and the respondent entered into the
contract of employment here there was a lengthy interview. It
is clear from the evidence of the applicant and Mr Maxwell
that the offer and acceptance for the contract of employment
arose out of it. Clearly also the basis of the probationary term
went at least to ability and performance in sales representatives
on behalf of the respondent’s merchandise.

The smoking of cigarettes was discussed. Mr Maxwell
expressly established a standard prohibition on this in relation
to the company car and within the premises and it is likely, at
least implicitly, a requirement that any other smoking must
not interfere with performance. The applicant acknowledges
all this and the probationary term would have included this as
part of performance.

I have noted Mr Maxwell’s evidence as to standards of
performance in relation to sales so far as language is concerned.
It seems to me the use of derogatory or demeaning or foul
language to a prospective customer would not need to be
identified at the outset of a probationary term as amounting to
unsatisfactory performance. It could reasonably be implied.
But the language the respondent complained of on termination
of the contract was a matter of style. It seems generally
reasonable that a sales representative could adopt different
styles of language tailored to a prospective customer as a modus
operandi going to performance. That does not mean the
respondent had to accept the style being used within its
business. The respondent says he did not want the style at all
and was not concerned whether a sale was achieved in such
cases. But it seems to me that for style of language to be a
criterion of performance in the probationary period, the
respondent needed to sufficiently identify it at the offer and
acceptance stage or indeed subsequently before judging
performance in relation to it.

On the evidence it appears it did not.
The other comments identified by the applicant as being

raised at the time of dismissal, his consumption of certain food
and drink, do not really take the matter any further and should
be of no account here.

The respondent’s reliance on the probationary nature of
the contract and the evidence of Mr Maxwell as to his rights
in the absence of what he saw as the right “chemical” mix
has been considered carefully in the context of the evidence
of the offer and acceptance of the probationary term. There
is insufficient before me to establish that such a condition
was reasonably identified by the respondent by the time
of offer of employment as a condition of the probationary
period. That is not to say that such a condition or something
akin to it, distinct from performance, could not be a
measure to be applied during a probationary period, but it
seems to me that it would need to be reasonably common
to the parties’ understanding in the formation of the contract
and it was not here.
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Thus the applicant proceeded into the contract on the
reasonable presumption that the measure to be applied was
sales performance in the context of reasonable standards of
conduct and some specific standards (e.g. no smoking on the
premises or in the car). As noted the applicant breached the
standards in one respect while on probation but the employer
effectively warned him and continued the employment. No
further breach apparently occurred and the issue was not taken
up again. It is also noted that the applicant volunteered that he
smoked 4-5 cigarettes a day outside the premises but while
the respondent then submitted this demonstrated an
unacceptable level of absence this issue was not one raised
during the employment relationship or at termination and likely
only emerged as a consequence of the evidence on the day of
hearing. As such it can not be entertained here as going to
performance for the purposes of the decision to dismiss.

Having regard for the evidence before me I am satisfied there
was no valid reason related to the contract so far as performance
is concerned or to operational requirements for the decision to
dismiss.

An employee on probation is still entitled to a fair go. In this
instance the right to dismiss was exercised summarily and
without any warnings and in the absence of a failure to perform.

I have concluded the dismissal was unfair.
Reinstatement is not sought as a remedy. But in any event I

think it an impractical course of action given the relatively
small size of the business in terms of numbers of employees.

The applicant’s submission that he should be awarded the
sum equivalent to the salary he would have been paid for the
balance of the three months’ probationary period as
compensation is not accepted. It was not a fixed term of three
months. Further the provision for one day’s notice only is not
insignificant.

Having regard for the sum already paid to the applicant over
and beyond entitlements under the contract, I consider a further
award of a sum equivalent to three weeks’ gross salary should
be the award.

Minutes will now issue. There will be a speaking to those
minutes if required.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Richard Briant

and

PT Computer Professionals.

No. 1461 of 1996.

COMMISSIONER S.A. CAWLEY.

17 March 1997.

Order.
HAVING heard the applicant on his own behalf and Mr M
Maxwell on behalf of the respondent, now therefore I the
undersigned, pursuant to the powers conferred under the
Industrial Relations Act, 1979 do hereby declare and order —

1. THAT the respondent unfairly dismissed the appli-
cant.

2. THAT in compensation the respondent pay to the
applicant a sum equivalent to three weeks’ wages
less due taxation within 21 days of the 6th day of
March 1997.

(Sgd.) S.A. CAWLEY,    
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Miguel Rodolfo Buckley

and

Grovenor Pty Ltd t/a Harvey World Travel.

No. 164 of 1996.

29 May 1997.

Order.
WHEREAS this application was remitted back to the Com-
mission to hear and determine the question of whether the
applicant was entitled to claim annual leave payments the sub-
ject of his claim at first instance;

AND WHEREAS the applicant has subsequently filed a
Notice of Discontinuance;

NOW THEREFORE I, the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, hereby order—

THAT the application be discontinued.
(Sgd.) A.R. BEECH,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kevin Francis Burke

and

Action Industrial Catering Pty Ltd.

No. 666 of 1997.

30 May 1997.

Reasons for Decision (extempore)
SENIOR COMMISSIONER G.L. FIELDING: This applica-
tion was lodged in the Commission on 7 April 1997. The
Applicant was dismissed from his employment, allegedly on
or about 26 March 1997. On 7 May 1997, or thereabouts, the
matter was called on for a conciliation conference with a view
to resolving the matter. On that occasion the agent for the
Applicant indicated that he had not been able to make contact
with his client since the application had been instituted. In the
circumstances he requested that he be given a further 14 days
in order to try and make contact with his client, who, he said,
was not acknowledging his correspondence or other commu-
nications.

The Applicant’s agent has recently informed the Commis-
sion that he wrote a letter, which he sent by registered mail, to
the Applicant indicating that a conference had been held and
indicating, to use his words, “despite many attempts to secure
your instructions the Senior Commissioner would call the
matter on for mention. Should you not attend, the claim could
be struck out”. That letter was written on 9 May 1997 to an
address in Falcon. The Applicant has informed the Commis-
sion in writing that he has not had any further instructions.

It is trite to say that the very purpose and object of this juris-
diction is to afford concerned employees with a capacity to
seek quick relief. At the same time it has to be acknowledged
that the Respondent should not be expected to continue to in-
cur costs simply because the Applicant, for reasons best known
to himself, chose to do nothing about advancing his applica-
tion, despite having been given ample opportunity to do so. In
the circumstances, I consider the matter should be dismissed
for want of prosecution.

Appearances: No appearance on behalf of the Applicant.
Mr C.G. Keys as agent for the Respondent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kevin Francis Burke

and

Action Industrial Catering Pty Ltd.

No. 666 of 1997.

30 May 1997.

Order.
THERE being no appearance on behalf of the Applicant and
Mr C.G. Keys as agent for the Respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed for
want of prosecution.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Paul Chidlow

and

Landline Pty Ltd T/A Pacesetter Homes.

No. 271 of 1997.

14 May 1997.

Reasons for Decision.
(Given extemporaneously at the conclusion of the proceed-

ings, taken from the transcript as edited by the Commissioner.)
COMMISSIONER A.R. BEECH: Although the Commission
has before it one application, it is the understanding of the
parties that the issue that is to be decided at the moment is the
question of the claim by Mr Chidlow that he has been unfairly
dismissed, and therefore any decision that is given in this matter
will not fully dispose of the application. The reasons that I
give to you this evening are these.

There is some contest as to whether or not Mr Chidlow re-
signed on the 24th January 1997 or whether he was dismissed.
The evidence before me is such that, whether either event oc-
curred, they occurred at such a close proximity in time that it
may be very difficult for the Commission to actually decide
which of those events occurred first. If I were to find that Mr
Chidlow resigned then that would be the end of his claim and
therefore, out of some courtesy to his position, it seems to me
necessary for me to deal with the event that he was, in fact,
dismissed.

If I assume for the moment that Mr Chidlow was dismissed
and he therefore claims that it is unfair, on the evidence before
me I would answer his claim as follows. It is the case that Mr
Chidlow has admitted, in evidence, that he accepted $750 cash
from a client and spent that himself. I accept for the moment
that he may have either spent it, in his own mind, for work
purposes or, from the company’s point of view, that he spent it
for his own personal use, and that subsequently he indicated
to the company, upon being confronted with that event, that he
would repay the money by way of a cheque. That cheque sub-
sequently was dishonoured.

I does seem to me unarguable that that of itself is an act of
misconduct. Mr Chidlow owed a duty of fidelity as an em-
ployee to his employer and in this part of his conduct he also
had a fiduciary responsibility to deal with the client’s money
in a proper manner, in handling it on behalf of his employer. It
seems to me that, on the arguments that have been put in these
proceedings, Mr Chidlow’s conduct may have been amelio-
rated if he was able to show that the event that I have just

described is one that, within this company, had been condoned
by either the company not taking action when it became aware
of the event or by him being able to show that past such con-
duct by other sales representatives has been condoned, and
that there is no reason then why an example should be made of
Mr Chidlow.

It must be said that there is no evidence of any past such
conduct by others being condoned by the company and in-
deed, as Mr Thompson has indicated, his own questions of a
witness today produced answers showing that there has been
no other occasion in the company’s history where this has hap-
pened.

As to whether or not the company condoned the event it
seemed to me that, from the evidence before me, particularly
exhibit A, the company became aware of Mr Chidlow’s mis-
appropriation of the money on Monday the 20th January. Mr
Paine has given evidence that on that day he had a discussion
with Mr Chidlow and raised the matter with him and, indeed,
has given evidence that, in his own mind, he was sufficiently
worried to consider dismissing Mr Chidlow. But I also under-
stand that the fact that Mr Regan was overseas was a matter
that was of some concern to Mr Paine and may have prevented
him from reaching that decision straight away.

The dishonouring of the cheque, again by exhibit A, was
made known to the company on the following Friday, some
four days later, that being the 24th of January, and on that day
the evidence is that the company, through Mr Catt, took the
decision to dismiss Mr Chidlow. After some reflection and
considering Mr Catt’s evidence as he gave it, I accept Mr Catt’s
evidence that the use of the money and the cheque were up-
permost in his mind and that, with that knowledge and a
re-reading of the letter of dismissal, it does seem to me that
one can read that first paragraph of the letter of termination as
addressing those issues.

I confess that, when I first read the letter of termination, it
did not strike me in that way but given that the author of the
letter has indicated what was in his mind when he wrote it and
he typed it himself, I am prepared to accept that he was at-
tempting, with respect to him not all that successfully, to put
in writing what was in his mind at that stage.

I therefore find that the reason for the termination as set out
in that first paragraph is, indeed, the cheque which was dis-
honoured following the misappropriation of the funds and, in
my view, it does not show that the company so delayed taking
any action in relation to Mr Chidlow that it can be said that it
condoned what he did. That would be contrary to the evidence
and the time difference of four to five days does not, in my
view, permit that conclusion to be made.

It has been suggested that Mr Chidlow believes that there
were, at the time, commissions due and payable to him and
that that might be some reason for excusing his action. I do
say that that has not been shown but, in my view, even if it
could be shown it cannot be held to justify his action. There
are proper processes available to secure the payment of mon-
ies due to an employee where those monies are being withheld
by the employer and those processes cannot be circumvented
by what is by all accounts, and I think Mr Chidlow very prob-
ably himself concedes, improper action and action that
constitutes misconduct. If there has been an unreasonable de-
lay by the company in paying commissions to Mr Chidlow
that ought become apparent in the proceedings which are to
follow and is a matter that the Commission will be able to deal
with if it is raised and dealt with properly on that future occa-
sion.

In my view the authorities support the decision of the com-
pany to dismiss Mr Chidlow and I draw to the attention of the
parties the decision of the High Court in Blythe Chemicals v
Bushnell (1933) 49 CLR at p.66 and if I read very briefly from
the joint decision of two of the Justices at pages 81 and 82 it is
that—

“Conduct which, in respect of important matters, is in-
compatible with the fulfilment of an employee’s duty, or
involves an opposition or conflict between his interest
and his duty to his employer, or impedes the faithful per-
formance of his obligations, or is destructive of the
necessary confidence between an employer and an em-
ployee, is a ground of dismissal, but the conduct of the
employee must itself involve the incompatibility, conflict,
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or impediment, or be destructive of confidence. An ac-
tual repugnance between his acts and his relationship must
be found.”

I end the quote there. That decision, despite being old, has
been reinforced in recent cases and indeed, has stood the test
of time and it does seem to me that, given that Mr Chidlow
has, somewhat to his credit, admitted what occurred, then the
authority to which I have referred shows that the company
was well within its rights to have dismissed Mr Chidlow.

As to the complaint that the dismissal was unfair because of
the procedure that was followed I am really not persuaded
that, if there had been a different procedure, a different result
more favourable to Mr Chidlow could have been achieved.
Whilst I have some sympathy with any person who is dis-
missed, and indeed perhaps even for the person who has to do
the dismissing, in the sense that it might be said that any dis-
missal causes hardship and some distress, I am not able to find
in these circumstances that the employer’s legal right to dis-
miss was exercised so unfairly towards Mr Chidlow as to
amount to an abuse of the right and for those reasons I dismiss
Mr Chidlow’s claim of unfair dismissal.

Order accordingly.
Appearances:  Mr A. Thompson on behalf of the applicant.
Mr D.M. Jones on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Paul Chidlow

and

Landline Pty Ltd T/A Pacesetter Homes.

No. 271 of 1997.

14 May 1997.

Order.
HAVING heard Mr A. Thompson on behalf of the Applicant
and Mr D. Jones on behalf of the Respondent the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

(1) THAT Mr P. Chidlow’s claim that he was unfairly
dismissed be dismissed.

(2) THAT Mr P. Chidlow’s claim that he has been de-
nied by his employer a benefit under his contract of
employment be listed on a date to be fixed.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Brian Phillip Clarke

and

Robert Auguste and WA Consultancy Management Pty Ltd.

No. 1589 of 1996.

23 May 1997.

Reasons for Decision.
COMMISSIONER A.R. BEECH: At the conclusion of the
applicant’s case the respondents submitted that they had no
case to answer. In this matter the applicant has presented his
evidence in person. He has not called any witnesses in support
of his evidence. In the circumstances, the Commission ad-
journed the hearing to allow the applicant a considered
opportunity to put written submissions to the Commission in

opposition to the submission of no case to answer. That has
now happened, and indeed the Commission has also received
a written submission from the respondents in support of the
submission already made that there is no case to answer.

The nub of the issue is whether Mr Clarke was an employee
of either of the respondents. Mr Clarke claims that he was.
The respondents deny that he was an employee. An “employee”
is relevantly defined in the Act as meaning any person em-
ployed by an employer to do work for hire or reward. The
definition therefore imports the common law tests of deter-
mining the relationship of employer and employee. Both parties
have recognised this in their submissions.

It is as well to note at this stage that s.27 of the Act gives the
Commission the power to dismiss a matter at any stage of the
proceedings if it is satisfied that, for any reason, it should be
dismissed. However, the submission that is now before the
Commission is different from the position when the Commis-
sion is dealing with a preliminary point regarding jurisdiction.
The disadvantage faced by the Commission at the moment is
that it has not heard all of the evidence. Given that the Com-
mission is required to make a determination of fact, and is to
decide matters that come before it according to equity, good
conscience and the substantial merits of the case, it is at least
highly inconvenient that the Commission should be asked to
express any opinion upon the evidence until the evidence is
completed. The evidence will not have been completed until
the respondent has also presented its case.

It appears to me that a submission of no case to answer is
able to be made on one of two bases. That is, the submission
may be that there is no evidence at all in support of Mr Clarke’s
case; alternatively, it may be made where it is contended that
there is some evidence, but in all of the circumstances the
Commission should not act on it. It appears to me that the
submission before me is of the latter kind. Mr Clarke has given
some evidence which supports his claim that he is an employee.
For example, Mr Clarke provided Mr Auguste with his per-
sonal service. He assisted Mr Auguste in his projects,
maintained the books, controlled creditors and assisted on the
computer. Mr Clarke has given evidence that he typed letters.
He also sent out correspondence and signed some of the let-
ters. He was in charge of obtaining finance for projects. He
organised the payment of accounts and drew up cash flow
budgets. He has given evidence that he was subject to the con-
trol of Mr Auguste. He has said that he was given instructions
in his work by Mr Auguste: “any of those sorts of jobs that he
asked me to do” (transcript p.75). Mr Auguste would dictate
any tasks to Mr Clarke for the day and tell him what letters
were to be done: “it was anything that he wanted me to do,
really, on a day to day basis. He’d just give me instructions
and I’d do that ... he was always quite specific with his in-
structions as to what I was to do” (transcript pages 40-41). He
performed a substantial part of the work in Mr Auguste’s of-
fice using his facilities and his computer. His evidence is that
he did so on a daily basis, although it is not clear precisely
which periods of time this evidence refers to. While it is also
the case that Mr Clarke’s evidence is that he performed some
of the work at his own home using his own computer, I do not
find on the evidence that the work at Mr Clarke’s home was
“substantial” as the respondents submit. Further, I am not in-
clined to place great weight upon the submission that work
done at Mr Clarke’s home was work not within the control of
the respondents. The test is to see whether there was ultimate
authority over Mr Clarke in the performance of his work. This
does not require actual supervision. It will be enough if there
is scope for control over even incidental matters (Zuijs v Wirth
Brothers Circus (1955) 93 CLR 561). It is also the case that
Mr Clarke was to receive a telephone allowance and a car
allowance.

As to his hours of work, the evidence of Mr Clarke is that he
worked regular hours overall. The fact that Mr Clarke took
approximately 1½ hours during the day to both deliver and
then collect his daughter from school is not, in my view, fatal
to his claim. An employer and an employee may well, for their
own reasons, be prepared to agree to such a condition of em-
ployment. The time lost may well be able to be compensated
for in other ways. I note that Mr Clarke has said clearly that he
did not think Mr Auguste would have agreed if Mr Clarke had
not worked on a particular day (transcript p.61) which sug-
gests a degree of control consistent with an employee/employer
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relationship. Mr Clarke seems to have stated to Mr Auguste
on the 28th February 1994 (document MFI1) that Mr Auguste
has “always stressed the point we are in a business together
and do not have a boss/worker relationship”. But this docu-
ment relates to a period in time prior to May 1994. Mr Clarke’s
evidence is that their relationship was re-negotiated after that
date. There also is the fact that in October 1994 Mr Auguste
was referred to in the District Court as the employer of Mr
Clarke and when, in that context, Mr Auguste appeared on Mr
Clarke’s behalf in District Court proceedings, he was asked—

“And what is your position now with respect to employ-
ment with Mr Clarke? ... Well I told Brian that whatever
the outcome of today’s—well, rather, at the start of the
court—whatever the outcome was the position was avail-
able to him afterwards. It’s in writing there for him, that I
trust him implicitly to such an extent that he has always
had blank cheques which can have a—which can be drawn
up to $50,000 or there are other ways of taking money
out of the account if you want to, but the position is there
for him whatever happens.” (exhibit 8).

Those words might well be capable of explanation but it
appears to be evidence in support of Mr Clarke’s position that
he was Mr Auguste’s employee. Given the circumstances in
which Mr Auguste made the above statement, I do not lightly
put it aside.

As the respondents rightly point out, there is also much evi-
dence which could be taken to point against the existence of
an employer/employee relationship. For example, it was agreed
that Mr Clarke would not be entitled to annual leave or sick
leave. No employee superannuation contributions were made
on his behalf. From June 1993 until the 12th May 1994 Mr
Clarke submitted regular invoices for the work he performed
to Mr Auguste on behalf of a partnership between Mr Clarke
and his spouse called Bibra Lake Financial Consultants. No
tax was deducted from any payments made to Bibra Lake Fi-
nancial Consultants. It is not clear what payments were made
to Mr Clarke after the 12th May 1994 until an unspecified
date in September or October 1994. They appear to have been
irregular. He has given evidence of a payment of $8,500 made
by Mr Auguste to him when Mr Clarke moved into his house.
There was a period of time when Mr Auguste paid Mr Clarke’s
mortgage payments. The evidence is that no tax was paid in
relation to these payments.

Therefore there is conflicting evidence. Also, if Mr Clarke
is found to be an employee, the evidence regarding his condi-
tions of employment is certainly not straightforward. However,
given that I have not yet heard all of the evidence I am reluc-
tant to find that Mr Clarke was not an employee at this stage
of the proceedings. This may be an excess of caution due to
Mr Clarke representing himself. He may not have presented
his evidence with the clarity that one would expect of a legal
practitioner representing him.

I am not prepared to resolve the conflict in the evidence at
this stage and, given the evidence brought by Mr Clarke which
supports his assertion, I am not inclined to refrain from fur-
ther hearing this matter at this stage. It will be again listed for
hearing.

In his written submission, Mr Clarke drew attention to the
practice in civil courts of requiring the party making a sub-
mission of no case to answer to elect whether to either call no
evidence and stand on the submission or to call evidence.
However, in my view such a practice has nothing to commend
it in this jurisdiction. The Commission is to decide matters
according to equity, good conscience and substantial merit
without regard to technicality or legal forms. There is a re-
quirement that the Commission observe natural justice. It may
be arguable that to put the respondents to their election is to
deny them natural justice. To require the respondents to make
that election is not envisaged by the Act and may well affect
the exercise of the Commission’s discretion which it is re-
quired to exercise. The circumstances in which the Commission
would put a party to its election upon a submission of no case
to answer would, in my view, be quite rare.

Appearances:  Mr B.P. Clarke on his own behalf as the ap-
plicant.

Mr A. Atkinson (of counsel) on behalf of the respondents.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Terence Cockerham

and

Clarion Australia Pty Ltd.

No. 107 of 1997.

Sylvia Cockerham

and

Clarion Australia Pty Ltd.

No. 108 of 1997.

12 May 1997.

Reasons for Decision.
SENIOR COMMISSIONER: The Applicants in these matters
are husband and wife. They were each, until recent times,
employed by the Respondent. Mr Cockerham was employed
as the Respondent’s State Sales Manager—Aftermarket Prod-
ucts. His prime responsibility was to sell the goods
manufactured by the Respondent to retailers and to oversee
the Respondent’s warehouse in this State. Mrs Cockerham was
employed as the Office and Warehouse Assistant. Her princi-
pal task was to receive orders for the purchase of the
Respondent’s products and, where necessary, pack those prod-
ucts and attend to necessary typing, filing and associated office
duties. Mr Cockerham was employed on a full-time basis and
Mrs Cockerham on a part-time basis of 20 hours per week.
They were the Respondent’s only employees in this State, al-
though the Respondent engaged a company to act as its
wholesale agent for most of the area outside of the metropoli-
tan area.

Late last year, or early this year, the Respondent’s officers
decided to close its office in this State and to have the whole-
saling of its products carried out by an independent agent. It
adopted that course because it was seen as being economi-
cally more viable. The Respondent was concerned at what it
says were rising costs and falling sales under the existing ar-
rangements. As a consequence, it terminated the employment
of both Mr and Mrs Cockerham on or about 13 January 1997.
In their place it appointed, as its wholesale agent in this State,
the company which was its country wholesale agent.

Mr and Mrs Cockerham each claim that they were unfairly
dismissed from their employment and seek reinstatement. In
essence, they claim that the reason for the dismissal was ficti-
tious and little more than a sham to overcome failed attempts
to entice them, particularly Mr Cockerham, to resign. Further-
more, they complain that their dismissal was effected without
any discussion or prior warning and without Mr Cockerham
being offered the opportunity to assume the role of the Re-
spondent’s wholesale agent—an offer he had made years
previously, but which the Respondent rejected. In addition,
they each claim to have been denied benefits under their re-
spective contracts of employment in the form of payment for
weekend work performed by them on the Respondent’s be-
half. Additionally, Mr Cockerham claims to have been denied
the benefit of an overseas trip to Japan, said to be valued in the
vicinity of $5,000, and to have been denied the benefit of the
motor vehicle provided by the Respondent as a component of
his salary package for a period of 140 days.

In each case, the Respondent denies that the dismissal was
unfair. It contends that the decision was made for valid opera-
tional reasons and in circumstances such that no useful purpose
was to be served in discussing the matter with the Applicants.
The Respondent says that, in deciding to give the agency to
someone other than Mr Cockerham, it did not ignore the pre-
vious offer made by Mr Cockerham, but considered it to be a
less attractive option than giving it to the existing agent, be-
cause, unlike the company to whom the agency was awarded,
the Applicant was unable to provide continuity of service, by
reason of having no backup staff. Furthermore, the Respond-
ent contends that it adequately compensated each of the
Applicants, by means of redundancy payments made to each
of the Applicants.

The Respondent also denies liability for the contractual ben-
efits in question, except to a limited degree in respect of the
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claim by Mr Cockerham for loss of the private use of the mo-
tor vehicle provided for his use by the Respondent.

As the events transpired, there is little conflict in the evi-
dence adduced by the parties in support of their respective
cases. Perhaps the most significant conflict concerned the ex-
tent of information given to the Applicant regarding the
Respondent’s policy with respect to weekend work and the
nature and extent of the discussions between Mr Cockerham
and the Respondent’s Administration Manager, Mr James, re-
garding the implementation of that policy as it applied to Mr
Cockerham and his wife. To some degree there was a conflict
between the testimony of Mr Cockerham and Mr James re-
garding the terms on which the Respondent offered to
compensate Mr Cockerham for the loss of the benefits associ-
ated with the use of the Respondent’s motor vehicle.

Where there is a conflict between the evidence of Mr James
and that of Mr and Mrs Cockerham, I prefer the evidence of
Mr James. The more I heard from him the more impressed I
was that he had the best and most accurate recollection of the
events concerning the matters, the subject of these proceed-
ings. To his credit, Mr James unhesitatingly conceded that
which he knew to be fact, even where it was against the inter-
ests of the Respondent. On the other hand, Mr Cockerham, in
particular, displayed a propensity to call fact that which he
assumed to be fact.

It will be convenient to deal first with the claim made by Mr
Cockerham. I am satisfied and find that he was dismissed for
a valid reason within the meaning of section 23AA of the In-
dustrial Relations Act 1979. I unreservedly accept Mr James
testimony that the reason for terminating the employment of
Mr Cockerham was because it was more economical to con-
duct its operations in this State by means of an independent
agent, rather than through its own office with its own employ-
ees. I accept Mr James’ testimony that considerable costs were
to be saved by changing the modus operandi of the Respond-
ent’s business in this State in the way in which ultimately
occurred and that this was the sole motivating factor for the
change. Indeed, there was no evidence to suggest otherwise.
In particular, there was no evidence to suggest that the change
was a contrivance to enable the Respondent to be rid of Mr
Cockerham. The uncontradicted evidence is that sales revenue
was falling, but costs increasing and, furthermore, that it was
significantly cheaper to operate the business through the me-
dium of an independent agent.

I am satisfied, too, that there was good reason for the Re-
spondent to choose the existing agent in preference to Mr
Cockerham. It is apparent from the material tendered in evi-
dence by him, as well as from the testimony of Mr James, that
as early as July 1996 the Respondent was concerned that Mr
Cockerham did not have any “back-up procedures” in place
should something happen to him. The agent chosen by the
Respondent had a workforce large enough so that the Respond-
ent was not so dependent upon one individual, as it was with
Mr Cockerham and his wife. Furthermore, as Mr James testi-
fied, it was an established selling agency whose activities
extended over a wide range of goods.

However, whilst I am satisfied that the reason was valid and
in the circumstances not unfair, my impression is that the proc-
ess by which Mr Cockerham was terminated left much to be
desired. It is not in question that the Applicant was not con-
sulted before the decision was made. He was, however, given
two weeks’ notice of termination, together with an additional
three weeks’ pay in lieu of notice. Thus, in effect he was given,
in one form or another, five weeks’ notice of termination. Fur-
thermore, once that notice was given, it appears that he was
given little opportunity to discuss the effects of the decision
with the Respondent’s officers. Whilst there is much to be
said for the argument advanced by counsel for the Respondent
that the obligation to discuss is more important where there is
scope to select one employee over another, having regard to
the previous offer made by Mr Cockerham to work for the
Respondent on an agency basis, it is arguable that a better
opportunity ought to have been afforded to him to discuss the
effects of the decision on his future, quite apart from any con-
sideration of the obligations imposed by section 41 of the
Minimum Conditions of Employment Act 1993. Having heard
Mr James, my suspicion is that, in the end, the discussion would
not have made any difference to Mr Cockerham’s position.

The agent to whom the work was given already had in place
an arrangement which better met the Respondent’s needs and,
as with the Applicant, was familiar with its products.

In any event, having regard to his length of service and po-
sition with the Respondent, the notice given to Mr Cockerham
of the termination of his employment was, in the circumstances,
too short. Although the notice effectively given to Mr
Cockerham satisfied the statutory minima fixed by the
Workplace Relations Act 1996, that will not always be suffi-
cient for these purposes (see: Leddicoat v. Schiavello
Commercial Interviewers (SA) (1995) 39 AILR 3-255). It is
trite to say that the Commission is not so much concerned
with the lawfulness of a dismissal, as with its fairness. He was
at the time of his dismissal the Respondent’s most senior em-
ployee in this State, albeit that he managed only one member
of staff and was answerable to the Respondent’s National Sales
Manager rather than its General Manager. He had occupied
that position since 1995. It is accepted by the parties that for
practicable purposes he had been in the Respondent’s employ
since 1989. He is approximately 50 years old. In all the cir-
cumstances, I would have thought, for the dismissal to be
considered fair, he was entitled to notice in the order of three
months, in addition to a redundancy payment of the magni-
tude paid to him on this occasion.

It is trite to say that the mere fact that employment has been
terminated in an irregular manner will not of itself necessarily
render the dismissal unfair. All of the circumstances, includ-
ing the reasons for the dismissal, need to be considered (see:
Shire of Esperance v. Mouritz (1991) 71 WAIG 891; Byrne v.
Australian Airlines Ltd (1995) 61 IR 32). Here, however, even
taking into account the reason for the dismissal and the mag-
nitude of the redundancy payment made to Mr Cockerham,
which was, as I find, fair and reasonable, I consider the proc-
ess by which he was dismissed, most notably the inadequate
notice of termination, to be so flawed as to render the dis-
missal itself unfair.

Although Mr Cockerham seeks reinstatement, in my assess-
ment that is clearly impracticable. The Respondent now no
longer operates an office in this State for him to carry out the
work he previously performed. In my assessment it is not open
to the Commission in the circumstances to order that the Ap-
plicant be reinstated (cf: Gilmour v. Cecil Bros and Ors (1996)
76 WAIG 4434). The alternative is for the Commission to award
Mr Cockerham compensation for the unfair dismissal. In so
doing, the Commission is not to fix compensation as a device
to punish the Respondent, but instead to compensate Mr
Cockerham, having regard to what his position would have
been had his employment not been terminated unfairly. As to
the Applicant’s personal circumstances, I am bound to say that
the evidence was, at best, scant. However, having regard to
the reason for terminating the employment of Mr Cockerham,
the potential for ongoing employment with the Respondent
was not high. Taking into account, as I find to be the case, that
the dismissal was procedurally unfair, and taking into account
the redundancy payment made to the Applicant, I consider he
should be compensated on the basis of approximately another
seven weeks’ pay. I therefore fix compensation at $5,200.

The claims for denied contractual benefits made by Mr
Cockerham are much less convincing, save in respect of the
claim associated with the motor vehicle.

Mr Cockerham claims, and it is not disputed, that he per-
formed a considerable amount of work on the weekends
associated with selling the Respondent’s wares, for which he
received no remuneration. It is common ground that amongst
the tasks required of him was attendance at conferences and
conventions, which were usually held outside the “general”
hours of work, where the Respondent’s wares were displayed.
The Respondent’s answer, however, is that the Applicant’s
hours of work were “generally” 8.30am to 4.30pm Monday to
Friday and his contract required that he work “whatever hours
are required” in order to carry out his tasks.. Where work was
performed on weekends, the Respondent’s policy was, it con-
tends, that employees were to take time off in lieu and that
time was required to be taken within two weeks of the week-
end work. The Respondent acknowledges that it was difficult
for Mr Cockerham to take time off within that time frame, if
at all, by reason of the structure of the office in this State.
However, the Respondent asserts that accordingly allowance
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was made for this in fixing Mr Cockerham’s salary, which it
claimed was higher than that of his counterparts in the other
States.

It seems clear, and I find it to be a fact, that by virtue of his
contract of employment Mr Cockerham’s hours of duty were
not precisely confined to the hours between 8.30am and 4.30pm
Monday to Friday but primarily were to be “flexible”. Fur-
thermore, I am satisfied, and find, that where weekend work
was required, the Respondent’s policy was as outlined above
and that for practical reasons, principally associated with his
workload, Mr Cockerham had been unable to avail himself of
the time off in lieu provided by the policy.

The decided authorities make it clear that an employee is
not entitled to payment for untaken accrued recreational leave
as a benefit under his contract of employment, except where
there is special agreement for such a payment or some statu-
tory provision requiring payment as, for example, occurs under
the Minimum Conditions of Employment Act and under a
number of industrial awards and agreements with respect to
annual leave (see: Lai Corporation Pty Ltd (Receiver and
Manager Appointed) v. Steinberg [1986] AILR 492; see too:
H.A.W. Jones Pty Ltd v. Neille [1967] WAR 181). In essence,
the contractual entitlement is to paid absence from work for
the purposes of rest and recuperation, not simply to payment
in lieu (see: Gordon v. Carroll and Ors (1975) 27 FLR 129,
144). Logically, the same considerations apply to an entitle-
ment to time off in lieu for weekend work.

Despite the valiant efforts of counsel for Mr Cockerham to
persuade me otherwise, I remain far from convinced that there
was any arrangement, express or implied, between the parties
for Mr Cockerham to be paid for weekend work in lieu of
taking time off. Indeed, far from being convinced there was
some agreement between the parties that Mr Cockerham would
be reimbursed for weekend work by payment of additional
monies, I find the position to be the reverse. Compensation
for weekend work was to be time off in lieu, not payment of
additional money. I am satisfied, and find, that Mr Cockerham
was well aware from the outset of the Respondent’s policy
with respect to the way in which weekend work was to be
reimbursed. In this respect, I accept Mr James’ evidence that
he discussed the matter with Mr Cockerham from time to time.
Moreover, I accept Mr James’ evidence that, following repre-
sentations from Mr Cockerham, the Respondent, in adjusting
his salary, took into account that it was difficult, if not impos-
sible, for him to take time off in lieu. I am satisfied, and find
too, that Mr Cockerham was aware of that fact, albeit that he
did not accept that sufficient allowance had been made by the
Respondent. It is not, as counsel for Mr Cockerham suggested,
contradictory that he should be both paid an additional sum
and allowed the benefit of the Respondent’s policy with re-
spect to time off in lieu for weekend work. Rather, I accept the
position to be, as Mr James testified, that the additional pay-
ment was made in recognition of the fact that it was difficult
for Mr Cockerham to take time off in lieu in accordance with
the policy, but that he could still take time off in lieu if his
work allowed. It follows that, in my opinion, this aspect of Mr
Cockerham’s claim must fail.

Somewhat similar considerations apply with respect to Mr
Cockerham’s claim relating to the trip to Japan which never
eventuated. Mr Cockerham claims, and I accept it to be a fact,
that he was promised a trip to Japan by the Respondent’s Man-
aging Director. However, I am far from satisfied that it was
promised to him on the terms in which he claims. In particu-
lar, I am far from convinced that it was to be a holiday, as Mr
Cockerham claims.

It seems to be accepted that the promise made to Mr Cockerham
by the Managing Director grew out of an offer to the whole of
the Respondent’s national sales team to go on a “Sales Incentive
Trip to Japan”. The memorandum notifying staff of the trip indi-
cated that the trip was planned to coincide with the 1993 Tokyo
Motor Show “in conjunction with a full itinerary of company
activities”, including the company’s head office and “factory
sites”. That trip never eventuated because the sales targets ex-
pressed as a condition precedent were not met by any members
of the Respondent’s sales staff. Mr Cockerham, however, ap-
pears to have been offered a trip because he was the most
successful sales person. Although that should be seen as a fresh
offer, it too appears to have been intended, at least by the Man-

aging Director who made the offer, to be a business trip. In a
note to Mr Cockerham, the Managing Director refers to the Re-
spondent’s “obligation of providing a business trip for you to
Japan, as previously discussed”. Overall, my impression is that
what Mr Cockerham was offered was a business trip to Japan.
That being the case, it is difficult to see what the value of the lost
benefit actually is.

In any event, it is not clear to me that the offer was intended
to produce the contractual consequences which Mr Cockerham
now claims. In a memorandum to the Managing Director indi-
cating that for personal reasons he was unable to accept the
trip, Mr Cockerham asked “to be considered” for another trip
at some future time “if such an opportunity should be forth-
coming”. At the very least, it seems clear from the
memorandum tendered in connection with the offer that it was
to be taken at a time convenient to the Managing Director.
Unless and until that time arose, no entitlement could fairly be
said to have arisen. Certainly there is nothing to suggest that,
if it were not taken prior to the termination of his employ-
ment, the Applicant would be paid the cash equivalent of the
locomotion and accommodation costs. Furthermore, it is ar-
guable that the entitlement, if there be such, is not one which
arises “under” Mr Cockerham’s contract of employment with
the Respondent, as is required for the Commission to have
jurisdiction to entertain a claim in respect of it, but rather arises
out of such a contract. The Commission is a statutory tribunal
of limited jurisdiction, which relevantly is confined to provid-
ing employees with a means of recovering benefits denied to
them under their contracts of employment. It does not have
jurisdiction to deal with alleged breaches of any contract asso-
ciated with employment.

Different considerations apply with respect to Mr
Cockerham’s claim relating to the loss of the use of the motor
vehicle provided to him by the Respondent as a condition of
his employment. Counsel for the Respondent concedes that
that was in effect a part of his salary package and is therefore
a matter which falls well within the scope of the jurisdiction
vested in the Commission. Furthermore, the Respondent con-
cedes that Mr Cockerham is entitled to the benefit for an
additional period of 140 days, being the total of the period of
notice of termination, the period used to calculate the redun-
dancy benefit and the period of accrued annual leave. The
correctness of that concession need not be questioned on this
occasion, although I am not to be taken as endorsing it as a
proper means of calculating the loss.

The Respondent suggests, and Mr Cockerham accepts, that
a fair value for the provision of a motor vehicle of the kind in
question is $30.00 per day. However, the Respondent argues
that Mr Cockerham is only entitled to such proportion as rep-
resents the private use to which the car was put. Mr Cockerham,
on the other hand, contends that Mr James undertook that the
Respondent would pay him at the rate to be advised for the
140 days. Mr James acknowledged having told Mr Cockerham
that that rate would be $30.00 a day, although now says that
the Respondent is prepared to pay that at the discounted rate.
In light of that acknowledgment, and in light of the written
undertaking given by Mr James, the Respondent should, in
my view, not now be heard to say that a true measure of Mr
Cockerham’s loss was other than $30.00 a day. In any event,
the Respondent’s contention that this sum should be discounted
by the extent to which the motor vehicle was used for business
purposes rather than for pleasure is somewhat artificial. Mr
Cockerham’s real loss is the lost opportunity to have the car
available for personal use virtually at his whim. To have that
opportunity, on the Respondent’s concession, Mr Cockerham
would need to outlay a sum in the order of $30.00 per day. In
those circumstances perhaps it is not unreasonable that he be
reimbursed for his loss on the basis stipulated in the written
and verbal acknowledgment made by Mr James.

It follows that, in my assessment, Mr Cockerham is entitled
to recover, as he claims, the sum of $4,200, by way of a con-
tractual benefit denied to him in respect of that part of his
salary package which included a provision of a motor vehicle.

It remains to consider the claim by Mrs Cockerham. There
was some debate between the parties as to when she com-
menced employment with the Respondent. In this respect, I
accept the evidence of Mr James that she was not formally
employed by the Respondent until the beginning of April 1995.
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His testimony is supported in this regard by material before
the Commission, which suggests that it was not until the of-
fice was restructured in 1995, when Mr Cockerham was
appointed Sales Manager, that Mrs Cockerham was offered
employment with the Respondent. I accept that before that
time Mrs Cockerham helped out with the administrative du-
ties when the Respondent’s office was at the house of Mr &
Mrs Cockerham. Furthermore, it is beyond question that at or
about this time she was paid money by the Respondent, but, as
I find, it was really at the direction of Mr Cockerham. I accept
Mr James’ evidence that, prior to 1995, Mr Cockerham’s ac-
crued annual leave and bonuses were paid to Mrs Cockerham
as a means of reducing Mr Cockerham’s tax liability. Memo-
randa regarding the payment of that allowance tendered by
the Respondent clearly indicate that the payment was made to
Mrs Cockerham on that basis and that otherwise it would have
been paid to Mr Cockerham’s bank account. Those events are
not consistent with Mrs Cockerham being an employee at that
time. On the evidence tendered, I am not satisfied, even on
balance, that Mrs Cockerham was an employee before 1995.
In any event, in the view I take of her claim, the difference is
inconsequential.

For the reasons already advanced in respect of the termina-
tion of the employment of Mr Cockerham, I am satisfied and
find that Mrs Cockerham was dismissed for a valid reason
within the meaning of section 23AA of the Industrial Rela-
tions Act 1979. However, although I confess the matter is
borderline, I am not satisfied that the termination of her em-
ployment was overall unfair.

Mrs Cockerham was given approximately two weeks’ no-
tice of her pending termination and paid a little more than a
further two weeks’ pay in lieu of notice. Her employment was
not terminated instantly, as for example occurred in the Cecil
Bros case (supra). Effectively she was given four weeks’ no-
tice of termination in one form or another. On the basis of the
evidence before me, I cannot say that that period was insuffi-
cient, even taking into account that she may have been an
employee for as long as she claims. As with Mr Cockerham,
although she was given approximately two weeks’ notice be-
fore the termination of her employment took effect, there does
not appear to have been any discussion regarding her future.
Whether that was due to her inaction or a refusal on the part of
the Respondent is not clear. Whatever the reason, I consider
the probabilities to be that it would have made little difference
to the Respondent’s decision and because the office was being
closed, it is difficult to see how her position could have been
improved. In any event, as previously mentioned, the process
by which the dismissal is effected is but one factor to be con-
sidered. Regard must also be had to the reasons for the dismissal
and in this case to the magnitude of the package paid upon
termination (see: Leddicoat v. Schiavello Commercial Inter-
viewers (SA) (supra) and the cases therein referred to). For
much the same reasons as already expressed in respect of Mr
Cockerham, I do not consider the reason for her termination to
be in itself unfair. Further, in addition to the payment in lieu of
notice, Mrs Cockerham was given a redundancy payment
equivalent to 10 weeks’ earnings. Having regard to all the cir-
cumstances, most notably the reason for her dismissal, the
length of service and the nature of her employment, I am not
persuaded that what was paid to her was inadequate recom-
pense for her loss of employment.

As with Mr Cockerham, Mrs Cockerham seeks to recover
payment for the time she spent working for and on behalf of
the company at weekends. In her case the Respondent appears
to challenge the fact that she was working on the occasions
she claims to have worked. As I understand it, the Respondent
contends that she was merely accompanying her husband. In
the view that I take of the matter, it is unnecessary to resolve
that question.

For the same reasons as advanced in respect of the claim
made by Mr Cockerham, I am far from convinced that Mrs
Cockerham has an entitlement to payment in lieu of time
worked on weekends. I accept the position to be, and find, that
she was employed under a contract which provided for a fixed
number of hours per week, namely 20. Moreover, I accept,
and find, that it was a term of her employment that “no extra
hours would be approved”. There is no evidence to suggest
that any extra hours were approved, although it is clear, and I
accept it to be a fact, that, as with Mr Cockerham, she lodged

timesheets showing that she worked on weekends. There is no
evidence to suggest that the Respondent ever agreed to pay
her for those extra hours. Rather, the evidence is that the Re-
spondent’s policy relating to weekend work applied to her, as
much as it did to other employees. Indeed, to his credit, coun-
sel for Mrs Cockerham did not put the claim on the basis that
additional hours had been approved for payment, but rather
that she was entitled to time off in lieu, the benefit of which
she had not taken. Since her only entitlement was to take time
off in lieu and since, as I find, there was no agreement to pay
accrued time off in lieu upon termination of her employment,
her claim must fail.

It follows that, in my judgement, Mr Cockerham is entitled
to recover $5,200 (being approximately 280 hours’ pay) as
and by way of compensation for his unfair dismissal and a
further $4,200, in each case subject to any tax liability, as and
by way of a denied contractual benefit.

The claim brought by Mrs Cockerham should be dismissed.
Appearances:  Mr A.R. Paternoster of counsel on behalf of

the Applicants.
Mr M. Jensen of counsel on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Terence Cockerham

and

Clarion Australia Pty Ltd.

No. 107 of 1997.

15 May 1997.

Order.
HAVING heard Mr A.R. Paternoster of counsel on behalf of
the Applicant and Mr M.E.S.H. Jensen as agent for the Re-
spondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby—

(1) DECLARES that the Applicant was unfairly dis-
missed from his employment with the Respondent
on or about 13 January 1997;

(2) DECLARES that it is impracticable to reinstate the
Applicant in his former employment with the Re-
spondent;

(3) ORDERS that the Respondent pay to the Applicant
the sum of $9,400 (being $5,200 as compensation
for the unfair dismissal and $4,200 as payment of a
benefit denied to him under his contract of employ-
ment) within seven days.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Sylvia Cockerham

and

Clarion Australia Pty Ltd.

No. 108 of 1997.

12 May 1997.

Order.
HAVING heard Mr A.R. Paternoster of counsel on behalf of
the Applicant and Mr M.E.S.H. Jensen as agent for the
Respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) G.L. FIELDING,

[L.S.] Senior Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Arthur Cowl

and

Steelweld Personnel Pty Ltd.

No. 1835 of 1996.

COMMISSIONER J.F.GREGOR.

13 May 1997.

Reasons for Decision.
THE COMMISSIONER: On the 19 December 1996 Arthur
Cowl (the applicant) applied to the Commission for an order
pursuant to Section 29(1)(b)(i) of the Industrial Relations Act,
1979 (the Act), on the grounds that he had been unfairly dis-
missed from employment with Steelweld Personnel Pty Ltd
(Steelweld).

The respondent in this matter is a labour hire company that
supplies casual labour to industries as demand requires. In Au-
gust 1996 the applicant had offered his name as a potential
employee. His name was recorded in a data base maintained by
Steelweld. In October 1996 it’s client, CSR Humes, had ap-
proached it to supply labourers to work in its concrete products
plant in Welshpool. The applicant was interviewed by Isobel
Fernandez on behalf of Steelweld. Ms Fernandez told the Com-
mission that she had some doubts whether she would offer Mr
Cowl to CSR Humes because she found it difficult to check on
his work history. This is because he had only worked on two
short occasions in the last ten years. However, she decided to
‘give him a go’ and offered him to CSR Humes for work.

The applicant was sent to CSR Humes Welshpool factory where
he went through a safety induction and commenced work. Ac-
cording to the applicant he had raised issues concerning safety
during the time he was at CSR Humes. He tried to see the safety
officer but had been unsuccessful in doing so. He had commenced
work on or around 8 October 1996 and on 28 November 1996
when working in the precast pipe section, raised concerns about
an overhead crane which was used for stripping and assembling
formwork for pre-cast pipes. He had also made known his con-
cerns to Worksafe over safety in the pipe section. He had been
assured by his supervisor at CSR Humes that the area was safe
but he was not so sure. The applicant states that when he took on
the assignment at CSR Humes he was told it was for long term,
at least beyond Christmas and could possibly lead to permanent
appointment. He said that on 28 November 1996 after he re-
turned home from work he contacted Worksafe about his concerns
with safety. He also contacted CSR Humes over the safety is-
sues. Half an hour later Mr Fernandez from Steelweld rang and
told him words to the effect that there was no more work for him
but should CSR Humes, in the future, require any more labour-
ers he would be hired. According to the applicant CSR Humes
had no complaints about his work at least none they expressed
to him. He thought that there was something sinister behind CSR
Humes sending him back to Steelweld because more workers
were taken on immediately after he left. The applicant was sus-
picious that his complaints about safety were the reason.

According to Steelweld the events involving the applicant
followed a similar pattern to many of their employees. Their
various clients make requests for particular types of labour
which Steelweld fill. If the client no longer requires the labour
they advise Steelweld who withdraw the employees, but they
remain on Steelweld’s books as an employee. This is what
happened with the applicant. According to the evidence of both
Mr and Mrs Fernandez, the applicant knew that was his situa-
tion because after the 28 November 1996 he continued to ring
Steelweld to enquire whether there were any new placements
for him. He had restrictions where he could be placed because
of his personal situation but nevertheless he continued to make
requests for jobs. According to the evidence of Mr Fernandez,
the applicant would have been placed if work had been avail-
able but there was none because there were no requests from
clients for labour in the areas where the applicant was skilled.
This, according to Mrs Fernandez, was an extremely narrow
area because due to his very short work period over the past
ten years the applicant could at the most be a general labourer.
According to the evidence given on behalf of Steelweld the

reason that the applicant was eventually not offered work was
because of his personal conduct. That conduct resulted in Mrs
Fernandez obtaining restraining orders against the applicant
and it was clear from his continued conduct that a resumed
employment relationship would be impossible.

The Commission heard evidence from Mr Rajah, an officer
of Worksafe, who gave evidence that the applicant had made
safety complaints. In view of my findings in this matter I have
no need to explore those other than to say that Worksafe ap-
pears to have executed its responsibilities quickly and
thoroughly. There is no dispute that the applicant made com-
plaints about safety and that Worksafe acted upon them. The
Commission also received evidence in the form of extracts of
transcript in the proceedings between Mrs Fernandez and the
applicant which related to the granting to Mrs Fernandez of a
restraining order against the applicant. In Exhibit C2 the Com-
mission received an employment separation certificate which
had attached to it a note to the Department of Social Security.
The note indicted that the applicant had commenced work for
Steelweld as a casual employee on the 8 October 1996, that
his assignment was completed on 28 November 1996, that he
was, at the 9 December 1996, registered for work on
Steelweld’s “availability log book” and would be so until such
time as suitable job vacancies become available or that he no-
tified Steelweld that he no longer required work. The
employment separation certificate had been supplied at the
request of the applicant.

This claim is bought by the applicant as an individual em-
ployee. The jurisdiction of the Commission to deal with such
a claim is limited by Section 29(1)(b)(i). The Commission can
only be involved if the applicant has been dismissed by the
respondent as he claims. If he has not been dismissed or was
not dismissed then his claim fails through want of jurisdiction
(see discussion of these matters in Healey v. Targaze Pty Ltd
T/A Integrated Workforce No. 1439 of 1996, by Beech C with
whom I agree).

On the evidence it appears that Steelweld is an organisation
which is commonly described as a labour hire company. Its
function is to provide temporary labour for its various clients.
The type of employment arrangement is not an unusual one
particularly in the casual employment area. Steelweld had en-
tered the applicant on its books after he had submitted his name.
It took some months before he was offered work but eventu-
ally he was given work at CSR Humes plant in Welshpool.
The applicant worked in a number of sections at the CSR
Humes plant and he made complaints about safety issues to
the leading hand. Another employee who was employed about
the same time, Mr Paul Rogers, verified by letter that the com-
plaints had been made. It is clear that they were from the
evidence from Mr Rajah. Mr Roger’s other contribution to
this matter was that he thought there was plenty of work in the
section where the applicant had been working at the time he
left CSR Humes.

The Commission heard evidence from Isobel Fernandez. I
have no reason to doubt her recollection of the events. In fact
there is not much dispute at all between the parties about the
sequence of events. I also heard evidence from Mr Fernandez.
I have no reason to doubt the truth of his evidence that he
received a phone call from an officer of CSR Humes to tell
him that the services of the applicant were no longer required
at CSR Humes. To him this was no different to many similar
advices he has received from clients. When he received the
advice he contacted the applicant by telephone and told him
that he was no longer required. I accept Mr Fernandez’s evi-
dence that he did not dismiss the applicant at that time. It is
more likely than not, and I so find, that he told the applicant
that his name would remain on Steelweld’s books. That this is
correct is clear from the admissions from the applicant that he
continued to make phone calls to Steelweld well after he had
ceased working for CSR Humes. On the evidence it is open to
conclude that on the 28 November 1996 that CSR Humes told
Steelweld that the applicant’s services were no longer required
by them. Their reasons for doing so I am unable to discover. It
is passing strange that there was no evidence lead on behalf of
the applicant concerning the possible motivation of CSR
Humes employees. The name of the person who told Mr
Fernandez that the applicant was no longer required was well
known. He could have been summonsed and subjected to ex-
amination about his reasons for declining to further use the
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applicant’s services. Because this evidence was not presented
I am unable to reach any conclusion as to whether the appli-
cant is correct in his assertion that he was removed from
working at CSR Humes because of his complaints about safety.
If he was he may have grounds for action under Section 56 of
the Occupational Health, Safety and Welfare Act. However I
must decide the application on the evidence that is before the
Commission. It is clear to me that this applicant was not dis-
missed. The status of his employment contract is clouded by
his ongoing civil litigation with the employer. What I can con-
clude is that it is obvious from the conduct of parties and from
what they said in hearing before the Commission that the rela-
tionship has fundamentally broken down and that Steelweld
no longer regards the applicant as being a person that they
would offer to one of their clients.

Work has not eventuated for the applicant since the 28 No-
vember 1996 but he was not dismissed. Effectively he remained
on the books as a casual employee of a labour hire agency. He
was able to ring and see if any work was available and he did,
however his conduct in the meantime became unacceptable to
Steelweld and was the subject of legal proceedings between
the parties. However the fact remains that the respondent did
not dismiss the applicant and as a result his claim must fail on
jurisdictional grounds.

I add finally that as far as I am able to tell the contract of
employment between the applicant and the respondent does
not oblige the respondent to find work for the applicant. Be
that as it may for the reasons above I find the applicant was
not dismissed as is claimed in the application and this claim
will be dismissed.

Appearances:  Mr T Crossley appeared on behalf of the Ap-
plicant.

Mr A J Randles, The Chamber of Commerce and Industry,
appeared on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Arthur Cowl

and

Steelweld Personnel Pty Ltd.

No. 1835 of 1996.

COMMISSIONER J.F.GREGOR.

13 May 1997.

Order.
HAVING heard Mr T Crossley on behalf of the Applicant and
Mr A Randles on behalf of the Respondent, pursuant to the
powers contained in the Industrial Relations Act, 1979, the
Commission does hereby order—

THAT the application be and is hereby dismissed.
(Sgd.) J.F. GREGOR,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Gary Michael Crowe

and

Sea Chrome Marine Pty Ltd.

No. 243 of 1997.

COMMISSIONER C.B. PARKS.
2 May 1997.

Reasons for Decision.

(Given extemporaneously at the conclusion of the
submissions, as edited by the Commissioner.)

THIS matter was first listed for hearing and determination on
26 March 1997. On that date, shortly prior to the time pro-
ceedings were scheduled to commence, a female person who
identified herself to my Associate as the defacto spouse of the
applicant, advised by telephone that he was unable to attend
the Commission however he intended to pursue his applica-
tion. That the Commission took to mean that the applicant had
wrongly assumed that an adjournment to another date would
be automatic. At the commencement of that proceeding, the
situation of the applicant was made known to counsel for the
respondent who thereupon sought the dismissal of the appli-
cation. The Commission, being satisfied; that the applicant
intended to pursue his application; that he acted out of igno-
rance in not being represented at the scheduled hearing; and
that the respondent would suffer no prejudice other than the
witness costs regarding attendance at that proceeding, ad-
journed the matter to a date to be fixed and informed the
respondent that the Commission would look favourably upon
a future application regarding costs associated with the ad-
journed proceeding.

On 26 March 1997, the same day as the earlier proceeding,
I caused my Associate to write to Mr Crowe in the following
terms—

“The Commission today received telephone contact
from a Ms Girdlestone who purported d to act on your
behalf and requested an adjournment of the hearing listed
for 10.30 today. The request for adjournment was later
considered by the Commissioner at the hearing where the
respondent objected to the adjournment and asked that
your application be dismissed. Commissioner Parks de-
cided to grant the adjournment, however in view of the
late request for an adjournment and there being no ap-
pearance on behalf of yourself at today’s hearing, the
respondent was informed that the Commissioner would
look favourably upon their application for costs regard-
ing today. The Commission will notify you of the new
hearing date forthwith.”

It subsequently followed that on 8 April 1997 a notice of
hearing was forwarded to the address of the respondent advis-
ing that the matter would be heard this day, 2 May 1997 at
9.00 am. This date, and particularly the time scheduled for the
commencement of proceedings, having been selected to meet
the needs of the applicant, was fixed with the approval of the
respondent.

Today the applicant has again failed to attend, or be repre-
sented before, the Commission. The commencement of
proceedings has been delayed and during that period my As-
sociate made telephone contact with Mr Crowe who initially
informed her that “the hearing slipped his mind” but then stated
that he would not be attending notwithstanding, he was in-
formed that the Commission may proceed to dispose of the
application and he was reminded that costs may be awarded
against him. I am satisfied that he has had ample opportunity
to pursue his application, it will prejudice the respondent if
the matter were to be further adjourned, and given what has
transpired another adjournment would offend against the pub-
lic interest. I will therefore dismiss the application.

Counsel for the respondent sought an award of costs in rela-
tion to four items, three of which go to the wages due to a Mr
John Callaghan and a Mr David Nissaro, for a period of four
hours at $22.00 and $11.00 per hour, respectively on 26 March
1997, and for Mr David Nissaro, for a period of three hours at
$11.00 per hour, on this date, 2 May 1997. Those three items
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total $88, $44, and $33 respectively. The premises of the re-
spondent are located in the Fremantle area. Travelling costs
for one motor vehicle from that location to the Commission
and return are claimed at the rate of 40 cents per kilometre for
a 36 kilometre return trip on each of the three occasions the
respondent has attended the Commission to participate in pro-
ceedings on 20 February, 26 March, and 2 May, 1997. An award
of $43.20 is sought.

It is not common practice for the Commission to award costs
however the applicant in this matter has acted solely with self
interest and has had no regard to the consequences for the
respondent. An award of costs which arose as a direct conse-
quence of the application before the Commission ie travelling
costs claimed will therefore be granted. Although the attend-
ances of Messrs Callaghan and Nissaro prevented them
engaging in productive work for the respondent during those
periods, the payment of their wages by the respondent is the
usual liability of the respondent and they do not, in their en-
tirety, constitute a loss to the respondent. The wages element
of the claim is therefore refused.

Appearances:There being no appearance on behalf of the
applicant.

Mr N. Friedman (of Counsel) appeared on behalf of the re-
spondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Gary Michael Crowe

and

Sea Chrome Marine Pty Ltd.

No. 243 of 1997.

27 May 1997.

Order.
HAVING heard Mr N. Friedman (of Counsel) on behalf of the
Respondent and there being no appearance on behalf of the
Applicant, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT application No. 243 of 1997 be and is hereby
dismissed; and

THAT Gary Michael Crowe pay to Sea Chrome Ma-
rine Pty Ltd costs of $43.20, within 21 days from the date
of this Order.

(Sgd.) C.B. PARKS,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Michael Hart

and

Robowash Pty Ltd.

No. 1661 of 1996.

12 May 1997.

Reasons for Decision.
SENIOR COMMISSIONER: The Applicant was formerly
employed by the Respondent as its production supervisor. He
asserts that he was dismissed from his employment on or about
4 November last. In consequence, he claims to have been de-
nied benefits under his contract of employment. Those benefits

are a redundancy payment in the sum of approximately
$20,444; remuneration for the balance of the term of his con-
tract of employment in the sum of approximately $18,173;
and payment in lieu of notice of termination amounting to 16
weeks’ wages or approximately $12,115. By these proceed-
ings, the Applicant seeks to recover those monies as being
benefits denied to him under his contract of employment. Ini-
tially, the Applicant also sought to recover certain annual leave
entitlements, but that aspect of the claim has been settled and
now no longer forms part of this application.

The Applicant is a tradesman welder. He began employment
with the Respondent early in 1993 principally as a welder and
technical assistant. The Respondent was then in a developing
stage and, as its business grew, employed more welding and
other staff to the point where, in February 1995, the Applicant
was appointed as the Respondent’s production supervisor. As
such, he was required to manage all aspects of the Respond-
ent’s manufacturing process, including “maintenance of
building and machinery within predetermined budgetary limi-
tations ensuring that products comply with company quality
and delivery requirements”. Amongst other things, he was re-
sponsible for controlling and co-ordinating resources of the
fabrication and assembly department; for promoting and main-
taining sound industrial relations, personal health and safety
practices in accordance with Awards, Acts, Agreements and
company policies; and for disciplinary measures in regard to
poor performance, poor attendance and other misdemeanours.

Apart from a written job description, the terms and condi-
tions of the Applicant’s employment with the Respondent
appear to have been the subject of verbal arrangements until
mid-1995 when the Applicant entered into a written contract
confirming his position as production supervisor. So far as is
material that contract, by clause 10, provided—

“The commencing date of your employment under this
agreement, is confirmed as 4th January 1993 with the
conditions in this letter being from 1st May 1995. The
term of appointment is for a period of two years.
In addition the company has the right to dismiss any em-
ployee without notice for misconduct, becoming a
bankrupt, becoming of unsound mind, being convicted of
a criminal offence, becoming permanently incapacitated
by accident or illness or serious or persistent breach of
the employee’s terms and conditions of employment. In
the case of such breach only the Base Remuneration Pack-
age and benefits will be paid up to the time of dismissal.
In the case of the company terminating your employment
other than by summary dismissal and where the Com-
pany is subject to Merger, Acquisition, Re-arrangement,
Re-construction, Liquidation or Receivership you will be
entitled to receive a redundancy termination payment, but
which will be not less than three (3) months Base Salary
Package applying at the time of termination, plus 4 weeks
for every year of service.”

Under that contract he was to receive a base salary package
of $36,400 per annum to be reviewed annually. It is common
ground that in August 1995 the package was increased to
$39,375.

It is common ground, too, that by about the middle of 1995 the
Respondent was in need of extra funds. Those funds were pro-
vided by a Mr Jasper who, in early January 1996, became the
managing director of the Respondent. Mr Jasper insisted, as a
condition of advancing those funds, that the Respondent’s staff-
ing levels be reduced and, in particular, the number of managers
be reduced. As a consequence, the staffing levels were reduced
by almost two-thirds, although the Applicant continued to retain
his position as production supervisor. However, after Mr Jasper
became managing director, he indicated to the Applicant that he
thought that he should spend more time on the workshop floor
performing what he regarded as “productive work” and doing
less administration. Mr Jasper and his advisers apparently took
the view that there were so few people for the Applicant to su-
pervise that he was not fully occupied in a supervisory role. In
any event, they concluded that the Applicant could more gain-
fully be employed on the workshop floor rather than as a pure
administrator. The Applicant disagreed with this assessment,
although from time to time for brief periods, as the circumstances
required, performed some work normally carried out by his sub-
ordinates on the shop floor.
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It appears that nothing changed significantly with respect to
his position until 1 November last. On that day, Mr Jasper in-
formed the heads of the Respondent’s various departments, one
of which was the Applicant, that there would be changes in the
Respondent’s management structure. These changes were said
to be necessary in order to make the company more profitable.
In particular, he informed them that there was no longer to be a
“workshop foreman”, as Mr Jasper described the Applicant. The
Applicant’s position, as production supervisor, was to be abol-
ished and he was thereafter to be employed in the workshop
principally as a tradesman welder at his existing level of remu-
neration. In short, the Applicant says he was told that he was to
be a welder on the workshop floor rather than an administrator.
The administrative functions he performed were to be transferred
to other employees, notably the purchasing functions were to be
given to the purchasing officer in the main office. The Applicant
was surprised and upset by this revelation and responded by
sending a memorandum to Mr Jasper asserting that the change
was unwise and, in effect, indicating that he would accept the
decision only if he received written indication that his “position
as production supervisor has been made redundant”. Such an
indication was not forthcoming and, after a series of meetings
designed to resolve the impasse, the Applicant indicated that he
could not accept the employment being offered to him and was
leaving the Respondent’s employ. This he did on or about 12
November last. The Applicant says he had no option but to leave
because it was untenable for him to go and work on the shop
floor, having regard to his previous managerial oversight of the
workshop. He says that he would not be respected by the em-
ployees there. In essence, the Applicant says that the Respondent
was in breach of its contract with him by unilaterally changing
his duties to such an extent that he was entitled to treat the con-
tract as at an end. On this basis, the Applicant claims to be entitled
to the benefits outlined by virtue of the provisions of his contract
of his employment, in particular clause 10.

The Respondent opposes the claim. The Respondent con-
tends that the Applicant’s duties were not significantly altered
by the change and, moreover, says that he had previously sanc-
tioned the change by working as a welder without complaint.
It argues that the Applicant abandoned his employment and
therefore has no entitlement to the benefits claimed under his
contract of employment. In particular, the Respondent argues
that the provisions of the contract, with respect to redundancy
on which the Applicant relies, have no application in the cir-
cumstances outlined by the Applicant. It contends that the
Applicant was not made redundant. All the functions he was
required to perform are still required to be performed by the
Respondent, albeit not any longer by the Applicant. Further-
more, counsel for the Respondent argues that these provisions
of the contract do not have application simply where a person
is made redundant, but only where the redundancy occurs as a
result of a merger, acquisition, rearrangement, reconstruction,
liquidation or receivership. In this respect the contract should
be read as applying to events affecting the company itself rather
than employment relationships within the company. If, con-
trary to the Respondent’s contention, the Commission finds
that the Applicant’s duties were changed to such an extent as
to entitle the Applicant to treat the contract as at an end, the
Respondent contends that the only benefit to which the Appli-
cant is entitled is payment of his remuneration package for the
balance of the term of his contract. However, this sum is to be
reduced by earnings and income since he left the Respond-
ent’s employ and, furthermore, regard should be had to the
fact that the Applicant planned to leave the Respondent’s em-
ploy before the term expired to take up full-time studies.

I am left in little doubt that the changes proposed by the
Respondent at the beginning of November last can only fairly
be seen as constituting a significant change to the Applicant’s
duties and responsibilities. In this respect, I accept the Appli-
cant’s testimony and find that he was required to work full-time
“on the tools”, albeit at the same level of remuneration he was
receiving as production supervisor. I do not accept that he was
told that he was to continue to be a supervisor. Not only does
the Applicant deny having been told that, but that is not what
Mr Jasper put on the whiteboard at the time he was notified of
the change. Indeed, the whiteboard records that there would
be no “foreman”. Furthermore, I accept the Applicant’s testi-
mony that he was not told that he was in effect to be the senior
person with authority to control the workforce as if he was the

shop floor supervisor or leading hand. Notably, the Respond-
ent’s management consultant, Mr Durack, testified that there
was little scope for supervision since there were few employ-
ees working on the shop floor to be supervised.

I am quite satisfied, and find, that the task being required
of or offered to the Applicant was, in effect, a new job
substantially different from the old. He was, in effect, be-
ing demoted, at the very least, from a manager to a leading
hand. In my view, it was understating the status of his
position as production supervisor to say, as did Mr Jasper,
that the Applicant was in effect little more than a leading
hand with an office, or to say that he was a foreman. It is
clearly apparent from his written job description that he
was more than a foreman in the traditional sense of that
term. He had to manage the department as well as super-
vise the workforce. In any event, even if the position could
be seen as being that of a foreman, there was a significant
change in that all the managerial functions were taken from
him. In practice, if not in theory, the Applicant was being
asked to work with those with whom he previously man-
aged and it is not at all surprising that he should consider
that this arrangement would provide practical problems.
In all the circumstances, I am satisfied and find that the
Applicant was in reality dismissed from his employment.

There is ample decided authority to hold that a significant
change in the status or content of a job constitutes a construc-
tive dismissal where the employee refuses to accept the change.
Where, as here, there has in effect been a unilateral demotion,
the courts have almost invariably found that change to consti-
tute a dismissal (see: O’Connor v. The Argus and Australasian
Limited [1957] VR 374; “Truth” and “Sportsman” Limited v
Molesworth [1956] AR (NSW) 924). That is no less the case
because the change is forced on the employer because of eco-
nomic or other circumstances (see for example: Coleman v.
SNW Baldwin [1977] IRLR 342). In recent times, after much
debate, it has been held that, for the purposes of the Federal
unfair dismissal legislation, a demotion where the employee
remains in the employ of the Respondent does not constitute a
dismissal from employment (see: Brackenridge v. Toyota Motor
Corporation Australia Ltd (1997) 41 AILR 3-454). That, how-
ever, is not the case here. The Applicant no longer remained in
the Respondent’s employ. As has recently been made clear in
respect of a similar claim under the equivalent South Austral-
ian legislation, a demotion which results in the employee
leaving his employment constitutes a dismissal for these pur-
poses (see: Woolworths (SA) Pty Ltd v. Russian (1996) 66 IR
13). In the circumstances, I feel bound to comment on the
decision of the Industrial Relations Court of Australia in Mona-
ghan v. Wiluna Gold Mines Pty Ltd (1996) 40 AILR 3-408. In
that case, an employee, who, as in this case, refused to accept
a lower graded position in preference to redundancy was found
not to have been constructively dismissed. However, in that
case, unlike the present, the employee before resigning received
a redundancy payment and executed a deed releasing the com-
pany from further liability. In this case the Applicant at no
stage accepted redundancy, as appears to have been the case
for Mr Monaghan. In any event, I consider the decision in
Woolworths (supra) to be a more relevant statement of the
law.

Given, as I find, that the Applicant was dismissed from his
employment, it falls to consider whether he has been denied
the contractual benefits he claims. It seems accepted that, if
the Applicant has any entitlement to the monies claimed, it
arises principally under and by virtue of clause 10 of his con-
tract of employment. The Applicant concedes, correctly in my
view, that he is not entitled to recover remuneration for the
balance of the term of his contract, together with reimburse-
ment for lack of notice and the redundancy payment. The
Applicant contends that he is primarily entitled to the redun-
dancy payment, coupled with payment for reasonable notice
of termination.

In my view, the third paragraph of clause 10 must be read,
as counsel for the Respondent argues, not as applying in every
case where an employee is made redundant in his employ-
ment, but only where the redundancy arises out of the
circumstances outlined in that clause. Clearly provisions of
the paragraph referring to “merger”, “acquisition”, “liquida-
tion” or “receivership” have no application on this occasion.
However, contrary to the suggestion of counsel for the
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Respondent, in my view, the circumstances are such as to fit
the description of the Respondent company being subject to
“rearrangement”, if not to “reconstruction”.

I accept, as counsel for the Respondent argues, that concept
of reconstruction normally applies to a financial reconstruc-
tion. However, it is not a normal use of the language to also
speak of financial “rearrangement”. Having regard to the ref-
erence to “reconstruction”, it is difficult to see what is
contemplated by a rearrangement other than a rearrangement
of the personnel or management structure of the company. That
is all the more so having regard to the apparent purpose or
object of the paragraph which is to make provision for the
termination of employment before the expiration of the given
term by reason of redundancy. One of the most obvious ways
in which a person is likely to become redundant is through a
change or arrangement affecting the use of personnel. In my
assessment, it would be odd if the clause being designed to
deal with redundancies did not make provision for rearrange-
ment of the kind now under question.

In my opinion, it cannot be said sensibly that the Applicant
was not rendered redundant. His position was made redun-
dant and with that he became redundant unless he was to take
up, as I find, a different form of employment. He was the vic-
tim of what has, of recent times, become to be known as
“position redundancy” (see: Morison v. Honda Australia Mo-
torcycle and Power Equipment Pty Ltd (unrep) IRCtA—21/2/
97 : No. VI 2241/96; see too: Hawkins & Anor v. Common-
wealth Bank of Australia (1996) 66 IR 322). It is now clear
that when a position is abolished the occupant of that position
is, for these purposes, redundant (see: Gilmour v. Cecil Bros
& Ors (1996) 76 WAIG 4434). As a production supervisor, the
Applicant had clearly become redundant and, for the reasons
mentioned, that was due to a circumstance covered by his con-
tract of employment.

It follows that, in my judgment, the Applicant is entitled to
payment of a sum calculated in accordance with the formula
provided in clause 10 of his contract.

It may well be, as Mr Jasper said in his testimony, that the
provision is unduly generous and it may well be, as he said,
that it was imprudent, given the financial standing of the Re-
spondent, for the then managers of the Respondent to provide
the Applicant with such a contract. However, in the absence of
some misdeed on the part of the Applicant in this respect, as to
which there is no evidence, the Respondent cannot resile from
the contract simply because the new management of the Re-
spondent considers the actions of their predecessors to be
imprudent. Likewise, a change in the shareholding of the Re-
spondent since the contract was entered into does not afford a
sound basis for ignoring the contract, at least on this occasion.

I accept it to be a fact that the Applicant was planning to
resign from the Respondent either later in the year or early in
this year and certainly before the contract ran its full term.
Indeed, I consider the probabilities to be that he would have
resigned at least by the time the academic year had commenced.
However, the fact remains that he was dismissed before he
resigned. In the circumstances, as counsel for the Respondent
rightly acknowledges, whatever his intentions may have been,
they cannot be used to deny him the benefits of the entitle-
ments which his contract gives him in this respect.

As previously mentioned, the Applicant claims, in addition
to the redundancy payment, a payment equivalent to 16 weeks’
pay as and by way of payment in lieu of reasonable notice.
The agent for the Applicant did not really indicate the basis on
which that claim was made. As I understand it, the claim is
based on the proposition that there is an implied term in the
contract entitling the Applicant to reasonable notice of termi-
nation and that notice constitutes, in the circumstances, 16
weeks.

In my opinion, there is no basis for such an implication on this
occasion. Where the parties have taken the trouble to reduce
their contract to writing, particularly to make provision for ter-
mination of employment, only in the most exceptional
circumstances will a further term be implied into the contract.
As the High Court indicated in Byrne v. Australian Airlines Ltd
and Frew v. Australian Airlines Ltd (1995) 61 IR 32, a term will
not be implied if the contract is effective without it. Certainly in
the case of termination due to redundancy in the circumstances
outlined in the third paragraph of clause 10, the contract is not

ineffective. By any measure, the paragraph forms a meaningful
code for governing reimbursement in the case of the company
terminating the employment as a result of the company being
subject to rearrangement, as the Applicant asserts, and as I find
occurred. Provision is made for the very circumstances now in
question. A term cannot be implied simply because one or other
of the parties thinks the contract is inequitable without such a
term. In any event, the provision in question does not make a
provision merely for a redundancy payment, but for a “redun-
dancy termination payment”. This payment, as its name suggests,
provides for both a payment based on length of service, as is
usually the case for redundancy payments and for a payment of
not less than three months’ base salary, as might be expected for
a payment in lieu of notice. Thus the payment appears to take
into account lack of notice and incorporate a measure of reim-
bursement for the same.

In the circumstances, it is unnecessary for me to consider the
other aspect of the Applicant’s claim. In my judgment, he is
entitled to the redundancy payment only, based on the formula
outlined in his contract. Having regard to that formula, the Ap-
plicant is entitled to three months’ pay plus a further 12 weeks’
pay, being four weeks for “each year of service”. He has com-
pleted three years. There does not appear to be an entitlement to
a pro rata payment for partially completed years of service. On
this basis, I calculate his entitlement to be 25 weeks’ pay, i.e. the
sum of $18,930.25, subject to any taxation liability.

Appearances:  Mr T. Houweling as agent for the Applicant.
Mr A.J. Randles as agent for the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Michael Hart

and

Robowash Pty Ltd.

No. 1661 of 1996.

12 May 1997.

Order.
HAVING heard Mr T. Houweling as agent for the Applicant
and Mr A.J. Randles as agent for the Respondent, the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the Respondent pay to the Applicant the sum of
$18,930.25 subject to any tax liability in payment of a
benefit denied to the Applicant under his contract of em-
ployment with the Respondent.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Charri Hearne

and

Dajin Pty Ltd trading as

The Well Book Shop.

No. 1263 of 1996.

COMMISSIONER S.A. CAWLEY.

27 March 1997.

Reasons for Decision.
THE COMMISSIONER: This application is made under sec-
tion 29(1)(b) of the Industrial Relations Act, 1979. By it Charri
Hearne (“the applicant”) claims she has been harshly, oppres-
sively or unfairly dismissed by Dajin Pty Ltd trading as The
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Well Book Shop (“the respondent”) and had been denied con-
tractual benefits due under the contract of employment. So far
as the latter claim is concerned the applicant conceded at the
hearing that the only issue between her and the respondent
involved whether the employer had formally carried through
to enable the release of superannuation payments from the rel-
evant fund. In effect the contractual benefits claim was not
proceeded on save for a claim for superannuation as an ad-
junct to any order for compensation for contractual benefits
lost.

The respondent’s business is the retail of books. It operates
in a converted suburban house with a book shop in front and a
cafe at the rear for use by its customers. The operation is a
small business with one of the two principals of the respond-
ent (Ms Denise Meyer) managing it. She also is directly
involved in sales. Another employee is also engaged in book
sales work. A chef is employed in the kitchen. It appears there
are other employees engaged on a part time basis. The busi-
ness is open from 10.00am—10.00pm each day except Sunday
when the closing time is 6.00pm. The business had been open
less than two years at the time of hearing.

The applicant was engaged on 21 July 1996 under a federal
government subsidised employment scheme (Jobstart) to carry
out work associated with the cafe such as waiting on tables
and assisting in the kitchen. She reported to the chef (Ms Ann
Moore) who in turn reported to Meyer. The term of the con-
tract for the purposes of the subsidised scheme was four months.
There is nothing to suggest in this or any other aspect of the
contract that there was a fixed term of employment. The ap-
plicant’s hours of work were 9.30am to 5.00pm
Sunday-Thursday inclusive. At the time of dismissal the ap-
plicant had been employed by the respondent for approximately
eight weeks. The contract of employment ended on 17 Sep-
tember 1996 when the applicant was dismissed by Meyer. The
applicant was paid one week’s wages in lieu of notice.

The respondent says the decision to dismiss the applicant
was taken after the applicant’s work deteriorated in the latter
part of the employment. It says that this was manifested by a
lack of attention, inadequate work on occasions in the kitchen,
inadequate provision of services to customers and the enter-
ing into of an arrangement with an employee engaged in the
book retail side of the business to exchange shifts without the
knowledge of either her immediate manager Moore or of
Meyer. The applicant denies that her work was not up to stand-
ard or that any of the other concerns identified by the respondent
were either justified and/or drawn to her attention for remedy.
She complains that she was given no or inadequate opportu-
nity to confront any problem and was denied natural justice
when the respondent decided to dismiss her.

The applicant does not seek re-employment in the position
from which she was dismissed. Instead she seeks compensa-
tion from the respondent. In the claim as filed the compensation
sought was the payment of $2,611.50, a sum which included
claimed amounts for the purchase of prescribed clothes to wear
while on duty. By the time of hearing this amount was sought
to be varied to $2,625.00 plus $1,500.00. It appears prior no-
tice had been given to the respondent of this by the applicant.
In any event the objection of the respondent to any compensa-
tion or order for payment of monies was maintained but no
objection to the variation itself was pursued. In submissions
on behalf of the applicant it was put that the amount of
$2,625.00 had been arrived at having regard for the period of
unemployment of the applicant and mitigation by way of so-
cial security benefits and subsequent other employment.

In accordance with section 32 of the Industrial Relations
Act, 1979 there were attempts by the Commission to facilitate
discussions between the parties but these were not successful
and no conciliation proceedings took place.

The applicant gave evidence on her own behalf and Ms
Meyer and Ms Moore gave evidence on behalf of the respond-
ent. Much of the evidence of Moore and Meyer went to
criticisms of the applicant’s work. According to them there
was a deterioration in the applicant’s performance from about
the middle of the eight week period on and that these were
drawn to her attention.

Moore told of an occasion when she arrived at work in the
early evening to find that the applicant had not cleaned up the
food preparation area. She confronted the applicant the

following day and complained to Meyer. However it is the
evidence of Meyer and the applicant that the applicant was
actually given permission by Meyer to leave when she did.
The applicant says Meyer stated she would carry through on
the kitchen work herself whereas Meyer says she had under-
stood there were only a couple of dishes to be washed up and
did not expect Moore’s complaint.

And there is evidence of a meeting involving the applicant,
Meyer and Moore. The applicant’s evidence is to the effect
that Moore and Meyer mainly were concerned to enquire about
her personal well being, and while work matters were raised,
she was not counselled or warned about her performance.
According to the applicant, Meyer was in fact positive about
her work and encouraging. Meyer’s evidence supports this to
some degree in that she said she was always concerned to give
the applicant “positive feedback”.

In any event it is clear that there was a deterioration in
workplace relations after the kitchen cleaning episode result-
ing at some time in the applicant’s work being communicated
to her by Moore by way of daily written instructions. The ap-
plicant sought to depict this situation as akin to some sort of
personality conflict with Moore only and said she carried out
all the prescribed work; including extra duties. I found this
evidence somewhat disingenuous. It seems obvious that Moore
at least was unhappy with the applicant’s performance and
communicated that to Meyer and to the applicant. However it
appears that this was not translated at any time into an express
warning by the respondent that the applicant’s employment
was at risk and even the criticisms may have been blunted by
Meyer’s somewhat equivocal management style.

There is evidence of this in Meyer’s reaction to two inci-
dents involving the applicant’s absence from work. In her
evidence Meyer criticised the applicant for, early in the em-
ployment, seeking time off later the same day to attend an
appointment with a medical specialist. But Meyer actually gave
permission to the applicant on that day to leave work and did
not, it seems, raise any complaint with the applicant then or
subsequently.

The other incident was clearly a catalyst for the decision to
dismiss on Meyer’s evidence. On Thursday 12 September 1996
the applicant arranged with another employee to swap shifts
so that the applicant would not work on the next Sunday. The
applicant says she had no opportunity to seek approval of this
during Thursday at work and was going to do so on Friday
when she came to pick up that week’s wages. I found the ap-
plicant’s evidence on this point was not convincing. In any
event Meyer heard of the intended shift swap on Friday 13
September 1996 from the other employee, rang the applicant,
criticised her for not seeking permission, and then, without
knowing why the applicant sought not to work as contracted,
actually approved the applicant’s paid absence from work on
the Sunday; albeit the inconvenience and cost involved was a
criticism levelled against the applicant in the hearing.

The next contact between the applicant and Meyer was that
Sunday when the applicant telephoned her to advise that she
was unwell and unable to attend work as scheduled on the
Monday. The evidence is that Meyer reacted with words to the
effect that this may be “the last straw” and that she would
discuss the situation with Moore and telephone the applicant
the following day (Monday 16 September 1996). Meyer’s evi-
dence is that she tried to contact the applicant many times the
following day and on Tuesday 17 September 1996 but to no
avail. Contact was actually made by the applicant who says
she telephoned Meyer to advise she was now well for work
and would be attending the following day. It was then that the
employment was terminated by Meyer. Whether the applicant
was entitled to any paid sick leave was not raised and the ap-
plicant actually was paid subsequently for the days she says
she was sick.

Meyer says the applicant knew from the conversation with
her on the Sunday that continuation of her employment was at
risk. However, having regard for all the circumstances I am
not convinced that a presumption of notice or warning can be
made. I think it more likely than not that Meyer, who appeared
to be a solicitous caring person, did not clearly state to the
applicant at any time that her employment was at risk and,
even when she was critical of the applicant’s performance and
attitude on earlier occasions, she likely expressed these
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somewhat equivocally. While I am sure the applicant was not
by any means as unaware of complaint as she claims, the evi-
dence is that she was not clearly confronted on significant
aspects of these by Meyer who had the hiring/firing authority
for the respondent. In this respect, then, the lack of clear warn-
ing, that the decision to dismiss in the manner it was carried
out was unfair.

Having regard for the circumstances I am satisfied reinstatement
should not be ordered. In considering the claim for compensation I
have had regard for the mitigation of the applicant’s loss through
social security payments and other work. A principal consideration
in the context of the maximum compensation provided by the legis-
lation is the very brief period of employment here. I have concluded
a sum equivalent to three weeks’ wages less due taxation should be
awarded in compensation.

I note the respondent’s statements to the effect that the weekly
wage paid inadvertently had been set too high. But, with re-
spect, the conditions to apply to conduct of the contract of
employment is one directly for the parties (the employee and
the employer). The rate paid the applicant during the employ-
ment must be the rate for reference here.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Charri Hearne

and

Dajin Pty Ltd trading as

The Well Book Shop.

No. 1263 of 1996.

COMMISSIONER S.A. CAWLEY.

9 April 1997.

Order.
HAVING heard Mr R Clohessy on behalf of the applicant and
Ms D Meyer on behalf of the respondent, now therefore, I the
undersigned, pursuant to the powers conferred under the In-
dustrial Relations Act, 1979 do hereby declare and order —

1. THAT the applicant was unfairly dismissed.
2. THAT the respondent pay to the applicant a nett sum

equivalent to three weeks wages less taxation within
28 days of the 27th day of March 1997 calculated at
the rate of $409.00 gross per week.

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Gavin Levitzke

and

Western Australian Football Commission Inc.

No. 722 of 1997.

16 May 1997.

Reasons.
SENIOR COMMISSIONER: The Respondent conducts an
Australian Rules football competition consisting of a league,
reserves and colts competition. For that purpose, it apparently
calls for applications at the start of each season for persons
interested in being appointed as umpires in the competition.

Early this year the Applicant made an application to be ap-
pointed as a field umpire. He had umpired in that capacity in
the reserves and colts competitions during the 1995 and 1996

seasons. His application appears to have been accepted by the
Respondent. However, after umpiring a number of practice
games early in March of this year before the 1997 season for-
mally began, he was informed by the Respondent’s senior field
umpire’s coach that his standard of umpiring had not improved
on the previous season and, as a consequence, it was unlikely
that he would make the league list this season. He apparently
was considered to be a good reserves umpire, but not good
enough in the face of competition from others to be selected to
umpire at the league level. In the circumstances, the Respond-
ent’s senior field umpires’ coach considered that it would be
in the Applicant’s best interests for him to pursue a career in
the Sunday or amateur league where he might be given a more
senior umpiring role. Furthermore, the coach considered it
would be in the Applicant’s best interests if he was informed
of this assessment, which was conveyed to him shortly before
the season began.

The Applicant claims to have been “devastated” by this rev-
elation, especially as it came without warning to him. Indeed,
he alleges that one of the Respondent’s accredited observers
of umpires had complimented him at his pre-season perform-
ances. In addition, the Applicant says he was not told of the
deficiencies in his umpiring standards which apparently led
the selection committee to conclude that he would not progress
to the league list. The Applicant asserts that, in the circum-
stances, he was dismissed harshly, oppressively and unfairly
by the Respondent from his employment as an umpire and
now seeks reinstatement in that employment.

For the Applicant to succeed he must first establish that he
is an employee of the Respondent and then that he was dis-
missed from his employment. Once that is established, he must
also establish that the dismissal was either harsh, oppressive
or unfair and that being the case, that he should be reinstated
in the employment, or otherwise compensated by an award of
monetary compensation.

There is a long list of decided authorities to suggest that a
professional sportsman may well be an employee. Many of
those cases are set out in the decision of the Commission in
Bartlett v. Indian Pacific Limited (1988) 68 WAIG 2508 at
2516. To that list of cases the case of News Limited v. Austral-
ian Rugby Football League Ltd (1966) 139 ALR 193, and the
cases therein referred to, could now be added. As pointed out
in the Bartlett case (supra) at page 2514 “the fact that football
is a sport does not mean that a man paid to play it is not thereby
engaged in the employment” even though the income derived
from the sport is not the sole source or even the principal source
of income. However, as the decision of the Federal Court in
Hughes v. Western Australian Cricket Association (Inc) and
Ors (1986) 69 ALR 660 reveals, it is not universally the case
that a person who is paid to play sport in a highly regulated
competition (such as that run by the Respondent) will be an
employee (see too: Adamson v. New South Wales Rugby League
Ltd (1991) 103 ALR 319). In this case, I would have thought it
arguable that the Applicant was not an employee but, rather,
engaged under a contract for the provision of services rather
than under a contract for service. The limited information pro-
vided to the Commission suggests that he was not engaged
under an arrangement akin to those considered in the cases
referred in the Bartlett case (supra) and, in particular, not sub-
ject to the same degree of control in the provision of his services
as were the professional sportsmen in these cases.

In any event, assuming for the present purposes, but without
of course deciding it, that the Applicant was at all material
times an employee of the Respondent, it is highly doubtful
whether the Applicant could be said to have been dismissed
from his employment. At the very best, from his point of view,
he was a casual employee. He was employed, if at all, to work
as and when selected by the selection committee to umpire,
that is, he was employed to work as and when required by the
Respondent. There is little or nothing to indicate that he was
given a guarantee to be selected to umpire each week and I
would be surprised if, indeed, there was such a guarantee. In
the circumstances, his complaint is really that he was refused
employment rather than that he was dismissed from employ-
ment. At least in this jurisdiction there is a significant distinction
between the refusal to employ and the dismissal from employ-
ment (see: The Board of Management Princess Margaret
Hospital for Children v. The Hospital Salaried Officers Asso-
ciation of Western Australia (Union of Workers) (1975)
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55 WAIG 543). A person who is refused employment is not,
for these purposes, dismissed from employment (see: The Or-
ange City Bowling Club Ltd v. The Federated Liquor and Allied
Industries Employees Union of Australia, New South Wales
Branch [1979] AR (NSW) 90; and see too: Howe and Kosier v.
Hutt Street Private Hospital (1987) 54 SAIR 423).

Even if, which seems unlikely, the Applicant could establish
that he had been dismissed from his employment, it is difficult
to see how the Applicant could establish that the dismissal
was unfair in an industrial sense. On his own admission, the
dismissal was related to a perceived inadequacy in perform-
ance. That assessment was made by the Respondent’s selection
committee and it would be incumbent upon the Applicant to
show that this assessment was one not properly open to it. It is
now trite to say that, in considering claims of this nature, it is
not the Commission’s function to act as a surrogate manager
and substitute its opinion for that of the manager but, rather, to
determine whether the managerial decision complained of was
one which was not reasonably open in the circumstances (see:
Robe River Iron Associates v. The Construction, Mining and
Energy Workers Union of Australia, Western Australian Branch
(1989) 69 WAIG 1027). Put in the context of this case, it is not
for the Commission to act as if it were the selection commit-
tee, but, if at all, to make a judgement as to whether the decision
of the committee was reasonably open to it. If, as the Respond-
ent asserts, the Applicant was not selected for umpiring in its
league competition because in his two seasons of umpiring his
group ranking was in the bottom half of all the umpires used
and his personal ranking in each of the two seasons he um-
pired was “average”; because in both seasons he had failed to
obtain Level 3 accreditation and because physical testing early
in the year indicated that his preparation for the forthcoming
season was well below expectations, it is difficult to see how
he could sustain an allegation that the decision complained of
was not one reasonably open to the Respondent. Even if, as
the Applicant alleges, his dismissal came without warning and
he was denied an opportunity to comment on the match re-
ports in an endeavour to show that his umpiring was not
deficient, it does not follow that the dismissal was industrially
unfair. Again, it is trite to say that the procedure by which a
dismissal was effected is but one of the circumstances to be
considered (see: Shire of Esperance v. Mouritz (1991) 71 WAIG
899; Byrne v. Australian Airlines Limited (1995) 61 IR 32).
Where, as I suspect is this case, the factor determining whether
the Applicant is engaged as an umpire depends on his per-
formance by comparison with that of others, the existence, or
otherwise, of warnings is less important than in traditional
forms of employment. Warnings may well enable him to im-
prove in the future, but cannot alter past performances upon
which, presumably, judgement was made as to whether fur-
ther employment should be offered. Moreover, because the
Applicant may think he is a better umpire than the Respond-
ent contends, does not mean that the assessment of the
Respondent is wrong or otherwise unreasonable.

There is, however, an overriding consideration. Whether,
and to what extent, the Commission grants a particular rem-
edy authorised by the Act, in any case, is largely discretionary
(see: Bechara v. Gregory Harrison Healey and Co. (1996) 65
IR 382). As with any matter before it, the Commission is to
exercise its jurisdiction, having regard to “equity, good con-
science and the substantial merits of the matter”. In other words,
in a jurisdiction such as this, the Commission is not simply
obliged to consider the legal rights and liabilities of the par-
ties, but to the practical industrial implications of any decision
it might make. In this respect, I adhere to what I said in the
Bartlett case (supra), namely that “there needs to be some
degree of reality about the enforcement of industrial laws of
this kind; not a blind adherence to academic principles”. Proper
regard needs to be had to the nature of the employment and
the nature of the workplace. It would be intolerable if each
and every umpire and, for that matter, each and every player
in the Respondent’s competition not selected to umpire or play
at the level he expected to umpire or play, complained to the
Commission so that the Commission was to sit in judgement
on the correctness or otherwise of the decision of the relevant
selection committee. Apart from the obvious deleterious ef-
fect it would have on the operation of the relevant competition
and the consequent adverse impact that would be likely to have
on other employees in the industry and on the public, the

Commission is not equipped to make such decisions within
meaningful time limits, if at all. In my view, in claims of this
nature it will rarely be the case that the Commission would
not exercise the power given to it by section 27(1)(a) of the
Act and decline to deal with the matter if, which is doubtful,
the Commission has jurisdiction to deal with such claims.

After seeking independent advice, the Applicant sought leave
to discontinue these proceedings. Essentially for the forego-
ing reasons that leave was granted.

Appearances: Mr G.M.P. Gray as agent for the Applicant.
Mr D.R. Johnson on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Gavin Levitzke

and

Western Australian Football Commission Inc.

No. 722 of 1997.

16 May 1997.

Order.
HAVING heard Mr G.M.P. Gray as agent for the Applicant
and Mr D.R. Johnson on behalf of the Respondent, the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders-

THAT by leave the application be and is hereby wholly
discontinued.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Errol John McGrath

and

Houghtons Tractor & Machinery Sales Pty Ltd.

No. 1460 of 1996.

COMMISSIONER S.A. CAWLEY.

6 March 1997.
Reasons for Decision.

THE COMMISSIONER: By this application Errol John
McGrath (“the applicant”) claims he was denied contractual
benefits due him under a contract of employment with
Houghton’s Tractor and Machinery Sales Pty Ltd (“the respond-
ent”). The respondent denies any contractual benefits are due.

The respondent’s business is the sale of new and second
hand industrial and agricultural machinery. The applicant was
employed in the position of sales representative in or about
November 1994. In June 1996 he resigned to take a position
with another employer who is in the same business as the re-
spondent. The applicant’s employment by the respondent was
remunerated by way of a retainer of $26,000.00 and 10% com-
mission based on the respondent’s gross after completion of a
sale resulting from an order achieved by the applicant.

The applicant’s claim simply is that prior to his resignation
from the respondent’s employ he had achieved a number of
sales for which commission would be due in the normal course
of events but which the respondent refused to pay him.

The respondent’s filed answers to the claim of denied com-
mission payments can be summarised as follows —

• There was no contract in place between the appli-
cant and the respondent;
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• The applicant did not participate in all the require-
ments of the nominated transactions to qualify for
the commissions;

• Some of the transactions had not taken place;
• The applicant actively sought to have some of the

transactions re-written in his new employer’s name
after his commencement there.

So far as this last allegation is concerned, no evidence was
brought by the respondent which went anywhere near estab-
lishing this as fact and so far as the respondent sought to rely
on it by inference in its submissions as reason for denying any
contractual benefits to the applicant, that submission is rejected.

So far as the other preliminary matter raised in the first part
of the answers is concerned it is noted that the respondent
acknowledged at the hearing that an employee-employer rela-
tionship between the applicant and the respondent existed. As
the statement in the answer was not addressed in the respond-
ent’s case, and, there being no evidence produced to support
the contention and there being evidence otherwise, that an-
swer has no force.

Those two answers (one going in effect to “good faith” is-
sues and the other to jurisdiction) now disposed of, the question
of the entitlements claimed remains.

The applicant’s case can be briefly stated as follows. Prior
to his resignation from the respondent’s employ he had ob-
tained signed purchase orders from a number of customers for
machinery which would have given rise to an entitlement to
be paid a commission. The applicant nominated seven orders
which he says could be so categorised and claimed there were
others he could not nominate because the respondent had all
the documents. For the same reason of no access to documents,
he said that the figures cited as the entitlements due on the
nominated orders were as estimated at that time rather than at
the point of sale.

At the hearing the respondent acknowledged the applicant
was due a commission payment amounting to $215.21 on one
sale not raised in the applicant’s claim but submitted that the
applicant was not due any of the claimed benefits under the
terms of his contract because in some cases the sales were not
completed or not completed in accordance with the applicant’s
sales purchase order contract with the customer and/or, if he
was due any benefit under the contract, it could only be at the
rate of 5% (not 10%) because he had not carried through on
the normal services provided to the customer to the point of
finalisation of the purchase.

The applicant acknowledged that he had not carried through
on the usual services provided to the customer because he re-
signed from the employment prior to the completion of those
sales. He went on to say he had never heard of the 5% com-
mission rate in any circumstances, that the 10% rate had always
applied during his employ even when he had not personally
followed through (for instance due to absence on leave) and
that other sales employees had received commission on sales
contracts signed up prior to ending the employment but not
completed by then.

The fundamental question of entitlement goes to the facts of
the contract and performance. There was to all intents and
purposes no written contract but the parties are agreed on the
terms of the contract of employment save as to commission
benefit to apply after the end of the contract between the ap-
plicant and the respondent.

The following conclusions apply with respect to the claimed
sales which have been identified by the applicant.

First, the matter of any reduced commission. I note a wit-
ness for the respondent, Mr G P Millar who said he was a
salesmen at the business and employed the applicant, gave
evidence that a 5% commission applied in cases where the
follow through was not carried through by a sales representa-
tive to finalisation. He went on to say he believed the applicant
would have known about the 5% commission rates applica-
tion because it was common knowledge in the respondent’s
business but acknowledges he never discussed it with the ap-
plicant.

I think it more likely than not that a 5% commission was
paid in the respondent’s business when a sale was not fol-
lowed through in the usual way by the sales representative
who achieved the purchase order but that this was not

invariably the case. The question is whether it was a term of
the applicant’s contract with the respondent. It was not a writ-
ten term of the contract and the evidence is that it was not a
term discussed between the parties. I note the evidence of Mr
Millar to the effect that the applicant should have known about
it and the applicant’s contention that he had never heard of it.
I found the applicant to be a credible witness throughout and
accept that he did not know about any 5% commission. But
that is not the end of it. It seems to me that there is enough
before the Commission as to the nature of the contract of em-
ployment and the conduct of the parties to warrant consideration
of whether it is open to imply that it was a term of this contract
that a 5% commission apply on occasions and have concluded
that it was, but limited to sales contracts arising before the
termination of the contract of employment but incomplete at
the time of termination, for the following reasons.

The applicant acknowledges that his position required fol-
low up services for a customer after the obtaining of a purchase
order. The 10% commission was due on completion of the
sale which usually involved him carrying out these services.
There had been occasions during the employment when these
services were not carried out by him and the 10% commission
rate was still applied. But it seems to me on the evidence that
this is readily explicable in that in the event of his unavailabil-
ity at the time (because of leave or other sales work) it would
be done by another employee (and similarly by the applicant
in lieu of other sales representatives following through on other
occasions). The difference with respect to his claim here is
that the applicant was not only not available to follow through
on these purchase orders, he was unavailable per se because
of his resignation. In these circumstances it is reasonably open
to imply the 10% commission would not be due but that a
lower commission could be implied.

In this context there is the 5% commission basis identified
by the respondent and its witnesses. The respondent seemed
to imply at least that a “sliding scale” of commission could
apply based on the amount of work carried through on in a
particular case or no commission at all would apply if the terms
of a purchase order were varied in some way subsequent to
the applicant’s departure. But the evidence does not support
either. On what was before me, especially the evidence of Mr
Millar, the only any variation from the standard 10% commis-
sion, was a 5% commission to apply in a case where the
applicant was responsible for the original purchase order be-
ing made by a customer but did not follow through under this
contract of employment.

There is no dispute that in the identified sales the applicant
was the sales representative involved in the original purchase
order of the seven items identified in his claim. I have con-
cluded that the applicant is due 5% commission on completion
of sale of each of the items identified in his application. Or
course where there is no completion, no entitlement has arisen
but may still and where there is completion but no gross profit
to the respondent no entitlement will arise.

I note that the applicant has claimed there are other items
the subject of purchase orders on which commission would be
due him but which he has not identified for want of access to
documents held by the respondent. The applicant’s claim in
this respect was not proceeded on and no finding is made here
in relation to it. The order which will issue in this matter will
reflect this as well as the preceding conclusions and a facility
for the establishment of the facts for the purposes of the
amounts of commission which may be due now and/or a facil-
ity for establishing the facts of subsequent completion of
relevant sales.

I also note that the order which issues will not specifically
encompass the commission of $215.21 which the respondent
acknowledges is due in that it is not a commission directly
related to any of the identified sales raised in the applicant’s
claim as filed.

The order will issue in the form of minutes with a speaking
to those minutes if required by either party.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Errol John McGrath

and

Houghtons Tractor & Machinery Sales Pty Ltd.

No. 1460 of 1996.

COMMISSIONER S.A. CAWLEY.

17 March 1997.

Order.
HAVING heard the applicant on his own behalf and Mr C

Houghton on behalf of the respondent, now therefore I the
undersigned, pursuant to the powers conferred under the In-
dustrial Relations Act, 1979 do hereby order —

1. THAT the respondent pay the applicant the sum of
$215.21 within 10 days of the 6th day of March 1997.

2. THAT the respondent pay the applicant a commis-
sion of 5% of the respondent’s gross on completion
of sale of each of the following —

(a) New loader back hoe to Jirah Contracting;

(b) New loader back hoe to G. Keilman;

(c) Two new mowers to G. Keilman;

(d) New tractor loader to Patrick Henry;

(e) Second hand Case 1845B to Jimmy Smith;

(f) New versatile tractor to Ord Laser.

3. THAT the respondent produce for inspection by the
applicant within 15 days of the 6th day of March
1997, or as agreed between both parties, all docu-
ments in its possession involving or relating to the
purchase order of each of the items in 2. hereof and
subsequently up to including the completion of sale
of the item if applicable.

4. THAT in the case of no completion of sale of any of
the items listed in 2. hereof by the time 3. hereof
elapses, then the respondent shall inform the appli-
cant in writing of any subsequent completion of sale
of such item no later than seven (7) days after it has
been effected along with a statement of any com-
mission it says is due the applicant.

5. THAT with respect to 4. hereof the applicant shall
have the right of inspection of the completion of sale
documents in the possession of the respondent for
fourteen (14) days from the date on which the appli-
cant receives such notice after which the right will
lapse.

6. THAT the respondent shall pay the applicant any
commission due within 21 days of the date the noti-
fication of completed sale was forwarded to the
applicant.

7. THAT in the event the applicant exercises a right of
inspection, the applicant shall maintain confidenti-
ality of all the information and/or documents so
accessed, save in the case of an application for en-
forcement of this order or an application for
commission benefits claimed due pursuant to the con-
tract of employment between the applicant and the
respondent which ended in June 1996.

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Anthony Joseph Portolesi

and

Fini Group Management Pty Ltd.

No. 1819 of 1996.

16 May 1997.
Reasons for Decision.

COMMISSIONER A.R. BEECH: On the 22nd November
1996 Fini Group Management Pty Ltd (the company) sum-
marily dismissed Mr Portolesi from his employment as General
Manager of the Construction Division of the Fini Group of
Companies. Mr Portolesi claims that the dismissal is harsh,
oppressive or unfair. The claim is denied.

In this matter the onus is on the company to show that there
is a ground or are grounds upon which the Commission could
find that the dismissal was justified. Even if it does so Mr
Portolesi will have established his claim if he shows that the
dismissal was harsh, oppressive or unfair.
Background

Mr Portolesi commenced employment with the company in
approximately August 1994 as a Contract Administrator. His
contract of employment was principally oral but it was an ex-
pressed written term that his annual salary would be $40,000
gross per annum. He was entitled to the use of a fully main-
tained company vehicle and the use of a company mobile
phone. On the 5th September 1994 his salary increased to
$50,000 per annum. On the 1st October 1994 Mr Portolesi
was promoted to the position of Construction Manager of the
Construction Division with a salary of $80,000 per annum.
On or about the 9th January 1995 he was promoted to the Joint
General Manager of the Construction Division of the Fini
Group with a salary of $100,000 per annum. It is this last
mentioned salary which is at the core of the dispute between
the parties. Mr Portolesi’s evidence is that his salary was
$100,000 net per annum. It is necessary to examine the issues
surrounding this claim in more detail.

Mr Portolesi’s claim is that when he was first introduced to
Mr Adrian Fini, the Managing Director of the Fini Group of
Companies, in July 1994 Mr Fini explained to him his future
intentions to restructure the Group. Mr Portolesi’s recollec-
tion is that it would give him the opportunity to be “an
entrepreneurial type person” running his own division. Mr
Portolesi negotiated his conditions of employment directly with
Mr Fini. He states that those negotiations resulted in an oral
agreement. His initial employment letter (exhibit 4) is seen by
Mr Portolesi as merely a standard employment letter “which
goes to all employees” and did not really reflect his agreement
with Mr Fini. Mr Portolesi became impatient when the pro-
posed restructure did not eventuate as he anticipated. He says
that Mr Fini asked him what he needed to stay with the com-
pany, to “hang in there until the structure is in place” (transcript
p.39). He states that this conversation is where he asked for a
salary of $100,000 net. He states that, although Mr Adrian
Fini stated that no-one in the company was paid that much
money, after some further discussion it was agreed that his
salary would be $100,000 gross but that Mr Portolesi would
have access to a “staff account” which would “gross up” Mr
Portolesi’s wage to the level of approximately $100,000 net.
If Mr Portolesi’s gross salary equalled approximately $60,000
net, the account would provide the balance of $40,000 in serv-
ices. Mr Portolesi states that, on that understanding and with
the express authority of Mr Adrian Fini, he then incurred a
number of expenses on that account. He claims further that,
with the express authorisation of Mr Adrian Fini, Mr Portolesi
gained the company’s assistance in enabling Mr Portolesi to
purchase a house in Dobson Way, Hillarys for $200,000. He
states that in approximately July 1995 he had a discussion with
Mr Fini. Mr Portolesi felt that his work and expectations thus
far were satisfactory but he “needed to have this new structure
in place, that’s what I was really interested in” (transcript p.47).
He states that Mr Fini assured him that progress was being
made in the restructuring but that, as his brother had resigned
his position as head of the construction division, in the interim
Mr Portolesi would be able to “take over his position” with
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his 20% share of the profits of the building division of the Fini
Group of Companies. In January 1996 Mr Portolesi gained
the express permission of Mr Adrian Fini to have his house in
Dobson Place renovated through the company. This he did. At
the time the dismissal occurred the expenditure on Mr
Portolesi’s staff account was $115,928. The expenditure on
the renovation of Mr Portolesi’s house amounted to $325,768.

The evidence from Mr Fini is that he was unaware of the level
of the expenditure. It was drawn to his attention in approximately
July 1996 and when he became aware of the level of expendi-
ture he was shocked. He informed Mr Portolesi that, in the
company’s view, Mr Portolesi had spent the company’s money
greatly in excess of any authorised expenditure. Indeed I am
satisfied that such was his reaction that he used the words “you
have raped me and raped my family” in his conversation with
Mr Portolesi. He required Mr Portolesi to forthwith repay a sum
of money and to reach an understanding whereby the balance of
the expenditure would be eventually repaid.

The negotiations between Mr Fini and Mr Portolesi were even-
tually unsuccessful. Mr Fini’s evidence is that on three occasions
Mr Portolesi agreed with the company that some money would
be repaid and an understanding would be reached about the out-
standing balance. Mr Fini would have been satisfied had this
occurred. However, repayment did not occur and the correspond-
ence shows that matters came to a head on the 8th November
1996 when Mr Fini wrote to Mr Portolesi to formally request a
meeting to see if “we can come to an arrangement which is suit-
able to the company and yourself” (exhibit 3-39). Mr Fini
proposed that, as part of the arrangement, he would consider
allocating a “discretionary bonus Mr Portolesi might otherwise
have received” towards meeting his debt to the company. Noth-
ing was resolved at the meeting on the 11th November. On the
14th November Mr Fini wrote a formal letter of demand for the
repayment of the funds (exhibit 3-41).

Mr Portolesi then engaged a firm of solicitors. His solicitors
wrote a letter to Mr Fini on the 18th November 1996 which
did two things: it claimed that Mr Portolesi did not owe the
company any money at all due to the terms of Mr Portolesi’s
contract of employment and the further understanding alleged
to have been reached between Mr Portolesi and Mr Adrian
Fini that Mr Portolesi would be entitled to a 20% profit share
of the company; and the letter demanded the “immediate pay-
ment of the sum of $19,474.62 being the balance of Mr
Portolesi’s claimed base salary entitlement”. This led directly
to the letter of the 22nd November 1996 which terminated Mr
Portolesi’s employment. It noted that Mr Portolesi’s letter of
the 10th November 1996 to Mr Fini was contrary to Mr
Portolesi’s promises to repay the money; that the expenditure
was regarded as unauthorised and a fundamental breach of Mr
Portolesi’s contract of employment; that the company had given
an adequate opportunity for the issue to be resolved; that Mr
Portolesi “wrongfully asserts” that he is entitled to keep the
value of the expenditure. The company regarded Mr Portolesi’s
conduct as being fundamentally in breach of his employment
contract and summarily dismissed him.

Mr Fini’s evidence is that the company had tried for months
and months to reach an agreement with Mr Portolesi. He would
still, even at the 14th November 1996, have been prepared to
discuss it but he had by then lost trust in Mr Portolesi.

In this regard it is important to note that the dismissal of Mr
Portolesi did not occur simply because Mr Portolesi had in-
curred the expenditure mentioned above. The evidence is quite
clear that no question of dismissing Mr Portolesi arose when
Mr Fini discovered the extent of the expenditure. The com-
pany was prepared to enter into an arrangement about
repayment over time. Mr Portolesi was regarded as a person
with potential long-term employment with the company. I ac-
cept Mr Fini’s evidence that the company was quite prepared
to agree to a long term arrangement. The termination occurred
after Mr Portolesi, eventually, stated that he did not owe the
company any money at all. It was at that point that the com-
pany, for the reasons set out in Mr Fini’s letter of the 22nd
November 1996, decided that there was no prospect of any
continuing working relationship remaining between Mr
Portolesi and the company and dismissed him. I therefore do
not accept any suggestion that the company condoned Mr
Portolesi’s actions by failing to dismiss him as soon as it be-
came aware of the level of expenditure incurred.

The terms of the contract of employment
As both parties recognise, it is necessary to determine the

terms of Mr Portolesi’s contract of employment. If, as he as-
serts, the total expenditure incurred by him was permitted under
the terms of his contract of employment, then the demand of
the company for the repayment of the funds could not be war-
ranted and Mr Portolesi’s refusal to do so could not be a
justifiable ground for dismissal. If, however, Mr Portolesi’s
contract of employment did not permit that level of expendi-
ture to be incurred then the company was within its rights to
demand an understanding be reached regarding the repayment
of the funds and Mr Portolesi’s refusal to acknowledge the
debt would lead the Commission to the conclusion that his
dismissal was not unfair. The onus lies on Mr Portolesi to prove
that the terms of his contract of employment were as he al-
leges.

I find on the evidence that Mr Fini gave Mr Portolesi au-
thorisation to purchase household equipment for Mr Portolesi’s
own personal use and have the accounts sent to the company.
He approved the company assisting Mr Portolesi with the de-
posit for the Dobson Place house. The company also guaranteed
the housing loan for him. As to the staff account operation Mr
Fini admits (transcript p.350) that he did not indicate to Mr
Portolesi any arrangement regarding repayment “by a certain
date”. No limits were set by Mr Fini. I am also satisfied that
Mr Fini gave authorisation to Mr Portolesi to renovate Mr
Portolesi’s house through the company.

The difference between the parties is whether the expendi-
ture incurred was a loan or part of Mr Portolesi’s salary
package. I have set out previously Mr Portolesi’s claims re-
garding his entitlements. Mr Fini is firm in his denial of the
claims. The concept of restructuring was not really canvassed
until early 1995. The salary concept discussed with Mr
Portolesi involved a salary with a discretionary bonus. He re-
calls Mr Portolesi as pushing aggressively for promotion and
title. Mr Fini denies ever discussing with Mr Portolesi his broth-
er’s share of the profits although he did indicate that there
would be an opportunity to earn equity in the new structure of
the company (transcript p.353). He was prepared to assist Mr
Portolesi, such as when he agreed to assist Mr Portolesi to
purchase his house, but it was on the basis that the money was
a loan.

I turn to consider the evidence regarding the operation of
the “staff account” as it related to Mr Portolesi. The Commis-
sion has before it material relating to the operation of what has
been more formally described in the proceedings as the “Staff
Loan Account” system operated by the company. On the evi-
dence, any employee of the company who has been employed
for a minimum period of time is able, with authority, to pur-
chase items in the name of the company for his or her own
purposes. The understanding is that the company is to be re-
imbursed by the employee within the normal billing period.
There are some exceptions. On the evidence, Mr Fini treated
Mr Portolesi as an exception. He understood that Mr Portolesi
had difficult financial circumstances and few possessions. As
Mr Fini stated in evidence, it was unusual to have a General
Manager who was also broke and who asked for money to be
lent to him—it had not happened before (transcript p.448). He
therefore permitted Mr Portolesi to use the Staff Loan Ac-
count for items of expenditure that might not normally have
occurred with other employees. It was an arrangement between
Mr Fini and Mr Portolesi. Even the company’s Financial Con-
troller was not privy to it. However there is no compelling
evidence which shows that the Staff Loan Account, as it was
operated in relation to Mr Portolesi, was to be different from
its usual structure: that it is a loan by the company to the em-
ployee concerned. Certainly, on the evidence produced, Mr
Portolesi put on to the account many bills relating to the day-
to-day running of his household in a manner different to any
other employee. However he has not been able to demonstrate
to the satisfaction of the Commission that his staff account
was other than a loan account. Mr Fini is adamant in his evi-
dence that the use of the account was not part of the salary
package. He was unshaken in cross-examination on the point.
It is the case that Mr Portolesi was never sent an invoice by
the company regarding his staff account, but neither was any
other employee (transcript p.445). Rather, I accept Mr Fini’s
evidence which is to the effect that there “would have been
some off-setting done” between Mr Portolesi’s staff account
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and any discretionary bonus he decided to award (transcript
p.357). This conclusion is supported by the evidence of Mr
Aquarola. Mr Aquarola was called to give evidence by Mr
Portolesi. He was the company accountant during this time.
Mr Portolesi was one of Mr Aquarola’s three superiors. In my
opinion Mr Aquarola gave his evidence truthfully. I accept his
evidence that Mr Portolesi’s account was always regarded as
a debt (transcript p.259a). It was not set up as an expense ac-
count (transcript p.287). He thought a payment of a
discretionary bonus might “square up” the account, although
he did not know whether there would still be a balance out-
standing. It would be a debt until it was paid or “written off”.
In my view the evidence of Mr Aquarola compels the conclu-
sion that Mr Portolesi’s account was a debt owed to the
company until that event occurred. I include in this conclu-
sion a consideration of exhibit 3-15. The document was
prepared by Mr Aquarola. However Mr Fini and the Financial
Controller had not seen it prior to these proceedings. To the
extent that it suggests that the expenditure of $70,153.30 shown
on it was part of Mr Portolesi’s earnings, it stands alone. It is
not enough in the face of this direct evidence to prove Mr
Portolesi’s claim and I do not attach great weight to exhibit 3-
15. Therefore I do not regard Mr Aquarola’s evidence as
showing that Mr Portolesi’s staff account is as Mr Portolesi
would have it. Mr Aquarola did not give evidence that he was
instructed by anyone in authority that Mr Portolesi’s account
would be part of his salary package. I am therefore unable to
conclude that the evidence supports Mr Portolesi’s claim.

I turn to consider Mr Portolesi’s home renovation. The per-
mission given to him by Mr Fini to use the company for this
purpose is not unusual. There is evidence before the Commis-
sion, particularly in relation to a home extension undertaken
by the company’s Financial Controller, that an employee would
be permitted to use the company for the purposes of the em-
ployee’s home extension. That evidence shows that the
arrangement would be a debt to the company to be repaid by
the employee. Once again the evidence before me does not
clearly show that the permission given by Mr Fini to Mr
Portolesi to renovate his Dobson Place home was to be a dif-
ferent arrangement. The evidence does not show that the
renovation of Mr Portolesi’s house would be done as part of
his salary package. It is in fact consistent with Mr Fini’s evi-
dence overall that he had been quite prepared to permit Mr
Portolesi to use the company to help him establish himself.

It was eloquently argued by Mr Cywicki that the authorisa-
tions themselves indicate that the expenditure was part of Mr
Portolesi’s salary because Mr Fini knew that Mr Portolesi
would be unable to repay the money. He did not have the re-
sources and this was known to Mr Fini. However I am inclined
to accept Mr Fini’s evidence over the evidence of Mr Portolesi
on the point. Mr Fini is quite firm in his evidence. Mr Portolesi’s
debt would be cleared over his long term employment with
the company. A combination of his salary and discretionary
bonuses over that time would mean that it was achievable. In
my view that is quite credible. It is consistent with the under-
standing of Mr Delcos under cross-examination when he
referred to his role in assisting Mr Portolesi with the loan for
the purchase of his house at BankWest. It involved the com-
pany paying the $20,000 deposit. Mr Delcos understood that
Mr Portolesi would repay it when he was in a position to re-
pay it. It is also consistent with the evidence that the company
did assist its employees in this manner. I therefore reject the
argument that the fact of the authorisations given to Mr
Portolesi require the conclusion that they were part of his sal-
ary package.

But what is at issue here is not that authority was given by
Mr Fini to Mr Portolesi to use the staff account and to reno-
vate his home. It is the scale of Mr Portolesi’s expenditure on
his staff account and on the total expenditure on the renova-
tion to his house. I find without hesitation that the scale of
expenditure eventually led to Mr Portolesi’s undoing in the
eyes of the company. On the evidence, the scale of expendi-
ture on the staff account is to be viewed differently from the
expenditure on Mr Portolesi’s home renovation. That is not to
say that it is not a debt but merely that Mr Fini had a more
direct knowledge of items on the staff account. Mr Fini knew
that Mr Portolesi was using his staff account for living ex-
penses, at least, part of them (transcript p.403). But Mr Fini
did not monitor Mr Portolesi’s staff account on a month to

month basis although he knew that large sums of money were
going through that account (transcript p.404). Thus, at the time
Mr Portolesi spoke to Mr Fini about Mr Portolesi taking his
family for a holiday in the Eastern States, Mr Fini was aware
of other costs which Mr Portolesi had put on his staff account.
Indeed, at the time of the holiday for Mr Portolesi’s family in
approximately September 1995, Mr Fini did not bother to dis-
cuss Mr Portolesi’s existing level of staff account with Mr
Portolesi when Mr Portolesi sought to have the company pay
for the holiday. Therefore Mr Fini must bear some responsi-
bility for the continuing accumulation of the expenditure on
Mr Portolesi’s staff account. He regards himself as having been
“too soft” (transcript p.399) and that Mr Portolesi took advan-
tage of that.

As to the expenditure on his home renovations when he
sought Mr Fini’s approval Mr Portolesi did not mention the
size of the renovation which he had in mind. I accept the evi-
dence of Mr Fini that, given Mr Portolesi’s circumstances and
that the house had cost $200,000, he assumed Mr Portolesi
intended something in the $30,000 to $40,000 range. That view
is not significantly different from what Mr Hay would have
envisaged and Mr Hay’s evidence supports Mr Fini’s evidence
here. I also have no hesitation in accepting the evidence that
Mr Portolesi spending $365,000 to renovate a $200,000 house
was quite unforeseen by Mr Fini. I am therefore quite certain
in my conclusion that, while the company was prepared for
Mr Portolesi to have some renovation done to his home using
the company’s operations, there was no understanding on the
company’s part that the eventual cost would be $365,000.
Rather, to the extent that any thought was given to it, the im-
plicit understanding of the company would be somewhere in
the region of $60,000 in total. I note that when Mr Portolesi
applied for the building licence to renovate his home, he him-
self quoted a cost of $80,000 (exhibit C), although no-one other
than himself knew of the figure quoted. I therefore accept that
when the cost of the house renovation became apparent and
Mr Fini understood that the cost was going to be $210,000 he
expressed his shock at this amount (transcript p.368). The next
cost estimate was $270,000 plus and he was unaware that the
costs would be $300,000 (transcript p.369). It certainly does
not assist Mr Portolesi’s credibility for him to state that he
himself was unaware of the total cost when he discussed it
with Mr Fini in the meeting of the 19th June 1996. The work
was done on his instructions. In my view, it ill behoves Mr
Portolesi to state his construction experience and his title and
position as General Manager of the Construction Division of
the Fini Group and yet to have to admit that he was “horribly
wrong” (transcript p.125) in relation to the cost of his own
home renovations.  As Mr Portolesi said in his evidence, for
the renovation of his house, he wore “all the hats” and was
totally responsible for it. The company would not know of
these costs until the invoices came in and by then the work
would have been done.

In those circumstances, I cannot accept that the expenditure
of $326,000 by Mr Portolesi on the renovation of his house
was authorised by his employer. The fact that towards the end
of the renovation Mr Fini told Mr Portolesi to complete the
renovation is not to be seen as Mr Fini’s authorisation of the
expenditure. Rather, it was Mr Fini’s practical realisation that
the house had to be finished to be habitable. But by then, Mr
Portolesi had incurred the huge costs of the renovation unbe-
known to Mr Fini. It is true that Mr Portolesi was authorised
to do renovations and that no set limit was stated on that au-
thorisation. However, that did not mean that it was therefore
an authority to renovate without limit. The evidence indicates
that a request to “renovate”, without detail, a $200,000 house
does not indicate an expenditure of that size. It is to the credit
of Mr Fini that once the scale of the expenditure was known to
him, he agreed to the completion of the renovation but in-
formed Mr Portolesi that in the company’s view he had
overspent. I accept that Mr Portolesi had indicated to Mr Fini
that he had not wanted to “get into debt” in relation to his
house expenditure. Mr Fini admits that, at the time, Mr Portolesi
said to him that he did not want to get “too far into debt with
it”. I find too that Mr Fini stated that he would let Mr Portolesi
know “when you get close to the mark” (transcript p.358). In
relation to this last comment, I note that subsequently (tran-
script p.360) Mr Fini stated that he could not recollect the
precise words. However, given Mr Portolesi’s frequent use of
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those words, and Mr Fini’s uncertain recollection of the pre-
cise words he may have used, I am inclined to believe that Mr
Portolesi did say that he did not want to get too far into debt.
However, in relation to the renovation to Mr Portolesi’s house,
it is the case that once the approval had been given by Mr Fini,
only Mr Portolesi would have been aware of the scale of the
undertaking. In those circumstances, once Mr Fini indicated
to Mr Portolesi that he had overspent, Mr Portolesi was under
an obligation to enter into some understanding regarding that
situation. It was not open to him to say, as he eventually did,
that he did not owe the company any money at all. In fact he
owed the company for the expenditure on his staff account
and for the renovation to his house. Mr Fini acted most rea-
sonably in the circumstances in being prepared to negotiate
the repayment of the expenditure, including taking into ac-
count any bonus he might be prepared to give to Mr Portolesi.

The balance of the evidence on Mr Portolesi’s salary struc-
ture is in Mr Fini’s favour. Mr Fini was quite unshaken in
cross-examination on this point. For Mr Portolesi’s evidence
to be accepted Mr Fini would have to have reached the ar-
rangement with Mr Portolesi and yet not have informed either
his brother or his father of the arrangement. The evidence of
Mr Fini however is that he did discuss the arrangement of Mr
Portolesi’s salary with his father and brother. Mr Fini’s evi-
dence is that the arrangement was a gross salary and not a net
salary. His evidence is supported by the evidence of Mr Fini’s
father and brother. Mr Tony Fini saw Mr Portolesi’s salary of
$100,000 gross as comparable to another manager. There is
nothing in his evidence to show that Mr Portolesi’s salary was
net rather than gross. Mr Don Fini is clear that he was told Mr
Portolesi’s salary was $100,000 gross. I have no reason not to
accept their evidence, and I do so. The evidence of the salary
arrangements of the company’s General Manager of the
Projects Division and the evidence given by Mr Fini of other
senior personnel within the company shows that no other em-
ployee within the company had a salary package of the manner
now described by Mr Portolesi as being applicable to himself.

Mr Portolesi submits that his employment was different. I
accept that there is evidence that Mr Portolesi’s employment
with the company has some unusual features. For a person
previously unknown to the company to commence as a Con-
tract Administrator on a salary of $40,000 and then to more
than double his salary to $100,000 as the General Manager of
Construction within 6 months is impressive. In fact it doubled
within his probationary period of 3 months. Mr Portolesi’s
salary was greater than a general manager who had been with
the company since 1992. Mr Fini admits that such promotion
was not a normal relationship with the company (transcript
p.388). That fact may lead to the conclusion that the financial
arrangements for which Mr Fini gave his authority were also
not normal in that they were not a loan but were part of an
agreed salary package. It is the case however that the rapid
and successful rise of Mr Portolesi is not itself proof of that. It
would be supportive of other evidence leading to that conclu-
sion, but it is not itself conclusive.

In relation to Mr Portolesi’s claim that an agreement was
entered into between himself and Mr Adrian Fini that Mr
Portolesi would be entitled to Mr Don Fini’s profit share of
20% the evidence does not establish that such an arrangement
was ever agreed to. Indeed, the evidence does not establish
that Mr Don Fini had that level of profit share. Once again Mr
Fini’s evidence is quite clear on the point. There is certainly
evidence that the company wished to re-structure away from a
family structured company. There is evidence that Mr Portolesi
was included with other select employees in the discussions
for the establishment of that structure. The evidence does show
that, once the structure had been established, there would have
been an opportunity for Mr Portolesi to have participated in
some kind of “earning equity structure” (transcript p.353).
However, it is also the fact that the structure was not in place
at the time of Mr Portolesi’s dismissal. The balance of the
evidence does not support the claim that “in the interim” Mr
Portolesi would be entitled to a profit share.

In summary Mr Portolesi has not been able to show that his
salary was $100,000 net, nor that he was entitled to a 20%
profit share. I find that Mr Portolesi’s salary was, in fact,
$100,000 gross per annum. In addition he also was entitled to
be considered for a bonus at the discretion of the company.

Whether the company had a valid reason for the dismissal
This brings me to the decision to dismiss Mr Portolesi.

Chronologically, the decision to dismiss Mr Portolesi was made
after he informed the company through his solicitors that he
did not owe the company any money at all and that he was, in
fact, owed more money. Mr Fini gave evidence that, on three
prior occasions, Mr Portolesi had admitted the debt (transcript
p.428). One occasion is supported by the evidence of Mr
Delcos. He had attended several meetings together with Mr
Fini and Mr Portolesi. He saw his role as trying to get a com-
promise between Mr Fini and Mr Portolesi. There were “several
times” when Mr Delcos thought that there was agreement on
how much was to be repaid. He particularly recalled Mr
Portolesi signing in front of him a BankWest document for the
purpose. It prompted him to telephone Mr Fini to inform him
that Mr Portolesi had agreed to repay a substantial amount
(transcript p.544). This is a reference to one of two lines of
credit Mr Portolesi obtained from BankWest (exhibits 3-22,
3-25). I accept the evidence of Mr Delcos that, after a meeting
in September 1996, Mr Portolesi signed a document from
BankWest in front of Mr Delcos and led Mr Delcos to under-
stand that the documents would be signed by Mr Portolesi’s
wife and lodged with the bank such that the money agreed to
be repaid would, indeed, be repaid. It was not repaid. Mr
Portolesi admits that one of the purposes of the lines of credit
was to “balance the account” (transcript p.71). I therefore find
that he did agree to repay some money to the company and
signed the documents in front of Mr Delcos. Given the evi-
dence before me of the many discussions which had occurred
between Mr Portolesi and Mr Fini where no agreement had
been reached it is quite reasonable for Mr Fini to have as-
sumed that Mr Portolesi had at last acknowledged his
indebtedness to the company and was now paying back an
acceptable sum. I accept Mr Fini’s evidence of his understand-
ing. The fact that no money actually was repaid and that
eventually Mr Portolesi denied in writing that he owed any
money at all and, further, that the company owed him more
money was, in that context, utterly destructive of any remain-
ing trust between Mr Fini and Mr Portolesi. That is the effect
of Mr Fini’s evidence and I accept it. It is trite to observe that
there must be a mutual trust and confidence between an em-
ployer and an employee. This has been concisely stated by
Dixon and McTiernan JJ in a statement which has stood the
test of time—

“Conduct which in respect of important matters is in-
compatible with the fulfilment of an employee’s duty, or
involves an opposition, or conflict between his interest
and his duty to his employer, or impedes the faithful per-
formance of his obligations, or is destructive of the
necessary confidence between employer and employee,
is a ground of dismissal ... But the conduct of the em-
ployee must itself involve the incompatibility, conflict,
or impediment, or be destructive of confidence. An ac-
tual repugnance between his acts and his relationship must
be found. It is not enough that ground for uneasiness as to
future conduct arises.”
Blyth Chemicals v Bushnell (1933) 49 CLR 66 at 81-82.

While the precise nature of that necessary confidence may
vary according to the employment it is not difficult to con-
clude that there would be a high degree of confidence between
Mr Fini and Mr Portolesi. Mr Portolesi occupied a senior po-
sition in the company; he negotiated his conditions of
employment directly with Mr Fini; he was included in the group
of persons which met to discuss the proposed restructuring of
the company. Mr Portolesi understood that Mr Fini, his em-
ployer, was shocked at his level of expenditure and wanted an
agreement by Mr Portolesi that there would be a repayment. It
follows that the issue was one of significance. For Mr Portolesi
to agree in front of Mr Delcos that he would repay some money,
and to actually sign a financial document for that purpose, but
not in fact do so, cannot fail to have been destructive of that
necessary confidence. If there remained the slightest doubt
about that, it would have been removed by Mr Portolesi’s sub-
sequent assertion that he did not owe any money at all and that
the company owed him a further $19,474.62. That was con-
duct on the part of an employee which was destructive of the
necessary confidence between employer and employee. That
conduct provided the company with a valid reason for dis-
missing Mr Portolesi.
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Was the dismissal harsh, oppressive or unfair?
The test in this matter is whether the legal right of the em-

ployer to dismiss Mr Portolesi has been exercised so harshly
or oppressively towards him as to amount to an abuse of that
right.

Even if I accept that Mr Portolesi genuinely believed that he
was entitled to have spent the money which he did on his staff
account and on his house renovations there were many occa-
sions when Mr Fini’s contrary view was drawn to his attention.
There can be no doubt that Mr Portolesi knew of the view of
Mr Fini that he had overspent and of his requirement that he
repay some of the debt. Mr Portolesi’s evidence is that his
preferred position was that any repayment by himself would
be the amount left after he had received a profit share of the
company’s operations. However Mr Portolesi was simply not
in a position to demand that. He has not been able to show that
he was entitled to a 20% profit share. In relation to the pro-
posed restructuring of the company and his potential
entitlements Mr Portolesi’s own evidence at p.70 shows that
he clearly understood that Mr Fini wanted him to “put money
back in” while any issue of an entitlement under a new com-
pany structure was being developed. In any event it is the case
that until that structure was in place, and Mr Portolesi was
contractually entitled to such a sum, then it is quite arrogant
for him to demand from his employer to know his “entitle-
ment” before agreeing to repay any sum at all. And that was
Mr Portolesi’s position. Indeed, as I understand Mr Portolesi’s
evidence, his preferred position would be not to actually re-
pay money at all. Rather, once the level of debt had been
established to Mr Portolesi’s satisfaction, he preferred to work
the debt off by continuing to work for the company and re-
ceiving discretionary bonuses. I accept that Mr Fini would
have been prepared to consider giving Mr Portolesi a discre-
tionary bonus. He said so at a meeting on 26th July 1996
involving Mr Hay and Mr Portolesi (transcript p.371). The
outcome of that meeting is not inconsistent with Mr Fini be-
ing prepared to look at “some numbers”. But Mr Portolesi’s
eventual refusal to acknowledge any debt and claiming that he
was owed money is quite inconsistent with that position. If
there was a misunderstanding on the part of Mr Portolesi, the
subsequent action taken by the company to allow him to pay
off the debt would have removed that misunderstanding. What
was required from Mr Portolesi was some act to restore the
company’s faith in him. This just did not occur.

Mr Portolesi saw himself as an entrepreneurial type person.
He saw his employment not as a job but as a business opportu-
nity. In his own evidence his main interest was in the
opportunities for himself in the proposed restructuring. Mr
Fini’s evidence that Mr Portolesi was pushy, demanding and
had high expectations is consistent with that description. Mr
Portolesi saw himself as entitled to the expenditure he incurred.
It was consistent with what he thought he was worth. That
was his undoing. No matter what view Mr Portolesi has of his
worth to the company or the quality of his work, and despite
his conviction that he had “earned” the money he expended,
the simple fact is that Mr Portolesi was an employee of the
company and subject to its reasonable and lawful direction.
The requirement of Mr Fini that Mr Portolesi repay some
money was, as I find above, lawful. Mr Fini’s recognition that
Mr Portolesi was financially incapable of repaying the sums
involved and his preparedness to negotiate a mutually satis-
factory sum for repayment was reasonable conduct on his part.
In those circumstances Mr Portolesi as an employee, even as a
senior employee, was simply in no position to demand to know
what any future entitlement of his might be before being pre-
pared to acknowledge his indebtedness. Had he recognised
that fact, repaid an agreed sum and continued his work for the
company, it is quite likely the circumstances which led to these
proceedings would never have eventuated and he would still
be employed with the company (per Mr Fini, transcript p.439).

Although Mr Portolesi claims that he was not given any
warning of the company’s intention to dismiss him it is the
case that Mr Fini’s letter of 8th November 1996 (exhibit 3-38)
states—

In the meanwhile...I would appreciate your giving con-
sideration, in view of what has happened, to whether you
can continue to enjoy the trust of the directors and there-
fore continue to be in the employ of the company.

It is difficult to accept that Mr Portolesi did not realise how
perilous was his position. He interpreted the letter as placing
his employment in jeopardy (transcript p.251). I do not accept
that there was a procedural unfairness as alleged. Likewise I
do not see the fact that Mr Portolesi was absent due to ill health
at the time of the dismissal to be of such significance overall
as to render the dismissal unfair. That absence did not change
the circumstances. Mr Fini, when he eventually became aware
of Mr Portolesi’s absence rang him at home. There is no sug-
gestion from Mr Portolesi that, if he had been given time to
fully recover, his position would have changed from his posi-
tion prior to leaving work ill. The company’s right to dismiss
Mr Portolesi was not exercised so harshly, oppressively or
unfairly towards him so as to amount to an abuse of that right.

Mr Portolesi also claims that an amount of $2,289.38 was
unlawfully deducted from his final salary on the 7th Novem-
ber 1996 (exhibit 3-35). On the evidence, I suspect that that is
so. At no other time was Mr Portolesi’s expenditure on his
Staff Account unilaterally deducted from his salary as hap-
pened on that occasion. However, the Commission is to act
according to equity, good conscience and the substantial mer-
its of the case. In the circumstances set out in the reasons for
decision there is no equity in now requiring the company to
pay the sum deducted to him. I am not prepared to make an
Order requiring the payment of that amount to Mr Portolesi.

An order now issues dismissing this application.
Appearances:  Mr R. Cywicki (of counsel) appeared for the

applicant.
Mr M.L. Bennett (of counsel) and with him Mr A.W.

Fairweather (of counsel) appeared for the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Anthony Joseph Portolesi

and

Fini Group Management Pty Ltd.

No. 1819 of 1996.

16 May 1997.

Order.
HAVING heard Mr R. Cywicki (of counsel) on behalf of the
Applicant and Mr M.L. Bennett (of counsel) and with him Mr
A.W. Fairweather (of counsel) on behalf of the Respondent
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the application be dismissed.
(Sgd.) A.R. BEECH,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kylie Michelle Veasey

and

Co-Ordinated Corporation Pty Ltd.

No. 34 of 1997.

28 May 1997.

Reasons for Decision.
SENIOR COMMISSIONER: The Respondent carries on busi-
ness as a surveyor and property settlement agency under the
style and firm name of Property People. It is common ground
that the Applicant was formerly employed by the Respondent
in its property settlement section. Her employment ended on
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or about 16 December last in circumstances which have given
rise to this application. At that time she was employed as a
joint manager of the Respondent’s property settlement depart-
ment.

The circumstances which have given rise to this application
can shortly be stated. It is common ground that the Respond-
ent held a Christmas celebration for its staff on board two yachts
moored at Rottnest Island on the weekend on 14 and 15 De-
cember last. One of those yachts was owned by the
Respondent’s managing director, Mr Sunderland. The celebra-
tion involved an overnight stay by the staff on one or other of
the yachts. On the morning of 15 December last, the Appli-
cant and some of the other members of the Respondent’s staff
expressed a desire to then return to Perth. That seemingly in-
curred the wrath of Mr Sunderland, who had intended that the
staff remain at the island until the end of the day. He took the
view that the celebration was arranged by him at the request
of the staff and it was not worth taking the trouble to go to the
island for such a short time, as would be the case if the request
of the Applicant and others was met. Eventually the Appli-
cant, with some of the other staff, returned to Perth in the other
boat, leaving Mr Sunderland and some other members of staff
to return later. The next day, the Applicant duly attended work.
Furthermore, she, with others, attended a seminar and dinner
arranged by the Respondent, at which a representative of the
Department of Land Administration was present in order to
explain to the staff the practices and procedures of the Lands
Titles Office. Soon after the dinner, the Applicant and other
members of staff decided to go home en masse at about 7.30
p.m. This seemingly annoyed Mr Sunderland. He had so ar-
ranged the seminar that people would meet and talk with the
Department’s representative socially and considered the ac-
tions of the Applicant and others to be inconsiderate of the
Respondent’s guest from the Department, if not downright rude
and insulting. In consequence, later that evening he rang most,
if not all, of the members of staff to admonish them for their
action on that occasion and for what he regarded as their un-
grateful response to his contribution to the Rottnest Island
excursion over the preceding weekend.

It is common ground that Mr Sunderland rang the Applicant
at or about 10.00 p.m. on the evening in question. What is not
common ground and what is central to these proceedings is
the content of what was said during the course of that tel-
ephone conversation. The Applicant says that Mr Sunderland
was “hostile and abusive” towards her. She says he accused
her of being unappreciative of what he had done for her and of
being disloyal to the Respondent. She said he said words to
the effect that already one member of staff would not be re-
turning and he hoped she would be next, to which she said she
replied, with words to the effect, “are you sacking me?” She
said he replied “yes, I’m not happy with you”. On the follow-
ing day, in company with Ms Tubby, who it is common ground
had resigned on the same night following a discussion with
Mr Sunderland on the telephone, the Applicant attended the
workplace to receive her termination pay. On that occasion
she was handed a letter purporting to accept her “resignation
tendered last night”. The Applicant says she denied then, and
continues to deny, that she resigned. She asserts that she was
dismissed and, moreover, dismissed unfairly. As a result she
has instituted these proceedings seeking redress for the alleged
unfair dismissal in the form of compensation. She seeks, too,
payment in lieu of notice, originally in the sum of three weeks’
salary, but since reduced to two weeks, although in fairness
acknowledges that she cannot receive both compensation and
payment in lieu of notice. A further claim for accrued annual
leave entitlements was abandoned.

The Respondent denies that the Applicant was dismissed
from her employment and asserts that the Applicant, as with
Ms Tubby, resigned from her employment. Mr Sunderland is
emphatic that he did not dismiss the Applicant on the occasion
in question nor, indeed, on any other occasion. In fact, he as-
serts that she was a friend and a good worker and that he was
sorry to see her go. Indeed, he testified that before making up
her termination pay, he contemplated inviting her to remain in
the Respondent’s employ because she was such a good worker
and had resigned in anger.

As counsel for the Applicant and the agent for the Respond-
ent rightly submit, to a significant degree the outcome of this

matter depends on whether or not the Applicant was dismissed
from her employment. The resolution of that question depends
on the assessment of the credibility of the witnesses, most
notably the credibility of the Applicant and of Mr Sunderland
who were the only persons directly involved in the matter.

Having had the opportunity to reflect upon the matter, I have
no doubt that what the Applicant says about the telephone call
made to her on 16 December last by Mr Sunderland is sub-
stantially accurate. She impressed me as being a reliable witness
and as having a good recollection of the events in question,
notwithstanding that on her own admission she was upset by
the time the telephone conversation ended. Unlike Mr Sun-
derland, she was able to give a detailed account of what was
said on that occasion. In contrast, Mr Sunderland did not have
a detailed recollection of what was said. In particular, he was
unable to give details of what was said by the Applicant to
constitute her resignation. To some degree, what the Appli-
cant says of the conversation was verified by her husband,
who overheard part of the Applicant’s telephone discussion
with Mr Sutherland. Although, as Mr Goldstein for the Re-
spondent submitted, by reason of being the Applicant’s spouse,
he could not be said to be a disinterested witness, nonetheless
I would be surprised if anyone who had, as I had, the opportu-
nity of hearing and observing him in the witness box would be
other than impressed by his demeanour. Certainly, I was left
with the impression that, notwithstanding his obvious interest
in the matter, he did not allow that to impinge upon the verac-
ity of his testimony. Unlike both Mrs Sunderland and Mr Zhao,
each of whom testified to having overheard parts of the tel-
ephone conversation Mr Sunderland had with the Applicant,
he was able to give a detailed account of what he heard of the
telephone conversation in question and almost immediately
thereafter made a note of what was said by the Applicant. In
fairness, it should perhaps be recorded that both Mrs Sunder-
land and Mr Zhao testified to have been speaking to others,
while at the same time listening to what Mr Sutherland had to
say. It is interesting to reflect upon the fact that Mr Zhao testi-
fied that Mr Sunderland indicated after he had completed the
telephone call to the Applicant that she had resigned, whereas
Mr Sunderland testified that it was not “totally clear” to him
when he got off the telephone that the Applicant had resigned.

In any event, where the evidence of the Applicant conflicts
with that of Mr Sunderland, I prefer the Applicant’s evidence.
I simply do not accept that she is making up her story, or oth-
erwise mistaken about it. The notes made at the time by her
and her husband of the conversation said to have given rise to
her dismissal are not consistent with her fabricating her story.
Mr Goldstein, for the Respondent, submitted that Mr Sunder-
land had no reason to dismiss her or otherwise indicate that
she was no longer wanted in the Respondent’s employ. On the
contrary, he submitted, Mr Sutherland was content with her
work, albeit that he was annoyed with her, along with the other
employees, for their conduct at Rottnest Island and following
the seminar. Moreover, he submitted, where the Respondent
did dismiss employees, it did so in accordance with the law by
giving due notice or payment in lieu, as was evident from its
actions in respect of Miss Bellerose, an employee whose serv-
ices were terminated shortly after the Applicant’s employment
ended.

With due deference to the submissions made on behalf of
the Respondent, in my assessment there was, indeed, reason
for the Respondent to terminate the Applicant’s employment.
As Mr Sunderland testified, when he rang the Applicant he
was very angry and “deeply hurt” over what he saw as the lack
of gratitude on the part of the Applicant in leaving Rottnest
Island early and her rudeness in leaving so soon after the din-
ner, which followed the seminar, the day following. I consider
it quite probable that Mr Sutherland was so upset and angry
that he did respond in the affirmative to the Applicant’s query
as to whether she was being sacked or not. Despite the Re-
spondent’s claim that she had resigned, there appears to have
been no immediate challenge to the denial made by the Appli-
cant, verified by Ms Tubby, that she did not resign when it
was put to her by Mrs Sunderland.

In a case like this where, as I find, the Applicant was dis-
missed, it becomes incumbent upon the Respondent to show
that there was a valid reason for the dismissal within the mean-
ing of section 23AA of the Industrial Relations Act 1979.
Neither the Applicant, nor the Respondent, addressed that
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matter, and I am prepared to accept, for the present purposes,
that the Applicant was dismissed by reason of her conduct at
Rottnest Island or at the seminar, or both, and thus the reason
is valid for the purposes of the Act.

In the circumstances, it is necessary for the Applicant to es-
tablish that the dismissal was unfair. I am satisfied, on balance,
that it was. The Applicant was dismissed, as I find, summarily
without notice or payment in lieu. It is common ground that
she was employed under terms and conditions which required
a minimum of two “full weeks’ notice” to terminate the em-
ployment, except presumably in circumstances where summary
dismissal was justified. There was no evidence of conduct on
the part of the Applicant justifying summary dismissal. As-
suming that the Applicant was as rude, ungrateful and
inconsiderate as the Respondent suggests, I would not have
thought that sufficient to justify terminating the employment
summarily. It might have justified termination in accordance
with the notice provisions of the contract, but that did not oc-
cur. Although it is now trite to say that the manner of a dismissal
is but one factor to be considered in determining the fairness
or otherwise of the dismissal itself, in this case the manner
was so defective as of itself to constitute unfairness. Not only
was the Applicant dismissed without notice, but she was con-
tacted at a time and, as I find, in a manner which did little
credit to the Respondent. Furthermore, insofar as the dismissal
was related to the Applicant’s early departure from the func-
tions mentioned, the Applicant says she had family
commitments to attend to, notably a young child, and it ap-
pears that she was given little, if any, opportunity to explain to
the Respondent’s officers the reasons for her actions before
her employment was terminated. Overall, I am satisfied that
the dismissal was unfair within the normally accepted mean-
ing of that term.

It remains to consider what relief, if any, should be granted
to the Applicant. It is beyond question that the Act requires
that relief be in the form of reinstatement, unless that remedy
is considered by the Commission to be “impracticable” (sec-
tion 23A(1a)). In this context, impracticable is not synonymous
with impossible. Rather, the assessment of the practicability,
or otherwise, of reinstatement is to be made based on a com-
mon sense assessment of all of the circumstances. Having had
an opportunity to observe the Applicant and Mr Sunderland
during the course of these proceedings, I am left in no doubt
that it would be impracticable to reinstate the Applicant in the
employment of the Respondent in a sensible fashion. As I find,
Mr Sunderland accused the Applicant of being disloyal to the
Respondent and of not doing enough for the company in re-
sponse to the salary paid to her. The Applicant testified that
she took exception to the accusations made by Mr Sunderland
against her, particularly because she worked long hours in or-
der to support the Respondent’s business. My impression is
that the Applicant and Mr Sunderland now have little respect
for each other and in an enterprise the size of the Respondent,
it is difficult to see how they could re-establish a sensible
working relationship. Indeed, although Mr Sunderland testi-
fied that he might now be prepared to re-employ the Applicant,
he did so with the qualification that it would be necessary to
have the consent of the existing staff. In my view, having re-
gard to these facts, it would not be consistent with common
sense to order that the Applicant be reinstated in the Respond-
ent’s employ. The proper relief on this occasion is
compensation.

In fixing compensation in cases of this nature, regard
should be had as to what was likely to have been the case
had the Applicant’s employment not been unfairly termi-
nated, and having regard to the Applicant’s present
circumstances. The Applicant, as I find, registered for
employment with an agency specialising in real property
work on or about 19 December last. Furthermore, as she
said, she unsuccessfully applied for jobs advertised with
the newspapers. She obtained temporary work on and from
9 January last and began full-time employment on 20 Janu-
ary last. I am far from satisfied that she did not take all
reasonable steps to find alternative employment. As she
says, she sought alternative employment at what is tradi-
tionally a difficult time to seek employment, being the
period immediately approaching the Christmas/New Year
break. In the circumstances, it is not surprising that she
did not obtain employment before she did.

On the evidence, there is little to suggest that the Appli-
cant’s employment would not have continued at least until 9
January last when she obtained alternative employment. In
the circumstances, it is appropriate that she be compensated
on the basis of income lost for the period from and including
18 December last (she was paid until and including 17 De-
cember) and until and including 8 January last. That is, she
should be entitled to compensation which approximates the
income she would have received for 14 working days, taking
into account public holidays. On that basis, and having regard
to the fact that Applicant’s salary at the time of her dismissal
was $32,000 per annum, I fix compensation at the sum of
$1,850, subject to any tax liability.

Appearances: Mr N.G. Pakes of counsel on behalf of the
Applicant

Mr G.J. Sutherland and later Mr R.S. Goldstein on behalf of
the Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kylie Michelle Veasey

and

Co-Ordinated Corporation Pty Ltd.

No. 34 of 1997.

30 May 1997.

Supplementary Reasons for Decision (extempore)
SENIOR COMMISSIONER G.L. FIELDING: The Applicant,
through counsel, has sought an order for costs, essentially con-
sisting of the costs of paying for the transcript and the cost of
filing the Notice of Application. The hearing extended over
two days so the transcript costs are in the order of $124.00. I
should say that, as well, the evidence of one of the witnesses
was taken by deposition before the Registrar and the transcript
cost includes, of course, the transcript for those proceedings.

Although the position is, as counsel for the Applicant has
said, that the Commission is empowered to make an order for
the cost of the kind now being sought, the Full Bench of the
Commission has made it clear that that power is to be exer-
cised with a good degree of restraint and circumspection.
Specifically, the Commission has said that there needs to be
something more than a mere victory or decision in favour of
the party seeking costs for the Commission to make an order
awarding costs. It has been the tradition and the practice in
industrial tribunals, not only in this State, but also interstate,
not to award costs to successful parties except in rare cases.
As I have said to Mr Pakes, it is perhaps not without signifi-
cance that in this jurisdiction the filing fees and the fees for
transcripts are significantly lower than the counterparts in other
jurisdictions in this State.

In my view, there is nothing untoward about these proceed-
ings. The facts were not complex and indeed, as the counsel
and the agents for the respective parties said in their closing
submissions, essentially the matter turned on the evidence of
the Applicant and Mr Sutherland. In these circumstances, I do
not consider that there is anything exceptional to warrant an
order for costs. The circumstances of this may be similar to
the situation in Hazart Pty Ltd t/a Southern Cross Koala and
St Croix Pty Ltd t/a Southern Cross Koala v. Mullan (1992) 73
WAIG 51, which was one of the decisions of the Full Bench,
which laid down the principle that the costs should not be
awarded, save in special cases.

In my view, each party should effectively bare their own
costs. Thus, there will be no order for costs. Before formally
making the orders that I have foreshadowed to when handing
down my decision in this matter earlier in the week, I should
perhaps record that in the Reasons for Decision there is in fact
an error in that I have referred to the Applicant as being enti-
tled to receive remuneration for 14 working days—that should
in fact be 15 working days, having regard to the Reasons for
Decision, which indicate that the Applicant has an entitlement
to remuneration from and including 18 December 1996 to and
including 8 January 1997. On that basis, as seems common
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ground, the figure of $1,850.00 is correct. In any event, on my
calculation using 15 rather then 14 days, as should have been
the case, the sum is correct.

In the circumstances, it remains then to formally declare that
the Applicant was unfairly dismissed from her employment
with the Respondent on or about 16 December 1996; to de-
clare that, in my view, it is impractical to reinstate her in her
former employment; and order that the Respondent pay to the
Applicant the sum of $1,850.00 subject, of course, to any taxa-
tion liability by compensation for the unfair dismissal.

Appearances: Mr N.G. Pakes of counsel on behalf of the
Applicant

Mr R.S. Goldstein as agent for Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kylie Michelle Veasey

and

Co-Ordinated Corporation Pty Ltd.

No. 34 of 1997.

30 May 1997.

Order.
HAVING heard Mr N.G. Pakes of counsel on behalf of the
Applicant and Mr G.J. Sutherland and later Mr R.S. Goldstein
on behalf of the Respondent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby—

1. DECLARES that the Applicant was unfairly dis-
missed from her employment with the Respondent
on or about 16 December 1996;

2. DECLARES that it is impracticable to reinstate the
employee to her former position; and

3. ORDERS that the Respondent pay to the Applicant
the sum of $1,850, subject to any tax liability, by
way of compensation for the unfair dismissal.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

CONFERENCES—
Matters arising out of—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division,

Western Australian Branch

and

Dimples Childcare Centre.

No. C131 of 1997.

COMMISSIONER J.F. GREGOR.

6 June 1997.

Order.
WHEREAS on the 29 April 1997 the Australian Liquor, Hos-
pitality and Miscellaneous Workers Union, Miscellaneous
Workers Division, Western Australian Branch applied to the
Commission for a conference pursuant to Section 44 of the
Industrial Relations Act, 1979 on the grounds that its member
Ms Yasmin Ray who is employed as a Child Care Giver by
Dimples Childcare Centre had received a letter terminating
her employment and the circumstance of that termination were
unfair; and

WHEREAS on the 14 May 1997 the Commission conducted
a conference between the parties; and

WHEREAS at the conference it was agreed between the
parties that the respondent would pay to Ms Yasmin Ray one
weeks pay by the 1 June 1997 one month thereafter there will
be a review to determine whether the balance of any redun-
dancy pay can be made. The respondent would also supply to
the applicant a work reference. Leave would be reserved for
both parties to request the conference be resumed;

NOW THEREFORE, pursuant to the powers contained in
the Industrial Relations Act, 1979, the Commission hereby
orders—

(1) THAT the respondent should supply to Ms Yasmin
Ray a work reference.

(2) THAT the respondent pay to Ms Yasmin Ray one
weeks pay by the 1 June 1997.

(3) THAT the respondent will review the payment of
the balance of 4 weeks pay within one month of 1
June 1997.

(4) THAT the parties have leave to request that the con-
ference be reconvened.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Economic Cleaning Services Pty Ltd trading as Economic
Cleaning Services.

No. C 117 of 1997.

COMMISSIONER S A CAWLEY.

9 May 1997.
Order.

WHEREAS the parties to this matter reached a resolution of
the dispute between them as to the termination of a member’s
employment; and

WHEREAS the parties agreed to the issue of an order
requiring the parties to maintain confidentiality and
discontinuing the claim;

NOW THEREFORE I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979,
and by consent, do hereby order —

1. THAT the terms of agreement between the parties
shall be kept confidential by them.

2. THAT the application be and is hereby discontin-
ued.

(Sgd.) S.A. CAWLEY,    
[L.S.] Commissioner.
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CONFERENCES—
Matters referred—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Katina Pty Ltd Trading as Kato Concrete Co.

No. CR 402 of 1996.

COMMISSIONER P.E. SCOTT .

15 April 1997.

Reasons for Decision.
THE COMMISSIONER: The matter before the Commission
was referred from a conference pursuant to Section 44 of the
Industrial Relations Act 1979 which did not resolve the mat-
ter.  The referral was in the following terms—

“The applicant claims that—
Mr P McLaren, Mr S Whitehouse and Mr B Moody,
employees of the respondent have been unfairly
treated by the respondent in that it has—

(a) demoted Mr P McLaren from his position as
foreman to the position of carpenter; and

(b) failed to provide the abovementioned employ-
ees with work.

The applicant alleges that this treatment of these em-
ployees is unfair on the basis of their—

(a) seniority
(b) involvement as members of the union
(c) Mr McLaren has been demoted without cause.

The applicant seeks an order that Mr McLaren be rein-
stated as foreman and be provided with work forthwith.

The respondent denies that it has treated the
abovementioned employees unfairly and opposes the or-
ders sought. It says that there have been complaints about
Mr McLaren’s work performance as foreman, about which
Mr McLaren has been advised a number of times. Work
has not been provided for Mr McLaren as there is no work
available for a carpenter. When such work becomes avail-
able it shall be provided to the employees.

The Commissioner heard evidence from Peter Anthony
McLaren, the employee at the centre of the matter, Karla
Tucker, an organiser with the Western Australian Builder’s
Labourers, Painters and Plasterers Union of Workers (“the
Union”) and Giuseppi Valerioti who is the Managing Director
of the Respondent.

The history of the difficulties between these parties goes
back to mid 1996 when Mr Valerioti says Peter Morrison, an
organiser with the Union, approached him when he was at the
Whitford City Shopping Centre Cinema Complex site and
asked whether he was working there and if so asked him to
enter into an enterprise bargaining agreement with the Union.
The matter was not resolved at that point.

The Respondent had a contract to manufacture and erect
precast concrete panels for the project. Mr Valerioti says that
they were to work at night because it stipulated in the contract
that this was to occur so as to avoid difficulties at the shop-
ping centre car park. When the Respondent went to load and
transport the panels from its factory and take them to the site,
Mr Valerioti says that a Union organiser, Graham Pallet, ap-
proached him at his premises and advised him that as he did
not have sufficient lights to ensure the job could be done safely
that the loading of the panels was black banned. Mr Valerioti
then hired some additional lights however, this did not satisfy
the Union and this ban on the loading of the panels continued
for approximately ten days. During the period of this ban, Mr
Valerioti says that inspectors from the Taskforce for the Build-
ing and Construction Industry (“the Taskforce”) attended and
spoke to him and to a number of people.

Mr Valerioti says that eventually, he approached Mr Pallet
and asked what was required of him to enable the ban to be

lifted. He says that he was advised that if he was prepared to
negotiate an enterprise bargaining agreement with the Union
then the ban would be lifted. He signed a document which
was an enterprise agreement and the ban was lifted the next
day. Mr Valerioti then says that when they got to site to start
erecting the panels, they were told that they were not allowed
to start because there was drizzle. He says that this was unfair
because they were working inside and not exposed to the rain.
This ban was apparently instituted on the grounds that it would
be unsafe to do this work in the rain. Mr Valerioti then says
that instead of his normal rate of twenty seven panels being
lifted in an eight hour day they did an average of only three
panels per day due to a range of associated problems. Mr
Valerioti says that with all of the difficulties that he had had
with the Union that he was sacked from the job for failure to
perform. On this basis, when the enterprise bargaining agree-
ment came before the Commission for registration, the
Respondent withdrew its consent and the agreement was not
registered. Mr Valerioti says that he lost a considerable amount
of money as a result of the Union’s activities over the Whitford
City Shopping Centre Cinema site.

In October 1996, Mr Valerioti received a call from Karla
Tucker, the Union organiser, saying that she wished to
speak with Shane Whitehouse, an employee of the Re-
spondent, who had outstanding union dues. She sought and
gained permission from Mr Valerioti for a meeting with
Shane Whitehouse to take place during the lunch break.
According to Mr Valerioti, Ms Tucker arrived in accord-
ance with the arrangement and went into the lunch room
where she met with Mr Whitehouse. There were other
employees of the Respondent also in the lunch room at the
time and they became involved in the discussions. The
meeting between Ms Tucker and those employees contin-
ued for three quarters of an hour beyond the conclusion of
lunch break. Mr Valerioti went into the lunch room upon
noticing that the employees were not at work and became
very agitated and started pushing chairs around. He told
Karla Tucker that she did not seek permission to have the
meeting with the employees, that she was there under false
pretences, that if she wanted to have a meeting then it was
appropriate to have it in their own time and not during
working time. He ordered the employees back to work oth-
erwise he would “close the door and I sack everybody”
(transcript page 162). Mr Valerioti says that he asked Ms
Tucker to leave the premises, to which she responded that
they were not finished and he instructed her to finish. It
appears that Ms Tucker and Mr Valerioti then had a dis-
cussion in which she explained the circumstances of having
had the other employees become interested in her discus-
sions with Shane Whitehouse and she remained, perhaps
inadvertently, beyond the lunch break. Mr Valerioti apolo-
gised to her for his attitude and behaviour but maintained
that this was justified bearing in mind her breach of the
arrangement which had been reached between them for
her to interview Shane Whitehouse. Following this dis-
cussion, the employees arranged to meet with Ms Tucker
off the site on a number of occasions over the following
weeks to discuss their pay arrangements. They were en-
gaged on a fixed, all up, hourly rate and not provided with
separate payments for superannuation, redundancy, and
other matters. Ms Tucker approached the Respondent with
a view to obtaining the time and wages records to ascer-
tain what payments were being made and she attempted to
discuss those matters with Mr Valerioti. According to Mr
Valerioti, Ms Tucker entered the premises and some of the
construction sites upon which his business was engaged,
on a number of occasions and without authority. He claims
that she harassed the business and demanded that the em-
ployees be put onto award rates. Accordingly, Mr Valerioti
issued an instruction to employees that they would be
placed on award rates. For those employees it would mean
a reduction in their hourly rate of pay although they would
have received additional benefits arising from the award.
There was no assessment provided to the Commission as
to whether the employees received a rate which was equiva-
lent to non-cash benefits arising from the award, or were,
in total, worse off under the award system. However, they
would certainly have been worse off in terms of their hourly
rates of pay on being put onto the award base hourly rate.
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Ms Tucker says that she was prepared to discuss alterna-
tive arrangements which could be reflected in an enterprise
bargaining agreement.

By a letter dated 27 November 1996, the Respondent was
advised that Peter McLaren had been elected shop steward to
represent all members of the Union on its Malaga site. The
letter in effect sought that he be “afforded the usual rights and
privileges” (Exhibit 5). Mr Valerioti made clear his objection
to Mr McLaren holding this position as he believed that it
conflicted with his role of foreman.

On 17 December, 1996 Mr Valerioti placed in the lunch room
a document headed “Notice to Construction Workers”. This
stated—

“PLEASE NOTE—
From the beginning of the 1997 year, the weekly pay-
ments will be strictly award rates. If you are not willing
to come back you have no obligation to do so.
Due to the lack of work, we will be re-commencing for
1997, on Monday 20 January. However, if any work does
become available before then I will contact you.
For the factory workers, we will be commencing back on
Monday 6 January 1997.
     (signed)
JOE VALERIOTI
Managing Director”

(Exhibit 4)
In late December 1996, early January, 1997, both Shane

Whitehouse and Ben Moody approached Mr Valerioti for some
additional work due to their financial situation. Mr McLaren
was on leave until mid January 1997. Both Moody and
Whitehouse were employed for a short time however, accord-
ing to Mr Valerioti’s evidence, they resigned because they were
to be paid according to the new rates based on the award, not
the previously paid all-in hourly rate.

During January 1997, the Union pursued access to time and
wages records. By letters dated 9 January 1997, employees
Neville Starr, Shane Whitehouse, Paul Faria, Ben Moody, Chail
Foti and Henry Rarere wrote identical letters to the Secretary
of the Builders Labourers, Painters and Plasterers Union in
the following terms—

“Dear Sir/Madam,
I, .................................................. employed by KATO
Concrete Co (Lot 207 Truganina Rd, Malaga), hereby give
notice that I wish for my pay records to remain confiden-
tial between myself and the company, without interference
from the union.
Yours faithfully,”

(Exhibit 7)
Also dated 9 January 1997, are letters from Whitehouse,

Rarere, Moody and Starr in the following terms—
“Dear Sir/Madam,
Re: Extra Superannuation Re-imbursement Claim against
KATO Concrete,
Please note that this claim was introduced by your or-
ganisations representative, Karla Tucker along with Peter
McLaren.
Take notice that I no longer want to proceed with this
claim, as I have already received superannuation inclu-
sive in my pay packet, as was agreed at the time of my
employment.
Yours faithfully,”

(Exhibit 7)
Also dated 9 January, are letters signed by Whitehouse,

Rarere, Moody and Faria to the Secretary Builders’ Labour-
ers, Painters and Plasterers Union which state—

“Dear Sir/Madam,
I, ............................................., employed by KATO Con-
crete (Lot 207 Truganina Rd, Malaga), hereby give notice
that I no longer wish to be a member of the union.”

The letter signed by N Starr also says—
“Further, because of my employment classification (mould
maker), I believe that it was inappropriate that I should
have been recruited into this union at all. Therefore I

request a refund of all union fees collected from me.
Yours faithfully,”

(Exhibit 7)

By identical letters, dated 15 January, 1997, Faria, Moody,
and Whitehouse wrote to the Secretary, The Western Austral-
ian Builders Labourers, Painters and Plasterers Union of
Workers saying that they did wish to have “the Union proceed
with (their) claim against Kato Concrete. The letter(s) to you
dated 9 January 1997 (were) not willingly signed and (did)
not accurately represent (their) terms of employment”
(Exhibit 8).

Each of these employees also signed a letter to the Manager,
Kato Concrete, dated 15 January, 1997, to say that they re-
voked the authority for their records to be kept confidential,
and that the authority had not been signed willingly.
(Exhibit 8).

None of the employees who are members of the Union are
now employed by the Respondent.

Mr Valerioti says that since the Christmas closedown, apart
from manufacturing work in the factory, and the installation
of some smaller work such as decorative columns, and the
finishing off work associated with some jobs done before
Christmas, there has been no real on site work available. The
work he has is limited. On the final day of the hearing, he
acknowledged some on-site work recently won, but expressed
concern at disclosing the details to the Union because he be-
lieved the Union would create difficulties for him there. Mr
Valerioti says that part of the reason for this lack of work is
that it is known within the industry that he has been having
trouble with the Union and on this basis he has been unsuc-
cessful. Further, it appears that Mr Valerioti is not seeking
further work for a variety of reasons including that he believes
that if he is successful in winning major contracts that he will
be the target of union attention.

As to the history of Mr McLaren’s employment, he was en-
gaged by the Respondent in March 1995 as a formwork
carpenter. He was originally employed on award rates, but at
his request, was put on to the all-in hourly rate arrangement
which applied to another carpenter. The computer pay records
were altered to reflect this. His commencement rate was $19.00
per hour. He joined the Union in the second half of 1995, and
Mr Valerioti asked him why he had joined but raised no spe-
cific objection. His employer then deducted Union dues from
his pay as requested by him and forwarded them to the Union,
for the remainder of his employment or at least until Decem-
ber 1996. His rate of pay was increased to $20.00 per hour
when he was appointed as foreman in May 1995. This increased
to $21.00 per hour in February 1996. In October 1996, Mr
McLaren resigned due to a dispute involving his fiancee who
was employed by another part of the Respondent’s business.
Mr Valerioti offered him an increase of a further dollar per
hour to bring his rate to $22.00 per hour, to return to work and
he did so. Even though he signed a document headed “Car-
penter Sub Contractors Entitlement” on 11 November 1996
which stated that his rate was to be a total of $18.39 (Exhibit
1) his rate of pay was not actually reduced. Mr McLaren had
been employed for some time when Henry Rarere, later ap-
pointed as foreman, was employed. Mr McLaren was senior
to him both as an employee of the company and as a foreman.

There is conflict in the evidence about whether Mr McLaren
was foreman in general over all of the Respondent’s jobs or
only in respect of some of the sites upon which he worked. In
any event, his rate of pay did not vary from job to job.

There is a conflict in the evidence between that of Mr
McLaren and that of Mr Valerioti about the work done by Mr
McLaren and problems experienced in respect of a number of
jobs. That conflict goes to the reasons and responsibility for
the problems which arose. Mr McLaren worked on the Cov-
entry Motors/Pindan Construction site in winter 1995 where
there were problems with the alignment of panels. Mr Valerioti
said that he spoke to Mr McLaren about these problems and it
appears that he believes that Mr McLaren acknowledged re-
sponsibility for them, although Mr McLaren denies both
responsibility and acknowledgment of this. There was also
conflicting evidence as to the responsibility for the problems
which arose with the BMA letterbox job in January 1996 and
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the Tilt Panel Development’s job at Redcliffe. There was also
evidence of other jobs undertaken by Mr McLaren. Mr Valerioti
said that he was concerned about Mr McLaren’s performance
since the problem occurred with the letterbox.

As noted earlier, Mr McLaren was on leave until mid Janu-
ary 1997. He was due to return to work on Monday 20 January
1997 however, by letter dated 17 January 1997 he was advised
that—

“...
Unfortunately, we have very little work on at present.
Therefore I regret to inform you that we will not be able
to offer you work until further notice.
I will understand if you wish to seek work elsewhere.
I regret the circumstances that make this action neces-
sary.
If the situation improves we will let you know.
Yours faithfully
     (signed)
MR G VALERIOTI
Managing Director”

(Exhibit 2)
On 20 January 1997, Mr McLaren went to the employer’s

premises to collect his tools so that if other work became avail-
able, he was able to take it up. He says that he spoke with Mr
Valerioti and that he believed that Mr Valerioti’s reasons for
the lack of work was not genuine and that he would not be
contacted if additional work came up. He believed that he was
being victimised because he was the Union shop steward and
had stood up for a dismissed employee, Charlie Coleman. It
was only upon this meeting that Mr Valerioti advised Mr
McLaren that he had been demoted from his position as fore-
man and that work would be available to him only as a
formwork carpenter. Mr Valerioti told Mr McLaren that this
was due to his poor performance in his work as foreman, par-
ticularly on the Redcliffe job, however, Mr Valerioti also said
to him that “everyone makes mistakes”.

By letter dated 20 January 1997, the Respondent confirmed
the discussion with Mr McLaren.

“Dear Peter,
Further to our meeting this morning, you stated that I ter-
minated your employment because of victimisation.
We have not terminated your employment, we have in-
formed you that we do not have any work at present and
until some work does come up, we cannot keep you on
the payroll.
Anyway, it is up to you if you want to wait until work is
available. It is your choice.
Further, as I have explained previously, I have made it
clear that if you choose to come back to work with our
Company, you will no longer hold any responsibility, see-
ing in the past there have been repeated errors and
especially on the last job in Redcliffe. You will only be in
a carpenters position.
Please indicate your intention, if you are willing to wait
until work will be available. If we have not had a response
from you within seven (7) days, that means that you do
not intend to wait.
Yours faithfully
     (signed)
MR G VALERIOTI
Managing Director”

(Exhibit 3)
In response to this, Mr McLaren telephoned the Respondent

and advised that he would be available for work and he did
intend to wait for any offers to be made to him. No work has
been offered to Mr McLaren by the Respondent, indeed both
parties now accept that employment is ended.

Having observed the witnesses I make the following com-
ments—

1. I found Peter McLaren to be a credible witness. His
involvement with the Union, which began some time
before there were any signs of difficulty between the
Union and the Respondent, originally created no real

difficulty for the employer. He has been caught up in
what has become a battle of wills between the Union
and the employer.

2. As to the evidence of Karla Tucker, it is clear that
Ms Tucker, upon the reason of speaking with one
unfinancial member of the Union, took advantage of
the opportunity and, quite reasonably, the employer
saw this as an abuse of the arrangement which was
reached with her. She may also have breached the
right of entry provisions upon which she relied, in
trying to resolve difficulties with Mr Valerioti.
There is some contention between the parties as to
whether Ms Tucker was aware of the previous diffi-
culties experienced between Kato and the Union
around mid 1996, when she became involved later
that year. It may be that she was unaware of that
situation however, she correctly took the view that
the employees not being paid in accordance with the
Award required attention and she sought to negoti-
ate with the employer for an arrangement more in
keeping with the Award or alternatively, to come to
some arrangement for a compromise situation. I ac-
cept that her conduct may have been seen by Mr
Valerioti as harassment however, Mr Valerioti’s con-
duct in response to her own pursuit of the matters
does him no credit either.
The problem, according to Mr Valerioti started in
mid 1996 over the Whitford City Shopping Centre
Cinema Complex job and the bans imposed by the
Union. It should be noted that during the difficulty
which Mr Valerioti says he had where the Union had
black banned his loading of the concrete panels from
his own premises and that this was alleged to be on
the grounds that there was insufficient light and that
it was unsafe, and further when it was said that it the
panels could not be erected at the Whitford City Cin-
ema Complex site, that the Respondent took no action
to have an independent assessment undertaken by
Worksafe Western Australia. Mr Valerioti was asked
by Taskforce inspectors to provide a statement about
the incident at the Respondent’s premises and to have
other employees of the company who had witnessed
the incident also provide statements. However, at the
date of giving this particular evidence some eight
months later, Mr Valerioti had not provided a state-
ment to the Taskforce. He has not used avenues
available to him to deal with the problems he says
the Union forced on him. He took no action to have
what he saw as Ms Tucker’s harassment and abuse
of rights dealt with by an appropriate body. It was
not until January 1997, many months and consider-
able difficulties later, that he took any action to protect
his business from the conduct which he says was
responsible for the business’s problems.

3. As to Mr Valerioti’s credibility as a witness there
was conflict in his evidence about Peter McLaren’s
work performance and warnings. Mr Valerioti com-
plained about particular work, that he did not follow
instructions, that there were problems because of his
work, yet he described him as an excellent worker.
(transcript page 211).
His evidence as to whether he warned Mr McLaren
conflicted. He said that he did not give Mr McLaren
a warning (transcript pages 211 and 253), yet said
that he did give him a warning after the problem with
the BMA letterbox (transcript pages 198 and 253).
During his evidence on Thursday, 27 March 1997,
upon being cross examined as to what work he had
on at the moment and where that work was located,
Mr Valerioti became defensive. His evidence on that
subject and subsequent matters was clearly tainted
by his view that if the Union had knowledge of what
work he was engaged in then it would continue the
harassment and persecution of his business as he saw
it. Otherwise, I am satisfied from the evidence of Mr
Valerioti that he had difficulties with the Union which
were, from his perspective, unwelcome and an in-
trusion upon his business.
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I do not accept that one party or the other bears the full re-
sponsibility for the deterioration in the relationship between
the two parties. It would appear that the Union’s actions have
provoked the situation and Mr Valerioti has reacted in kind.
Mr Valerioti seems unable to accept that the Union has a le-
gitimate role in representing the interest of its members and in
ensuring that the awards to which it is a party are complied
with. This does not excuse any actions on the part of the Un-
ion which go beyond its rights. It does not excuse Mr Valerioti’s
knee jerk reaction to the Union’s advice that he must comply
with the terms of the Award or negotiate another arrangement.
He simply advised employees that he would reduce all of their
payments to be in accordance with the Award. This was a matter
which required some negotiation to achieve a reasonable re-
sult. To simply reduce those hourly rates without negotiation
was not reasonable. However, in the circumstances of the re-
lationship between the employer and the Union, any
negotiations were doomed to failure. Further, it seems that Mr
Valerioti was intent upon conducting his businesses without,
what he saw to be, the interference of the Union. The relation-
ship between the parties is now one of extreme antagonism
and it would appear that any prospects of re-establishing a
workable relationship would require a considerable amount of
effort and good will, the latter is clearly not in evidence on the
part of either party.

Mr McLaren appears to have been caught in the middle of
all of this. It is not clear to me whether Mr McLaren was or
was not a competent foreman. Mr Valerioti’s evidence con-
flicts with that of Mr McLaren. According to Mr Valerioti, Mr
M McLaren was an excellent worker who made too many
mistakes, yet he was prepared to have him continue as a car-
penter. Mr McLaren denies responsibility for certain problems
which arose, and provided plausible explanations. Without
confirmation of their conflicting evidence, particularly as to
technical matters and matters of fact, such an analysis must
rely on the credibility of the witness, and in that regard, I pre-
fer the evidence of Mr McLaren.

It has not been clearly demonstrated that Mr McLaren was
wholly or partly responsible for the problems associated with
the jobs on which he worked. He may have been given a ver-
bal warning following the BMA letterbox job, in January 1996
but he denies this. However, he was given a pay rise of $1.00
per hour in February 1996, and a further increase in October
1996.

Mr Valerioti says that he told Henry Rarere before Christ-
mas 1996 that if Peter McLaren messed up the Redcliffe job,
he wouldn’t be foreman any more, but he did not tell this to
Mr McLaren. There is no evidence that Mr McLaren was made
aware that his position as foreman was in jeopardy, nor that
his performance generally was a source of real and genuine
concern. I am not satisfied that his demotion from the position
of foreman was justified on the grounds of his performance or
fair in the circumstances of another employee, but not him,
being told that it might happen. It is clear that he received a
pay rise after a major incident which caused the employer dis-
satisfaction with his performance which the employer now
relies upon as one of the justifications for this demotion. I am
satisfied that the situation involving the Union had at least
some part to play in Mr Valerioti’s decision to demote, and
effectively, terminate the employment of Mr McLaren. I am
not satisfied that the matter was as clear in Mr Valerioti’s mind
as being that he was demoting and thereby terminating Mr
McLaren’s employment because he was involved with the
Union. Rather all of the circumstances brought Mr Valerioti to
the decision that Mr McLaren should be demoted. Those cir-
cumstances include his dissatisfaction with Mr McLaren’s
performance or at least the problems which had arisen on jobs
with which he was associated; the lack of work and costs to
the business associated with the Union’s unwelcome atten-
tion; the decline in Mr Valerioti’s relationship with Mr McLaren
due to the latter’s support to Mr Coleman; Mr McLaren’s in-
volvement with the Union in pursuing claims for
superannuation and an enterprise bargaining agreement, and
what Mr Valerioti complained of as role conflict between Mr
McLaren being foreman and shop steward.

In all of the circumstances, I find that this demotion was
unfair even if criticism of his performance was warranted.
Further, I find that had Mr McLaren retained his position as
foreman he would have been provided with work since his

return from annual leave, albeit not necessarily of a full time
and an ongoing nature, however, there would have been work
available for him for some of that time. The other foremen
engaged by the Respondent, Mr Rarere, has undertaken some
work during that time. As Mr McLaren was senior to him, and
as the Respondent is said to recognise seniority, that work
should have been made available to Mr McLaren.

As to whether, in all of the circumstances, it is appropriate
to require the employer to reinstate Mr McLaren and to place
him in the position of foreman, a number of matters require
consideration. Firstly, the relationship between the Union and
the employer is an issue. It is clear that, because of Mr
McLaren’s relationship with the Union and because of the very
bitter situation between the Union and the Respondent, rein-
statement would be entirely impracticable. Secondly, Mr
McLaren’s own views about his payment arrangements would
mitigate against his return under an arrangement whereby he
is paid in accordance with the Award. Mr McLaren made it
clear that he wanted to be reinstated but on the same payment
arrangements as before. It would be inappropriate to order such
an arrangement to continue as it would be in breach of the
Award. The alternative would be to order that Mr McLaren be
paid his previous hourly rate but that all other entitlements
provided by the award such as superannuation, redundancy
payments and the like including annual leave accrual be pro-
vided. This would not be equitable as my understanding is
that all of these matters were comprehended within the hourly
rate paid to Mr McLaren, an hourly rate which he is not pre-
pared to compromise.

In those circumstances, I am not prepared to order that Mr
McLaren be reinstated. The parties are invited to make sub-
missions as to the appropriate means of compensating Mr
McLaren for his loss bearing in mind the lack of work which
would otherwise have been available to him due to the Re-
spondent not having work. My preliminary thoughts on that
matter include that Mr McLaren might appropriately be paid
for the same hours as Henry Rarere has worked since 20 Janu-
ary 1997, less other work which Mr McLaren gave evidence
that he performed. I invite the parties to make submissions on
that matter.

APPEARANCES: Mr G Giffard on behalf of the Applicant
Mr K Richardson on behalf of the Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Katina Pty Ltd trading as Kato Concrete Co.

No. CR 402 of 1996.

COMMISSIONER P.E. SCOTT.

29 April 1997.

Supplementary
Reasons for Decision.

THE COMMISSIONER: In my reasons for decision of 15
April 1997 I found that Peter McLaren had been unfairly dis-
missed from his employment with the Respondent, however,
reinstatement was not appropriate in all of the circumstances.
The parties were invited to make submissions as to the appro-
priate means of compensating Mr McLaren for his loss “bearing
in mind the lack of work which would otherwise have been
available to him due to the Respondent not having work.” My
preliminary thoughts at that time included that “Mr McLaren
might appropriately be paid for the same hours as Henry Rarere
has worked since January 1997, less other work which Mr
McLaren gave evidence that he performed.” The parties were
invited to make submissions on that matter.

I have read and considered in detail the submissions received
from the parties.
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The determination of compensation is not an exact science
where a formula can be prescribed. It requires consideration
on a case by case basis dealing with the particular circum-
stances which have arisen. The only basis upon which the
Commission can act is on the basis of equity and what is rea-
sonable in the circumstances. In considering this matter, I note
that the Commission is directed as to the maximum amount of
compensation which can be ordered under a claim of unfair
dismissal, as stated in s.23AA of the Industrial Relations Act,
1979 which shall not exceed six months remuneration which
may be calculated at the average rate received during any rel-
evant period of employment. In arriving at a conclusion
regarding compensation, I have also taken into account the
decisions in Tak Lau Kwa and Smartt (64 WAIG 858), Cullen
and Trapell (146 CLR 1) and Jaggard and Tranby Pty Ltd trad-
ing as the Court Hotel (76 WAIG 4720).

In light of the submissions of the parties, I have given fur-
ther consideration to whether the calculation of compensation
should be based on the work performed by Henry Rarere. Since
January 1997, Mr Rarere has worked only a limited number
of days on construction work. There is no indication about the
basis upon which he has been engaged to perform non con-
struction work except that he has been engaged full time on
factory based work other than for the limited amount of con-
struction work he has performed. There was no information to
indicate that Mr Rarere is being paid the same rate of pay for
his factory based work as his construction work. The evidence
was that a different award applies. Further, Mr McLaren may
or may not have been prepared to undertake the factory work
which Mr Rarere has performed, but from his evidence, he
was not prepared to work for less than his construction work
hourly rate. There is not sufficient information upon which to
base a decision in this regard, therefore, it is not appropriate to
simply order the payment to Mr McLaren of the same time as
Mr Rarere has worked during that period.

As to the rate of pay upon which any calculation should be
made, Mr McLaren was paid a rate of between $19.00 and
$22.00 per hour during his period of employment and an aver-
age of approximately $21.00 per hour when he was paid as a
foreman. I find that this is the appropriate rate upon which to
base any calculation, as the matter does not involve the en-
forcement of award entitlements. For this reason, the decision
of the Full Bench in Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union of Workers Western
Australian Branch and Centurian Industries Ltd (77 WAIG
319) is distinguished, and is not relevant.

I also note that Mr McLaren worked an average of 42 hours
per week from the time he was appointed as foreman. This is
then the appropriate number of hours per week for which he
ought be paid any compensation.

As to the period for which compensation ought be paid, it is
noted that Mr McLaren was available for work from 20 Janu-
ary 1997, when he returned from annual leave. This is also the
date upon which termination of employment most likely oc-
curred. The Commission has no evidence as what if any work
Mr McLaren has had since he gave evidence on 21 February
1997. There is no evidence of whether Mr McLaren has found
permanent alternative work, or of any other work he may have
done since then, nor is there any evidence of efforts to find
work since then, in an effort to mitigate his loss. The only
evidence before the Commission in that regard is that from 20
January to 21 February 1997, being a period of 5 weeks, Mr
McLaren worked only one day.

I also note, in weighing the question of compensation, Mr
McLaren’s length of service with the Respondent, and the cir-
cumstances of the termination of his employment, wherein he
has no responsibility in that circumstance.

On this basis, it is appropriate that Mr McLaren be paid by
the Respondent, an amount of compensation calculated as
$21.00 per hour, for 42 hours per week, for 5 weeks, less 8
hours for the single day which he worked. This totals $4,242.00

The questions of outstanding superannuation and annual
leave entitlements are not appropriately dealt with by the Com-
mission and the Union is free to pursue those matters elsewhere,
bearing in mind that during Mr McLaren’s employment, with
his consent, he was paid an hourly rate which took into ac-
count a range of matters. Minutes of Proposed Order shall
issue.

Appearances: Mr G Giffard on behalf of the Applicant.
Mr K Richardson on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Katina Pty Ltd trading as Kato Concrete Co.

No. CR 402 of 1996.

COMMISSIONER P.E. SCOTT.

2 May 1997.

Declaration and Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
Mr K Richardson on behalf of the Respondent the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby—

DECLARES—
THAT Peter McLaren was unfairly dismissed from
his employment with the Respondent.

ORDERS—
THAT Katina Pty Ltd trading as Kato Concrete Co
shall pay to Peter McLaren an amount of $4,242.00
no later than 21 days from the date of this Order.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and

The Governing Committee, Culunga Aboriginal
Community School.

Nos. CR393 and CR394 of 1996.

27 May 1997.

Reasons for Decision.
COMMISSIONER A.R. BEECH: Application CR393 of 1996
is a claim by the applicant union that Ms Colleen Reed was
unfairly dismissed by the respondent school. Application
CR394 of 1996 is a claim by the applicant union that Ms Cheryl
Soggee was unfairly dismissed by the respondent school. Both
Ms Reed and Ms Soggee were employed as teachers at the
school. They were both given letters on the 10th December
1996 which informed the teachers that as they were temporary
employees their contracts came to an end at the end of the
school year and that they would not be offered employment in
1997. By agreement, both applications were dealt with at the
one time.

Although the circumstances of both teachers are slightly dif-
ferent, the essential point to be determined is whether the
teachers were, in fact, appointed permanently or whether they
were temporary. If they were temporary then it is arguable,
certainly in Ms Soggee’s case although not necessarily in Ms
Reed’s case, that their contracts came to an end at the end of
1996 due to effluxion of time. If they were permanent then a
dismissal occurred and the issue becomes whether the dismissal
was unfair.
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Permanent or Temporary?

Ms Reed was appointed in July 1996. Her appointment was
confirmed in writing in a letter dated 23rd July 1996 (exhibit
8). I accept Ms Reed’s evidence that the letter was not given to
her until late August. Her letter states, amongst other things,
that her appointment is permanent. The only evidence before
the Commission that Ms Reed was temporary is the evidence
of the Principal, Mrs Gosling. Mrs Gosling interviewed Ms
Reed for the job and her evidence is that she stated at the time
that it was a temporary position. Ms Reed denies that this was
said at the interview. In my view the evidence establishes that
Ms Reed was appointed on a permanent basis. Her letter of
appointment says so and it is difficult for the Commission to
prefer the oral evidence of Mrs Gosling, especially where it is
contested, over the written evidence of the letter of appoint-
ment prepared and signed by Mrs Gosling. It is not suggested
that the letter is a mistake or that it is otherwise unreliable.
Whatever may have been Mrs Gosling’s statements at the in-
terview, she decided at the time of the appointment to appoint
Ms Reed permanently. Further, I accept Ms Reed’s evidence
that, at the time of her appointment, she had some temporary
work in the Education Department at a higher rate of wage
than that offered by the school. I accept her evidence that she
would not have accepted the offer of appointment at the school
if the position had only been temporary. She maintained her
evidence under cross-examination and her evidence struck me
as quite logical. There is nothing compelling in the evidence
to allow me to conclude that Ms Reed would have been inter-
ested in giving up a higher paid temporary job to work at the
school in a lower paid temporary job.

Ms Soggee responded to an advertisement for a teacher at
the school in December 1995. The advertisement was for a
temporary position. She received two letters of appointment
(exhibits 2 and 3) which confirmed that her position was tem-
porary. Nothing turns on the fact that she received two letters.
Her letters of appointment indicated that the employment would
commence in January 1996 and last until the 31st December
1996. Although Ms Soggee has given evidence that she was
told at the time by both Mrs Gosling and by the school’s Sec-
retary that the job was in fact permanent, I do not attach much
weight to that evidence. It is to be regarded in much the same
way as Mrs Gosling’s evidence mentioned earlier in relation
to Ms Reed. Even if Ms Soggee is correct in her evidence, it is
difficult to prefer that evidence over the two letters of appoint-
ment which she received, and acknowledged, which confirm
her position as temporary and for a fixed term. However, in
March 1996 she was given a letter by Mrs Gosling dated in
February 1996 which stated that Ms Soggee was employed on
a permanent basis. It is in the same terms as the letter which
appointed Ms Reed permanently. There can be no doubt that
this letter appointed Ms Soggee to a permanent position. Mrs
Gosling’s evidence is that it was her intention to make Ms
Soggee permanent. Indeed, it is Mrs Gosling’s evidence that
she made a number of staff permanent at the time. She did so
for reasons that were current at the time. Mrs Gosling felt that
it would give the teachers security. The evidence of Mrs Gos-
ling and Ms Soggee corroborate each other as to the
conversations which took place between the two of them lead-
ing to this decision, the timing of the decision and even to the
fact that the decision was taken in March but the letter was
dated the 6th February 1996.

I therefore find that both Ms Reed and Ms Soggee were
appointed to permanent positions. This conclusion is not in-
consistent with any provision of the Independent Schools’
Teachers’ Award 1976. The award requires a teacher to be given
a letter of appointment stating the general conditions of em-
ployment. If the appointment is temporary clause 5(3) of the
award specifies a time frame for the appointment. The award
does not define a permanent teacher as such but the termina-
tion of the contract of service of a teacher other than a relief or
temporary teacher requires a minimum of 6 weeks’ notice.
That is seen by the parties as the due of a permanent teacher.
There is no time frame in the award for the permanent ap-
pointment of a teacher.

The school brought evidence from the Association of Inde-
pendent Schools of WA that its member independent schools
have a practice of appointing new teachers for a temporary
period of twelve months prior to them being made permanent.

Culunga is a member of the AISWA. I understand the reason-
ing behind such a practice. However, that practice would not
prevent a school from appointing a teacher on a permanent
basis at any time if it decided to do so. On the evidence, that is
what happened here. Mrs Gosling decided to make the ap-
pointment of Ms Soggee permanent and to appoint Ms Reed
permanently. She had the authority to do as she did. In my
view there is every reason to conclude that Mrs Gosling was
acting in the best interests of the school by doing so. There is
no suggestion that Ms Reed and Ms Soggee are other than
competent teachers who made a worthwhile contribution to
the school. Both Ms Reed and Ms Soggee were interested in
permanent appointments and Mrs Gosling made an appropri-
ate decision to make them permanent.

The school has suggested before me that, in fact, Ms Reed
and Ms Soggee were only “de facto” permanent because of
Mrs Gosling’s evidence that she told both teachers at the time
of their interviews that the positions were temporary and be-
cause it was always Mrs Gosling’s intention that their
employment would be reviewed at the end of the year even
though they had been made permanent. Indeed, Mrs Gosling
has given evidence that it was her intention at the time of mak-
ing Ms Soggee permanent that her employment would still be
reviewed. However I have great difficulty in accepting this
argument. It appears to me that a teacher is either permanent
or temporary. The award makes that distinction by its defini-
tions of temporary or relief teachers. A teacher appointed
permanently has a contract of employment which is of indefi-
nite duration. It can lawfully be brought to an end by one party
only by the giving of 6 weeks’ notice to the other party. A
teacher appointed temporarily cannot be appointed for more
than 1 year. Only 1 week’s notice is needed to bring such a
contract of employment to an end. The existence of a hybrid
“de facto” permanency blurs those distinctions. As the argu-
ment was put in the proceedings there would appear to be no
significant difference between a teacher employed temporar-
ily for 1 year and a “permanent” teacher whose employment is
to be “reviewed” at the end of the year. That is a strong reason
for rejecting the argument that a de facto contract of employ-
ment exists. I was not given any authority supporting the
existence of such a contract.

There are other reasons why the argument must be rejected.
Any statement made by Mrs Gosling at the time of the inter-
views that the positions were temporary has been overtaken
by the written appointments. Mrs Gosling herself wished to
give the greater security of a permanent appointment. From
the point of view of the teachers themselves they had been
told in writing that they were permanent. This fact had been
repeated to them on occasion by Mrs Gosling towards the end
of the year. Mrs Gosling kept to herself any thoughts she may
have had at the time she made them permanent that their ap-
pointments would be reviewed at the end of the year. She
certainly did not tell either of the two teachers of this inten-
tion. It would be quite unfair on them to now recognise an
unstated intention on Mrs Gosling’s part. I also think it would
contravene the award. Given that the two teachers were made
permanent clause 7(2) of the award requires that no change of
significance to their contracts be made without the consent of
both parties. This did not occur and it follows that the two
teachers were permanent. Employers and employees should
be encouraged to have written contracts of employment rather
than oral contracts of employment. It provides certainty for
both sides. It is required in this case by the award. It would be
wrong in principle for the Commission to hold that even when
the contract is in writing one party is able to say that it does
not mean what it says. The Commission should be slow to
prefer oral evidence as to the terms of the contract in prefer-
ence to its written terms (Van Den Esschert v. Chappel [1960]
WAR 114 at 115). The parties must be taken to have been
aware of their intentions and have reflected those intentions in
the written document.

Although Mrs Gosling stated in her evidence that all perma-
nent employees are subject to a review each year, I cannot
accept her evidence if she means that every permanent em-
ployee’s employment comes to an end each year and the school
decides whether or not their employment will be continued
for the next year. Rather, I would treat Mrs Gosling’s evidence
as meaning that the employment of any permanent employee
can be reviewed by the school. That is the case for most, if not
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all, employees generally. However that does not mean that a
permanent teacher is in the same position as a temporary
teacher. At the very least the award makes the distinctions re-
ferred to above. With respect, the only reasonable inference
which can be drawn from the deliberate decision of the school
to make Ms Reed and Ms Soggee permanent appointments is
to mean that they were permanent.
Was there a dismissal?

The decision that Ms Reed and Ms Soggee would not be
employed for the 1997 school year was made by Ms Shirley
McPherson. Ms McPherson was appointed as an Administra-
tor of the school by the Registrar of Aboriginal Corporations
in August 1996. Ms McPherson worked closely with Mrs
Gosling in the running of the school. However, the authority
to hire and fire rested with Ms McPherson for the period of
her appointment. Her appointment was due to expire on the
12th December 1996. Towards the end of 1996 Ms McPherson
was involved in the necessary considerations of the school’s
needs for the coming school year. She was also involved in
the arrangements for the funding programme for the next three
years based on a census and student numbers. Her evidence is
that there was a drop in student numbers. Although the drop in
student numbers was not substantial, the school would not be
able to support the same number of teachers in 1997 as it had
in 1996. Two teachers would have to go. Her decision that
those two teachers would be Ms Reed and Ms Soggee was
based on the following understanding.

Ms McPherson had reviewed the personnel files for all staff,
including Ms Reed and Ms Soggee. It is clear from Ms
McPherson’s evidence before the Commission, and from the
two letters of the 10th December signed by her to Ms Reed
and Ms Soggee that Ms McPherson believed both employees
were temporary. In relation to Ms Reed, Ms McPherson was
aware that her letter of appointment indicated that Ms Reed
was permanent. However Ms McPherson decided to disre-
gard this letter because her understanding of the practice in
independent schools that a teacher is temporary for the first
twelve months of their employment. By that stage, Ms Reed
had been employed for approximately three months. Ms
McPherson therefore reached the conclusion that Ms Reed was
temporary, notwithstanding her letter of appointment. With
respect to Ms McPherson it was not open to her to do so. Ms
Reed’s contract of employment is as set out in the letter ap-
pointing her. If that letter was inconsistent with the award,
then the award would prevail. It is not inconsistent with the
award. Nor am I aware that Ms Reed’s letter of appointment is
in conflict with any registered enterprise bargaining agreement.
Therefore Ms Reed’s contract of employment was permanent
as set out in her letter and it was not open to the school to treat
her as temporary: clause 7(b) of the award.

In relation to Ms Soggee, Ms McPherson reached the conclu-
sion that Ms Soggee’s employment was temporary because there
was no indication that she was permanent in Ms Soggee’s per-
sonnel file. Ms McPherson’s evidence is that there was no letter
appointing Ms Soggee on a permanent basis in Ms Soggee’s
personnel file and Ms McPherson was unaware of the letter un-
til these Commission proceedings commenced. The Commission
is unaware why Ms Soggee’s letter appointing her to a perma-
nent position was not in her personnel file. However, even if I
accept for the moment that Ms McPherson was unaware of Ms
Soggee’s permanent appointment, it must be said that it does not
alter the fact that Ms Soggee was permanent.

The situation therefore is that Ms McPherson reached the
decision that she did based upon her understanding that Ms
Reed and Ms Soggee were temporary and that their contracts
came to an end on the 31st December 1996. I accept that Ms
McPherson acted in good faith. However she terminated the
employment of two permanent teachers. Although Ms
McPherson’s letters to the two teachers were couched in terms
that reflected Ms McPherson’s understanding of their tempo-
rary status, the effect of the two letters was to terminate their
employment. I am therefore satisfied that, in the case of Ms
Reed and Ms Soggee, dismissals occurred.

Was there a valid reason for the dismissals?
Mrs McPherson’s evidence is that for financial reasons there

was a need to reduce the number of teachers by two. This was
related to the student numbers and a change in the basis of the
three-yearly funding arrangements. That evidence was not

successfully attacked and I accept it. The decision about who
those teachers would be was made also in the context of a
restructuring of teaching groups. Mrs McPherson considered
which teachers were permanent and which were temporary.
She concluded that three were temporary: Mr Hart, Ms Reed
and Ms Soggee (transcript p. 133). Mr Hart was seen by her as
being in a different position because he was teaching second-
ary school. Mrs McPherson decided that Ms Reed and Ms
Soggee would be the two teachers to go.

The evidence on this particular issue is that the school needed
to reduce the teaching staff by two. I therefore find that there
was a valid reason, or that there were valid reasons, based on
the operational requirements of the school for the dismissals.

Were the dismissals harsh, oppressive or unfair?
The union claims that both dismissals were unfair. In my

view, the conclusion is inescapable. There are a number of
reasons why this is so. First, the decision to dismiss them was
made without a consideration of their permanency. It is at least
possible that both teachers were denied the possibility of con-
tinuing employment in 1997 because of this although it is not
clearly established on the evidence that a different decision
would have been made had their permanency been known and
taken into account. There is still the evidence that a restructur-
ing of the teaching groups needed to occur.

Secondly, both employees believed on good grounds that
they were permanent. They had a legitimate expectation of
continuing employment. As a consequence, both teachers had
changed their positions. By that I mean that Ms Reed had given
up a higher paying job to work at the school and Ms Soggee
had taken out a loan to purchase a motor vehicle. In both cases,
the teachers did so in reliance upon the school’s decision to
make them permanent.

Thirdly, both Ms Reed and Ms Soggee gave evidence
that they had been told by Mrs Gosling in December 1996
that they would be teaching the following year. Mrs Gos-
ling, in her evidence, stated that she did have such a
conversation and that it could have been in early Decem-
ber. After considering all of the evidence I believe Ms Reed
and Ms Soggee. The evidence of Ms Reed and Ms Soggee
is supported by Mr King’s evidence. Mr King was also
teaching at the time and participated in such a conversa-
tion. I accept his evidence. The evidence is supported by
Mr Hart who also taught at the school at that time. I also
accept his evidence. I therefore find that the Principal of
the school gave an assurance to Ms Reed and Ms Soggee
that they would be teaching the following year. I also ac-
cept in this context that Mrs Gosling also indicated to the
two teachers, in the presence of Mr Hart, that Ms
McPherson was going to make them redundant but that
Mrs Gosling was of the view that this could not be done
because they were permanent appointments. I have had
regard for Mrs McPherson’s evidence (transcript p.123)
that Mrs Gosling would not have known about the pend-
ing terminations at that time. However it is the fact that
both teachers had received an assurance from their Princi-
pal, the same Principal who had appointed them both, about
their employment the following year.

Fourthly, neither teacher was given the proper period of no-
tice of termination.

Fifthly neither teacher was given any opportunity to discuss
with the school the impact of the decisions to, effectively, make
them redundant or ways that the school might be able to mini-
mise the effects of the decision upon them. There is an issue
of fairness towards the teachers here as well as the fact that
the Minimum Conditions of Employment Act 1993 recognises,
and requires, that the opportunity be extended. I add that I do
not place undue emphasis on this point. The evidence reveals
meetings were scheduled between Mrs McPherson and each
of the two teachers but they did not take place. There is evi-
dence to support Mrs McPherson’s view that no-one person
out of herself, Ms Reed and Ms Soggee was to blame for this.
But I accept the evidence that is before me which is to the
effect that the teachers would not have had the impression that
the financial position of the school would require two teachers
to leave. The two teachers could therefore not be expected to
have had any forewarning of the need of the school to reduce
the number of teachers and of the possibility of this impacting
upon them both.
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For the above reasons, I find that the dismissals of Ms Reed
and Ms Soggee were unfair towards them.
Relief

I turn to the question of relief. Both the applicants and the
school are of the opinion that re-instatement is impracticable.
On the material before me, I also reach that conclusion. The
Commission will therefore award compensation. In reaching
a decision as to the amount of compensation to be awarded I
take into account that neither teacher was given the proper
period of notice of termination. They were given notice on the
10th December and their employment ended on the 31st De-
cember. That is a period of 3 weeks. Further, their termination
in December meant that it was difficult for Ms Reed and Ms
Soggee to find alternative employment in the education sys-
tem. The evidence before me is that schools advertise in
October for the next school year. Both Ms Reed and Ms Soggee
were too late at the time of their termination in December to
be considered by schools seeking to employ teachers for the
1997 school year. Both Ms Reed and Ms Soggee are currently
unemployed.

I also take into account their lengths of service. In Ms Reed’s
case her period of service was three months. In Ms Soggee’s
case her period of service was twelve months. Although Ms
Soggee’s length of service is greater than Ms Reed’s length of
service, in neither case is it a long period of time and this
argues against a substantial award of compensation.

The calculation of compensation is not an exact science. Each
case will need to turn upon its own facts. In assessing com-
pensation for each teacher I have had regard to the reasons I
have set out for concluding that their dismissals were unfair as
well as the issues I have set out in the previous two paragraphs.
In the circumstances I assess the appropriate compensation to
be seven weeks’ wages for Ms Reed and, given Ms Soggee’s
relatively longer period of service, eight weeks’ wages for Ms
Soggee. In each case the compensation includes the balance
of the notice period that each should have received.

I have reached the decision in this matter without needing to
consider all of the evidence that was put before me. Although
evidence was given of turmoil at the school prior to the ap-
pointment of Ms McPherson as Administrator there is no
suggestion that it has continued.  It had no bearing whatsoever
on the issues concerning the dismissals of Ms Reed and Ms
Soggee. I do not regard the evidence of Ms Soggee on this
issue as establishing the truth of her allegations. They are ef-
fectively countered by the evidence of Mrs Corunna. Further,
as evidence of the turmoil was not relevant to this case, both
Mr Gifford and Mr Diamond respectively, and very properly,
did not cross-examine that part of the evidence of both Ms
Soggee and Mrs Corunna.

The Minutes of a Proposed Order now issue.
Appearances:  Mr M. Diamond on behalf of the applicant.
Mr R.H. Gifford on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and

The Governing Committee, Culunga Aboriginal
Community School.

Nos. CR393 and CR394 of 1996.

3 June 1997.

Order.
HAVING heard Mr M. Diamond on behalf of the applicant
and Mr R.H. Gifford on behalf of the respondent, the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979 hereby—

A. DECLARES that Colleen Reed and Cheryl Soggee
were unfairly dismissed.

B. ORDERS that The Governing Committee, Culunga
Aboriginal Community School forthwith pay—

(i) seven weeks’ wages to Colleen Reed;
(ii) eight weeks’ wages to Cheryl Soggee

by way of compensation.
(Sgd.) A.R. BEECH,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Australasian Meat Industry Employees’ Union, Industrial
Union of Workers, West Australian Branch

and

Charlie Carters Pty Ltd.

No. CR 39 of 1997.

19 May 1997.

Order.
HAVING heard Mr G.W. Ferguson on behalf of the Applicant
and Mr M.F. Connell as agent for the Respondent, and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders—

THAT the matter be and is hereby wholly discontin-
ued.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australasian Meat Industry Employees’ Union,
Industrial Union of Workers, Perth

and

Metro Meat International (Linley Valley Division).

No. CR 151 of 1997.
5 June 1997.

Reasons for Decision.
SENIOR COMMISSIONER: Mr Eastwell is a member of the
Applicant Union. He has been employed by the Respondent
for varying periods over the last five years. He was last em-
ployed by the Respondent for a period of approximately 18
months, which ended on 7 May 1997. On that day, his em-
ployment was terminated by the Respondent in circumstances
which the Applicant contends were either harsh, oppressive or
unfair. Accordingly, it seeks an order from the Commission
directing that the Respondent reinstate Mr Eastwell in his
former employment.

The circumstances which gave rise to the termination of Mr
Eastwell’s employment are somewhat controversial but can
be stated shortly. On 7 May 1997 Mr Eastwell, with two other
employees, was sitting in the locker room when two of the
Respondent’s supervisors entered the room to investigate an
allegation that drugs where being consumed in the room. It is
common ground that when asked whether they were smoking
“the good stuff” they each denied doing so. Specifically, Mr
Eastwell and his fellow employees testified that Mr Eastwell
denied that he was guilty of smoking, but said words to the
effect that he was guilty of having the carton of choc-milk in
the locker room, which he then showed to the supervisors, but
which was at all material times sealed. He then said that he, in
company with one of the other employees, left the locker room
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and went outside where he opened the carton and drank some
of its contents before returning to work with his colleagues.
On the other hand, one of the Respondent’s supervisors, Mr
Dickenson, testified that when asked by his colleague who
was smoking, Mr Eastwell replied that all he was doing was
having a drink and a chat whereupon he produced a carton of
choc-milk, or similar substance, and proceeded to take a mouth-
ful. The others apparently produced cigarettes. Mr Dickenson
testified that he responded by telling them that whether they
were smoking or drinking, it was not allowed in the locker
room and asked the employees to leave. These events were
reported to the Respondent’s manager, Mr Griffiths, who in-
structed the supervisors to further investigate the allegation of
drug taking, leaving the other complaints against the employ-
ees to later.

It is common ground that later in the day Mr Eastwell and
the other employees were further interrogated about smoking
drugs. Mr Eastwell and his fellow employees testified that
they were then told that their employment had been termi-
nated, but were sent back to work. Mr Dickenson testified that
they were merely told that their employment would be termi-
nated if the Respondent’s informant was able to verify
satisfactorily the allegation of drug taking. Upon further con-
sideration, Mr Griffiths, the Respondent’s manager, concluded
that there was insufficient evidence to sustain an allegation of
drug taking against the employees, but that Mr Eastwell should
be given a warning in respect of a breach of the Respondent’s
Personal Hygiene Policy. It is common ground that this Policy
prohibits the taking of food, amongst other things, into the
locker room, although the Applicant contends that that does
not extend to food in sealed containers. When it came to giv-
ing Mr Eastwell the warning, the Respondent discovered that
he had already had what the Respondent then erroneously
thought were five previous warnings. In fact, Mr Eastwell had
only received three prior warnings, at least one of which had
been a final warning. In the circumstances, it was decided to
terminate Mr Eastwell’s employment.

It is common ground also that thereafter, later on 7 May
1997, each of the three employees were again interviewed. In
the case of Mr Eastwell, he was advised that his employment
was terminated on the grounds that he had consumed soft drink
in the locker room in contravention of the Respondent’s Per-
sonal Hygiene Policy and in so doing put the Respondent’s
export licence at risk. A further consideration was the fact that
he had had previous warnings, one of which was said to be a
“second chance” given after a previous final warning.

On being told that his employment was to be terminated on
those grounds, Mr Eastwell objected. As a consequence, in
company with a representative of the Applicant and in the com-
pany of Mr Dickenson, he met with Mr Griffiths. Mr Griffiths
testified that he there and then put to Mr Eastwell that it had
been reported to him that he had been drinking soft drink in
the locker room, to which he said Mr Eastwell replied to the
effect, “Yes, I have owned up to that”, and used the fact that
he had been so honest in this respect, amongst other factors, to
make a plea for mercy. As the events transpired, that plea went
unheeded.

The Applicant submits that the dismissal was unfair in that
Mr Eastwell was wrongly accused of consuming soft dink in
the Respondent’s locker room. The Applicant further contends
that, in any event, even if he consumed the drink in breach of
the Respondent’s Personal Hygiene Policy, the breach was not
sufficient to warrant dismissal, and certainly not summary dis-
missal. In short, the Applicant contends that the punishment
did not fit the crime.

To a large degree the answer to the Applicant’s claim de-
pends upon a resolution of the conflicting evidence. Although
I was not entirely unimpressed with the testimony of Mr
Eastwell and that of the employees who were with him on the
occasion in question, upon reflection I consider it to be the
least creditable. Mr Eastwell conceded, albeit somewhat re-
luctantly, that when he was, as he puts it, “dismissed for the
second time” he was told by Mr Dickenson that it was because
he had consumed soft drink in the locker room. To some ex-
tent that version was supported by the witnesses Bullock and
Bucowski. Having heard and observed Mr Dickenson, I doubt
that he would have concocted such an allegation. He was posi-
tive and unswerving in his testimony that Mr Eastwell had

told him that he had been drinking, and in fact drank in his
presence. That evidence is, to a significant degree, supported
by the testimony of Mr Griffiths, whose testimony I accept
unreservedly. Mr Griffiths testified that Mr Eastwell had indi-
cated to him that he had owned up to drinking in the locker
room. Further, I consider it improbable that the supervisors,
contrary to the evidence of Mr Dickenson, said nothing to Mr
Eastwell about his possession of the choc-milk in the locker
room, as Mr Eastwell and his colleagues claim. So far as the
Respondent was concerned, it was a serious breach of an im-
portant policy designed to protect the Respondent’s export
licence. Indeed, there had been numerous instances of persons
having been warned for breaches of the Policy and random
inspections to ensure that employees complied with the Policy.
In those circumstances, I think it more probable than not that
Mr Dickenson did say, as he testified was the case, that he
informed Mr Eastwell at the time he saw him in the locker
room that it was wrong to have the drink there whether or not
he was smoking. Also, I consider it improbable that Mr Eastwell
was, in effect, dismissed from his employment twice as he
claims. It would be odd in the extreme if, having been dis-
missed, he was then directed to return to the workplace, as Mr
Eastwell and his colleagues claim occurred. That is even more
so given the Respondent’s policy that upon termination em-
ployees are escorted from the premises. It is even more unlikely,
given the fact that the only person authorised to effect termi-
nation of employment is Mr Griffiths and that Mr Griffiths
did not authorise any termination on the basis of drug taking.
Indeed, the actions of Mr Dickenson and the other supervisors
appear consistent with what Mr Griffiths says he instructed
the supervisors to do, namely, in the first instance to carry out
an investigation into the alleged drug taking, leaving the other
matters in abeyance until that matter had been resolved one
way or another. In conclusion, I unreservedly accept the evi-
dence of Mr Griffiths and the evidence of Mr Dickenson
(except to the extent that it conflicts with Mr Griffiths) in pref-
erence to that of Mr Eastwell and his colleagues.

I am satisfied and find that Mr Eastwell did in fact consume
the choc-milk in the locker room, as alleged by the Respond-
ent. Furthermore, and perhaps more significantly, I am satisfied
and find that he admitted that fact to Mr Griffiths when the
matter was put to him. In the circumstances, I am satisfied and
find that the Respondent had good reason to conclude that Mr
Eastwell had consumed the choc-milk as alleged (see: Bi-Lo
Pty Ltd v. Hooper (1992) 53 IR 224 and see too: Sangwin v.
Imogen Pty Ltd (IR Ct A, unreported) 8/3/1996). Furthermore,
I am satisfied and find that it was in breach of the Respond-
ent’s Personal Hygiene Policy. Indeed, Mr Eastwell admitted
that consumption of liquids, other than water, was not allowed
in the locker room.

In the circumstances, I am satisfied that Mr Eastwell was
dismissed for a valid reason within the meaning of section
23AA of the Industrial Relations Act 1979; that reason being
related to his conduct in the workplace. It remains then to con-
sider whether in the circumstances the dismissal was unfair.
The Policy which, as I find, he breached is an important one.
It is designed to prevent contamination of slaughtered meat by
food or by vermin which is attracted to the food. Indeed, there
was little or no challenge to the proposition that the policy
was vital to the maintenance of the Respondent’s export li-
cence which, in turn, was vital for the Respondent’s continued
existence.

In this case, Mr Eastwell appears to have been dismissed
summarily without notice, or payment in lieu, as the Meat
Industry (State) Award envisages. Only where an employee is
guilty of misconduct is it lawful to terminate a contract sum-
marily in this fashion. Conduct in this context is, as Mr
Ferguson for the Applicant suggested, conduct which consti-
tutes a repudiation of the contract of employment or evidence
of an intention not to be bound by the contract in the future. In
this regard, the fact that an employee has a prior poor record
will not normally change the nature of the conduct, although,
of course, it may materially impact upon the fairness or other-
wise of the decision to terminate.

Ordinarily, as Mr Griffiths testified, a breach of the Respond-
ent’s Personal Hygiene Policy is not likely of itself to lead to
termination, let alone a summary dismissal, at least in the ab-
sence of a provision in the Policy or rules to that effect. Indeed,
in this case Mr Griffiths contemplated giving Mr Eastwell a
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written warning, until he discovered the extent of Mr Eastwell’s
previous record. However, Mr Eastwell’s misdeed was not a
mere breach of the Respondent’s Policy. As I find, he first
admitted to having drunk some of the choc-milk in the locker
room when first questioned about the drugs, and then, as if to
prove the point, proceeded to drink there again in the presence
of the supervisors. In those circumstances, it is highly argu-
able that such conduct amounted to a repudiation of his contract
of employment, if not an expression of intention not to be
bound by it in the future, at least to the extent that it incorpo-
rated a requirement to comply with the Respondent’s Personal
Hygiene Policy. This is perhaps all the more so because, as I
find, he had previously been warned verbally against breach-
ing the policy.

For these reasons, if for no other, the breach of the Policy
probably constituted misconduct for the purposes of the Award.
In any event, in cases such as this, the Commission is not so
much concerned with the lawfulness of the dismissal, but taken
overall, with its fairness or otherwise (see: Shire of Esperance
v. Mouritz (1991) 71 WAIG 891; Byrne v. Australian Airlines
Ltd (1995) 61 IR 32, 73). In this instance, Mr Eastwell not
only breached an important policy of the Respondent in the
way outlined, but did so in face of at least three prior written
warnings relating to his conduct in the workplace, the last of
which put him on notice that any further unsatisfactory per-
formance for whatever reason would result in his employment
being terminated. In addition, he had previously been warned
verbally for a breach of the Policy

In all the circumstances, I am far from convinced that Mr
Eastwell was dismissed, either harshly, oppressively or un-
fairly. The claim should therefore be dismissed.

Appearances:Mr G.W. Ferguson and with him Mr D.K.
Hopperton as agents for the Applicant.

Mr M.J. Darcy as agent for the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Australasian Meat Industry Employees’ Union, Industrial
Union of Workers, West Australian Branch

and

Metro Meat International (Linley Valley Division).

No. CR 151 of 1997.

5 June 1997.

Order.

HAVING heard Mr G.W. Ferguson and with him Mr D.K.
Hopperton as agents for the Applicant and Mr M.J. Darcy as
agent for the Respondent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

THAT the application be and is hereby dismissed.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

UNIONS—
Application for alteration of

rules—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

s62

In the matter of an application by the Australian Institute of
Marine and Power Engineers, Western Australian Union of

Workers for alteration of registered rules.

No. 810 of 1997.

ROBIN COLBERT LOVEGROVE
DEPUTY REGISTRAR.

9 May 1997.

Decision.
HAVING read the application, there being no person desiring
to be heard in opposition thereto, after consulting with the
President, and upon being satisfied that the requirements made
thereunder have been complied with, I have this day regis-
tered an alteration to rules 5, 7, 12, 14, 15, 22, 25, 26, 28 and
33 of the registered rules of the applicant union in the terms of
the application as filed on 29 April 1997.

(Sgd.) R.C. LOVEGROVE,
Deputy Registrar.

PROCEDURAL DIRECTIONS
AND ORDERS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Ronald John Renton

and

Laverton Gold N.L.

No. 55 of 1997.

15 May 1997.

Order.
HAVING heard Ms S.E. O’Brien on behalf of the Applicant
and Mr S.M. Watson on behalf of the Respondent, the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

(1) THAT the hearing and determination of this applica-
tion be stayed until further order of the Commission.

(2) THAT there be liberty for either part to apply to vary
this order on giving the other 48 hours’ notice of the
application.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Harrald Fidzewicz

and

West Australian Petroleum Pty Limited.

No. 324 of 1997.

22 May 1997.

Order.
HAVING heard Mr P.A. Sheiner, of counsel, on behalf of the
Applicant and Mr S.J. Kenner, of counsel, on behalf of the
Respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the application for production of documents be
and is hereby dismissed.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Paul Chidlow

and

Pacesetter Homes Pty Ltd.

No. 430 of 1997.

8 May 1997.

Order.
WHEREAS an application was lodged in the Commission
pursuant to regulation 80(1) of the Industrial Relations Com-
mission Regulations 1985;

AND WHEREAS a conference between the parties was
convened;

AND WHEREAS the parties reached an agreement;
AND HAVING HEARD Mr A. Thompson on behalf of

the applicant and Mr D. Jones on behalf of the respond-
ent;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, hereby order—

THAT the application be discontinued.
(Sgd.) A.R. BEECH,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Maria Ximena Ramirez

and

Venez Beauty Salon.

No. 743 of 1997.

3 June 1997.

Direction.
WHEREAS an application was filed in the Registry of the
Commission on 18 April 1997, pursuant to s.32 of the Indus-
trial Relations Act, 1979 ; and

WHEREAS a conference was held for the purpose of con-
ciliation, and if that not be successful, to identify the issues,
and related matters to be dealt with by hearing; and

WHEREAS Michael Shane, purporting to act on behalf of
the applicant, informed the Commission, on 27 May 1997 that
Sami Anne Shane was indisposed and unable to attend the
conference listed for Friday 30 May 1997, and he declared
that the respondent is bankrupt; and

WHEREAS a facsimile letter from the firm of accountants,
A.I. Clynk & Associates, has been received, stating that the
respondent is bankrupt; and

WHEREAS there was no representation on behalf of the
respondent at the conference;

AND WHEREAS no Answer has been filed in relation to
the abovecited matter;

NOW THEREFORE the Commission, being satisfied that
the applicant is entitled to know whether the respondent ad-
mits or denies the claims made, and pursuant to the powers
conferred on it by the Industrial Relations Act, 1979, hereby
directs—

THAT the Sami Anne Shane file an answer in response
to application No. 743 of 1997, which answer shall specify
the facts upon which the respondent relies and shall ad-
mit or dispute each part of the claim made by the applicant;
and

THAT the said answer shall be filed no later than 12
June 1997; and

THAT upon the filing of the said answer Sami Anne
Shane shall forthwith serve a copy thereof upon the ap-
plicant.

(Sgd.) C.B. PARKS,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Nilsa Lee Puzio

and

Venez Beauty Salon.

No. 744 of 1997.

3 June 1997.

Direction.
WHEREAS an application was filed in the Registry of the
Commission on 18 April 1997, pursuant to s.32 of the Indus-
trial Relations Act, 1979 ; and

WHEREAS a conference was held for the purpose of con-
ciliation, and if that not be successful, to identify the issues,
and related matters to be dealt with by hearing; and

WHEREAS Michael Shane, purporting to act on behalf of
the applicant, informed the Commission, on 27 May 1997 that
Sami Anne Shane was indisposed and unable to attend the
conference listed for Friday 30 May 1997, and he declared
that the respondent is bankrupt; and

WHEREAS a facsimile letter from the firm of accountants,
A.I. Clynk & Associates, has been received, stating that the
respondent is bankrupt; and

WHEREAS there was no representation on behalf of the
respondent at the conference;

AND WHEREAS no Answer has been filed in relation to
the abovecited matter;

NOW THEREFORE the Commission, being satisfied that
the applicant is entitled to know whether the respondent ad-
mits or denies the claims made, and pursuant to the powers
conferred on it by the Industrial Relations Act, 1979, hereby
directs—

THAT the Sami Anne Shane file an answer in response
to application No. 744 of 1997, which answer shall specify
the facts upon which the respondent relies and shall
admit or dispute each part of the claim made by the appli-
cant; and

THAT the said answer shall be filed no later than
12 June 1997; and
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THAT upon the filing of the said answer Sami Anne
Shane shall forthwith serve a copy thereof upon the ap-
plicant.

(Sgd.) C.B. PARKS,
[L.S.] Commissioner.

JOINDER/CONCURRENCE OF
PARTIES—

Application for—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and Another

and

Newcrest Mining Ltd.

No. 835 of 1997.

19 May 1997.

Order.
UPON considering the grounds of the application, and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders—

THAT the Communications, Electrical, Electronic,
Energy, Information, Postal, Plumbing and Allied Work-
ers Union of Australia, Engineering and Electrical
Division, WA Branch and The Construction, Mining,
Energy, Timberyards, Sawmills and Woodworkers Un-
ion of Australia—Western Australian Branch be joined
as Respondents to the proceedings in Matter No. CR 372
of 1996.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

NOTICES—
Appointments—

APPOINTMENT

RAILWAY CLASSIFICATION BOARD
I, the undersigned Chief Commissioner of the Western Aus-
tralian Industrial Relations Commission, acting pursuant to
the provisions of the Industrial Relations Act, 1979 and hav-
ing consulted with the Minister and the Union referred to in
Section 80 O(7) of the Industrial Relations Act, 1979, hereby
appoint Commissioner S.A. Cawley to be Deputy Chairper-
son for a period of one year with effect from the 29th day of
May, 1997.

Dated the 29th day of May, 1997.
(Sgd.) W.S. COLEMAN,

[L.S.] Chief Commissioner.

AWARDS/AGREEMENTS—
Consolidation by Registrar—

BUILDING TRADES (GOLDMINING INDUSTRY)
AWARD.

No. 29 & 32 of 1965 & 4 of 1966.

PURSUANT to section 93(6) of the Industrial Relations Act
1979 the following award has been consolidated and is
published hereunder for general information.

Dated at Perth this 28th day of May, 1997.
J. CARRIGG.

Registrar.

Building Trades (Goldmining Industry) Award

1.—TITLE
This award shall be known as the Building Trades

(Goldmining Industry) Award and shall replace the Carpenters’
Goldmining) Award No. 34 of 1947 as amended, the Painters’
(Goldmining) Award No. 28A of 1946 as amended and the
Plumbers’ (Goldmining) Award No. 78 of 1947 as amended.

1A.—STATEMENT OF PRINCIPLES—AUGUST 1996
It is a condition of this award/industrial agreement that any

variation to its terms on or from the 7th day of August, 1996
including the $8.00 per week Arbitrated Safety Net
Adjustments, shall not be made except in compliance with the
Statement of Principles set down by the Commission in the
Reasons for Decision in matters No. 1164 of 1995 and No.
915 of 1996.

2.—ARRANGEMENT
1. Title

1A Statement of Principles—August 1996
2. Arrangement

 2A. State Wage Case Principles—September 1989
 3. Scope
 4. Area
 5. Term
 6 Definitions
 7. Contract of Service
 8. Special Provisions for Cycle Working
 9. Wages

 9A. Minimum Wage—Adult Males and Females
10. Piecework
11. Casual Workers
12. Leading Hands
13. Special Rates and Provisions
14. District Allowance
15. Hours
16. Shift Work
17. Overtime
18. Annual Leave & Holidays
19. Long Service Leave
20. Payment for Sickness or Bereavement
21. Provision of Appliances.
22. Under-Rate Workers
23. University or School of Mines or Technical College

Students
24. Apprentices
25. Record Board
26. Representative Interviewing Workers
27. Posting Award and Union Notices
28. Board of Reference
29. Enterprise Flexibility
30. Consultation in the Workplace
31. Resolution of Disputes Procedure

Appendix—Resolution of Disputes Requirements
Schedule A.—Applicants
Schedule B.—Respondents
Schedule C.—Parties to the Award
Appendix—S.49B—Inspection Of Records Require-
ments
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2A.—STATE WAGE CASE PRINCIPLES—SEPTEMBER
1989

It is a term of this Award that the Union undertakes for the
duration of the Principles determined by the Commission in
Court Session in Application No. 1940 of 1989 not to pursue
any extra claims, award or over award, except when consistent
with the State Wage Principles.

3.—SCOPE
This award shall apply to employers in the goldmining

industry carried on by the respondents in respect of workers
employed in the classifications set out in subclause (3) of clause
9.—Wages, and apprentices in the trades for which
apprenticeship is provided.

4.—AREA
This award shall operate throughout the whole of the State

of Western Australia.

5.—TERM
The term of this award shall be for a period of three years

from the date hereof.

6.—DEFINITIONS.
(1) “Casual Worker” means any worker who is dismissed

through no fault of his own before the expiration of one week
of his employment.

(2) “Bricklayer” means a worker engaged in bricklaying,
brickcutting, firework (including kiln work), furnaces or
furnace work of any description, setting cement bricks, cement
blocks and cement pressed work, setting coke slabs or coke
bricks or plaster partition blocks, or any other work which
comes or which may be adjudged to come within the scope of
brick work generally.

(3) “Carpenter and Joiner” means a worker engaged upon
the erection, repair, ornamentation and demolition for re-
erection, of work in wood or any form of construction work in
wood including the preparation of all shaft timbers on the
surface and the fixing of all skids and square timber above the
collar of the shaft, the lagging of winder drums, the making of
skids, ladders (including underground ladders), steel ore pass
bases, grisslies, plat sets and all concrete form work including
that used underground and upon the making preparing and
fixing of any other materials usually used in joinery or
construction which necessitates the use of carpenters’ tools, or
machines used in lieu thereof, including the use of such
materials upon steel frame buildings and the fixing of steel
window frames or door frames and the fixing of corrugated
iron on walls and roofs (without prejudice however to any
right of plumbers also to do such work) and also including
(but also without prejudice to any right of plumbers to do any
such work) the fixing of the following asbestos products—
viz— plain and corrugated sheets, gutters, downpipes, ridgings,
rain heads, ventilators, skylights, fascias and barge boards.
Provided that nothing in this definition shall preclude members
of the Australian Workers’ Union employed under the
appropriate classification from being employed on work
heretofore carried out by members of that union of such
appropriate classification and provided further that the
preparing of round timber and minor concrete form work
underground may be carried out by members of either of the
two unions concerned, as required by the employer.

(4) “Painter” means—
(a) a worker who applies paint or any other preparation

used for preservative or decorative purposes—
(i) to any building or structure of any kind or to

any fabricated unit forming or intended to form
part of any building or structure, or

(ii) to any machinery or plant;
(b) and includes any worker engaged in the hanging of

wallpapers or substitutes therefor or in glazing, grain-
ing, gilding, decorating, applying plastic relief, putty
glazing or marbling;

(c) and also includes any worker who strips off old wall-
papers or who removes old paint or varnish or who
is engaged in the preparation of any work for paint-
ing or of any materials required for the trade;

(d) and also includes any worker engaged in signwriting;

(e) but does not include a worker doing rough painting
(or rough preparation therefor) of any building or
structure other than a cottage, office, changeroom,
workshop or storeroom, when it is intended that such
a building or structure shall be only roughly painted
with not more than one coat of paint; or doing rough
painting of any plant; or doing rough painting (with
not more than one coat) of any machinery or other
iron work.

(5) “Plumber” means a worker employed or usually
employed in executing any plumbing, gas fitting, pipe
fitting (in connection with plumbing), or domestic
engineering work, or who executes any work in or in
connection with—

(a) sheet lead, galvanised iron or other classes of sheet
metal generally used by plumbers;

(b) the fixing of lead, wrought, cast or sheet iron, cop-
per, brass or other classes of pipe work including
earthenware pipes (in connection with plumbing) and
the making up of ventilation and air-conditioning
appliances;

(c) water (hot or cold), steam (other than for power pur-
poses), gas, air, oil for heating or cooking purposes,
vacuum systems and sewerage installations;

(d) house, sanitary, chemical and/or general plumbing;
(e) fire service work;
(f) fitting and fixing asbestos corrugated sheets, gutter-

ing, downpipes, ridging, rainheads, ventilators,
skylights, fascia and barge boards; and

(g) irrigation installations.

7.—CONTRACT OF SERVICE
(1) Except in the case of casual workers, a week’s notice of

intention to terminate the employment shall be given on either
side.

(2) The employer shall be under no obligation to pay for any
day not worked upon which the worker is required to present
himself for duty, except such absence from work is due to
illness and comes within the provisions of clause 20.—Payment
for Sickness or Bereavement or such absence is on account of
holidays to which the worker is entitled under the provisions
of the award.

(3) This clause does not affect the right to dismiss for
misconduct, and in such case wages shall be paid up to the
time of dismissal only

(4) The employer shall be entitled to deduct payment for
any day or portion of a day upon which the worker cannot be
usefully employed because of any strike by the union or unions
affiliated with it, or by any other association or union, or
through the breakdown of the employer’s machinery, or any
stoppage of work by any cause which the employer cannot
reasonably prevent.

8.—SPECIAL PROVISIONS FOR CYCLE WORKING
Notwithstanding provisions contained elsewhere in this

Award—
(1) Work may be carried out over consecutively recur-

ring cycles, each consisting of a specified number of
consecutive working days followed by a specified
number of consecutive non-working days.

(2) (a) The total ordinary hours of work during a cy-
cle shall exceed 40 hours multiplied by the
number of working and non-working weeks
in the cycle.

(b) Overtime rates shall be paid for any time in
excess of eight hours per day or in excess of
the total ordinary hours prescribed in paragraph
(2)(a) of this clause.

(3) Wages may be paid according to a weekly average
of ordinary hours worked even though more or less
than 40 ordinary hours may be worked in any par-
ticular week of the work cycle.

(4) (a) Prior to the implementation of a cycle, in ac-
cordance with this clause, the employer shall
notify the Union of the nature of the cycle to
apply.
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(b) In the case where an even time two week cy-
cle or a cycle incorporating more than six
consecutive working weeks is intended to be
applied, approval to the working of such cy-
cle shall first be obtained from the Union.

(5) Where cycle hours are not averaged over the period
of the work cycle in accordance with paragraphs (a)
and (b) of subclause (2) of this clause, an employee
shall have no entitlement to payment for the con-
secutive non-working days prescribed in subclause
(1) of this clause. Except that an employee whose
hours of duty are worked in accordance with the pro-
visions of this subclause shall accrue leisure days
where this practice is observed at a mine.

9.—WAGES
(1) Rate per week $

(a) Bricklayer 344.70
(b) Carpenter and Joiner 344.70
(c) Painter 344.70
(d) Plumber 344.70

(2) Tool Allowance (per week)
(a) Carpenter 1.85
(b) Painter 0.50

The tool allowance for carpenter and joiner includes an
amount of five cents for the purpose of enabling the employees
to insure their tools against loss or damage by theft or fire.

(3) Structural Efficiency—
(a) An employer may direct an employee to carry out

such duties as are within the limits of the employ-
ee’s skill, competence and training consistent with
the classification structure of this award provided that
such duties are not designed to promote de-skilling.

(b) Arising out of the decision on 8 September 1989 in
the State Wage Case the parties to this Award are
committed to implementing a new wage and classi-
fication structure. In making this commitment, the
parties—

(i) Accept in principle that the descriptions of job
functions within a new structure will be more
broadly based and generic in nature.

(ii) Undertake that upon variation of the Award to
implement a new wage and classification struc-
ture, employees may undertake training for a
wider range of duties and/or access to higher
levels in accordance with the definitions and
training standards laid down in the Award vari-
ation relating to a new classification structure.

(iii) Will co-operate in the transition from the ex-
isting classification structure to the proposed
new structure to ensure that the transition takes
place in an orderly manner without creating
false expectations or disputation.

(iv) Are committed to modernising the terms of the
Award and addressing issues associated with
training in an endeavour to finalise matters.

(c) In the event that there is a claim for reclassification
by an employee to higher level under any new struc-
ture on the ground that the employee possesses
equivalent skill and knowledge gained through on-
the-job experience or on any other ground, the
following principles apply—

(i) Agreed competency standards shall be estab-
lished by the parties in conjunction with
T.A.F.E. and S.E.S.D.A. (when operative) for
all levels in any new classification structure
before any claims for reclassification are proc-
essed;

(ii) An agreed authority such as T.A.F.E. or
S.E.S.D.A. or agreed accreditation authority
(when operative) shall test the validity of an
employee’s claim for classification.

(d) The parties are committed to modernising the terms of
the Award and to addressing the issues associated with
training in an endeavour to finalise these matters.

(4) Award Modernisation—
(a) In accordance with sub-paragraph (iv) in paragraph

(b) of subclause (5) hereof, the parties are commit-
ted to modernising terms of the award.

(b) The parties will discuss all matters raised which may
lead to increased flexibility and the removal of the
obsolete conditions to better reflect the realities of
modern industry practices and assist the restructur-
ing process. Any such discussion with the Unions
shall be on the premise that—

(i) The majority of employees at the enterprise
must genuinely agree;

(ii) No employee will lost income as a result of
the change;

(iii) The Union must be party to the agreement,
particularly where enterprise level discussions
are considering matters requiring variations to
the Award;

(iv) Agreements will be ratified by the Commis-
sion.

(c) Should an agreement be reached pursuant to
subclause (b) hereof and that agreement requires an
award variation, the parties will not oppose that award
variation for that particular provision for that par-
ticular enterprise.

(d) There shall not be limitations on any award matter
being raised for discussion.

(e) The parties agree that working parties will con-
tinue to meet with the aim of modernising the
Award.

9A.—MINIMUM WAGE—ADULT MALES AND
FEMALES

Notwithstanding the provisions of this award, no employee
(including an apprentice), twenty-one years of age or over,
shall be paid less than $275.50 per week as his ordinary rate of
pay in respect of the ordinary hours of work prescribed by this
award, but that minimum rate of pay does not apply where the
ordinary rate of pay (including any part thereof payable in
addition to the award rate) is not less than $275.50.

Where the said minimum rate of pay is applicable the same
rate shall be payable on holidays, during annual leave, sick
leave, long service leave and any other leave prescribed by
this award.

Notwithstanding the foregoing, where in this award an
additional rate is prescribed for any work as a percentage,
fraction or multiple of the ordinary rate of pay, it shall be
calculated upon the rate prescribed in this award for the
classification in which the worker is employed.

10.—PIECEWORK
(1) Subject to the minimum wage rates and other conditions

herein prescribed, an employer may remunerate any of his
workers under any system of payment by results.

(2) Any union party to this award, may during its currency,
apply to the Commission for the correction or regulation of
any piecework rate, time bonus rate, task rate or any other
system of payment by results.

11.—CASUAL WORKERS.
A casual worker shall be paid fifteen per cent in addition to

the ordinary rate prescribed in clause 9.—Wages hereof.

12.—LEADING HANDS
Leading Hands in charge of not less
than three and not more than ten
employees shall be paid at the rate of $13.60
More than ten and not more than 20
other employees at the rate of $20.50
More than 20 employees at the rate of $26.60

13.—SPECIAL RATES AND PROVISIONS
(1) Disabilities Allowance: An employee employed outside

of his/her shop on construction work shall for the time so
employed be paid a disabilities allowance at the rate of $1.65
per week in addition to the prescribed rate.
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(2) Wet and Dusty Places—
An employee employed in places where the atmos-
phere is excessively dust laden or where water is
continuously dripping so that the clothing or feet
become wet shall be paid seven cents per hour in
addition to the prescribed rate.

(3) Excessively dirty work—
An employee employed on excessively dirty work
which is likely to render the employee or his/her
clothes dirtier than on the normal run of work shall
be paid seven cents per hour in addition to the pre-
scribed rate, but with a minimum payment as for four
hours in any one day.

(4) Winder Rums and Head Frame Wheels—
An employee engaged in work on winder drums or
head frame wheels shall be paid seven cents per hour
in addition to the prescribed rate, but with a mini-
mum payment as for four hours in any one day.

(5) Sulphur Dioxide Towers—
An employee engaged on repair work to Sulphur
Dioxide Towers shall be paid seven cents per hour in
addition to the prescribed rate, but with a minimum
payment as for four hours in any one day.

(6) Boat Type and Swinging Scaffold—
An employee employed on a boat type or swinging
scaffold shall be paid seven cents per hour in addi-
tion to the prescribed rate. “Swinging Scaffold”
means any scaffold suspended from overhead gear
and not supported from the ground and which by rea-
son of the operations carried out on it or by reason of
wind force or vibration is likely to swing or sway.
No employer shall permit an apprentice who has
served less than two years of his/her apprenticeship
to work on a boat type or swinging scaffold and no
such apprentice shall work on such a scaffold.

(7) Heat Money—
(a) An employee required to work for more than one

hour continuously in the shade in places where the
temperature is raised by artificial means to between
115o and 130o F. shall be paid four cents per hour in
addition to the prescribed rate.

(b) (i) An employee required to work for more than
one hour continuously in the shade in places
where the temperature is raised by artificial
means to exceed 130oF. shall be paid seven
cents per hour in addition to the prescribed rate.

(ii) Where work continues for more than two hours
in that temperature employees shall be enti-
tled to twenty minutes’ rest every two hours
without deduction of pay.

(8) Boiler Flue or Roaster Work—
Where bricklayers are employed for more than one
hour inside the gas or water spaces of any boiler,
flue or roaster, when the atmosphere is completely
dust laden, then six hours shall constitute a shift’s
work, provided that this subclause shall not apply in
addition to the provisions of subclause (7) of this
clause.

(9) Grinding Time—
The employer shal l  provide sandstone
grindstones. Employees shall be allowed to main-
tain their tools in proper working condition in
working hours.
When an employee who has been employed for five
consecutive working days is discharged, he/she shall
be allowed two hours for grinding tools or be paid
two hours’ pay in lieu thereof.

(10) (a) Lead Paint Surfaces—
No surface painted with Lead Paint shall be
rubbed down or scraped by a dry process.

(b) Width of Brushes—
All paint brushes shall not exceed five inches
in width and no kalsomine brush shall be more
than seven inches in width.

(c) Meals not to be taken in Paint Shop—
No employee shall be permitted to have a meal
in any paint shop or place where paint is stored
or used.

(11) Spray Painting (Painters)—
(a) Lead paint shall not be applied by a spray to the inte-

rior of any building.
(b) All employees (including apprentices) applying paint

by spraying shall be provided with full overalls and
head covering and respirators by the employer.

(c) Where from the nature of the paint or substance used
in spraying, a respirator would be of little or no prac-
tical use in preventing the absorption of fumes or
materials from substances used by an employee in
spray painting, the employee shall be paid a special
allowance of eighteen cents per day.

(12) Water and Soap—
Water and soap shall be provided in each shop or on
each job by the employer for the use of painters.

(13) Electrical Sanding Machines—
The use of electrical sanding machines for sanding
down paint work shall be governed by the following
provisions—

(a) The weight of each such machine shall not
exceed thirteen lbs.

(b) Every employer operating any such machine
shall ensure that each such machine, together
with all electrical leads and associated equip-
ment is kept in a safe condition and shall, if
requested so to do by any employee, but not
more often than once in any four weeks, cause
the same to be inspected by a licensed electri-
cal employee under the Electricity Act and the
Regulations made thereunder.

(c) Employers shall provide and supply respira-
tors of a suitable type to each employee and
shall maintain same in an effective and cleanly
state at all times.
Where respirators are used by more than one
employee, each such respirator shall be steri-
lised and a new pad inserted after use by each
such employee.

(d) Employers shall also provide and supply gog-
gles of a suitable type: Provided that goggles
with celluloid lenses shall not be regarded as
suitable.

(e) All employees shall use such protective equip-
ment when using electrical sanding machines
of any type.

(14) (a) Carpenters and Joiners—
A secure and weatherproof place shall be pro-
vided by the employer where carpenters’ and
joiners’ tools may be locked up apart from the
employer’s plant and material.

(b) Other Employees—
The employer shall, where practicable, pro-
vide a place on each job for the safe-keeping
of the employee’s tools when not in use.

(15) Attendants on ladders—
No employee shall work on a ladder at a height of
over twenty-five feet from the ground when such
ladder is standing in any street, way or lane, where
traffic is passing to and fro without any assistant on
the ground.

(16) Plumbers on Sewerage Work: Plumbers employed on
work involving the opening up of house drains or waste pipes
for the purpose of clearing blockages or for any other purpose,
or on work involving the cleaning of septic tanks or dry wells,
shall be paid 35 cents per day in addition to the prescribed
rate.

(17) All work made up by plumbers shall be welded by those
employees.
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(18) Change Room—
The employer shall provide on each job a proper
change room where the employee may change his/
her clothes, and such place shall not be used for any
other purpose.

(19) Boiling Water—
The employer shall provide boiling water, on each
job for the use of his/her employees.

(20) Any dispute which may arise between the parties in
relation to the application of any of the foregoing special rates
and provisions may be determined by the Board of Reference.

14.—DISTRICT ALLOWANCE
(1) In addition to the wages prescribed in clause 9.—Wages

hereof the following allowances shall be paid for five days per
week to workers employed in the districts which are hereinafter
respectively described, but with the exception of districts
contained therein which are situated within a radius of ten miles
of Kalgoorlie, Coolgardie and Southern Cross viz.—

(a) First District—
Lying south of Kalgoorlie and comprised
within lines starting from Kalgoorlie, thence
west-south-west to Woolgangie, thence south-
east to Dundas, thence north-east to a point
ten miles east of Karonie on the Trans-Austrlia
line, and thence back to Kalgoorlie—at the rate
of fifty-two cents per week extra for those
mines within ten miles of the railway and
eighty cents per week for those outside.

(b) Second District—
Starting from Kalgoorlie west-south-west to
Woolgangie, thence north-north-west to the
intersection of the 120o E. meridian with the
30o S. parallel of latitude, thence north-east
by east to Kookynie, thence back to the point
ten miles east of Karonie on the Trans-Aus-
tralia line, and thence back to Kalgoorlie—at
the rate of seventy cents per week extra for
those mines within ten miles of the railway
and ninety cents per week for those outside.

(c) Third District—
Starting from and including Kookynie, then
north by west to Kurrajong, thence north-east
to Stone’s Soak, thence south-east to and in-
cluding Burtville, thence south-west through
Pindinnie to Kookynie—at the rate of seventy
cents per week extra for those mines within
ten miles of the railway and ninety cents per
week for those outside.

(d) Fourth District—
Surrounding Southern Cross within a radius
of thirty miles—for those mines outside a ra-
dius of ten miles from Southern Cross,
including Westonia and Bullfinch, at the rate
of twenty-five cents per week.

(e) Fifth District—
Comprising all mines not specifically defined
in the foregoing boundaries, but within the area
comprised within the 24th and 26th parallels
of latitude at the rate of one dollar twenty cents
per week.

 (2) Notwithstanding anything herein contained, the
following allowances shall be paid in the districts or mines
mentioned hereunder—

Per Week
$

Ora Banda and Waverley Districts 0.70
Yalgoo District 0.70
Meekatharra, Mt. Magnet and

Cue Districts 0.85
Wiluna District 1.00
Youanmi District 1.00
Cox’s Find Gold Mine 0.90
Corduroy Gold Mine and Mines within

ten miles radius therefrom 1.20

Per Week
Lallah Rooke Gold Mine, Halley’s $

Comet Gold Mine, Prophecy Gold
Mine, and mines within ten miles
radius therefrom 1.50

Mayfield District 0.70
Evanston District 1.00
With regard to the Meekatharaa, Mt. Magnet, Cue and Yalgoo

and Wiluna Districts, an additional allowances at the rate of
fifteen cents per week shall be paid to workers employed at
mines situated five miles from a Government railway.

With regard to the Big Bell Gold Mine, the Triton Gold Mine,
and Cox’s Find Gold Mine, the sum of fifteen cents per week
may be deducted from the district allowance which would
otherwise be paid.

 (3) In the case of any mine or district within the area to
which the award applies and which is not dealt with under the
provisions of subclauses (1) and (2) of this clause, any union
party to this award, may apply to the Commission at any time
for the purpose of having an allowance prescribed.

15.—HOURS
(1) Subject to the provisions of Clause 8.—Special Provisions

for Cycle Working of this award, the ordinary working hours
of day workers shall be 40 per week to be worked eight hours
per day between 0600 hours and 1800 hours, Monday to Friday,
and shall be determined in accordance with Clause 30.—
Consultation in the Workplace of this award.

(2) Lunch interval shall not exceed one hour.
(3) Workers working underground shall work the hours

provided for underground workers in the Goldmining Award
No. 11 of 1946 as amended or replaced from time to time.

16.—SHIFT WORK
Men working shifts, not subject to weekly rotation, shall be

paid for each shift other than day shift at the rate of time and a
half.

17.—OVERTIME
(1) For all work done beyond the hours of duty on any

ordinary day, payment shall be at the rate of time and a half for
the first two hours and double time thereafter.

(2) All work done on Saturdays shall be paid for at the rate
of time and a half for the first two hours and double time
thereafter.

(3) Repairs to the machinery of the employer which is broken
down and has caused a stoppage of operations shall be paid
for at time and a half for Saturdays, Sundays and holidays.

(4) Work done on Sundays shall be paid for at double time.
Work done on holidays shall be paid for at double time and a half.

(5) When a worker is recalled to work after leaving the premises
he shall be paid for at least two hours at overtime rates.

(6) When a employee, without being notified on the previous
day, is required to continue working after the usual knock-off
time for more than one hour or (in the case of a day-worker)
after 5.30pm whichever is the later, he shall be provided with
any meal required or shall be paid 77 cents in lieu thereof.

(7) When a worker is required to hold himself in readiness
for a call after ordinary hours, he shall be paid at ordinary
rates for the time that he holds himself in readiness.

(8) When a worker is required for duty during any meal time
whereby his meal time is postponed for more than one hour,
he shall be paid at overtime rates until he gets his meal.

(9) When computing overtime, any district allowance shall
not be computed as an addition to the day’s pay.

(10) (a) When overtime work is necessary, it shall, whenever
reasonably practicable, be so arranged that workers have at
last eight consecutive hours off duty between the work of
successive days.

(b) Where a worker (other than a casual worker) has not had
at least eight consecutive hours off duty between his usual
finishing time on one day and his usual starting time on the
next day, the following provisions shall apply—

(i) He shall if he so desires, be entitled to have eight
consecutive hours off duty from the completion of
his overtime work until he next commences work,
but shall not be paid for such time off duty.
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(ii) If on the instruction of the employer he continues or
resumes work at his ordinary starting time without
having such eight hours break, he shall be paid at
overtime rates for the balance of the hours less than
eight which he has not had off duty. Hours of over-
time actually worked since his last usual finishing
time, shall be counted in computing the actual rate
of overtime under this paragraph.

(iii) If a worker of his own volition, continues or resumes
work at his ordinary starting time without such break,
he shall be paid at ordinary rates.

(11) (a) An employer may require any worker to work
reasonable overtime at overtime rates and such worker shall
work overtime in accordance with such requirement.

(b) No organisation, party to this award, or worker or workers
covered by this award, shall in any way, whether directly or
indirectly, be a party to or concerned in any ban, limitation, or
restriction upon the working of overtime in accordance with
the requirements of this subclause.

18.—ANNUAL LEAVE AND HOLIDAYS
(1) Annual leave shall be taken at the convenience of the

management of the mine; workers to receive one month’s notice
of the date on which the leave is to commence; a committee of
three to be appointed to each mine to assist the management in
the arrangement of a suitable roster.

(2) (a) Except as hereinafter provided, a period of four
consecutive weeks’ leave with payment as prescribed in
paragraph (b) hereof shall be allowed annually to a worker by
his employer after a period of twelve months’ continuous
service with that employer.
(b) (i) A worker before going on leave shall be paid the

wages he would have received in respect of the ordi-
nary time he would have worked had he not been on
leave during the relevant period.

(ii) Subject to paragraph (c) hereof a worker shall, where
applicable, have the amount of wages to be received
for annual leave calculated by including the follow-
ing where applicable.
(aa) The rate applicable to him as prescribed by

clause 9.—Wages, clause 12.—Leading Hands
and clause 14.—District Allowance, of the
award and;

(bb) Subject to paragraph (c)(ii) hereof the rate pre-
scribed for work in ordinary time by clause
16.—Shift Work, of the award according to
the worker’s roster or projected roster includ-
ing Saturday shifts;

(cc) Any other rate to which the worker is entitled
in accordance with his contract of employment
for ordinary hours of work; provided that this
provision shall not operate so as to include any
payment which is of a similar nature to or is
paid for the same reasons as or is paid in lieu
of those payments prescribed by clause 13.—
Special Rates & Provisions, and clause
17.—Overtime, of this award, nor any pay-
ment which might have become payable to the
worker as reimbursement for expenses in-
curred.

(c) During a period of annual leave a worker shall receive
a loading calculated on the rate of wage prescribed by
paragraph (b)(ii)(aa) hereof. The loading shall be as
follows—

(i) Day Workers—A worker who would have worked
on day work had he not been on leave—a loading of
17-1/2 per cent.

(ii) Shift Workers—A worker who would have worked
on shift work had he not been on leave—a loading
of 17-1/2 per cent.

Provided that where the worker would have received shift
loadings prescribed by clause 16.—Shift Work, had he not
been on leave during the relevant period and such loadings
would have entitled him to a greater amount than the loading
of 17-1/2 per cent, then the shift loadings shall be added to the
rate of wage prescribed by paragraph (b)(ii)(aa) hereof in lieu
of the 17-1/2 per cent loading.

Provided further, that if the shift loadings would have entitled
him to a lesser amount than the loading of 17-1/2 per cent then
such loading of 17-1/2 per cent shall be added to the rate of
wage prescribed by paragraph (b)(ii)(aa) hereof in lieu of the
shift loadings.

The loading prescribed by this subclause shall not apply to
proportionate leave on termination.

(d) The provisions of this subclause shall not operate in
respect of leave fully due prior to 1st August, 1973 irrespective
of the date at which such leave is taken.

(3) If after one month’s continuous service in any qualifying
twelve monthly period a worker whose employment terminates
and who has worked less than 236 shifts at ordinary rates of
pay, shall be paid in the proportion that the number of shifts
worked by him at ordinary rates in that qualifying period bears
to 235 shifts at ordinary rates of pay in that qualifying twelve
monthly period.

(4) Any worker who has taken part in a strike (including a
slow strike) or a general or sectional stoppage of work
unauthorised by the employer during the period of service in
respect of which the abovementioned annual holidays are
granted, shall forfeit one day of such annual holidays for every
day or part of a day during which he takes part in a strike, or in
such unauthorised stoppage of work, including a stoppage
because of a fatal accident in the mine except in the case of
those workers working in the same shift and the same level as
the deceased who desire to attend the funeral and so notify the
employer.

(5) Where a worker is justifiably dismissed for misconduct
he will not be entitled to the benefits of this clause.

(6) The amounts to be paid hereunder shall be calculated at
the rate prevailing at the time the payment is made.

(7) The provisions as to annual leave shall not apply to casual
workers.

(8) The following days or the days observed in lieu shall be
allowed as holidays without deduction of pay namely, New
Year’s Day, Australia Day, Good Friday, Easter Monday, Anzac
Day, Labour Day, Foundation Day, Sovereign’s Birthday,
Christmas Day and Boxing Day. When any of the days
mentioned in this subclause falls on a Saturday or a Sunday
the holiday shall be observed on the next succeeding Monday
and when Boxing Day falls on a Sunday or on a Monday the
holiday shall be observed on the next succeeding Tuesday. In
each case the substituted day shall be a holiday without
deduction of pay and the day for which it is substituted shall
not be a holiday. Provided that any employee who does not
present himself for work (if required) on the working day
following any of the abovementioned holidays shall not be
entitled to be paid for such holidays unless he produces proof
satsifactory to the employer that he was prevented by sickness
from presenting himself for work on any such day and that
such sickness was not due to intemperance or misconduct.

(9) If any of the holidays prescribed in subclause (8) hereof
falls during a worker’s period of annual leave and is observed
on a day which in the case of that worker would have been an
ordinary working day, the worker shall be paid one extra day
at ordinary rates for that day or at his option, have one day on
full pay added to that period for each such holiday.

(10) By mutual agreement between the employer and the
employee, annual leave may be taken in not more than two
periods per annum, but neither of such period shall be less
than one week.

Notwithstanding the above, and in special circumstances,
provided the employee so requests and the employer so agrees,
annual leave may be taken in periods of less than one week
with a maximum of five single day absences, or combination
of such five single day absences, in any one year of service.

(11) An employer may close down his operation or a section
or sections thereof for the purposes of allowing annual leave to
all or the majority of his workers employed generally or in any
such section or sections and in the event of a worker being
employed for a portion only of a year he shall, subject to subclause
(3) hereof, only be entitled to such leave on full pay as is
proportionate to his length of service during that period with
such employer and if such leave is not equal to the leave given to
the other workers he shall not be entitled to work or pay whilst
the other workers of such employer are on leave on full pay.
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19.—LONG SERVICE LEAVE
The long service leave provisions set out in Volume 59 of

the “Western Australian Industrial Gazette” at pages 1 to 6
inclusive are hereby incorporated in and shall be deemed to be
part of this award.

20.—PAYMENT FOR SICKNESS AND BEREAVEMENT
(1) (a) A worker shall be entitled to payment for non-

attendance on the ground of personal ill-health for one-tenth
of a week’s pay at the award rate for each 23.1 shifts actually
worked at ordinary rates of pay: Provided that, subject to
subclause (4) hereof, payment for absence through such ill-
health shall be limited to one week’s pay in each calendar year.
Payment hereunder may be adjusted at the end of each calendar
year, or at the time the worker leaves the service of the employer
in the event of the worker being entitled by service subsequent
to the sickness to a greater allowance than that made at the
time the sickness occurred. This clause shall not apply where
the worker is entitled to compensation under the Workers’
Compensation Act.

(b) A worker shall, on the death within Australia of a wife,
husband, father, mother, brother, sister, child or stepchild, be
entitled on notice, to leave up to and including the day of the
funeral of such relation and such leave shall be without
deduction of pay for a period not exceeding the number of
hours worked by the employee in two ordinary days of work.
Proof of such death shall be furnished by the worker to the
satisfaction of his employer.

Provided that this clause shall have no operation while the
period of entitlement to leave under it coincides with any other
period of entitlement leave.

For the purposes of this clause, the words “wife” and
“husband” shall include a person who lives with the worker as
a de facto wife or husband.

(2) A worker shall not be entitled to receive any wages from
his employer for any time lost through the result of an accident
not arising out of or in the course of his employment or for
any accident wherever sustained arising out of his own wilful
default, or for sickness arising out of his own wilful default.

(3) No worker shall be entitled to the benefits of this clause
unless he produces proof satisfactory to his employer of
sickness, but the employer shall not be entitled to a medical
certiciate unless the absence is for three days or more.

(4) Sick leave shall accumulate from year to year so that any
balance of the period specified in subclause (1) of this clause
which has in any year not been allowed to a worker by his
employer as paid sick leave may be claimed by the worker
and subject to the conditions hereinbefore prescribed, shall be
allowed by his employer in any subsequent year without
diminution of the sick leave prescribed in respect of that year.
Provided that sick leave which accumulates pursuant to this
subclause shall be available to the worker for a period of two
years but no longer from the end of the year in which it accrues.

(5) Any time in respect of which a worker is absent from
work, except time for which he is entitled to claim sick pay
under the preceding provision, shall not count for the purpose
of determining his right to holidays.

21.—PROVISION OF APPLIANCES
(1) Carpenters—

The employer shall provide the following tools when they
are required on the job—dogs and cramps of all descrip-
tions, bars of all descriptions, augers of all sizes, bits not
ordinarily used in a brace, hack saws, all hammers, ex-
cept claw hammers, glue pots and brushes, dowel plates,
trammels, hand and thumb screws, soldering irons and
spanners from three-quarters of an inch upwards.

(2) Painters—
The employer shall provide all tools in connection with
the painting trade, excepting putty knife, stripper scis-
sors, duster, paperhanging brush, roller, two lining fitches,
a two foot rule, hammer and hacking knife.

22.—UNDER-RATE WORKERS
(1) Any worker who by reason of old age or infirmity is

unable to earn the minimum wage may be paid such lesser
wage as may from time to time be agreed upon in writing
between the union and the employer.

(2) In the event of no agreement being arrived at, the matter
may be referred to the Board of Reference for determination.

(3) After application has been made to the Board, and pending
the Board’s decision, the worker shall be entitled to work for
an be employed at the proposed lesser rate.

23.—UNIVERSITY OR SCHOOL OF MINES OR
 TECHNICAL COLLEGE STUDENTS

Provision may be made by agreement between an employer
and University or School of Mines or Technical College
students as to terms and conditions of employment. Any such
agreement shall be submitted to the Commission for approval
within one month after the making thereof. Provided always
that this clause shall only apply in the case of a day time student
who has not completed his course at the University or School
of Mines or Technical College and where such employment is
for the purpose of giving him practical experience and/or
assisting the student to complete his course of study.

24.—APPRENTICES
(1) Subject to the provisions of this clause, the Apprenticeship

Regulations, 1964, are incorporated in, and form part, of this
award.

(2) The employment of apprentices in the bricklaying trade
shall be governed by the provisions of the Building Trades
Apprenticeship Regulations.

(3) Except as hereinafter provided every agreement of
apprenticeship shall be for a period of five years unless, with
the approval of the Commission, that period is reduced or
deemed to have been commenced prior to the date of the
agreement, provided that—

(a) Where the apprentice has completed the tenth year
of schooling and has obtained the High School cer-
tificate or Junior Certificate of the Public
Examinations Board in such subjects as the appro-
priate Apprenticeship Advisory Board or, as the case
may be, the Building Trades Aplprenticeship Board
determines and has the vocational aptitude for the
trade concerned, the period of apprenticeship shall
be four years; and

(b) Where the apprentice has completed the eleventh year
of schooling and has obtained the High School Cer-
tificate or Junior Certificate of the Public
Examinations Board in such subjects as the appro-
priate Apprenticeship Advisory Board or, as the case
may be, the Building Trades Apprenticeship Board
determines and has the vocational aptitude for the
trade concerned, he may be allowed a credit to re-
duce the period to three and a half years; and

(c) Where the apprentice has completed the twelfth year
of schooling and has obtained the High School Cer-
tificate or Leaving Certificate of the Public
Examinations Board in such subjects as the appro-
priate Apprenticeship Advisory Board or, as the case
may be, the Building Trades Apprenticeship Board
determines and has the vocational aptitude for the
trade concerned, he may be allowed a credit to re-
duce the period to three years.

(4) The maximum number of apprentices allowed to any
employer shall be in the proportion of one apprentice to every
two or fraction of two journeymen employed by him in the
trades of Carpentry and Joinery, Painting and Plumbing
provided that the fraction of two shall not be less than one and
in Bricklaying it shall be as allowed under the Building Trades
Apprenticeship Regulations.

(5) (a) Wages per week (Percentage of tradesmen’s rate)—

(i) Five year term %
First year 40
Second year 48
Third year 55
Fourth year 75
Fifth year 88

(ii) Four year term
First year 42
Second year 55
Third year 75
Fourth year 88
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(iii) Three and a half year term %
First six months 42
Next year 55
Next following year 75
Final year 88

(iv) Three year term
First year 55
Second year 75
Third year 88

(v) The tradesman’s rate shall be the sum of the basic
wage and margin contained in clause 11.—Casual
Workers of this award, as varied from time to time.

(b) Allowances (per week)—
Apprentices shall receive the following per centum of the
industry allowance and district allowance and where an
apprentice works in circumstances which would entitle a
tradesman to the disabilities allowance prescribed in
subclause (1) of clause 13—Special Rates and Provisions,
the following per centum of such allowance —
(i) Five year term %

First year 37
Second year 53
Third year 72
Fourth year 95
Fifth year 100

(ii) Four year term
First year 40
Second year 72
Third year 95
Fourth year 100

(iii) Three and a half year term
First six months 40
Next year 72
Next following year 95
Final year 100

(iv) Three year term
First year 58
Second year 95
Third year 100

(6) If the apprentice be employed on a mine and the mine
ceases any operations in which the apprentice is engaged, the
apprenticeship may be terminated in which case the apprentice
shall be given a certificate to show the time he has served, and
the employer shall endeavour to find him another employer
willing to complete the term. Should the apprentice desire to
complete his apprenticeship with another employer, the
certificate he has received from the former employer shall be
prima facie evidence of the wages he is entitled to receive and
the period necessary to complete his apprenticeship.

(7) The hours of attendance in appropriate trade classes
shall be eight hours per week for the first school year of
his apprenticeship—February to November—in his
appropriate technical course and eight hours per fortnight
for the three subsequent school years; Provided that time
lost during such training shall be made up during the fifth
year of apprenticeship.

(8) Subject to Regulation No. 27 of the Apprenticeship
Regulations, 1964, apprentices from any district in country
areas where an appropriate technical class is not established,
shall attend an approved technical centre for two week’s
training each year without loss of pay.

(9) A tool allowance of one-third of the amount payable to
tradesmen shall be paid to apprentices in their first year and of
two-thirds of the amount payable to tradesmen, in such
apprentices’ second year, and of the same amount as is payable
to tradesmen in their third, fourth and fifth years of
apprenticeship.

(10) No apprentice to the painting trade shall be registered
in accordance with the provisions of this award until such time
as he has lodged with the Registrar, a certificate to the effect
that he does not suffer any disability by reason of colour
blindness.

(11) The training of plumbiing apprentices shall include
instruction in electric welding and oxy acetylene welding as
far as practicable with the facilities available in the shop in
which they are being trained.

25.—RECORD BOOK
(1) The employer shall keep a record (or records) in which

shall be shown —
(a) the name and classification of each worker;
(b) the hours worked each day;
(c) the wage (including any special rate) and overtime

(if any) paid; and
(d) the taxation and other deductions therefrom.

(2) The employer shall be responsible for the proper posting
of the record which shall be open to the authorised
representative of the union at any time during working hours
and he shall be allowed to take necessary extracts therefrom.

(3) Any system of automatic recording by means of machines,
shall be deemed to be in compliance with the provisions of
this clause, to the extent of the information recorded.

26.—REPRESENTATIVE INTERVIEWING WORKERS
In the case of a disagreement existing or anticipated

concerning any of the provisions of this award, an accredited
representative of any union party to this award shall be
permitted to interview the workers during the recognised meal
hour, or at some other period convenient to the employer, on
the business premises of the employer, but this permission shall
not be exercised without the consent of the employer more
than once in any one week.

27.—POSTING AWARD AND UNION NOTICES
No employer shall prevent an official of any of the unions

party to this award from posting a copy of this award or any
union notice, not exceeding fourteen inches by nine inches, in
a suitable place on any job.

28.—BOARD OF REFERENCE
(1) The Commission hereby appooints, for the purposes of

this award, a Board of Reference consisting of a Chairman
and two other members who shall be appointed pursuant to
section 48 of the Industrial Arbitration Act, 1979.

(2) The Board of Reference is hereby assigned the function
of allowing, approving, fixing determining or dealing with any
matter which, under this award, may be allowed approved,
fixed, determined or dealt with by a Board of Reference.

29.—ENTERPRISE FLEXIBILITY
(1) Employers and employees at an enterprise, work site or

section thereof may raise for discussion any award matter
concerning increasing flexibility or efficiency.

(2) Where employers and employees at an enterprise work
site or section reach agreement to provide for more flexible
working arrangements and efficiencies at the enterprise and it
is necessary to amend the terms of the award to give effect to
the agreement reached, the parties shall establish an enterprise
agreement in consultation with the Union.

(3) Where an enterprise agreement is agreed or proposed it
shall be submitted to the Western Australian Industrial
Relations Commission for ratification.

(4) An enterprise agreement shall not reduce the minimum
wages payable as prescribed in Clause 9.—Wages of this award.

(5) An enterprise agreement shall only be made where an
employer and the majority of employees at the individual
enterprise, work site or section thereof genuinely consent to
the agreement. The terms of the agreement shall be made in
writing.

(6) An application shall be made to the Western Australian
Industrial Relations Commission to implement the terms of
the enterprise agreement, provided that an employer’s right to
make an application without such agreement is not prejudiced,
nor shall the unions’ rights to object to ratification be
prejudiced.

30.—CONSULTATION IN THE WORKPLACE
(1) The development of an effective consultative practice is

important in the process of award restructuring and developing
training programmes, and can lead to advantages for both
employers and employees. It is appropriate that consultative
mechanisms at the enterprise level be implemented.

(2) Consultative practices shall be implemented within each
enterprise where agreement exists between employers and
employees.
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(3) The form, structure and method of implementing
consultative practices shall be determined at the enterprise level
by agreement between the employer and the employees and
where appropriate, the union. Consultative processes shall be
appropriate to the size, structure and needs for consultation of
the enterprise.

(4) The process of consultative practices is a mechanism
through which employees can be involved in and positively
contribute towards management’s decision making process.

(5) The objective of the parties involved in workplace
consultation is to achieve consensus agreement on items
discussed at that forum.

31.—RESOLUTION OF DISPUTES PROCEDURE
(1) It is the intention of the parties to this award that individual

establishments should develop their own internal procedures
for the avoidance of and resolution of industrial disputes.

The objectives of the procedure shall be to promote the resolution
of disputes by measures based on consultation, co-operation and
discussion; and to avoid interruption to the performance of work and
the consequential loss of production and wages.

(2) In developing such procedures, regard shall be paid to
the following principles—

(a) At all stages in the dispute resolution procedure, and
to allow for the peaceful resolution of issues, the
parties shall commit to the avoidance of industrial
action in any form, and for work to continue uninter-
rupted whilst the process of dispute resolution occurs.

(b) Depending on the issues involved, the size and func-
tion of the enterprise, and the union membership of
the employees concerned, a procedure involving up
to four stages of discussion shall apply. These are—

(i) Discussion between the employee/s concerned,
the immediate supervisor.

(ii) Discussion involving the employee/s con-
cerned, the shop steward and the employer
representative.

(iii) Discussions involving representatives of the
State Branch of the union and employer rep-
resentatives.

(iv) Discussions involving senior union officials
and senior management representatives.

(c) There shall be a commitment by the parties to achieve
adherence to this procedure. This should be facili-
tated by the earliest possible advice by one party to
the other of any issue or problem which may give
rise to a grievance or dispute.

(d) The procedure shall incorporate a requirement to
document all relevant facts where requested by ei-
ther of the parties.

(e) Sensible time limits shall be allowed for the com-
pletion of the various stages of the procedure.

(f) Where the process of discussion does not resolve the
matter, the parties shall refer the matter to the West-
ern Australian Industrial Relations Commission for
resolution in accordance with the Industrial Relations
Act, 1979.

APPENDIX—RESOLUTION OF DISPUTES
REQUIREMENTS

(1) This Appendix is inserted into the award/industrial
agreement as a result of legislation which came into effect on
16 January 1996.

(2) Any dispute or grievance procedure in this award/
industrial agreement shall also apply to any questions, disputes
or difficulties which may arise under it.

(3) This Appendix shall come into effect on and from 16
August 1996.

SCHEDULE A.—APPLICANTS
The Operative Painters and Decorators’ Union of Australia,

West Australian Branch, Union of Workers
The Western Australian Amalgamated Society of Carpenters

and Joiners’ Industrial Union of Workers
The Operative Bricklayers and Stoneworkers Industrial

Union of Workers, Perth WA.

The West Australian Plumbers and Sheet Metal Workers’
Industrial Union of Workers

SCHEDULE B—RESPONDENTS
Lake View and Star Limited
Great Boulder Gold Mines Ltd
Gold Mines of Kalgoorlie (Aust) Ltd
North Kalgurlie (1912) Ltd
Moonlight Wiluna Gold Mines Limited
Western Mining Corporation Limited
Central Norseman Gold Corporation No Liability

SCHEDULE C.—PARTIES TO THE AWARD
Union Parties to the Award

The Construction, Mining, Energy, Timberyards, Saw-
mills and Woodworkers Union of Australia—Western
Australian Branch
The Operative Painters’ and Decorators’ Union of Aus-
tralia, West Australian Branch, Union of Workers

Employer Parties to the Award
Western Mining Corporation Limited;
Central Norseman Gold Corporation N/L
Hill 50 Gold Mine N/L
Kalgoorlie Consolidated Gold Mines Pty Ltd

DATED at Perth this 2nd day of December, 1966.

APPENDIX—S.49B—INSPECTION OF RECORDS
REQUIREMENTS

(1) This appendix is inserted into this award/industrial
agreement/order as a result of legislation which came into effect
on 16 January 1996.

(2) Each employer bound by this award/industrial agreement/
order shall maintain a time and wages record for each
employee.

(3) The entries in the time and wages records for each
employee shall include the employee’s name and details
of the employee’s job classification or description, and any
other detail required by this award/ industrial agreement /
order.

(4) The employer must ensure that each entry in the time
and wages record is retained for not less than seven (7) years
after it is made.

(5) A representative of an organisation of employees shall
have the power to inspect the time and wages records of an
employee or former employee.

(6) The power of inspection may not be exercised for the
purpose of inspecting the time and wages records of an
employee or former employee who—

(a) is not a member of the organisation; and
(b) has notified the employer in writing that the employee

or former employee does not consent to a representa-
tive of an organisation of employees having access
to those records.

(7) The power of inspection may only be exercised by a
representative of an organisation of employees authorised in
accordance with the rules of the organisation to exercise the
power.

(8) The representative is empowered to inspect any
notification that an employee or former employee does not
consent to a representative having access to time and wages
records.

(9) A person who has given a notification referred to in
paragraph (b) of subclause (6) hereof may, by notice in writing
to the employer, withdraw the notification and, upon that
withdrawal, the notification ceases to be of effect.

(10) Before exercising a power of inspection the
representative shall give reasonable notice of not less than 24
hours to an employer.

 (11) An employer shall endeavour to—
(a) maintain the time and wages records of employees

in such a manner that access by a representative of
an organisation to the records of employees does not
give access to records of employees who are not
members of the organisation and have notified the
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employer that they do not consent to a representa-
tive of an organisation of employees having access
to the records;

(b) ensure that a representative of an organisation does
not obtain access to the records of employees who
are not members of the organisation and have noti-
fied the employer that they do not consent to a
representative of an organisation of employees hav-
ing access to the records; and

(c) ascertain whether an employee or prospective em-
ployee does not consent to a representative of an
organisation of employees having access to the time
and wages records of the employee or prospective
employee.

(12) A person shall not by threats or intimidation persuade
or attempt to persuade an employee or prospective employee
to give, or refuse to give, written notification that the employee
or prospective employee does not consent to a representative
of an organisation of employees having access to the time and
wages records of that employee or prospective employee.

(13) An employer must ensure that any notification from an
employee or former employee in accordance with this appendix
shall be retained for not less than seven (7) years.

(14) There shall be a liberty to apply to amend this appendix
at any time.

(15) This appendix shall come into effect on and from 16
July 1996.

(16) Any employer or organisation bound by or party to this
award/order/industrial agreement may apply to the Western
Australian Industrial Relations Commission at any time in
relation to this clause.

BURSWOOD ISLAND RESORT (MAINTENANCE
EMPLOYEES’) AWARD

No. A 22 of 1986.
PURSUANT to section 93(6) of the Industrial Relations Act
1979 the following award has been consolidated and is pub-
lished hereunder for general information.

Dated at Perth this 30th day of May, 1997
J. CARRIGG,

Registrar.

Burswood Island Resort (Maintenance Employees’) Award

1.—TITLE
This Award shall be known as the Burswood Island Resort

(Maintenance Employees’) Award No. A 22 of 1986.

1A.—STATEMENT OF PRINCIPLES—AUGUST 1996
It is a condition of this award/industrial agreement that any

variation to its terms on or from the 7th day of August, 1996
including the $8.00 per week Arbitrated Safety Net Adjust-
ments, shall not be made except in compliance with the
Statement of Principles set down by the Commission in the
Reasons for Decision in matters No. 1164 of 1995 and No.
915 of 1996.

2.—ARRANGEMENT
1. Title

1A. Statement of Principles—August 1996
2. Arrangement
3. Area and Scope
4. Term
5. Definitions
6. Contract of Service
7. Introduction of Change
8. Redundancy
9. Higher Duties

10. Hours
11. Overtime
12. Shift Work
13. Wage Rates

14. Special Provisions
15. Holidays and Annual Leave
16. Absence Through Sickness
17. Long Service Leave
18. Bereavement Leave
19. Maternity Leave
20. Time and Wages Record
21. Payment of Wages
22. Resolution of Disputes
23. Provisions Relating to Unions
24. Board of Reference
25. Reserved Matters
26. Superannuation
27. Training
28. Enterprise Flexibility Provisions

Appendix—Resolution of Disputes Requirements
First Schedule—Named Parties to the Award
Appendix—S.49B—Inspection Of Records Re-
quirements

3.—AREA AND SCOPE
This Award shall operate over the area of land occupied by

the Burswood Island Resort, and it shall apply to all employ-
ees of Burswood Resort (Management) Ltd (the Company)
employed in the callings mentioned in Clause 13.—Wage Rates
herein and to the Union parties.

4.—TERM
This Award shall operate from the beginning of the first pay

period to commence on or after 1st March, 1987 and shall
remain in force for a period of two years thereafter.

5.—DEFINITIONS
(1) “Casual Worker” means a worker engaged and paid as such.
(2) “Electrical Fitter” shall mean a Tradesperson engaged in

making, repairing, altering, assembling, testing, winding or
wiring electrical machines, instruments, meters, or other ap-
paratus, other than wires leading thereto.

(3) “Electrical Installer” shall mean a Tradesperson engaged
in the installation of electric lighting, electric meters, bells,
telephones or motors and apparatus used in connection there-
with and includes an employee engaged in running, repairing
or testing of conductors used for lighting, heating or power
purposes.

(4) “Electronic Serviceperson Level I”
Means an employee who upon commencement of employ-

ment does not hold appropriate trade/technology qualifications
and is required to carry out electronics work.

(5) “Electronic Serviceperson Level II”
Means an employee who—

(a) Upon commencement of employment holds an ap-
propriate trade/technology qualification; or

(b) Has completed 12 months’ service as an Electronic
Serviceperson Level I.

(6) “Electronic Serviceperson Level III”
Electronic Serviceperson Level III shall mean an employee

appointed as such who has the electronic experience neces-
sary to service electronic equipment and can demonstrate and
exhibit the following attributes—

(a) Has sound technical and practical abilities, has at-
tended Technical College courses or through the
employee’s own initiative has kept pace with tech-
nological changes and can demonstrate these skills
as required.

(b) Is able to work with minimal supervision.

6.—CONTRACT OF SERVICE
(1) (a) A contract of service to which this Award applies

may be terminated in accordance with the provisions of this
clause and not otherwise but this subclause does not operate
so as to prevent any party to a contract from giving a greater
period of notice than is hereinafter prescribed, nor to affect
the Company’s right to dismiss an employee without notice
for conduct that justifies instant dismissal, including malin-
gering, inefficiency or neglect of duty, and an employee so
dismissed shall be paid for the time worked up to the time of
dismissal only.
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(b) Subject to the provisions of this clause, a party to a con-
tract of service may, on any day give to the other party the
appropriate period of notice of termination of the contract pre-
scribed in subclause (2) of this clause and the contract
terminates when that period expires.

(2) Notice of Termination by Company
(a) In order to terminate the employment of an employee

(other than a casual employee) the company shall give the
employee the following notice—

Period of Continuous Service Period of Notice
During the first month 1 day
More than one month but
less than 1 year 1 week

1 year but less than 3 years 2 weeks
3 years but less than 5 years 3 weeks
5 years and over 4 weeks

(b) An employee who at the time of being given notice is
over 45 years of age and who at the date of termination has
completed two years’ continuous service with the company,
shall be entitled to one week’s notice in addition to the notice
prescribed in paragraph (a) of this subclause.

(c) Payment in lieu of the notice prescribed in paragraphs
(a) and (b) of this subclause shall be made if the appropriate
notice period is not given. Provided that employment may be
terminated by part of the period of notice specified and part
payment in lieu thereof.

(d) In calculating any payment in lieu of notice the company
shall pay the employee the ordinary wages for the period of
notice had the employment not been terminated.

(e) The period of notice in this subclause shall not apply in
the case of casual employees, apprentices or employees en-
gaged for a specific period of time or for a specific task or
tasks.

(f) For the purpose of this clause continuity of service shall
not be broken on account of—

 (i) any interruption or termination of the employment
by the company if such interruption or termination
has been made merely with the intention of avoiding
obligations hereunder in respect of leave of absence;

 (ii) any absence from work on account of personal sick-
ness or accident for which an employee is entitled to
claim sick pay as prescribed by this award or on ac-
count of leave lawfully granted by the company; or

(iii) any absence with reasonable cause, proof whereof
shall be upon the employee;

Provided that in the calculation of continuous service under
this subclause any time in respect of which an employee is
absent from work except time for which an employee is enti-
tled to claim annual leave, sick pay, long service leave and
public holidays as prescribed by this award shall not count as
time worked.

(3) Notice of Termination by Employee

(a) The notice of termination required to be given by an
employee shall be the same as that required of the company,
save and except that there shall be no additional notice based
on the age of the employee concerned.

(b) If an employee fails to give the required notice or having
given, or been given, such notice leaves before the notice ex-
pires, the employee forfeits the entitlement to any moneys
owing to the employee under this award except to the extent
that those moneys exceed the ordinary wages for the required
period of notice.

(4) Time Off During Notice Period

Where the company has given notice of termination to an
employee who has completed one month’s continuous serv-
ice, that employee shall for the purpose of seeking other
employment be entitled to be absent from work up to a maxi-
mum of eight ordinary hours without deduction of pay. The
time off shall be taken at times that are convenient to the em-
ployee after consultation with the company.

Provided that this subclause shall not apply to a casual employee.

(5) Statement of Employment
The company shall, upon receipt of a request from an em-

ployee whose employment has been terminated, provide to
the employee a written statement specifying the period of
employment and the classification or the type of work per-
formed by the employee.

(6) Notification on Engagement
On the first day of engagement an employee shall be noti-

fied by the company or by the Company’s representative,
whether the duration of the employee’s employment is expected
to exceed one month and, if they are hired as a casual em-
ployee they shall be advised accordingly.

(7) Casual Employees
(a) (i) The period of notice of termination in the case of a

casual employee shall be one hour.
(ii) If the required notice of termination is not given one

hour’s wages shall be paid by the company or for-
feited by the employee.

(b) An employee shall for the purpose of this award be
deemed to be a casual employee—

 (i) if the expected duration of the employment is less
than one month, or

(ii) if the notification referred to in subclause (6) of this
clause is not given and the employee is dismissed
through no fault of their own within one month of
commencing employment.

(8) Absence from Duty
The company shall be under no obligation to pay for any

day not worked upon which the employee is required to present
themselves for duty, except where such absence is due to ill-
ness and comes within the provisions of Clause 16.—Absence
Through Sickness of this award or such absence is on account
of holidays to which the employee is entitled under the provi-
sions of this award.

(9) Standing Down of Employees
(a) The company shall be entitled to deduct payment for any

day, upon which an employee cannot be usefully employed
because of a strike, ban or work limitation, by any of the un-
ion’s parties to this award or by any other association or union.

(b) The provisions of paragraph (a) also apply when an em-
ployee cannot be usefully employed due to the breakdown of
the company’s machinery or any other cause which the com-
pany could not reasonably prevent.

(c) Any disagreement as to whether the employee could be
usefully employed or whether the company could have rea-
sonably prevented a breakdown shall be referred to the
Industrial Relations Commission.

(10) It shall be a term of employment that the Company may
direct an employee to carry out such duties as are within the
limits of the employee’s skill, competence and training.

7.—INTRODUCTION OF CHANGE
(1) Company’s Duty to Notify
(a) Where the company has made a definite decision to introduce

major changes in production, programme, organisation, structure or
technology that are likely to have “significant effects” on employ-
ees, the company shall notify the employees who may be affected by
the proposed changes and their union or unions.

(b) “Significant effects” include termination of employment,
major changes in the composition, operation or size of the Com-
pany’s workforce or in the skills required; the elimination or
dimunition of job opportunities, promotion opportunities or job
tenure; the alteration of hours of work; the need for retraining or
transfer of employees to other work or locations and the restruc-
turing of jobs. Provided that where the award makes provision
for alteration of any of the matters referred to herein an altera-
tion shall be deemed not to have “significant effects”.

(2) Company’s Duty to Discuss Change
The company shall discuss with the employees affected and

their union or unions, the introduction of the changes referred
to in subclause (1) of this clause, among other things, the ef-
fects the changes are likely to have on employees, measures to
avoid or minimise the adverse effects of such changes on em-
ployees and shall give prompt consideration to matters raised
by the employees and/or their unions in relation to the changes.
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8.—REDUNDANCY
(1) Discussions Before Terminations
(a) Where the company has made a definite decision that

they no longer wish the job the employee has been doing done
by anyone and this is not due to the ordinary and customary
turnover of labour and that decision may lead to termination
of employment, the company shall hold discussions with the
employees directly affected and with their union or unions.

(b) The discussion shall take place as soon as is practicable
after the company has made a definite decision which will
invoke the provisions of paragraph (a) of this subclause and
shall cover among other things, any reasons for the proposed
terminations, measures to avoid or minimise the terminations
and measures to minimise any adverse effect of any termina-
tions on the employees concerned.

(c) The purpose of such discussion the company shall pro-
vide in writing to the employees concerned and their union or
unions, all relevant information about the proposed termina-
tions including the reasons for the proposed terminations, the
number and categories of employees likely to be affected and
the number of employees normally employed and the period
over which the terminations are likely to be carried out. Pro-
vided that the company shall no be required to disclose
confidential information the disclosure of which would be in-
imical to the Company’s interests.

9.—HIGHER DUTIES
An employee engaged on duties or utilising skills carrying a

higher rate than their ordinary classification shall be paid the
higher rate for the time they are so engaged, but if they are so
engaged for more than two hours of the one day or shift they
shall be paid the higher rate for the whole day or shift.

10.—HOURS
(1) (a) The provisions of this subclause apply to all employ-

ees other than those engaged on continuous shift work.
(b) Subject to the provisions of this subclause, the ordinary

hours of work shall be an average of 38 per week to be worked
on the basis of 152 hours within a work cycle not exceeding
28 consecutive days.

 (i) Employees shall be rostered off duty on various days
of the week during a particular work cycle so that
each employee has one day of ordinary working hours
off duty during that cycle.

(ii) Except in the case of continuous shift employees
where the ordinary hours of work worked within an
arrangement as provided in this subclause, any day
off duty shall be arranged so that it does not coincide
with a holiday prescribed in subclause (1) of Clause
15.—Holidays and Annual Leave of this Award.

(c) The ordinary hours of work may be worked on any or all
days of the week, Monday to Friday, inclusive, and except in
the case of shift employees, shall be worked between the hours
of 7.00 a.m. and 6.00 p.m. Provided that the spread of hours
may be altered by agreement between the company and the
unions concerned.

(d) Where the first night shift in any week commences on
Monday night, the night shift commencing on Friday and fin-
ishing not later than 8.00 a.m. on Saturday of that week, shall
be deemed to have been worked in ordinary working hours.

(e) The ordinary hours of work shall not exceed 10 hours
on any day.

Provided that in any arrangement of ordinary working hours,
where such ordinary hours are to exceed 8 hours on any day,
the arrangement of hours shall be subject to the agreement
between the company and the unions concerned.

(f) The ordinary hours of work shall be consecutive except
for a meal interval which shall not exceed one hour, and

 (i) an employee shall not be compelled to work for more
than five hours without a meal interval.

 (ii) when an employee is required for duty during their
usual meal interval and their meal interval is thereby
postponed by more than half an hour, they shall be
paid at overtime rates until they get their meal.

(g) (i) Subject to the provisions of this paragraph, a rest period of
seven minutes from the time of ceasing to the time of
resumption of work shall be allowed each morning.

 (ii) The rest period shall be counted as time off duty
without deduction of pay and shall be arranged at a
time and in a manner to suit the convenience of the
company.

(iii) Refreshments may be taken by employees during the
rest period, but the period of seven minutes shall not
be exceeded under any circumstances.

 (iv) The company if the Commission be satisfied that any
employee has breached any condition expressed or
implied in this paragraph, may be exempted from
liability to allow the rest period.

(h) Notice of Days Off Duty—

Except as provided in subclause (i) hereof, an employee shall
be advised by the company at least four weeks in advance of
the day they are to take off duty.

(i) (i) The company, with the agreement of the unions con-
cerned, may substitute the day an employee is to take
off in accordance with point (1) of paragraph (1) of
subclause (2) and of subclause (1) hereof, for an-
other day in the case of a breakdown in machinery
or a failure or shortage of electric power or to meet
the requirements of the business in the event of rush
orders or some other emergency situation.

 (ii) The company and an employee may by agreement
substitute the day the employee is to take off for an-
other day.

(2) (a) The provisions of this subclause apply only to em-
ployees engaged on continuous shift work.

(b) The ordinary hours of continuous shift workers shall
average 38 per week (inclusive of crib time) and shall not ex-
ceed 152 hours in twenty-eight consecutive days.

Provided that, where the company and unions concerned
agree, a roster system may operate on the basis that the weekly
average of 38 ordinary hours is achieved over a period which
exceeds 28 consecutive days.

(c) The ordinary hours of work prescribed herein shall not
exceed 8 hours on any day (including crib time).

11.—OVERTIME
(1) (a) The provisions of this subclause apply to all employ-

ees other than those engaged on continuous shift work.

(b) Subject to the provisions of this subclause, all work done
beyond the ordinary working hours on any day, Monday to
Friday inclusive, shall be paid for at the rate of time and one
half for the first two hours and double time thereafter.

(c) (i) Work done on Saturdays after 12.00 noon or on Sun-
days shall be paid for at the rate of double time.

(ii) Work done on any day prescribed as a holiday under
this award shall be paid for at the rate of double time
and a half.

(d) Work done on Saturdays prior to 12.00 noon shall be
paid for at the rate of time and one half for the first two hours
and double time thereafter, but this paragraph does not apply
in a case to which paragraph (d) of subclause (1) of Clause
10.—Hours applies.

(e) In computing overtime, each day shall stand alone, but
when an employee works overtime which continues beyond
midnight on any day, the time worked after midnight shall be
deemed to be paid of the previous day’s work for the purpose
of this subclause.

(2) (a) The provisions of this subclause apply only to em-
ployees engaged on continuous shift work.

(b) Subject to the provisions of this subclause, time worked in
excess of ordinary hours shall be paid at the rate of double time.

(c) Time worked in excess of the ordinary working hours
shall be paid for at ordinary rates—

 (i) if it is due to private arrangements between the em-
ployees themselves; or

 (ii) if it does not exceed two hours and is due to a reliev-
ing person not coming on duty at the proper time,
without good reason; or
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(iii) if it is for the purpose of effecting the customary
rotation of shifts.

(3) (a) The provisions of this subclause apply to all employees.
(b) Overtime on shift work shall be based on the rate pay-

able for shift work.
(c)  (i) When overtime work is necessary it shall, wherever

reasonably practicable, be so arranged that an em-
ployee has at least ten consecutive hours off duty
between the work of successive days.

 (ii) An employee (other than a casual employee) who
works so much overtime between the termination of
their ordinary work on one day and the commence-
ment of their ordinary work on the next day that they
have not had at least ten consecutive hours off duty
between those times shall, subject to this paragraph,
be released after completion of such overtime until
they have had ten consecutive hours off duty with-
out loss of pay for ordinary working time occurring
during such absence.

(iii) If, on the instructions of the company, such an em-
ployee resumes or continues work without having
had such ten consecutive hours off duty, they shall
be paid at double rates until they are released from
duty for such period and they shall then be entitled
to be absent until they have had ten consecutive hours
off duty without loss of pay for ordinary working
time occurring during such absence.

 (iv) Where an employee (other than a casual employee
or an employee engaged on continuous shift work)
is called into work on a Sunday or holiday prescribed
under this award preceding an ordinary working day,
they shall, wherever reasonably practicable, be given
ten consecutive hours off duty before their usual start-
ing time on the next day. If this is not practicable,
then the provisions of subparagraphs (ii) and (iii) of
this paragraph shall apply mutatis mutandis.

 (v) The provisions of this paragraph shall apply in the
case of shift employees who rotate from one shift to
another, as if eight hours were substituted for ten
hours when overtime is worked—
(aa) for the purpose of changing shift rosters; or
(bb) where a shift employee does not report for

duty; or
(cc) where a shift is worked by arrangement be-

tween the employees themselves.
 (vi) Overtime worked as a result of a recall shall not be

regarded as overtime for the purpose of this para-
graph when the actual time worked is less than three
hours on such recall or on each of such recalls.

(d) When an employee is recalled to work after leaving the
job to perform specified work—

 (i) he shall be paid for at least three hours at overtime
rates;

 (ii) time reasonably spent in getting to and from work
shall be counted as time worked.

(e) When an employee is required to hold themselves in readi-
ness for a call to work after ordinary hours, they shall be paid
at ordinary rates for the time they so hold themselves in readi-
ness.

(f) An employee required to work overtime for more than
two hours shall be supplied with a meal by the Company or if
no meal is supplied be paid $6.46 for a meal and, if owing to
the amount of overtime worked, a second or subsequent meal
is required they shall be supplied with each such meal by the
Company or be paid $4.38 for each meal so required.
(g) (i) The company may require any employee to work

reasonable overtime at overtime rates and such em-
ployee shall work overtime in accordance with such
requirement.

 (ii) No union or association party to this award, or em-
ployee or employees covered by this award, shall in
any way, whether directly or indirectly, be a party to
or concerned in any ban, limitation, or restriction
upon the working of overtime in accordance with
the requirements of this subclause.

(4) The provisions of this clause do not operate so as to re-
quire payment of more than double time rates, or double time
and a half on a holiday prescribed under this award, or triple
time on Christmas Day or Good Friday, for any work.

12.—SHIFT WORK
(1) The provisions of this clause apply to shift work whether

continuous or otherwise.
(2) The company may work any employee or employees on

shifts but before doing so shall give one week’s notice of their
intention to the union or unions concerned and of the intended
starting and finishing times of ordinary working hours of the
respective shifts.

(3) (a) Where any particular process is carried out on shifts
other than day shift, and less than five consecutive afternoon
or five consecutive night shifts are worked on that process,
then employees employed on such afternoon or night shifts
shall be paid at overtime rates.

(b) The sequence of work shall not be deemed to be broken
under the preceding paragraph by reason of the fact that work
on the process is not carried out on a Saturday or Sunday or
any other day that the company observes a shutdown for the
purpose of allowing a 38 hour week or on any holiday.

(4) Where a shift commences at or after 11.00 p.m. on any
day, the whole of that shift shall be deemed, for the purposes
of this award, to have been worked on the following day.

(5) In addition to the ordinary rate prescribed by this
award, an employee who works on afternoon shift shall be
paid a loading of fifteen per cent, and an employee who
works a night shift shall be paid a loading of seventeen
and a half per cent.

(6) (a) All work performed on a rostered shift, when the
major portion of such shift fall on a Saturday, Sunday or a
holiday, shall be paid for as follows—

 (i) Saturday—at the rate of time and one half;
 (ii) Sunday—at the rate of double time;
(iii) Holidays—at the rate of double time and a half, ex-

cept on Christmas Day and Good Friday when the
work shall be paid at the rate of triple time.

(b) These rates shall be paid in lieu of the shift allowances
prescribed in subclause (5) of this clause.

(c) As an alternative to paying the penalty rates for holidays,
prescribed by paragraph (a)(iii) of this subclause, the employee
shall have the option of being paid at the rate of time and one
half (except Christmas Day and Good Friday where such rate
shall increase to double time) and receive a mutually agree-
able day off in lieu.

(7) A continuous shift employee who is not required to work
on a holiday which falls on his rostered day off shall receive
an additional 8 hours pay at ordinary rates.

13.—WAGE RATES
(1) (a) The adult weekly wage rates payable to employees

covered by this award shall be as follows—
Classification Rate 1st & 2nd Arbitrated Total Rate

Per Week Safety Net Per Week
Adjustments

$ $ $
Video Department—
Electronic Serviceperson (Grade I) 485.30 16.00 501.30

Electronic Serviceperson (Grade II)513.40 16.00 529.40

Electronic Serviceperson (Grade III)541.90 16.00 557.90
Engineering Department—
Tradesperson 485.30 16.00 501.30

Plant Attendant 485.30 16.00 501.30

General Trades Assistant 420.70 16.00 436.70

(b) The rates of pay in this Award include the first and sec-
ond $8.00 per week arbitrated safety net adjustment payable
under the December, 1994 State Wage Decision. The first and
second $8.00 per week arbitrated safety net adjustment may
be offset to the extent of any wage increase as a result of agree-
ments reached at enterprise level since 1 November, 1991.
Increases made under previous State Wage Case Principles or
under the current Statement of Principles, excepting those re-
sulting from enterprise agreements, are not to be used to offset
arbitrated safety net adjustments.
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(2) In addition to the weekly wage rate provided by subclause
(1) hereof an adult employee shall be paid—

Per Week
$

(a) After the completion of one
year’s continuous service 11.80

(b) After the completion of two
years’ continuous service 23.90

Such payments shall be deemed part of the weekly wage
rate for all purposes of the award.

(3) Leading Hand: In addition to the appropriate total wage
prescribed in this clause a Leading Hand shall be paid—

$
(a) If placed in charge of not

less than three and not more
than ten other employees 16.60

(b) If placed in charge of more
than ten and not more than
twenty other employees 25.40

(c) If placed in charge of more
than twenty other employees 32.70

(4) A casual employee shall be paid 20 per cent of the ordi-
nary rate in addition to the ordinary rate for the calling in which
they are employed.

(5) Nominee
A licensed electrical mechanic or fitter who acts as nominee

for the Company shall be paid an allowance of $39.80 per
week.

(6) An employee holding either a Third Year First Aid Me-
dallion of the St. John Ambulance Association or a “C”
Standard Senior First Aid Certificate of the Australian Red
Cross Society, appointed by the Company to perform first aid
duties, shall be paid $6.20 per week in addition to their ordi-
nary rate.

(7) An employee who holds, and in the course of their em-
ployment is required to use, a current “A” Grade or “B” Grade
licence issued pursuant to the relevant regulation in force on
the 28th day of February, 1978 under the Electricity Act 1945
shall be paid an allowance of $13.20 per week.

(8) An employee who is in possession of, and is requested
by the Company to use, a plumber’s licence issued by the
Metropolitan Water Supply, Sewerage and Drainage Board,
shall, in each week so requested, be paid an allowance of $22.90
per week.

(9) A plumber holding registration in accordance with the
Metropolitan Water Supply, Sewerage and Drainage Act shall
be paid $9.50 per week in addition to their ordinary rate.

(10) Structural Efficiency—
(a) Arising out of the decision of 8 September 1989 in

the State Wage Case and in consideration of the wage
increases resulting from the first structural efficiency
adjustment in Application No. 1730 of 1989, em-
ployees are to perform a wider range of duties
including work which is incidental or peripheral to
their main tasks or functions and not designed to pro-
mote deskilling within the employee’s classification
structure.

(b) The parties to the Award are committed to imple-
menting a new wage and classification structure. In
making this commitment the parties—

(i) Shall determine the appropriate range of
skills applicable to each classification con-
tained in Clause 13.—Wage Rates, of this
Award;

(ii) Accept in principle that the descriptions of job
functions within a new structure will be more
broadly based and generic in nature;

(iii) Intend to substitute the existing provisions of
Clause 13.—Wage Rates, of this award, with
a new wage and classification structure and to
make any consequential amendments not later
than 21 May 1991, or earlier if agreed between
the parties and approved by the Western Aus-
tralian Industrial Relations Commission;

(iv) Undertake that upon variation of the Award to
implement a new wage and classification struc-
ture, employees may undertake training for a
wider range of duties and/or access to higher
levels in accordance with the definitions and
training standards laid down in the award vari-
ation relating to a new classification structure;

(v) Will co-operate in the transition from the ex-
isting classification structure to the proposed
new structure to ensure that the transition takes
place in an orderly manner without creating
false expectations or disputation.

(vi) Will create a genuine career path for employ-
ees which allows advancement based on
industry accreditation and access to training.

(vii) Will take into account in the development of
the new classification structure national
relativities and established skill levels relevant
to the existing classifications in the Award.

(c) In the event that there is a claim for reclassification
by an existing employee to a higher level under any
new structure on the ground that the employee pos-
sesses the agreed equivalent skill and knowledge
gained through on-the-job experience or on any other
ground the following principles apply—

(i) The parties agree that the existing award dis-
putes avoidance procedure shall be followed;

(ii) Agreed competency standards shall be estab-
lished by the parties in conjunction with TAFE
and the SESDA (when operative) or any other
agreed authority for all levels in any new clas-
sification structure before any claims for
reclassification are processed.

(iii) An agreed authority (such as TAFE or SESDA)
or agreed accreditation authority (when opera-
tive) shall test the validity of an employee’s
claim for reclassification.

(iv) Reclassification to any higher level shall be
contingent upon such additional work being
available and required to be performed by the
Company.

(d) The parties are committed to modernising the terms
of the Award with an endeavour to finalise this mat-
ter by 21 May 1991.

(11) Award Modernisation—
(a) In accordance with paragraph (d) of subclause (10)

hereof, the parties are committed to modernising the
terms of the Award.

(b) The parties will discuss all matters raised which may
lead to increased flexibility and the removal of ob-
solete conditions to better reflect the realities of
modern industry practices and assist the restructur-
ing process. Any such discussion with the Unions
shall be on the premise that—

(i) The majority of employees affected by the
change at the enterprise must genuinely agree;

(ii) No employee shall lose income as a result of
the change;

(iii) The Unions must be party to the agreement,
particularly where enterprise level discussions
are considering matters requiring variation to
the Award;

(iv) Agreements will be ratified by the Western
Australian Industrial Relations Commission;

(v) The disputes procedure prescribed in Clause
22.—Resolution of Disputes, of this award,
shall apply if agreement cannot be reached in
the implementation process of a particular is-
sue.

(c) Should an agreement be reached pursuant to para-
graph (b) hereof and that agreement requires variation
to the Award, the parties shall support such award
variation.

(d) There shall not be limitations on any Award matter
being raised for discussion.
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(e) The parties agree that working parties will continue
to meet with the aim of modernising the Award.

14.—SPECIAL PROVISIONS
(1) Protective Equipment—

(a) The company shall have available a sufficient sup-
ply of protective equipment (as, for example,
goggles (including anti-flash goggles), glasses,
gloves, mitts, aprons, sleeves, leggings, gum-
boots, ear protectors, helmets, or other efficient
substitutes thereof) for use by their employees
when engaged on work for which some protec-
tive equipment is reasonably necessary.

(b) An employee shall sign an acknowledgement
when they receive any article of protective equip-
ment and shall return that article to the company
when they are finished using it or on leaving their
employment.

(c) An employee to whom an article of protective equip-
ment has been issued shall not lend that article to
another employee and if they do both they and that
other worker shall be deemed guilty of wilful mis-
conduct.

(d) An article of protective equipment which has been
used by an employee shall not be issued by the com-
pany to another employee until it has been effectively
sterilised but this paragraph only applies where steri-
lisation of the article is practicable and is reasonably
necessary.

(e) Adequate safety gear (including insulating gloves,
mats and/or shields where necessary) shall be pro-
vided by the company for workers required to work
on live electrical equipment.

(f) The company shall supply safety shoes and they shall
be replaced on a fair wear and tear basis.

(2) The company shall supply all tools and equipment.
(3) The company shall provide one free meal per rostered

shift (including dayworkers) to all employees.
(4) The company shall ensure that all employees receive

adequate safety training.
(5) The company shall provide free, secure and convenient

parking facilities for use by employees.

15.—HOLIDAYS AND ANNUAL LEAVE
(1) (a) The following days or the days observed in lieu shall,

subject to this subject and to paragraph (c) of subclause (1) of
Clause 11.—Overtime of this award, be allowed as holidays
without deduction of pay, namely—

New Year’s Day, Australia Day, Good Friday, Easter Mon-
day, Anzac Day, Labour Day, Foundation Day, Sovereign’s
Birthday, Christmas Day and Boxing Day.

Provided that another day may be taken as a holiday by ar-
rangement between the parties in lieu of any of the days named
in this subclause.

(b) When any of the days mentioned in paragraph (a)
hereof falls on a Saturday or a Sunday the holiday shall be
observed on the next succeeding Monday and when Box-
ing Day falls on a Sunday or on a Monday the holiday
shall be observed on the next succeeding Tuesday. In each
case the substituted day shall be a holiday without deduc-
tion of pay and the day for which it is substituted shall not
be a holiday.

(2) On any public holiday not prescribed as a holiday under
this award, the company’s establishment or place of business
may be closed, in which case an employee need not present
themselves for duty and payment may be deducted, but if work
be done, ordinary rates of pay shall apply.

(3) (a) Except as hereinafter provided a period of four con-
secutive weeks’ leave with payment as prescribed in paragraph
(b) hereof shall be allowed annually to an employee by the
company after a period of twelve months’ continuous service
with the company.

(b)  (i) An employee before going on leave shall be paid the
wages they would have received in respect of the ordinary
time they would have worked had they not been on leave dur-
ing the relevant period.

(ii) Subject to paragraph (c) hereof an employee shall, where
applicable, have the amount of wages to be received for an-
nual leave calculated by including the following—

(aa) The rate applicable to them as prescribed in Clause
13.—Wage Rates of this award and;

(bb) Subject to paragraph (c)(ii) hereof the rate prescribed
for work in ordinary time by Clause 12.—Shift Work
of the award according to the worker’s roster or pro-
jected roster including Saturday and Sunday shifts;

(cc) The rate payable pursuant to Clause 9.—Higher
Duties calculated on a daily basis, which the worker
would have received for ordinary time during the
relevant period whether on a shift roster or other-
wise;

(dd) Any other rate to which the employee is entitled
in accordance with their contract of employment
for ordinary hours of work; provided that this pro-
vision shall not operate so as to include any
payment which is of a similar nature to or is paid
for the same reasons as or is paid in lieu of those
payments prescribed by Clause 11.—Overtime,
Clause 14.—Special Rates and Provision of
Equipment of this award, nor any payment which
might have become payable to the worker as re-
imbursement for expenses incurred.

(c) In addition to the payment prescribed in paragraph (b)
hereof, an employee shall receive a loading calculated on the
rate of wage prescribed by that paragraph. This loading shall
be as follows—

 (i) Day Workers—An employee who would have
worked on day work had he not been on leave—a
loading of 17 1/2 per cent.

 (ii) Shift Workers—An employee who would have
worked on shift work had they not been on leave—a
loading of 17 1/2 per cent. Provided that where the
employee would have received shift loadings pre-
scribed by Clause 12.—Shift Work and, if applicable,
payment for work on a regularly rostered sixth shift
in not more than one week in any four weeks had
they not been on leave during the relevant period
and such loadings and payment would have entitled
them to a greater amount than the loading of 17 1/2
per cent, then the shift loadings shall be added to the
rate of wage prescribed by paragraph (b)(ii)(aa)
hereof in lieu of the 17 1/2 per cent loading. Pro-
vided further, that if the shift loadings would have
entitled them to a lesser amount than the loading of
17 1/2 per cent then such loading of 17 1/2 per cent
shall be added to the rate of wage prescribed by para-
graph (b) but not including paragraph (b)(ii)(bb)
hereof in lieu of the shift loadings and the said pay-
ment.

Except as provided in subclause (6) of this clause, the load-
ing prescribed by this paragraph shall not apply to proportionate
leave on termination.

(4) (a) A seven day shift worker, i.e. a shift worker who is
rostered to work regularly on Sundays and holidays shall be
allowed one week’s leave in addition to the leave to which
they are otherwise entitled under this clause.

(b) Where an employee with 12 months’ continuous serv-
ice is engaged for part of a qualifying twelve-monthly
period as a seven day shift worker, they shall be entitled
to have the period of annual leave to which they are other-
wise entitled under this clause increased by one twelfth of
a week for each completed month they are continuously
so engaged.

(5) If any award holiday falls within an employee’s pe-
riod of annual leave and is observed on a day which in the
case of that employee would have been an ordinary work-
ing day there shall be added to that period one day being
an ordinary working day for each such holiday observed
as aforesaid.

(6) (a) An employee whose employment terminates after they
have completed a twelve monthly qualifying period and who
has not been allowed the leave prescribed under this clause in
respect of that qualifying period shall be given payment as
prescribed in paragraphs (b) and (c) of subclause (3) of this
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clause in lieu of that leave or, in a case to which subclauses
(9), (10) or (11) of this clause applies, in lieu of so much of
that leave as has not been allowed unless—

 (i) the employee has been justifiably dismissed for mis-
conduct; and

(ii) the misconduct for which the employee has been dis-
missed occurred prior to the completion of that
qualifying period.

(b) If, after one month’s continuous service in any qualify-
ing twelve monthly period an employee lawfully leaves their
employment or their employment is terminated by the com-
pany through no fault of the employee, the employee shall—

 (i) be paid 2.923 hours pay at the rate of wage prescribed
by paragraph (b) of subclause (3) of this clause, di-
vided by thirty-eight in respect of each completed
week of continuous service.

(7) Any time in respect of which an employee is absent from
work except time for which they is entitled to claim sick pay
or time spent on holidays or annual leave as prescribed by this
award shall not count for the purpose of determining their right
to annual leave.

(8) In the event of an employee being employed by the com-
pany for portion only of a year, they shall only be entitled,
subject to subclause (6) of this clause, to such leave on full
pay as is proportionate to the employee’s length of service
during that period with the company, and if such leave is not
equal to the leave given to the other employees the employee
shall not be entitled to work or pay whilst the other employees
of the company are on leave on full pay.

(9) Annual leave shall be given and taken in one or two con-
tinuous periods. If the annual leave is given in two continuous
periods then one of those two periods must be at least three
consecutive weeks. Provided that if the company and an em-
ployee so agree then the employee’s annual leave entitlement
may be given and taken in two separate periods, neither of
which is of at least three consecutive weeks, or in three sepa-
rate periods.

(10) The provisions of this clause shall not apply to casual
workers.

16.—ABSENCE THROUGH SICKNESS
(1) (a) An employee who is unable to attend or remain at

their place of employment during the ordinary hours of work
by reason of personal ill health or injury shall be entitled to
payment during such absence in accordance with the provi-
sions of this clause.

 (i) Employee who actually works 38 ordinary hours each
week
An employee whose ordinary hours of work are ar-
ranged in accordance with paragraph (c) or (d) of
subclause (1) of Clause 10.—Hours so that they work
an average of 38 ordinary hours each week during a
particular work cycle shall be entitled to pay during
such absence calculated as follows—
 duration of absence appropriate weekly rate
—————————   X ——————————
ordinary hours normally 5
  worked that day

An employee shall not be entitled to claim payment
for personal ill health or injury nor will their sick
leave entitlement be reduced if such ill health or in-
jury occurs on the week day they are to take off duty
in accordance with paragraph (c) or (d) of subclause
(1) of Clause 10.—Hours.

(b) Notwithstanding the provisions of paragraph (a) of this
subclause the company may adopt an alternative method of
payment of sick leave entitlements where the company and
the unions so agree.

(c) Entitlement to payment shall accrue at the rate of one-
sixth of a week for each completed month of service with the
company.

(d) If in the first or successive years of service with the com-
pany an employee is absent on the ground of personal ill health
or injury for a period longer than their entitlement to paid sick
leave, payment may be adjusted at the end of that year of serv-
ice, or at the time the employee’s services terminate, if before
the end of that year of service, to the extent that the employee

has become entitled to further paid sick leave during that year
of service.

(2) The unused portions of the entitlement to paid sick leave
in any one year shall accumulate from year to year and subject
to this clause may be claimed by the employee if the absence
by reason of personal ill health or injury exceeds the period
for which entitlement has accrued during the year at the time
of the absence.

(3) To be entitled to payment in accordance with this clause
the employee shall as soon as reasonably practicable advise
the company of their inability to attend for work, the nature of
their illness or injury and the estimated duration of the ab-
sence. Provided that such advice, other than in extraordinary
circumstances shall be given to the company within 24 hours
of the commencement of the absence.

(4) The provisions of this clause do not apply to an em-
ployee who fails to produce a certificate from a medical
practitioner dated at the time of the absence or who fails to
supply such other proof of the illness or injury as the company
may reasonably require, provided that the employee shall not
be required to produce a certificate from a medical practitioner
with respect to absences of two days or less unless, in any year
of service, the employee has previously been absent for an
aggregated period not exceeding four days without a medical
certificate.

(5) (a) Subject to the provisions of this subclause, the provi-
sions of this clause apply to an employee who suffers personal
ill health or injury during the time when they are absent on
annual leave and an employee may apply for and the company
shall grant paid sick leave in place of paid annual leave.

(b) Application for replacement shall be made within seven
days of resuming work and then only if the employee was
confined to their place of residence or a hospital as a result of
their personal ill health or injury for a period of seven con-
secutive days or more and they produce a certificate from a
registered medical practitioner that they were so confined.
Provided that the provisions of this paragraph do not relieve
the employee of the obligation to advise the company in ac-
cordance with subclause (3) of this clause if they is unable to
attend for work on the working day next following their an-
nual leave.

(c) Replacement of paid annual leave by paid sick leave shall
not exceed the period of paid sick leave to which the worker
was entitled at the time they proceeded on annual leave and
shall not be made with respect to fractions of a day.

(d) Where paid sick leave has been granted by the company
in accordance with paragraphs (a), (b) and (c) of this subclause,
that portion of the annual leave equivalent to the paid sick
leave is hereby replaced by the paid sick leave and the re-
placed annual leave may be taken at another time mutually
agreed to by the company and the employee or, failing agree-
ment, shall be added to the employee’s next period of annual
leave or, if termination occurs before then, be paid for in ac-
cordance with the provisions of Clause 15.— Holidays and
Annual Leave.

(e) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken
provided that the annual leave loading prescribed in Clause
15.—Holidays and Annual Leave shall be deemed to have been
paid with respect to the replaced annual leave.

(6) The provisions of this clause with respect to payment do
not apply to employees who are entitled to payment under the
Workers’ Compensation Act nor to employees whose injury
or health is the result of the employee’s own misconduct.

(7) The provisions of this clause do not apply to casual em-
ployees.

17.—LONG SERVICE LEAVE
The Long Service Leave Provisions set out in Volume 66 of

the Western Australian Industrial Gazette at pages 1 to 4 both
inclusive, are hereby incorporated in and form part of this
award.

18.—BEREAVEMENT LEAVE
(1) An employee, other than a casual employee, shall on the

death of a wife, husband, defacto wife, defacto husband,
mother, mother-in-law, father, father-in-law, brother, sister,
child or stepchild, be entitled, after giving notice, to leave
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without deduction of pay for a period not exceeding the number
of hours worked by the employee in two ordinary working
days. Proof of such death shall be furnished by the employee
to the satisfaction of the company.

(2) Payment in respect of bereavement leave is to be made
only where the employee otherwise would have been on duty
and shall not be granted in any case where the employee con-
cerned would have been off duty in accordance with any shift
roster or on long service leave, annual leave, sick leave, work-
ers’ compensation, leave without pay or on a public holiday.

(3) For the purposes of this clause the pay of an employee
employed on shift work shall be deemed to include any usual
shift allowance.

19.—MATERNITY LEAVE
(1) Eligibility for Maternity Leave
An employee who becomes pregnant shall, upon production

to her employer of a certificate from a duly qualified medical
practitioner stating the presumed date of her confinement, be
entitled to maternity leave provided that she has had not less
than 12 months’ continuous service with that company imme-
diately preceding the date upon which she proceeds upon such
leave.

For the purpose of this clause—
(a) An employee shall include a part-time employee but

shall not include an employee engaged upon casual
or seasonal work.

(b) Maternity leave shall mean unpaid maternity leave.
(2) Period of Leave and Commencement of Leave

(a) Subject to subclauses (3) and (6) hereof, the period
of maternity leave shall be for an unbroken period of
from twelve to 52 weeks and shall include a period
of six weeks’ compulsory leave to be taken immedi-
ately before the presumed date of confinement and a
period of six weeks’ compulsory leave to be taken
immediately following confinement.

(b) An employee shall, not less than 10 weeks prior to
the presumed date of confinement, give notice in writ-
ing to the Company stating the presumed date of
confinement.

(c) An employee shall give not less than four weeks’
notice in writing to the company of the date upon
which she proposes to commence maternity leave,
stating the period of leave to be taken.

(d) An employee shall not be in breach of this or-
der as a consequence of failure to give the
stipulated period of notice in accordance with
paragraph (c) hereof if such failure is occa-
sioned by the confinement occurring earlier
than the presumed date.

(3) Transfer to a Safe Job
Where in the opinion of a duly qualified medical practi-

tioner, illness or risks arising out of the pregnancy or
hazards connected with the work assigned to the employee
make it inadvisable for the employee to continue at her
present work, the employee shall, if the company deems it
practicable, be transferred to a safe job at the rate and on
the conditions attaching to that job until the commence-
ment of maternity leave.

If the transfer to a safe job is not practicable, the em-
ployee may, or the company may require the employee to,
take leave for such period as is certified necessary by a
duly qualified medical practitioner. Such leave shall be
treated as maternity leave for the purposes of subclauses
(7), (8), (9) and (10) hereof.

(4) Variation of Period of Maternity Leave
(a) Provided the addition does not extend the maternity

leave beyond 52 weeks, the period may be length-
ened once only, save with the agreement of the
company, by the employee giving not less than 14
days’ notice in writing stating the period by which
the leave is to be lengthened.

(b) The period of leave may, with the consent of the com-
pany, be shortened by the employee giving not less
than 14 days’ notice in writing stating the period by
which the leave is to be shortened.

(5) Cancellation of Maternity Leave
(a) Maternity leave, applied for but not commenced, shall

be cancelled when the pregnancy of an employee
terminates other than by the birth of a living child.

(b) Where the pregnancy of an employee then on mater-
nity leave terminates other than by the birth of a living
child, it shall be the right of the employee to resume
work at a time nominated by the company which
shall not exceed four weeks from the date of notice
in writing by the employee to the company that she
desires to resume work.

(6) Special Maternity Leave and Sick Leave
(a) Where the pregnancy of an employee not then on

maternity leave terminates after 28 weeks other than
by the birth of a living child then—

(i) she shall be entitled to such period of unpaid
leave (to be known as special maternity leave)
as a duly qualified medical practitioner certi-
fies as necessary before her return to work, or

(ii) for illness other than the normal consequences
of confinement she shall be entitled, either in
lieu of or in addition to special maternity leave,
to such paid sick leave as to which she is then
entitled and which a duly qualified medical
practitioner certifies as necessary before her
return to work.

(b) Where an employee not then on maternity leave suf-
fers illness related to her pregnancy, she may take
such paid sick leave as to which she is then entitled
and such further unpaid leave (to be known as spe-
cial maternity leave) as a duly qualified medical
practitioner certifies as necessary before her return
to work, provided that the aggregate of paid sick
leave, special maternity leave and maternity leave
shall not exceed 52 weeks.

(c) For the purposes of subclauses (7), (8) and (9) hereof,
maternity leave shall include special maternity leave.

(d) An employee returning to work after the completion
of a period of leave taken pursuant to this subclause
shall be entitled to the position which she held im-
mediately before proceeding on such leave or, in the
case of an employee who was transferred to a safe
job pursuant to subclause (3), to the position she held
immediately before such transfer.
Where such position no longer exists but there are
other positions available, for which the employee is
qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and salary or wage to
that of her former position.

(7) Maternity Leave and Other Leave Entitlements
Provided the aggregate of leave including leave taken pur-

suant to subclauses (3) and (6) hereof does not exceed 52 weeks.
(a) An employee may, in lieu of or in conjunction with

maternity leave, take any annual leave or long serv-
ice leave or any part thereof to which she is then
entitled.

(b) Paid sick leave or other paid authorised award ab-
sences (excluding annual leave or long service leave),
shall not be available to an employee during her ab-
sence on maternity leave.

(8) Effect of Maternity Leave on Employment
Notwithstanding any award or other provision to the con-

trary, absence on maternity leave shall not break the continuity
of service of an employee but shall not be taken into account
in calculating the period of service for any purpose of the award.

(9) Termination of Employment
(a) An employee on maternity leave may terminate her

employment at any time during the period of leave
by notice given in accordance with this award.

(b) The company shall not terminate the employment of
an employee on the ground of her pregnancy or of
her absence on maternity leave, but otherwise the
rights of the company in relation to termination of
employment are not hereby affected.
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(10) Return to Work After Maternity Leave
(a) An employee shall confirm her intention of return-

ing to her work by notice in writing to the company
given not less than four weeks prior to the expiration
of her period of maternity leave.

(b) An employee, upon the expiration of the notice
required by paragraph (a) hereof, shall be enti-
tled to the position which she held immediately
before proceeding on maternity leave or, in the
case of an employee who was transferred to a safe
job pursuant to subclause (3), to the position she
held immediately before such transfer. Where
such position no longer exists but there are other
positions available for which the employee is
qualified and the duties of which she is capable
of performing, she shall be entitled to a position
as nearly comparable in status and salary or wage
to that of her former position.

(11) Replacement Employees
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
maternity leave.

(b) Before the company engages a replacement employee
under this subclause, the company shall inform that
person of the temporary nature of the employment
and of the rights of the employee who is being re-
placed.

(c) Before the company engages a person to replace an
employee temporarily promoted or transferred in or-
der to replace an employee exercising her rights under
this clause, the company shall inform that person of
the temporary nature of the promotion or transfer
and of the rights of the employee who is being re-
placed.

(d) Provided that nothing in this subclause shall be con-
strued as requiring the company to engage a
replacement employee.

(e) A replacement employee shall not be entitled to any
of the rights conferred by this clause except where
her employment continues beyond the 12 months
qualifying period.

20.—TIME AND WAGES RECORD
(1) The company shall keep a time and wages record system

showing the name of each employee, the nature of their work,
the hours worked each day, and the wages and allowances paid
each week. Any system of automatic recording by means of
machines shall be deemed to comply with this provision to the
extent of the information recorded.

(2) The time and wages record system shall be open for in-
spection by a duly accredited official of the union during the
usual office hours, at the company’s office or other conven-
ient place, and the duly accredited official shall be allowed to
take extracts therefrom. If the record system be not available
when the official calls to inspect it, it shall be made available
for inspection within twenty-four hours at the company’s of-
fice.

21.—PAYMENT OF WAGES
(1) Each employee shall be paid the appropriate rate shown

in Clause 13.—Wage Rates of this award. Subject to subclause
(2) of this clause payment shall be pro rata where less than the
full week is worked.

(2) Wages shall be paid as follows—
(a) Average of 38 ordinary hours

Subject to subclauses (3) and (4) hereof, wages shall
be paid weekly according to a weekly average of or-
dinary hours worked even though more or less than
38 ordinary hours may be worked in any particular
week of the work cycle.

SPECIAL NOTE—Explanation of Averaging System
As provided in paragraph (a) of this subclause an em-
ployee whose ordinary hours may be more or less than 38
in any particular week of a work cycle, is to be paid his
wages on the basis of an average of 38 ordinary hours so
as to avoid fluctuating wage payments each week. An

explanation of the averaging system of paying wages is
set out below—
 (i) The 38 hour week is implemented so as to give an

employee a day off in each work cycle. During a
work cycle of 28 consecutive days (that is, over four
consecutive weeks) the employee’s ordinary hours
are arranged on the basis that for three of the four
weeks they worked 40 ordinary hours each week and
in the fourth week they worked 32 ordinary hours.
That is, they would work for 8 ordinary hours each
day, Monday to Friday inclusive for three weeks and
8 ordinary hours on four days only in the fourth
week—a total of 19 days during the work cycle.

 (ii) The weekly wage rates for ordinary hours of work
applicable to the employee shall be the average
weekly wage rates set out for the employee’s classi-
fication in Clause 13.- Wage Rates of this award,
and shall be paid each week even though more or
less than 38 ordinary hours are worked that week.
In effect, under the averaging system, the employee
accrues a “credit” each day they work actual ordi-
nary hours in excess of the daily average which would
otherwise be 7 hours 36 minutes. This “credit” is
carried forward so that in the week of the cycle that
they work on only four days, their actual pay would
be for an average of 38 ordinary hours even though,
that week, they work a total of 32 ordinary hours.
Consequently, for each day an employee works 8
ordinary hours he accrues a “credit” of 24 minutes
(0.4 hours). The maximum “credit” the employee
may accrue under this system is 0.4 hours on 19 days;
that is, a total of 7 hours and 36 minutes.

(iii) As provided in subclause (2) of this clause, an em-
ployee will not accrue a “credit” for each day they
are absent from duty other than on annual leave, long
service leave, holidays prescribed under this award,
paid sick leave, workers’ compensation or bereave-
ment leave.

(3) Absences from Duty
(a) An employee who is absent from duty (other than

on annual leave, long service leave, holidays pre-
scribed under this award, paid sick leave, workers’
compensation or bereavement leave) shall, for
each day they are so absent, lose average pay for
that day calculated by dividing his average weekly
wage rate by 5.
An employee who is so absent from duty for part
of a day shall lose average pay for each hour they
are absent by dividing their average daily pay rate
by 8.

(b) Provided when such an employee is absent from duty
for a whole day they will not accrue a “credit” be-
cause they would not have worked ordinary hours
that day in excess of 7 hours 36 minutes for which
they would otherwise have been paid. Consequently,
during the week of the work cycle they are to work
less than 38 ordinary hours they will not be entitled
to average pay for that week. In that week, the aver-
age pay will be reduced by the amount of the “credit”
they do not accrue for each whole day during the
work cycle they are absent.
The amount by which an employee’s average weekly
pay will be reduced when they are absent from duty
(other than on annual leave, long service leave, holi-
days prescribed under this award, paid sick leave,
workers’ compensation or bereavement leave) is to
be calculated as follows—

Total of “credits” not
accrued during cycle x average weekly pay

————————
38

Examples—
(An employee’s ordinary hours are arranged so that
he works 8 ordinary hours on five days of each week
for 3 weeks and 8 ordinary hours on four days of the
fourth week).
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1. Employee takes one day off without authorisation in
first week of cycle.

Week of Cycle Payment
1st week = average weekly pay

less one day’s pay
(ie. 1/5th)

2nd and 3rd
weeks = average weekly pay

each week
4th week = average pay less

credit not accrued
on day of absence

= average pay
less     average
0.4 hours x weekly pay

—————
38

2. Employee takes each of the 4 days off without au-
thorisation in the 4th week.

Week of Cycle Payment
1st, 2nd and
3rd weeks = average pay each week
4th week = average pay

less 4/5ths of
average pay for the
four days absent
less total of
credits not accrued
that week

= 1/5th average pay
less     average
0.4 hours x weekly pay

—————
38

(4) Alternative Method of Payment
An alternative method of paying wages to that prescribed

by subclauses (2) and (3) of this clause may be agreed be-
tween the company and the unions concerned.

(5) Direct Transfer into an Account
The employee may be paid his wages direct transfer into an

account nominated by the employee.
(6) Termination of Employment
An employee who lawfully leaves their employment or is

dismissed for reasons other than misconduct shall be paid all
moneys due to them at the termination of their service with
the company.

Provided that in the case of an employee who has not taken
the day off due to them during the work cycle in which their
employment is terminated, the wages due to that employee
shall include a total of credits accrued during the work cycle
as detailed in the Special Note following paragraph (b) of
subclause (2) of this clause.

Provided further, where the employee has taken a day off
during the work cycle in which their employment is termi-
nated, the wages due to that employee shall be reduced by the
total of credits which have not accrued during the work cycle.

(7) Details of Payments to be Given
The company shall provide the employee with a statement

in writing with respect to each week’s wages the amount of
wages to which they is entitled, the amount of deductions made
therefrom, the net amount being paid to them, and the number
of hours worked.

(8) Calculation of Hourly Rate
Except as provided in subclause (3) of this clause the ordi-

nary rate per hour shall be calculated by dividing the
appropriate weekly rate by 38.

22.—RESOLUTION OF DISPUTES
Any dispute arising during the currency of the award shall

be dealt with as follows—
(1) The matter should first be discussed between the

employee and their immediate supervisor. At the
employee’s option their delegate may also be
present.

(2) If not settled the matter shall be submitted by the
employee and/or union representative to the Em-
ployee Relations Counsellor or other appropriate
officer of the company.

(3) If not settled the matter shall be formally submitted
by the State Secretary or other appropriate official
of the union concerned to the company.

(4) Until the matter is determined in accordance to the
above procedures, work shall continue normally. All
parties to the award, the company, its officials, the
Unions and their members will take all possible ac-
tion to settle any dispute within 7 days of notification
of the dispute to the Industrial and Labour Relations
Manager.

(5) No party shall be prejudiced as to the final settle-
ment by continuance of work in accordance with this
subclause.

23.—PROVISIONS RELATION TO UNIONS
(1) The company shall recognise Shop Stewards who have

been accredited by the union and such Shop Stewards will be
given such time as is necessary to interview company repre-
sentatives in order to resolve any disagreements or disputes.
Provided, however, that such Shop Stewards shall not leave
their place of work without the company’s prior consent, which
shall not be unreasonably withheld.

(2) The company will provide each accredited delegate with
a copy of this award.

(3) The company shall provide a lockable notice board in a
reasonably convenient place for the posting of notices signed
by the Secretary or other accredited official of the union.

(4) Provided prior notification is given to the company, the
Secretary or other accredited official of the union shall be given
access to company representatives and, where necessary, to
interview employees.

24.—BOARD OF REFERENCE
There shall be a Board of Reference consisting of a chair-

man and an equal number of company’s and employees’
members who shall be appointed pursuant to section 48 of the
Industrial Relations Act 1979 and regulation 16 of the Indus-
trial Commission Regulations 1980.

25.—RESERVED MATTERS
(1) Leave is reserved to the parties in respect of the follow-

ing matters—
(a) New classifications

 (i) Electronic Tradesperson, Electrician Special
Class

(b) Apprentice and/or Junior Workers
(c) Disability Allowances

(2) Reserved matters may be raised by either party during
the life of this award.

26.—SUPERANNUATION
(1) The employer shall, on behalf of each employee, pay a

contribution at the rate of three per cent of ordinary time earn-
ings into an approved occupational superannuation fund.

(2) For the purposes of this clause—
(a) “Ordinary time earnings” shall mean the classifica-

tion wage rate including, where appropriate, service
payments and shift penalties, the electrical licence
allowance prescribed by Clause 14(4) of the award
for employees entitled to it but excluding any over
award payments.

(b) “Approved occupational superannuation fund” shall
mean Westscheme.

(3) Where the employee elects to make additional voluntary
contributions to the superannuation fund by way of wage de-
ductions, the employer shall facilitate such deductions in
accordance with the employee’s directions and the rules of the
fund.

27.—TRAINING
(1) The parties to this Award recognise that in order to in-

crease the efficiency, productivity and competitiveness of
industry, a greater commitment to training and skill



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 157577 W.A.I.G.

development is required. Accordingly, the parties commit them-
selves to—

(a) developing a more highly skilled and flexible
workforce;

(b) providing employees with career opportunities through
appropriate training to acquire additional skills.

(2) Following proper consultation in accordance with
subclause (10) in Clause 13.—Wage Rates, of this award,
or through the establishment of a training committee, the
Company shall develop a training programme consistent
with—

(a) the current and future skill needs of the enterprise;
(b) the size, structure and nature of the operations of the

enterprise;
(c) the need to develop vocational skills relevant to the

enterprise and the metal and engineering industry
through courses conducted by accredited educational
institutions and providers.

(3) In the development of a training programme, considera-
tion will be given, but not be limited to the following—

(a) the standards and competencies of skills requires for
each classification;

(b) curricula development;
(c) training courses;
(d) articulation and accreditation requirements for both

on and off the job training; and
(e) on-the-job training guidelines.

(4) It is agreed that a training committee will be established.
Such training committee shall be constituted by equal num-
bers of employer and employee representatives and have a
charter which clearly states its role and responsibilities, for
example—

(a) formulation of a training programme and availabil-
ity of training courses and career opportunities to
employees;

(b) dissemination of information on the training pro-
gramme and availability of training courses and
career opportunities to employees;

(c) the recommending of individual employees for train-
ing and reclassification;

(d) monitoring and advising management and employ-
ees regarding the ongoing effectiveness of the
training.

(5) (a) Where, as a result of consultation in accordance with
subclause (10) of Clause 13.—Wage Rates, of this award, or
through a training committee and with the employee concerned,
it is agreed that additional training in accordance with the pro-
gramme developed pursuant to subclause (2) hereof should be
undertaken by an employee, that training may be undertaken
either on or off the job and if the training is undertaken during
ordinary working hours, the employee concerned shall not
suffer any loss of pay. The Company shall not unreasonably
withhold such paid training leave.

(b) Any costs associated with standard fares for prescribed
courses and prescribed textbooks (including those textbooks
which are available in the Company’s technical library) in-
curred with the undertaking of training shall be reimbursed by
the Company upon production of evidence of such expendi-
ture.

(c) Travel costs incurred by an employee undertaking train-
ing in accordance with this clause, which exceed those normally
incurred in travelling to and from work, shall be reimbursed
by the Company.

(6) Subclauses (2), (3), (4) and (5) hereof shall oper-
ate as interim provisions and shall be reviewed after
nine months’ operation. In the meantime, the parties
shall monitor the effectiveness of those interim provi-
sions in encouraging the attainment of the objectives
detailed in subclause (1) hereof. In this connection, the
Unions reserve the right to press for the mandatory pre-
scription of a minimum number of training hours per
annum, without loss of pay, for an employee undertak-
ing training to meet the needs of the enterprise and the
industry.

28.—ENTERPRISE FLEXIBILITY PROVISIONS
This clause establishes a process to enable subsequent agree-

ments to be negotiated at the enterprise level about how the
award, as it relates to the enterprise or workplace concerned,
could be varied to enable the enterprise or workplace to oper-
ate more efficiently, according to its particular needs. The
process will be as follows—

(1) At each enterprise or workplace, consultative mecha-
nisms and procedures may be established comprising
representatives of the Company, employees and the
relevant Union.

(2) In this clause a “relevant Union” means an organisa-
tion of employees that—

(a) Is party to this Award.
(b) Has one or more members employed by the

Company to perform work in the relevant en-
terprise or workplace.

(Note: The failure by a Company to give each relevant
Union an opportunity to be involved in the consultative
process leading to the making of an agreement may result
in the Commission adjourning or refusing the application
to vary the Award).
(3) The particular mechanism and procedures established

shall be appropriate to the size, structure and needs
of the enterprise or workplace.

(4) Before the agreement is finalised the parties must
take reasonable steps to—

(a) Explain the likely effect of the proposed agree-
ment to the employees affected.

(b) Explain its likely consequences if approved
by the Western Australian Industrial Relations
Commission.

(5) When agreement is reached at an enterprise or
workplace through such consultative mechanism and
procedures, and where giving effect to such agree-
ment requires this award, as it applies at the enterprise
or workplace, to be varied, an application to vary
shall be made to the Commission. The agreement
shall be made available in writing to all employees
at the enterprise or workplace and to the relevant
Union, prior to the application being made to the
Commission.

(6) The application to vary the award or register the
agreement shall be filed with the Western Australian
Industrial Relations Commission by the Company
or union at which time a copy shall be served on the
relevant parties. A relevant union may not unreason-
ably object to the application if the majority of
employees affected have agreed to the changes.

(7) Where this award is varied to give effect to an agree-
ment made pursuant to this clause, the variation shall
become a schedule to the award and the variation
shall take precedence over any provisions of this
award to the extent of any expressly identified in-
consistency.

(8) The agreement must meet the following requirements
to enable the Commission to vary this award to give
effect—

(a) That the purpose of the agreement is to make
the enterprise or workplace operate more effi-
ciently according to its particular needs.

(b) That the majority of employees covered by the
agreement genuinely agree to it.

DATED at Perth this 29th day of May, 1987

APPENDIX—RESOLUTION OF DISPUTES
REQUIREMENTS

(1) This Appendix is inserted into the award/industrial agree-
ment as a result of legislation which came into effect on 16
January 1996.

(2) Any dispute or grievance procedure in this award/indus-
trial agreement shall also apply to any questions, disputes or
difficulties which may arise under it.

(3) This Appendix shall come into effect on and from 16
August 1996.
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FIRST SCHEDULE—NAMED PARTIES TO THE
AWARD

Unions Party to the Award
Communications, Electrical, Electronic, Energy, Informa-

tion, Postal, Plumbing and Allied Workers’ Union of Australia,
Engineering and Electrical Division, Western Australian
Branch.

Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia, Western Australian Branch.

The Plumbers and Gasfitters Employees’ Union of Australia,
West Australian Branch, Industrial Union of Workers.

The Western Australian Builders’ Labourers’, Painters and
Plasterers Union of Workers.

Employer Party to the Award
Burswood Resort (Management) Ltd.

APPENDIX—S.49B—INSPECTION OF RECORDS
REQUIREMENTS

(1) This appendix is inserted into this award / industrial agree-
ment / order as a result of legislation which came into effect
on 16 January 1996.

(2) Each employer bound by this award / industrial agree-
ment / order shall maintain a time and wages record for each
employee.

(3) The entries in the time and wages records for each em-
ployee shall include the employee’s name and details of the
employee’s job classification or description, and any other
detail required by this award/ industrial agreement / order.

(4) The employer must ensure that each entry in the time
and wages record is retained for not less than seven (7) years
after it is made.

(5) A representative of an organisation of employees shall
have the power to inspect the time and wages records of an
employee or former employee.

(6) The power of inspection may not be exercised for the
purpose of inspecting the time and wages records of an em-
ployee or former employee who—

(a) is not a member of the organisation; and
(b) has notified the employer in writing that the employee

or former employee does not consent to a representa-
tive of an organisation of employees having access
to those records.

(7) The power of inspection may only be exercised by a
representative of an organisation of employees authorised in
accordance with the rules of the organisation to exercise the
power.

(8) The representative is empowered to inspect any notifica-
tion that an employee or former employee does not consent to
a representative having access to time and wages records.

(9) A person who has given a notification referred to in para-
graph (b) of subclause (6) hereof may, by notice in writing to
the employer, withdraw the notification and, upon that with-
drawal, the notification ceases to be of effect.

(10) Before exercising a power of inspection the representa-
tive shall give reasonable notice of not less than 24 hours to an
employer.

 (11) An employer shall endeavour to—
(a) maintain the time and wages records of employees

in such a manner that access by a representative of
an organisation to the records of employees does not
give access to records of employees who are not
members of the organisation and have notified the
employer that they do not consent to a representa-
tive of an organisation of employees having access
to the records;

(b) ensure that a representative of an organisation does
not obtain access to the records of employees who
are not members of the organisation and have noti-
fied the employer that they do not consent to a
representative of an organisation of employees hav-
ing access to the records; and

(c) ascertain whether an employee or prospective em-
ployee does not consent to a representative of an
organisation of employees having access to the time

and wages records of the employee or prospective
employee.

(12) A person shall not by threats or intimidation persuade
or attempt to persuade an employee or prospective employee
to give, or refuse to give, written notification that the employee
or prospective employee does not consent to a representative
of an organisation of employees having access to the time and
wages records of that employee or prospective employee.

(13) An employer must ensure that any notification from an
employee or former employee in accordance with this appen-
dix shall be retained for not less than seven (7) years.

(14) There shall be a liberty to apply to amend this appendix
at any time.

(15) This appendix shall come into effect on and from 16
July 1996.

(16) Any employer or organisation bound by or party to this
award/order/industrial agreement may apply to the Western
Australian Industrial Relations Commission at any time in re-
lation to this clause.

RANGERS (NATIONAL PARKS) CONSOLIDATED
AWARD, 1987.

No. A 17 of 1981.
PURSUANT to section 93(6) of the Industrial Relations Act
1979 the following award has been consolidated and is pub-
lished hereunder for general information.

Dated at Perth this 4th day of June, 1997
J. CARRIGG,

Registrar.

“ Rangers (National Parks) Consolidated Award, 1987”

1.—TITLE
This Award shall be known as the Rangers (National Parks)

Consolidated Award, 1987.

1A.—STATEMENT OF PRINCIPLES—AUGUST 1996
It is a condition of this award/industrial agreement that any

variation to its terms on or from the 7th day of August, 1996
including the $8.00 per week Arbitrated Safety Net Adjustments,
shall not be made except in compliance with the Statement of
Principles set down by the Commission in the Reasons for De-
cision in matters No. 1164 of 1995 and No. 915 of 1996.

2.—ARRANGEMENT
1. Title

1A Statement of Principles—August 1996
2. Arrangement
3. Area and Scope
4. Term
5. Definitions
6. Contract of Service
7. Hours
8. Roster
9. Overtime

10. Saturday and Sunday Work
11. Annual Leave
12. Public Holidays

12A. Public Holiday Leave
13. Sick Leave
14. Conditions and Allowances
15. Long Service Leave
16. No Reduction
17. Wages
18. Part-Time Employees
19. Higher Duties
20. Special Rates and Conditions
21. Dispute Settlement Procedure
22. Change Rooms and Mess Facilities
23. Protective Clothing and Equipment
24. Transfers and Termination

Appendix—Resolution of Disputes Requirements
Schedule A—Parties to the Award
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3.—AREA AND SCOPE
This Award shall apply to employees employed in National

Parks under and by virtue of the Conservation and Land Man-
agement Act, 1984, classified in Clause 17.—Wages of this
Award.

4.—TERM
This Award shall operate from the first pay period on or

after March 6, 1987.

5.—DEFINITIONS
(1) “Casual employee” means an employee who is employed

by the hour.
(2) “Employer” shall mean the Department of Conservation

and Land Management.
(3) “Trainee Ranger” shall mean an employee appointed as

such under the Conservation and Land Management Act, who
is required within a continuous two year period to undertake
study and obtain a Certificate of National Park Management,
whilst gaining practical work experience in National Parks,
under the direct supervision and control of an experienced
Ranger or other experienced CALM officer.

(4) “Ranger Grade 1” shall mean a Ranger, appointed as
such under the Conservation and Land Management Act, and
who, by June 30, 1992 shall possess either a Certificate of
National Park Management, or a Conservation and Land Man-
agement Certificate or equivalent qualification and who under
limited direction assists in the management of a major Na-
tional Park or manages and controls a less complex National
Park.

(5) “Ranger Grade 2” shall mean a Ranger, appointed as
such under the Conservation and Land Management Act, who
provides significant assistance in the management of a major
National Park, who has experience in two or more National
Parks or equivalent experience and who has been at the top of
the Ranger Grade 1 salary scale for at least 12 months.

(6) “Ranger-in-Charge” shall mean a Ranger appointed as
such under the Conservation and Land Management Act, who
manages a National Park.

(7) “Senior Ranger” shall mean a Ranger, appointed as such
under the Conservation and Land Management Act, who co-
ordinates the management of a major National Park or group
of National Parks and supervises 3 or more other Rangers on a
full time basis.

(8) “Mobile Ranger” shall mean a Grade 1 or Grade 2 Ranger,
appointed as such under the Conservation and Land Management
Act, who is regularly required to move from park to park, and for
that purpose is required to maintain mobile accommodation.

(9) “Rostered Employee” shall mean an employee who is
rostered to work any five of the seven days of the week.

(10) “Rostered Days Off” shall mean the two days rostered
off that an employee has as a result of being a rostered worker
or as a result of working a 5 day week Monday to Friday or in
the case of a Ranger with no fixed hours of work and in re-
ceipt of the loading prescribed in clause 17(1).—Wages
rostered days off shall mean the average over a year of 2 full
days off duty per week.

 (11) “Accrued Day Off” shall mean the paid day(s) off ac-
cruing to an employee resulting from an entitlement to the 38
hour week as prescribed in Clause 7.—Hours.

(12) “Union” shall mean The Federated Miscellaneous Work-
ers’ Union of Australia, Hospital, Service & Miscellaneous,
W.A. Branch.

6.—CONTRACT OF SERVICE
(1) (a) Except in the case of a casual employee the contract

of service for all Ranger classifications shall be a fortnightly
one terminable by two weeks’ notice on either side, given on
any working day, or, in the event of such notice not being
given by the payment of two weeks’ wages by the employer or
the forfeiture of two weeks’ wages by the employee.

(b) All park maintenance worker classifications contracts of
service shall be by the week, terminable by one week’s notice
on either side given on any working day, or, in the event of
such notice not being given, by the payment of one week’s
wages by the employer or the forfeiture of one week’s wages
by the employee.

(2) The engagement of a casual employee may be termi-
nated at any time without notice. Provided that all wages due
to him shall be paid immediately upon the termination of his
engagement.

(3) Notwithstanding the provision of subclause (1)(a) of this
clause a period of notice of less or more than two weeks for all
Ranger classifications may be given if mutually agreed to be-
tween employer and employee.

(4) The employer shall be under no obligation to pay for any
day not worked upon which the employee is required to present
himself for duty, except when such absence from work is due
to illness and comes within the provisions of clause 13.—Sick
Leave, or such absence is on account of holidays to which the
employee is entitled under the provisions of this award.

(5) This clause does not affect the employer’s right to dis-
miss an employee for misconduct and an employee so
dismissed shall be paid wages up to the time of dismissal only.

(6) An employer may direct an employee to carry out such
duties as are within the limits of the employees skill, compe-
tence and training, including work which is incidental or
peripheral to the employee’s main tasks or functions.

7.—HOURS
(1) Except as hereinafter provided the ordinary hours work

shall be 38 in any week and shall be worked between the hours
of 7.00a.m. and 6.00p.m.

(2) Rangers who have no fixed hours of work and are in
receipt of the loading as prescribed in Clause 17(1).—Wages
of this Award shall be entitled to an average over a year of two
full days off duty per week to be fixed by arrangement be-
tween the employer and the employee concerned.

(3) Ordinary hours shall be worked within a 20 day cycle of
eight hours on the first 19 days in each cycle with 0.4 of one
hour of each such day worked accruing as an entitlement to
take the 20th day on each cycle as a paid day off as though
worked.

 (4) The ordinary hours of work for rostered employees shall
not exceed an average of 38 per week over a roster cycle and
shall be worked between the hours of 8.00 a.m. and 5.00 p.m.
on any of the seven days of the week.

(5) (a) Where an employee is on workers’ compensation for
periods for less than one complete 20 day work cycle, such
employee will accrue towards and be paid for the succeeding
rostered day off following such leave.

(b) That an employee will not accrue rostered days off for
periods of workers’ compensation where such period of leave
exceed one or more complete 20 day work cycles.

(c) Where an employee is on workers’ compensation for less
than one complete 20 day work cycle and a rostered day falls
within that period, the employee will not be re-rostered for an
additional day off.

8.—ROSTER
(1) The employer shall cause to be prepared and exhibited a

roster or rosters showing—
(a) the name of each employee; and
(b) the days and hours over which an employee shall be

required to perform his ordinary hours of work.
(2) Separate rosters shall be prepared and exhibited for each

group of employees employed by the employer.
(3) A roster may be altered at any time by agreement be-

tween the employer and employee.
(4) The accrued day off will be observed to suit the circum-

stances of the Department of Conservation and Land
Management. Under normal circumstances the accrued day
off will be the first or last working day of the week.

9.—OVERTIME
(1) Except as otherwise provided in this clause, all time

worked in excess of or outside the usual hours of work or, in
the case of rostered employees, outside the rostered hours of
work shall be overtime and paid for at the rate of time and one
half for the first two hours and double time thereafter.

(2) (a) Where overtime is worked on Saturdays prior to twelve
noon the employee shall be paid at the rate of time and one
half for the first two hours and double time thereafter.
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(b) Overtime worked after twelve noon on Saturdays shall
be paid at the rate of double time.

(c) All overtime performed on Sundays shall be paid at the
rate of double time.

(3) The employer may require any employee to work rea-
sonable overtime at overtime rates and such employee shall
work overtime in accordance with such requirements.

(4) Rangers in receipt of the allowance for no fixed hours of
duty prescribed in subclause (1) of Clause 17.—Wages shall
be exempt from the provisions of subclauses (1) and (2) of
this clause. Provided that if an employee so specified is re-
quired to work on a rostered day off duty he shall be paid at
the rate of double time for any time so worked.

(5) In computing overtime each day shall stand alone but
when an employee works overtime which continues beyond
midnight on any day, the time worked after midnight shall be
deemed to be part of the previous day’s work for the purpose
of this subclause.

(6) (a) When overtime is necessary it shall, wherever rea-
sonably practicable be so arranged that employees have at least
ten consecutive hours off duty between the work on succes-
sive days.

(b) An employee who works so much overtime between the
termination of his ordinary work on one day and the com-
mencement of his ordinary work on the next day that he has
not had at least ten consecutive hours off duty between those
times shall, subject to this paragraph, be released after com-
pletion of such overtime until he has had ten consecutive hours
off duty without loss of pay for ordinary working time occur-
ring during such absence.

(c) If, on the instructions of his employer, such an employee
resumes or continues work without having had such ten con-
secutive hours off duty, he shall be paid at double time rates
until he is released from duty for such period and he shall then
be entitled to be absent until he has had ten consecutive hours
off duty without loss of pay for ordinary working time occur-
ring during such absence.

(d) Where an employee is called into work on a Sunday or
holiday preceding an ordinary working day, he shall, wher-
ever reasonably practicable, be given ten consecutive hours
off duty before his usual starting time on the next day. If this is
not practicable, then the provisions of subparagraphs (b) and
(c) of this paragraph shall apply mutatus mutandis. Provided
that overtime worked as a result of a recall, shall not be re-
garded as overtime for the purpose of this paragraph, when
the actual time worked is less than three hours on such recall
or on each such recalls.

(e) An employee called back to work after the normal work-
ing time without prior notice shall be paid a minimum of three
hours at the appropriate overtime rate.

(7) (a) An employee required to work continuous overtime
for more than one hour shall be supplied with a meal by the
employer or be paid $6.10 for a meal, and if owing to the
amount of overtime worked, a second or subsequent meal is
required he shall be supplied with each such meal by the em-
ployer or be paid $3.55 for each meal so required.

(b) The provisions of paragraph (a) of this subclause do not
apply—

(i) in respect of any period of overtime for which the
employee has been notified on the previous day or
earlier that he will be required; or

 (ii) to any employee who lives in the locality in which
the place of work is situated who can reasonably re-
turn home for meals; or

(iii) where the overtime worked is outside the customary
meal time.

(c) If an employee provides himself with a meal or meals
and is not required to work overtime or is required to work
less overtime than the period notified, he shall be paid for
each meal provided and not required, the appropriate amount
prescribed in paragraph (a) of this subclause.

(d) An employee required to work continuously from mid-
night to 6.30 a.m. and ordered back to work at 8.00 a.m. the
same day shall be paid $3.15 for breakfast.

(e) The provisions of this subclause do not operate so as to
require payment of more than double time rates, or double

time and one half on a holiday prescribed under this Award for
any work.

(8) If when the meal time customary in the industry arrives,
an employee is required to continue working and his meal in-
terval is thereby deferred, he shall be paid at overtime rates
until he gets a meal interval of the customary duration.

(9) Provided that if the continuance of work is reasonably
necessary and could not have been avoided by any reasonable
action of the employer, the employer shall be allowed time
not exceeding twenty minutes before such penalty rate begins
to accrue.

(10) Where, to meet the needs of the employer, the employee
is required to work on his/her accrued day off no overtime
shall be paid and that employee shall be re-rostered for an-
other day off duty within 10 working days.

(11) Overtime provisions for Rangers with fixed hours of
work or for Park Maintenance Workers will not apply until
after 8 hours have been worked on each day.

10.—SATURDAY AND SUNDAY WORK
(1) All ordinary time worked between midnight on Friday

and midnight on Saturday shall be paid at the rate of time and
one half. Sunday at the rate of double time.

(2) The provisions of this clause shall not apply to Rangers
who have no fixed hours of work and are in receipt of the 25%
loading as prescribed in Clause 17(1).—Wages of this Award.

11.—ANNUAL LEAVE
(1) (a) Except as hereinafter provided a period of four con-

secutive weeks’ leave with payment of ordinary wages as
prescribed shall be allowed annually to an employee by his
employer after a period of 12 months’ continuous service with
such employer.

(b) If after one month’s continuous service in any qualifying
12 monthly period an employee lawfully leaves his employ-
ment or his employment is terminated by the employer through
no fault of the employee the employee shall be paid 2.92 hours’
pay at his ordinary rate of wage in respect of each completed
week of continuous service in that qualifying period.

(2) In addition to any payment to which he may be entitled
under subclause (1) of this clause, an employee whose em-
ployment terminates after he has completed a 12 monthly
qualifying period and who has not been allowed the leave pre-
scribed under this Award in respect of that qualifying period,
shall be given payment in lieu of that leave and the loading
prescribed in subclause (7) hereof unless—

(a) he has been justifiably dismissed for misconduct; and
(b) the misconduct for which he has been dismissed oc-

curred prior to the completion of that qualifying
period.

 (3) An employee may be granted annual leave with pay-
ment of ordinary wages as prescribed prior to his having
completed a period of 12 months’ continuous service, in which
case should the services of such employee terminate or be ter-
minated prior to the completion of 12 months’ continuous
service, the said employee shall refund to the employer the
difference between the amount received by him for wages in
respect of the period of his annual leave and the amount which
would have accrued to him by reason of the length of his serv-
ice up to the date of the termination of his services.

(4) Ordinary wages for an employee shall mean the rate of
wage (including 25% loading for those Rangers with no fixed
hours of work and are in receipt of an allowance as prescribed
in Clause 17(1).—Wages) the employee has received for the
greatest proportion of the calendar month prior to taking his
leave.

(5) (a) When computing the annual leave due under this
clause, no deduction shall be made from such leave in respect
of the period that an employee is on annual leave, long service
leave and/or holidays. Provided that no deduction shall be made
for any approved period an employee is absent from duty
through sickness, with or without pay, unless the absence ex-
ceeds three calendar months, in which case deduction may be
made for such excess only.

(b) Approved periods of absence from work caused through
accident sustained in the course of employment shall not be
considered breaks in continuity of service, but the first six
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months only of any such period shall count as service for the
purpose of computing annual leave.

(6) Employees regularly working north of South Latitude
26 shall be allowed to accumulate annual leave for two years,
subject to the convenience of the employer. Such employees
who proceed to Perth and Geraldton during the period of such
leave shall be allowed once in each two years reasonable trav-
elling time on the forward and return journeys between the
place of their employment and either of the said cities.

(7) In addition to the payment prescribed for annual leave
an employee shall receive a loading calculated on the rate of
wage prescribed by subclause (4) hereof. The loading shall be
as follows—

(a) An employee proceeding on annual leave shall be
paid, in addition to the ordinary payment for such
leave, a loading of 17.5 percent calculated on the
rate of wage prescribed by subclause (4) of this
clause.

(b) Provided that the maximum loading payable shall
not exceed the amount set out in the Commonwealth
Bureau of Census and Statistics Publication for “av-
erage weekly earnings per male employed unit” in
Western Australia for the September quarter imme-
diately preceding the date of accrual of such leave.

(c) The loading prescribed by this subclause shall not
apply to proportionate leave on termination.

(8) The provisions of this clause shall not apply to casual
employees.

(9) The total annual leave entitlement may, by agreement
between the employee and the employer, be taken in more
than one portion. Provided that no portion is less than one
week.

12.—PUBLIC HOLIDAYS
(1) (a) The following days, or the days observed in lieu shall,

subject as hereinafter provided, be allowed as holidays, with-
out deduction of pay, namely—

New Year’s Day, Australia Day, Good Friday, Easter
Monday, Anzac Day, Labour Day, Foundation Day, Sov-
ereign’s Birthday, Christmas Day and Boxing Day.

Provided that another day may be taken as a holiday by ar-
rangement between the parties, in lieu of any of the days named
in the subclause.

(b) When any of the days mentioned in paragraph (a) hereof
falls on a Saturday or a Sunday the holiday shall be observed
on the next succeeding Monday, and when Boxing Day falls
on a Sunday or a Monday the holiday shall be observed on the
next succeeding Tuesday. In each case the substituted day shall
be a holiday without deduction of pay and the day for which it
is substituted shall not be a holiday.

(2) Where—
(a) a day is proclaimed as a public holiday or as a public

half-holiday under Section 7 of the Public and Bank
Holidays Act, 1972; and

(b) that proclamation does not apply throughout the State
or to the metropolitan area of the State, that day shall
be a public holiday or, as the case may be a public
half-holiday for the purposes of this Award within
the district or locality specified in the proclamation.

(3) (a) Whenever any of the days referred to in paragraph (a)
of subclause (1) of this clause falls on an employee’s ordinary
working day and the employee is not required to work on such
day he shall be paid for the ordinary hours he would have
worked on such day had it not been a holiday.

(b) If any employee other than a Ranger with no fixed
hours of work who is in receipt of the loading referred to
in Clause 17.—Wages or a rostered employee required to
work on a Public Holiday he shall be paid the time worked
at the rate of double time and one-half. Provided that in
lieu of the foregoing provisions of this paragraph and sub-
ject to an agreement between the employer and the
employee, work done on any day prescribed as a Public
Holiday under this Award shall be paid for at the rate of
time and one-half and the employee shall, in addition, be
allowed a day’s leave with pay to be taken at some subse-
quent date if the employee so agrees.

(4) When the employee is absent on leave without pay, sick
leave without pay or workers’ compensation any day falling
during such absence shall not be treated as a paid holiday.
Where the employee is on duty or available for duty on the
working day immediately preceding a holiday, or resumes duty
or is available on the working day immediately following a
day observed as a holiday as prescribed in this clause, the
employee shall be entitled to be paid for such holiday.

(5) The provisions of subclauses (1)—(4) shall not apply to
Rangers with no fixed hours of work and who are in receipt of
the loading referred to in subclause (1) of Clause 17.—Wages
of this Award, or to casual employees or to rostered employ-
ees.

(6) Rangers with no fixed hours of work who are in receipt
of the loading referred to in Clause 17(1).—Wages and rostered
employees who are required to work on a Public Holiday shall
be paid at the rate of time and one half time for time worked.

12A.—PUBLIC HOLIDAY LEAVE
(1) The following provisions shall apply to Rangers who

have no fixed hours of work and who are in receipt of a load-
ing as prescribed in Clause 17(1).—Wages and to rostered
employees who are excluded from the provisions of Clause
12.—Public Holidays of this Award.

(a) Subject to the provisions of this subclause a period
of two consecutive weeks’ leave with payment of
ordinary wages as prescribed shall be allowed annu-
ally to an employee by his employer after a period of
12 months’ continuous service with that employer.

(b) An employee subject to this subclause if after com-
pleting one month’s continuous service in any
qualifying 12 monthly period lawfully leaves his
employment or his employment is terminated by the
employer through no fault of the employee, shall be
paid 1.46 hours’ pay at his ordinary rate of wage in
respect of each completed week of continuous serv-
ice in that qualifying period.

(2) Ordinary wages for an employee shall mean the rate of
wage (including 25% loading for those Rangers with no fixed
hours of work and are in receipt of an allowance as prescribed
in Clause 17(1).—Wages) the employee has received for the
greatest proportion of the calendar month prior to taking his
leave.

13.—SICK LEAVE
(1) (a) An employee shall be entitled to payment for non-

attendance on the ground of personal ill health or injury for
one-sixth of a week’s pay for each completed month of serv-
ice.

(b) Payment hereunder may be adjusted at the end of each
accruing year, or at the time the employee leaves the service
of the employer in the event of the employee being entitled by
service subsequent to the sickness in that year to a greater
allowance than that made at the time the sickness occurred.

(2) The unused portions of the entitlement prescribed in
subclause (1) hereof in any accruing year shall be allowed to
accumulate and may be availed of in the next or any succeed-
ing year.

(3) In order to acquire entitlement to payment in accordance
with this clause the employee shall as soon as reasonably prac-
ticable advise the employer of his inability to attend for work,
the nature of his illness or injury and the estimated duration of
the absence. Provided that such advice other than in extraordi-
nary circumstances shall be given to the employer within 24
hours of the commencement of the absence.

(4) No employee shall be entitled to the benefit of this clause
unless he produces proof to the satisfaction of the employer or
his representative of such sickness provided that the employer
shall accept as satisfactory proof a statutory declaration or like
proof where by reason of remoteness from medical facilities it
is impractical to procure a medical certificate for absences of
less than three consecutive working days unless the total of
such absences exceeds five days in any one accruing year.

(5) (a) Subject to the provisions of this subclause, the provi-
sions of this clause apply to an employee who suffers personal
ill health or injury during the time when he is absent on annual
leave and an employee may apply for an the employer shall
grant paid sick leave in place of paid annual leave.
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(b) Application for replacement shall be made within seven
days of resuming work and then only if the employee was
confined to his place of residence or a hospital as a result of
his personal ill health or injury for a period of seven consecu-
tive days or more and he produces a certificate from a registered
medical practitioner that he was so confined. Provided that
the provisions of this paragraph do not relieve the employee
of the obligation to advise the employer in accordance with
subclause (3) of this clause if he is unable to attend for work
on the working day next following his annual leave.

(c) Replacement of paid annual leave by paid sick leave shall
not exceed the period of paid sick leave to which the employee
was entitled at the time he proceeded on annual leave and shall
not be made with respect to fractions of a day.

(d) Where paid sick leave has been granted by the employer
in accordance with paragraphs (a) and (b) of this subclause,
that portion of the annual leave equivalent to the paid sick
leave is hereby replaced by the paid sick leave and the re-
placed annual leave may be taken at another time mutually
agreed to by the employer and the employee or, failing agree-
ment, shall be added to the employee’s next period of annual
leave or, if termination occurs before the, be paid for in ac-
cordance with the provisions of clause 11.—Annual Leave.

(e) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken
provided that the annual leave loading prescribed in clause
11.—Annual Leave shall be deemed to have been paid with
respect to the replaced annual leave.

(6) The provisions of this clause with respect to payment do
not apply to employees who are entitled to payment under the
Workers’ Compensation and Assistance Act 1981 nor to em-
ployees whose injury or illness is the result of the employee’s
own misconduct.

(7) The provisions of this clause do not apply to casual em-
ployees.

(8) An employee shall continue to accrue an entitlement to
an accrued day off whilst on paid sick leave. The employee’s
sick leave entitlement will be debited by 8 hours.

(9) Where an employee is on an accrued day(s) off he shall
not be entitled to claim for sick leave in substitution for the
accrued day(s) off.

14.—CONDITIONS AND ALLOWANCES
The provisions of the Miscellaneous Government Condi-

tions and Allowances Award No. A 4 of 1992 shall apply mutatis
mutandis to all employees covered by this award.

15.—LONG SERVICE LEAVE
(1) The conditions governing the granting of long service

leave to Government wages employees generally shall apply
to employees covered by this Award.

(2) When an employee proceeds on long service leave, there
shall be no accrual towards an accrued day off in accordance
with the provisions of subclause (3) of Clause 7.—Hours of
this Award.

16.—NO REDUCTION
Nothing contained herein shall in itself operate so as to re-

duce the wages of any employee who at the date of this award
is being paid above the minimum rate prescribed for his/her
class of work.

17.—WAGES
(1) The minimum weekly rate of wage payable to employ-

ees covered by this award shall be as follows—

Arbitrated
Safety Net Total

$ Per Week $ Per Week $ Per Week

(a) Ranger Classifications

Trainee Ranger
1st year of training 414.70 16.00 430.70
2nd year of training 427.10 16.00 443.10
Ranger Grade 1
Year 1 439.60 16.00 455.60
Year 2 452.00 16.00 468.00
Year 3 466.40 16.00 482.40

Arbitrated
Safety Net Total

$ Per Week $ Per Week $ Per Week

Year 4 476.30 16.00 492.30
Year 5 491.00 16.00 507.00

Ranger Grade 2
Year 1 508.60 16.00 524.60
Year 2 522.10 16.00 538.10
Year 3 536.40 16.00 552.40
Year 4 551.20 16.00 567.20
Year 5 567.00 16.00 583.00

Senior Ranger
Year 1 588.50 16.00 604.50
Year 2 605.20 16.00 621.20
Year 3 623.10 16.00 639.10
Year 4 640.30 16.00 656.30
(b) Provided that the rate of pay referred to in this clause

shall increase by 25% for any Ranger whose ordi-
nary rostered hours of work are worked over five
days of the week subject to subclause (2) of Clause
7.—Hours of this award.

(c) Maintenance Classifications Levels
Each employee shall be entitled to receive the ap-
propriate weekly rate of pay as set out hereunder in
accordance with the employee’s classification—

Arbitrated
Safety Net Total

$ Per Week $ Per Week $ Per Week

Park Maintenance Employee
Grade 1
1st year of employment 357.90 16.00 373.90
2nd year of employment 361.50 16.00 377.50
3rd year of employment

and thereafter 365.30 16.00 381.30
Park Maintenance Employee
Grade 2
1st year of employment 360.30 16.00 376.30
2nd year of employment 363.80 16.00 379.80
3rd year of employment

and thereafter 367.40 16.00 383.40
Park Maintenance Employee
Grade 3
1st year of employment 379.40 16.00 395.40
2nd year of employment 382.80 16.00 398.80
3rd year of employment

and thereafter 386.60 16.00 402.60
Power driven portable

Saw Operator and Vermin,
Plant or Noxious Weed
Employee

1st year of employment 380.90 16.00 396.90
2nd year of employment 384.60 16.00 400.60
3rd year of employment

and thereafter 388.20 16.00 404.20
Drivers of Motor Vehicles

not exceeding 1.2 tonne
capacity

1st year of employment 398.70 16.00 414.70
2nd year of employment 401.80 16.00 417.80
3rd year of employment

and thereafter 405.50 16.00 421.50
Exceeding 1.2 tonne capacity

but not exceeding 3 tonne
capacity

1st year of employment 402.00 16.00 418.00
2nd year of employment 405.70 16.00 421.70
3rd year of employment

and thereafter 411.80 16.00 427.80
Exceeding 3 tonne capacity

but under 6 tonne
capacity

1st year of employment 411.80 16.00 427.80
2nd year of employment 415.50 16.00 431.50
3rd year of employment

and thereafter 419.10 16.00 435.10
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(d) The rates of pay in this award include the first $8.00
per week arbitrated safety net adjustment payable
under the December, 1994 State Wage Decision. This
first $8.00 per week arbitrated safety net adjustment
may be offset to the extent of any wage increase as a
result of agreements reached at enterprise level since
1 November, 1991. Increases made under previous
State Wage Case Principles or under the current State-
ment of Principles, excepting those resulting from
enterprise agreements, are not to be used to offset
arbitrated safety net adjustments.

(e) The rates of pay in this award include the second
$8.00 per week arbitrated safety net adjustment pay-
able under the December, 1994 State Wage Decision.
This second $8.00 per week arbitrated safety net
adjustment may be offset to the extent of any wage
increase payable since 1 November, 1991, pursuant
to enterprise agreements, consent awards or award
variations to give effect to enterprise agreements, in-
sofar as that wage increase has not previously been
used to offset an arbitrated safety net adjustment.
Increases made under previous State Wage Case Prin-
ciples or under the current Statement of Principles,
excepting those resulting from enterprise agreements,
are not to be used to offset arbitrated safety net ad-
justments.

(2) A Park Maintenance Employee placed in charge of oth-
ers shall, in addition to his/her ordinary rate, be paid the
following weekly allowance—

In charge of —  $
less than three other employees 11.90
three to six other employees 20.90
more than six other employees 25.70

Casual employees shall be paid 20% in addition to the
rates otherwise payable under this award.

(3) (a) Provided that a Ranger-in-Charge who does not su-
pervise but has responsibility for a park shall receive a rate of
wage one increment higher than the rate of wage he/she ordi-
narily would receive to a maximum wage equivalent to a Senior
Ranger Year One.

(b) Provided further that a Ranger-in-Charge who has re-
sponsibility for a park in addition to supervising the equivalent
of one full-time person shall receive a rate of wage two incre-
ments higher than the rate he/she ordinarily would receive to a
maximum wage equivalent to a Senior Ranger, Year Two.

(c) To be eligible for payment in accordance with subclause
(3)(b) of this clause where a Ranger-in-Charge supervises the
equivalent of one full-time person over a 12 month period,
rather than one full-time person on a regular and continuing
basis, the following formula will be applied—

(i) Payment at the rate of two increments higher than
the Ranger’s own substantive wage as prescribed in
subclause (3)(b) of this clause will be calculated on
an annual basis commencing from the first pay pe-
riod on or after 20 September 1990 or commencing
from the date of appointment as Ranger-in-Charge,
where the appointment is subsequent to the date pre-
scribed in this paragraph.

(ii) Notwithstanding some short-term supervisory re-
sponsibilities, payment at the higher level will not
commence until the supervisory responsibilities of
the Ranger-in-Charge are in accordance with the
definition of “the equivalent of one full-time person
over a 12 month period” and, accordingly the rate of
wage will be increased from one increment above
the Ranger-in-Charge’s substantive rate of wage to
two increments above that rate of wage and will be
paid from the dates as prescribed in subclause
(3)(b)(i) of this clause.

(4) Casual employees shall be paid 20% in addition to the
rates otherwise payable under this Award.

(5) (a) Provided that a Ranger-in-Charge who does not su-
pervise but has responsibility for a park shall receive a rate of
wage one increment higher than the rate of wage he/she ordi-
narily would receive to a maximum wage equivalent to a Senior
Ranger Year One.

(b) Provided further that a Ranger-in-Charge who has re-
sponsibility for a park in addition to supervising the equivalent
of one full-time person shall receive a rate of wage two incre-
ments higher than the rate he/she ordinarily would receive to a
maximum wage equivalent to a Senior Ranger, Year Two.

(c) To be eligible for payment in accordance with subclause
(3)(b) of this clause where a Ranger-in-Charge supervises the
equivalent of one full-time person over a 12 month period,
rather than one full-time person on a regular and continuing
basis, the following formula will be applied—

(i) Payment at the rate of two increments higher than
the Ranger’s own substantive wage as prescribed in
subclause (3)(b) of this clause will be calculated on
an annual basis commencing from the first pay pe-
riod on or after 20 September 1990 or commencing
from the date of appointment as Ranger-in-Charge,
where the appointment is subsequent to the date pre-
scribed in this paragraph.

(ii) Notwithstanding some short-term supervisory re-
sponsibilities, payment at the higher level will not
commence until the supervisory responsibilities of
the Ranger-in-Charge are in accordance with the
definition of “the equivalent of one full-time person
over a 12 month period” and, accordingly the rate of
wage will be increased from one increment above
the Ranger-in-Charge’s substantive rate of wage to
two increments above that rate of wage and will be
paid from the dates as prescribed in subclause
(3)(b)(i) of this clause.

(6) Casual employees shall be paid 20% in addition to the
rates otherwise payable under this Award.

18.—PART-TIME EMPLOYEES
(1) Employees may be regularly employed to work less hours

per week than are prescribed in Clause 7.—Hours of this Award.
(2) Subject to subclause (3) of this clause payment shall be a

weekly rate calculated pro rata to the class of work on which
the employee is engaged in the proportion which the hours of
work bears to thirty eight.

 (3) A part-time employee employed under the provisions of
this clause shall receive payment for sick leave on a pro rata
basis in the proportion which their hours of work bear to the
hours fixed by Clause 7.—Hours of this Award.

19.—HIGHER DUTIES
(1) Where a Park Maintenance Worker is required to do, and does

on any one day for a time exceeding two hours in the aggregate,
work for which a higher rate is prescribed than for other work done
on that day, the Park Maintenance Worker shall be paid at not less
than such higher rate for all work done on that day.

(2) In all other cases where a Park Maintenance Worker does
more than one class of work the employee shall be paid for
each class proportionately to the time he works thereat.

(3) (a) Where a Ranger is required to take charge of a Na-
tional Park in the absence of the regular Ranger in Charge for
a minimum period of five days, the Ranger shall be referred to
as the Acting Ranger in Charge and be paid one increment
higher than he would otherwise receive in recognition of the
responsibility being accepted or in the case of a Ranger Grade
2 Year 5, an increment equal to the difference between the 4th
and 5th year increment level.

(b) Where a Ranger is required to act in the position of Sen-
ior Ranger for a minimum period of five days, the Ranger
shall be paid at the Senior Ranger rate.

(4) (a) Where a Ranger who is in receipt of an allowance
granted under this clause and has been so for a continuous
period of twelve months or more proceeds on—

(i) a period of normal annual leave;
(ii) a period of any other approved leave of absence of

not more than one calendar month;
the Ranger shall continue to receive the allowance for the pe-
riod of leave; provided that this subclause shall also apply to a
Ranger who has been in receipt of an allowance for less than
twelve months if during the Ranger’s absence no other Ranger
acts in the office in which the Ranger was acting immediately
prior to proceeding on leave and the Ranger resumes in the
office immediately after the Ranger’s leave.
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(b) Where a Ranger who is in receipt of an allowance granted
under this clause proceeds on—

(i) a period of annual leave in excess of the normal;
(ii) a period of any other approved leave of absence of

more than one calendar month;
the Ranger shall not be entitled to receive payment of such
allowance for the whole or any part of the period of such leave.

The effect of the amendment allows periods of one month’s
long service leave to form part of any other approved leave of
absence as set out in subclauses (4)(a)(ii) and (4)(b)(ii).

(5) No Higher Duties Allowances will be payable to employ-
ees covered by this Award when required to act in another position
whilst the permanent occupant is on a rostered day off duty.

20.—SPECIAL RATES AND CONDITIONS
(1) All Park Maintenance Workers called upon to clean toi-

let closets shall receive an allowance of 43 cents per closet per
week and for these purposes one metre of urinal shall count as
one closet and three urinal stalls shall count as one closet.

(2) Subject to the provisions of this Award the Public Serv-
ice Camping Allowance Agreement 1985, PSA No. 2 of 1985
as amended shall apply mutatis mutandis to employees cov-
ered by this Award.

(3) A Park Maintenance Worker who is the holder of an ap-
proved First Aid Certificate shall, in addition to his/her normal
rate of pay, be paid an additional allowance of $1.31 per week.
This allowance shall be paid to Park Maintenance Workers on
their accrued days off.

(4) Mobile Rangers shall, in addition to their normal rate of
pay, be paid an allowance of $72.30 per week to offset the costs
associated with living in and maintaining a caravan in accord-
ance with an annual review operative from 1st January, 1990.

(5) All employees, excluding Ranger classifications whose
rates of pay are specified in subclause (1) of Clause 17.—
Wages of this award, shall be paid an allowance of $15.60 per
week to compensate for the disabilities associated with the
construction and maintenance industry.

(6) The following conditions shall apply to Park Mainte-
nance Workers on vermin, plant or noxious weed control who
are required to use a toxic substance.

(a) Be informed by the employer of the health hazards
involved and instructed in the correct and necessary
safeguards which must be observed in the use of such
materials.

(b) The employee using such materials shall be provided
with and shall use, all safeguards as are required by
the appropriate government authority or, in the ab-
sence of such requirement, such safeguards as are
defined by a competent authority or person chosen
by the Union and the employer.

(c) The employee using toxic substances or materials of
a like nature shall be paid 42 cents per hour extra.
Employees working in close proximity to employ-
ees so engaged shall be paid 34 cents per hour extra.

(d) For the purposes of this subclause toxic substances
shall include epoxy based materials and all materials
which include or require the addition of a catalyst hard-
ener and reactive additives or two pack catalyst system
shall be deemed to be materials of a like nature.

(7) (a) An employer who requires a Park Maintenance Worker
to use a pesticide shall—

(i) Inform the employee of any known health hazards
involved; and

 (ii) Ascertain from the Department of Health and Medi-
cal Services whether and, if so, what protective
clothing or equipment should be worn during its use.

(b) Pending advice from that department the employer may
require the pesticide to be used if he/she informs the employee
of any safety precautions specified by the manufacturer of the
pesticide and instructs the employee to follow those precau-
tions.

(c) The employer shall supply the employee with any pro-
tective clothing or equipment required pursuant to paragraphs
(a) and (b) of this clause and, where necessary, instruct him/
her in its use.

(d) An employee required to wear protective clothing or
equipment for the purpose of this subclause shall be paid 42
cents per hour or part thereof while doing so unless the Union
and the employer agree that by reason of the nature of the
protective clothing or equipment the employee does not suffer
discomfort or inconvenience while wearing it, or, in the event
of disagreement, the Western Australian Industrial Relations
Commission so determines.

(e) An allowance is not payable under this clause if the De-
partment of Health and Medical Services advise the employer
in writing that protective clothing or equipment is not neces-
sary.

(8) The provisions of the Public Service Diving and Flying
Allowance No. 8 of 1981, as amended from time to time, shall
apply mutatis mutandis to employees covered by this award.

(9) Where agreement is reached between the employer and the
employee, payment of wages may be made in cash and a signature
of the employee shall be obtained for such cash payment.

21.—DISPUTE SETTLEMENT PROCEDURE
(1) In the event of any proposed change in employment con-

ditions or terms of the Award, or in the event of any dispute
arising, the parties will consult together to reach a settlement.

(2) The principle of conciliation and direct negotiation shall
be adopted for the purpose of prevention and settlement of
any industrial dispute that may arise.

(3) The parties shall take an early and active part in discus-
sion and negotiations aimed at preventing or settling disputes
in accordance with the agreed procedure set out hereunder.

(4) Procedure of Settlement of Disputes
(a) The employee and the employee’s supervisor should

confer, clearly identify the facts and where possible,
resolve the issue.

(b) If not resolved, the employee, the Union representa-
tive, the supervisor and the Department Manager shall
confer and, where possible, resolve the issue.

(c) If not resolved the Union shall confer with the Per-
sonnel and Industrial Relations Manager on the
matter, and where possible, resolve the issue.

(d) If the matter is still not settled, either party may sub-
mit the matter for conciliation/arbitration by the
Western Australian Industrial Relations Commission.

(5) Until the matter is resolved in accordance with the above
procedure, the status quo shall remain. While the above pro-
cedure is being followed, no party shall be prejudiced as to the
final settlement by the continuation of work in accordance with
this procedure.

22.—CHANGE ROOMS AND MESS FACILITIES
(1) Suitable dressing accommodation shall be provided by

the employer where employees may change their clothes. Tools
and appliances shall not be kept in the dressing room.

(2) All employees shall be provided with facilities for boil-
ing water.

(3) Employees shall be permitted to eat their meals in a con-
venient and clean place, protected from the weather, and each
such employee shall remove all litter and foodstuff after use.

(4) Where practicable the employer shall provide suitably
equipped messing and toilet facilities.

23.—PROTECTIVE CLOTHING AND EQUIPMENT
(1) Goggles, safety helmets, climbing boots, respirators, oil-

skins, gumboots, sou’westers, wet weather clothing, suitable
gloves and any other such clothing and equipment deemed
necessary by the employer shall be supplied to employees cov-
ered by this award where the nature of the employment is such
as to warrant their respective use.

(2) The clothing and equipment issued pursuant to this clause
shall remain the property of the employer and shall be replaced
on a fair wear and tear basis.

(3) Safety boots and safety helmets issued pursuant to this
clause shall be worn at all times deemed necessary by the
employer. Any employee not wearing safety boots or safety
helmets at times deemed necessary by the employer will not
be allowed to commence work and will not be paid for any
time lost as a result.
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(4) All employees called upon to clean toilets shall on re-
quest be supplied with rubber gloves.

(5) All materials, applicances and tools required in connec-
tion with the performance of the employee’s duties shall be
supplied to such employee by the employer without charge.

(6) In every case where the employer requires an employee
to wear a uniform for his work the same shall be supplied by
the employer.

24.—TRANSFERS AND TERMINATION
(1) An employee, promoted or transferred by the employer

in the normal course of his employment shall be reimbursed
for all reasonable expenses actually incurred in connection with
such transfer or promotion.

(2) An employee transferred at his own request, or for disci-
plinary reasons, will be responsible for his own removal
expenses.

(3) An employee, whose services are terminated by the em-
ployer through no fault of the employee shall be reimbursed
for reasonable removal expenses incurred in returning from
the place of employment to his original place of engagement.

 (4) All travelling time in connection with promotion, trans-
fer or termination pursuant to subclauses (1) and (3) of this
clause shall be paid for at a maximum travelling time per day
of eight hours at the rate applicable to the time of day and the
day of the week.

APPENDIX—RESOLUTION OF DISPUTES
REQUIREMENTS

(1) This Appendix is inserted into the award/industrial agree-
ment as a result of legislation which came into effect on 16
January 1996.

(2) Any dispute or grievance procedure in this award/indus-
trial agreement shall also apply to any questions, disputes or
difficulties which may arise under it.

(3) This Appendix shall come into effect on and from 16
August 1996.

SCHEDULE A—PARTIES TO THE AWARD
The following organisation is a party to this award—

The Federated Miscellaneous Workers’ Union of Aus-
tralia, W.A. Branch.

COAL INDUSTRY TRIBUNAL—
Awards/Agreements—

Application for—
WESTERN COLLIERIES ENTERPRISE

AGREEMENT
No. 12 of 1996.

BEFORE THE COAL INDUSTRY TRIBUNAL OF
WESTERN AUSTRALIA.

Held at Collie on the 16th day of December 1996.

BETWEEN

Application 12 of 1996.

WESTERN COLLIERIES LTD
Applicant

and

THE AUTOMOTIVE, FOOD, METALS, ENGINEERING,
PRINTING AND KINDRED INDUSTRIES UNION OF

WORKERS—WESTERN AUSTRALIAN BRANCH
(otherwise known as Australian Manufacturing Workers

Union)
Respondent.

IN THE MATTER OF—
An application to register an enterprise agreement cover-
ing the maintenance employees employed by the Western
Collieries Ltd

Decision of the Tribunal.
THE CHAIRMAN: On this occasion the Tribunal has before
it an application to register an enterprise bargaining agree-
ment known as Western Collieries Ltd Enterprise
Agreement—Maintenance 1996. The Agreement, as its title
suggests, is to apply to employees of the company currently
covered by the Coal Mining Industry (Engineers) Award of
1990, although the Award was substantially amended in 1992.

This Agreement, as Mr Murray for the Union has rightly
said, was arrived at after a considerable amount of industrial
turmoil but to the parties’ credit they have come up with an
agreement which will provide for substantial efficiencies for
the ensuing years.

The Agreement, amongst other things, will enable the com-
pany to operate its enterprise continuously for 52 weeks, 24
hours a day. As with the miners, the average working week
will be in the order of 42 hours for each of the employees
affected by the Agreement, although again, as with the min-
ers, the standard 35 hours of ordinary hours remains.

The Agreement also provides for considerable flexibility in
the shift rostering system. Amongst other things, it provides
for shifts of both 12 and 10 hours. It provides for smoko to be
taken in the field, rather than by a complete cessation of work.
As with the miners, annual leave is to be rationalised so as to
ensure that there is an adequate supply of the necessary skills
throughout the year.

To its credit, this Union and the Miners Union have come to
an arrangement which should avoid some of the trivial demar-
cation disputes which have beset this industry in years gone
past. As I understand it, plant operators are to be trained to
deal with minor matters of maintenance as they arise.

The Agreement, as with the operations agreement, provides
for redundancies in the foreseeable future. It makes provision
for travel insurance which is currently not provided by the Work-
ers Compensation Act. As with the miners, the Agreement quite
sensibly provides for a limited mode of salary sacrifice.

Not surprisingly, all of these changes have come at a price.
As is the case for the miners, there are to be substantial pay
increases, although as with the miners it should be said that
there has not been a pay claim before the Tribunal since in or
about 1992.

There are in effect to be three wage increases brought about
by the Agreement. The first is an increase of $6 per week to be
paid in lieu of the sick leave loading which was prescribed
under the Award. Effective from the same date—28 April there
has been a 15 per cent increase in the rate of pay, so that the
weekly rate of pay for the base tradesperson is now in the
order of $644. That will increase by a further 2.5 per cent, as it
will for the other classifications, commencing with the first
pay period on 27 April next. The base rate of pay or the rate of
pay for the base tradesperson will then increase to slightly
more than $660 a week.

We are unanimously of the view that the Agreement should
be registered, particularly as it has been in operation for some
time, and all the indications are that it has worked well. That
is to the parties’ credit. The Agreement by its terms is to oper-
ate and have effect from the first pay period commencing on
28 April 1996. The Agreement provides that it is not to re-
place the Western Collieries Enterprise Agreement 1992 or
the 1994 tradespersons career path document. Any inconsist-
ency, however, is to be read and interpreted in favour of this
Agreement.

Appearances: Mr G E Bull appeared on behalf of the Applicant.
Mr M Murray appeared on behalf of the Respondent.

Order.
HAVING heard Mr G E Bull on behalf of the Applicant and
Mr M Murray on behalf of the Respondent, the Tribunal, by
consent, doth hereby award and order—

THAT the Western Collieries Ltd Enterprise Agree-
ment—Maintenance (made on or about 16 December
1996) be and is hereby ratified.

(Sgd.) G.L. FIELDING,
[L.S.] Chairman,

Coal Industry Tribunal of Western Australia.
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WESTERN COLLIERIES LTD

ENTERPRISE AGREEMENT—MAINTENANCE

24 APRIL 1996.
This agreement now includes the following attachments—

i. Shift Rosters—Seven Day, Six Day and Day shift.
ii. Principles entitled Trades Package—18 April 1996.

iii. List of shared work with other unions—18 April 1996.
This Agreement shall be known as the Western Collieries

Enterprise Agreement and shall operate from the pay period
commencing on 28 April 1996. This Agreement between West-
ern Collieries Ltd and the Metals and Engineering Unions shall
be registered in the Coal Industry Tribunal of Western Aus-
tralia.

The parties to this Agreement accept the terms of this Agree-
ment for a period of two years. The Agreement shall apply to
employees of Western Collieries who are covered by the Coal
Mining Industry (Engineers) Award 1990.

This Agreement does not replace the existing award or the
1992 Enterprise Agreement, or the Trades persons Career Path
document 1994, any inconsistency shall be read and interpreted
in conjunction with the three documents mentioned above pro-
vided that where necessary this Agreement shall take
precedence.

The intention of this Agreement is to further the implemen-
tation of more effective coal production measures by enabling
maintenance services to cover 362 days of continuous opera-
tion in each year through changed work arrangements and
rosters and reduction of the overall cost per tonne, thereby
strengthening the security of employees and Western Collier-
ies future.

It is recongnised that there are other documents in existence
which both parties have previously agreed.

Both parties have the right to review any of these previous
agreements.

1.—START AND FINISH ON THE JOB
Start is interpreted as—

Personnel to be physically at their normal work station
on the job at the start of the shift.

Finish is interpreted as—
Not to leave normal work station until completion of

the shift.
The normal work station is defined as the place of storing

tools or the place at which daily instructions are received. These
could be at different sites where advised previously or at train-
ing sessions.

2.—CRIB BREAK
One crib break will be taken at the appropriate time given

due consideration to the work continuity and will be taken
within an hour either side of the crib time.

Informal smoko’s or breaks can be taken on the job as needed,
to suit the continuity of work, ie a cup of coffee/tea occasion-
ally rather than a one off formal type of break.

Informal breaks may be taken before and/or after the crib
break. The closest most convenient facility (coffee machine)
at hand or thermos where more convenient for example in the
field.

Tradesmen working in the field will have smoko in the field
and WCL will provide a thermos. Coffee machines will be
installed in the workshop.

3.—TERM OF AGREEMENT IS TO BE TWO YEARS

4.—SHIFT ROSTERS
Implementation date is to be Sunday 28 April 1996 for 7

Day/6 Day rosters.
Payment for agreed changes are not applicable until rosters

are implemented.
Proposed shift arrangements that are to be implemented will

be: (see Attachments “B1 & B2”).
7 day roster x 12 hour shifts, 4 panel.
6 day roster x 10 hour shifts as per roster with 8 hour make

up shift every 4 weeks. The make up shift on that weekend
may vary by mutual agreement.

Shift rosters average is 42 hours per week as shown on the
attached Non Continuous 6 day and 7 day continuous shift
rosters, Attachments B1 and B2.

The rostered hours will be adhered to and overtime will only
be worked in exceptional circumstances.

Initial labour requirements on 7 day roster per panel will
be—

3 x fitters
1 x electrician
1 x welder

These personnel will be drawn from teams A, B, C, D each
team will attempt to organise that the 7 day roster is manned.

For temporary cover of 7 day roster personnel will be drawn
from the team (by rotation) and 48 hours notice is to be given.
Where an employee is required for the rostered shifts without
being given 48 hours notice they will be paid overtime rates
during the 48 hour period.

It is planned that a minimum of two tradesmen per shift will
start at Premier to maintain the equipment in operation in that
area and will work the trades roster. (These are not permanent
positions.)

Where there is a need to re-balance the skills between crews
it will be by agreement between the employees concerned and
the Manager or in the absence of agreement by the most junior
in classification. Transfer will be on 48 hours notice.

• Start times for these rostered shifts will be as fol-
lows—
Day shift hours

0700 = 7.00am for 10 and 12 hour shifts.
Afternoon shift hours

1700 = 5.00pm—10 hour shift.
Night shift hours

1900 =  7.00pm 12 hour shift.
• Finish times—

Day shift hours
1700 = 5.00pm 10 hour shift
1900 = 7.00pm 12 hour shift.

Afternoon shift hours
0300 = 3.00am 10 hour shift.

Night shift hours
0700 = 7.00am 12 hour shifts.

Saturday make up shift start time
0700 = 7.00am to 3.00pm = 1500 hours.

• Showers in own time after the shift is finished.
• Buses will depart from designated departure point

10 minutes after the shift has finished.
• Proposed rosters (Attachment “B1” and “B2”) should

be continued for at least one full rotation. Such that
employees experience the full roster.

• A review of the roster system will be conducted af-
ter six months operation or one complete rotation.

• During the two years of this agreement any alterna-
tive to the base roster system may only occur by
agreement of both parties.

5. LEAVE
In order to maintain the continuous operation throughout

the whole year annual leave will be approved subject to a rea-
sonable balance of skills being retained in each team.
Department Annual Leave will be approved to be taken in a
period commencing the Monday two weeks before Christmas.

Up to the following percentages each week:

Week 1 2 3* 4 5 6 7 8 9 10 11
% leave

20 20 40 30 20 20 20 20 20 20 20
* Christmas
Leave will be approved up to 30% the first week commenc-

ing Monday of the September-October school holidays and
20% week commencing Easter Monday.

During the remainder of the year up to 15% of employees’
leave may be approved each week.
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The amount of annual, sick, long service or any other leave
remains the same as is currently agreed to in the award. Pay-
ment for this leave remains unchanged and is based on 35
ordinary hours per week.

For the purposes of annual leave accumulation when on the
7 day roster it will be accumulated on a proportioned basis, ie
per week.

When taking leave accumulated entitlements will be reduced
by the quantum payable under the award based on 35 ordinary
hours, ie—

A leave day for the purposes of calculating each shift
entitlement and payments is as follows. For each shift
taken as leave the equivalent leave hours per day are then
calculated on the basis of 35/42 multiplied by the rostered
shift length.

eg 35 x 12 hours equivalent leave = 10 hours
42

Example—
An employee taking four weeks annual leave and work-

ing a seven day continuous twelve (12) hour shift roster
would take 4 weeks = 14 shifts each of 12 hours taken off
the roster.

14 x 12 x 35 = 140 hours (paid at 140 hours + 35% loading +
Bonus)  42

or four weeks at 35 hours per week = 140 hours. Paid at 140
hours + 35% loading and production bonus.

for each rostered shift of 12 hours x 35/42—10 hours leave
for each rostered shift of 10 hours x 35/42—8.33 hours leave
for each rostered shift of 8 hours x 35/42—6.7 hours leave

6.—LSL
Long service leave remains unchanged. Employees will re-

ceive the equivalent payment under the award and 13 weeks
each 8 years of service. A week is defined as seven calendar
days.

7.—PAYMENT
The payment for rostered weeks averaging approximately

42 hours per week are as follows.
Payment based on 35 ordinary hours. There will be no al-

lowances paid on penalty rates.
For rostered eight hour shifts Monday to Friday payment is

based on seven hour ordinary time plus overtime.
Ten hour shift rosters are paid at seven hours ordinary plus

overtime.
Twelve hour shift rosters are paid at the basis of thirty five

ordinary hours per week and then penalty rates shall apply.
Calculations for each roster have been agreed in discussions

between Western Collieries Ltd and the union.
Afternoon shift allowance is 15% of ordinary time.
Night shift allowance is 25% of ordinary time.

8.—REDUCTION OF EMPLOYEES
During the two years of this agreement the closure of mines

and a major reduction of equipment will take place and asso-
ciated reduction of personnel will also be required.

Maintenance personnel who are interested in volunteering
for redundancy at anytime should contact the Human Rela-
tions Department for details.

A voluntary only redundancy package as shown in Attach-
ment “A” will be in place up until June 1997 at which time the
voluntary package (Attachment “A”) offered in this Agree-
ment will cease to exist.  Employees who have been accepted
for Voluntary Redundancy before June 1997 may take the re-
dundancy on an agreed date up to the expiry of this Agreement.

Personnel volunteering for the redundancy package will be
accepted subject to a balance of skills being retained in the
maintenance department work force.

9.—OVERTIME
The intention of the agreement is to conduct the business on

the basis of rostered time only.
Overtime will only be required to be worked when the in-

tegrity of operations is threatened or exceptional circumstances
apply and payment will accrue the normal award penalty rates.

10.—TRAVEL INSURANCE
 Paid annually for each person to the equivalent standard of

existing policy.
 (The policy now contains up to $1000/wk for a maximum

of 2 years payment of lost  wages, plus $100,000 death and
disability).

11.—SPECIFIC COMMITMENTS TO EFFICIENCY
During the life of this agreement the trades will commit to

developing an agreed procedure for maximising in pit mainte-
nance, including training operators for minor maintenance
work.

Any decommissioned plant/equipment or infrastructure leav-
ing site will not require union coverage other than shop steward
role.

Shared work—Implementation of the work changes listed
as Attachment C must commence within three months of the
acceptance of the agreement. There is a commitment by the
trades to agree sharing of this work.

12.—SALARY SACRIFICE
12.1 An employee may elect to take a mixture of cash and

non-cash benefits where the value of benefits will equate to
the total gross earnings (including overtime, any applicable
allowances) for the position occupied (“salary sacrifice”).

12.2 Where an employee elects to salary sacrifice, the em-
ployee must sacrifice gross earnings to cover the value of the
non-cash benefit, any applicable fringe benefits tax and any
applicable superannuation contribution tax or levy and/or any
other tax imposed by the Australian Taxation Office from time
to time.

12.3 The period of salary sacrifice must be for a minimum
of 12 months and the nominated amount of non-cash benefits
must be nominated by the employee at a specified time once
per year.

12.4 An employee who elects to salary sacrifice may choose
to take up to 40% of their ordinary time earnings for their
classification as—

(a) superannuation contributions, and/or

(b) additional death and disability insurance cover con-
tributions

The maximum allowable salary sacrifice is subject to the
Income Tax Assessment Act 1936 (C’th).

12.5 The salary sacrifice will continue to operate during pe-
riods of paid leave.

12.6 This clause prevails over all other clauses of this Agree-
ment and any other relevant Agreement or Award which
governs terms and conditions of employment of the employee.

13.—WAGES SCHEDULE
On implementation of the Agreement a 15% increase will

be applied to the Base Rate and at the completion of 12 months
after roster implementation a further increase of 2.5% will be
applied. An amount of $6 has been included in lieu of Sick
Leave Loading.

Calculation of increase: Award +$6 +15% +2.5%

100% Base Trades person rate $554.60 $6.00 $84.09 $16.12

$560.60 $644.70 $660.80

Description Percentage 15% 2.50%
of Base Weekly Rate Weekly Rate
Trades 28 April 1996 27 April 1997

%
Maint Emp Level 1 95.00 612.50 627.80
Maint Emp Level 2 97.50 628.60 644.30
Base Trades person 100.00 644.70 660.80
Trades person L1 107.50 693.10 710.40
Trades person L2 110.00 709.20 726.90
Trades person L3 115.00 741.40 759.90
Trades person L4 120.00 773.60 793.00

Western Collieries agree to review further increases during
the life of the agreement given that there are agreed efficiency
improvements for the second year.
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ATTACHMENT “A”
THE REDUNDANCY PACKAGE
To replace the package in July 1992 Enterprise Agreement

up until 1 June 1997.
a. Actual notice to be not less than Award entitlement.
b. A maximum 65 weeks pay (excluding accrual an-

nual leave termination award entitlements).
c. Four weeks pay in lieu of notice.
d. One weeks pay per year of service.
e. One weeks pay gratuity per year of service (includ-

ing loading, no bonus).
f. One weeks pay per year above 20 years of service.
g. Three weeks pay per year above 50 years of age.
h. Long Service Leave—accrued entitlement (ie after

6 years pro rata and loading).
i. Sick Leave—accrued entitlement (no loading).
j. Annual Leave—accrued entitlement (including load-

ing).
k. Superannuation—per Award plus seminars.
l. Coal Industry Super Fund—per fund regulations.

m. Job Search—paid time up to 16 hours during notice
period to attend confirmed job interviews.

n. Classification rate including Leading Hand experi-
ence allowance and production bonus.

o. Redundancy pay (excluding accrued leave entitle-
ments) not to exceed the total pay the employee
would have received if he had worked to normal re-
tirement age.

p. All accepted volunteers will receive an additional
$500.

q. Up to $1,000 retraining on presentation of receipts
within 6 months of the termination date.

r. $15,000 ex gratia payment.
ATTACHMENT B1

INITIAL COMBINATION OF 12 & 10 HOUR
ROSTERS

TYPICAL 8 WEEK ROTATION
CONTINUOUS 12 HOUR SHIFTS X 7 DAYS

WEEK M T W T F S S
1 N N — — D D D
2 — — N N — — —
3 D D — — N N N
4 — — D D — — —
5 N N — — D D D
6 — — N N — — —
7 D D — — N N N
8 — — D D — — —

NON CONTINUOUS 10 HOUR SHIFTS X 6 DAYS
WEEK M T W T F S S
1 A A A A — — —
2 — D D D D D8 —
3 — A A A A — —
4 D D D D — — —
5 A A A A — — —
6 — D D D D D8 —
7 — A A A A — —
8 D D D D — — —

• PROPOSED ROSTERS 12 HOUR X 7 DAYS ROSTER
• COMBINED WITH 10 HOUR X 6 DAYS ROSTER

ATTACHMENT B2
INITIAL PROPOSED SHIFTS—MILLWRIGHTS

NON CONTINUOUS—10 HOUR SHIFTS 8
WEEK ROTATION TYPICAL

CREW M T W T F S S

WEEK 1 A D10 D10 D10 D10 — — —

B — D10 D10 D10 D10 D8 Half crew —

WEEK 2 B D10 D10 D10 D10 — — —

A — D10 D10 D10 D10 D8 Half crew —

WEEK 3 A D10 D10 D10 D10 — — —

B — D10 D10 D10 D10 D8 Half crew —

WEEK 4 B D10 D10 D10 D10 — — —

A — D10 D10 D10 D10 D8 Half crew —

ATTACHMENT ‘C’
LIST OF SHARED WORK—

Forklifts
Trucks
All lifting devices
Spare wheels
Batteries
Lubrication/services
Filters
Minor maintenance.

Examples of shared work but not limited to—
Forklifts—

1. Positioning of components.
2. Pick up and carry of parts.
3. Removing waste/rubbish from around jobs ie bro-

ken/worn parts to rubbish bins.
Trucks

1. Pick up of parts.
2. Delivery of tooling/parts to jobs.
3. Set up of service requirements on shutdown/major

jobs.
4. General testing of machinery.

Lifting devices
1. Operation of cherry picker—man box.
2. Operation of HIAB truck mounted cranes.

Tyre Handler
1. Miners/tyre fitters to operate to complete whole of

job.
Changing light vehicles wheels

1. All trades/miners/staff to change own wheels on light
vehicles.

Batteries/air starts
1. Ability for both trades/miners to jump start or refill

air receivers for starting machines.
Lubrication

1. Ability for both trades/miners to refill/top up lubri-
cants.

Filters
1. Ability for both trades/miners to change/replace fil-

ters.
Minor maintenance

1. Pipe couplings (dewatering).
2. Changing light globes.
3. Changing out worn ground engaging tools, ie ripper

boots, pin on teeth.
4. Changing mirrors.
5. Miners to complete full services.

Signed on behalf of—
AUSTRALIAN MANUFACTURING WESTERN
WORKERS’UNION COLLIERIES LTD
(registered as AFMEPKIU)

JOHN SHARP-COLLETT T. KUZMAN,
State Secretary Managing Director.

Date: 11/12/96 Date: 16/12/96
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WESTERN COLLIERIES LTD ENTERPRISE
AGREEMENT—OPERATIONS.

No. 11 of 1997.

BEFORE THE COAL INDUSTRY TRIBUNAL OF
WESTERN AUSTRALIA

Held at Collie on the 16th day of December 1996

BETWEEN

Application 11 of 1996.

WESTERN COLLIERIES LTD

Applicant

and

COAL MINERS INDUSTRIAL UNION OF WORKERS
OF WESTERN AUSTRALIA

Respondent

IN THE MATTER OF—
An application to register an enterprise agreement cover-
ing the operations employees employed by the Western
Collieries Ltd.

Decision of the Tribunal.
THE CHAIRMAN: The Tribunal has before it an application
to register an enterprise bargaining agreement. The agreement
by its full title will be known as the Western Collieries Ltd
Enterprise Agreement—Operations.

As Mr Wood, for the Miners Union has said, the Agreement
has taken some time to negotiate but fortunately, and to their
credit, the parties have reached agreement embodied in the
new document. That new document contains a number of sub-
stantial changes. Amongst other things, as Mr Bull, for the
company has said, it provides for an average 42-hour week
whilst retaining the 35-hour week as the ordinary hours. In
general, it eliminates crib breaks. It provides for annual leave
to be taken on a basis which retains a proper balance of skills
on the various mine sites, rather than having an annual shut-
down. It also provides for redundancies which are contemplated
in the not too distant future. In addition, it provides for travel
insurance to overcome what some see as an unfortunate gap in
the workers compensation legislation. As a recognition of the
modern forms of remuneration it provides for a limited form
of salary sacrifice.

The company says that the Agreement will provide it with
the necessary efficiencies to enable it to operate efficiently on
a continuous basis for the next few years. In return for the
changes, there are to be wage increases which by any means
can be said to be reasonably substantial. Most notably, effec-
tive from May last there is to be a 15 per cent increase in the
existing rate of pay and commencing with the middle of May
next year, there is to be a further 2½ per cent increase, so that
the base rate for a level 3 mine operator under this Agreement
immediately becomes $631.10. It was previously in the order
of $548. From 11 May next year it will become $646.90.

I do not think anything further need be said of the applica-
tion. The Tribunal is unanimously of the view that the
Agreement ought to be registered. The Agreement by its terms
provides that it should have effect on and from the first pay
period commencing on 6 May 1996. It also provides that it is
not to replace the existing award, that is, the Coal Mining In-
dustry (Miners) Award 1990 which was substantially amended
in 1992, nor is it to replace the Western Collieries Enterprise
Agreement 1992 and nor the open-cut career path document
of 1994. They are all to be read in conjunction with each other,
save that this Agreement is to take precedence where there is a
conflict. The Agreement also provides, and it is important to
note, that it is recognised by the parties that there are other
written agreements governing such matters as the use of con-
tractors on the company’s operations and the operation of the
coal loading plant. Those agreements are to continue to be
honoured by the parties, although they are not to be altered
apparently, during the life of this Agreement.

Appearances:Mr G E Bull appeared on behalf of the Appli-
cant.

Mr G N Wood appeared on behalf of the Respondent.

Order.
HAVING  heard Mr G E Bull on behalf of the Applicant and
Mr G N Wood on behalf of the Respondent, the Tribunal, by
consent, doth hereby award and order—

THAT the Western Collieries Ltd Enterprise Agree-
ment—Operations (made on or about 12 December 1996)
be and is hereby ratified.

(Sgd.) G.L. FIELDING,
[L.S.] Chairman,

Coal Industry Tribunal
of Western Australia.

WESTERN COLLIERIES LTD

ENTERPRISE AGREEMENT—OPERATIONS

May 1996

1.—COMMENCEMENT DATE AND PERIOD OF
OPERATION

This Agreement shall be known as the Western Collieries
Enterprise Agreement—Operations and shall have effect from
the pay period commencing on 6 May 1996. The parties to
this Agreement are Western Collieries Ltd and the Coal Min-
ers’ Industrial Union of Workers of Western Australia. This
Agreement shall be registered in the Coal Industry Tribunal of
Western Australia.

The parties to this Agreement accept the terms of this Agree-
ment for a period of two years. The Agreement shall apply to
employees of Western Collieries who are covered by the Coal
Mining Industry (Miners) Award 1990.

The parties shall apply to the Western Australian Coal In-
dustry Tribunal to cancel the Agreement in May 1998, unless
it is agreed to extend or replace the Agreement.

2.—RELATIONSHIPS TO OTHER AWARDS/
AGREEMENTS

This Agreement does not replace the existing award or the
1992 Enterprise Agreement or the Open Cut Career Path docu-
ment 1994 and shall be read and interpreted in conjunction
with the three documents mentioned above provided that where
necessary this Agreement shall take precedence.

It is recognised that there are other written agreements on
other matters, eg. contractors and operation of coal loading
which exist and will continue to be honoured in intent by the
parties to this agreement although they may be altered during
the life of this Agreement.

3.—COMMITMENTS BY PARTIES TO AGREEMENT
At the expiration of eighteen months, all parties shall reas-

sess the content and effectiveness of the Agreement with a
view to continuing the Agreement with any appropriate ad-
justments, or replacing the Agreement. The intent of the
reassessment is to reach agreement prior to the termination of
this Agreement.

The intention of this Agreement is to further the implemen-
tation of more effective coal production measures by enabling
operations and maintenance services to cover three hundred
and sixty two (362) days of continuous operation in each year
through changed work arrangements and rosters and reduc-
tion of the overall cost per tonne, thereby strengthening the
security of employees and Western Collieries future.

The list of shared work in attachment E will be implemented
within the first three months where there is agreement by
Western Collieries and the Union.

Prior to the first anniversary of this agreement, negotiations
on efficiency improvements which have been achieved will
be undertaken and these may potentially add to the 2.5% pay
increase in May 1997. Other agreed efficiency improvements
to be implemented in the second year may be included in this
pay negotiation.

4.—HOURS
4.1 General
This clause wholly replaces Clause 7—Hours of the Coal

Mining Industry (Miners) Award 1990.
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4.1.1 The ordinary hours of work for employees will be
an average of thirty five (35) per week.

4.1.2 All hours worked in excess of thirty five (35) hours
per week Monday to Friday will be paid at overtime
rates.

4.1.3 All employees may be required to work shiftwork of
forty two (42) rostered hours per week.

4.1.4 Crib breaks shall form part of the ordinary rostered
hours and will be staggered so as to allow for the
most efficient work arrangements including continu-
ous operation and will not exceed thirty (30) minutes
taken within one and a half (1.5) hours either side of
the mid point of the shift. Informal breaks or cups of
coffee can be taken in the field by the operator (rather
than a one off formal break) considering the needs
of the operation and the employee.

4.1.5 The recognised start/finish of shifts is at the normal
work place or as previously advised by the supervi-
sor.

i.e. Shifts start at the Field vehicle, or control
room, or muster area, or training room.
(Changeover on the machines will be the sub-
ject of future negotiations.)

4.2 Day Work—Monday to Friday
The ordinary hours of work for employees engaged on a day

work roster will be thirty five (35) hours per week to be per-
formed Monday to Friday and the spread of hours will be
between 6.00am and 6.00pm but may be varied by agreement
between the employee and the employer.

4.3 Shift Work
There shall be no spread of hours for employees engaged on

shift work. Employees shall be rostered to work an average of
forty two (42) hours per week on any day of the week.

4.3.1 Day Shift
The hours of work for employees engaged on a day
shift roster shall be performed on any seven days of
the week.

4.3.2 Continuous Shift
(a) The hours of work for employees engaged on

continuous shift rosters shall be performed on
any day of the week.

(b) The nominal roster for continuous shift em-
ployees will be either twenty one (21) shifts
of eight (8) hours or fourteen (14) shifts of
twelve (12) hours worked in each twenty eight
day period.

4.3.3 Six Day Shift
(a) The hours of work for employees engaged on

a six day continuous shift shall be performed
Monday to Saturday to cover one hundred and
twenty eight (128) hours continuous operation.

(b) The nominal roster for six day shift workers
will be either twenty one (21) shifts of eight
(8) hours or fourteen (14) shifts of twelve (12)
hours worked in each twenty eight day period.

4.3.4 Non Continuous Shift
(a) The hours of work for employees engaged on

a non continuous shift shall be performed on
any day of the week. Monday to Saturday to
cover eighty eight (88) hours operation and
by agreement rostered Sunday shifts as an al-
ternative.

(b) The nominal roster for non continuous shift
employees will be twenty one (21) days of
eight (8) hours in each twenty eight (28) day
period.

5.—SHIFT WORK
This clause wholly replaces clause 9—Shiftwork, of the Coal

Mining Industry (Miners) Award 1990.

5.1 Shift work may be required on every day of the year
except Christmas Day, Anzac Day and Good Friday which
may only be worked by mutual agreement by the respondents
to this Agreement.

Shift work will be arranged such that shifts are generally
eight (8) hours per shift but employees may be required to
work up to twelve (12) hours per shift. Shift lengths may be
varied by agreement between the employee and employer. The
employee may request the delegate to be involved as his rep-
resentative.

5.2 Shifts which commence on one day but the majority of
hours are worked on the following day will be deemed to have
been worked on the following day and payment made accord-
ingly.

5.3 Western Collieries Ltd may alter any employees shift
roster to suit its operational requirements, provided no less
than forty eight (48) hours notice of a change of shift roster is
given to the employees concerned. Any change to the base
operational rosters will be by negotiation between the parties
to this Agreement.

5.4 An employee may be required to change shifts or trans-
fer from day work to shift work or vice versa provided no less
than forty eight (48) hours notice of the change is given.

5.5 When roster change is required by giving 48 hours no-
tice a maximum of one month will be provided on shift unless
agreed otherwise by the individuals concerned.

5.6 Where an employee who is usually a day worker is re-
quired to work afternoon or night shift for three (3) consecutive
shifts or less, the employee will be paid an additional 25% of
ordinary time above the normal payment for the shifts so
worked.

5.7 Where an employee commences a new roster he shall be
allowed at least one shift break before he is required to start
the new roster.

5.8 Employees engaged on shift work shall be paid at the
rate of time and one half for the first three hours and double
time thereafter for rostered hours worked on a Saturday and
double time for rostered hours worked on a Sunday.

5.9 An employee not notified at least twenty four (24) hours
prior to being required to work in excess of ten (10) continu-
ous hours (inclusive of crib) shall be allowed a paid meal break
of twenty (20) minutes.

5.10 When a roster change is required the employee and
supervisor will agree on the rostered shifts which average one
hundred and sixty eight (168) hours in four weeks at the time
of the change.

5.11 Employees will be paid an allowance of 15% for rostered
ordinary hours (Monday to Friday) for working afternoon shift
and 25% for rostered ordinary hours (Monday to Friday) for
working night shift. Where twelve (12) hour continuous ros-
ters are worked one shift each day will attract the 25% night
shift allowance.

5.11.1 Day shift means a shift commencing between 0500
hours and 1300 hours.

5.11.2 Afternoon shift means a shift commencing between
1300 hours 1859 hours on any day of the week.

5.11.3 Night shift means any shift commencing between
1900 hours and 0500 hours.

5.12 The base operations rosters are as shown in Attachments
A, B, C and D. A review of the operations rosters will be con-
ducted after six months duration to access the effectiveness of
the rosters and negotiate any alternative base operation roster.

5.13 Process for selection of roster crews
The four shift crews that will be commencing the seven day

roster have been advised.
Any miner not wishing to pursue the agreed seven day twelve

(12) hour shift roster will advise the Production Manager, Pre-
mier, within a week.

The vacancies will be advertised and volunteers sought.
Volunteers will be interviewed and placed to best balance the
crews at all mine sites.

The two coal crews working a non continuous six day eight
(8) hour roster will be filled from the existing employees work-
ing in coal handling and mining coal in the pit. Any employee
currently working in coal who wishes to work six or seven
day continuous rosters must advise the Production Manager,
Coal Processes, within a week. Any other worker who wishes
to go on the coal crew can advise the Production Manager,
Coal Processes, within one week.
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The Production Manager will select the crew members. Any
miner who feels unfairly treated with regard to crew place-
ment should apply to the Roster grievance committee
comprising of two WCL management and two Union repre-
sentatives. In future a similar process will be maintained for
employees wishing to change rosters. Employees should first
discuss the matter with their Supervisor and then request the
change through the Production Manager.

6.—LEAVE
6.1  Annual Leave
This sub clause wholly replaces Clause 11—Annual Leave,

of the Coal Mining Industry (Miners) Award 1990.
6.1.1 Employees shall be entitled to one hundred and sev-

enty five (175) ordinary hours leave at the ordinary
rate of pay in respect of each completed period of
twelve (12) months continuous employment.

6.1.2 Seven day shift employees rostered to work on a ro-
tational basis for continuous shifts on seven days of
the week for fifty two (52) weeks of the year shall be
entitled to an additional thirty five (35) ordinary hours
leave. Employees working a seven day continuous
shift for part of the year shall be entitled to pro-rata
of the thirty five (35) hours leave calculated on the
basis of completed weeks as a proportion of fifty
two (52).

6.1.3 (a) Subject to 3(b) leave shall be taken following
application of the employee, subject to the
convenience of the employer and unless by
approval of the employer no later than in the
twelve (12) months following the date the
leave accrues. Leave may be taken by agree-
ment between the employee and the employer
in periods other than one hundred and seventy
five (175) or two hundred and ten (210) con-
tinuous ordinary hours.

(b) Subject to a reasonable balance of skills being
retained leave will be spread evenly over the
year to recognise employees’ preference for
leave, approximately 15% at any one time. Up
to twenty (20%) percent of employees in each
department will be approved to take leave
within the periods of state school holidays.

6.1.4 The rate of pay payable during a period of annual
leave shall be at the ordinary rate applicable in the
week before the leave commences.

6.1.5 In addition to the ordinary rate payable during a pe-
riod of annual leave, the employee shall receive a
loading of 35% calculated on the employee’s ordi-
nary rate of pay.

6.1.6 On resignation or termination the employee shall be
entitled to any untaken accrued annual leave and ex-
cept where the termination is for misconduct or
unauthorised absence, pro-rata leave calculated on
the basis of completed weeks of employment as a
proportion of 52.

6.1.7 It is recognised that employees may have urgent
business on any particular day. The supervisor
will assist arranging the time off by swaps, change
of roster, or approved Annual leave up to three
single days per year. These arrangements will be
planned in advance.

6.2 Sick Leave
This subclause wholly replaced clause 12—Sick Leave

subclause 2 a) and 2 b). An employee will accrue paid sick
leave of one hundred and twenty (120) hours on 1 July. Leave
will accrue on a pro rata basis in respect of any employee who
commences employment after 1 July.

6.3 Long Service Leave
Long Service leave entitlements remain unchanged. Long

Service leave entitlements will be accrued and paid as per the
Award. Long Service Leave will be taken as numbers of weeks
of leave the minimum period of leave being of two weeks
duration. For each week of long service leave a full calendar
week seven days will be taken and paid at the employees ordi-
nary weekly rate plus loading of 17.5%.

6.4 Holidays
This sub clause wholly replaces Clause 10—Holidays, of

the Coal Mining Industry (Miners) Award 1990.
6.4.1 The following days or the days observed in lieu shall

be observed as paid holidays namely New Year’s Day,
Australia Day (February), Labour Day, Good Fri-
day, Easter Monday, Anzac Day, Sovereign’s
Birthday, Christmas Day and Boxing Day, gazetted
from time to time as public holidays which are ob-
served generally by the public in Western Australia.
In addition, a day to be known as Picnic Day shall be
observed on Foundation Day unless the parties agree
to some alternative date.

6.4.2 At Western Collieries Ltd the operations will not be
manned on Christmas day, Good Friday and Anzac
day and these days will be observed as paid holi-
days. Where a Seven (7) Day or Six (6) Day shift
worker is not rostered to work on any other holiday
prescribed by this clause the employee will have a
days leave added to his annual leave entitlement.

6.4.3 Employees engaged in continuous shift work shall
work on any of the days set out as required by the
roster except as provided by sub clause 6.4.2.

6.4.4 Any employee required for work which cannot rea-
sonably be postponed, on Christmas day, Good
Friday, or Anzac day, may only work by agreement
between the parties to this Agreement.

6.4.5 Payment for a holiday prescribed by this clause shall
be as per the leave entitlement, plus an additional
amount equal to 35% of the ordinary rate of pay.

6.4.6 If a recognised holiday falls within an employee’s
period of annual leave and is observed on a day which
ordinarily would have been a working day, there shall
be one day, being an ordinary leave day, added to the
employee’s annual leave entitlement for each such
recognised holiday.

6.4.7 Where an employee is required to work on a holiday
prescribed by this clause, the hours so worked shall
be paid at the rate of treble time, or by application
from the employee paid at double time plus a leave
day added to the employee’s annual leave entitle-
ment.

An employee shall be paid for a minimum of four (4) hours
work on a holiday so worked.

6.5 Calculation of Leave Accrual and Payments
All leave entitlements including but not limited to annual

leave, long service leave, sick leave and public holidays re-
main unchanged and are based on thirty five (35) ordinary
hours per week. Shift work is based on a rostered forty two
(42) hours per week.

The ordinary rate of pay for leave purposes is deemed to be
the employee’s ordinary weekly rate. Payment for leave is made
on the basis of the ordinary rate plus the appropriate loading
plus the production bonus.

A leave day for the purposes of calculating each shift enti-
tlement and payments is as follows. For each shift taken as
leave the equivalent leave hours per day are then calculated on
the basis of 35/42 multiplied by the rostered shift length.

eg 35 x 12 hours equivalent leave = 10 hours
42

Example—
An employee taking four weeks annual leave and work-

ing a seven day continuous twelve (12) hour shift roster
would take 4 weeks = 14 shifts each of 12 hours taken off
the roster

∴ 14 x 12 x 35 = 140 hours
42

or 4 weeks at 35 hours per week = 140 hours. Paid at 140
hours + 35% loading and production bonus. In any pay period
an employee should be paid a minimum of 70 ordinary hours
pay excluding any shifts of leave without pay.

 7.—SPECIAL PROVISIONS
This clause wholly replaces Clause 23—Special Rates and

Provisions, of the Coal Mining Industry (Miners) Award 1990.
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7.1 Industrial Clothing
Each employee under this award will be entitled to receive

two sets of industrial outer clothing per year and two pairs of
safety boots each year.

7.2 Buses
A bus service will be provided by the Company on a regular

route for transport of employees between the town of Collie
and the mine site at the beginning and end of each shift on the
same basis as the award.

7.3 Travel
Where an employee is required to work outside of the usual

hours of duty and has to provide the employees own convey-
ance the company shall pay the employee an allowance of
(fifty five) 55 cents per kilometre for all kilometres from the
local post office to the place of work and return provided that
where several employees travel in the same conveyance only
one allowance will be paid.

An employee living in the South East of the town of Collie
being off the established bus route and using the employees
own conveyance to travel from place of residence to the mine
site shall be entitled to payment of two full travelling allow-
ances per week.

7.4 Travel Insurance
Travel insurance will be paid annually for each employee under

this agreement to the extent of cover in the current policy of 1996.

8.—REDUCTION OF EMPLOYEES
The parties in negotiations have agreed to make significant

changes to the work place and continuing improvement to the
efficiency of the overall operation.

Due to the focus of operations moving to the Premier mine
and the impending closure of the WO5H and WO5 open cut
mines there will be a major reduction of equipment and oper-
ating sites along with a reduction of employees, which may be
by about one third. Voluntary redundancies will take place over
the two years of this Enterprise Agreement.

A Voluntary Redundancy package will be available after the
6 May 1996. Up to 30 miners may be selected for voluntary
redundancy by April 1996 when WO5H pit closes. As WO5
closes in June 1997 additional voluntary redundancies may be
selected. Acceptance of the offer will be at the sole discretion
of the Company.

The Company will endeavour to let employees go at their
preferred timing, consistent with planning the reductions, given
sensible notice. Should the coal mining operation at WO5 need
to continue past June 1997 management will consult with the
Union regarding the changed timing.

8.1 The Redundancy Process
Any employee interested in voluntary redundancy in the

future should contact the Personnel Officer for information or
to lodge an Application for Redundancy. The Company will
publish the reductions that are required at the time.

After assessment of the numbers, classifications and com-
petency of volunteers the Company reserves the right to select
and determine the timing of redundancy to suit the needs of
the business.

While the voluntary redundancy package is in place, the
unions agree to waive the Seniority and Reduction of Hands
provisions of the Coal Mining Industry (Miners) Award 1990.
As a consequence people taking up redundancy would have
no reemployment rights. When the company is in a position to
commence recruitment, preference will be given to previous
experience in the coal industry, all other things being equal.

Should there be a further need to reduce the workforce in
the future, Western Collieries will consult with the Union re-
garding the voluntary redundancy program.

8.2 The Redundancy Package
Up until June 1997 this voluntary redundancy package will

replace the package in the 1992 Enterprise Agreement. This
package will cease to exist in June 1997.

If an offer to take Voluntary Redundancy is agreed by the
Company the following benefits will be paid—

(a) Actual notice to be not less than Award entitlement.
(b) A maximum sixty five (65) weeks pay (excluding

accrual annual leave termination award entitlements)

(c) Four week’s pay in lieu of notice.
(d) One week’s pay per year of service.
(e) One week’s gratuity per year of service (plus 17.5%

loading, no bonus).
(f) One week’s pay per year above twenty (20) years

service.
(g) Three week’s pay per year above fifty (50) years of

age.
(h) Long Service Leave—accrued entitlement (ie after

six years pro rata and loading).
(i) Sick Leave—accrued entitlement (no loading).
(j) Annual Leave accrued entitlement (including load-

ing).
(k) Superannuation—per Award.
(l) Coal Industry Super Fund—per fund regulations.

(m) Job Search—paid time up to sixteen (16) hours dur-
ing notice period to attend confirmed job interviews.

(n) Career Path rate including L/H experience allowance
and Production Bonus.

(o) Redundancy pay (excluding accrued leave entitle-
ments) not to exceed the total pay the employee
would have received if he had worked to normal re-
tirement age.

(p) All accepted volunteers will received an additional
$500.

(q) Up to $1,000 retraining on presentation of receipts
within six months of termination.

(r) $15,000 ex gratia payment.

9.—SALARY SACRIFICE
9.1 An employee may elect to take a mixture of cash and

non-cash benefits where the value of benefits will equate to
the total gross earnings (including overtime, any applicable
allowances) for the position occupied (“salary sacrifice”).

9.2 Where an employee elects to salary sacrifice, the em-
ployee must sacrifice gross earnings to cover the value of the
non-cash benefit, any applicable fringe benefits tax and any
applicable superannuation contribution tax or levy and/or any
other tax imposed by the Australian Taxation Office from time
to time.

9.3 The period of salary sacrifice must be for a minimum of
12 months and the nominated amount of non-cash benefits
must be nominated by the employee at a specified time once
per year.

9.4 An employee who elects to salary sacrifice may choose
to take up to 40% of their ordinary time earnings for their
classification as—

(a) superannuation contributions, and/or
(b) additional death and disability insurance cover con-

tributions
The maximum allowable salary sacrifice is subject to the

Income Tax Assessment Act 1936 (C’th).

9.5 The salary sacrifice will continue to operate during peri-
ods of paid leave.

9.6 This clause prevails over all other clauses of this Agree-
ment and any other relevant Agreement or Award which
governs terms and conditions of employment of the employee.

10.—WAGES SCHEDULE.
10.1  Classifications
This clause wholly replaces Schedule 1—Western Collier-

ies Ltd, Clause 28—Wage Schedules, of the Coal Mining
Industry (Miners) Award 1990.

Classification Rate per Column Column Column
Level Week A B C

4.5% 15.0%   2.5%
L1 Mine Operator (91%) 499.30 574.30 588.70
L2 Mine Operator (95%) 521.40 599.50 614.60
L3 Mine Operator (100%) 525.20 548.80 631.10 646.90
L4 Mine Operator (105%) 576.20 662.70 679.20
L5 Mine Operator (110%) 603.70 694.20 711.60
L6 Mine Operator (115%) 631.10 725.80 743.90
L7 Mine Operator (120%) 658.60 757.30 776.30
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10.2 Operative Date
Column A is to be paid the first pay period on or after 4

November 1992.
Column B is to be paid on or after 6 May 1996.
Column C is to be paid the first pay period on or after 11

May 1997.

10.3 Production Bonus A
In addition to the rates of pay prescribed in this clause shall

be entitled to a flat amount of $48.00 per week.

10.4 Western Collieries Allowance
An allowance of $18.00 per week shall be paid for all pur-

poses.

ATTACHMENT ‘A’

WESTERN COLLIERIES LTD

OPERATIONS

7 DAY CONTINUOUS—4 CREWS—12 HOUR SHIFTS
WEEK M T W T F S S
1 N N — — D D D
2 — — N N — — —
3 D D — — N N N
4 — — D D — — —
5 N N — — D D D
6 — — N N — — —
7 D D — — N N N
8 — — D D — — —

The normal start and finish times are—
Day shift start 0700 hours
finish 1900 hours.
Night shift start 1900 hours the previous day
finish 0700 hours.

ATTACHMENT ‘A1’
FINAL AGREED ROSTER OF 1 MAY 1996

WESTERN COLLIERIES LTD
OPERATIONS

7 DAY CONTINUOUS—4 CREWS—12 HOUR
SHIFTS

WEEK M T W T F S S
1 — D D — N N —
2 — — D D — N N
3 — — — D D — N
4 N — — — D D —
5 N N — — — D D
6 — N N — — — D
7 D — N N — — —
8 D D — N N — —

The normal start and finish times are—
Day shift start 0700 hours
finish 1900 hours.
Night shift start 1900 hours the previous day
finish 0700 hours.

ATTACHMENT ‘B’
WESTERN COLLIERIES LTD

OPERATIONS
6 DAY CONTINUOUS—3 CREWS—12 HOUR SHIFTS

WEEK M T W T F S S
1 D D — — N N —
2 — — D D D D8 —
3 — N N N — — —

The normal start and finish times are—
Day shift start 0700 hours
finish 1900 hours.
Night shift start 1900 hours previous day
finish 0700 hours.

ATTACHMENT ‘C’
WESTERN COLLIERIES LTD

OPERATIONS
NON CONTINUOUS—COAL CREWS 8 HOUR

SHIFTS
WEEK M T W T F S S
1 D D D D D — —
2 A A A A A D —
3 D D D D D — —
4 A A A A A D —

Each operator will be rostered off one shift in the four week
cycle.

The normal times for these 8 hour shifts are—
Day shift 0700 to 1500 hours
Afternoon shift 1500 to 2300 hours.

ATTACHMENT ‘D’
WESTERN COLLIERIES LTD

OPERATIONS
DAY SHIFT—BLAST CREWS—8 HOUR SHIFTS
2 CREWS OF 3 EACH ‘A’ CREW AND ‘B’ CREW

WEEK M T W T F S S
1 A+B A+B A+B A+B A+B A —
2 A+B A+B A+B A+B A+B — —
3 A+B A+B A+B A+B A+B B —
4 A+B A+B A+B A+B A+B — —

The normal start and finish times for 8 hour shifts are—
Day shift start 0700 hours
finish 1500 hours.
Afternoon shift start 1500 hours
finish 2300 hours.

ATTACHMENT “E”
LIST OF SHARED WORK—

Forklifts
Trucks
All lifting devices
Spare wheels
Batteries
Lubrication/services
Filters

Minor maintenance.
Examples of shared work but not limited to—
Forklifts—

9. Positioning of components.
10. Pick up and carry of parts.
11. Removing waste/rubbish from around jobs ie bro-

ken/worn parts to rubbish bins.
Trucks

1. Pick up of parts.
2. Delivery of tooling/parts to jobs.
3. Set up of service requirements on shutdown/major

jobs.
4. General testing of machinery.

Lifting devices
1. Operation of cherry picker—man box.
2. Operation of HIAB truck mounted cranes.

Tyre Handler
1. Miners/tyre fitters to operate to complete whole of

job.
Changing light vehicles wheels

1. All trades/miners/staff to change own wheels on light
vehicles.

Batteries/air starts
1. Ability for both trades/miners to jump start or refill

air receivers for starting machines.
Lubrication

1. Ability for both trades/miners to refill/top up lubri-
cants.
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Filters
1. Ability for both trades/miners to change/replace fil-

ters.
Minor maintenance

1. Pipe couplings (dewatering).
2. Changing light globes.
3. Changing out worn ground engaging tools, ie ripper

boots, pin on teeth.
4. Changing mirrors.
5. Miners to complete full services.

Signed on behalf of—
COAL MINERS INDUSTRIAL WESTERN COLLIERIES LTD

UNION OF WORKERS OF WA

G. N. WOOD Date: 12/12/96      T. KUZMAN Date: 11/12/96
General Secretary     Managing Director

WESTERN COLLIERIES LTD (STAFF)
AGREEMENT 1997

No. 10 of 1996.

BEFORE THE COAL INDUSTRY TRIBUNAL OF
WESTERN AUSTRALIA

Held at Collie on the 6th day of May, 1997

Application 10 of 1996.

BETWEEN

WESTERN COLLIERIES LTD
Applicant

and

THE AUSTRALIAN COLLIERIES STAFF
ASSOCIATION

Respondent
IN THE MATTER OF—

An application to register an enterprise agreement cover-
ing the Staff Association employed by Western Collieries
Ltd

Decision of the Tribunal.
THE CHAIRMAN: On this occasion the Tribunal has before
it an application to register an enterprise bargaining agree-
ment known as Western Collieries Ltd (Staff) Agreement 1997.
The Agreement, as its title suggests, is to apply to employees
of the company currently covered by the Coal Mining Indus-
try (Staff) Award of 1990, although the Award was substantially
amended in 1992.

The application commenced in December of last year as
a request for a conference before the Chairman in an en-
deavour to resolve a dispute between the parties regarding
the terms and conditions of the then proposed agreement.
A number of conferences were held with a view to finalis-
ing the terms of an agreement and, although some progress
was made, in fact no agreement was reached. I am now
pleased to say that the parties have subsequently reached
agreement, which is reflected in the document now before the
Tribunal.

There is nothing controversial in the Agreement and noth-
ing which really warrants comment from me on behalf of the
Tribunal, other than to say that the Agreement is designed to
replace the 1995 Agreement, which expired earlier this year,
and that the Agreement provides for salary increases in the
order of 8 per cent over a period of two years. It is perhaps
worth noting that under the Agreement salary adjustments will
no longer be based on the Hay System for the period of the
Agreement.

Appearances: Mr G.E. Bull appeared on behalf of the Ap-
plicant

Mr C.F. Pullan appeared on behalf of the Respondent.

Order.
HAVING heard Mr G.E. Bull on behalf of the Applicant and
Mr C.F. Pullan on behalf of the Respondent, the Tribunal, by
consent, doth hereby order—

THAT the Western Collieries Ltd (Staff) Agreement
1997 be and is hereby ratified by the Tribunal with effect
on and from the 1st day of March, 1997.

(Sgd.) G.L. FIELDING,
[L.S.] Chairman,

Coal Industry Tribunal of Western Australia.

WESTERN COLLIERIES LTD

(STAFF) AGREEMENT 1997.

21 February 1997

1.0—TITLE
This Agreement will be known as the Western Collieries

Ltd (Staff) Agreement 1997.

2.0—ARRANGEMENT
1.0 TITLE 1
2.0 ARRANGEMENT 2
3.0 DEFINITIONS 5

(1) Day Worker 5
(2) Day 5
(3) Week 5
(4) Afternoon Shift 5
(5) Night Shift 5
(6) Non-Continuous Shift Worker 5
(7) Seven Day Continuous Shift Worker 5
(8) Six Day Shift Worker 6
(9) Fixed Term Employee 6

(10) Casual Employee 6
(11) Union 6
(12) Employer 6

4.0 SCOPE 7
5.0 DURATION 8
6.0 CONTRACT OF EMPLOYMENT 9
7.0 HOURS OF WORK 12

(1) Shift Work 12
(2) Day Workers 12
(3) Shift Workers 12
(4) Spread of Hours 13
(5) Ten Hour Break 13
(6) Additional Hours 13
(7) Change of Rosters 14
(8) Shift Change 14

8.0 ANNUAL SALARIES 15
(1) Salary Policy 15
(2) Salary Administration 15
(3) Salary Review 17

9.0 ALLOWANCES 18
(1) Seven Day Continuous Shift 18
(2) Six Day Shift 18
(3) Non-Continuous Shift 18
(4) Afternoon/Night Shift 18
(5) Meal 19
(6) Payment of Shift Allowance 19

10.0 LEAVE OF ABSENCE 20
(1) Annual Leave 20

(a) Day Workers and
Non-Continuous Shift Workers 20

(b) Seven Day Continuous Shift
Workers 20

(c) Six Day Shift Workers 20
(d) Pro-Rata 20
(e) Taking of Leave 20

(2) Public Holidays 21
(a) Day Workers and

Non-Continuous Shift Workers 21
(b) Six Day and Seven Day

Continuous Shift Workers 21
(c) Attendance on Public Holidays 21
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(3) Sick Leave 22
(4) Long Service Leave 23
(5) Parental Leave 23
(6) Bereavement Leave 23
(7) Jury Service 24
(8) Payment on Approved Leave 24

11.0 WORKERS COMPENSATION 25
12.0 SUPERANNUATION 26
13.0 TIME AND WAGES RECORDS 27
14.0 PART-TIME EMPLOYEES 28
15.0 UTILISATION OF CONTRACTORS 29
16.0 GRIEVANCE RESOLUTION 31
17.0 REDUNDANCY 32

3.0—DEFINITIONS
(1) Day Worker
Means any employee who works the majority of their hours

between 0600 and 1800 on any day of the week.
(2) Day
Means the day of the week on which the majority of the

hours of the rostered day or shift is worked.
(3) Week
Means any period of seven consecutive days.
(4) Afternoon Shift
Means any shift where the majority of the hours is worked

between 1500 hours and 2400 hours on any day of the week.
(5) Night Shift
Means any shift where the majority of the hours is worked

between 2100 and 0700 on any day of the week.
(6) Non-Continuous Shift Worker
Means any employee who is regularly rostered to work as

part of a rotating roster covering at least sixteen (16) but less
than twenty four (24) hours per day on any of at least five (5)
days of the week.

(7) Seven Day Continuous Shift Worker
Means any employee who is regularly rostered to work as

part of a rotating roster covering twenty four (24) hours per
day on seven (7) days of the week.

(8) Six Day Shift Worker
Means any employee who is regularly rostered to work as

part of a rotating roster covering twenty four (24) hours per
day on any five (5) days of the week generally Monday to
Friday with the provision to work additional rostered shifts on
Saturday and/or Sunday as required.

(9) Fixed Term Employee
Means any employee who is engaged for a specific period

of time or for the duration of a specific job.
(10) Casual Employee
Means any employee who is engaged on an hourly basis.
(11) Union
Means the Australian Collieries Staff Association. Western

Australian Branch, Industrial Union of Workers.
(12) Employer
Means Western Collieries Ltd.

4.0—SCOPE
This Agreement is binding on the Employer, employees of

the Employer who are members or eligible to be members of
the Union and the Union and its officers. The terms and condi-
tions and remuneration payable under this Agreement supersede
and are in lieu of those applicable under the Coal Mining In-
dustry (Staff) Award 1990 and/or any other agreement,
registered/certified or otherwise, between the Employer and
the Union.

Employees covered by this Agreement will work as part of
flexible multi-functional work teams based on multi skilling
principles. There will be no demarcation of tasks or jobs based
on classification, organisation structure or union membership.

Employees will carry out any task which they are compe-
tent to perform, subject to safety and legislative requirements,
and are required to accept accountability for the outcome of
their work performance.

5.0—DURATION
(1) Subject to annual review of salaries this Agreement will

operate until 1 March 1999 or until such later time as the par-
ties agree.

(2) The parties agree that no later than three (3) months prior
to the agreed expiration date negotiations will commence for
a new agreement.

6.0—CONTRACT OF EMPLOYMENT
(1) Employment will be on a monthly basis except for pro-

bationary and casual employees. Employment may be
terminated by either party on the basis of one (1) month’s no-
tice for permanent employees, except for those employees
serving a probationary period, and four (4) hour’s notice for
casual employees. The payment or the forfeiture of payment
of entitlements for the agreed notice period may be made in
lieu of working the agreed notice period.

(2) An employee with more than two (2) years service and
aged over forty five (45) years is entitled to an additional one
(1) week of notice.

(3) Permanent and Fixed Term employees will serve a three
(3) month probationary period of employment from the date
of the employee’s commencement. At the conclusion of this
period the employee’s contract of employment may be termi-
nated.

(4) The provisions of this clause do not affect the right of
the Employer to terminate the contract of employment with-
out notice for misconduct, including but not limited to, where
an employee—

(i) Commits a serious criminal offence,
(ii) Commits an act of serious misconduct,

(iii) Is guilty of wilful neglect in the discharge of their
duties,

(iv) Steals from the Employer,
(v) Acts in such a manner so as to endanger the safety of

other employees and/or property of the Employer.
(5) Upon termination of employment the Employer will pay

to the employee all existing entitlements based on current sal-
ary up until the date of termination.

(6) Employees will perform any work or task which the
Employer may reasonably require, including all work which
they are competent to perform and work which they are re-
quired to perform for the purposes of training, subject to safety
and legislative requirements. Employees not attending for work
or refusing to work as directed will not be paid except as is
provided for in Clause 10.0.

(7) Employees who are unable to carry out the duties of their
position will be reassigned to a more appropriate position and
an adjustment made to their salary. If an employee is dissatis-
fied with the outcome then they should follow the grievance
resolution procedure in the performance enhancement guide-
lines.

(8) Employees are required to wear any protective cloth-
ing or equipment deemed necessary to undertake any task
in a safe manner. All such clothing or equipment will be
provided by the Employer. Employees on engagement will
be provided with two sets of work clothes or uniforms as
appropriate which will be replaced annually or on an as
needs basis.

(9) Employees recognise the importance of the guarantee of
the supply of their labour and undertake not to engage in any
unauthorised industrial action. Industrial action includes, but
is not limited to, any strike, ban, refusal to work as directed,
picket, boycott or other act or omission by the employee done
with the intention of, causing the work of the employee or
other employees of the Employer to cease, or interfering with
or interrupting the continuous supply and flow of labour, prod-
uct or services, except in those circumstances provided for by
the laws of the State of Western Australia and/or the Com-
monwealth of Australia. Any such breach will constitute serious
misconduct.

(10) Any grievance which arises between an employee and
the Employer will be resolved in accordance with the Em-
ployee Performance Enhancement Policy. If resolution is not
able to be achieved internally, then the grievance will be re-
ferred to the CIT of WA or an external arbitrator.
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7.0—HOURS OF WORK
Subject to the definitions in Clause 3.0 commencing and

finishing times for rostered days and shifts will be agreed by
the Employer and the employees directly involved.

(1) Shift Work
The Employer is in business to supply customers whose

operations generally cover twenty four (24) hours per day for
three hundred and sixty five (365) days per year. Consequently
any employee may be required to work shiftwork. Individual,
or groups of, employees may be rostered to cover work twenty-
four (24) hours per day for three hundred and sixty five (365)
days per year.

(2) Day Workers
The nominal hours of work for day workers are forty two

(42) per week on any day of the week but generally Monday
to Friday, with the provision of a paid meal break of reason-
able duration which will be taken by individual employees at
a time convenient to work requirements.

(3) Shift Workers
The nominal hours of work for shift workers (six day, seven

day continuous and non-continuous) are forty five (45) per
week and can be worked over any of the seven (7) days.  The
nominal hours include the provision of a paid meal break of
reasonable duration which will be taken by individual employ-
ees at a time convenient to work arrangements.

(4) Spread of Hours
Hours of work for all employees will be averaged over a

twelve (12) month period. Rostered shifts for all six day and
seven day continuous shift workers will be up to twelve (12)
hours.

(5) Ten Hour Break
No employee may be required to work more than sixteen

(16) hours in any twenty four (24) hour period. All employees
will have a ten (10) hour break between the finish of any
rostered day or shift and the commencement of the next rostered
day or shift except for approved mutually agreed shift swaps.

(6) Additional Hours
Employees are required to attend to planned and unplanned

work demands which may occur outside of normal rosters or
the nominal working hours. The Employer undertakes to pro-
vide sufficient resources to ensure that employees are not
regularly required to work hours which are significantly in
excess of the nominal annual hours. No additional salary is
payable by the Employer as the annual salary paid to the em-
ployee includes compensation for reasonable additional hours.
The salary is inclusive of travelling time associated with get-
ting to and from work at all times. Employees are responsible
for ensuring their own transport to and from work.

Notwithstanding the 12 month averaging of hours employ-
ees may, if they feel disadvantaged at any time, raise the issue
with their manager and arrange a mutually acceptable solu-
tion.

If employees believe that they are being unfairly treated with
respect to the number of hours they are required to work, com-
pared with the standard for the position they occupy, and having
regard to their overall package of salary and other employ-
ment related benefits, they should raise the issue through the
Grievance Resolution Procedure outlined in the Employee
Performance Enhancement Policy.

(7) Change of Rosters
The Employer may vary shift rosters after account is taken

of operational requirements. In every instance an endeavour
will be made to give at least forty eight (48) hours notice of a
roster change.

(8) Shift Change
Shift workers undertake to provide their labour and services

if operational requirements dictate additional resources are
required. Shift workers will change over on the job at the lo-
cation where they are working at the end of the shift and may
not cease work until relieved by the next shift.

8.0—ANNUAL SALARIES
Each year employees will receive a written statement of their

salary. Employees will be paid the amount determined by the
processes described in sub-clauses (2) and (3). The amount is

payable monthly, generally on the 15th day of each month, in
equal instalments and is payment of all monies (including sal-
ary, wages, allowances, annual leave loading, overtime and
penalty payments) due to the employee under this Agreement
or any other award, agreement or lawful contractual arrange-
ment between the Employer and the employee.

(1) Salary Policy
The Employer maintains a systematic approach to salary

administration.

(2) Salary Administration
(a) All positions within the organisation are evaluated

using the Hay Method of Job Evaluation. The job
evaluation determines the relative worth of a posi-
tion. This process measures the work content and
value of a position by analysing the knowledge and
skills, problem solving and accountability associated
with the position.

(b) All positions except those occupied by new or
inexperienced graduates (who are covered by an
incremental scale) are evaluated on a regular ba-
sis to take account of changes in job content and
responsibility. The review is carried out using
detailed information about the job contained in
the job description. To obtain a re-evaluation for
an existing position, or an evaluation of a newly
created position, a revised or new job descrip-
tion must be prepared by the responsible manager.
Every employee’s job description will be re-
viewed for currency prior to the annual salary
review.

(c) Salary ranges are determined by multiplying the Hay
Points for the position by a formula which is pro-
vided by Hay based on salaries paid for comparable
jobs in other organisations in similar industries. For
example, if a position is evaluated at 400 Hay points
and the formula is $100 per point plus $15,000, the
mid-point (100%) of the salary range for that posi-
tion would be —

(400 x $100) + $15,000 = $55,000.
The minimum (85%) of the range would be $46,750
and the maximum (120%) of the range would be
$66,000.

(d) Upon commencement an employee will generally re-
ceive a salary set at the minimum (85%) level and
will receive a 5% increase at the completion of suc-
cessful job induction and the probationary
employment period. Where the commencing salary
is set above 85% the 5% increase will be discounted
accordingly.

(e) When promoted to a higher level position an em-
ployee will receive a salary increase calculated by
taking 50% of the difference between the minimum
salaries of the employee’s existing position and the
new position and adding that figure to the employ-
ee’s existing salary or the minimum salary for the
new position whichever is the higher.

(f) Casual employees will be paid 20% above the
minimum salary for the position for which they
are employed to compensate for the fact that
Clause 10.0 does not apply to their contract of
employment.

(3) Salary Review
Once this Agreement is registered in the CIT of WA, the

salary for each employee will be adjusted as follows—
2% applicable from the date of the Agreement
3%—1 October 1997
3%—1 October 1998

9.0—ALLOWANCES
(1) Seven Day Continuous Shift
Employees who are rostered to work seven day continuous

shift work will be paid an allowance of 28% of the mid-point
salary of a position evaluated at 342 Hay Points. The amount
will be paid in equal monthly instalments for the period of
time spent working the roster.
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(2) Six Day Shift
Employees who are rostered to work six day shift work will

be paid an allowance of 19% of the mid-point salary of a posi-
tion evaluated at 342 Hay Points. The amount will be paid in
equal monthly instalments for the period of time spent work-
ing the roster.

(3) Non-Continuous Shift
Employees who are rostered to work non-continuous shift

work will be paid an allowance of 9% of the mid-point salary
of a position evaluated at 342 Hay Points. The amount will be
paid in equal monthly instalments for the period of time spent
working the roster.

(4) Afternoon/Night Shif
Employees who are rostered to work afternoon or night shift

for periods of one week or more which is not part of their
usual roster will be paid an allowance of 9% of the mid point
salary of a position evaluated at 342 Hay Points. The amount
will be paid in addition to salary only for the time actually
spent working afternoon or night shift.

Where a rostered day or shift satisfies more than one of the
definitions in Clause 3.0 (1), (4) (5) then it will be considered
to be afternoon or night shift.

(5) Meal
Employees who are required to work more than two (2) hours

beyond the scheduled finishing time of their rostered day or
shift, will be provided with a meal by the Employer.

(6) Payment of Shift Allowance
Employees who are usually shift workers (seven day con-

tinuous, six day and non continuous) will be paid shift
allowance whilst on approved leave, workers compensation
(subject to participation in a rehabilitation programme) and
approved training programmes. Employees who do not work
shift work for periods of two weeks or more for other than the
above reasons will not be paid shift allowance.

10.0—LEAVE OF ABSENCE
(1) Annual Leave

(a) Day Workers and Non-Continuous Shift Workers
Employees will be allowed two hundred (200) hours
annual leave (exclusive of public holidays) for each
completed twelve (12) months of service.

(b) Seven Day Continuous Shift Workers
Employees will be allowed two hundred and eighty
four (284) hours annual leave (inclusive of public
holidays) for each completed twelve (12) months on
a shift roster.

(c) Six Day Shift Workers
Employees will be allowed two hundred and sixty
eight (268) hours annual leave (inclusive of public
holidays) for each completed twelve (12) months on
a shift roster.

(d) Pro-Rata
Leave will accrue on the basis of completed months
of service and employees will be paid for any untaken
annual leave on termination.

(e) Taking of Leave
Leave may be taken at any time by mutual agree-
ment between the Employer and the employee. Leave
may be taken in more than one (1) period subject to
work requirements but all must be taken within six
(6) months of falling due.

(2) Public Holidays
(a) Day Workers and Non-Continuous Shift Workers

The following days—New Years Day, Australia Day,
Labour Day, Good Friday, Easter Monday, Anzac Day,
Foundation Day, Sovereign’s Birthday, Christmas Day
and Boxing Day will be observed as public holidays.
Day workers and non-continuous shift workers will
be allowed time off without loss of salary, provided
they are not absent without authority on the day prior
and/or the day following the public holiday. Day work-
ers and non-continuous shift workers who are required
to work on a public holiday will have an additional
day added to their annual leave.

(b) Six Day and Seven Day Continuous Shift Workers
Six day and seven day continuous shift workers will not
receive any additional consideration for public holidays
whether worked or not as this is compensated for in the
respective shift allowances. Six day shift workers may
nominate two public holidays in any twelve (12) month
period which will be taken as paid time off.

(c) Attendance on Public Holidays
All employees are required to attend for work on
public holidays on which they are rostered or forfeit
salary payment for the day.

(3) Sick Leave
Employees may access unlimited sick leave without loss of

salary provided that —
• Employees notify the Employer of their intended ab-

sence and the expected duration of the absence prior
to the commencement of the absence.

• Employees may be required to provide proof of ill-
ness or incapacity.

• Any period of absence which extends beyond three
months will be subject to review.

• Employees who are unable to perform their normal work
for an extended period due to illness or injury must make
themselves available for an Employer sponsored rehabili-
tation programme at the earliest opportunity.

• If employees are incapacitated for a period greater
than one (1) week whilst on annual leave, they may
have the annual leave re-credited, provided that the
Employer is informed of the incapacity at the time
that it occurs and proof is provided if requested.

• For employees engaged at the commencement of this
Agreement the dollar value of unused sick leave en-
titlements on the day prior to the commencement of
this Agreement will be calculated. This amount may
be accessed by —

. maximum pay out of $6,000 per annum to be
made with December salary commencing De-
cember 1995 or;

. salary sacrifice to the Western Collieries Em-
ployees Superannuation Fund (WCESF) in
four equal instalments commencing Decem-
ber 1995 or;

. as an annual cash payment in four equal in-
stalments commencing December 1995;

. any balance to be paid out on termination of
employment.

(4) Long Service Leave
Employees are entitled to thirteen (13) weeks long service

leave for each eight (8) years service. Leave may be taken in
periods of two (2) weeks or more at a time which is agreed
between the Employer and employee. Employees who are for-
cibly retrenched will be allowed pro-rata long service leave
after six (6) completed years of service.

(5) Parental Leave
Employees are entitled to parental leave as prescribed in Divi-

sion 6 of the Minimum Conditions of Employment Act 1993.
(6) Bereavement Leave
Employees are entitled upon the death of a spouse, child,

step-child, parent, parent-in-law, sibling, brother-in-law, sis-
ter-in-law, grandparent or grandchild to two (2) days paid leave.
If travel to attend the funeral is required the employee is enti-
tled to one (1) additional day of paid leave.

(7) Jury Service
An employee required to attend for jury service may do so

without loss of salary provided that any fees received are re-
mitted to the Employer.

(8) Payment on Approved Leave
Employees will not suffer any loss of income whilst on ap-

proved leave subject to those shift work employees on extended
sick leave making themselves available for a rehabilitation
programme at the earliest possible occasion.

(9) For the purposes of taking approved leave a day will be
defined as eight (8) hours Monday to Friday for day workers
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or the number of rostered hours on any day for shift workers.
For the purposes of accruing leave entitlements a month will
be a calendar month.

(10) The application of this clause is subject to the provi-
sions of the Minimum Conditions of Employment Act (1993).

11.0—WORKERS COMPENSATION
(1) Subject to the prescribed limits under the Western Aus-

tralian Workers’ Compensation and Rehabilitation Act 1981,
an employee, who is temporarily incapacitated from employ-
ment under this Agreement and who is entitled to a workers’
compensation benefit for that incapacity, will be paid at the
rate prescribed by Clause 8.0, not including any applicable
shift allowance.

(2) Where an employee is undertaking an agreed rehabilita-
tion programme they will not suffer any loss of salary providing
monthly reviews of progress are satisfactory.

12.0—SUPERANNUATION
The Employer will contribute 10% of annual salary (not in-

cluding any applicable shift allowance) per employee to the
WCESF which will be in lieu of any current obligations to the
Western Collieries Ltd Retirement and Assurance Plan for Staff
Members (RAP Fund).

Employees are required under the Coal Industry Superan-
nuation Act (CISA) to join the Coal Industry Superannuation
Fund (CISF). In the event of the repeal of and/or amendment
to the CISA, to permit exemptions from the CISF, employees
engaged at the commencement of this Agreement will have
the current Employer contribution to the CISF added to their
salary. This amount may be taken as additional cash salary or
be contributed to WCESF at the employee’s option.

13.0—TIME AND WAGES RECORDS
Time and wages records will be maintained in accordance

with the requirements of the Inspection of Record 49B of the
Western Australian Industrial Relations Act 1979.

14.0—PART-TIME EMPLOYEES
(1) Notwithstanding anything contained elsewhere in this

Agreement an employee may be employed to work ordinary
hours each week which are less than those prescribed in Clause
7.0.

(2) When an employee is employed under the provisions of
this Clause the employee will be paid a salary and will be
entitled to all other benefits and conditions prescribed else-
where in this Agreement in the same proportion as the
employee’s working hours bear to one hundred and sixty eight
(168) hours per four (4) week cycle.

15.0—UTILISATION OF CONTRACTORS
(1) (a) In some situations including increased work demands

and/or the need for different skills or equipment, the use of
contractors is the best means of achieving the essential effi-
ciency and productivity in the performance of work.

(b) No employee of the Employer will suffer any detrimen-
tal effect in respect of earnings due to the use of contractors.
In the event of a process being contracted, the company will
make every endeavour to provide alternative work for em-
ployees within Western Collieries Ltd.

(2) The circumstances in which the Employer may need to have
contractors perform work will include but not be limited to—

(I) Peak work demands which are beyond the capacity
of the Employer’s permanent employees;

(ii) Project, expansion or capital works which are be-
yond the normal labour resources for which the
Employer has geared its operations; or

(iii) Major campaign maintenance or shutdown work or
work related to substantial failure of plant, equip-
ment or process, or machinery or equipment warranty
work which is beyond the normal labour resources
of the Employer and which requires additional la-
bour resources for a temporary period.

(3) (a) Employees of contractors, who are utilised within
the Employer’s operations, will be required to undertake a
safety induction programme to a standard relevant to the par-
ticular work and the circumstances in which the work is to be
performed.

(b) The Employer will require and contractors will ensure,
as a condition of the contract, that the terms and conditions of
employment of employees of contractors utilised within the
Employer’s operations, comply with any awards, agreements
and/or any other lawful arrangements, according to any law of
the State of Western Australia or the Commonwealth of Aus-
tralia binding the contractors and their employees, and comply
with the Employer’s safety regulations, and with all reason-
able directions of the Employer.

16.0—GRIEVANCE RESOLUTION
(1) The parties to this Agreement are committed to promoting

harmonious workplace relationships based on goodwill, team-
work and honest communication. All personnel involved will
use their best endeavours to resolve issues promptly in accord-
ance with the Employee Performance Enhancement Policy.

(2) Issues will be raised initially with the employee’s super-
visor. If the matter cannot be resolved then the employee may
request further discussion with the supervisor and more senior
management and, if the employee requests, a Union repre-
sentative. If the matter still remains unresolved then it will be
referred to a Union official and a senior Employer representa-
tive. If the matter can not be resolved internally it will be
referred to the CIT of WA or an external arbitrator.

17.0—REDUNDANCY
In the event that market and/or economic factors force the

Employer to reduce employee numbers, the preferred method
of achieving the reduction will be by natural attrition and/or
voluntary redundancy. If a satisfactory outcome is not achieved
within a prudent time frame then a retrenchment programme
may be implemented. From time to time the Employer may
institute a voluntary redundancy program. Employees may
apply in writing to offer to take up a voluntary redundancy
package. Acceptance of the offer will be at the sole discretion
of the Managing Director.

If an offer to take voluntary redundancy package is agreed by
the Managing Director the following benefits will be provided—

. 3 months salary in lieu of notice

. additional 1 month if aged 45 years or older

. minimum payment of 1.5 months severance (in ad-
dition to above)

. additional 0.5 month for each completed year of serv-
ice up to a maximum of twelve (12) months salary

. additional 0.25 months for each year above 45 years
of age

. additional 0.25 months for each year of service
greater than 25 years

. total benefit not to exceed fifteen (15) months salary
or more than the employee would have received if
employed to age sixty five years

. payment of all accrued benefits as per this Agreement

. relocation assistance to anywhere in Australia to a
maximum of $5,000 upon production of receipts
within six (6) months of termination

. retraining assistance of $1,000 upon production of
receipts within six (6) months of termination

. assistance with preparation of applications for alter-
native jobs

If a retrenchment program is necessary then employees who
are retrenched will receive those benefits listed above plus an
additional lump sum of three (3) months salary.

SIGNED FOR AND ON BEHALF OF—
WESTERN COLLIERIES LTD
T. KUZMAN

AUSTRALIAN COLLIERIES STAFF ASSOCIATION
C.F. PULLAN

DATE: 21/3/97
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Registered.......................................................................................................................................................................................... 673
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Agreement, No. AG212 of 1996—Registered................................................................................................................................... 177
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